I 

Digitized  by  the  Internet  Archive 
in  2015 


https://archive.org/details/cyclopediaoflawp13mack 


CYCLOPEDIA 


OF 


LAW  AND  PROCEDURE 


WILLIAM  MACK 

EDITOR-IN-CHIEF 


VOLUME  XIII 


NEW  YORK 

THE  AMERICAN  LAW  BOOK  COMPANY 

LONDON:    BUTTERWORTH  &  CO.,  12  Bbll  Yard 
1904 


Copyright,  1904 
By  The  American  Law  Book  Company 


J.  B.  LYON  COMPANY 
PRINTERS   AND  LINUERS 
ALBANY,  N,  Y. 


TABLE  OF  TITLES,  EDITORS,  AND  CONTRIBUTORS 


Damages,  i       _      -      _      _      -      Robert  Grattan  and  Frank  E.  Jennings 
Dead  Bodies,  266        -  -        Frank  W.  Jones 

Death,  290       _      _      _      _    Joseph  Walker  Magrath  and  Frank  W.  Jones 

Debt,  Action  of,  402  --------      -    Frank  E.  Jennings 

Dedication,  434  William  Alexander  Martin 

Deeds,  505     ------       Joseph  A.  Joyce  and  Howard  C.  Joyce 

Depositaries,  792     -      -      -      -      -      -      -      -       Arthur  W.  Blakemore 

Depositions,  822  -----      ----      -    James  Beck  Clark 

Deposits  in  Court,  1030        -      -      -      -      -      -      -        Everett  V.  Abbot 

Words,  Phrases,  and  Maxims  -------   George  A.  Benham 


Cite-  this  Volume 


13  Cyc. 

Followed  by  Page. 


DAMAGES 


By  Robert  Grattan  and  Frank  E.  Jennings 

I.  GENERAL  NATURE  AND  THEORY  OF  DAMAGES,  13 
11.  PRESUMPTION  OF  DAMAGES,  12 

III.  DAMNUM  ABSQUE  INJURIA,  13 

IV.  General  damages,  13 

V.  SPECIAL  damages,  13 
VI.  nominal  damages,  14 

A.  In  General,  14 

B.  Benefit  Resulting  From  Wrong,  16 

C.  Loss  Subsequently  Repaired,  16 

D.  In  Actions  For  Torts,  16 

E.  In  Actions  of  Contract,  17 

F.  Actions  Involving  Personal  Property,  18 
Gr.  In  Actions  Involving  Real  Property,  19 

1.  In  General,  19 

2.  Trespass  to  Land,  20 

3.  Overflow  of  Land  —  Riparian  Owners,  20 
H.  Reversal  For  Failure  to  Assess,  20 

1.  In  General,  20 

2.  Effect  of  Carrying  Costs,  21 

VII.  Compensatory  damages,  22 

A.  In  General,  22 

B.  Direct  Consequences,  23 

1.  In  General,  23 

2.  Damage  Through  Agency  of  Third  Party,  24 
'  C.  Proximate  and  Remote  Damages,  25 

1.  In  General,  25 

2.  In  Actions  For  Tort,  28 

a.  In  General,  28 

b.  Injury  to  Property,  29 

c.  Personal  Injuries,  30 

(i)  In  General,  30 
(ii)  Disease  Resulting,  30 
(ill)  One  Already  Diseased,  31 
(iv)  Future  Consequences,  31 

3.  In  Actions  on  Contract,  32 

a.  In  General,  32 

b.  Notice  of  Special  Damage,  34 

c.  Notice  of  Subcontract,  35 

d.  Remote  Damages,  35 

e.  Profits,  36 

D.  Certain  and  tfncertain  Damages,  37 

1.  In  General,  37 

2.  Physical  Pain,  38 

3.  Mental  Anguish,  39 

a.  In  General,  39 

b.  Accompanying  Fright,  41 

c.  Resulting  From  Disfigurement  of  Person,  43 

d.  Humiliation  or  Insult,  43 


2    [13  Cyc] 


DAMAGES 


e.  In  Case  of  Wilful  Torts,  44 

f .  In  Case  of  Breach  of  Contract,  45 

g.  Failure  to  Deliver  Telegram,,  45 

h.  Injuries  to  Property,  45 

i.  Breach  of  Contract  of  Carriage^  46 

E.  Loss  of  Time,  46 

F.  Impairment  of  Earning  Capacity,  47 

G.  Loss  of  Profits,  49 

1.  In  General,  49 

2.  In  Contract,  51 

a.  In  General,  51 

b.  Within  Contemplation  of  Parties,  53 

c.  Notice  of  Special  Damage,  54 

d.  Breach  of   Original    Contract  as  Affecting  Subcon- 

tracts, 55 

e.  From  Expected  Crops,  56 

f.  From  Use  of  Money, 

g.  Entire  Loss,  56 

H.  Interruption  of  Business,  57 

1.  In  General,  57 

2.  Established  Business,  59 

3.  New  Business,  59 

4.  Illegal  Btisiness,  59 

5.  Riparian  Rights,  59 
I.  Expenses,  59 

1.  7^  General,  59 

2.  Injury  to  Property,  60 

3.  Attempt  to  Prevent  Loss  or  Injury  to  Property,  61 

4.  Breach  of  Contract,  61 

a.  7«.  General,  61 

b.  Expenses  Incurred  in  Reliance  Upon  Contract,  63 

c.  Changing  Location,  63 

6.  Personal  Injuries,  63 

J.  Matters  in  Aggravation  or  Mitigation  of  Damages,  66 

1.  In  General,  66 

2.  J'bm^  Liability,  68 

3.  i^r?/"  Breach  of  Contract,  69 

4.  Return  of  Property  After  Conversion,  69 

6.  Proceeds  of  Property  Applied  to  Benefit  of  Owner,  70 

0.  Contributory  Negligence,  70 

7.  Payment  of  Salary  and  Expenses,  70 

8.  Insurance,  70 

K.  /?/(^//  to  Prevent  or  Reduce  Damages,  71 

1.  /n  General,  71 

2.  Breach,  of  Contract,  73 

a.       Ge7ieral,  73 

I).  Contract  For  Services,  74 

(\  Covena/nt  to  Repair,  74 

3.  Injuries  to  Property,  75 

ii.  Ai  General,  75 

I).  Defective  Construction,  76 

4.  Persi»),al  Injuries,  70 

a.  //'  Gmcral,  70 

b.  //''v/)?//     Summon  Medical  Aid,  77 

c.  (Inskilfid  Treatment  hy  Physic'mn,  77 

5.  Etypenses  Incurred'  in  Ilcduc/mg  Damages,  78 
L,  rt7ir/  Expenses  of  Litigation,  79 


DAMAGES 


[13  Cyc]  3 


1.  In  General,  79 

2.  Fraud  or  Wilful  Wrong,  79 

3.  Attorney's  Fees,  80 

a.  In  General,  80 

b.  Actions  of  Contract,  81 

c.  Actions  of  Tort,  81 

4.  Expenses  of  Prior  Litigation,  82 

a.  /?i  General,  82 

b.  Prior  Litigation  Unnecessary,  83 

c.  7/^  Cas«  of  Exemplary  Damages,  83 
M.  Interest  hy  Way  of  Damages,  83 

1.  In  General,  83 

2.  Statute,  84 

3.  Detention  of,  or  Delay  in  Paying  Over,  Money,  84 

4.  In  Actions  For  Breach  of  Contract,  85 

5.  In  Actions  of  Tort,  86 

a.  In  General,  86 

b.  For  Personal  Injuries,  87 

6.  Zoss  o?'  Destruction  of  Property,  88 

a.  In  General,  88 

b.  Through  Negligence  of  Railroad,  88 

7.  Discretion  of  Jury,  89 

VIII.  LIQUIDATED  DAMAGES  AND  PENALTIES,  89 

A.  In  General,  89 

B.  Intention  of  the  Parties,  90 

C.  Nature  of  Damages  Expressed,  91 

D.  Rule  of  Construction  in  Doubtful  Cases,  95 

E.  Damages  Capahle  of  Being  Ascertained, 

1.  In  General,  95  . 

2.  Provisions  of  Agreement  Partially  Capable  of  DeterminO' 

tion,  96 

F.  Acttoal  Damages  in  Proportion  to  Sum  Claimed,  96 

1.  In  General,  96 

2.  Damages  Disproportionate  to  Covenants,  97 

G.  Uncertainty  as  to  Amount  of  Damages,  97 

H.  Delay  in  Performance,  98 

1.  In  General,  98 

2.  Delay  in  Building  Contracts,  98 

I.  Contract  Not  to  Engage  in  Particular  Bxmness,  99 
J.  Default  in  Payment  of  Money,  101 

1.  In  General,  101 

2.  Usurious  Damages,  101 

K.  iV<9?i  -Performance  of  Any  One  of  Several  Acts,  101 

L.  Breach  of  Contract  of  Sale,  102  i 
M.  Breach  of  Contract  of  Hiring,  103 
N".  Breach  of  Contract  of  Lease,  103 

O.  Partial  Breach  of  Agreement,  V)^ 

P.  Accrual  of  Right,  104 

Q.  Necessity  of  Actual  Damage,  105 

IX.  EXEMPLARY  DAMAGES,  105 

A.  In  General,  105 

B.  Acts  Done  in  Good  Faith,  109 

C.  Negligent  Acts,  110 

D.  In  Actions  For  Injury  to  Property,  111 

1.  In  General,  111 


4    [13  Cyc] 


DAMAGES 


2.  Injuries  to  Personal  Property^  ill 

3.  Injuries  to  Real  Property,  111 

E.  In  Actions  For  Personal  Injury,  112 

1.  In  General,  112 

2.  Railroad  Accidents,  113 

F.  In  Actions  Ex  Contractu,  113 

1.  In  General,  113 

2.  ^6^*0715  Against  Common  Carriers,  113 

G.  Liability  of  Principal  For  Act  of  Agent,  114 

1,  In  General,  114 

2.  As  Between  Attorney  and  Client,  116 

H.  Liability  Between  Joint  Pefendamts,  116 
I.  Liability  of  Public  Officials,  116 

J.  Liability  of  Sureties  on  Bonds,  116 
K.  Liability  of  Corporations,  117 
L.  By  Statute,  117 
M.  ^0^5  Punishable  as  Crimes,  118 
N.  Question  For  Jury,  118 
O.  Amount  of  Damages,  119 
P.  No  Survival,  120 
Q.  Matters  in  Mitigation,  120 

X.  EXCESSIVE  DAMAGES,  121 

A.  In  General,  121 

B.  Injuries  to  Property  or  Damages  For  Breach  of  Contract,  125 

C.  Personal  Injuries,  126 

1.  Injuries  to  Limbs,  126 

a.  Ln  General,  126 

b.  Lnjury  to  Arm,  127 

c.  Lnjury  to  Hands,  127 

d.  Loss  of  Both  Legs,  128 

2.  Paralysis  or  Injtiry  to  the  Nervous  System,  129 

3.  Epileptic  Fits,  129 

4.  Loss  or  Impairment  of  Sight  or  Hearing,  130 

5.  Permanent  Injuries,  130 

6.  Impairment  of  Earning  Capacity,  132 

a.  /?i  General,  132 

b.  Zo55       Earnings  or  Services  of  Family  in  Action  by 

Husband,  134 

7.  Excessive  Damages  Reduced,  134 

8.  Inadequate  Damages,  135 

XI.  MEASURE  OF  DAMAGES,  136 

A.       General,  136 

E.  7^6'/'  Injuries  to  Person,  136 

1.  //i  General,  136 

2.  Physical  and  Mental  Suffering,  187 

a.  /?i  General,  137 

1).  Future  Suffering,  138 

3.  T^M/ie,  140 

4.  Expenses  Incurred,  yo 

a.  /n  General,  I'lO 

1>.  Recovery  by  Married  Woma7i,  141 

5.  Impairment  of  Earning  Capacity,  141 

a.  /w  General,  141 

1).  /l_r/e,  Condition  in,  Life,  and  Earning  Capacity,  142 
<■,.  Itc.c.ocicni  by  Married  Woman,  143 
0.  Permanent  InjiiricK,  AAA 


DAMAGES 


[13  Cyc]  5 


a.  In  General,  144 

b.  Dififigurement  of  Person,  145 
Y.  Injuries  to  Health,  145 

8.  Suit  by  Husband  For  Injuries  to  Wife,  145 

9.  Suit  by  Parent  For  Injuries  to  Child,  146 
10.  Suit  by  Personal  Representative,  148 

C.  For  Injuries  to  Property,  148 

1.  Personalty,  148 

a.  In  General,  148 

b.  Animals,  149 

2.  Peal  Property,  150 

a.  In  General,  150 

b.  By  Excavation  and  Carrying  Away  Soil,  151 

c.  Py  Obstruction  to  Premises  or  Place  of  Business,  151 

d.  By  Removal  of  Lateral  Support,  152 

e.  From  Fire,  152 

f.  From  Overflow,  152 

g.  Injuries  to  Growing  Crops,  153 

h.  Injury  to  Riparian  Owners,  155 

D.  For  Breach  of  Contract,  155 

1.  In  General,  155 

2.  Partial  Performance,  157 

3.  Delay  in  Performance,  157 

4.  Defects  in  Performance,  158 

5.  Prevention  of  Performance,  159 

6.  Contract  For  Work,  Labor,  or  Services,  162 

7.  Contract  For  Board,  Lodging,  or  Stipport,  163 

8.  Contract  Restricting  Competition,  164 

9.  Contract  For  Division  of  Profits  and  Losses,  165 

10.  Failure  to  Pay  Money,  166 

11.  Failure  to  Pay  in  Property,  166 

12.  Failure  to  Deliver  or  Convey  Property,  168 

a.  Ln  General,  168 

b.  Stocks  or  Bonds,  169 

E.  For  Conversion  of  Personalty,  170 

1.  Ln  General,  170 

2.  Doctrine  of  "  Higher  Intermediate  Yalue^''  170 

a.  General,  170 

b.  Fluctuating  Property,  171 

(i)  /?i  General,  171 
(ii)  Conversion  of  Stock,  172 

F.  Against  Public  Officials,  173 

XII.  PLEADING,  173 

A.  Complaint  or  Declaration,  173 
1.  Form  and  Requisites,  173 

a.  General,  173 

b.  Necessity  of  Averment  of  Damages,  174 

c.  Mistake  in  Designation  of  Rule  or  of  Kind  of  Damages,  175 

d.  Method  of  Alleging   Damages   to   Both   Person  and 

Property,  175 

e.  Particular  and  Necessary  Averments,  175 

(i)  Of  General  Damages,  175 

(ii)  Of  Special  Damages,  176 

(ill)  Of  Damages  Accruing  After  Commencement  of 
Suit,  177 

(iv)  Of  Interest  or  Liquidated  Damages,  177 


G    [13  Cyc] 


DAMAGES 


(v)  Of  Punitive  or  Exeraplary  Damages,  \Vt 

(vi)  Of  Statutory  Damages,  178 

2.  Sufficiency,  178 

a.  In  General,  178 

b.  Averment  of  Special  Damages,  179 

(i)  In  General,  179 
(ii)  For  Personal  Injuries,  179 

c.  To  Atbthorize  Exemplary  Damages,  180 

3.  Amount  Recoverable  as  Affected  hy  Allegation  of  Damages,  180 

B.  Bill  of  Particulars,  181 

C.  Demurrer,  181 

D.  Plea  or  Answer,  183 

1.  In  General,  183 

2.  Matters  in  Mitigation,  182 

E.  Issues  and  Proof,  183 

1.  In  General,  183 

2.  Matters  Admissible  Tinder  Particular  Averments,  183 

a.  (9/  General  Damages,  183 

b.  (9/  Special  Damages,  184 

c.  (9/^  Personal  Injuries,  185 

(i)  Statement  of  Rule,  185 
(ii)  Application  of  Rule,  186 

(a)  Future  Pain  and  Inconvenience,  186 

(b)  Heart  Disease,  186 

(c)  Injury  or  Dnpairment  of  Eyesight,  186 

(d)  Impairment  of  Ea7'ning  Capacity,  187 

(e)  Loss  of  Time,  188 

(f)  Medical  Attendance  and  Nursing,  189 

(g)  Mental  or  Nervous  Affection,  189 

(h)  Pain,  Mental  Anguish,  and  Suffering,  189 

(i)  Permanency  of  Injury,  189 

d.  Of  Injury  to  Property  —  Rents,  190 

3.  As  Affected  by  Nature  of  Damage,  190 

a.  Expenses  Paid  or  Incurred,  190 

(i)  In  General,  190 
(ii)  Attorney'' s  Fees,  191 

b.  Loss  of  Profits  to  Dtisiness,  191 
XIIL  EVIDENCE,  191 

A.  Presumptions  and  Burden  of  Proof ,  191 

1.  Presumptions,  191 

2.  Bu,rde7i  of  Proof,  193 

B.  Admissibility,  193 

1.  /ti  General,  193 

a.  /«.  Behalf  of  Plaintiff,  193 

b.  //t  Behalf  of  Defendant,  193 

2.  In  Particular  itinds  of  Actions, 

a.  A;*  Contractu,  193 

b.  iTa?  Delicto,  194 

(i)  i^br  Personal  Injuries,  194 
(a)  Statement  of  Rule,  194 
(h)  Application  of  Rule,  19(> 

(1)  Ap])ea,ranc.e  of  Injured  Party,  190 

(2)  Character    and.    Habits    of  lujured 

Party,  190 
(n)  r>/)  Behalf  of  Plain  tiff ,  Mm 
(b)  C>w  Behalf  'of  Defendant,  190 

(3)  Povicstic  Rrl(U'/i(m'snf  hjured  Part;/,  190 


DAMAGES 


[13  Cye.J  7 


(4)  Diseased  Condition  of  Plaintiff,  197 

(5)  Financial    Condition    of   Party  In- 

jured, 197 

(6)  Exjoeotancy  of  Life,  198 

(a)  Pight  to  Show,  198 

(b)  Nature  of  Evidence,  198 

aa.  In  General,  198 

bb.  Mortality  Tahles,  199 

(7)  Expenses  Incurred,  200 

(8)  Exclamations    of   Pain    and  Suffer- 

ing, 200 

(9)  Statements     of    Injured     Party  to 

Physician,  201 

(10)  Impairment  of  Earning  Capacity,  202 

(a)  In  General,  203 

(b)  Incapacity   to    Attend  to  Busi- 

ness, 202 
aa.  In  General,  202 
bb.  To  Professional  Work,  204 

(c)  Effect  Upon  Probable  Increase  of 

Earnings,  204 
aa.  As  Dependent    Upon  Per- 
sonal Fitness,  204 
bb.  As  Dependent   Upon  Pro- 
motion, 204 

(11)  Previous  am,d  Subsequent  Physical  Cmi- 

dition,  204 

(12)  To  Show  Mental  Suffering,  205 

(13)  To  Show  Perma/mncy  of  Injury,  205 

(14)  To  Show  Proper  Medical  Attention,  206 
(c)  Testimony  of  Physician,  206 

(1)  In  General,  206 

(2)  Physical  Examination  of  Plaintiff,  207 
(ii)  For  Injuries  to  Property,  207 

(a)  In  General,  207 

(b)  Particular  Kinds  of  Injuries,  208 

(1)  Injuries  to  Animals,  208 

(2)  Injuries  to  Crops,  208 

(3)  Injuries  to  Fruit  Trees,  209 

(4)  Injuries  to  Fences,  209 

(5)  Injuries  to  Grass  and  Meadow,  209 

(6)  Injuries  Caused  by  F towage,  209 

(c)  Expenses  Incurred,  210 

(d)  Value  Before  a/ad  After  Injury,  210 

(e)  Testimony  of  Amount  in  A.ggregate,  211 
3.  For  Particular  Purposes,  211 

a.  To    Establish     Exemplary    Damages    and  Amount 

Thereof,  211 
(i)  Li  General,  211 

(ii)  Pecuniary  Condition  of  Defendant,  211 

b.  To  Show  Lost  Profits,  212 
Sufficiency,  213 

1.  In  General,  213 

2,  In  Particular  Actions,  214 

a.  Ex  Contractu,  214 

b.  Ex  Delicto,  215 

(i)  General,  215 

(ii)  ^o;*  Personal  Injuries,  215 


8    [13  eye.] 


DAMAGES 


(a)  In  General,  315 

(b)  Of  Effect  of  Injury,  216 

(1)  In  General,  216 

(2)  As  Cause  of  Disease,  216 

(c)  Of  jExpecta/iiGy  of  life,  216 

(d)  Of  Euture  Paiofi  and  Suffering,  216 

(e)  Of  Impaired  Earning  Capacity,  217 

(f)  Of  loss  of  Time,  217 

(g)  Of  Mental  Suffering,  217 

(h)  Of  Permanency  of  Injury,  317 
(III)  For  Injury  to  Property,  218 

3.  For  Particular  Purposes,  219 

a.  Anticipated  Profits,  219 

b.  Counsel  Fees,  230 

c.  Medical  Expenses,  330 

XIV.  PROCEEDINGS  FOR  ASSESSMENT,  330 

A.  Inquest  on  Default  or  Interlocutory  Judgment,  330 

1.  In  General,  330 

2.  By  Whom  Made,  331 

a.  In  General,  221 

b.  By  Court,  221 

c.  By  Clerk,  223 

d.  By  Jury,  233 

e.  By  Court  or  Jury  at  Option  of  Parties,  224 

3.  Procedure,  224 

a.  In  General,  224 

b.  On  Writ  of  Inquiry,  225 

(i)  Nature  and  Requisites,  225 

(ii)  Proceedings  Under,  235 

(a)  Nature  of  Jury,  225 

(b)  Before  Whom  Jury  Sits,  335 

c.  Time  of  Assessment,  226 

d.  Notice  to  Defendant,  226 

e.  Hearing  in  Behalf  of  Defaulted  Party,  226 

(i)  Right  and  Extent  of,  227 

(ii)  Evidence,  237 

f .  Yerdict  or  Finding,  339 

4.  Setting  Aside  Inquest,  339 

B.  Assessment  at  Trial  of  Issues,  229 

1.  Physical  Exam%nation  of  Plaintiff,  339 

a.  Poioer  of  Court  to  Order,  239 

b.  Right  of  Defendant  to  Demand  Examination,  231 

(i)  in  General,  231 

(ii)  After  Voluntary  Exhibition  to  Jury,  333 

2.  Questions  of  Law  and  Fact,  333 

3.  Instructions,  234 

a.  In.  General,  334 

b.  Requisites  and  Limitations,  235 

(i)  In,  General,  235 

(a)  Should  Conform,  to  Pleadings,  335 
It)  Should  lay  Down  Measure  of  Damages,  336 
o)  Shoidd  Co7ifi/)ie  Jury  to  Consideration  of  Ei 
dence,  237 

(d)  Mwt  He  Warranted  hy  Evidence,  338 

1)  Rule  Stated.,  238 

2)  Application  of  Rule,  338 


DAMAGES 


[13  Cye.]  9 


(a)  ^5  to  Loss  of  Time,  238 

(b)  As  to  Medical  Expenses,  Nti,Tsing, 

Etc.,  239 

(c)  As  to  Permanency  and  Affected 

Earning  Capacity,  239 

(d)  As  to  Punitive  Damages,  240 

(e)  Ihist  Not  Invade  Province  of  Jury,  241 

(1)  In  General,  241 

(2)  Commanding  Award  of  Damages,  241 

(3)  Tending    to    Diminish    or  Augment 

Recovery,  242 

(f)  Should  Exclude  Remote  or  Speculative  Dam- 

ages, 243 

(g)  Must  JSfot  Permit  Double  Recovery,  243 

(h)  Need  Not  Be  Repetitious,  244 
(ii)  Particular  Instructions,  244 

(a)  As  to  Exemplary  Damages,  244 

(b)  As  to  Permanency,  245 

(c)  As  to  Pain  and  Suffering,  245 

(1)  In  General,  245 

(2)  F'uture  Pain  and  Suffering,  246 

(d)  As  to  Mortality  Tables,  246 

(e)  As  to  Duty  to  Mitigate  Damages,  246 

(f)  Where  Injury  Aggravates  Previous  Disa- 

bility, 247 
e.  Construction,  247 

(1.  Exceptions  to  Erroneous  Instruction,  248 
4.  Verdict,  248 

a.  Form  and  Requisites,  248 

(i)  In  General,  248 

(ii)  Necessity  of  Itemization  of  Damages,  249 
(ill)  Inconsistency,  Ambiguity,  or  Uncertainty,  249 
(iv)  Whe7i  Against  Joint  Dtfendants,  250 

b.  Remedy  For  Erroneous  or  Excessive  Verdict,  250 

(i)  Setting  Aside,  250 
(ii)  Remission  of  Excess,  250 

(a)  In  General,  250 

(b)  Tivie  of  Remittitur,  252 

(c)  Sufficiency,  252 

C.  Determination  and  Computation  of  Amount,  252 

1.  Of  Interest,  252 

a.  In  General,  252 

b.  Rate  Recoverable,  253 

2.  O  f  Double  or  Treble  Damages,  253 

3.  Time  To  Which  Damages  Are  Allowed,  254 

CROSS-REFERENCES 

For  Matters  Kelating  to  : 

Actioriable  Damage,  see  Actions  ;  Conspiracy. 
Alimony,  see  Divorce. 

Appraisement  of  Distrained  Beast,  see  Animals. 
Civil  Damage  Acts,  see  Intoxicating  Liquors. 
Damages : 

Abatement  of  Action  For,  see  Abatement  and  Revival, 
Amount  of  as  Affecting  Jurisdiction  : 
Generally,  see  Courts. 

Appellate  Jurisdiction,  see  Appeal  and  Error. 
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For  Matters  Relating  to  —  {continued^ 
Damages  • —  {continued ) 

Constitutionality  of  Law  Concerning,  see  Constitutional  Law, 
Contribution  Between  Persons  Liable  For,  see  CoNxiiiBUTXojs. 
Election  to  Pay,  see  Contracts. 
Damages  For  Particular  Injuries  : 

Alienation  of  Affection,  see  Husband  and  Wife. 
Assault,  see  Assault  and  Battery. 
Breach  of  Apprenticeship,  see  Apprentices. 
Breach  of  Charter-Party,  see  Shipping. 
Breach  of  Contract : 

Of  Carriage,  see  Carriers  ;  Shipping. 

Of  Sale,  see  Sales  ;  Vendor  and  Purchaser. 

To  Lease,  see  Landlord  and  Tenant. 

To  Marry,  see  Breach  of  Promise  to  Marry. 
Breach  of  Covenant : 

Generally,  see  Covenants. 

To  Repair,  see  Landlord  and  Tenant. 
Breach  of  Warranty,  see  Sales. 
Caused  by : 

Animal,  see  Animals. 

Defective  Bridge,  see  Bridges. 

Defective  Highway,  see  Streets  and  Highways. 

Defective  Premises,  see  Landlord  and  Tenant. 

Public  Improvements,  see  Municipal  Corporations. 
Collision,  see  Collision. 

Confusion  of  Goods,  see  Confusion  of  Goods. 

Conspiracy,  see  Conspiracy. 

Criminal  Conversation,  see  Husband  and  Wife. 

Death,  see  Death. 

Deceit,  see  Fraud. 

Delay  in  Transportation,  see  Carriers. 
Ejection  of  Passenger,  see  Carriers. 

Encroachment  on  Adjoining  Premises,  see  Adjoining  Landowners. 
Enticement  of : 

Apprentice,  see  Apprentices. 

Child,  see  Parent  and  Child. 

Husband  or  Wife,  see  Husband  and  Wife. 

Servant,  see  Master  and  Servant. 

Ward,  see  Guardian  and  Ward. 
Eviction,  see  Covenants  ;  Landlord  and  Tenant. 
Exi)ulsion  of  Passenger,  see  Carriers. 
Faihirc  to  Carry,  see  Carriers. 
Failure  to  Repair,  sec  Landlord  and  Tenant. 
False  Imprisonment,  see  False  Imprisonment 
Foi-ciblc  Entry,  see  FoKciiiLE  Entry  and  Detainer. 
Fraud,  HOC!  Fraud. 

Frivolous  Appeal,  see  Appeal  and  Error;  Costs. 
Infringement  of :  - 

Civil  Right,  see  Civil  Rights. 

Copyright,  see  C^opykight. 

I*!it(!nt,  SCO  Patknth. 

Ti'adii  Mui-k  or 'J'rudo-Name,  see  Trade-Marks  and  Tuadk-Names. 
Liljcl,  see  IjIukl  and  Si.andioic. 
Malicious  I'roscHnition,  see  Maijoiouh  Frosiixiution. 
Malpractice,  H(!c  I'iivhioianh  and  Surgicons. 
MiHciclivcry  of  (Joods,  see  Carriiorh. 
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Matters  Relating  to  —  [continued) 

Damages  for  Particular  Injuries  —  {continued) 

Negligence  in  Sending  Telegram,  see  Telegraphs  and  Telephones. 

Negligence  of  Attoi-ney,  see  Attorney  and  Client. 

Negligence  of  Collecting  Bank,  see  Banks  and  Banking. 

Non-Delivery  of  Goods,  see  Caeriees. 

Non-Paj'ment  of  Bill  or  Note,  see  Commeeci^l  Paper. 

Nuisance,  see  Nuisances. 

Obstruction  of  Easen.ent,  see  Easements. 

Obstruction  of  Highway,  see  Streets  and  Highways. 

Removal  of  Lateral  Support,  see  Adjoining  Landowners. 

Sale  of  Liquor,  see  Intoxicating  Liquors. 

Seduction,  see  Seduction. 

Slander,  see  Libel  and  Slander. 

Takiny  Property  For  Public  Use,  see  Eminent  Domain. 

To  Baggage,  see  Carriers. 

To  Bridge,  see  Bridges. 

To  Goods  During  Carriage,  see  Carriers. 

To  Live  Stock,  see  Animals  ;  Carriers. 

To  Passenger,  see  Carriers. 

Unlawful  Detainer,  see  Forcible  Entry  and  Detainer. 
Wrongful  : 

Arrest,  see  False  Imprisonment. 

Attachment,  see  Attachment. 

Discharge,  see  Master  and  Servant. 

Distress,  see  Animals  ;  Landlord  and  Tenant. 

Execution,  see  Executions. 

Injunction,  see  Injunctions. 
Damages  in  Actions  By  or  Against  Particular  Classes  of  Persons : 
Abstracter,  see  Abstracts  of  Title. 
Architect,  see  Builders  and  Architects. 
Auctioneer,  see  Auctions  and  Auctioneers. 
Bailor  or  Bailee,  see  Bailments. 
Banker,  see  Banks  and  Banking. 
Banks,  see  Banks  and  Banking. 
Broker,  see  Factors  and  Brokers. 
Builder,  see  Builders  and  Architects. 

Building  and  Loan  Association,  see  Building  and  Loan  Societies. 
Carrier,  see  Carriers. 

Claimant,  see  Attachment  ;  Executions  ;  Replevin. 
Clerk',  see  Clerks  of  Court. 
Covenantor  or  Covenantee,  see  Covenants. 
Factor,  see  Factors  and  Brokers. 

Insurance  Company,  see  Insurance  ;  and  the  Insurance  Titles. 
Landlord  or  Tenant,  see  Landlord  and  Tenant. 
Mortgagor  or  Mortgagee,  see  Chattel  Mortgages  ;  Mortgages. 
Party  to  Commercial  Paper,  see  Commercial  Paper. 
Receiptor,  see  Attachment. 

Vendor  or  Purchaser,  see  Sales  :  Yendoe  and  Puechasee. 
Damages  in  Particular  Actions  or  Proceedings  : 
Account,  see  Accounts  and  Accounting. 
Arbitrament,  see  Aebiteation  and  Awaed. 
Assault  and  Battery,  see  Assault  and  Battery. 
Assumpsit,  see  Assumpsit,  Action  of. 
Book-Debt,  see  Accounts  and  Accounting. 
Case,  see  Case,  Action  On. 
Covenant,  see  Covenant,  Action  Of. 
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For  Matters  Relating  to  —  {continued') 

Damages  in  Particular  Actions  or  Proceedings — {continued') 
Ejectment,  see  Ejectment. 

Foreclosure,  see  Chattel  Mortgages  ;  Liens  ;  Mortgages. 

For  Services,  see  Work  and  Labor. 

Mandamus,  see  Mandamus. 

On  Bill  or  Note,  see  Commercial  Paper. 

Oil  Bond  : 

Generally,  see  Bonds. 

For  Appeal,  see  Appeal  and  Error. 

For  Arbitration,  see  Arbitration  and  Award. 

For  Attachment,  see  Attachment. 

For  Injunction,  see  Injunctions. 

For  Relief  of  Imprisoned  Debtor,  see  Arrest. 

For  Replevin,  see  Replevin. 

For  Support,  see  Bastards. 

Forthcoming  Bond,  see  Attachment. 

Of  Assignee,  see  Assignments  For  Benefit  of  Creditors. 

Of  Claimant,  see  Attachment. 

To  Discharge  Attachment,  see  Attachment. 

To  Release  Attached  Property,  see  Attachment. 
Replevin,  see  Replevin. 

Specific  Performance,  see  Specific  Performance. 
Trover,  see  Trover  and  Conversion. 
Trespass,  see  Trespass. 

Trespass  to  Try  Title,  see  Trespass  to  Try  Title. 
Joinder  of  Causes  of  Action  For,  see  Joinder  and  Splitting  of  Actions, 
Review  of  Amount  of,  see  Appeal  and  Error. 
Revival  of  Action.  For,  see  Abatement  and  Revival. 

L  General  Nature  and  Theory  of  Damages. 

As  a  genei-al  rule  the  theory  upon  which  the  law  allows  damages  for  the 
violation  of  a  civil  right  is  based  upon  the  doctrine  that  where  a  civil  injury  has 
been  sustained  the  law  provides  a  remedy  that  should  be  commensurate  to  the 
injury  sustained.^  The  inquiry  must  always  be,  AYhat  is  an  adequate  remedy  to 
the  party  injured  ?  and  the  answer  to  that  inquiry  cannot  be  affected  by  the  form 
of  the  action  in  which  the  remedy  is  sought.^ 

IL  Presumption  of  damages. 

Where  the  evidence  shows  the  violation  or  infringement  of  a  legal  right  the 


1.  Rockwood  V.  Allen,  7  Mass.  254;  Sche- 
nectady First  Baptist  Church  y.  Schenectady, 
etc.,  K.  Co.,  5  Barb.  (N.  Y.)  79;  Bartholo- 
mew Bcntly,  15  Ohio  659,  45  Am.  Dec. 
590;  Smith  v.  Sherwood,  2  Tex.  400.  See 
also  HuKHy  r.  Donaldson,  4  Dall.  (Pa.)  200, 
1  L.  ed.  748;  Milwaukee,  etc.,  R.  Co.  v.  Arms, 
91  II.  S.  489,  2;!  L.  ed.  :i74.  In  Finch  r. 
Ileermans,  5  Lii/,.  Lefj.  Re{?.  (Pa.)  125, 
"djimnfje"  was  dedned  to  be  the  loss  caused 
by  one  person  to  niiother,  eiilier  to  bis  ))ersoii, 
property,  or  relalive  rifthts,  throufjh  desiijn, 
en relessncHs,  or  dcfimlt,  and  damnKcs  are  tlxs 
indeinnily  recoverable  by  the  injured  party 
from  lli(!  piirly  wiio  has  caused  the  injuiy. 
And  Hce  infra,  VI. 


De  minimis  non  curat  lex. —  In  Fullam  v. 
Stearns,  Vt.  443,  which  was  an  action  for 
trespass  committed  while  levyinfj;  execution, 
it  appeared  that  defendant,  in  removing  ma- 
chinery fro!n  a  building  which  did  not  belong 
to  the  execution  debtor,  cut  certain  thongs 
which  belonged  to  the  building.  These  thongs 
weie  of  small  value  but  could  have  been 
easily  untied.  It  was  held  that  the  maxim 
"  dc  minimis  non  curat  lex"  did  not  apply  to 
))re('lude  the  ])lnintifl'  from  recovering,  sineo 
it  is  no(,  ajiplieable  because  the  damage  is 
sinitll,  but  oidy  where  th(>  wrong  itself  is 
slighl. 

2.  Baker  r.  Drake,  53  N.  Y.  ?;ll,  13  Am. 
Rep.  507;  (Jrillin  );.  Colvcr,  10  N.  Y.  489,  00 
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law  will  presume  damages  sufficient  to  sustain  an  action,^  even  tliougli  sucli  dam- 
ages may  be  only  nominal/  and  not  capable  of  exact  measurement.^  * 

III.  DAMNUM  ABSQUE  INJURIA. 

While  tlie  law  as  a  general  rule  allows  damages  for  tlie  violation  of  civil 
rights,  it  does  not  always  follow  that  every  civil  right  invaded  will  be  compen- 
sated in  damages.  There  are  cases  classified  under  the  legal  maxim  dammnn 
ahsqtoe  injuria  where,  although  a  right  may  be  infringed,  no  damages  will  be 
implied.^ 

IV.  General  Damages. 

General  damages  are  such  as  tlie  law  implies  and  presumes  to  have  occurred 
from  the  wrong  complained  of.'' 

V.  SPECIAL  DAMAGES. 

Special  damages  are  such  as  actually  result  from  the  commission  of  the 
wrong,  but  are  not  such  a  necessary  result  tliat  they  will  be  implied  by  law.^  It 


Am.  Dec.  718;  Smith  t".  Sherwood,  2  Tex. 
460;  Dexter  v.  Spear,  7  Fed.  Cas.  No.  3,867, 
4  Mason  115. 

3.  Alabama. —  Adams  v.  Robinson,  65  Ala. 
586. 

Arkansas. —  Barlow  v.  Lowder,  35  Ark. 
492. 

California. — ^  Hancock  v.  Hubbell,  71  Cal. 
537,  12  Pac.  618;  Attwood  v.  Fricot,  17  Cal. 
37,  76  Am.  Dec.  567 ;  Browner  v.  Davis,  15 
Cal.  9. 

Georgia. —  Kenny  v.  Collier,  79  Ga.  743,  8 
S.  E.  58. 

Illinois. —  McConnel  v.  Kibbe,  33  111.  175, 
85  Am.  Dec.  265 ;  Plumleigh  v.  Dawson,  6 
111.  544,  41  Am.  Dec.  199;  Van  Velsor  v. 
Seeberger,  35  111.  App.  598;  Blanchard  v. 
Burbank,  16  111.  App.  375;  Merrill  v.  Dib- 
ble, 12  111.  App.  85. 

loioa. —  Foster  v.  Elliott,  33  Iowa  216. 

Louisiana. —  Dudley  v.  Tilton,  14  La.  Ann. 
283. 

Maine. —  JMunroe  v.  Stiekney,  48  Me.  462 ; 
Seidensparger  v.  Spear,  17  Me.  123,  35  Am. 
Dee.  234;  Butman  v.  Hussey,  12  Me.  407. 

Massachusetts. —  Appleton  v.  Fullerton,  1 
Gray  186. 

Missouri.  —  Jones  v.  Hannovan,  55  Mo. 
462. 

New  York. —  Pierce  v.  Hosmer,  66  Barb. 
345. 

Pennsylvania. —  Graver  v.  ShoU,  42  Pa.  St. 
58. 

Texas. —  Champion  v.  Vincent,  20  Tex.  811. 

Vermont.—  Fullam  v.  Stearns,  30  Vt.  443 ; 
Paul  V.  Slason,  22  Vt.  231,  54  Am.  Dec.  75. 

United  States. —  Webb  v.  Portland  Mfg. 
Co.,  29  Fed.  Cas.  No.  17,322,  3  Sumn.  189; 
Whipple  v.  Cumberland  Mfg.  Co.,  29  Fed. 
Cas.  No.  17,516,  2  Story  661. 

England. —  Barker  v.  Green,  2  Bing.  317,  9 
E.  C.  L.  596;  Embrev  v.  Owen,  6  Exch.  353, 
15  Jur.  633,  20  L.  j.  Exch.  212;  Ashby  v. 
White,  2  Ld.  Raym.  938,  3  Ld.  Raym.  320,  1 
Salk.  19. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  3; 
and,  generally,  Actions. 

4.  Adams  V.  Robinson,  65  Ala.  586 ;  Merrill 
V.  Dibble,  12  111.  App.  85;  Foster  v.  Elliott, 


33  Iowa  216;  Fullam  v.  Stearns,  30  Vt.  443. 
And  see  infra,  VI ;  and,  generally.  Actions. 

5.  Birmingham  v.  Lewis,  92  Ala.  352,  9  So. 
243 ;  Alfaro  v.  Davidson,  40  N.  Y.  Super.  Ct. 
87;  Fitch  v.  Fitch,  35  N.  Y.  Super.  Ct.  302. 
If  they  cannot  be  measured  by  a  fixed  rule 
all  facts  and  circumstances  tending  to  show 
what  they  are  should  be  submitted  to  the 
jury.  Gilbert  v.  Kennedy,  22  Mich.  117. 
In  Katz  V.  Wolf,  16  Mi.sc.  (N.  Y.)  82,  37 
N.  Y.  Suppl.  648,  it  was  held,  however,  that 
no  damages  could  be  measured  for  breach  of 
a  contract  to  deposit  money  with  another  on 
furniture  which  the  depositor  was  to  pur- 
chase when  he  got  married,  the  event  not 
having  occurred. 

6.  LouisioAia. — Donovan  v.  New  Orleans,  II 
La.  Ann.  711. 

Maryland. —  Steuart  r.  State,  20  Md.  97. 

Massachusetts. —  Rowland  Vincent,  10 
Mete.  371,  43  Am.  Dec.  442. 

'New  York. —  Gardner  v.  Heartt,  2  Barb. 
165;  Mayhan  v.  Brown,  13  Wend.  261,  28 
Am.  Dec.  461. 

England. —  Davies  v.  Jenkins,  1  D.  &  L. 
321,  7  Jur.  801,  12  L.  J.  Exch.  386,  11 
M.  &  W.  745;  Ashbv  v.  White,  2  Ld.  Raym. 
938,  3  Ld.  Raym.  320,  1  Salk.  19;  Paslev  " 
Freeman,  3  T.  R.  51,  1  Rev.  Rep.  634. 

And  see,  generally.  Actions. 

No  legal  right  invaded. —  Where  the  exten- 
sion of  a  cemetery  was  duly  authorized  by 
law,  although  such  extension  was  prejudicial 
to  the  interests  of  the  owner  of  land  adjoining 
the  cemetery,  and  depreciated  tire  value  of  said 
land,  he  could  not  recover  damages  therefor 
in  the  absence  of  evidence  that  any  legal  or 
conventional  right  pertaining  to  him  had 
been  invaded.  Robert  v.  Les  Cure  et  Mar- 
guilliers,  etc.,  de  Montreal,  9  Quebec  Super. 
Ct.  489. 

7.  Kenny  v.  Collier,  79  Ga.  743,  8  S.  E.  58 ; 
Olmstead  r.  Burke.  25  111.  86 ;  Chamberlain  v. 
Porter,  9  Minn.  260. 

8.  Tomlinson  v.  Derby,  43  Conn.  562 ;  Olm- 
stead V.  Burke,  25  111.  86 ;  Chamberlain  v. 
Porter.  9  Minn.  260;  Lawrence  v.  Porter,  63 
Fed.  62.  11  C.  C.  A.  27,  26  L.  R.  A.  167.  See 
also  infra,  XII,  A. 

[V] 
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is  often  a  very  difficult  matter  to  distinguish  general  damages  from  special 
damages.^ 

VI.  NOMINAL  DAMAGES-^" 
A.  In  General.    Altliougli  the  common  law  only  gave  actual  damages  where 
an  actual  loss  had  been  sustained,  yet  the  law  is  now  well  settled  that  where  a 
legal  right  has  been  invaded  the  plaintiff  may  recover  nominal  damages,  although 
there  may  be  no  evidence  of  actual  damages  sustained ;    for  a  damage  is  not 


Aggravation  of  damages  sued  for. —  Special 

damage  is  that  which  may  be  given  in  evi- 
dence to  aggravate  the  damages  sued  for  in 
an  action  already  pending,  'or  which  may  be 
itself  a  distinct  cause  of  action.  Smith  v. 
Sherman,  4  Cush.  (Mass.)  408. 

9.  The  necessary  result  of  an  injury  is 
often  and  easily  confounded  with  the  general 
and  proximate  result,  and  all  legal  damage, 
whether  general  or  special,  must  naturally 
and  proximately  result  from  the  act  or  de- 
fault complained  of.  It  is  difficult  to  lay 
down  any  general  rule  by  which  to  determine 
when  the  law  implies  the  damage  and  when 
it  does  not.  It  would  seem,  however,  that 
when  the  consequences  of  an  injury  are  pecu- 
liar to  the  circumstances  and  condition  of 
the  injured  party,  the  law  could  not  imply 
the  damage  simply  from  the  act  causing  the 
injury.    Tomlinson  v.  Derby,  43  Conn.  562. 

Wrongful  act  proximate  cause  of  both. — 
All  damage  of  which  the  law  takes  notice 
must  be  the  natural  and  proximate  effect  of 
the  wrongful  act  charged,  and  the  only  dif- 
ference between  general  and  special  damage 
is  that  the  former  necessarily  results  from 
the  wrongful  act,  while  the  latter  does  not ; 
the  wrongful  act  being  still  the  natui'al  and 
proximate  cause  of  both.  Bristol  Mfg.  Co. 
V.  Gridley,  28  Conn.  201. 

10.  In  treating  of  nominal  damages  a  class 
of  cases  also  arises  where  substantial  dam- 
ages are  claimed  and  the  defendant  seeks,  not 
to  defeat  the  action  altogether  but  desires  to 
reduce  the  damages  claimed  by  showing  that 
they  are  in  fact  nothing  more  than  nominal. 
This  class  of  cases  is  merely  a  question  of 
compensation  or  measure  of  damages  and  will 
be  treated  under  tliose  respective  heads.  See 
infra,  VIl;  XI. 

11.  Alabama. —  Drum  v.  Harrison,  83  Ala. 
384,  3  So.  715;  Stein  v.  Burden,  24  Ala.  130, 
CO  Am.  Dec.  453 ;  Bagby  v.  Harris,  9  Ala. 
173;  Oden  v.  Stubbleficld,  2  Ala.  084. 

Arkansas. —  Warner  r.  Capps,  37  Ark.  32; 
Barlow  v.  Lowder,  35  Ark.  402 ;  Belfour  V. 
Kaney,  8  Ark.  479. 

California. —  Ilnneock  v.  Hubbell,  71  Cal. 
537,  12  I'iu;.  018;  Creighton  v.  Evans,  53 
C'nl.  5.':;  Browner  r.  Diuis,  15  Cal.  9. 

(lolorado. —  llaniniond  v.  Solliday,  8  Colo. 
010,  9  I'ac.  781. 

(Umwc.licut. —  Parker  v.  Griswold,  17 
Conn.  2H8,  42  Am.  Dee.  739. 

(Jrornid. —  Foote  «.  Malony,  115  (!a.  985,  42 
S.  10.  413;  OrecnKboro  v.  McOibbony,  93  On. 
072,  20  S.  K.  37;  Kenny  /■.  Collier,  79  On. 
743,  8  S.  K.  58. 

JlliftoiH.  —  W'illiiiiiisoM    Comity  li'arHon, 


199  111.  71,  64  N.  E.  1086;  Radloff  u.  Haase, 
196  111.  365,  63  N.  E.  729;  Aurora  v.  Hill- 
man,  90  111.  61;  Brent  v.  Kimball,  60  111. 
211,  14  Am.  Rep.  35;  McC'onnel  v.  Kibbe,  33 
111.  175,  85  Am.  Dec.  265;  Van  Velsor  v. 
Seeberger,  35  111.  App.  598. 

Indiana. —  Cardwill  v.  Gilmore,  86  Ind. 
428;  Robinson  v.  Statzley,  75  Ind.  461;  Cory 
V.  Sileox,  6  Ind.  39;  Browning  v.  Simons,  17 
Ind.  App.  45,  46  N.  E.  86. 

Iowa. —  Foster  v.  Elliott,  33  Iowa  210; 
Plummer  v.  Ilarbut,  5  Ipwa  308. 

Kentucky. —  Diers  v.  Edwards,  63  S.  W. 
276,  23  Ky.  L.  Rep.  500. 

Louisiana. —  Bourdette  r.  ^ieward,  107  La. 
258,  31  So.  630'. 

Maine. —  Webb  v.  Gross,  79  Me.  224,  9  Atl. 
612;  Butman  v.  Hussey,  12  Me.  407. 

Massachusetts. —  Todd  v.  Keene,  167  Mass. 
157,  45  N,  E.  81;  Hooten  v.  Barnard,  137 
Mass.  36;  Whitman  v.  Merrill,  125  Mass. 
127. 

Michigan.  —  Detroit  Gas  Co.  v.  Moreton 
Truck,  etc.,  Co.,  Ill  Mich.  401,  69  N.  W. 
659. 

Minnesota.— Sioggy  v.  Crescent  Creamery 
Co.,  72  Minn.  316,  75  N.  W.  225;  Oleson  v. 
Newell,  12  Minn.  186. 

Mississippi.  —  Tliompson  v.  New  Orleans, 
etc.,  R.  Co.,  50  Miss.  315,  19  Am.  Rep.  12. 

Missouri. —  McCutchin  v.  Batterton,  1  Mo. 
342;  Cravens  v.  Hunter,  87  Mo.  App.  456; 
Weber  v.  Squier,  51  Mo.  App.  601;  Fulker- 
son  V.  Eads,  19  Mo.  App.  620. 

New  nampshire. —  Blodgett  t'.  Stone,  60 
N.  H.  167 ;  Amoskeag  Mfg.  Co.  r.  Goodale,  46 
N.  H.  53;  Tillotson  v.  Smith,  32  N.  H.  90, 
64  Am.  Dec.  355. 

New  Jersey.  —  New  Jersey  School,  etc.. 
Furniture  Co.  v.  Board  of  Education,  58 
N.  J.  L.  646,  35  Atl.  397. 

New  York.  —  New  York  Rubber  Co.  v. 
Rothery,  132  N.  Y.  293,  30  N.  E.  841,  28 
Am.  St.  Rep.  575;  Meadville  First  Nat.  Bank 
i'.  New  York  Fourth  Nat.  Bank,  77  N.  Y. 
320,  33  Am.  Rep.  618;  Pickett  v.  West  Mon- 
roe, 47  N.  Y.  App.  Div.  020,  03  N.  Y.  Suppl. 
30;  Niendorf  v.  ]\lanhattan  R.  Co.,  4  N.  Y. 
App.  Div.  46,  38  N.  Y.  Sup])!.  690:  Cill  n. 
New  York  Cab  Co.,  48  Hun  524,  1  N.  Y. 
Snjjpl.  202;  Pierce  v.  Iloamer,  Barb.  345; 
Devendorf  r.  Wert,  42  Barb.  227;  Butts  v. 
it]dwards,  2  Den.  164;  Allaire  v.  Whitney.  1 
Hill  484. 

Norih  Carolina. —  mnif.  v.  Grillhi,  49  N.  C. 
139. 

O/mo.— Tootle  V.  Clifton,  22  Ohio  St.  247, 
10  Am.  Rep.  732;  Hough  v.  Yoimg.  1  Ohio 
504. 
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merely  pecuniary,  but  an  injury  imports  a  damage  where  a  man  is  thereby  hin- 
dered of  his  right.^'^  Where  the  evidence  shows  tlie  violation  of  a  legal  right  the 
claim  to  damages  accrues,  and  the  fact  that  the  precise  nature  and  extent  of  the 
damage  is  not  capable  of  being  exactly  ascertained  will  not  serve  to  divest  the 
right  of  recovery ;    nor  will  such  recovery  be  barred  by  the  fact  that  the  dam- 


Pennsylvania. — Humphrey  v.  Irvin,  (188(i) 
6  Atl.  479;  Bash  v.  Bash,  9  Pa.  St.  2C0 ; 
Williams  v.  Esling,  4  Pa.  St.  486,  45  Am. 
Dec.  710;  Pastorius  v.  Fisher,  1  Rawle  27; 
Cronin  v.  Sharp,  16  Pa.  Super.  Ct.  76. 

Utah. —  Stevens  v.  Rogers,  16  Utah  105, 
51  Pae.  261. 

Vermont.—  Fullam  v.  Stearns,  30  Vt.  44.3 ; 
Brown  v.  Richmond,  27  Vt.  583. 

W isconsin. —  Thomas  v.  Wiesmann,  44  Wis. 
339.  ^ 

United  States. —  Watts  v.  Phoenix  Mut.  L. 
Ins.  Co.,  29  Fed.  Cas.  No.  17,294,  16  Blatchf. 
228;  Whipple  v.  Cumberland  Mfg.  Co.,  29 
Fed.  Cas.  No.  17,516,  2  Storv  661;  Whitte- 
more  v.  Cutter,  29  Fed.  Cas!  No.  17,600,  1 
Gall.  429.  And  see  Lonsdale  Co.  v.  Moies,  15 
Fed.  Cas.  No.  8,497,  2  Cliff.  538. 

England. —  Taylor  v.  Henniker,  12  A.  &  E. 
488,  9  L.  J.  Q.  B.  383,  4  P.  &  D.  243,  40 
E.  C.  L.  245;  Blofeld  v.  Payne,  4  B.  &  Ad. 
410,  2  L.  J.  K.  B.  68,  1  N.  &  M.  353,  24 
E.  C.  L.  183;  Marzetti  r.  Williams,  1  B.  &  Ad. 
415,  20  E.  C.  L.  541;  Nosotti  v.  Page,  10 
C.  B.  643,  £0  L..  J.  C.  P.  81,  2  L.  M.  &  P.  8, 
70  E.  C.  L.  643  L  Johnson  v.  Stear,  15  C.  B. 
N.  S.  330,  10  Jur.  N.  S.  99,  33  L.  J.  C.  P. 
130,  9  L.  T.  Rep.  N.  S.  538,  12  Wkly.  Rep. 
347,  109  E.  C.  L.  330;  Pindar  v.  Wadsworth, 
2  East  154,  6  Rev.  Rep.  412;  Chandler  v. 
Doulton,  3  H.  &  C.  553,  11  Jur.  N.  S.  286, 
34  L.  J.  Exch.  89,  11  L.  T.  Rep.  N.  S.  039; 
Feize  r.  Thompson,  1  Taunt.  121;  Weller  v. 
Baker,  2  Wils.  C.  P.  414.  But  compare  Beau- 
mont V.  Greathead,  2  C.  B.  494,  3  D.  &  L. 
631,  15  L.  J.  C.  P.  130,  52  E.  C.  L.  494. 

Canada. —  Collette  v.  Lasnier,  13  Can.  Su- 
preme Ct.  563 ;  Lebeau  v.  Turcotte,  7  Mon- 
treal Leg.  N.  259;  Clarry  v.  Grand  Trunk 
R.  Co.,  29  Ont.  18;  Kennin  v.  Macdonald,  22 
Ont.  484;  Canada  Paint  Co.  v.  Johnston,  4 
Quebec  Super.  Ct.  255;  McQuarrie  v.  Fargo, 
21  U.  C.  C.  P.  478;  Doan  v.  Warren,  11  U.  C. 
C.  P.  423;  Warren  v.  Deslippes,  33  U.  C. 
Q.  B.  59 ;  Plumb  v.  McGannon,  32  U.  C.  Q.  B. 
8;  Mitchell  v.  Barry,  26  U.  C.  Q.  B.  416; 
McLeod  I'.  Boulton,  3  U.  C.  Q.  B.  84. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  7; 
and,  generally.  Actions. 

12.  Per  Lord  Holt  in  Ashby  v.  White,  2  Ld. 
Eaym.  938,  3  Ld.  Raym.  320,  1  Salk.  19. 

13.  Alabama. —  Howard  v.  Taylor,  99  Ala. 
450,  13  So.  121 ;  Seaboard  Mfg.  Co.  v.  Wood- 
son, 98  Ala.  378,  11  So.  733;  Drum  v.  Harri- 
son, 83  Ala.  384,  3  So.  715;  Bagby  v.  Harris, 
9  Ala.  173. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Graham,  55  Ark.  294,  18  S.  W.  56;  Belfour 
V.  Raney,  8  Ark.  479. 

Colorado. —  Patrick  v.  Colorado  .  Smeltinc 
Co.,  20  Colo.  268,  38  Pac.  236. 

Georgia. —  Greensboro  v.  McGibbony,  93 
Ga.  672,  20  S.  E.  37. 


Illinois. —  Chicago,  etc.,  R.  Co.  v.  Cicero, 
157  III.  48,  41  N.  E.  640 ;  Peoria,  etc.,  R.  Co. 
V.  Peoria,  etc.,  Union  R.  Co.,  105  111.  110; 
Hair  v.  Barnes,  26  111.  App.  580. 

Indiana. —  Fox  v.  Wray,  56  Ind.  423. 

Iowa. —  Williams  v.  Brown,  76  Iowa  643, 
41  N.  W.  377. 

Louisiana. —  Wilde  v.  New  Orleans,  12  La. 
Ann.  15. 

Massachusetts. —  McAneany  v.  Jewett,  10 
Allen  151. 

Missouri. —  Brown  v.  Emerson,  18  Mo.  103; 
McCutchin  v.  Batterton,  1  Mo.  342;  Cravens 
V.  Hunter,  87  Mo.  App.  456;  Weber  v. 
Squier,  51  Mo.  App.  601;  Barrie  v.  Seidel, 
30  Mo.  App.  559;  Sheedy  v.  Union  Press 
Brick  Works,  25  Mo.  App.  527. 

New  York. —  Taylor  v.  Bradley,  39  N.  Y. 
129,  100  Am.  Dec.  415;  United  Press  v.  New 
York  Press  Co.,  35  N.  Y.  App.  Div.  444,  54 
N.  Y.  Suppl.  807;  Niendorff  v.  Manhattan 
R.  Co.,  4  N.  Y.  App.  Div.  46,  38  N.  Y.  Suppl. 
690. 

Pennsylvania. —  Smith  v.  Loag,  132  Pa.  St. 
301,  19  Atl.  137;  Humphrey  v.  Irvin,  (1886) 
6  Atl.  479. 

South  Dakota. —  Hudson  v.  Archer,  9  S.  D 
240,  68  N.  W.  541. 

Texas. —  Laredo  v.  Russell,  56  Tex.  398. 

Washington. —  American  Bldg.,  etc..  Assoc. 
V.  Hart,  2  Wash.  594,  27  Pae.  468. 

United  States. —  Watts  v.  Weston,  62  Fed. 
136,  10  C.  C.  A.  302. 

England. —  Feize  v.  Thompson,  1  Taunt. 
121. 

Canada. —  Kelly  v.-  Jones,  7  N.  Brunsw. 
465;  Kennin  v.  Macdonald,  22  Ont.  484; 
Mallet  V.  Martineau,  13  Quebec  Super.  Ct. 
510. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  7 
et  seq. 

Contract  for  services. — •  Only  nominal  dam- 
ages can  be  recovered  by  an  employee  for  the 
breach  of  a  contract  of  employment  for  an  in- 
definite time.  Atkins  v.  Van  Buren  School 
Tp.,  77  Ind.  447.  So  in  an  action  for  serv- 
ices rendered  plaintiff  can  only  recover  nom- 
inal damages,  where  there  is  no  proof  of 
what  the  services  are  worth.  Gill  !;.  New 
York  Cab  Co.,  48  Hun  (N.  Y.)  524,  1  N.  Y. 
Suppl.  202.  See  also  Bash  v.  Bash,  9  Pa.  St. 
260. 

In  an  action  of  trespass  for  wrongfully  kill- 
ing plaintiff's  dog,  an  instruction  that  it  is 
incumbent  on  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  dog  was 
of  some  pecuniary  value  is  properly  refused, 
as  the  law  recognizes  the  right  of  property  in 
a  dog,  and  if  it  is  destroyed  without  legal 
justification  the  owner  is  entitled  to  at  least 
nominal  damages.  Brent  v.  Kimball,  60  111. 
211,  14  Am.  Rep.  35. 

The  opening  of  a  private  letter  by  a  person 
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ages  claimed  are  so  small  that  tliey  cannot  be  readily  estimated."  In  sucli  cases 
if  tlie  plaintiff  has  evidently  sustained  some  damage  and  the  jury  Ijeing  unaljle  to 
ascertain  the  amount  finds  a  verdict  for  the  defendant,  the  court  will  permit  the 
plaintiff  to  enter  a  verdict  for  nominal  damages.-*^ 

B.  Benefit  Resulting  From  Wrong.  Even  where  a  benefit  has  resulted 
from  the  wrong  done  or  tlie  right  violated  the  plaintiff  can  recover  nominal 
damages/^  as  such  fact  should  be  rightly  considered  by  the  jury  in  estimating  the 
amount  to  which  he  is  entitled.-'^ 

C.  Loss  Subsequently  Repaired.  So  where  the  loss  for  which  the  action 
is  brought  has  been  subsequently  i-epaired  the  plaintiff  is  entitled  to  nominal 
damages  upon  proof  of  the  invasion  of  some  legal  right  on  the  part  of  the 
defendant.^^ 

D.  In  Actions  For  Torts.  In  actions  for  torts  the  law  does  not  regard 
trifling  and  small  inconveniences,  but  regards  only  sensible  inconveniences, 
injuries  which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of  life,  limb, 
or  property."  In  the  absence  of  jjroof  of  actual  injury  a  party  may  at  times 
recover  nominal  damages  for  the  infringement  of  a  legal  right      but  where  a 


to  whom  it  was  not  addressed  and  for  whom 
it  was  not  intended,  and  voluntarily  perusing 
and  copying  such  letter,  renders  the  person 
who  thus  violates  the  sanctity  of  private  cor- 
respondence answerable  in  damages.  Cord- 
ingly  V.  Nield,  18  L.  C.  Jur.  204. 

14.  Glass  r.  Garber,  55  Ind.  336;  Seneca 
Road  Co.  V.  Auburn,  etc.,  R.  Co.,  5  Hill 
(N.  Y.)  170;  Fullam  v.  Stearns,  30  Vt. 
443.  Where  it  appeared  that  the  sum  de- 
manded by  plaintiff  was  so  small  that  the 
plaintiff,  if  he  recovered,  would  be  obliged 
to  pay  the  costs,  the  court  refused  to  grant 
a  venire.  Brown  v.  Clark,  3  Johns.  (N.  Y. ) 
443. 

Omission  to  present  contribution  box  in 
church.— A  person  performing  a  voluntary 
and  gratuitous  service,  such  as  the  collec- 
tion of  the  offertory  in  a  church,  will  not  be 
permitted  to  make  use  of  his  office  to  offend 
and  humiliate  a  member  of  the  congrega- 
tion, and  an  action  of  damages  will  lie  for 
such  offens^e.  A  wilful  and  marked  omis- 
sion to  present  the  plate  to  a  member  of  the 
congregation  was  held  to  be  an  offense  for 
which  an  action  at  law  would  lie.  Lebeau  v. 
Turcotte,  7  Montreal  Leg.  N.  250. 

15.  Foize  c.  Thoin|)son,  1  Taunt.  121. 

16.  l<:.\c('l.sior  Needle  Co.  v.  Smith,  01  Conn. 
56,  23  Atl.  G93;  Jewett  v.  Whitney,  43  Me. 
242;  Newcomb  v.  Wallace,  112  Mas.s.  25; 
riibbard  v.  Western  Union  Tel.  Co.,  33  Wis. 
558,  14  Am.  Rep.  775.  In  Pond  v.  Merri- 
field,  12  Cush.  (Mass.)  181,  the  defendant 
having  conti'acled  to  have  a  building  erected 
for  liiniHclf  within  a  corlain  time,  and  ac- 
cording to  ccrlaiii  Kpccificatioiis,  borrowed 
money  from  |)lniiiliir  for  the  purpose  of  coin- 
))le(,ir)g  il,  and  Hcciircd  llic  loan  by  a  jnort- 
f^agc  tlicrcon,  and  also  ga\<'  ])lainliir  a  penal 
bond  to  coniplcte  Hnid  building  by  a  certain 
time  and  according  to  the  contract.  The 
work  WHH  not  done  exactly  according  to  the 
time  or  terms  of  (he  coni.nict,  ntid  plaintiff 
w»H  compelled  to  piiy  extra  inHurnnce  on  the 
iMiildiiig;  \\\\\.  (lie  <'xini  work  of  defendiinl,  on 
the  building  increaHcd  ita  value  as  a  bccurity 
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to  plaintiff  to  an  amount  more  than  all  the 
deficiencies  and  delay  in  not  exactly  com- 
plying with  the  contract,  including  also  the 
extra  insurance.  Under  such  circumstances 
it  was  held  that  the  plaintiff  could  recover 
only  nominal  damages  for  breach  of  the 
bond. 

For  a  trespass  in  putting  dirt  on  plaintiff's 
lot,  where  the  lot  was  benefited  thereby,  he  is 
not  entitled  to  damages  "  equal  to  the  cost 
of  removing  the  dirt,"  but  is  only  entitled  to 
nominal  damages.  Murphy  v.  Fond  du  Lac, 
23  Wis.  365,  99  Am.  Dec.  181. 

In  an  action  for  unlawful  flowage  of  plain- 
tiff's land  it  is  no  defense  that  such  flowage 
has  resulted  beneficially  to  him,  and  not- 
withstanding such  benefits  he  is  entitled  to 
recover  nominal  damages.  IMize  v.  Glenn,  38 
Mo.  App.  98.  See  also  Johnson  v.  Conant, 
64  N.  H.  109,  7  Atl.  116;  Murphy  t.  Fond 
du  Lac,  23  Wis.  365,  99  Am.  Dec.  181. 

17.  See  infra,  VII,  J. 

18.  Dow  V.  Humbert,  91  U.  S.  294,  23 
L.  ed.  368.  In  Murphy  v.  Jarvis,  1  I'liila. 
(Pa.)  84,  subsequent  to  the  commencement 
of  an  action,  the  debt  was  paid,  but  the 
plaintiff  claimed  for  costs  and  expenses  at 
law  and  in  equity,  counsel  fees,  etc.  It  was 
held  under  the  charge  of  the  court  that  a 
verdict  for  only  nominal  damages  was  proper, 
and  a  motion  for  a  new  trial  was  refused. 

Satisfaction  of  mortgage. —  In  an  action  by 
a  grantor  against  a  grantee  in  a  deed  on  an 
agreement  therein  by  which  the  grantee  as- 
sumed and  agreed  to  pay  a  mortgage  on  the 
land,  nominal  damages  only  can  be  recov- 
ered after  the  morlgage  has  been  satisfied 
out  of  the  land  or  cxl inguished  by  the  act 
of  the  mortgagee.  Muhlig  v.  Fiske,  131 
Ma«K.  110. 

19.  Young  V.  Spencer,  10  B.  &  C.  145,  8 
L.  J.  K.  B.  0.  S.  100,  5  M.  &  K.  47,  21 
E.  C.  L.  70;  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  11.  L.  Cas.  642,  35  L.  J.  Q.  B.  06, 
12  L,  T.  Rep.  N.  S.  770,  13  Wkly.  Rep.  1083. 

20.  Havens  r.  Hartford,  etc.,  R.  Co.,  28 
Conn.  (J!);  VVildo  V.  Orleans,  12  La.  Ann.  15; 
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slight  injury  results  from  the  lawful  use  of  property  even  nominal  damages  will 
be  denied.'^^  In  case  of  personal  iiijui-y,  where  there  is  no  evidence  of  appreciable 
injury,  a  party  is  at  least  entitled  to  nominal  damages.^^ 

E.  In  Actions  of  Contract.  The  right  to  nominal  damages  has  also  been 
held  to  relate  to  violations  or  breaches  of  contract  where  there  has  been  no  proof 
of  actual  damage,  but  where  a  right  of  action  exists  in  the  injured  party.^^  This 


Custard  v.  Burdett,  15  Tex.  456;  Howe  v. 
ytevens,  47  Vt.  262.  Where  B  unnecessarily 
throws  cotton  left  on  his  land  by  A  without 
his  consent  into  the  water,  A  can  recover 
nothing  or  only  nominal  damages  against  B, 
if  the  evidence  shows  that  it  belonged  to  C, 
and  that  C  afterward  got  possession  without 
anj'  expense  or  trouble  to  A.  Grier  v.  Ward, 
23  Ga.  145. 

21.  St.  Helen's  Smelting  Co.  v.  Tipping,  11 
H.  L.  Cas.  642,  35  L.  J.  Q.  B.  66,  12  L.  T. 
Rep.  N.  S.  776,  13  Wkly.  Rep.  1083.  And 
see  supra,  III. 

22.  Arkansas. —  Barlow  v.  Lowder,  35  Ark. 
492. 

Delaware. —  Tatnall  v.  Courtney,  6  Houst. 
434. 

Haivaii. —  Coffin  r.  Spencer,  2  Hawaii  23. 

Indiana. —  Lewis  v.  Hoover,  3  Blackf.  407. 

Minnesota. —  Crosby  v.  Humphreys,  59 
Minn.  92,  60  N.  W.  843. 

Neio  York. —  Bates  r.  Looniis,  5  Wend.  134. 

Pennsylvania. —  Moses  v.  Bradley,  3  Whart. 
272. 

Texas. —  Flanagan  v.  Womack,  54  Tex.  45 ; 
Leach  v.  Leach,  11  Tex.  Civ.  App.  699,  33 
S.  W.  703. 

While  in  an  action  for  personal  injuries 

the  absence  of  evidence  of  the  value  of  plain - 
tifT's  earnings  precludes  a  recovery  of  sub- 
stantial damages  for  loss  thereof,  he  is  never- 
theless entitled  to  nominal  damages  on  that 
account,  and  to  make  an  objection  to  a  re- 
covery of  more  than  nominal  damages  for 
such  loss  available  to  defendant  a  specific 
request  that  nominal  damages  could  only  be 
recovered  for  loss  of  wages  is  necessary.  Seitz 
V.  Drv-Dock.  etc.,  R.  Co.,  16  Daly  (K  Y.) 
264,  io  N.  Y.  Suppl.  1. 

23.  Alabama. —  Adams  v.  Robinson,  65  Ala. 
586.  And  see  Howard  v.  Taylor,  99  Ala. 
450,  13  So.  121. 

California. —  Hancock  v.  Hubbell,  71  Cal. 
537,  12  Pac.  618;  Browner  v.  Davis,  15  Cal. 
9;  McCarty  v.  Beach,  10  Cal.  461. 

Georgia. —  Addington  v.  Western,  etc.,  R. 
Co.,  93  Ga.  566,  20  S.  E.  71;  Kenny  v.  Collier, 
79  Ga.  743,  8  S.  E.  58;  Green  v.  Weaver,  63 
Ga.  302.  And  see  Irwin  v.  Askew,  74  Ga. 
581. 

Illinois. —  Radloff  v.  Haase,  196  111.  365, 
63  N.  E.  729;  Wilcus  v.  Kling,  87  111.  107; 
Olmstead  v.  Burke,  25  111.  86;  Jarrot  v.  Jar- 
rot,  7  111.  1 ;  Buckley  v.  Holmes,  19  111.  App. 
530;  Stock  Quotation  Tel.  Co.  v.  Board  of 
Trade.  44  111.  App.  358. 

Indiana. —  Turpie  V.  Lowe,  114  Ind.  37, 
15  N.  E.  834;  Rhine  V.  Morris,  96  Ind.  81; 
Atkins  V.  Van  Buren  School  Tp.,  77  Ind.  447; 
Jones  V.  Noe,  71  Ind.  368;  Rosenbaum  v. 
McThomas,  34  Ind.  331;  Freese  v.  Crary,  29 
Ind.  524;  Tate  v.  Booe,  9  Ind.  13;  Schooley 
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r.  Stoops,  4  Ind.  130;  Browning  v.  Simons, 
17  Ind.  App.  45,  46  N.  E.  86.  And  see 
Reeves  v.  Andrews,  7  Ind.  207. 

Iowa. —  Carl  v.  Granger  Coal  Co.,  69  Iowa 
519,  29  N.  W.  437:  Sweem  v.  Steele,  5  Iowa 
352. 

Kansas. —  Missouri  Valley  L.  Ins.  Co.  v. 
Kelso,  16  Kan.  481. 

Kentucky. —  Bell  v.  Truit;  9  Bush  257; 
Wilson  V.  Barnes,  13  B.  Mon.  330;  Diers  v. 
Edwards,  63  S.  W.  270,  23  Ky.  L.  Rep. 
500. 

Maine. — Burbank  v.  Gould,  15  Me.  118. 

Maryland. —  Howard  v.  Wilmington,  etc., 
R.  Co.,  1  Gill  311. 

Massachusetts. —  Todd  v.  Keene,  167  Mass. 
157,  45  N.  E.  81;  Tufts  v.  Bennett,  163 
Mass.  398,  40  N.  E.  172;  Noble  v.  Hand,  163 
Mass.  289,  39  N.  E.  1020;  Hagan  v.  Riley, 
13  Gray  515;  Pollard  v.  Porter,  3  Gray  312; 
Leland  v.  Stone,  10  Mass.  459. 

Michigan. —  Wilson  v.  Wagar,  26  Mich. 
452;  Mitchell  V.  Shuert,  16  Mich.  444;  Dye 
V.  Mann,  10  Mich.  291. 

Minnesota. —  Cowley  v.  Davidson,  10  Minn. 
392. 

Mississippi. —  Whitehead  v.  Ducker,  11  Sm. 
&  M.  98. 

Missouri. —  Dulaney  v.  St.  Louis  Sugar  Re- 
fining Co.,  42  Mo.  App.  659;  Abeles  v.  West- 
ern Union  Tel.  Co.,  37  Mo.  App.  554;  Mid- 
dleton  V.  Moore,  36  Mo.  App.  627;  Breen  v. 
Fairbank,  35  Mo.  App.  212;  Barrie  v.  Seidel, 
30  Mo.  App.  559;  Gibson  v.  Whip  Pub.  Co., 
28  Mo.  App.  450;  Haynes  v.  Connelly,  12 
Mo.  App.  595. 

Nebraska. —  Uhlig  ?7.  Barnum,  43  Nebr. 
684,  61  N.  W.  749. 

Nevada. — Truckee  Lodge  No.  14,  I.  0.  O.  F. 
V.  Wood,  14  Nev.  293;  Richardson  v.  Jones, 
1  Nev.  405. 

New  Hampshire. — French  v.  Bent,  43  N.  H. 
448. 

New  Jersey. —  Jurnick  v.  Manhattan  Opti- 
cal Co.,  66  N.  J.  L.  380,  49  Atl.  681;  New 
Jersey  School,  etc..  Furniture  Co.  v.  Board 
of  Education,  58  N.  J.  L.  646,  35  Atl.  397; 
Gerli  i-.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L. 
432,  31  Atl.  401,  51  Am.  St.  Rep.  611,  30 
L.  R.  A.  61;  Shaw  V.  Wallace,  25  N.  J.  L. 
453. 

Neio  York. —  Barnes  v.  Brown,  130  N.  Y. 
372,  29  N.  E.  760  [modifying  55  Hun  339, 
8  N.  Y.  Suppl.  834]  ;  Horton  v.  Bauer,  129 
N.  Y.  148,  29  N.  E.  1  [affirming  13  N.  Y. 
Suppl.  773];  Cockcroft  v.  New  York,  etc., 
R.  Co.,  69  N.  Y.  201 ;  Chamberlain  V.  Parker, 
45  N.  Y.  569;  Conger  v.  Weaver,  20  N.  Y. 
140;  Horton  v.  Childs,  13  N.  Y.  Suppl.  773; 
Devendorf  v.  Wert,  42  Barb.  227;  Dart  v. 
McAdam,  27  Barb.  187;  Derleth  v.  Degraaf, 
51  N.  Y.  Super.  Ct.  369;  Importers,  etc., 
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rule  has  been  lield  to  apply  even  where  tiiere  is  a  finding  that  the  plaintiff  was 
benefited  by  the  breach  complained  of,  or  the  evidence  shows  that  the  j^erform- 
ance  of  the  contract  would  result  in  an  actual  injury?'  To  entitle  a  plaintiff,  in 
an  action  on  a  contract,  to  recover  more  thaii  nominal  damages  for  its  breach, 
there  must  be  evidence  that  an  actual,  substantial  loss  or  injury  has  been  sustained, 
unless  the  contract  itself  furnish  a  guide  for  the  measurement  of  damages.^'' 

F.  Actions  Involving"  Personal  Property.  Nominal  damages  may  also  be 
recovered  for  the  conversion  or  detention  of  personal  property  in  tiie  absence  of 
proof  that  actual  damages  have  been  sustained.^*^    And  this  has  been  held  to  be 


Ins.  Co.  V.  Christie,  5  Rob.  169;  Clarke  v. 
Meigs,  10  Bosw.  337 ;  Cantor  i;.  Tattersalls, 
13  Misc.  17,  34  N.  Y.  Suppl.  96;  Allaire  v. 
Whitney,  1  Hill  484. 

'North  Carolina. —  Anders  v.  Ellis,  87  N".  C. 
207;  Bond  v.  Hilton,  47  N.  C.  149;  Clinton 
V.  Mercer,  7  N.  C.  119. 

Ohio. —  Barnesville  First  Nat.  Bank  v. 
Western  Union  Tel.  Co.,  30  Ohio  St.  555,  27 
Am.  Rep.  485;  Fosdick  v.  Greene,  27  Ohio 
St.  484,  22  Am.  Rep.  328. 

Pennsylvania. —  Smith  v.  Loag,  132  Pa. 
St.  301,  19  Atl.  137;  Wilson  v.  Whitaker,  49 
Pa.  St.  114;  Cronin  v.  Sharp,  16  Pa.  Super. 
Ct.  76. 

Tennessee. —  State  v.  Ward,  9  Heisk.  100; 
Seat  V.  Moreland,  7  Humphr.  575. 

reicas.— Laredo  v.  Russell,  56  Tex.  398; 
Moore  v.  Anderson,  30  Tex.  224;  Hope  v. 
Alley,  9  Tex.  394. 

W  ashingion. —  American  Bldg.,  etc.,  Assoc. 
V.  Hart,  2  Wash.  594,  27  Pac.  468. 

West  Virginia. —  Douglass  v.  Ohio  River 
R.  Co.,  51  W.  Va.  523,  41  S.  E.  911. 

Wisconsin. —  Hibbard  v.  Western  Union 
Tel.  Co.,  33  Wis.  558,  14  Am.  Rep.  775. 

United  States. —  Troy  Laundry  Mach.  Co. 
V.  Dolph,  138  U.  S.  617,  11  S.  Ct.  412,  34 
L.  ed.  1083;  Western  Union  Tel.  Co.  v.  Hall, 
124  U.  S.  444,  8  S.  Ct.  577,  31  L.  ed.  479; 
Baird  v.  Winchester,  72  Fed.  755,  19  C.  C.  A. 
172;  Hemingway  Mfg.  Co.  v.  Council  Bluffs 
Canning  Co.,  02  Fed.  897 ;  Watts  v.  Weston, 
62  Fed.  130,  10  C.  C.  A.  302;  Oh  Chow  v. 
Hiillett,  19  Fed.  Cas.  No.  10.409,  2  Sawy.  259; 
Rosenfield  v.  Express  Co.,  20  Fed.  Cas.  No. 
12,000,  1  Woods  131;  Watts  v.  Phoenix  Mut. 
L.  Ins.  Co.,  29  Fed.  Cas.  No.  17,294,  16 
Blatchf.  22S. 

Canada. —  Ottawa  County  v.  Montreal,  etc, 
R,.  Co.,  14  Can,  S\ipreiiie  Ct.  193  [affirmiHg 
28  L.  C.  Jur.  29,  6  Montreal  Leg.  N.  382, 

I  iVIoiitrcal  Q.  B.  4(i  (df/irini iiq  20  b.  0.  Jur. 
148.  5  Montreal  Leg.  N.  132)];  McQuarrie 
V.  Fargo,  21  U.  C.  C.  P.  478. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  8. 

Breach  of  condition  of  bond. —  In  an  action 
against  an  adniinisirator  for  a  breach  of  tho 
coTidifion  of  his  bond  in  failing  to  make  a 
net  llr'inciit  of  his  accounts  annually,  if  no 
Hpccilic  (liimagc  is  hIiowti  iioiiiiiial  da.mages 
only  Clin  be  recovered.  Scarborough  r.  State, 
21  A)  k.  20.  See  also  Schooloy  v.  Stoops,  4 
hid.  130. 

Special  damages  too  remote. —  On  proof  of 

II  brciicli  fif  con) met.  j)biintifrH  arc  entitled 
to  recover  iioiiiiniil  (InniageH  nt  least,  al- 
llioiigli  till'  H|M(ial  (laniages  claimed  arc  too 
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remote  and  speculative  to  be  considered. 
Treadwell  i:  Tillis,  108  Ala.  262,  18  So.  880. 

24.  Excelsior  Needle  Co.  v.  Smith,  61  Conn. 
56,  23  Atl.  693.    And  see  supra,  VI,  B. 

Damages  under  injurious  agreement. — 
Where  defendant  agreed  to  employ  plaintiff  as 
an  actress,  her  compensation  to  be  one-half  the 
profits,  and  on  the  enterprise  proving  a  fail- 
ure broke  the  agreement,  plaintiff  is  entitled 
to  recover  nominal  damages,  although  the 
performance  of  the  agreement  by  defendant 
would  have  been  a  positive  injury  to  her. 
Ellsler  V.  Brooks,  54  N.  Y.  Super.  Ct.  73. 

25.  Adams  Express  Co.  v.  Egbert,  36  Pa. 
St.  360,  78  Am.  Dec.  382.  And  see  infra, 
XI,  D. 

Depreciation  in  value  of  land. —  Where  a 

vendor  breaks  a  contract  for  the  conveyance 
of  land  because  it  has  depreciated  in  value 
since  the  making  of  the  contract,  more  than 
nominal  damages  may  be  recovered  by  the 
purchaser.    Morgan  v.  Stearns,  40  Cal.  434. 

In  an  action  on  an  instrument  under  seal 
a  court  of  law  will  only  give  nominal  dam- 
ages where  the  presumption  of  valuable  con- 
sideration is  negatived  by  something  appear- 
ing on  the  face  of  the  paper.  Cox  v.  Hill, 
6  Md.  274. 

26.  Alabama. —  Miller  v.  Jones,  26  Ala. 
247 ;  Oden  v.  Stubblefield,  2  Ala.  684. 

Colorado. —  Hammond  v.  Solliday,  8  Colo. 
610,  9  Pac.  781. 

Connecticut. —  Rose  v.  Gallup,  33  Conn. 
338. 

Indiana. —  Robinson  v.  Shatzley,  75  Incl. 
461. 

Maine. —  Jones  v.  Cobb,  84  Me.  1.33,  24 
Atl.  798. 

Massachusetts. —  Whitman  v.  Merrill,  125 
Mass.  127. 

Michigan. —  Grinnell  v.  Bebb,  120  Mich. 
157,  85  N.  W.  467;  Chicago,  etc.,  R.  Co.  v. 
Reid,  74  Mich.  306,  41  N.  W.  1083;  Mcnrs 
V.  Cornwall,  73  Mich.  78.  40  N.  VV.  931; 
Brady  v.  Whitney,  24  Mich.  154;  Plienix 
V.  Clark,  2  Mich.  327. 

Missouri. —  Niemetz  v.  St.  Louis  Agricul- 
tural, etc..  Assoc.,  5  Mo.  App.  59. 

Ncto  York. —  Whitniark  r.  Lorton,  15  Daly 
548,  8  N.  Y.  Suppl.  480. 

Tennessee. —  Lay  p.  Bayless,  4  Coldw.  246. 

Vennunl. —  iiutlinul,  etc.,  R.  Co.  r.  IMid- 
dlehurv  liank,  32  \i.  039 ;  Pratt  r.  Battels, 
28  Vt."  085. 

England. —  Iliort  r.  London,  etc.,  R.  Co., 
4  Ex'.  D.  188,  48  L.  J.  Exch.  545,  40  L.  T. 
Rep.  N.  S.  074,  27  Wklv.  Rcj).  778. 

Sec  15  Cent.  Dig.  tit.  "DamagcM,"  S  11. 
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the  nile  even  in  cases  where  such  property  is  returned  by  the  wrong-doer  to  the 
owner  thereof.^'' 

G.  In  Actions  Involving*  Real  Property — 1,  In  General.  The  right  to 
nominal  damages  in  case  of  injury  to  real  property  is  especially  applicable.^  In 
such  cases,  while  no  actual  damages  may  result,  the  question  of  the  title  may  be 
involved  and  the  decision  of  such  question  rests  upon  the  recovery  or  non- 
recovery  of  damages  for  the  injury  complained  of.^^  It  is  the  invasion  of  the 
right  which  gives  the  action,  and  the  law  in  the  absence  of  any  special  injury 
gives  nominal  damages  on  the  ground  that  the  undisturbed  enjoyment  or  con- 
tinuation of  such  acts  without  the  consent  of  the  owner  would  ripen  into  evidence 
of  title."^ 


Stock  certificates. —  If  the  transfer  of  a 
certiliciite  ol  stocK  is  void,  so  as  to  render 
the  holder  liable  in  trover  for  the  sale  of  the 
stock,  it  is  the  shares  of  stock  that  he  is  to 
be  considered  as  having  converted,  and  not 
merely  the  paper  certificate,  so  as  to  render 
him  liable  only  for  nominal  damages.  Mor- 
ton V.  Preston,  18  Mich.  60,  100  Am.  Dee. 
146.  But  the  conversion  of  an  unindorsed 
certificate  of  stock,  not  being  a  conversion  of 
the  stock  itself,  justifies  only  nominal  dam- 
ages. Daggett  f.  Davis,  53  Mich.  35,  18 
N.  W.  548,  51  Am.  Rep.  91. 

27.  Arkansas. —  Warner  v.  Capps,  37  Ark. 
32. 

California. —  Conroy  v.  Flint,  L  Cal.  327. 

Illinois. —  Perkins  v.  Freeman,  26  111.  477. 

Indiana. —  Cardwill  v.  Gilmore,  86  Ind. 
428;  Stevens  v.  McClure,  56  Ind.  384. 

Maine. —  Robinson  v.  Barrows,  48  Me.  ISfi. 

Minnesota. —  Oleson  v.  Newell,  12  Minn. 
186. 

Wisconsin. —  Cernahan  v.  Chrisler,  107 
Wis.  645,  83  N.  W.  778;  Farr  v.  Phillips 
State  Bank,  87  Wis.  223,  58  N.  W.  377,  41 
Am.  St.  Rep.  40;  Churchill  v.  Welsh,  47 
Wis.  39,  1  N.  W.  398;  Thomas  v.  Wiesman, 
44  Wis.  339. 

England. —  Compare  Thame  v.  Boast,  12 
Q.  B.  808,  12  Jur.  1024,  17  L.  J.  Q.  B.  339, 
04  E.  C.  L.  808  [following  Beaumont  v.  Great- 
head,  2  C.  B.  49^,  3  D.  &  L.  631,  15  L.  J. 
C.  P.  130,  52  E.  C.  L.  494]. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  12. 

28.  Arkansas. —  St.  Louis,  etc.,  R.  Co. 
Graham,  55  Ark.  294,  18  S.  W.  50 ;  Brock  v. 
Smith,  14  Ark.  431. 

California. —  Empire  Gold  Min.  Co.  v. 
Bonanza  Gold  Min.  Co.,  67  Cal.  400,  7  Pae. 
810. 

Georgia. —  Swift  v.  Brovles,  115  Ga.  885, 
42  S.  E.  277,  58  L.  R.  A.  3''90. 

Illinois. —  Johnson  r.  Stinger,  39  111.  App. 
180;  Merrill  v.  Dibble,  12  111.  App.  85. 

Kansas. —  Hefley  v.  iSaker,  19  Kan.  9. 

Massachusetts. —  Hooton  v.  Barnard,  137 
Mass.  36;  Brown  v.  Perkins,  1  Allen  89. 

Mississippi. —  Keirn  v.  Warfield,  60  Miss. 
799. 

New  Jersey. —  Bruch  v.  Carter,  32  N.  J.  L. 
554. 

New  York. —  O'Horo  v.  Kelsey,  60  N.  Y. 
App.  Div.  604,  70  N.  Y.  Suppl.  i4;  Pierce  v. 
Hosmer,  66  Barb.  345. 

North  Carolina. —  White  v.  Griffin,  49  N.  C. 
139. 


Ohio. —  Besuden  v.  Hamilton  County,  7 
Ohio  Cir.  Ct.  237. 

Pennsylvania.  —  Pastorius  t".  Fisher,  1 
Rawle  27. 

South  Carolina. —  Bradley  w.  Flewitt,  6 
Rich.  69;  Nofvell  v.  Thompson,  2  Hill  470; 
Caruth  v.  Allen,  2  McCord  226. 

Vermont. —  PuUam  v.  Stearns,  30  Vt. 
443. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  7 
seq. 

29.  Stein  v.  Burden,  24  Ala.  130,  60  Am. 
Dec.  453:  Chapman  v.  Thames  Mfg.  Co.,  13 
Conn.  269,  33  Am.  Dec.  401;  Whipple  v. 
Cumberland  Mfg.  Co.,  29  Fed.  Cas.  No. 
17,516,  2  Story  661.  In  Hathorne  v.  Stinson, 
12  Me.  183,  28  Am.  Dec.  167  [quoted  in 
Seidensparger  v.  Spear,  17  Me.  123,  128,  35 
Am.  Dec.  234],  the  court  said:  "Generally 
when  one  encroaches  upon  tlie  inheritance  of 
another,  the  law  gives  a  right  of  action,  and 
even  if  no  actual  damages  are  found,  the 
action  will  be  sustained,  and  nominal  dam- 
ages recovered,  because,  unless  that  could  be 
done,  the  encroachments  acquiesced  in  might 
ripen  into  legal  right,  and  the  trespasser,  by 
a  continuance  of  his  encroachments,  acquire 
a  perfect  title.  But  in  the  case  of  flowing, 
the  owner  of  the  land  flowed  can  maintain  no 
process,  unless  he  has  sustained  damages  in 
his  lands  by  their  being  flowed.  The  common 
law  remedy  is  taken  away  and  the  only  rem- 
edy for  redress  is  by  this  process  of  com- 
plaint. The  owner's  hands  are  tied.  The 
flowing  may  continue  without  license,  till 
damage  is  sufi'ered." 

30.  Ulbricht  v.  Eufaula  Water  Co.,  86  Ala. 
587,  6  So.  78,  11  Am.  St.  Rep.  72,  4  L.  R.  A. 
572;  Stein  v.  Burden,  24  Ala.  130,  60  Am. 
Dec.  453 ;  Plumleigh  v.  Dawson,  6  111.  544, 
41  Am.  Dec.  199;  Lund  v.  New  Bedford,  121 
Mass.  286 ;  Newhall  v.  Ireson,  8  Gush.  (Mass.) 
595,  54  Am.  Dec.  790;  Whipple  v.  Cumber- 
land Mfg.  Co.,  29  Fed.  Cas.  No.  17,516,  2 
Story  661;  Webb  v.  Portland  Mfg.  Co.,  29 
Fed.  Cas.  No.  17,322,  3  Sumn.  189. 

Diversion  of  water. —  Wliere  the  plaintiff  is 
entitled  to  the  use  of  a  spring  of  water  on 
the  land  of  the  defendant,  although  until  he 
has  appropriated  the  water  himself  he  may 
not  maintain  an  action  for  transitory  acts 
of  the  defendant  in  using  the  water,  he  is 
entitled  to  recover  nominal  damages  for  the 
acts  of  the  latter  in  laying  an  aqueduct  and 
diverting  the  water,  which  acts  amount  to 
an  open  denial  of  the  plaintiff's  right,  and 
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2.  Trespass  to  Land.  In  the  case  of  trespass  to  land  nominal  damages  may  be 
recovered,  even  though  no  actual  damage  is  shown  in  evidence,"'  and  the  })arty 
complaining  may  have  benefited  by  the  alleged  trespass."'' 

3.  Overflow  of  Land  —  Riparian  Owners.  In  considering  the  question  of 
injnry  caused  by  the  overflow  of  lands  or  injury  to  riparian  rights,  tlie  question 
of  damages  is  frequently  very  hard  to  determine  in  the  absence  of  any  special 
damages  proved,  but  in  all  such  cases  the  complainant  is  at  least  entitled  to  nomi- 
nal damages,^  even  though  tlie  land  may  have  benefited  by  the  overflow.^ 

H.  Reversal  Fop  Failure  to  Assess  —  l.  In  General.    As  a  general  rule  a 


would  extinguish  it  in  twenty  years,  to  the 
extent  of  the  water  withdrawn.  Peclc  v. 
Clark,  142  Mass.  436,  8  N.  E.  335. 

Flowage  of  land. —  Nominal  damages  may 
be  recovered  by  plaintiff  in  an  action  for 
flowing  land,  where  there  is  an  infringement 
of  his  right,  although  no  actual  damages  are 
sustained,  especially  where  the  continuance 
of  the  flowage  might  result  in  an  easement  on 
his  land.  Amoskeag  Mfg.  Co.  v.  Goodale,  46 
N.  H.  53;  Tillotson  v.  Smith,  32  N.  H.  90, 
64  Am.  Dec.  355 ;  Bassett  r.  Salisbury  Mfg. 
Co.,  28  N.  H.  438. 

31.  Connecticut. —  Merriam  v.  Meriden,  43 
Conn.  173. 

Illinois. —  Kurrus  v.  Seibert,  11  111.  App. 
319. 

Massachusetts. —  Spear  v.  Hubbard,  4  Pick. 
143. 

Mississippi. —  Clark  v.  Hai't,  (1887)  3  So. 
33. 

Missouri. —  Flynt  r.  Chicago,  etc.,  E,.  Co., 
38  Mo.  App.  94;  Ross  New  Home  Sewing 
Mach.  Co.,  24  Mo.  App.  353. 

New  York. — Butts  v.  Edwards,  2  Den.  164; 
Dixon  V.  Clow,  24  Wend.  188;  Rich  v.  Rich, 
16  Wend.  663. 

North  Carolina. —  Harris  v.  Sneeden,  104 
N.  C.  369,  10  S.  E.  477. 

Texas.— Carter  v.  Wallace,  2  Tex.  206. 

Vermont. —  Kidder  v.  Kennedy,  43  Vt.  717. 

M^isconsin. —  Benson  v.  Waukesha,  74  Wis. 
31.  41  N.  W.  1017. 

England. —  Taylor  v.  Henniker,  12  A.  &  E. 
488,  9  L.  J.  Q.  B.  383,  4  P.  &  D.  243,  40 
E.  C.  L.  245  [overruling  Avenell  v.  Croker, 
M.  &  M.  172,  22  E.  C.  L.  499;  Wilkinson  v. 
Terry,  1  M.  &  Rob.  377]. 

Cunudd. —  Warren  v.  Deslippes,  33  U.  C. 
Q.  n.  .-)!».  S.K!  also  Cofioy  v.  Hcane,  25  Ont. 
22  [aljirmr.d  in  22  Ont.  App.  269]  ;  Taylor  i;. 
Massey,  20  Out.  429. 

Sec  1.'-)  Cent.  Dig.  tit.  "Damages,"  §  23. 

No  damages  will  be  given  for  a  trespass  to 
j)crHonai  jirojx'rty  vvh<'n  no  unlawful  intent  or 
distui  biince  of  a  right  or  ])()WHcs.sion  is  shown, 
and  wlici)  ilio  ])ro|)orty  sustains  no  injury. 
Paul  )-.  SluHon,  22  Vt.  231,  r,4  Am.  Dec.  75. 

Not  restricted  to  nominal  damages. —  In 
Kctclmni  (John,  2  Misc.  (N.  Y.)  427,  22 
N.  V.  Sii[)pl.  181,  (l(!foii<laiit  oinployod  a  con- 
tractor to  Hliorc  u|)  pliiiiitiU'.s  wall,  to  ])rc- 
Vfnt  it  from  falling  into  an  excavation  wliicli 
(Icfciiilant  was  making  on  an  abiitling  lot. 
TIk'  coni TMcfor's  ('in|)lf)y<'('.s,  witlinnl.  pcrmis- 
hIom  from  |)liiintill',  cntcrcMl  ])laintill''H  prcm- 
JRCH,  iitiil  put  lii'iiniH  tlirongli  llic  wall,  wlicrcby 
jiliiini  ill  'M  piopr'rty  waH  injured.    It  wan  held 
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that  plaintiff  would  not  be  restricted  to  nomi- 
nal damages  because  defendant  was  not  ob- 
liged to  shore  up  the  wall,  and  his  doing  so 
saved  plaintiff  from  greater  damages. 

32.  Jewett  v.  Whitney,  43  Me.  242.  See 
also  Jones  v.  Hannovan,  55  Mo.  462;  Murphy 
V.  Fond  du  Lac,  23  Wis.  365,  99  Am.  Dec. 
181. 

33.  Alabama. —  Ulbricht  v.  Eufaula  Water 
Co.,  86  Ala.  587,  6  So.  78,  11  Am.  St.  Rep. 
72,  4  L.  R.  A.  572;  Eagle,  etc.,  Mfg.  Co.  v. 
Gibson,  62  Ala.  369;  Stein  v.  Burden,  24 
Ala.  130,  60  Am.  Dec.  453. 

California. —  Creighton  v.  Evans,  53  Cal. 
55. 

Connecticut. — Parker  v.  Griswold,  17  Conn. 
288,  42  Am.  Dec.  739;  Chapman  v.  Thames 
Mfg.  Co.,  13  Conn.  269,  33  Am.  Dec.  401. 

Illinois. —  Plumleigh  v.  Dawson,  6  111.  544, 
41  Am.  Dec.  199. 

Indiana. —  Cory  v.  Silcox,  6  Ind.  39. 

Iowa. —  McCormick  v.  Winters,  94  Iowa  82, 
62  N.  W.  655. 

Maine. —  Munroe  v.  Gates,  48  Me.  463; 
Munroe  v.  Stickney,  48  Me.  462;  Seidens- 
parger  v.  Spear,  17  Me.  123,  35  Am.  Dec. 
234;  Butman  v.  Hussey,  12  Me.  407. 

Massachusetts. —  Lund  'V.  New  Bedford, 
121  Mass.  286;  Newhall  v.  Ireson,  8  Cush. 
595,  54  Am.  Dec.  790. 

Minnesota. —  Dorman  v.  Ames,  12  ]\Iinn. 
451. 

Missouri. —  Jones  v.  Hannovan,  55  Mo.  462. 
New  Hampshire. —  Blodgett  v.   Stone,  00 
N.  H.  167. 

New  York. —  New  York  Rubber  Co.  v. 
Rothery,  132  N.  Y.  293,  30  N.  E.  841,  28 
Am.  St.  Rep.  575. 

North  Carolina. —  Little  v.  Stanback,  03 
N.  C.  285. 

0/uo.— Tootle  V.  Clifton,  22  Ohio  St.  247, 
10  Am.  Rep.  732. 

Pennsylvania. —  Graver  v.  Shell,  42  Pa.  St. 
58;  Humphrey  v.  Irwin,  (1880)  G  Atl.  479; 
Ripka  V.  Sergeant,  7  Watts  &  S.  9.  42  Am. 
Dec.  214;  Pastorius  r.  Fishor,  1  Rawlo  27. 

Terns. —  Champion  v.  Vincent,  20  Tex. 
811. 

Vermont. —  Fullam  v.  Stearns,  30  Vt.  443 ; 
Chatfiold  V.  Wilson,  27  Vt.  670. 

United  i^iales. — i  Wlii|i]ilc  /■.  Cumberland 
Mfg.  Co.,  29  Fed.  Cas.  No.  17.516,  2  Story 
661. 

(Canada. —  DuniVuf.;'  r.  Girouard,  9  Rev. 
l/'g.  177;  Milclicll  r.  Barry,  26  U.  C.  Q.  15. 
41(i. 

See  15  Cenl.  Dig.  lit.  "  Dnmnn'os,"       13,  24. 

34.  Jones  v.  Hannovan,  55  Mo.  402. 
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judgment  will  not  be  reversed  or  a  new  trial  granted  to  enable  a  party  to 
recover  nominal  damages  only.^^  Especially  is  this  the  case  where  no  permanent 
legal  right  is  involved.^''  Where,  however,  a  permanent  right  is  at  issue  and  a 
judgment  entered  thereon  would  be  conclusive  and  binding  upon  the  rights  of 
the  parties,  the  appellate  court  will  reverse  or  set  aside  an  erroneous  judgment, 
although  no  actual  damages  are  proved.^^  A  reversal  or  new  trial  will  sometimes 
also  be  allowed  where  only  nominal  damages  have  been  allowed  in  cases  of 
tort.3» 

2.  Effect  of  Carrying  Costs.  In  some  states  an  award  of  nominal  damages 
has  the  effect  of  carrying  the  costs  of  the  action,  and  in  such  cases  where  a  judg- 
ment is  erroneously  awarded  it  should  be  reversed ;  ""^  and  the  court  may  add 
nominal  damages  to  the  verdict  of  the  jury  when  such  course  is  necessary  to  pro- 
tect the  lights  of  the  plaintiff  in  this  regard/^  On  the  other  hand  where  the 
recovery  of  nominal  damages  does  not  have  the  effect  of  carrying  the  costs  of 
the  action,  an  omission  to  assess  the  same  will  not  be  ground  for  reversing 


35.  See  Appeal  and  Error,  3  Cyc.  446. 

36.  See  Appeal  and  Error,  3  Cyc.  446. 

Nonsuit.—  For  the  bare  breach  of  a  con- 
tract, unaccompanied  by  proof  by  which 
actual  damage  may  be  inferred  or  measured, 
a  recovery  for  nominal  damages  may  be  had. 
Hence  in  such  case  it  is  error  to  nonsuit  the 
plaintiff.  New  Jersey  School,  etc..  Furniture 
Co.  V.  Board  of  Education,  58  N.  J.  L.  646, 
35  Atl.  397. 

Suit  dismissed  on  appeal. — Where  one  him- 
self creates  a  state  of  things  entitling  him 
to  but  nominal  damages,  and  these  are  not 
in  amount  within  the  lower  court's  jurisdic- 
tion, his  suit  on  an  appeal  by  the  other  party 
to  the  supi-eme  court  will  be  dismissed.  Pat- 
terson t.  Spaulding,  5  La.  Ann.  171. 

37.  A  judgment  will  not  be  set  aside  for 
failure  to  assess  merely  nominal  damages, 
where  no  question  of  permanent  legal  right 
is  involved.  Lewis  v.  Flint,  etc.,  R.  Co.,  56 
Mich.  638,  23  N.  W.  469;  Knowles  v.  Steele, 
59  Minn.  452,  61  N.  W.  557;  Roberts  v. 
Minneapolis  Threshing  Mach.  Co.,  8  S.  D. 
579,  67  N.  W.  607,  59  Am.  St.  Rep.  777. 

38.  Connecticut. —  Ely  v.  Parsons,  55  Conn. 
83,  10  Atl.  499. 

Illinois. —  Merrill  v.  Dibble,  12  111.  App. 
85. 

Missouri. — ■  See  Bungenstock  v.  Nishna- 
botna  Drainage  Dist.,  163  Mo.  198,  64  S.  W. 
149. 

i\ew  York. —  Skinner  v.  Allison,  54  N.  Y. 
App.  Div.  47,  66  N.  Y.  Suppl.  288. 

South  Dakota. —  Olson  v.  Huntimer,  8  S.  D. 
220,  66  N.  W.  313. 

Canada. —  Beatty  r.  Oille,  12  Can.  Supreme 
Ct.  706. 

39.  Moore  v.  New  York  El.  R.  Co.,  4  Misc. 

(N.  Y.)  132,  23  N.  Y.  Suppl.  803,  30  Abb. 
K  Cas.  (N.  Y.)  306.  The  rule  that  in  an  ac- 
tion of  tort  a  new  trial  will  be  granted  for 
improperly  disallowing  nominal  damages 
does  not  prevail  in  all  its  strictness  in  cases 
of  contract ;  and  in  such  a  case  a  reviewing 
court  will  not  constrain  the  court  below  to 
grant  a  new  trial,  in  order  that  mere  nominal 
damages  may  be  recovered.  Eiswald  v.  South- 
ern Express  Co.,  60  Ga.  496. 
Action  of  trespass. —  Judgment  rendered  on 


a  verdict  of  a  jury  for  defendant  in  an  ac- 
tion of  trespass  will  be  reversed  on  appeal, 
although  it  appears  that  the  plaintiff  would 
be  entitled  to  nominal  damages  only.  Searles 
■V.  Cronk,  38  How.  Pr.  (N.  Y.)  320. 

Overflow  of  land. —  Wliere  plaintiffs  were 
largely  and  seriously  damaged  by  water  Hom- 
ing on  their  land,  a  large  part  of  which  was 
caused  to  flow  there  by  defendants,  although 
a  larger  part  came  from  other  sources,  a  find- 
ing that  plaintiffs'  damage  from  the  acts  of 
defendants  was  but  one  dollar  cannot  be  sus- 
tained. Learned  v.  Castle,  78  Cal.  454,  18 
Pac.  872. .21  Pac.  11. 

40.  Potter  v.  Mellen,  36  Minn.  122,  30 
N.  W.  438;  Sayles  c:  Bemis,  57  Wis.  315,  15 
N.  W.  432;  Enos  v.  Cole,  53  Wis.  235,  10 
N.  W.  377  ;  Eaton  r.  Lyman,  30  Wis.  41. 

Damages  covering  costs. —  In  Hickey  r. 
Baird,  9  Mich.  32,  the  plaintiff  agreed  to  fin  1 
property  on  which  defendant  could  satisfy 
a  judgment  for  one-third  the  amount  col- 
lected thereon.  He  pointed  out  property 
which  was  levied  on.  Subsequently  defendant 
discharged  the  judgment  on  receiving  a  con- 
veyance of  lands  which  were  of  no  value. 
Plaintiff  sued  to  recover  one-third  the  amount 
of  the  judgment.  There  was  no  proof  of  the 
value  of  the  property  levied  on,  and  judgment 
was  given  for  defendant,  from  which  plaintiff 
brought  error,  claiming  to  have  been  entitled 
to  at  least  nominal  damages.  Under  such 
circumstances  it  was  held  that  as  nominal 
damages  are  only  given  for  the  purpose  of 
carrying  costs,  and  under  Mich.  Comp.  Laws, 
c.  174,  such  damages  do  not  entitle  plaintiff 
to  costs,  nothing  could  be  awarded. 

Recovery  on  two  causes  of  action. —  WHiere 
a  substantial  recovery  of  damages  is  had  on 
one  cause  of  action,  and  a  nominal  recovery 
on  another  cause  of  action  in  the  same  case, 
the  judgment  will  not  be  reversed  for  error 
in  the  latter  recovery,  the  question  of  costs 
not  being  dependent  thereon.  Middleton  v. 
Jerdee,  73  Wis.  39,  40  N.  W.  629. 

41.  Legelke  v.  Finan,  48  Hun  (N.  Y.)  310, 
1  N.  Y.  Suppl.  381;  Von  Schoening  v.  Bu- 
chanan, 14  Abb.  Pr.  (N.  Y.)  185;  Reg.  v. 
Fall,  1  Q.  B.  636,  2  G.  &  D.  803,  13  L.  J. 
Q.  B.  187,  41  E.  C.  L.  706. 
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tlie  jndgrneiit,^^  unless  a  judgment  for  nominal  damages  would  not  affect  sucli 
costs.^=^ 

VII.  COMPENSATORY  DAMAGES. 

A.  In  General.  It  is  always  the  object  of  the  law  in  the  absence  of  any  evi- 
dence of  fraud,  malice,  or  oppression,  to  award  compensatory  damages  or  such 
damages,  as  the  word  employed  to  characterize  them  indicates,  as  make  good 
or  replace  the  loss  caused  by  the  wrong  or  injury.***  They  proceed  from  a 
sense  of  natural  justice  and  are  designed  to  repair  tliat  of  wliich  one  has  been 
deprived  by  the  wi'oiig  of  another.''''  They  are  such  as  indemnify  the  plaintiff, 
including  injury  to  property,  loss  of  time,  necessary  expenses,  counsel  fees,  and 
other  actual  losses.'"'    To  this  species  of  damages  the  legislature  or  the  courts 


42.  Kenyon  v.  Western  Union  Tel.  Co.,  100 
Cal.  454,  35  Pac.  75;  Hays  v.  VVheatley,  7 
Ky.  L.  Rep.  660 ;  Wyatt  v.  Herring,  90  Aiich. 
581,  51  N.  W.  684;  Hears  v.  Cornwall,  73 
Mich.  78,  40  N.  W.  931;  Haven  v.  Beidler 
Mfg.  Co.,  40  Mich.  286 ;  Chambers  v.  Frazier, 
29  Ohio  St.  362;  Hill  v.  Butler,  6  Ohio  St. 
207. 

No  costs  involved. —  In  an  action  for  dam- 
ages for  removing  cattle  from  an  inclosed 
tract  of  pasturage  belonging  in  alternate  sec- 
tions to  the  government  and  defendant,  when 
it  appears  that  no  injury  was  done  in  the  re- 
moval, and  that  the  land  to  which  they  were 
removed  was  superior  to  that  inclosed,  and 
plaintiff  would  not  in  any  event  be  entitled 
to  more  than  nominal  damages,  if  any,  a 
judgment  for  defendant  with  costs  to  neither 
party  will  not  be  reversed.  Hecht  r.  Harri- 
son, 5  Wyo.  279,  40  Pac.  300. 

43.  Hibbard  v.  Western  Union  Tel.  Co.,  33 
Wis.  558,  14  Am.  Rep.  775  [foUoicing  Eaton 
V.  Lyman,  30  Wis.  41;  Laubenheimer  /'. 
Mann,  19  Wis.  519]  ;  Jones  v.  King,  33  Wis. 
422.  Where,  in  a  suit  for  a  technical  tres- 
pass, only  nominal  damages  could  be  recov- 
ered, and  plaintiff  would  have  been  compelled 
to  pay  defendant's  costs,  under  Wis.  Rev.  St. 
§§  2918,  2920,  a  judgment  of  nonsuit  will  not 
be  reversed.  Benson  Waukesha,  74  Wis. 
31,  41  N.  W.  1017. 

44.  Alahuvui. —  Jemison  v.  Governor,  47 
Ala.  390. 

Connecticut. — Murray  v.  Jennings,  42  Conn. 
9,  19  Am.  Rep.  527. 

7''/(;r/J<(.— Smith  v.  Bagwell,  19  Fla.  117, 
121,  45  Am.  Rep.  12. 

Indiana. —  Jones  v.  Van  Patten,  3  Ind.  107. 

Michigan. —  Allison  v.  Chandler,  11  Mich. 
542. 

New  York. —  Rcid  v.  Terwilliger,  110  N.  Y. 
530-,  22  N.  10.  1091;  Baker  i\  Drake,  53  N.  Y. 
211,  13  Am.  Rc)).  507.  See  also  Quinn  v. 
Van  I>elt,  56  N.  Y.  417. 

Unilcd  Hlalci. —  Milwaukee,  etc.,  11.  Co.  v. 
Arms,  91  1 1.  S.  4H9.  23  L.  ed.  374. 

See  15  Cciil..  Dig.  tit.  "Damages,"  §  34 
cl  Kr(i. 

Compensation  under  penalty. —  In  Jemison 
V.  (iovi'iiicii-,  17  Aiii.  MKi,  the  coui't  said: 

"  It  miiy,  tiic?'('ff)''(',  lie  hiid  ih)\vn  as  ii  sellh'il 
rnle,  ihnL  no  oilier  snin  ciiii  be  recovered  un- 
der II  |i('tiiil'y  lliiii  llnil  wliicli  sliiil!  com- 
penmili'  IIm'  |.liiiiil  ill'  tor  his  acluiil  loss." 
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Fraud  without  damage  gives  no  cause  of 
action;  and  the  probabuity  that  a  vendee  of 
lands  will  not  be  able  to  procure  a  title  when 
the  time  arrives  at  which  he  will  be  entitled 
to  receive  it  is  not  the  subject  of  present 
compensation  in  damages.  Wiley  v.  Howard, 
15  Ind.  109. 

The  word  "  damages  "  may  mean,  in  an  ac- 
tion of  tort,  much  more  than  value,  even 
when  the  value  of  property  constitutes  the 
principal  element  of  damages.  Richardson  i. 
Northrup,  66  Barb.  (N.  Y.)  85. 

45.  Reid  v.  Terwilliger,  116  N.  Y.  530,  22 
N.  E.  1091.  In  Henderson  v.  Kentucky  Cent. 
R.  Co.,  5  S.  W.  875,  9  Ky.  L.  Rep.  625,  it 
was  held  that  the  word  reparation "  was 
evidently  used  in  the  two  sections  of  the 
statute  in  question  as  the  equivalent  of  com- 
pensatory damages  which  are  ''  those  allowed 
as  a  recompense  for  the  injury  actually  re- 
ceived." 

46.  Bowas  v.  Pioneer  Tow  Line,  2  Fed.  Cas. 
jSTo.  1,713,  2  Sa^^y.  21.  And  see  infra,  Vlll 
et  seq. 

Breach  of  contract. —  The  rule  is  well  laid 
down  in  Griffin  c.  Colver,  10  N.  Y.  489,  494, 
69  Am.  Dec.  718  [quoted  in  Borries  v.  Hutch- 
inson, 18  C.  B.  N.  S.  445,  11  Jur.  N.  S. 
267,  34  L.  J.  C.  P.  169,  11  L.  T.  Rep.  N.  S. 
771,  13  Wkly.  Rep.  386,  114  E.  C.  L.  445], 
as  follows :  "  It  is  an  error  to  suppose  that 
'  the  law  does  not  aim  at  com])lete  compensa- 
tion for  the  injury  sustained,'  but  '  seeks 
rather  to  divide  than  satisfy  the  loss  '  (Sedg. 
on  Dam.  ch.  3).  The  broail,  general  rule  in 
such  cases  is,  that  the  pnriy  injured  is  en- 
titled to  recover  all  liis  (himages,  inehuling 
gains  prevented  as  well  as  losses  sustained. 

Personal  injuries. —  In  Bowas  v.  Pioneer 
Tow  Line,  3  Fed.  Cas.  No.  1,713,  2  Sawy. 
21,  the  court  said:  "The  damages  he  sues 
for  wen'  lli(>  untural  and  inevitable  elTects  of 
that  iiijiiiy  which  would  have  followed  with- 
out I  he  iii(er\eiil  ion  of  any  other  cause  to 
enhance  or  modify  them.  They  necessarily 
include  a  com])ensation  for  pain  ajul  sulTer- 
iiig,  for  loss  of  time,  for  medical  attendance 
and  support  during  t  he  time  that  lie  has  been 
disabled,  and  for  such  ))ermanent  injury  oi 
colli  iniicd  disability  as  he  lias  snstiiined." 

Speculation  in  damages. —  La.  Code,  art. 
1928.  |)ro\  iding  lliiit  wlicre  IIk'  object  of  t  lie 
colli  met  is  luiything  linl  the  i)ayuieut  of 
iiuniey,  the  damages  due  the  creditor  for  its 
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have  from  time  to  time  in  certain  classes  of  wrongs  added  another  kind  of  dam- 
age when  the  wrong  complained  of  was  prompted  or  ciiaracterized  by  motives  of 
nmlice,  cruelty,  oppression,  wantoimess,  or  recklessness.'*'  While  it  is  the  theory 
of  the  law  that  compensatory  damages  are  given  to  indemnify  a  party  for  all  loss 
or  injury  suffered,  it  does  not  follow  in  all  cases  tliat  "the  remedy  is  commensu- 
rate with  the  injury."*^ 

B.  Direct  Consequences — ^l.  In  General.  It  may  be  stated  as  a  general 
rule  that  a  party  is  entitled  to  damages  for  all  actual  pecuniary  loss  or  personal 
injury  which  may  directly  result  from  the  wrongful  act  or  omission  of  another 
and  which  are  the  natural  result  of  the  act  or  omission  complained  of.*''    In  such 


breach  are  the  amount  of  the  loss  he  has  sus- 
tained, and  the  profit  of  which  he  has  been 
deprived,  undertakes  merely  to  secure  a  full 
ii'demnity  to  the  aggrieved  party,  and  does 
not  authorize  a  speculation  upon  the  default 
of  the  oxner  contracting  party.  Reading  r. 
Donovan,  6  La.  Ann.  491. 

47.  Reid  r.  Terwilliger,  110  N.  Y.  530,  22 
N.  E.  1091.  See  infra,  IX.  In  Cole  v. 
Tucker,  6  Tex.  266,  268  Vquoted  in  Smith  v. 
Bagwell,  19  Fla.  117,  125,  45  Am.  Rep.  12], 
the  court  said :  "  Compensatory  damages  are 
given  when  the  injury  is  not  tainted  with 
fraud,  malice,  or  willful  wrong;  but  where 
either  of  these  elements  intervene  another  in- 
gredient is  added  to  the  ordinary  constituents 
of  injury,  viz,  the  sense  of  wrong  and  insult, 
and  damages  are  given  as  well  for  compensa- 
tion to  the  sufferer  as  for  the  punishment  of 
the  offender." 

Mere  accident. —  Where  the  act  causing  the 
injury  is  not  accompanied  by  malice  but  is 
contributable  to  mere  accident,  the  court  will 
omy  condemn  the  defendant  to  damages  actu- 
ally suffered.  Shakel  v.  Drapeau,  33  L.  C. 
Jur.  55. 

48.  To  allow  the  jury  to  assess  damages 
for  all  loss  sustained,  whether  directly  or  in- 
directly connected  with  the  injury  complained 
of,  would  in  effect  allow  them  a  roving 
commission  "  to  apply  their  own  measure  of 
damages  instead  of  that  provided  by  law. 
Camp  t).  Wabash  R.  Co.,  94  Mo.  App.  272,  6S 
S.  W.  96.  In  Sale  v.  Eichberg,  105  Tenn. 
333,  59  S.  W.  1020,  52  L.  R.  A.  894,  it  was 
held  error  to  charge  the  jury  that  a  party 
Avas  entitled  to  '■  full  and  complete  and 
ample  compensation,"  etc. 

Interest  as  compensation. —  The  general 
policy  of  the  law  forbids  that  a  debtor  should 
be  subjected  to  all  the  loss  consequent  on  his 
failure  to  fulfil  a  promise  to  pay  a  debt. 
Such  breaches  are  so  often  the  result  of 
events  which  could  neither  have  been  pre- 
vented or  foreseen  by  the  debtor  that  interest 
is  generally  considered  as  compensation  which 
must  content  thp  creditor.  Short  i\  Skipwith, 
22  Fed.  Cas.  No.  12,809,  1  Brock.  103.  See 
also  Bender  v.  Fromberger,  4  Dall.  (Pa.)  436, 
1  L.  ed.  898. 

49.  Connecticut. — Wetmore  v.  Lyman,  2 
Root  484. 

Illinois. — -Chapman  v.  Kirbj',  49  111.  211; 
Frink  v.  Schroyer,  18  111.  410;  Lake  Erie, 
etc.,  R.  Co.  V.  Purcell,  75  111.  App.  573 ; 
O'Conner  v.  Nolan,  64  111.  App.  357. 


Indiana. —  Louisville,  etc.,  R.  Co.  v.  Wood. 
113  Ind.  544,  14  N.  E.  572;  Binford  V.  John- 
ston, 82  Ind.  426,  42  Am.  Rep.  508. 

Louisiana. —  Reading  v.  Donovan,  0  La. 
Ann.  491. 

Maine. — -Bishop  r.  Williamson,  11  Me.  495. 

Maryland. —  Furstenburg  v.  Fawsett,  61 
Md.  184;  Sloan  v.  Edwards,  61  Md.  89. 

Massachusetts. —  Hill  v.  Winsor,  118  Mass. 
251;  Derry  v.  Flitner,  118  Mass.  131;  Hoad- 
ley  V.  Northern  Transp.  Co.,  115  Mass.  304, 
15  Am.  Rep.  106;  Barnard  v.  Poor,  21  Pick. 
378. 

Michigan. —  Rajnowski  v.  Detroit,  etc.,  R. 
Co.,  74  Mich.  20,  41  N.  W.  847;  Hopkins  v. 
Sanford,  38  Mich.  611;  Allison  v.  Chandler, 
11  Mich.  542. 

Minnesota. —  Paine  v.  Sherwood,  19  Minn. 
315. 

Mississippi. —  Leek  Milling  Co.  v.  Lang- 
ford,  81  Miss.  728,  33  So.  492. 

Missouri. —  Forney  v.  Geldmaeher,  75  Mo. 
113,  42  Am.  Rep.  388;  Flori  v.  St.  Louis,  69 
Mo.  341,  33  Am.  Rep.  504;  Callaway  Min., 
etc.,  Co.  V.  Clark,  32  Mo.  305 ;  Missouri  Edi- 
son Electric  Co.  v.  M.  J.  Steinberg  Hat,  etc., 
Co.,  94  Mo.  App.  543,  08  S.  W.  383;  Hyatt 
V.  Hannibal,  etc.,  R.  Co.,  19  Mo.  App.  287. 

New  J ersey. —  Warwick  v.  Hutchinson,  45 
N.  J.  L.  61 ;  Wiley  v.  West  Jersey  R.  Co.,  44 
N.  J.  L.  247 ;  Hughes  v.  McDonough,  43 
N.  J.  L.  459,  39  Am.  Rep.  603. 

New  York. —  Eten  v.  Luyster,  60-  N.  Y. 
252;  People  v.  Albany,  53  N.  Y.  629  {affirm- 
ing 5  Lans.  524] ;  Baker  V.  Drake,  53  N.  Y 
211,  13  Am.  Rep.  507;  O'Riley  v.  McChesn^y, 
3  Lans.  278 ;  Stapenhorst  v.  American  Mfg. 
Co.,  36  N.  Y.  Super.  Ct.  392,  46  How.  Pr. 
510;  Price  v.  Murray,  10  Bosw.  243;  Flynn 
V.  Hatton,  43  How.  Pr.  333. 

North  Carolina. —  Sharpe  v.  Southern  R. 
Co.,  130  N.  C.  613,  41  S.  E.  799;  Chalk  v. 
Charlotte,  etc.,  R.  Co.,  85  N.  C.  423. 

Ohio. —  Daniels  v.  Ballantine,  23  Ohio  St. 
532,  13  Am.  Rep.  264;  Dayton  v.  Pease,  4 
Ohio  St.  80. 

Pennsylvania. —  Ritter  v.  Sieger,  105  Pa. 
St.  400;  Allegheny  v.  Zimmerman,  95  Pa.  St. 
287,  40  Am.  Rep.  649;  Billmeyer  v.  Wagner, 
91  Pa.  St.  92;  Finch  r  Heermans,  5  Luz.  Leg. 
Reg.  125.  See  also  Eckel  v.  Murphey,  15  Pa. 
St.  488,  53  Am.  Dec.  607. 

South  Carolina. —  Harrison  v.  Berkley,  1 
Strobh.  525,  47  Am.  Dec.  578. 

Tennessee. —  Jackson  v.  Nashville,  etc.,  R. 
Co.,  13  Lea  491,  49  Am.  Rep.  663. 
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case  a  party  is  entitled  to  recover  substantial  damages,  commensnrato  with  the 
loss  or  injury  sustained/*  and  is  not  confined  in  his  recovery  to  nominal  damages 
only.^^ 

2.  Damage  Through  Agency  of  Third  Party.  Damages  to  l^e  lecovered  must 
be  l)oth  the  natural  and  proximate  consequence  of  the  wrong  complained  of  and 
must  not  arise  from  the  wrongful  act  of  a  third  party  I'emotely  induced  thereby.''* 
The  intervention  of  the  independent  act  of  a  third  person  between  the  wrong 
complained  of  and  the  injury  sustained,  which  act  was  the  immediate  cause  of  the 
injury,  is  made  a  test  of  that  remoteness  of  damage  whicli  forbids  its  recovery.'** 


Texas. —  Galveston,  etc.,  R.  Co.  v.  Stovall, 
3  Tex.  App.  Civ.  Cas.  §  2.51;  Galveston,  etc., 
E.  Co.  V.  Marsden,  1  Tex.  App.  Civ.  Cas. 
§  1001. 

Vermont. —  Dennis  v.  Stougliton,  55  Vt. 
371. 

Wisconsin. —  Cockburn  v.  Ashland  Lumber 
Co.,  54  Wis.  619,  12  N.  W.  49;  Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  342,  11  N.  W. 
356,  911,  41  Am.  Rep.  41;  Borehardt  v.  Wau- 
sau  Boom  Co.,  54  Wis.  107,  11  N.  W.  440,  41 
Am.  Rep.  12 ;  Holmes  v.  Fond  du  Lac,  42  Wis. 
282 ;  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis. 
223,  7  Am.  Rep.  69. 

United  States. — Bell  v.  Cunningham,  3  Pet. 
69,  7  L.  ed.  606. 

England. —  Randall  v.  Newson,  2  Q.  B.  D. 
102,  46  L.  J.  Q.  B.  259,  36  L.  T.  Rep.  N.  S. 
164,  25  Wkly.  Rep.  313;  Collins  v.  Middle 
Level  Com'rs,  L.  R.  4  C.  P.  279,  38  L.  J. 
C.  P.  236,  20  L.  T.  Rep.  N.  S.  442,  17  Wkly. 
Rep.  929;  Burrows  v.  March  Gas,  etc.,  Co., 
L.  R.  7  Exch.  96,  41  L.  J.  Exch.  46,  26  L.  T. 
Rep.  N.  S.  318,  20  Wkly.  Rep.  493;  The  City 
of  Lincoln,  15  P.  D.  15,  6  Aspin.  475,  59 
L.  J.  P.  1,  62  L.  T.  Rep.  N.  S.  49,  38  Wkly. 
Rep.  345;  Williams  v.  Raggett,  46  L.  J.  Ch. 
849,  37  L.  T.  Rep.  N.  S.  96,  25  Wkly.  Rep. 
874;  The  Gertor,  70  L.  T.  Rep.  N.  S.  703,  7 
Aspin.  472;  Bell  v.  Great  Northern  R.  Co., 
L.  R.  26  Ir.  428.  And  see  Halestrap  f. 
Gregory,  [1895]  1  Q.  B.  561,  64  L.  J.  Q.  B. 
415,  72  L.  T.  Rep.  N.  S.  292,  15  Reports  306, 
43  Wkly.  Rep.  507. 

Canada. —  Fordyce  v.  Kearns,  15  L.  C.  Jur. 
80,  2  Rev.  Leg.  623;  Grant  v.  Armour,  25 
Ont.  7;  Grinsted  v.  Toronto  R.  Co.,  21  Ont. 
App.  578;  Bell  v.  Court,  2  Montreal  Q.  B. 
80;  Loranger  v.  Dominion  Transport  Co.,  15 
Quebec  Super.  Ct.  195;  Belanger  Dupras, 
14  Quebec  Super.  Ct.  193;  East  Missouri  v. 
Horseman,  16  U.  C.  Q.  B.  550;  McCollum  v. 
Davis,  8  U.  C.  Q.  B.  150. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  34 
ct  .'iCq. 

50.  Chapman  v.  Kirby,  49  111.  211;  Speirs 
V.  Union  Drop  l-'orgo  Co.,  180  Mass.  87,  Gi 
N.  E.  82.-,;  I!;ik<  ]-  /".  Drake,  53  N.  Y.  211,  13 
Am.  .'>07 ;   Tlic  Steanisliip  Mediana  r. 

'i'tic  IJ;<lilHhi|.  Coincl,  |1!)()0|  A.  C.  113,  I) 
Asjiiti.  n,  (iO  L.  .J.  I'.  35,  82  L.  T.  Rep.  N.  S. 
!)5,  AH  Wkly.  Uc)).  398;  Matthews  v.  DlHcoiint 
Corp.,  L.  It.  4  C.  P.  228;  Rolin  v.  Steward, 
14  C.  H.  595,  2  C.  L.  U.  959,  18  Jur.  530.  23 
L.  J,  C.  V.  148,  2  Wkly.  Rej).  407,  17  E.  C.  L. 
505.  See  also  l'liillii)H  i\  South  WcHtcni  U. 
Co.,  4  Q.  H.  D.  '\m. 

Continuance  of  nuisance. —  In  an  action  on 
the  ciiHc  by  rcvcinioncrri  for  a  Horious  injury 
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to  their  reversionary  interest  by  tlie  erection 
of  a  nuisance  in  a  public  highway  the  jury 
are  not  necessarily  restricted  to  a  verdict  for 
nominal  damages  on  the  first  trial,  but  may 
give  damages  commensurate  to  the  injury 
which  tlie  plaintiffs  may  sustain  by  the  pos- 
sible continuance  of  the  nuisance.  Drew  v. 
Baby,  1  U.  C.  Q.  B.  438. 

La.  Rev.  Civ.  Code,  art.  1934,  which  provides 
that  "  where  the  object  of  the  contract  is 
anything  but  the  payment  of  money,  the  dam- 
ages due  to  the  creditor  for  its  breach  are 
the  amount  of  the  loss  he  has  sustained  ami 
the  profit  of  which  he  has  been  deprived," 
merely  undertakes  to  secure  full  indemnity 
to  the  party  aggrieved;  and  under  it,  as  by 
the  rule  of  the  common  law,  to  authorize  a 
recovery  of  substantial  damages  there  must 
not  only  be  proof  of  the  breach  of  the  con- 
tract, but  also  of  actual  damages  resulting  to 
the  plaintiff.  American  Surety  Co.  v.  Woods, 
105  Fed.  741,  106  Fed.  263.  45  C.  C.  A.  282. 

51.  Cha.pman  v.  Kirby,  49  111.  211;  Speirs 
V.  Union  Drop  Forge  Co.,  180  Mass.  87,  01 
N.  E.  825 ;  Ritter  v.  Sieger,  105  Pa.  St.  400 ; 
Matthews  v.  Discount  Corp.,  L.  R.  4  C.  P. 
228;  Manchester,  etc.,  Bank  v.  Cook,  49  L.  T. 
Rep.  N.  S.  674;  Wallace  v.  Swift,  28  U.  C. 
Q.  B.  563,  31  U.  C.  Q.  B.  523;  Drew  v.  Baby, 
1  U.  C.  Q.  B.  438. 

Deposit  of  shares.— Where  the  defendant, 
after  signing  an  acknowledgment  that  scrip 
had  been  lodged  in  his  hands  by  the  plaintiff, 
and  was  to  be  redelivered  to  him  on  request, 
wrongfulh'  detained  the  scrip  for  a  consider- 
able time,  so  that  its  market  value  had  been 
much  diminislied,  and  did  not  redeliver  it 
until  after  action  brought,  it  was  held  that 
the  plaintiff  was  entitled  to  more  than  nomi- 
nal damages.  Archer  v.  Williams,  5  C.  B. 
318,  57  E.  C.  L.  318,  2  C.  &  K.  26,  61  E.  C.  L. 
20.  17  L.  J.  C.  P.  82. 

52.  Hughes  v.  McDonough,  43  N.  J.  L.  459, 
39  Am.  Rep.  603;  Cuff  v.  Newark,  etc.,  R. 
Co.,  35  N.  J.  L.  17,  10  Am.  Rep.  205;  Craia 
■/'.  Pctrie,  0  Hill  (N.  Y.)  522.  41  Am.  Den. 
705.  See  also  Neitzey  v.  Baltimore,  etc.,  R. 
Co.,  5  Mackey  (D.  C.)  34. 

A  bank  that  wrongfully  refused  to  honor  a 
check  drawn  on  it  by  a  depositor  is  not  liable 
in  (hnnag(^H  for  the  arrest  and  imi)ris()nineat 
of  1,h(>  (li'awor  of  the  check  on  complaint  of 
tlio  i)ayp(',  as  for  issuing  a  false  cheek,  but 
is  only  liahle  for  injuries  resulting  to  the 
drawer's  eroilif-.  l?i\iik  of  Commerce  r.  Goos, 
.'!9  Nebr.  437,  58  N.  W.  84,  23  L.  R.  A. 
!!)(). 

53.  Stevens  r.  Hart  well,  11  Mete.  (Mass.) 
512;  Hughes      A.cDonougli,  43  N.  J.  L.  459, 
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This  doctrine,  however,  does  not  excUide  responsibility  when  the  damage  results 
to  the  party  injured  through  the  intervention  of  the  legal  and  innocent  acts  of 
third  parties,  for  in  such  instances  damage  is  regarded  as  occasioned  by  the 
wrongful  acts.^^  Where  the  intermediate  cause  of  the  damage  has  resulted  from 
an  act  of  God,  the  original  party  cannot  be  held  liable  for  the  loss  sustained,^^  as 
such  intervention  cannot  be  considered  the  natural  and  proximate  cause  of  the 
injury  inflicted,  or  to  have  been  within  the  contemplation  of  the  parties  at  the 
time. 

C.  Ppoxim ate  and  Remote  Damag-es  —  l.  In  General.  A  proximate  loss 
or  injury  is  usually  a  consequential  loss  or  injury,  but  is  one  so  nearly  connected 
with  the  original  wrong  thst  the  law  concerns  itself  to  award  damages  therefor.^" 
It  is  a  fundamental  principle  of  law,  applicable  alike  to  breaches  of  contract  and 
to  torts,  that  in  order  to  found  a  right  of  action  there  must  be  a  wrongful  act 
done  and  a  loss  i-esulting  from  that  wrongful  act ;  the  wrongful  act  must  be  the 
act  of  the  defendant,  and  the  injury  suffered  by  the  plaintiff  must  be  the  natural 
and  not  merely  a  remote  consequence  of  the  defendant's  act."    While  it  is  the 


30  Am.  Eep.  603;  Cuff  v.  Newark,  etc.,  E.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205;  Crain  v. 
Petrie,  6  Hill  (N.  Y.)  522,  41  Am.  Dec.  765; 
Ward  V.  Weeks,  7  Bing.  211,  9  L.  J.  C.  P. 
O.  S.  6,  4  M.  &  P.  796,  20  E.  C.  L.  101;  Rich 
V.  Basterfield,  4  C.  B.  783,  56  E.  C.  L.  783,  2 
C.  &  K.  257,  61  E.  C.  L.  257,  11  Jur.  696,  16 
L.  J.  C.  P.  273;  Hoey  v.  Felton,  11  C.  B.  N.  S. 
142,  8  Jur.  N.  S.  764,  31  L.  J.  C.  P.  105,  5 
L.  T.  Rep.  N.  S.  354,  10  Wkly.  Rep.  78,  103 
E.  C.  L.  42 ;  Toomey  v.  London,  etc.,  R.  Co., 
3  C.  B.  N.  S.  146,  27  L.  J.  C.  P.  89,  6  Wklv. 
Rep.  44,  91  E.  C.  L.  146;  Vicars  v.  Wilcocks, 
8  East  1 ;  Parkins  v.  Scott,  1  H.  &  C.  153,  8 
Jur.  N.  S.  593,  31  L.  J.  Exch.  331,  6  L.  T. 
Rep.  N.  S.  394,  10  Wkly.  Rep.  562;  Fitz- 
simons  v.  Inglis,  5  Taunt.  534,  1  E.  C.  L. 
275. 

54.  Where  the  effect  could  reasonably  have 
been  foreseen  and  ■where  in  tde  usual  course 
of  events  it  was  likely  to  follow  from  the 
cause,  the  person  putting  such  cause  in  mo- 
tion will  be  responsible,  even  though  there 
may  have  been  many  concurring  events  or 
agencies  between  such  cause  and  its  conse- 
quences. McDonald  v.  Snelling,  14  Allen 
(Mass.)  290,  92  Am.  Dec.  768;  Hughes  i\ 
McDonough,  43  N.  J.  L.  459,  39  Am.  Rep. 
603;  Bell  v.  Midland  R.  Co.,  10  C.  B.  N.  8. 
287,  7  Jur.  N.  S.  1200,  30  L.  J.  C.  P.  273,  4 
L.  T.  Rep.  N.  S.  293,  9  Wkly.  Rep.  612,  100 
E.  C.  L.  287;  Keeble  v.  Hickeringill,  11  East 
574  note,  11  Rev.  Rep.  273  note;  Rigby  v. 
Hewitt,  5  Exch.  240,  19  L.  J.  Exch.  291.  The 
most  interesting  case  on  this  subject  is  that  of 
Scott  V.  Shepherd,  2  W.  Bl.  892,  3  Wils.  K.  B. 
403.  In  this  case  it  appeared  that  the  de- 
fendant throw  a  lighted  squib  in  a  crowded 
market  liouse,  which  fell  in  the  stall  of  a 
neighboring  seller;  he  in  order  to  save  him- 
self threw  it  on,  and  so  it  was  passed  from 
hand  to  hand  until  it  struck  the  plaintiff 
and  put  out  his  eye.  It  was  held  that  the 
plaintiff  could  recover  from  the  original 
wrong-doer,  because  the  natural  and  probable 
consequence  of  his  act  was  to  injure  some- 
one, and  being  unlawful  he  was  answerabls 
for  the  consequences,  whether  the  injury  was 
mediate  or  immediate. 


55.  Hoadley  v.  Northern  Transp.  Co.,  115 
Mass.  304,  15  Am.  Rep.  106;  Flori  k.  St. 
Louis,  69  Mo.  341,  33  Am.  Rep.  504;  War- 
wick V.  Hutchinson,  45  N.  J.  L.  61 ;  Daniels 

Ballantine,  23  Ohio  St.  532,  13  Am.  Rep. 
264. 

Act  of  God. —  Where  a  sewer,  built  and 
maintained  by  a  municipal  corporation,  is 
free  from  structural  defect  and  is  of  sufli- 
cient  capacity  to  answer  all  ordinary  needs, 
the  corporation  is  not  liable  for  damages 
caused,  as  a  result  of  an  extraordinary  rain- 
fall, by  water  backing  into  the  cellar  of  a  pei'- 
son  compelled  by  by-law  to  use  the  sewer  for 
drainage  purposes.  In  such  case  it  was  held 
that  an  extraoi-dinary  rainfall  might  prop- 
erly be  treated  as  an  act  of  God,  in  the  tech- 
nical meaning  of  that  term,  although  it  was 
not  unprecedented,  yet  if  there  was  nothing 
in  previous  experience  to  point  to  a  proba- 
bility of  recurrence  the  corporation  was  not 
liable.  Garfield  v.  Toronto,  22  Ont.  App. 
128. 

Circumstances  of  an  extraordinary  nature. 

— As  a  general  rule  one  is  answerable  for  the 
consequences  of  his  fault  only  so  far  as  they 
are  natural  and  proximate,  and  may  there- 
fore be  foreseen  by  ordinary  forecast;  not  for 
those  arising  from  a  conjunction  of  his  fault 
with  circumstances  of  an  extraordinary  na- 
ture. Fairbanks  v.  Kerr,  70  Pa.  St.  86,  10 
Am.  Rep.  664. 

56.  1  Sedgwick  Dam.  §  111. 
Proximate  or  immediate  damages  are  the 

ordinary,  natural,  and  usual  result  of  an  in- 
jury. Billman  v.  Indianapolis,  etc.,  R.  Co., 
76  Ind.  106,  40  Am.  Rep.  230. 

57.  The  wrong  done  and  the  injury  sus- 
tained must  bear  to  each  other  the  relation 
of  cause  and  effect ;  and  the  damages,  whether 
they  arise  from  withholding  a  legal  right  or 
the  breach  of  a  legal  duty,  to  be  recoverable 
must  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of. 

AZa&ama.— Culver  v.  Hill,  68  Ala.  66,  44 
Am.  Rep.  134;  Burton  v.  HoUey,  29  Ala.  318, 
65  Am.  Dec.  401. 

Arka/iisas. —  Gerson  v.  Siemens,  30  Ark. 
50;  McDaniel  v.  Crabtree,  21  Ark.  431. 
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object  of  the  law  to  compensate  a  party  for  all  damages  whicli  may  result  to  liim 
from  the  injury  complained  of,  yet  where  such  injuries  are  remote,  contingent,  or 
speculative,  and  do  not  directly  follow  from  the  injury  or  breacli,  tl  ey  y^iW  be 
denied.^^  A  rule  of  damages  wliich  embraces  within  its  scope  all  the  conse- 
quences which  might  be  shown  to  have  resulted  from  a  failure  or  omission  to 


California. — Southern  California  Sav.  Baric 
V.  Asbury,  117  Cal.  96,  48  Pac.  1081;  Ander- 
son V.  Taylor,  50  Cal.  131,  38  Am.  Rep.  .52. 

Connecticut. —  Miller  v.  East  School  Dist., 
20  Conn.  521. 

Delaiuare. —  Hysore  Quigley,  9  Houst. 
348,  32  Atl.  900. 

Illinois. — -Chapman  v.  Kirby,  49  111.  211; 
Johnson  v.  Drummond,  16  111.  App.  641. 

Indiana. —  Cincinnati,  etc.,  Air  Line  R.  Co. 
V.  Rodgers,  24  Ind.  103.  See  also  Coy  r. 
Indianapolis  Gas  Co.,  146  Ind.  655,  46  N.  E. 
17,  36  L.  R.  A.  535. 

Iowa. —  Georgia  r.  Kepford,  45  Iowa  48. 

Kansas. — •  Topeka  v.  Tuttle,  5  Kan.  311; 
Union  Pac.  R.  Co.  v.  Shook,  3  Kan.  App. 
710,  44  Pac.  685. 

Kentucky. —  Elizabethtown,  etc.,  R.  Co.  v. 
Pottinger,  10  Bush  185. 

Maine. —  Thorns  v.  Dingley,  70  Me.  100,  35 
Am.  Rep.  310;  Maxwell  v.  Pike,  2  Me.  8. 

Maryland. —  Scott  v.  Bay,  3  Md.  431. 

Massachusetts. — Noxon  v.  Hill,  2  Allen  215. 

Minnesota. —  Griggs  v.  Fleckenstein,  14 
Minn.  81,  100  Am.  Dec.  199;  Chamberlain 
V.  Porter,  9  Minn.  260. 

ls!ew  Jersey. —  Warwick  v.  Hutchinson,  45 
N.  J.  L.  61;  Wiley  v.  West  Jersey  R.  Co., 
44  N.  J.  L.  247;  Hughes  v.  McDonough,  43 
N.  J.  L.  459,  39  Am.  Rep.  603 ;  Cufif  v.  New- 
ark, etc.,  R.  Co.,  35  N".  J.  L.  17,  10  Am.  Rep. 
205;  Crater  v.  Binninger,  33  N.  J.  L.  513,  97 
Am.  Dec.  737. 

'Neio  York. —  Ehrgott  v.  New  York,  96  N.  Y. 
264,  48  Am.  Rep.  022;  Booth  Spuyten 
Duyvil  Rolling  Mill  Co.,  60  N.  Y.  487;  Baker 
V.  Drake,  53  N.  Y.  211,  13  Am.  Rep.  507; 
Hallock  r.  Belcher,  42  Barb.  199;  Newell  v. 
Smith,  28  Misc.  182,  58  N.  Y.  Suppl.  1025. 

North  Carolina. —  Bridgers  v.  Dill,  97  N.  C. 
222,  1  S.  E.  707. 

Pennsylvania. —  Drake  v.  Kiely,  93  Pa.  St. 
492 ;  Adams  Express  Co.  v.  Egbert,  30  Pa.  St. 
300,  78  Am.  Dec.  382. 

Tennessee. —  Collins  v.  East  Tennessee,  etc., 
R.  Co.,  9  Heisk.  841. 

Wisfmisin. — -Weituig  v.  Millston,  77  Wis. 
523,  40  N.  W.  879. 

United  Hlales. —  Jones  v.  Allen,  85  Fed. 
52:i,  29  C.  C.  A.  318;  Calm  v.  Western  Union 
'!'<■!.  Co.,  40  Fed.  40;  Macomber  v.  Thompson, 
10  Fed.  Cas.  No.  8,919,  1  Sumn.  384. 

IJnglund. —  Glover  London,  etc.,  R.  Co., 
L.  R.  :{  Q.  B.  25,  37  L.  J.  (J.  B.  57,' 17  L.  T. 
Rep.  N.  S.  139. 

Canada. —  O'Byrnc  r.  Campbell,  15  Ont. 
339. 

See  15  Cent.  Dig.  ill:.  "Damages,"  S  37  '7 

This  same  rule  of  law  is  sanctioned  and 
fnfoi'ccd  in   l!i;;i).v   i\  llewi'Lt,  5  Exch.  240, 
212    \(iu(il(<l   ill    lliighc-i  r.  McDonough, 
N.  J.  L.  4.">!),  :;!)  Am.  Rep.  «03|,  Pollock,  C.  1!., 
Huyinff;       I  inn,  however,  disfioscd  not  quite 
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to  acquiesce  to  the  full  extent  in  the  proposi- 
tion, that  a  person  is  responsible  for  all  the 
possible  consequences  of  his  negligence.  I 
wish  to  guard  against  laying  down  the  propo- 
sition so  universally;  but  of  this  I  am  quite 
clear,  that  every  person  who  does  a  wrong,  is 
at  least  responsible  for  all  the  mischievou.^ 
consequences  that  may  reasonably  be  expected 
to  result,  under  ordinary  circumstances,  from 
such  misconduct."  In  Neal  v.  Atlantic  Re- 
fining Co.,  4  Pa.  Dist.  49,  10  Pa.  Co.  Ct.  241, 
oil  escaped  from  defendant's  oil  refinery,  with- 
out its  negligence,  to  a  river,  mingled  there 
with  other  inflammable  matter,  for  the  pres- 
ence of  which  defendant  was  not  respon- 
sible, and  was  ignited  by  the  act  of  a  third 
person,  whereby  plaintiff's  boat  was  burned. 
It  was  held  that  defendant  was  not  liable  for 
the  loss,  as  his  permitting  the  oil  to  escape 
to  the  river  was  not  the  proximate  cause  of 
the  loss. 

58.  Alabama. —  Brantley  v.  Gunn,  29  Ala. 
387. 

Arkansas. —  Kelly  v.  Altemus,  34  Ark.  184, 
30  Am.  Rep.  6. 

Connecticut. —  Gregory  v.  Brooks,  35  Conn. 
437,  95  Am.  Dec.  278. 

DelaiL-are. —  Hysore  v.  Quigley,  9  Houst. 
348,  32  Atl.  960. 

Georgia. —  Clark  v.  Gray,  112  Ga.  777,  38 
S.  E.  81. 

Illinois. —  Goodkind  v.  Regan,  8  111.  App. 
413. 

Iowa. —  Lee  v.  Burlington,  113  Iowa  356, 
85  N.  W.  618,  86  Am.  St.  Rep.  639;  Lowen- 
stein  V.  Monroe,  55  Iowa  82,  7  N.  W.  400; 
Bosch  V.  Burlington,  etc.,  R.  Co.,  44  Iowa 
402,  24  Am.  Rep.  754. 

Kentucky. —  Smitha  v.  Gentry,  45  S.  W. 
515,  20  Ky.  L.  Rep.  171,  42  L.  R.  A. 
302. 

Massachusetts. — Jackson  r.  Adams,  9  Mass. 
484,  6  Am.  Dec.  94. 

Minnesota. —  Nortli  v.  Johnson,  58  Minn. 
242,  59  N.  W.  1012. 

Mississippi. —  JMarqueze  r.  Southeimer,  59 
Miss.  430. 

Missouri. —  Brink  r.  Wabash  R.  Co.,  100 
Mo.  87,  60  S.  W.  1058,  83  Am.  St.  Rep.  459, 
63  L.  R.  A.  811. 

Nebraska. —  Lamb  v.  Buker,  34  Nebr.  485, 
52  N.  W.  285. 

Nc'W  York. —  Kimball  r.  Connolly,  2  Abb. 
Doc.  504,  3  Koyps  57  ;  Medbury  r.  New  York, 
etc.,  R.  Co.,  20  Barb.  504;  Brauer  r.  Oceanic 
Slcani  Nnv.  Co.,  34  Misc.  127,  09  N.  Y.  Suppl. 
405  \  moil i lied  in  60  N.  Y.  App.  Div,  605, 
N.  \.  Su|.pl.  291]. 

/'riniKi/lrdiiia. —  .Adiwiis  Express  Co.  r.  ]5g- 
bcrl,  :;(i'l';i.  SI.  3(!(),  78  Am.  Doc.  382. 

'/'c.ffj.s'.-- WohIitu  Union  I'ol.  Co.  r.  (V)0]ior, 
71  Tox.  5(17,  9  S.  W.  59S;  Sniilh  l\  S;\n  An- 
loiiio,  (Civ.  App,  1900)  57  S.  W.  SSI  [re- 
versed in  94  Tox.  200,  69  S.  W.  1109]. 
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perform  a  stipulated  duty  or  service  would  be  a  serious  hindrance  to  the  opera- 
tions of  commerce  and  to  the  transaction  of  the  common  business  of  life.^^  The 
question  as  to  what  damages  will  be  considered  the  natural  and  proximate  conse- 
quence of  the  injury  and  what  damages  will  be  considered  remote  is  one  dithcult 
of  decision.**  It  may  be  stated  as  a  general  rule,  however,  that  where  the  result 
of  an  unlawful  act  is  a  natural  one,  and  one  that  would  naturally  flow  from  the 
act  done,  it  is  not  remote  but  proximate.  If  upon  the  contrary  the  damages  com- 
plained of  would  not  naturally  or  usually  flow  from  the  negligent  act,  but  wei-e 
brought  about  by  some  unforeseen  casualty,  then  they  would  be  remote.^^ 
Within  the  rule  which  limits  a  recovery  for  injury  to  those  damages  which  are 
its  natural  and  proximate  efi'ects,  the  natural  effects  are  those  which  might  reason- 
ably be  foreseen,  those  which  occur  in  the  ordinary  state  of  things,  and  proximate 
effects  are  those  between  which  and  tlie  injury  there  intervenes  no  culpable  and 
efficient  agency.^^  The  matter  is  usually  one  of  evidence''^  wliicli  should  be  left 
to  the  decision  of  the  jury.*^^ 


Yermont. —  Bovee  v.  Danville,  53  Vt.  183; 
Weeks  v.  Prescott,  53  Vt.  57 ;  Morrison  v. 
Darling,  47  Vt.  67. 

United  States. —  Central  Trust  Co.  v.  Clark, 
92  Fed.  293,  34  C.  C.  A.  354;  Cahn  v.  West- 
ern Union  Tel.  Co.,  46  Fed.  40 ;  Macomber  v. 
Thompson,  16  Fed.  Cas.  No.  8,919,  1  Sumn. 
384;  Cumming  v.  U.  S.,  22  Ct.  CI.  344. 

England. —  Cobb  v.  Great  Western  R.  Co., 
[1893]  1  Q.  B.  459,  57  J.  P.  437,  62  L.  J. 
Q.  B.  335,  68  L.  T.  Rep.  N.  S.  483,  4  Reports 
283,  41  Wkly.  Rep.  275;  Burton  v.  Pinker- 
ton,  L.  R.  2  Exch.  340,  36  L.  J.  Excli.  137, 
17  L.  T.  Rep.  N.  S.  15,  15  Widj.  Rep.  1139; 
Sharp  V.  Powell,  L.  R.  7  C.  P.  253,  41  L.  J. 
C.  P.  95,  26  L.  T.  Rep.  N.  S.  436,  20  Wkly. 
Rep.  584;  Watson  v.  Ambergate.  etc.,  R.  Co., 
15  Jur.  448;  Nicosia  v.  Vailone,  37  L.  T. 
Rep.  N.  S.  106. 

Canada. —  Godard  v.  Fredericton  Boom  Co., 
11  N.  Brunsw.  448;  Tobin  r.  Synionds,  G 
Nova  Scotia  141;  Lewis  v.  Toronto,  39  U.  C. 
Q.  B.  343. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  37  et 
seq. 

Damages  by  loss  of  custom  or  credit  have 
usually  been  held  too  remote  for  recovery. 
Lowenstein  v.  Monroe,  55  Iowa  82,  7  N.  W. 
406;  Farrelly  v.  Cincinnati,  2  Disn.  (Ohio) 
516;  Weeks  v.  Prescott,  53  Vt.  57.  Compare 
MacVeagh  v.  Bailey,  29  111.  App.  606. 

59.  The  eifeet  would  often  be  to  impose  a 
liability  wholly  disproportionate  to  the  na- 
ture of  the  act  or  service  which  a  party  had 
bound  himself  to  perform  and  to  the  compen- 
sation paid  and  received  therefor.  Squire  v. 
Western  Union  Tel.  Co.,  98  Mass.  232,  93 
Am.  Dec.  157.  See  also  Fleming  v.  Beck,  48 
Pa.  St.  309. 

A  rule  to  be  of  practicable  value  in  the  ad- 
ministration of  the  law  must  be  reasonably 
certain.  It  is  impossible  to  trace  any  wrong 
to  all  its  consequences.  They  may  be  con- 
nected together  and  involved  in  an  infinite 
concatenation  of  circumstances.  As  said  by 
Lord  Bacon,  in  one  of  his  maxims  (Bacon 
Max.  reg.  1 )  :  "It  were  infinite  for  the  law 
to  judge  the  cause  of  causes,  and  their  im- 
pulsion one  of  another;  therefore  it  content- 
eth   itself  with  the   immediate   cause,  and 


judgeth  of  acts  by  that,  without  looking  to 
any  further  degree."  Ehrgott  v.  New  York, 
96  N.  Y.  264,  281,  48  Am.  Rep.  622. 

60.  Clemmens  v.  Hannibal,  etc.,  R.  Co.,  53 
Mo.  366,  14  Am.  Rep.  460;  Schefler  v.  Wash- 
ington City  Midland,  etc.,  R.  Co.,  105  U.  S. 
249,  26  L.  ed.  1070  [citing  Milwaukee,  etc., 
R.  Co.  y.  Kellogg,  94  U.  S.  469,  24  L.  ed. 
256]  ;  Sneesby  v.  Lancashire,  etc.,  R.  Co., 
L.  R.  9  Q.  B.  263;  lonides  v.  Universal  Mar. 
Ins.  Co.,  14  C.  B.  N.  S.  259,  10  Jur.  N.  S. 
18,  32  L.  J.  C.  P.  170,  8  L.  T.  Rep.  N.  S. 
705,  11  Wkly.  Rep.  858,  108  E.  C.  L.  259; 
Toms  V.  Whitby  Tp.,  35  U.  C.  Q.  B.  195  [af- 
firmed in  37  U.  C.  Q.  B.  100,  and  quoting 
Montoya  v.  London  Assur.  Co.,  6  Exch.  451, 
20  L.  J.  Exch.  254]. 

61.  Clemmens  v.  Hannibal,  etc.,  R.  Co.,  53 
Mo.  366,  14  Am.  Rep.  460;  Corrister  v.  St. 
Joseph,  etc.,  R.  Co.,  25  Mo.  App.  619. 

62.  - Wiley  v.  West  Jersey  R.  Co.,  44  N.  J.  L. 
247 ;  Cuff  V.  Newark,  etc.,  R.  Co.,  35  N.  J.  L. 
17,  10  Am.  Rep.  205. 

63.  In  an  action  for  the  breach  of  a  con- 
tract, whether  or  not  the  damages  claimed 
were  the  proximate  result  of  the  breach  is  a 
question  of  evidence.  Galveston,  etc.,  R.  Co. 
V.  Stovall,  3  Tex.  App.  Civ.  Cas.  §  251. 

Personal  injuries. —  Where,  in  a  suit  for  in- 
juries  by  being  struck  by  a  stick  thrown  from 
a  macliine,  there  is  evidence  that  plaintiff 
before  the  accident  never  had  symptoms  of 
consumption,  and  that  this  disease  after- 
ward attacked  him,  and  several  physicians 
testify  that  the  disease  might  be  attributed 
to  such  an  injury,  the  question  whether  the 
blow  was  the  proximate  cause  of  the  disease 
is  properly  submitted  to  the  jurv.  Seckinger 
V.  Philibert,  etc.,  Mfg.  Co.,  129  Mo.  590,  31 
S.  W.  957. 

64.  Alabama. —  East  Tennessee,  etc.,  R.  Co. 
V.  Lockhartj  79  Ala.  315. 

California. —  Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  Pac.  320,  33  L.  R.  A. 
193. 

Illinois. — ^  Chapman  r.  Kirby,  49  111.  211. 

Maryland. —  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  019,  48  Am.  Rep.  134. 

Missouri. —  Clemens  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  366,  14  Am.  Rep.  460. 

[VII,  C,  1] 


28    [13  Cyc] 


DAMAGES 


2.  In  Actions  For  Tort  —  a.  In  General.  The  general  rule  in  actions  for 
torts  is  that  the  wrong-doer  is  liable  for  all  injuries  resnlting  directly  from  the 
wrongful  acts,  whether  they  could  or  could  not  have  been  foreseen  by  him,® 
provided  the  particular  damages  in  i-espect  to  which  lie  pi-oceeds  are  the  legal 
and  natural  consequences  of  the  wrongful  act  imputed  to  the  defendant,  and 
are  such  as  according  to  common  experience  and  the  usual  course  of  events 
might  reasonably  have  been  anticipated.*^''  Kemote,  contingent,  or  S]>eculative 
damages  will  not  be  considered  in  conformity  to  the  general  rule  above  laid 
down.''^  To  render  a  wrong-doer  liable  in  damages,  where  the  connection  is 
not  immediate  between  the  injui-ious  act  and  the  consequence,  such  nearness  in 
the  order  of  events  and  closeness  in  the  relation  of  cause  and  effect  must  sub- 
sist, as  that  the  influence  of  the  injurious  act  will  predominate  over  that  of 


Pemisylvania. —  Fairbanks  v.  Kerr,  70  Pa. 
St.  86,  10  Am.  Eep.  664. 

Texas. —  Gulf,  etc.,  E.  Co.  v.  Hayter,  93 
Tex.  239,  54  S.  W.  944,  77  Am.  St.  Rep.  856, 
47  L.  R.  A.  856. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  54. 

65.  Illinois. —  Chapman  v.  Kirby,  49  111. 
211;  Illinois  Cent.  R.  Co.  v.  Heisner,  45  111. 
App.  143. 

Indiana. —  Coy  v.  Indianapolis  Gas  Co.,  146 
Ind.  655,  46  N.  E.  17,  36  L.  R.  A.  535;  Louis- 
ville, etc.,  R.  Co.  V.  Wood,  113  Ind.  544,  14 
N.  E.  572,  16  N.  E.  197;  Binford  v.  Johnston, 
82  Ind.  426,  42  Am.  Rep.  508. 

Maryland. —  Sloan  v.  Edwards,  61  Md.  89. 

Massachusetts. —  Hill  v.  Winsor,  118  Mass. 
251;  Derry  v.  Flitner,  118  Mass.  131;  Hig- 
gens  V.  Dewey,  107  Mass.  494,  9  Am.  Rep.  63. 

Michigan. —  Allison  v.  Chandler,  11  Mich. 
542. 

Missouri. — ^  Miller  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  389,  2  S.  W.  439. 

New  York. —  Ehrgott  r.  New  York,  96 
N.  Y.  264,  48  Am.  Rep.  622. 

South  Caroliiva. —  Harrison  v.  Berkley,  1 
Strobh.  525,  47  Am.  Dec.  578. 

Wisconsin. — ■  McNamara  v.  Clintonville,  62 
Wis.  207,  22  N.  W.  472,  51  Am.  Rep.  722; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis.  342, 
II  N.  W.  356,  41  Am.  Rep.  41  note;  Kellogg 
V.  Chicago,  etc.,  R.  Co.,  26  Wis.  223,  7  Am. 
Rep.  69. 

United  States.  —  McAfee  v.  CroflFord,  13 
How.  447,  14  L.  ed.  217;  Bowas  v.  Pioneer 
Tow  Line,  3  Fed.  Cas.  No.  1.713,  2  Sawy.  21. 
Soo  also  ^filwaukec,  etc.,  R.  Co.  v.  Kellogg,  94 
U.  S.  4';!),  24  L.  ed.  250. 

Sec  1  5  Cent.  Dig.  tit.  "  Damages."  §  39. 

Damages  after  commencement  of  suit. —  In 
ail  aelion  for  trespass  done  by  dcfcmhuit's 
sliccp  grazing  on  plitintifl's  lands,  evidence 

of   il  ages   wliieli    according  to  plaintiff's 

cvidciico   ciisncd    dircclly   from   tlie  trespass 
wn.s  ailiiiissililc,  a  1 1  liiiii<;ii   ensiling  after 
coiiiriiciici'incnt  of  Ihc  suit.    Coagriff  v.  Mil- 
Ut,  (Wyo.  1902)  (18  I'ac.  206. 

Direct,  although  not  natural,  consequences 
of  tort. —  In  an  action  to  recover  damages  for 
forcibh?  dispossession  of  the  plaiiitiQ',  under 
a  warrant  in  Rummnry  proceedings  which 
were  afterward  reversed,  it  apfienrod  tlmt  a 
Hiiiri  of  money,  kept  by  the  pliiintid"  in  a  box 
in  a  liiiilding  on  tlie  preiiiiHes  which  was  de- 
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stroyed  by  the  defendants  in  the  removal, 
was  lost.  It  was  held  that  although  the 
money  was  kept  in  an  unusual  place,  and  de- 
fendants may  not  have  suspected  its  pres- 
ence, they  were  still  liable  for  its  loss,  which 
was  the  direct  result  of  their  acts.  Eten  V. 
Luyster,  00  N.  Y.  252. 

66.  Selden  v.  Cashman,  20  Cal.  50,  81  Am. 
Dec.  93 ;  Lawrence  v.  Hagerman,  56  111.  68,  S 
Am.  Rep.  674;  Chapman  v.  Kirby,  49  HI.  211; 
Teagarden  v.  Hetfield,  11  Ind.  522;  Gamble  v. 
Mullin,  74  Iowa  99,  36  N.  W.  909;  Phyfe  v. 
Manhattan  R.  Co.,  30  Hun  (N.  Y.)  377; 
Clark  V.  Brown,  18  Wend.  (N.  Y.)  213. 
See  also  English  v.  Missouri  Pac.  R.  Ce.,  73 
Mo.  App.  232;  Sharon  v.  Mosher,  17  Barb. 
(N.  Y.)  518. 

Probable  consequences  of  deceit. —  Where  a 
passenger  who  had  purchased  passage  on  de- 
fendant's ship,  but  had  determined  to  for- 
feit it  on  the  subsequent  outbreak  of  cholera, 
was  induced  to  take  the  passage  on  the  false 
representation  of  defendant's  agent  that  no 
steerage  passengers  would  be  carried,  he  may 
recover  from  defendant  actual  damages  re- 
sulting from  the  ship  being  quarantined  at 
the  port  of  destination  because  of  the  exist- 
ence of  cholera  on  board.  Beers  v.  Hamburg- 
American  Packet  Co.,  62  Fed.  469.  So  where 
defendant  sold  plaintiff  a  stallion  by  means  of 
false  representations  as  to  his  breeding  abili- 
ties, plaintiff,  on  recovering  a  verdict  in  an 
action  for  damages,  can  recover  the  cost  of 
keeping  tlie  stallion  a  reasonable  time  for  the 
purpose  of  testing  him.  Peak  v.  Frost,  102 
Mass.  298,  38  N.^E.  518. 

67.  Georgia. —  Georgia  Cent.  R.  Co.  v.  Dor- 
sey,  116  Ga.  719,  42  S.  E.  1024. 

Illinois. —  Cliapman  v.  Kirby,  49  111.  211. 

'Neio  York. —  Jex  r.  Strauss,  55  N.  Y. 
Super.  Ct.  52,  18  N.  Y.  St.  334. 

Texas. —  Democrat  Pub.  Co.  v.  Jones,  83 
To^.  302,  18  S.  W.  052. 

United,  States. —  Gallagher  v.  The  Yankee, 
9  Fed.  Cas.  No.  5.196. 

See  15  Cent.  Dig.  tit.  "Dnmnges,"  S  39 
et  seq.\  and,  generally,  supra,  VTI,  C.  1. 

Deceit. —  A  conlractor  who  had  agreed  to 
build  a,  railroad  for  a  si)e('iruHl  sum  could 
not  recover  from  the  company,  in  an  action 
for  deceit,  for  loss  resulting  to  him  by  rea- 
son of  n.  rise  in  the  price  of  rails  during  the 
delay  in  the  work  caused  by  the  failure  of  the 
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other  causes,  and  concur  to  produce  the  consequence,  or  be  traceable  to  those 
causes.*'^ 

b.  Injury  to  Property.  The  same  rule  obtaining  in  actions  of  toi't  is  applied 
in  cases  of  injuries  to  property,  the  defendant  being  liable  in  damages  for 
such  faults  and  omissions  as  are  the  natural  and  proximate  result  of  his  wrong  '^^ 
and  such  as  might  have  been  foreseen  as  likely  to  follow.™  Remote  and  contin- 
gent damages  will  not  be  considered.'''^ 


company  to  secure  a  part  of  the  right  of  way. 
Phelps  V.  George's  Creek,  etc.,  R.  Co.,  GO  Md. 
536. 

68.  Harrison  v.  Berkley,  1  Strobh.  (S.  C.) 
525,  47  Am.  Dec.  578.  See  also  Sledge  r. 
Eeid,  73  N.  C.  440.  Where  imported  wool 
belonging  to  plaintiff  on  which  import  duties 
had  been  paid  was  injured  by  reason  of  negli- 
gence of  defendant's  servants,  and  in  conse- 
quence it  became  necessary  to  take  it  out  of 
the  original  packages,  and  in  a  few  weeks 
tliereafter  congress  passed  an  act  under  which, 
if  the  wool  had  remained  in  the  original 
package,  plaintiff  would  have  been  entitled 
to  a  return  of  the  duties  which  he  had  paid, 
plaintiff'  is  not  entitled  to  recover  damages 
on  account  of  being  thus  deprived  of  such 
rebate.  Stone  v.  Codman,  15  Pick.  (Mass.) 
297. 

Death  from  surgical  operation. —  Where  a 
person  who,  through  the  fault  of  another,  has 
received  an  injury  which,  without  a  surgical 
operation,  would  cause  death,  employs  a  skil- 
ful surgeon,  by  whose  error  the  operation  is 
unsuccessful,  and  the  patient  dies,  the  wrong- 
doer cannot  avoid  liability,  although  the 
operation  is  the  immediate  cause  of  the 
death.  Sauter  v.  New  York  Cent.,  etc.,  R. 
Co.,  66  jST.  Y.  50,  23  Am.  Rep.  18. 

69.  Alabama. —  Krebs  Mfg.  Co.  v.  Brown, 
108  Ala.  508,  18  So.  659,  54  Am.  St.  Rep. 
188;  Gresham  v.  Taylor,  51  Ala.  505. 

California. —  Durgin  v.  Neal,  82  Cal.  595, 
23  Pac.  133,  375;  Chidester  v.  Consolidated 
People's  Ditch  Co.,  53  Cal.  56;  Story  v.  Rob- 
inson, 32  Cal.  205. 

Massachusetts. —  Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481,  74  Am.  Dec.  645. 

Missouri. —  Miller  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  389,  2  S.  W.  439;  Clemens  v.  Hanni- 
bal, etc.,  R.  Co.,  53  Mo.  366,  14  Am.  Rep. 
460. 

Neio  Jersey. —  Ten  Evck  ii.  Delaware,  etc.. 
Canal  Co.,  18  N.  J.  L.  '200,  37  Am.  Dec.  233. 

North  Carolina. — Bridgers  v.  Dill,  97  N.  C. 
222,  1  S.  E.  767. 

Pennsylvania. —  Brown  v.  Gilmore,  92  Pa. 
St.  40:  Morrison  v.  Davis,  20  Pa.  St.  171,  57 
Am.  Dec.  095. 

South  Carolina. —  Hines  v.  Jarrett,  26  S.  C. 
480,  2  S.  E.  393. 

Vermont. —  Holmes  v.  Fuller,  68  Vt.  207, 
34  Atl.  699. 

United  States. —  Memphis,  etc.,  R.  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  909;  Mould 
r.  The  New  York,  40  Fed.  900;  Cornwall  v. 
The  New  York,  38  Fed.  710. 

England. —  Sneesby  v.  Lancashire,  etc.,  R. 
Co.,  1  Q.  B.  D.  42,  45  L.  J.  Q.  B.  1,  33  L.  T. 
Rep.  N.  S.  372,  24  Wkly.  Rep.  99. 


Loss  in  market  value. — In  an  action  against 
a  railroad  company  for  having  negligently 
blown  an  engine  whistle  so  as  to  frighten 
plaintiff's  horses,  which  ran  away,  injuring 
themselves  and  the  hack  to  which  they  were 
harnessed,  loss  in  the  market  value  of  such 
horses  is  a  proximate  result  of  the  injury, 
which  plaintiff  is  entitled  to  recover.  Fritts 
r.  New  York,  etc.,  R.  Co.,  62  Conn.  503,  26 
Atl.  347.  See  also  Oleson  v.  Brown,  41  Wis. 
413.  So  where  the  evidence  and  findings 
show  that  defendant,  while  running  its  trains 
and  locomotives  over  a  street  opposite  plain- 
tiff's salt  vats,  unlawfully  cast  over  and  on 
plaintiff's  land  and  salt  vats  great  quantities 
of  dirt,  dust,  and  cinders,  whereby  the  amount 
of  salt  produced  by  plaintiff  was  lessened  in 
quantity,  deteriorated  in  quality,  and  dimin- 
ished in  value,  it  was  held  that  the  damages 
are  not  too  remote  or  speculative  to  justify  a 
recovery.  Syracuse  Solar  Salt  Co.  v.  Rome, 
etc.,  R.  Co.,  43  N.  Y.  App.  Div.  203,  60  N.  Y. 
Suppl.  40  [distinguishing  Fobes  v.  Rome, 
etc.,  R.  Co.,  121  N.  Y.  505,  24  N.  E.  919,  8 
L.  R.  A.  453]. 

Where  property  is  lost  while  in  the  hands 
of  a  carrier  the  loss  or  destruction  must  be 
the  proximate  consequence  of  the  negligence 
or  omission  of  the  carrier,  and  not  caused 
by  some  intervening  influence  over  which  the 
carrier  has  no  control.  Denny  r.  New  York 
Cent.  R.  Co.,  13  Gray  (Mass.")  481,  74  Am. 
Dec.  645;  Morrison  v.  Davis,  20  Pa.  St.  171, 
57  Am.  Dec.  695;  Memphis,  etc.,  R.  Co.  i\ 
Reeves,  10  Wall.  (U.  S.)  176,  19  L.  ed.  900. 

70.  Mould  V.  The  New  York,  40  Fed.  900. 
The  maxim  causa  proxima,  etc.,  includes 

not  only  liability  for  all  natural  and  probable 
injuries  having  origin  in  the  wrongful  act  or 
omission,  but  such  injuries  as  are  likely  in 
ordinary  circumstances  to  ensue  from  the 
act  or  omission  in  question.  So  it  has  been 
ruled  in  England  that  it  is  not  necessary  to  a 
defendant's  liability,  after  having  estab- 
lished his  negligence,  to  show  in  addition 
thereto  that  the  consequences  of  the  negli- 
gence could  have  been  foreseen  by  him.  Kel- 
logg Chicago,  etc.,  R.  Co.,  26  Wis.  223,  7 
Am.  Rep.  69  [citing  Higgins  v.  Dewey,  107 
Mass.  494,  9  Am.  Rep.  03 ;  Smith  r.  London, 
etc.,  R.  Co.,  L.  R.  0  C.  P.  14,  40  L.  J.  C.  P. 
21,  23  L.  T.  Rep.  N.  S.  678,  19  Wkly.  Rep, 
230,  and  quoted  in  Miller  v.  St.  Louis,  etc.,  R, 
Co.,  90  Mo.  389,  394,  2  S.  W.  4r'9]. 

71.  Illinois. —  Chicago  v.  Huenerbein,  85 
ni.  594,  28  Am.  Rep.  620;  Chandler  c.  Smith, 
70  111.  App.  658. 

Michigan. —  Krueger  v.  Le  Blanc,  62  Mich, 
70,  28  N.  W.  757. 

Missouri. — Saunders  v.  Brosius,  52  Mo.  50; 
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c.  Personal  Injuries  —  (i)  In  General.    In  actions  for  personal  injuries  the 

same  rule  obtains  as  in  tort.  It  is  not  iieceBsary  that  the  result  of  tlie  injury 
should  have  been  foreseen.''^  A  wrong-doer  is  responsible  for  the  natural  and 
proximate  consequences  of  his  misconduct  and  not  for  such  damages  only  as  might 
reasonabl}"  be  supposed  to  have  been  in  the  contemplation  of  the  parties  as  a 
probable  result  of  the  accident.'''^'  Where  actual  damages  have  been  proved  in  an 
action  for  personal  injuries,  the  motive  of  the  defendant  will  not  be  considered/* 
It  is  sufficient  if  the  injury  complained  of  was  the  natural  or  proximate  con- 
sequence of  the  wrongful  act,'^''  and  is  not  too  remotelj'  connected  with  the 
original  injury  complained  of."'' 

(ii)  Disease  Rehultinq.  The  question  of  damages  for  personal  injury  is 
sometimes  very  difficult  of  solution,  where  one  is  injured  by  the  fault  or  omission 
of  another  and  in  consequence  thereof  becomes  diseased  or  in  delicate  liealth.  In 
such  cases,  however,  the  disease  is  considered  the  proximate  although  not  the 


Shaw  V.  Missouri,  etc.,  Dairy  Co.,  56  Mo.  App. 
621. 

New  York. —  Ryan  v.  New  York  Cent.  E. 
Co.,  35  N.  Y.  210,  91  Am.  Dee.  49;  Walrath  v. 
Redfield,  11  Barb.  3G8;  Schenectady  First 
Baptist  Church  v.  Utiea,  etc.,  R.  Co.,  6  Barb. 
313;  Klein  v.  Equitable  Gaslight  Co.,  13 
N.  Y.  St.  736.  And  see  Walrath  v.  Redfield, 
11  Barb.  368. 

North  Carolina. —  Jackson  v.  Hall,  84  N.  C. 
489;  Sledge  v.  Reid,  73  N.  C.  440._ 

Pennsylvania. —  Allegheny  V.  Zimmerman, 
95  Pa.  St.  287,  40  Am.  Rep.  649;  Yohe's  Es- 
tate, 6  Phila.  293. 

Texas. —  Harmon  v.  Callahan,  ( Civ.  App. 
1896)  35  S.  W.  705;  San  Antonio  v.  Mutialy, 
11  Tex.  Civ.  App.  596,  33  S.  W.  256. 

United  States. —  Mould  v.  The  New  York, 
40  Fed.  900. 

England. —  Scholes  v.  North  London,  etc., 
R.  Co.,  21  L.  T.  Rep.  N.  S.  835. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  44. 

72.  Yeager  v.  Berry,  82  Mo.  App.  534; 
Crouse  v.  Chicago,  etc.,  R.  Co.,  104  Wis.  473, 
80  N.  W.  752;  Vosburg  v.  Putney,  80  Wis. 
523,  50  N.  W.  403,  27  Am.  St.  Rep.  47,  14 
L.  R.  A.  226. 

73.  Ehrgott  v.  New  York,  96  N.  Y.  264,  48 
Am.  Rep.  622  [reversing  66  How.  Pr.  161]. 

74.  In  such  case  the  plaintiff  is  entitled  to 
recover  whatever  amount  of  damages  will 
compensate  him  for  the  injury  sustained. 

Delaware. —  Tatnall  r.  Courtney,  6  Houst. 
434. 

Illinois. —  Jones  r.  Jones,  71  111.  562. 
loioa. —  Lucas  v.  Flinn,  35  Iowa  9. 
Minnesota. —  Andrews  v.  Stone,  10  Minn. 
72. 

Missouri. —  Goetz  v.  Ambs,  27  Mo.  28. 
North    Carolina. —  Causee    f.   Anders,  20 
N.  C.  388. 

l/iiitcd  Hlaics. —  Boyle  v.  Case,  18  Fed.  880, 
9  Sawy.  380. 

See 'l5  (Jcnt.  Dig.  tit.  "Damages,"  §  40. 

75.  Illinois. —  J5rownbaok  v.  Fi-ailey,  78  111. 
App.  262. 

Maine. —  Pago  Buck.sport,  04  Me.  51,  18 
Am.  Hc)).  239. 

Maryland. —  Sloan       lOdvviii-tlH,  61  Md.  89. 

MasfiaohusaUft. —  ilill  i;.  Wiusor,  118  Mass. 
251;  Blake  r.  Lord,  10  Gray  387. 
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Minnesota. —  Shartle  v.  Minneapolis,  17 
Minn.  308. 

New  Jersey. —  Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205;  Kuhn  v. 
Jewett,  32  N.  J.  Eq.  647. 

Tennessee. —  Hodges  v.  Nance,  1  Swan 
57. 

Vermont. —  Stickney  f.  Maidstone,  30  Vt. 
738. 

Wisconsin. —  See  Holmes  v.  Fond  du  Lac, 
42  Wis.  282. 

England. — Gilbertson  v.  Richardson,  5  C.  B. 
502,  12  Jur.  292,  17  L.  J.  C.  P.  112,  57 
E.  C.  L.  502. 

Canada. —  McKelvin  v.  London,  22  Ont.  70 ; 
Toms  V.  Whitby  Tp.,  35  U.  C.  Q.  B.  195  [a/- 
firmed  in  37  U.  C.  Q.  B.  100].  See  also  To- 
ronto R.  Co.  V.  Grinsted,  24  Can.  Supreme  Ct. 
570. 

Foreseen  in  light  of  attending  circum- 
stances.— In  Sehefier  v.  W^ashington  Citv  ilid- 
land,  etc.,  R.  Co.,  105  U.  S.  249,  252.  26  L.  ed. 
1070  [citing  Milwaukee,  etc.,  R.  Co.  i.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256],  the  court 
said :  "  But  it  is  generally  held  that,  in  order 
to  warrant  a  finding  that  negligence  or  an  act 
amounting  to  wanton  wrong,  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances."  To 
the  same  effect  is  the  language  of  the  court 
in  McDonald  v.  Snelling,  14  Allen  (Mass.) 
290,  294,  92  Am.  Dec.  708. 

Injuries  resulting  from  fright. —  In  Gulf, 
etc.,  R.  Co.  V.  Hayter,  93  Tex.  239,  242,  54 
S.  W.  944,  77  Am.  St.  Rep.  856,  47  L.  R.  A. 
325,  the  court  said:  "We  conclude  that 
where  a  physical  injury  results  from  a  fright 
or  other  mental  shock,  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  injured 
party  is  entitled  to  recover  his  damages,  pro- 
vided the  act  or  omission  is  the  proximate 
cause  of  the  injury,  and  the  injury  ought,  in 
t\w  light  of  all  the  circumstances,  to  have 
been  foreseen  as  .a  natural  and  probable  con- 
seciueuce  thereof."    See  infra.  VII,  D,  3.  b. 

76.  Simonson  !'.  Minneapolis,  etc.,  R.  Co., 
88  Minn.  89,  92  N.  W.  459;  Price  V.  Wright, 
35  N.  Brunsw.  26. 
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natural  consequence  of  the  injury,  and  the  party  may  be  allowed  to  recover 
compensation  tlierefor.'''' 

(ill)  One  Already  Diseased.  Where  one  already  diseased  has  suffered 
from  a  personal  injury,  the  mere  fact  of  personal  condition  will  not  deny  him  all 
the  damages  suffered  from  the  accident.''^  The  rule  remains  the  same  whether 
the  injury  supervenes  and  proximately  results  in  the  defendant's  wrong,  or 
whether  tlie  disease  existed  at  the  time  of  the  injury  and  was  aggravated  by  it." 

(iv)  Future  Consequences.  As  a  general  rule  compensation  Avill  be 
awarded  only  for  what  a  party  has  actually  suffered  by  reason  of  his  injuries  up 
to  the  date  of  trial,^°  and  future  consequences  are  not  to  be  considered  when  no 
proof  of  such  consequences  lias  been  introduced  in  evidence.^^  While  future 
consequences  which  are  reasonably  to  be  expected  to  follow  an  injury  may  be 
given  in  evidence  for  the  purpose  of  enhancing  the  damages  to  be  awarded,^'^ 


77.  Alabama. —  East  Tennessee,  etc.,  R.  Co. 
V.  Lockhart,  79  Ala.  315. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Baddeley, 
54  111.  19,  5  Am.  Rep.  71;  Mt.  Carmel  'v. 
Howell,  36  111.  App.  68  [affirmed  in  137  111. 
91,  27  N.  E.  77]. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908 ;  Terre 
Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346,  49 
Am.  Rep.  168. 

Maryland. — ■  Baltimore,  etc.,  R.  Co.  r. 
Kemp,  61  Md.  74,  619,  48  Am.  Rep.  134. 

Massachusetts. — McGarrahan  r.  New  York, 
etc.,  R.  Co.,  171  Mass.  211,  50  N.  E.  610; 
Coleman  v.  New  York,  etc.,  R.  Co.,  106  Mass. 
160. 

New  York.— Tice  v.  Munn,  94  N.  Y.  621. 

Pennsylvania. —  Dickson  v.  Hollister,  123 
Pa.  St.  421,  16  Atl.  484,  10  Am.  St.  Rep.  533. 

Texas. —  Houston,  etc.,  R.  Co.  t.  Leslie,  57 
Tex.  83;  Missouri,  etc.,  R.  Co.  v.  Hannig,  20 
Tex.  Civ.  App.  649,  49  S.  W.  116. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  42. 

Suicide  not  natural  result. —  In  Scheffer  v. 
Washington  City  Midland,  etc.,  R.  Co.,  105 
U.  S.  249,  26  L.  ed.  1070,  the  plaintiff  was 
injured  in  a  railroad  accident  and  suffered 
in  both  body  and  mind  for  eight  months 
thereafter.  At  the  end  of  that  time  he  com- 
mitted suicide,  and  it  was  attempted  to  hold 
the  railroad  company  responsible  in  damages 
on  the  ground  that  the  accident  was  the 
proximate  cause.  It  was  held  that  his  act 
was  not  the  actual  probable  consequence  and 
could  not  have  been  foreseen  in  the  light  of 
the  circumstances  attending  the  negligence, 
and  that  his  subsequent  insanity  and  suicide 
were  casual  and  unexpected  causes  interven- 
ing between  the  act  which  injured  him  and 
his  death. 

78.  Alabama. —  Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209,  9  So.  363;  Louisville, 
etc.,  R.  Co.  V.  Jones,  83  Ala.  376,  3  So.  902. 

California. — Campbell  v.  Los  Angeles  Trac- 
tion Co.,  137  Cal.  565,  70  Pac.  624. 

Georgia. —  Bray  v.  Latham,  81  Ga.  640,  8 
S.  E.  64. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Snyder, 
117  Ind.  435,  20  N.  E.  284,  10  Am.  St.  Rep. 
60,  3  L.  R.  A.  434 ;  Ohio,  etc.,  R.  Co.  v.  Hecht, 
115  Ind.  443,  17  N.  E.  297;  Louisville,  etc., 
R.  Co.  r.  Jones,  108  Ind.  551,  9  N.  E.  476; 
Louisville,  etc.,  R.  Co.  v.  Falvey,  104  Ind. 


409,  3  N.  E.  389,  4  N.  E.  908;  Terre  Haute, 
etc.,  R.  Co.  V.  Buck,  96  Ind.  346,  49  Am.  Rep. 
168. 

loioa. —  Allison  v.  Chicago,  etc.,  R.  Co.,  42 
Iowa  274. 

Louisiana. —  Lapleine  v.  Morgan,  etc.. 
Steamship  Co.,  40  La.  Ann.  661,  4  So.  875, 
1  L.  R.  A.  378. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Kemp,  61  MA.  74. 

Michigan. —  Elliott  t".  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  068. 

Minnesota. —  Newhart  v.  St.  Paul  City  R. 
Co.,  51  Minn.  42,  52  N.  VV.  983;  Purcell  f. 
St.  Paul  City  R.  Co.,  48  Minn.  134,  50  N.  W. 
1034,  16  L.  R.  A.  203;  Shartle  f.  Minneapolis, 
17  Minn.  308. 

Missouri.^  Brown  v.  Hannibal,  etc.,  R.  Co., 
66  Mo.  588. 

New  Hampshire. —  Jewell  v.  Grand  Trunk 
R.  Co.,  65  N.  H.  84. 

Neio  York. —  Weber  v.  Third  Ave.  R.  Co., 
12  N.  Y.  App.  Div.  512,  42  N.  Y.  Suppl.  789. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Reagan,  (Civ. 
App.  1896)  34  S.  W.  796. 

Virginia. —  Shenandoah  Valley  R.  Co.  V. 
Moose,  83  Va.  827,  3  S.  E.  796. 

Washington. —  Jordan  v.  Seattle,  30  Wash. 
298,  70  Pac.  743. 

Wisconsin. —  Vosburg  v.  Putney,  86  Wis. 
278,  56  N.  W.  480:  Smalley  v.  Appleton,  75 
Wis.  18,  43  N.  W.  826;  McNamara  v.  Clinton- 
ville,  62  Wis.  207,  22  N.  W.  472,  51  Am.  Rep. 
722 ;  Brown  r.  Chicago,  etc.,  R.  Co.,  54  Wis. 
342,  11  N.  W.  356,  41  Am.  Rep.  41;  Stewart 
r.  Ripon,  38  Wis.  584;  Oliver  v.  La  Valle,  30 
Wis.  592. 

United  States. —  Crane  Elevator  Co.  v.  Lip- 
pert,  63  Fed.  942,  11  C.  C.  A.  521. 

Canada. —  Loranger  r.  Dominion  Transport 
Co.,  15  Quebec  Super.  Ct.  195. 

79.  Ohio,  etc.,  R.  Co.  v.  Hecht,  115  Ind. 
443,  17  N.  E.  297. 

80.  Jewell  v.  Union  Pass.  R.  Co.,  16  Phila. 
(Pa.)  64. 

81.  Crawford  v.  Delaware,  etc.,  Co.,  121 
N.  Y.  652,  24  N.  E.  1092;  Staal  v.  Grand  St., 
etc.,  R.  Co.,  107  N.  Y.  625,  13  N.  E.  624; 
Dawson  v.  Troy,  49  Hun  (N.  Y.)  322,  2  N.  Y. 
Suppl.  137. 

82.  De  Costa  v.  Massachusetts  Flat  Water, 
etc.,  Co.,  17  Cal.  613;  Fry  v.  Dubuque,  etc., 
R.  Co.,  45  Iowa  416   [folloiving  Collins  v. 
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yet  it  is  not  enougli  that  the  injuries  recoived  may  develop  into  more  serious  con- 
ditions tliau  tliose  which  are  visible  at  the  time  of  the  in  jury,  nor  even  that  they 
are  likely  to  so  develop.^^ 

3.  In  Actions  on  Contract  —  a.  In  General.  The  damages  which  one  party  to 
a  contract  ought  to  recover,  in  respect  to  a  breach  of  it  by  the  other,  are  such  as 
either  arise  in  the  natural  course  of  things  from  the  bi'each  itself^"'  or  sucli  as 


Council  Bluffs,  32  Iowa  324,  7  Am.  Rep.  200] ; 
Cook  V.  New  York  Cent.,  etc.,  R.  Co.,  119 
N.  Y.  053,  23  N.  E.  1150;  Tozer  v.  New  York 
Cent.,  etc.,  R.  Co.,  105  N.  Y.  017,  11  N.  E. 
369;  Strohm  v.  New  York,  etc.,  R.  Co.,  96 
N.  Y.  305;  Johnson  r.  Manhattan  R.  Co.,  52 
Hun  (N.  Y.)  Ill,  4  N.  Y.  Suppl.  848;  Mur- 
taugh  V.  New  York  Cent.,  etc.,  R.  Co.,  49  Hun 
{N.  Y.)  456,  3  N.  Y.  Suppl.  483;  Bateman 
r.  New  York  Cent.,  etc.,  R.  Co.,  47  Hun 
(N.  Y.)  429;  Jewell  v.  Union  Pa.ss.  R.  Co.,  16 
Phila.  (Pa.)  64.  In  Marvin  r.  Manhattan 
R.  Co.,  53  N.  Y.  Super.  Ct.  527,  it  was  held 
in  an  action  for  personal  injuries  that  what- 
ever evidence  was  relevant  in  any  degree  to 
the  certainty  of  futui-e  consequences  was  com- 
petent upon  the  question  of  damages,  al- 
though it  did  not  itself  tend  to  prove  a  cer- 
tainty. 

83.  To  entitle  the  plaintiff  to  recover  pres- 
ent damages  for  apprehended  future  conse- 
quences, there  must  be  such  a  degree  of  prob- 
ability of  their  occurring  as  amounts  to  a 
reasonable  certainty,  and  that  they  will  re- 
sult from  the  original  injury.  Chicago  City 
R.  Co.  r.  Henry,  62  111.  142;  Fry  v.  Du- 
buque, etc.,  R.  Co.,  45  Iowa  416  [foUowhig 
Collins  V.  Council  Bluffs,  32  Iowa  324,  7  Am. 
Rep.  200] ;  Strohm  r.  New  York,  etc.,  R.  Co., 
96  N.  Y.  305 ;  Filer  i:  New  York  Cent.  R.  Co., 
49  N.  Y.  42 ;  Curtis  v.  Rochester,  etc.,  R.  Co., 
18  N.  Y.  534,  75  Am.  Dec.  258.  See  also  Lin- 
coln V.  Saratoga,  etc.,  R.  Co.,  23  Wend. 
(N.  Y. )  425.  In  an  action  for  personal  in- 
juries caused  by  negligence,  it  is  error  to 
admit  medical  evidence  as  to  the  possibility 
of  insanity  as  the  ulterior  consequences  which 
might  cause  or  be  apprehended  from  the  in- 
juries received.  Tozer  r.  New  York,  etc.,  R. 
Co.,  105  N.  Y.  617,  11  N.  E.  369;  Strohm  v. 
New  York,  etc.,  R.  Co.,  96  N.  Y.  305  [revers- 
inc/  32  Hun  20]. 

84.  Aluhama. — -McCaa  v.  Elam  Drug  Co., 
114  Ala.  74,  21  So.  479,  62  Am.  St.  Rep.  88; 
Culver  V.  Hill,  68  Ala.  66,  44  Am.  Rep.  134. 

('(di  for  Ilia. —  Holt  Mfg.  Co.  v.  Thornton, 
136  Cal.  232,  68  Pac.  708;  Kenyon  v.  Goodall, 
3  Cal.  257. 

Florida. —  Robinson  r.  Hyer,  35  Fla.  544, 
17  So.  745;  Brock  r.  Gale,  14  Fla.  523,  14 
Am.  Rep.  :i5G. 

Urorqta. —  Ste\\art  v.  Lanier  House  Co.,  75 
Ga.  582 ;  (Jowcta  Falls  Mfg.  Co.  v.  Rogers,  19 
Ga.  416,  65  Am.  Dec.  602. 

Illinois. —  O'Connor  v.  Nolan,  64  111.  App. 
357. 

Indiana. —  Fuller  v.  Curtis,  100  Ind.  237, 
."jO  Am.  Hop.  786 ;  Cincinnati,  etc..  Air  Line 
R.  (Jo.  V.  RodgerH,  24  Ind.  lO!!. 

Iowa. —  Rule  v.  McGregor,  115  Iowa  323, 
00  W.  814;  Graves  /).  Glass,  86  Iowa  261, 
03  N.  W.  231. 
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Kamsas. —  Union  Pac.  R.  Co.  v.  Shook,  3 
Kan.  App.  710,  44  Pac.  085. 

Kentucky. — •  Fox  v.  Poor  Ridge,  etc.,  Turn- 
pike Road  Co.,  8  Ky.  L.  Rep.  427. 

Loui>iiana. —  Beck  t.  Fleitas,  37  La.  Ann. 
492;  Reading  v.  Donovan,  6  La.  Ann.  491; 
Porter  v.  Barrow,  3  La.  Ann.  140;  Williams 
r.  Barton,  13  La.  404. 

Maryland. —  Furstenburg  v.  Fawselh,  01 
Md.  184. 

Massachusetts. —  Smith  v.  Flanders,  129 
Mass.  322;  Willey  v.  Fredericks,  10  Gray  3.57. 

Michigan. —  Wetmore  v.  Pattison,  45  Mich. 
439,  8  N.  W.  67 ;  Hopkins  v.  Sanford,  38  Mich. 
Oil;  Friedland  v.  McNeil,  33  Mich.  40;  Clark 
V.  Moore,  3  Mich.  55. 

Minnesota. —  Paine  v.  Sherwood,  19  Minn. 
315. 

Missouri. —  Hyatt  v.  Hannibal,  etc.,  R.  Co., 
19  Mo.  App.  287. 

New  York. — Booth  v.  Spuj'ten  Duyvil  Roll- 
ing Mill  Co.,  00  N.  Y.  487 ;  People  v.  Albanv, 
53  N.  Y.  629  [affirming  5  Lans.  524]  ;  Hamil- 
ton V.  McPherson,  28  N.  Y.  72,  84  Am.  Dec. 
330;  Brooke  v.  Tradesmen's  Nat.  Bank.  09 
Hun  202,  23  N.  Y.  Suppl.  802;  Halloek  v. 
Belcher,  42  Barb.  199;  Esehbach  v.  Hughes, 
7  Misc.  172,  27  N.  Y.  Suppl.  320;  Flynn  v. 
Hatton,  43  How.  Pr.  333;  Taylor  v.  Read,  4 
Paige  561. 

Korth  Carolina. — Herring  v.  Armwood,  130 
N.  C.  177,  41  S.  E.  96,  57  L.  R.  A.  958. 

Pennsylvania. —  Billmeyer  v.  Wagner,  91 
Pa.  St.  92;  Adams  Express  Co.  v.  Egbert,  36 
Pa.  St.  369,  78  Am.  Dec.  382;  Finch  v.  Heer- 
mans,  5  Luz.  Leg.  Reg.  125. 

Tennessee. —  Dorris  r.  King,  (Ch.  App. 
1899)  54  S.  W.  683. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Stovall, 
3  Tex.  App.  Civ.  Cas.  §  251 ;  King  v.  Watson, 
2  Tex.  App.  Civ.  Cas.  §  283 ;  San  Antonio  Gas 
Co.  V.  Harber,  1  Tex.  App.  Civ.  Cas.  §  1123. 

Wisconsin. —  Cockburn  i".  Ashland  Lumber 
Co.,  54  Wis.  619,  12  N.  W.  49. 

United  Htates. —  Boutin  v.  Rudd,  82  Fed. 
685,  27  C.  C.  A.  526 ;  Cahn  v.  Western  Union 
Tel.  Co.,  46  Fed.  40. 

England. —  Mowbray  v.  Merryweather, 
[1895]  2  Q.  B.  640,  59  J.  P.  804, "65  L.  J. 
Q.  B.  50,  73  L.  T.  Rep.  N.  S.  459,  14  Reports 
767,  44  Wkly.  Rep.  49 :  McMahon  r.  Field.  7 
Q.  B.  D.  59 1",  40  .1.  P.  245,  50  L.  J.  Q.  B.  852, 
45  L.  T.  Rep.  N.  S.  381 ;  Lilley  v.  Doubleday,  7 
(J.  B.  D.  510.  44  L.  T.  Rep.  N.  S.  814,' 46 
J.  P.  708,  51  L.  J.  Q.  B.  310;  Welch  r.  Ander- 
son, 7  Asi)in.  177,  61  L.  J.  Q.  B.  167,  66  L.  T. 
l\(>p.  N.  S.  442 ;  Wilson  v.  General  Iron  Screw 
Colliery  Co.,  3  Aspin.  536,  47  L.  J.  Q.  B.  239, 
.37  L.  t.  Re]).  N.  S.  789;  Portman  v.  Middle- 
ton,  4  C.  15.  N.  R.  322,  4  Jur.  N.  S.  689,  27 
L.  J.  C.  P.  231,  0  Wkly.  Rep.  598,  93  E.  C.  L. 
322;  Hadlcy  v.  Baxen'dale,  2  C.  L.  R.  517,  9 
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may  reasonably  be  supposed  to  bave  been  contemplated  by  the  parties,  when 
making  the  contract,  as  the  probable  result  of  the  breach. In  other  words  when 
two  parties  have  made  a  contract  which  has  been  broken,  the  damages  to  be 
received  for  the  breach  should  be  such  as  may  fairly  and  reasonably  be  consid- 
ered as  arising  naturally  therefrom,  that  is,  according  to  the  nsnal  conrse  of  busi- 
ness, or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  that  the  contract  was  made,  and  as  a  probable  result  of 
its  breach. 


Exch.  341,  18  Jur.  358,  23  L.  J.  Exeh.  179, 
2  Wkiy.  Rep.  302,  26  Eng.  L.  &  Eq.  398; 
Fisher  f.  Val  cle  Travel's  Asphalte  Co.,  1 
C.  P.  D.  511,  45  L.  J.  C.  P.  479,  35  L.  T.  Rep. 
N.  S.  306. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  48. 

Damages  flowing  directly  from  intervening 
agency  of  third  person. — -In  an  action  for 
damages  for  failure  of  defendant  to  pay  to  a 
creditor  of  plaintiff  money  intrusted  to  him 
for  that  purpose,  damages  caused  by  the  sale 
of  plaintiff's  jDroperty  at  a  sacrifice,  in  an 
action  against  him  by  the  creditor,  cannot  be 
shown,  unless  facts  are  alleged  in  the  com- 
plaint showing  that  defendant  knew  that 
damages  would  probably  flow  from  a  breach 
of  the  contract  by  him  greater  than  would 
follow  from  a  breach  of  contract  in  the  usual 
course  of  things.  Mitchell  f.  Clarke,  71  Cal. 
103,  11  Pac.  882,  60  Am.  Rep.  529. 

85.  Alabama. — 'Collins  v.  Stephens,  58  Ala. 
543. 

Florida. —  Brock  v.  Gale,  14  Fla.  523,  14 
Am.  Rep.  350. 

Georgia. —  Stewart  v.  Lanier  House  Co.,  75 
Ga.  582. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Cobb,  64 
111.  128. 

loica. —  Graves  v.  Glass,  86  Iowa  261,  53 
N.  W.  231. 

Kansas. —  Johnson  v.  Mathews,  5  Kan.  118. 

Kentucky. —  Elizabeth  town,  etc.,  R.  Co.  v. 
Pottinger,  'lO  Bush  185. 

Louisiana. —  Dwyer  v.  Tulane  Educational 
Fund,  47  La.  Ann.  1232,  17  So.  796. 

Michigan. —  Hutchings  v.  Ladd,  16  Mich. 
493. 

Minnesota. —  Baldwin  v.  Blanchard,  15 
Minn.  489. 

Missouri. —  Pruitt  v.  Hannibal,  etc.,  R.  Co., 
62  Mo.  527 ;  Hvatt  v.  Hannibal,  etc.,  R.  Co., 
19  Mo.  App.  287. 

New  York. —  Devlin  v.  New  York,  63  N.  Y. 
8;  Starbird  v.  Barrows,  62  N.  Y.  615;  Hamil- 
ton V.  McPherson,  28  N.  Y.  72,  84  Am.  Dee. 
330 ;  Meyer  v.  Haven,  70  N.  Y.  App.  Div.  529, 
75  N.  Y.  Suppl.  261;  Russell  v.  Giblin,  16 
Daly  25S,  10  N.  Y.  Suppl.  315  iafjirming  5 
N.  Y.  Supjjl.  545]  ;  Brauer  r.  Oceanic  Steam 
Nav.  Co.,  34  Misc.  127,  09  N.  Y.  Suppl.  465 
[modified  in  66  N.  Y.  App.  Div.  005,  73  N.  Y. 
Suppl.  291] ;  FljTin  v.  Hatton,  43  How.  Pr. 
333;  Taylor  v.  Read,  4  Paige  561. 

Oregon. —  Blagen  v.  Thompson,  23  Oreg. 
239,  31  Pac.  647,  18  L.  R.  A.  315. 

Pennsylvania. —  Finch  v.  Heermans,  5  Luz. 
Leg.  Reg.  125. 

Tennessee. —  State  v.  Ward,  9  Heisk.  100. 

2'ea;as.— Fowler  v.  Shook,  (Civ.  App.  1900) 
59  S.  W.  282 ;  St.  Louis,  etc.,  R.  Co.  i".  May, 
(Civ.  App.  1898)  44  S.  W.  408;  Watkins  v. 
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Junker,  4  Tex.  Civ.  App  629,  23  S.  W.  802; 
Galveston,  etc.,  R.  Co.  v.  Stovall,  3  Tex.  App. 
Civ.  Cas.  §  251;  Galveston,  etc.,  R.  Co.  v. 
Marsden,  1  Tex.  App.  Civ.  Cas.  §  1001. 

Wisconsin. —  McNamara  v.  Clintonville,  62 
Wis.  207,  22  N.  W.  472,  51  Am.  Rep.  722; 
Cockburn  v.  Ashland  Lumber  Co.,  54  Wis. 
019,  12  N.  W.  49;  Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  11  N.  W.  350,  911,  41  Am. 
Rep.  41. 

United  States. —  Levinski  v.  Middlesex 
Banking  Co.,  92  Fed.  449,  34  C.  C.  A.  452; 
Boutin  V.  Rudd,  82  Fed.  685,  27  C.  C.  A.  526; 
The  Henry  Buck,  39  Fed.  211;  Hunt  v.  Ore- 
gon Pac.  R.  Co.,  36  Fed.  481,  13  Sa^\'y.  516, 

1  L.  R.  A.  842. 

England. —  Mowbray  v.  ]\Ierryweather, 
[1895]  2  Q.  B.  640,  59  J.  P.  804,  65  L.  J. 
Q.  B.  50,  73  L.  T.  Rep.  N.  S.  459,  14  Reports 
767,  44  Wkly.  Rep.  49;  Simpson  v.  London, 
etc.,  R.  Co.,  1  Q.  B.  D.  274,  45  L.  J.  Q.  B. 
182,  33  L.  T.  Rep.  N.  S.  805,  24  Wkly.  Rep. 
294;  Hadlev  v.  Baxendale,  2  C.  L.  R.  517,  9 
Exch.  341,  18  Jur.  358,  23  L.  J.  Exeh.  179, 

2  Wkly.  Rep.  302,  20  Eng.  L.  &  Eq.  398; 
Hamilton  v.  Magill,  L.  R.  12  Ir.  180,  202. 

Canada. —  Bruhm  v.  Ford,  33  Nova  Scotia 
323;  Kennedy  v.  American  Express  Co.,  22 
Ont.  A-p-p.  278 ;  Belanger  v.  Dupras,  14  Quebec 
Super.  Ct.  193. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  48. 

Expenditures  made  in  reliance  upon  con- 
tract.—  In  an  action  against  the  proprietor  of 
a  school  for  breach  of  a  contract  to  employ 
plaintiff  as  a  teacher,  made  for  her  by  her 
father  during  her  absence  in  Europe,  where 
she  was  traveling  with  her  mother,  the  plain- 
tiff cannot  recover,  as  a  part  of  her  damages, 
the  expenses  of  her  journey  home,  when  it 
does  not  appear  that  such  expenses  were  in- 
curred in  consequence  of  the  contract,  or  were 
in  the  contemplation  of  the  parties  when  it 
was  made.  Benziger  v.  Miller,  50  Ala. 
206. 

The  rule  of  the  Code  Napoleon  and  of  the 
Louisiana  code  that  the  debtor  who  has  been 
guilty  of  no  bad  faith  or  fraud  is  liable  only 
for  such  damages  as  were  contemplated,  or 
may  reasonably  be  supj)osed  to  have  been  con- 
templated by  the  parties,  has  been  adopted  in 
recent  decisions  in  England  and  America. 
Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Bowas  v.  Pioneer  Tow  Line,  3  Fed.  Cas. 
No.  1,713,  2  Sawy.  21;  Fletcher  i:  Tayleur, 
17  C.  B.  21,  25  L.  J.  C.  P.  05,  84  E.  C.  L.  21 ; 
Hadley  v.  Baxendale,  2  C.  L.  R.  517,  9  Exch. 
341,  18  Jur.  358,  23  L.  J.  Exch.  179,  2  Wkly. 
Rep.  302,  20  Eng.  L.  &  Eq.  398. 

86.  Hadley  v.  Baxendale,  2  C.  L.  R.  517,  9^ 
Exch.  341,  18  Jur.  358,  23  L.  J.  Exch.  179, 
2  Wkly.  Rep.  302,  20  Eng.  L.  &  Eq.  398. 
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b.  Notice  of  Special  Damage.    Outside  of  tlie  general  rule  for  the  recovery 

of  damages  for  breach  of  contract  there  has  been  evolved  anotlier  rule  of  general 
application.  Where  special  circumstances  have  been  communicated  to  a  party 
at  the  time  of  the  making  of  a  contract  which  go  to  show  tiiat  its  breach  will 
involve  special  damage,  such  damage  may  be  recovered,  althougli  not  the  natural 
result  of  an  ordinary  breach.^^  When  a  contract  is  made  under  special  circum- 
stances, and  those  circumstances  are  communicated  by  one  of  tlie  contracting 
parties  to  the  other,  the  damages  resulting  from  tlie  breacli  of  tije  contract  wliicli 
they  would  reasonably  contemplate  are  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  those  special  circumstances.** 
Mere  notice  as  such  does  not  have  the  effect  of  rendering  a  party  liable  to  more 
than  ordinary  damages ;  but  in  order  to  do  so  it  must  be  given  under  such  cir- 
cumstances as  to  make  it  a  term  of  the  contract  that  the  party  will  be  liable  for 
such  damages  if  the  contract  is  broken.^"  The  general  rule  is  that  a  party  who 
fails  to  comply  with  his  contract  to  furnish  goods  is  liable  for  the  value  of  the 
goods  in  the  open  market  at  the  time  of  the  failure.* 


The  effect  of  this  rule  is  more  often  to  limit 
than  to  extend  the  liability  for  a  breach  of 
contract,  although  sometimes,  where  the  spe- 
cial circumstances  under  which  the  contract 
was  made  have  been  communicated,  damages 
consequential  upon  a  breach  made  under 
those  circumstances  will  be  deemed  to  have 
been  contemplated  by  the  parties  and  may  be 
recovered  of  the  defendant.  Bowas  i'.  Pioneer 
Tow  Line,  3  Fed.  Cas.  No.  1,713,  2  Sa^vy.  21. 
And  see  infra,  VII,  C,  3,  b. 

87.  /nijjois.— Illinois  Cent.  E.  Co.  v.  Cobb, 
64  111.  128;  Haven  v.  Wakefield,  39  111.  509. 

Indiana. —  Vickery  v.  McCormick,  117  Ind. 
594,  20  N.  E.  495. 

Iowa. —  Mann  v.  Taylor,  78  Iowa  355,  43 
N.  W.  220. 

Maine. —  Grindle  v.  Eastern  Express  Co., 
C7  Me.  317,  24  Am.  Rep.  31. 

Massachusetts. — Fox  v.  Boston,  etc.,  R.  Co., 
148  Mass.  220,  19  N.  E.  222,  1  L.  R.  A.  702. 

Michigan. —  Clark  i".  Moore,  3  Mich.  55. 

New  York.—  Hexter  v.  Knox,  63  N.  Y.  561 ; 
Booth  V.  Spuyten  Duyvil  Rolling-Mill  Co.,  60 
N.  Y.  487  ;  Messmore  v.  New  York  Shot,  etc., 
Co.,  40  N.  Y.  422 ;  Jones  v.  National  Printing 
Co.,  13  Daly  92. 

North  Carolina. —  Hamilton  v.  Western, 
etc.,  Co.,  96  N.  C.  398,  3  S.  E.  164. 

Texas. —  Ligon  v.  Missouri  Pac.  R.  Co.,  3 
Tex.  App.  Civ.  Cas.  §  2. 

Wisconsin. —  Hammer  i".  Schoenfelder,  47 
Wis.  455,  2  N.  W.  1129. 

England. —  Grebort-Borgnis  v.  Nugent,  15 
Q.  B.  D.  85,  54  L.  J.  Q.  B.  511;  Home  v.  Mid- 
land B.  Co.,  L.  R.  8  C.  P.  131,  42  L.  J.  C.  P. 
59,  28  L.  T.  Rep.  N.  S.  312,  21  Wkly.  Rep. 
481 ;  Cory  v.  Thames  Ironworks,  etc.,  Co., 
L.  R.  3  Q.  B.  181,  37  L.  J.  Q.  B.  08,  17  L.  T. 
Rep.  N.  S.  495,  10  Wkly.  Rep.  457;  Borries 
V.  Hutchinson,  18  C.  B.  N.  S.  445,  11  Jur. 
N.  S.  207,  34  L.  J.  C.  P.  169,  11  L.  T.  Rep. 
N.  S.  771,  13  Wkly.  Rep.  386,  114  K.  C.  L. 
445;  Sniced  r.  FooVd,  1  E.  &  E.  602,  5  Jur. 
N.  S.  291,  28  L.  J.  (.),  B.  178,  7  Wkly.  Rep. 
260,  102  K.       I;.  002. 

Where  the  vendor  contracts  with  the  pur- 
chaser for  the  delivery  of  building  materials 
lit  a  /.'ivcn  time  and  place,  with  knowledge  of 
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the  special  circumstances  under  which  the 
contract  is  made,  the  damages  resulting  from 
a  breach  of  such  contract  which  the  parties 
would  reasonably  contemplate  would  be  the 
amount  of  injury  which  would  ordinarily  fol- 
low from  a  breach  of  the  contract  under  the 
special  circumstances.  Shouse  v.  Neiswaanger, 
18  :\Io.  App.  230. 

88.  But  if  the  special  circumstances  are 
unknown  to  the  party  breaking  the  contract, 
he  at  the  most  can  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  in- 
jury which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of 
contract.  Hadley  i".  Baxendale,  2  C.  L.  K. 
517,  9  Exch.  341,  18  Jur.  358,  23  L.  J.  Exch. 
179,  2  Wkly.  Rep.  302,  26  Eng.  L.  &  Eq.  398. 

89.  Home  v.  Midland  R.  Co.,  L.  R.  8  C.  P. 
131,  42  L.  J.  C.  P.  59,  28  L.  T.  Rep.  N.  S. 
312,  21  Wkly.  Rep.  481. 

The  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged  under  such 
circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  believes 
that  he  accepts  the  contract  with  the  special 
condition  attached  to  it.  Horne  c.  Midland 
R.  Co.,  L.  R.  8  C.  P.  131,  42  L.  J.  C.  P.  59, 
28  L.  T.  Rep.  N.  S.  312,  21  Wkly.  Rep.  481; 
British  Columbia,  etc..  Spar,  etc.,  Co.  v.  Net- 
tleship,  L.  R.  3  C.  P.  499,  37  L.  J.  C.  P.  235, 
18  L.  T.  Rep.  N.  S.  604,  16  Wkly.  Rep.  1046. 
See  also  Riley  v.  Horne,  5  Bing.  217,  2 
M.  &  P.  331,  30  Rev.  Rep.  576,  15  E.  C.  L. 
549. 

90.  But  when  similar  goods  cannot  be  pur- 
chased in  the  market,  the  measure  of  dam- 
ages is  the  actual  loss  sustained  by  the  pur- 
chaser in  not  receiving  the  goods  according  to 
the  contract.  Vickery  v.  McCormick,  117 
Ind.  594.  20  N.  E.  495;  Culin  v.  Woodbury 
Glass  Works,  108  Pa.  St.  220;  Grebert- 
Borgnis  r.  Nugent,  15  Q.  B.  D.  85,  54  L.  J. 
Q.  B.  511;  Hinde  v.  Liddell,  L.  R.  10  Q.  B, 
265,  44  L.  J.  Q.  B.  105,  32  L.  T.  Rop.  N.  S. 
449,  23  Wklv.  Pep.  05;  Elbingrr  r.  Arm- 
strong, L.  R. '9  Q.  B.  473,  43  L.  J.  Q.  B.  211, 
30  L.  T.  iU'p.  N.  S.  871,  23  Wklv.  Uep-  127; 
Berries  r.  Hutchinson,  18  C.  B.  N.  S.  445,  11 
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e.  Notice  of  Subeontraet.  Where  a  party  makes  a  contract  and  at  the  time 
notilies  the  defendant  that  such  contract  is  made  with  reference  to  a  subcontract 
already  entered  into  or  contemplated,  upon  the  breach  of  the  original  contract  he 
will  not  be  confined  to  nominal  damages,  but  may  recover  such  damages  as 
necessarily  result  from  its  breach ;  and  the  same  rule  has  been  held  to  apply 
where  the  original  contract  was  entered  into  with  notice  of  a  special  use  for  the 
goods    or  of  resale.^^ 

d.  Remote  Damages.  Remote  damages^*  not  connected  directly  with  the 
breach  of  contract  and  such  as  cannot  be  said  to  have  entered  into  the  contem- 
plation of  the  parties  at  the  time  the  contract  was  made  will  be  invariably 
denied. 


Jur.  N.  S.  267,  34  L.  J.  C.  P.  109,  11  L.  T. 
Rep.  N.  S.  771,  13  Wkly.  Rep.  386,  114 
E.  C.  L.  445. 

91.  Jordan  v.  Patterson,  G7  Conn.  373,  35 
All.  521 ;  Illinois  Cent.  R.  Co.  V.  Cobb,  64  111. 
128 ;  Messmore  v.  New  York  Shot,  etc.,  Co., 
40  N.  Y.  422;  Grebert-Borgnis  y.  Nugent,  15 
Q.  B.  D.  85,  54  L.  J.  Q.  B.  511;  Hydraulic 
Engineering  Co.  v.  McHaffie,  4  Q.  B.  D.  670, 
27  Wkly.  Rep.  221;  Hinde  v.  Liddell,  L.  R. 
10  Q.  B.  265.  44  L.  J.  Q.  B.  105,  32  L.  T.  Rep. 
N.  S.  449,  23  Wkly.  Rep.  65 ;  Elbinger  v. 
Arjistrong,  L.  R.  9  Q.  B.  473,  43  L.  J.  Q.  B. 
211,  30  L.  T.  Rep.  N.  S.  871,  23  Wkly.  Rep. 
127;  Borries  v.  Hutchinson,  18  C.  B.  N.  S. 
445,  11  Jur.  N.  S.  267,  34  L.  J.  C.  P.  169,  11 
L.  T.  Rep.  N.  S.  771,  13  Wkly.  Rep.  386,  114 
E.  C.  L.  445.  A  contractor  whd  fails  to 
finish  a  railroad  by  the  time  limited  in  his 
contract  cannot  be  held  for  the  loss  occa- 
sioned to  the  owner  of  the  road  by  reason  of 
another  contract  between  him  and  a  third 
party,  for  the  use  of  the  road  after  the  time 
it  should  have  been  completed,  even  though 
he  may  have  known  of  the  existence  and  the 
terms  of  such  other  contract  at  the  time  of 
entering  into  his  own,  unless  he  expressly 
agrees  to  such  a  rule  of  damages.  Snell  v. 
Cottingham,  72  111.  161. 

Collateral  undertaking. —  In  a  suit  for  the 
rent  of  a  hotel  in  which  the  lessee  seeks  to 
recoup  damages  sustained  by  the  lessor's  neg- 
lect to  keep  it  in  repair  as  agreed,  the  loss  of 
a  contract  by  which  the  lessee  sublet  the 
hotel  is  not  a  proper  element  of  damages,  it 
being  a  collateral  undertaking  which  the  par- 
ties could  not  reasonably  have  contemplated 
when  they  made  the  contract.  Stewart  V. 
Lanier  House  Co.,  75  Ga.  582. 

9S.  Indiana. —  Vickery  v.  McCormick,  117 
Ind.  594,  20  N.  E.  495. 

Maine. —  Grindle  v.  Eastern  Express  Co., 
67  Me.  317,  24  Am.  Rep.  31. 

North  Carolina. —  Hamilton  v.  Western, 
etc.,  Co.,  96  N.  C.  398,  3  S.  E.  164. 

Wisconsin. —  Hammer  v.  Schoenfelder,  47 
Wis.  455,  2  N.  W.  1129. 

England. — Schulze  v.  Great  Eastern  R.  Co., 
19  Q.  B.  D.  30,  56  L.  J.  Q.  B.  442,  57  L.  T. 
Rep.  N.  S.  438,  35  Wkly.  Rep.  683;  Simpson 
V.  London,  etc.,  R.  Co.,  1  Q.  B.  D.  274,  45 
L.  J.  Q.  B.  182,  33  L.  T.  Rep.  N.  S.  805,  24 
Wkly.  Rep.  294 ;  British  Columbia,  etc.,  Spar, 
etc.,  Co.  V.  Nettleship,  L.  R.  3  C.  P.  499,  37 


L.  J.  C.  P.  235;  IS  L.  T.  Rep.  N.  S.  604,  16 
Wkly.  Rep.  1046 ;  Smeed  t.  Foord,  1  E.  &  E. 
602.  5  Jur.  N.  S.  291,  28  L.  J.  Q.  B.  178,  7 
Wkly.  Rep.  266,  102  E.  C.  L.  602. 

93.  Jordan  v.  Patterson,  67  Conn.  473,  35 
Atl.  521;  Mann  V.  Taylor,  78  Iowa  355,  43 
N.  W.  220 ;  Hammond  v.  Bussey,  20  Q.  B.  D. 
79,  57  L.  J.  Q.  B.  58. 

94.  Alahama. —  Burton  v.  Henry,  90  Ala. 
281,  7  So.  925;  Culver  v.  Hill,  68  Ala.  66,  44 
Am.  Rep.  134. 

Arkansas. —  Collins  v.  Karatopsky,  36  Ark. 
316;  Gerson  v.  Siemens,  30  Ark.  50. 

California. — Southern  California  Sav.  Bank 
V.  Asbury,  117  Cal.  96.  48  Pac.  1081;  Pendle- 
ton V.  Cline,  85  Cal.  142.  24  Pac.  659. 

Co iorado. —  Lilley  v.  Randall,  3  Colo.  298. 

Connecticut. —  Lewis  r.  Hartford  Dredging 
Co.,  68  Conn.'  221,  35  Atl.  1127. 

Georgia. —  Doyle  v.  Days,  94  Ga.  633,  20 
S.  E.  133;  Wimngham  Hooven,  74  Ga.  233, 
58  Am.  Rep.  435. 

Illinois. —  Williams  t.  Case,  79  111.  356 ; 
Rockford,  etc.,  R.  Co.  v.  Beekemeier,  72  111. 
267 ;  O'Conner  v.  Nolan,  64  111.  App.  357. 

Indiana. —  Gadbury  v.  Stahl,  41  Ind.  348 ; 
Lewis  v.  Lee,  15  Ind.  499. 

Iowa. —  Prosser  v.  Jones,  41  Iowa  674. 

Kansas. —  Macy  v.  Peach,  2  Kan.  App.  575, 
44  Pac.  687. 

Maine. —  Bridges  v.  Stickney,  38  Me.  361. 

Michigan. —  Carnegie  v.  Holt,  99  Mich.  606, 
58  N.  W.  623. 

Minnesota. —  Loudy  v.  Clarke,  45  Minn. 
477,  48  N.  W.  25 ;  Osborne  r.  Poket,  33  Minn. 
10,  21  N.  W.  752. 

Missouri. —  Wilson  v.  Weil,  67  Mo.  399; 
Turner  v.  Gibbs,  50  Mo.  556. 

Nebraska. —  Bridges  r.  Lanham,  14  Nebr. 
369,  15  N.  W.  704,  45  Am.  Rep.  121. 

Neto  York. —  Dillon  v.  Masterson,  42  N.  Y. 
Super.  Ct.  176;  Russell  v.  Giblin,  16  Daly 
258,  10  N.  Y.  Suppl.  315  [affirming  5  N.  Y. 
Suppl.  545]  ;  Chadwick  v.  Woodward,  12  Daly 
399 ;  New  York  Academy  of  Music  v.  Hackett, 
2  Hilt.  217;  Masterton  v.  Brooklyn,  7  Hill  61, 
42  Am.  Dec.  38;  Taylor  v.  Read,  4  Paige  561. 

North  Carolina. —  Ashe  i".  De  Rossett,  50' 
N.  C.  299,  72  Am.  Dec.  552. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v.. 
Titusvilie,  etc..  Plank  Road  Co.,  71  Pa.  St. 
350;  Adams  Express  Co.  v.  Egbert,  36  Pa.  St.. 
360,  78  Am.  Dec.  382. 

South  Carolina. —  Sitton  v.  Macdonald,  25 
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e.  Proflts.  In  order  to  recover  profits  in  case  of  a  breach  of  contract,  such 
profits  must  have  been  witliin  the  contemplation  of  the  parties  at  the  time  tliat 
tlie  contract  was  made,  and  wiiere  such  profits  do  not  enter  into  the  contract  itself 
they  will  be  denied.'*^  Anticipated  damages,  different  from  those  wliich  would 
ordinarily  he  sustained,  are  not  always  recoverable,  but  will  only  be  awai'ded 
when  in  view  of  special  circumstances  they  may  be  regarded  as  tlie  natui-al  and 
direct  result  of  the  breach,  and  are  not  prol>lematical,  but  are  capable  of  being 
foreseen  and  of  being  estimated  with  reasonable  accuracy.''"''  In  all  cases  the 
damages  claimed  should  be  capable  of  being  definitely  ascertained.'"  Where  the 
damages  claimed  are  so  speculative  and  dependent  upon  numerous  and  changing 
contingencies  that  their  amount  is  not  susceptible  of  actual  proof  with  any  rea- 
sonable degree  of  certainty  no  recovery  can  be  had.^' 


S.  C.  68,  60  Am.  Rep.  484;  D'Orval  v.  Hunt, 
Dudley  180. 

Texas. —  Gates  v.  Sparkman,  73  Tex.  619, 
11  S.  W.  846,  15  Am.  St.  Rep.  806;  Tomp- 
kins Co.  V.  Galveston,  etc..  R.  Go.,  4  Tex.  Giv. 
-App.  1.  2,3  S.  W.  25;  Westfall  v.  Perry.  (Giv. 
App.  1893)  23  S.  W.  740;  San  Antonio  Gas 
Co.  V.  Harber,  1  Tex.  App.  Civ.  Gas.  §  1123; 
Haker  v.  Boedeker,  1  Tex.  App.  Civ.  Gas. 
■k  1034;  Galveston,  etc.,  R.  Co.  v.  Marsden,  1 
Tex.  App.  Civ.  Gas.  §  1001. 

Vermont. —  Smith  r.  Smith,  45  Vt.  433. 

Wisconsin. — -  Aultman  v.  Case,  68  Wis.  612, 
32  N.  W.  772;  Hutchinson  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  541 ;  Brayton  v.  Chase,  3  Wis. 
456. 

United  States.—  Cahn  v.  Western  Union 
Tel.  Co.,  46  Fed.  40. 

England. —  Hobbs  v.  London,  etc..  R.  Co. 
L.  R.  10  Q.  B.  Ill,  44  L.  J.  Q.  B.  49,  32  L.  T. 
Rep.  N.  S.  352,  23  Wkly.  Rep.  520;  Borries 
V.  Hutchinson,  18  G.  B.  N.  S.  445,  11  Jur. 
]Sr.  S.  267,  34  L.  J.  G.  P.  169.  11  L.  T.  Rep. 
N.  S.  771,  13  Wkly.  Rep.  386,  114  E.  G.  L. 
445. 

Canada. —  Fer  Grand  Tronc  Compagnie, 
etc.  V.  Black,  17  Rev.  Leg.  669;  Dullea  v. 
Taylor,  35  U.  C.  Q.  B.  395. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  37 
et  seq. 

95.  Florida.— Bvocla  v.  Gale,  14  Fla.  523, 
14  Am.  Rep.  356. 

Georqia. —  Sanderlin  v.  Willis,  94  Ga.  171, 

21  S.  E.  291. 

Indiana. —  Acme  Cycle  Go.  v.  Clarke,  157 
Ind.  271,  61  N.  E.  561. 

Kentucky. — Blood  v.  Herring,  61  S.  W.  273, 

22  Ky.  L.  ilep.  1725. 

Louisiana. —  Blymer  Ice  Mach.  Co.  v.  Mc- 
Donald, 48  La.  Aiin.  430,  19  So.  459 ;  Vidalat 
V.  New  Orleans,  43  La.  Ann.  1121,  10  So.  175; 
WillianiH  v.  Barton,  13  La.  404. 

Michigan. —  Dykcma  r.  Minneapolis,  etc., 
R.  Co.,  101  Mich.  47,  59  N.  W.  447. 

Neu}  Hampshire. —  Salinger  Salinger,  69 
N.  H.  589,  45  All.  558. 

New  Jersey. — Wohfoft  v.  Mount,  3G  N.  J.  L. 
202,  13  Am.  Rep.  438. 

New  York. —  McHsmorc  v.  New  York  Shot, 
etc.,  Co.,  40  N.  Y.  422;  Grimn  i\  Colver,  16 
N.  Y.  489.  09  Am.  Dec.  718;  Tleineman  v. 
Heard,  2  Hiin  324. 

I'eniiHyhmnia.. —  Adams  Express  Co.  v.  Eg- 

[VII.  C.  3.  e] 


bert,  36  Pa.  St.  360,  78  Am.  Dec.  382;  Finch 
V.  Heermans,  5  Luz.  Leg.  Reg.  125. 

South  Carolina. —  Sitton  v.  McDonald.  25 
S.  C.  68,  00  Am.  Rep.  484. 

Wisconsin. —  Serfling  v.  Andrews,  106  Wis. 
78,  81  N.  W.  991. 

England. — Schulze  v.  Great  Eastern  R.  Co., 
19  Q.  B.  D.  30,  56  L.  J.  Q.  B.  442,  57  L.  T. 
Rep.  N.  S.  438,  35  Wkly.  Rep.  683;  Borries 
V.  Hutchinson,  18  C.  B.  N.  S.  445,  11  .Jur. 
N.  S.  267,  34  L.  J.  C.  P.  169,  11  L.  T.  Rep. 
N.  S.  771,  13  Wkly.  Rep.  386,  114  E.  C.  L. 
445;  Jameson  v.  Midland  R.  Co.,  50  L.  T. 
Rep.  N.  S.  426. 

Canada. —  Kennedy  v.  American  Express 
Co.,  22  Ont.  App.  278. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  72 
et  seq. ;  and  infra,  XI,  D. 

96.  Kelly  v.  Fahmey,  97  Fed.  176,  38 
C.  C.  A.  103;  New  York  Cent.  Trust  Co.  v. 
Clark,  92  Fed.  293,  34  C.  C.  A.  354. 

97.  Hair  v.  Barnes,  26  111.  App.  580;  West- 
ern Gravel  Road  Co.  v.  Cox,  39  Ind.  260; 
Finch  V.  Heermans,  5  Luz.  Leg.  Reg.  (Pa.) 
125.  See  also  Crabbs  v.  Koontz,  69  Md.  59, 
13  Atl.  591,  which  was  a  suit  on  a  replevin 
bond. 

98.  Alaiama. —  Reed  Lumber  Co.  v.  Lewis, 
94  Ala.  626,  10  So.  333 ;  Gunter  v.  Beard.  93 
Ala.  227,  9  So.  389 ;  Pollock  v.  Gantt,  69  Ala. 
373,  44  Am.  Rep.  519. 

California. —  Friend,  etc.,  Lumber  Co.  v. 
Miller,  67  Gal.  464,  8  Pac.  40. 

Delaware. — Unruh  v.  Taylor,  2  Pennew.  42, 
43  Atl.  515. 

Georgia. —  Harris  v.  Moss,  112  Ga.  95,  37 
S.  E.  123;  Stewart  v.  Lanier  House  Co.,  75 
Ga.  582. 

Illinois. —  Hill  v.  Parsons,  110  111.  107; 
O'Connor  v.  Noland,  64  111.  App.  357 ;  Koch 
V.  Merk,  48  111.  App.  26;  Sawyer  v.  Hazlitt, 
37  111.  App.  474. 

Indiana.—  Williamson  v.  Brandenburg,  133 
Ind.  594,  32  N.  E.  834. 

/oirn.— Graves  r.  Gla.ss,  86  Iowa  261,  53 
N.  W.  231 ;  Villisca  First  Nat.  Bank  i'.  Thur- 
m.an,  09  Iowa  693,  25  N.  W.  909. 

Kansas. —  Missouri,  etc.,  R.  Co.  v.  Ft. 
Scott,  15  Kan.  435. 

Louisiana. —  Rigney  v.  Monette,  47  La. 
Ann.  648,  17  So.  211. 

Maryland. —  Bullock  v.  Bergman,  46  Md. 
270. 
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D.  Ceptain  and  Unceptain  Damages — l.  In  General.  Where  a  party 
claims  damages  by  reason  of  injury  inflicted  either  in  actions  ex  delicto oy  ex 
contractu^  he  must  not  only  show  an  injury  sustained,  but  must  also  show  with 
reasonable  certainty  the  amount  of  damages  he  has  sustained  in  consequence 
thereof.^  It  is  not,  however,  a  suflicient  reason  for  disallowing  damages  claimed 
that  a  party  can  state  their  amount  only  proximately ;  it  is  enough  if  from  proxi- 
mate estimates  of  witnesses  a  satisfactory  conclusion  can  be  reached.^  The  rule 
of  recovery  is  compensation.  Where  the  loss  is  pecuniary  and  is  present  and 
actual  and  can  be  measured,  but  no  evidence  is  given  showing  its  extent,  or  from 
which  it  can  be  inferred,  the  jury  can  allow  nominal  damages  only/    It  is  not 


Michigan. —  Stevens  Yale,  113  Mich. 
680,  72  N.  W.  5;  Fitzsimmons  V.  Chapman, 
37  Mich.  139,  26  Am.  Rep.  508. 

Mississippi.  —  Vicksburg,  etc.j  R.  Co.  a. 
Ragsdale,  46  Miss.  458. 

New  Yorfc.— Booth  i:  Spuyten  Duyvil  Roll- 
ing Mill  Co.,  00  N.  Y.  487 ;  Brooke  v.  Trades- 
men's Nat.  Bank,  69  Hun  202,  23  N.  Y. 
Suppl.  802;  Bean  v.  Carleton,  58  Hun  611,  12 
N.  Y.  Suppl.  519;  Dillon  v.  Masterson,  42 
N.  Y.  Super.  Ct.  176. 

Pennsylvania. —  Shirley  v.  Keagy,  126  Pa. 
St.  282.  17  Atl.  607;  Rankin's  Appeal,  (1888) 
16  Atl.  82;  McKnight  v.  Ratcliff,  44  Pa.  St. 
156;  Finch  V.  Heermans,  5  Luz.  Leg.  Reg. 
125. 

South  Carolina. —  Sitton  v.  McDonald,  25 
S.  C.  68,  60  Am.  Rep.  484;  Tappan  v.  Har- 
wood,  2  Speers  536. 

Tennessee. —  Fort  v.  Orndoff,  7  Heisk.  167. 

Texas.—  Elmendorf  v.  Classen,  92  Tex.  472, 
49  S.  W.  1043  [reversing  {Civ.  App.  1898) 
47  S.  W.  1023];  Greer  r.  Varnell,  27  Tex. 
Civ.  App.  255,  65  S.  W.  196. 

United  States.— BgW  v.  Cunningham,  3  Pet. 
69,  7  L.  ed.  606;  New  York  Cent.  Trust  Co. 
V.  Clark,  92  Fed.  293,  34  C.  C.  A.  354;  Balph 
V.  Rathburn  Co.,  75  Fed.  971,  21  C.  C.  A. 
584;  Hunt  V.  Oregon  Fac.  R.  Co.,  36  Fed. 
481,  13  Sawy.  516,  1  L.  R.  A.  842;  Weibye  v. 
Dressel,  2  Fed.  264,  5  Hughes  137. 

Canada. —  Gilbert  v.  Campbell,  12  N. 
Brunsw.  474. 

A  conjectural  estimate  of  the  profits  which 
might  have  been  made  is  not  a  legitimate 
basis  upon  which  damages  may  be  fixed. 
Newbrough  v.  Walker,  8  Gratt.  (Va.)  16,  56 
Am.  Dec.  127  [quoted  in  James  v.  Adams,  8 
W.  Va.  568]. 

The  question  what  damages  are  speculative 
and  therefore  not  recoverable  is  for  the  court 
and  not  for  the  jury.  Mississippi,  etc.,  R. 
Co.  V.  Prince,  34  Minn.  71,  24  N.  W.  344. 

99.  Where  from  the  nature  of  the  case  the 
amount  of  the  damages  in  an  action  of  tort 
cannot  be  estimated  with  cei'tainty,  or  only 
a  part  of  them  can  be  so  estimated,  all  the 
facts'  and  circumstances  of  the  ca.se  having 
any  tendency  to  show  damages  or  their  prob- 
able amount  may  be  placed  before  the  jury, 
so  as  to  enable  them  to  make  the  most  intel- 
ligible and  probable  estimate  which  the  na- 
ture of  the  case  will  permit.  Allison  v. 
Chandler,  11  Mich.  542. 

1.  The  cardinal  principle  in  relation  to  the 


damages  to  be  compensated  for  on  the  breach 
of  a  contract  that  the  plaintiff  must  establish 
the  quantum  of  his  loss,  by  evidence  from 
which  the  jury  will  be  able  to  estimate  the 
extent  of  his  injury,  will  exclude  all  such 
elements  of  injury  as  are  incapable  of  being 
ascertained  by  the  usual  rules  of  evidence 
to  a  reasonable  degree  of  certainty.  Wol- 
cott  V.  Mount,  36  N.  J.  L.  262,  13  Am.  Rep. 
438. 

2.  Parke  f.  Frank,  75  Cal.  364,  17  Pac. 
427;  Wolcott  v.  Mount,  30  N.  J.  L.  262,  13. 
Am.  Rep.  438 ;  Forrest  v.  Buchanan,  203  Pa. 
St.  454,  52  Atl.  267. 

3.  Satchwell  v.  Williams,  40  Conn.  371.  In 
Duke  V.  Missouri  Pac.  R.  Co.,  99  Mo.  347, 
351,  12  S.  W.  636,  the  court  said:  "mere 
there  is  no  evidence  showing  the  amount,  or 
the  proximate  amount,  of  expenses  incurred 
for  medicines,  medical  attention  or  like  serv- 
ices, the  jury  have  no  basis  upon  which  to 
form  an  estimate  of  the  damages  that  ought 
to  be  assessed  on  account  thereof,  and  dam- 
ages of  this  kind  cannot  be  found  except  upon 
such  proof.  Eckerd  v.  Chicago,  etc.,  R.  Co., 
70  Iowa  353,  30  N.  W.  615;  Reed  v.  Chicago, 
etc.,  R.  Co.,  57  Iowa  23,  10  N.  W.  285 ;  Crow- 
ley V.  St.  Louis,  etc.,  R.  Co.,  24  Mo.  App. 
119;  Shear.  &  Redf.  on  Neg.  (4th  ed.)  §  759. 
Where  compensatory  damages  only  are  given, 
the  recovery  must  be  confined  to  the  actual 
damages  sustained.  Hannibal  Bridge  Co.  v. 
Schaubacher,  57  Mo.  582.  And  when  such 
damages  are  susceptible  of  proof  with  ap- 
proximate accuracy,  and  may  be  measured 
with  some  degree  of  certainty,  they  should 
not  be  left  to  the  guess  of  the  jury,  even  in 
actions  ex  delicto.  Parsons  v.  Missouri  Pae. 
R.  Co.,  94  Mo.  286,  6  S.  W.  464 ;  Pritchard  r. 
Hewitt,  91  Mo.  547,  4  S.  W.  437,  60  Am. 
Rep.  265."  In  Leeds  v.  Metropolitan  Gas- 
light Co.,  90  N.  Y.  26,  29,  the  court  said: 
"  For  pain  and  suffering,  or  injuries  to  the 
feelings,  there  can  be  no  measure  of  com- 
pensation, save  the  arbitrary  judgment  of  m 
jury.  But  that  is  a  rule  of  necessity'.  Where 
actual  pecuniary  damages  are  sought,  some 
evidence  must  be  given  showing  their  exist- 
ence and  extent.  If  that  is  not  done  the 
jury  cannot  indulge  in  an  arbitrary  estimate 
of  their  own." 

4.  Leeds  v.  Metropolitan  Gaslight  Co.,  90 
N.  Y.  26  [citing  New  York  Dry-Dock  Co.  r. 
Mcintosh,  5  Hill  (N.  Y.)  290;  Brantingham 
V.  Fay,  1  Johns.  Cas.  (N.  Y.)  255;  Sedg- 
wick Dam.  c.  2,  p.  47]. 
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necessary  to  show  the  exact  amount  of  damages  to  an  absolute  certainty  \  ''  Vjut  the 
amount  of  damages  claimed  must  be  shown  with  reasonable  certainty  in  order  to 
warrant  a  recovery.'' 

2.  Physical  Pain,  Physical  pain  has  always  Ijeen  considered  an  element  of 
damages  for  which  compensation  should  be  allowed.'    Mental  suffering  and 


5.  Hubbard  Specialty  Mfg.  Co.  v.  Minneap- 
olis VVood-Defsigning  Co.,  47  Minn.  393,  .50 
N.  W.  349;  Barngrover  v.  Maack,  46  Mo. 
App.  407. 

6.  California. — Parke  v.  Frank,  75  Cal.  364, 
17  Pae.  427. 

Kansas. —  Lyon  County  School  Dist.  No. 
46  r.  Lund,  51  Kan.  731,  33  Pac.  595. 

Kentucky. —  Williams  v.  Hall,  2  Dana  97. 

Louisiana. —  Minor  v.  Wright,  16  La.  Ann. 
151;  Ranson  v.  Labranche,  16  La.  Ann.  121. 

Minnesota. —  Pullen  v.  Wright,  34  Minn. 
314,  26  N.  W.  394. 

Missouri. —  Biglow  v.  Carney,  18  Mo.  App. 
534. 

Pennsylvania. —  Forrest  v.  Buchanan,  203 
Pa.  St.  454,  52  Atl.  267. 

Texas. —  Western  Union  Tel.  Co.  v.  Brown, 
62  Tex.  536. 

7.  Alahama. —  Louisville,  etc.,  R.  Co.  v. 
Binion,  107  Ala.  645,  18  So.  75;  South,  etc., 
R.  Co.  V.  McLendon,  63  Ala.  266. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Dob- 
bins, 00  Ark.  481,  30  S.  W.  887,  31  S.  W. 
147;  Cameron  v.  Vandegriff,  53  Ark.  381, 
13  S.  W.  1092;  Ward  v.  Blackwood,  48  Ark. 
396,  3  S.  W.  624. 

CaM/orma.— Malone  v.  Hawley,  46  Cal. 
409;  Fairchild  v.  California  Stage  Co.,  13 
Cal.  599. 

Colorado. —  Wall  v.  Livezay,  6  Colo.  465. 

Connecticut. —  Lawrence  v.  Housatonic  R. 
Co.,  29  Conn.  390;  Masters  v.  Warren,  27 
Conn.  293. 

Delaioare. —  Wallace  v.  Wilmington,  etc., 
R.  Co.,  8  Houst.  529,  18  Atl.  818. 

District  of  Columbia. —  Johnson  v.  Balti- 
more, etc.,  R.  Co.,  6  Mackey  232 ;  Larmon  w. 
District  of  Cohimbia,  5  Mackey  330. 

Georgia. —  Georgia  Southern  iR.  Co.  v.  Neel, 
68  Ga.  009;  Atlanta,  etc.,  R.  Co.  v.  Johnson, 
06  Ga.  259;  Cooper  v.  Mullins,  30  Ga.  14G, 
76  Am.  Dec.  036. 

7Z;;inoj.s.— Central  R.  Co.  v.  Serfass,  153111. 
379,  39  N.  E.  119  [affirming  53  111.  App. 
448] ;  St.  Louis  Consol.  Coal  Co.  v.  Hienni, 
140  111.  014,  35  N.  E.  162;  Chicago,  etc.,  R. 
Co.  V.  Holland,  122  HI.  461,  13  N.  E.  145; 
Sheridan  v.  Hibbard,  119  111.  307,  9  N.  E. 
901;  Hannibal,  etc.,  R.  Co.  v.  Martin,  111 
111.  219;  Cliicago,  etc.,  R.  Co.  v.  Pavzant,  87 
HI.  125;  Cliicapo  v.  Elzeman,  71  111.  131; 
Cliicago  V.  Langlnss,  CO  111.  .301;  Pierce  v. 
Millay,  44  111.  189. 

Indiana. —  Wabash,  etc.,  R.  Co.  r.  Mor- 
gan, 132  Ind.  430,  31  N.  E.  001,  32  N.  E. 
85;  Indiana  Car  Co.  V.  Parker,  100  Ind.  181; 
Huntington  v.  Broen,  77  Ind.  29;  Oliio,  etc., 
R.  Co.  V.  DickorHon,  59  Ind.  317;  Indianapolis 
r.  GaHton.  58  Ind.  224;  Chicago,  etc.,  R.  Co. 
V.  Butler,  10  Ind.  App.  2'14,  38  N.  E.  1. 

/oina. —  Pence  v.  Wa))aHl)  R.  Co.,  110  Towa 
279,  00  N.  W.  59;  Fleming  v.  Shenandoah,  71 
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Iowa  450,  32  X.  W.  456;  Stafford  v.  Oska- 
loosa,  64  Iowa  251,  20  N.  W.  174;  Redding 
V.  Gates,  52  Iowa  210,  2  N.  W.  1079;  McKin- 
ley  V.  Chicago,  etc.,  R.  Co.,  44  Iowa  314,  24 
Am.  Rep.  748 ;  Muldowney  v.  Illinois  Cent. 
R.  Co.,  30  Iowa  402. 

Kansas. —  Missouri,  etc.,  R.  Co.  f.  W^eaver, 
10  Kan.  450 ;  Kansas  Pac.  R.  Co.  v.  Pointer, 
9  Kan.  620;  Tefft  v.  Wilcox,  6  Kan.  46. 

Kentucky. —  Kentucky  Cent.  R.  Co.  v.  Ack- 
ley,  87  Ky.  278,  8  S.  W.  91,  10  Ky.  L.  Rep. 
170,  12  Am.  St.  Rep.  480:  Louisville,  etc.,  R. 
Co.  V.  Wade,  11  Ky.  L.  Rep.  904. 

Louisiana. —  Rutherford  v.  Shreveport,  etc., 
R.  Co.,  41  La.  Ann.  793,  6  So.  044. 

Maine. —  Mason  v.  Ellsworth,  32  Me.  271; 
Verrill  v.  Minot,  31  Me.  299. 

Maryland. —  McMahon  r.  Northern  Cent. 
R.  Co.,  39  Md.  438;  Pittsburg,  etc.,  R.  Co. 
V.  Andrews,  39  Md.  329,  17  Am.  Rep.  508. 

Massachusetts.  —  Hawes  v.  Knowles,  114 
Mass.  518,  19  Am.  Rep.  383. 

Michigan.—  Kinney  V.  Folkerts,  84  iMich. 
610,  48  N.  W.  283;  Ross  v.  Leggett,  01  Mich. 
445,  8  N.  W.  695,  1  Am.  St.  Rep.  608. 

Mississippi. — Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  400,  7  Am.  Rep.  699. 

Missouri. — Ridenhour  v.  Kansas  City  Cable 
R.  Co.,  102  Mo.  270,  13  S.  W.  889,  14  S.  W. 
760;  Stephens  v.  Hannibal,  etc.,  R.  Co.,  96 
Mo.  207,  9  S.  W.  589,  9  Am.  St.  Rep.  336; 
Chartrand  v.  Southern  R.  Co.,  57  Mo.  App. 
425 ;  McMillan  v.  Union  Press-Brick  Works, 
6  Mo.  App.  434 ;  Steiner  v.  Moran,  2  Mo.  App. 
47. 

Nebraska. — ■  Chicago,  etc.,  R.  Co.  v.  Star- 
mer,  26  Nebr.  630,  42  N.  W.  706. 

Nevada. —  Cohen  r.  Eureka,  etc.,  R.  Co.,  14 
Nev.  376. 

Neio  Hampshire. — Holvoke  r.  Grand  Trunk 
R.  Co.,  48  N.  H.  541. 

Neii  Jersey. —  Klein  v.  Jewett,  26  N.  .J. 
Eq.  474. 

Neiv  York. —  Curtis  r.  Rochester,  etc.,  R. 
Co.,  18  N.  Y.  534,  75  Am.  Dec.  258;  Ransom 
V.  New  York,  etc.,  Co.,  15  N.  Y.  415;  Walker 
V.  Erie  R.  Co.,  63  Barb.  260;  Swarthout  v. 
New  Jersey  Steamboat  Co.,  46  Barb.  222 ; 
Morse  v.  Auburn,  etc.,  R.  Co.,  10  Barb.  621; 
Brignoli  v.  Chicago,  etc.,  R.  Co.,  4  Daly  182. 

North  Carolinni. —  Hinson  f.  Smith,  118 
N.  C.  503,  24  S.  E.  541 ;  Wallace  ).'.  Western 
North  Carolina  R.  Co.,  104  N.  C.  442,  10 
S.  E.  552. 

Oregon. —  Oliver  v.  Northern  Pac.  Transp. 
Co.,  3  Oreg.  84. 

Pennsylvania. —  Foote  r.  American  Product 
Co.,  L'm'Pa.  St.  510.  51  Atl.  364;  Schenkel  v. 
PKtsbiiiuli,  etc..  Traction  Co.,  194  Pa.  St. 
182.  44  All.  1072;  Luke  Shore,  etc.,  R.  Co.  v. 
Frantz,  127  Pit.  St.  297,  IS  Atl.  22,  4  L.  R.  A. 
380;  Scott  Tji.  v.  Monlgonicrv,  95  Pa.  St. 
444;  McLaughlin  v.  Corrv,  77  Pa.  St.  109, 
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physical  pain  as  elements  of  damages  cannot  be  disassociated,  and  the  law  fur- 
nishes no  standard  by  which  to  measure  and  compensate  either  in  money.^  The 
amount  recoverable  depends  upon  the  nature  and  extent  of  the  injuiy  as  shown 
by  the  evidence,  and  must  necessarily  be  left  somewhat  to  the  discretion  of  the 
jury,  under  instructions  by  the  court.^ 

3.  Mental  Anguish  —  a.  In  General.  Mental  suffering  accompanying  personal 
injury  or  physical  pain  is  always  the  subject  of  compensation.^"    While  it  is  difii- 


18  Am.  Rep.  432;  Pittsburg,  etc.,  Pass.  R.  Co. 
V.  Donahue,  70  Pa.  St.  119;  Pennsylvania, 
etc.,  Canal  Co.  v.  Graham,  63  Pa.  St.  290,  3 
Am.  Rep.  549 ;  Pennsylvania  R.  Co.  v.  Allen, 
63  Pa.  St.  27G;  Dunn  v.  Pennsylvania  R.  Co., 
20  Phila.  258. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Boehm,  57 
Tex.  152;  Missouri,  etc.,  R.  Co.  v.  McGlamory, 
(Civ.  App.  1896)  34  S.  W.  359;  Galveston, 
etc.,  R.  Co.  V.  Waldo,  (Civ.  App.  1895)  32 
S.  W.  783. 

Utah.—  Gcihlm  v.  Mclntyre,  2  Utah  384. 

Vermont.  —  Fulsome  v.  Concord,  46  Vt. 
135. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Nor- 
ment,  84  Va.  167,  4  S.  E.  211,  10  Am.  St. 
Rep.  827. 

West  Virginia.  —  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145. 

Wisco7isin. —  Reinke  v.  Bentlev,  90  Wis. 
457,  63  N.  W.  1055;  Goodno  v.  Oshkosh,  28 
Wis.  300. 

United  States. —  Wade  i:  Lerov,  20  How. 
34,  15  L.  ed.  813;  The  William  "feranfoot  v. 
Hamilton,  52  Fed.  390,  3  C.  C.  A.  155; 
Grant  v.  Union  Pac.  R.  Co.,  45  Fed.  673; 
Campbell  v.  Pullman  Palace-Car  Co.,  42  Fed. 
484;  Carpenter  v.  Mexican  Nat.  R.  Co.,  39 
Fed.  315;  Paddock  v.  Atchison,  etc.,  R.  Co., 
37  Fed.  841,  4  L.  R.  A.  231;  Anthony  v. 
Louisville,  etc.,  R.  Co.,  27  Fed.  724;  Boyle  v. 
Case,  18  Fed.  880,  9  Sawy.  386;  Secord  r. 
St.  Paul,  etc.,  R.  Co.,  18  Fed.  221,  5  McCrary 
515;  Beardsley  v.  Swann,  2  Fed.  Cas.  No. 
1.187,  4  McLean  333;  Hanson  v.  Fowle,  11 
Fed.  Cas.  No.  6.042,  1  Sawy.  539. 

England. —  Phillips  v.  South  Western  R. 
Co.,  4  Q.  B.  D.  406. 

.  Canada. —  Auclair  i\  Bastien,  4  Montreal 
Super.  Ct.  74;  Pelletier  v.  Bernier,  3  Quebec 
94. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  71; 
and  infra,  XI,  B,  2. 

In  actions  predicated  on  negligence,  dam- 
ages for  pain  are  given,  only  for  the  bodily 
and  physical  pain  of  which  the  mind  is  con- 
scious.    Chicago  V.  Gilfoil.  99  111.  App.  88. 

8.  Montgomery,  etc.,  R.  Co.  v.  Mallette,  92 
Ala.  209,  9  So.  363.  See  also  Braun  r. 
Craven,  175  111.  401,  51  N.  E.  657,  42 
L.  R.  A.  199;  Indianapolis,  etc.,  R.  Co.  v. 
Stables,  62  111.  313. 

9.  See  infra,  XI,  B,  2. 

The  jury  are  not  necessarily  limited  to  the 
suffering  which  is  past  where  the  proof  ren- 
dered is  reasonably  certain  that  future  pain 
and  suffering  is  inevitable.  Curtis  v.  Roch- 
ester, etc.,  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec. 
258:  Rnnsom  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  415. 


Where  plaintiff  sues  for  personal  injuries, 

a  judgment  on  a  verdict  allowing  him  the 
amount  of  his  necessary  medical  expenses, 
but  nothing  for  his  injuries,  will  be  reversed. 
Katz  V.  Brooklyn  Heights  R.  Co.,  35  Misc. 
(N.  Y.)  302,  71  N.  Y.  Suppl.  744. 

10.  Alabama. —  South,  etc.,  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266. 

Arkansas. —  Ward  v.  Blackwood,  48  Ark. 
396,  3  S.  W.  624. 

California.  —  Malone  v.  Ha.wley,  46  Cal. 
409;  Jones  v.  The  Cortes,  17  Cal.  487,  79 
Am.  Dec.  142. 

Colorado. —  Wall  v.  Cameron,  6  Colo.  275. 

Connecticut. — Maisenbacker  i\  Society  Con- 
cordia, 71  Conn.  369,  42  Atl.  67,  71  Am.  St. 
Rep.  213;  Lawrence  v.  Housatonic  R.  Co.,  29 
Conn.  390;  Masters  v.  Warren,  27  Conn. 
293. 

District  of  Columlia. —  Larmon  r.  District 
of  Columbia,  5  Mackey  330. 

Georgia. — City,  etc.,  R.  Co.  v.  Finley,  76  Ga. 
311;  Smith  v.  Overby,  30  Ga.  241;  Cooper 
V.  Mullins,  30  Ga.  146,  76  Am.  Dec.  638. 

Illinois.—  Chicago  City  R.  Co.  v.  Anderson, 
182  111.  298,  55  N.  E.  366  [affirming  80  111. 
App.  71]  :  West  Chicago  St.  R.  Co.  r.  Foster, 
175  111.  396,  51  N.  E.  690  [affirming  74  111. 
App.  414]  ;  Chicago  City  R.  Co.  v.  Taylor,  170 
111.  49,  48  N.  E.  831  (affirming  68  111.  App. 
613];  Sheridan  r.  Hibbard,  119  111.  307,  9 
N.  E.  901;  Hannibal,  etc.,  R.  Co.  v.  Martin, 
111  111.  219;  Chicago  v.  Langlass,  66  111. 
361;  Chicago  r.  Jones,  66  111.  349;  Indian- 
apolis, etc.,  R.  Co.  V.  Stables,  62  111.  313; 
Kellyville  Coal  Co.  v.  Yehonka,  94  111.  App. 
74;  North  Chicaffo  St.  R.  Co.  r.  Lehmnn.  82 
111.  App.  238;  Von  Reeden  v.  Evans,  52  111. 
App.  209. 

Indiana.—  Pittsburg,  etc.,  R.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  E.  582,  71  Am.  St. 
Rep.  301;  Indianapolis  r.  Gaston,  58  Ind. 
224;  Wright  v.  Compton,  53  Ind.  337;  Taber 
V.  Hutson,  5  Ind.  322,  61  Am.  Dec.  96. 

loioa. —  Watson  v.  Dilts,  116  Iowa  249,  89 
N.  W.  1068,  93  Am.  St.  Rep.  239,  57  L.  R.  A. 
559;  Kendall  r.  Albia,  73  Iowa  241,  34 
N.  W.  833;  Stafford  v.  Oskaloosa,  64  Iowa 
251,  20  N.  W.  174;  McKinlev  v.  Chicago, 
etc.,  R.  Co.,  44  Iowa  314,  24  Am.  Rep.  748. 

Kansas. — -Missouri,  etc.,  R.  Co.  v.  Weaver, 
16  Kan.  456;  Kansas  Pac.  R.  Co.  r.  Pointer, 
9  Kan.  620. 

Kentucky. —  Kentucky  Cent.  R.  Co.  r.  Ack- 
ley,  87  Ky.  278,  8  S.  W.  691.  10  Kv.  L.  Rep. 
170,  12  Am.  St.  Rep.  480;  Alexander  r.  Hum- 
ber,  86  Ky.  565,  6  S.  W.  453,  9  Kv.  L.  Rep. 
734. 

Louisiana. —  Dirmever  i\  O'Hern,  39  La. 
Ann.  961,  3  So.  132." 
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cult  to  differentiate  mental  suffering  from  physical  ];)ain,  tlic  broad,  yet  perfectly 
perceptible  or  tangible  yirinciple  has  been  announced  that  the  in  jury  inuHt  be 
physical,  as  distinguished  from  one  merely  imaginative ;  it  must  be  something 
that  produces  real  discomfort  or  annoyance  tlirough  the  medium  of  the  senses, 
not  from  delicacy  of  taste  or  refined  fancy."  In  most  cases,  however,  the  mental 
anguish  should  be  connected  with  the  bodily  injury  and  be  fairly  and  reasonably 


Maryland. —  McMalion  v.  Nortl)ern  Cent.  R. 
Co.,  39  Md.  438;  Stockton  v.  Frey,  4  Gill 
406,  45  Am.  Dee.  I?,?,. 

Massachusetts. —  Smith  v.  Holcomb,  99 
Mass.  552. 

Michigan. — Gouelier  v.  Jamieson,  124  Mich. 
21,  82  N.  W.  063. 

Mississippi. — Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  400,  7  Am.  Rep.  099. 

Missouri. —  Porter  r.  Hannibfil.  etc.,  R.  Co., 
71  Mo.  60,  36  Am.  Rep.  454;  West  v.  Forrest, 
22  Mo.  344;  Rawlings  v.  Wabash,  etc.,  Co., 
97  Mo.  App.  511,  71  S.  W.  535;  Stuppy  v. 
Hof,  82  Mo.  App.  272 ;  Hansberger  v.  Sedalia 
Electric  R.,  etc.,  Co.,  82  Mo.  App.  566. 

Nebraska. —  Omaha  St.  R.  Co.  v.  Emmin- 
ger,  57  Nebr.  240,  77  N.  W.  675. 

New  Hampshire. — ■  Clark  v.  Manchester,  64 
N.  H.  471,  13  Atl.  807;  Holyoke  v.  Grand 
Trunk  R.  Co.,  48  N.  H.  541. 

Neio  Jersey. —  Shay  v.  Camden,  etc.,  R.  Co., 
66  N.  J.  L.  334,  49  Atl.  547;  Consolidated 
Traction  Co.  v.  Lamljertson,  59  N.  J.  L.  297, 
36  Atl.  100  [affirmed  in  60  N.  J.  L.  457,  38 
Atl.  684]. 

New  Yo7-k. —  Williams  v.  Underbill,  63 
N".  Y.  App.  Div.  223,  71  N.  Y.  Suppl.  291; 
Webb  r.  Yonkers,  etc.,  R.  Co.,  51  N.  Y.  App. 
Div.  194,  64  N.  Y.  Suppl.  791  ;  O'Flaherty  v. 
Nassau  Electric  R.  Co.,  34  N.  Y.  App.  Div. 
74,  54  N.  Y.  Suppl.  96;  Jones  v.  Brooklyn 
Heio-hts  R.  Co.,  23  N.  Y.  App.  Div.  141,  48 
N.  Y.  Suppl.  914,  5  N.  Y.  Annot.  Cas.  124; 
Matteson  v.  New  York  Cent.  R.  Co.,  62  Barb. 
364 ;  Brignoli  r.  Chicago,  etc.,  R.  Co.,  4  Daly 
182. 

North  Carolina.  —  Wallace  r.  Western 
North  Carolina  Co.,  104  N.  C.  442,  10  S.  E. 
552. 

Ohio.—  Smith  v.  Bittsburg,  etc.,  R.  Co.,  23 
Ohio  St.  10. 

Pennsylvania. — Scott  Tp.  v.  Montgomery,  95 
Pa.  St.  444:  McLau«jlilin  r.  Corrv,  77  Pa.  St. 
109,  18  Am.  Rep.  432;  North  German  Lloyd 
StciuiL-iliip  Co.  V.  Wood,  IS  Pa.  Super.  Ct. 
4S8;  llockwcll  V.  Eldred,  7  Pa.  Super.  Ct.  95. 

floulli,  Carolina. —  Mack  r.  Sotitli  Bound  R. 
Co.,  52  S.  C.  323,  29  S.  E.  905,  08  Am.  St. 
Rep.  913,  40  L.  R.  A.  679. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Curry,  04 
Tex.  85;  Houston,  etc.,  R.  Co.  f.  Bochn,  57 
Tex.  152;  San  Antonio,  etc.,  R.  Co.  v.  Wci- 
gors,  22  Tex.  Civ.  App.  344,  54  S.  W.  910; 
(Jalvcsfon,  etc.,  1!.  Co.  v.  Clark,  21  Tex.  Civ. 
App.  107.  51  S.  W.  270;  Gulf,  etc.,  R.  Co.  v. 
Uolznciiscr,  (Civ.  A|)p.  1898)  45  S.  W.  188; 
MiHHoiiri,  etc.,  R.  Co.  v.  Warren,  ((;iv.  Apj). 
1897)  39  S.  W.  052;  Fry  v.  lllllan,  (Civ. 
App,  1890)  37  R.  W.  359. 

Vermont. —  Bovee  r.  Danville,  53  Vt.  183, 

Virginia. —  RiclitiKiiid,  etc.,  R.  Co,  v.  Nor- 
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mant,  84  Va,  167,  4  S,  E.  211,  10  Am.  St. 
Rep.  827. 

Washington. —  Gray  r.  Washington  Water 
Power  Co.,  30  Wash.  605,  71  Pac.  206. 

West  Virginia. —  Riley  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145;  Vinal  v. 
Core,  18  W.  Va.  1. 

Wisconsin. —  Gatzow  v.  Buening,  106  Wis. 
1,  81  N.  W,  1003,  80  Am.  St.  P^p.  1,  49 
L.  R.  A.  475 :  Robinson  v.  Superior  Rapid 
Transit  Co.,  94  Wis.  345,  68  N.  W.  961,  59 
Am.  St.  Rep.  897,  34  L.  R.  A.  205;  Stutz  v. 
Chicago,  etc.,  R.  Co.,  73  Wis.  147,  40  N.  W. 
653,  9  Am.  St.  Rep.  769;  Wilson  v.  Young, 
31  Wis.  574;  Goodno  v.  Oshkosh,  28  Wis.  300. 

United  l^tates. —  Denver,  etc..  R.  Co.  v. 
Roller,  100  Fed.  738,  41  C.  C.  A.  22,  49 
L.  R.  A.  77 ;  Southern  Express  Co.  v.  Plat- 
ten,  93  Fed.  936,  36  C,  C,  A,  46:  Carpenter 
V.  Mexican  Nat,  R,  Co,,  39  Fed,  315;  Boyle  v. 
Case,  18  Fed,  880,  9  Sawy,  386;  Morse  v. 
Duncan,  14  Fed.  396;  Hanson  v.  Fowle,  11 
Fed.  Cas.  No.  6,042,  1  Sawy.  539, 

England.— DuUeu  v.  Whiite,  [1901]  2  K,  B, 
669,  70  L.  J.  K.  B.  837,  85  L.  T.  Rep.  N.  S. 
126,  50  Wkly.  Rep.  70. 

Canada. —  Auclair  v.  Bastien,  4  Montreal 
Super.  Ct.  74;  Vanasse  v.  Montreal,  16  Rev. 
Leg.  387. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100 
et  seq. ;  and  infra,  XI,  B,  2. 

"Any  mental  anguish,  which  may  not  have 
been  connected  with  the  bodily  injury,  but 
caused  by  some  conception  arising  from  a 
dififerent  source,  could  not  properly  have  been 
taken  into  consideration  bv  the  jury."  Chi- 
cago V.  McLean,  133  111.  148^  153,  24  N.  E.  527, 
8  L.  R.  A.  765  [quoted  in  Braun  v.  Craven, 
175  111.  401,  51  N.  E.  657,  42  L.  R.  A.  199]. 

11.  Westeott  V.  Middleton,  43  N.  J.  Eq. 
478,  11  Atl.  490  [following  Cleveland  r.  Citi- 
zens' Gaslight  Co.,  20  N.  J.  Eq.  201].  In 
Indianapolis,  etc,  R,  Co,  v.  Stables,  62  111, 
313,  320  [quoted  in  Braun  v.  Craven,  175  111. 
401,  51  N.  E.  057,  42  L.  R.  A.  199],  it  was 
said:  "We  cannot  readily  understand  how 
there  can  be  pain  without  mental  suflering. 
It  is  a  mental  emotion  arising  from  a  physi- 
cal injury.  It  is  the  mind  that  either  feels 
or  takes  cognizance  of  physical  pain,  and 
licnce  tlicre  is  mental  anguish  or  sufToring  in- 
separable from  bodily  injury,  unless  the  mind 
is  ovor])ow<'rcd  and  consciousness  is  destroyed. 
The  mental  anguish  which  would  not  be 
proper  to  be  considered  is  where  it  is  not 
connecicd  with  the  bodily  injury,  but  was 
caused  by  some  mental  conception  not  arising 
from  tlic  pliysical  injury."  In  an  action  for 
personal  iiijiuics  mental  suiroring  not  con- 
nected with  the  injury,  but  c:uised  by  some 
conception  arising  from  a  diirerent  source, 
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the  natural  consequence  tliat  flows  from  it,^^  and  damages  for  prospective  mental 
anguish  are  not  recoverable  as  being  too  speculative.^^  So  the  anguish  of  mind 
arising  as  to  the  safety  of  others  who  may  be  in  personal  peril  from  the  same 
cause  cannot  be  taken  into  consideration."  There  is  a  certain  line  of  cases,  how- 
ever, in  which  recovery  may  be  had  for  mental  anguish,  although  there  is  no 
daniage  capable  of  actual  proof.  Thus  a  parent  may  recover  for  mental  anguish 
for  the  loss  of  the  possession  of  his  children,  however  small  the  value  of  their 
services  may  have  been.^''  So  a  party  may  recover  for  the  mental  anguish  expe- 
rienced in  the  removal  or  mutilation  of  a  dead  body  or  any  infringement  of  his 
rights  connected  therewith. 

b.  Accompanying  Fright.  As  a  general  rule  injuries  from  fright  accompany- 
ing a  ph3'sical  injury  furnish  a  basis  for  the  recovery  of  damages."  There  seems 
to  be  some  difference  of  opinion  among  the  courts  as  to  whether  fright  unaccom- 
panied by  personal  injury  can  be  compensated  in  daraages.^^    The  better  rule  on 


cannot  be  considered.  Pittsburg,  etc.,  R.  Co. 
V.  Story,  63  111.  App.  2.39. 

12.  Arkansas.- —  Texarkana,  etc.,  E,.  Co.  v. 
Anderson,  67  Ark.  123,  53  S.  Vv.  673. 

Connect'wut. —  Maisenbacker  v.  Society 
Concordia,  71  Conn.  369,  42  Atl.  67,  71  Am. 
St.  Rep.  213. 

lUinois. —  Chicago  City  R.  Co.  v.  Anderson, 
182  111.  298,  55  N.  E.  366  [affirming  80  111. 
App.  71] ;  Illinois  Cent.  R.  Co.  Cole,  165 
111.  334,  46  N.  E.  275;  North  Chicago  St.  R. 
Co.  V.  Duebner,  85  111.  App.  602;  North  Chi- 
cago St.  R.  Co.  V.  Lehman,  82  111.  App.  238. 

Indiana. —  Kalen  v.  Terre  Haute,  etc.,  R. 
Co.,  18  Ind.  App.  202,  47  N.  E.  694^  63  Am. 
St.  Rep.  343. 

/owa.— Watson  v.  Dilts,  116  Iowa  249,  89 
N.  W.  1068,  93  Am.  St.  Rep.  239,  57  L.  R.  A. 
559. 

Neiv  Jersey. —  Consolidated  Traction  Co.  v. 
Lambertson,  59  N.  J.  L.  297,  36  Atl.  100 
[affirmed  in  60  N.  J.  L.  457,  38  Atl.  684]. 

Pennsylvania. —  North  German  Lloyd 
Steamship  Co.  v.  Wood,  18  Pa.  Super.  Ct. 
488. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Trott,  86  Tex. 
412,  25  S.  W.  419,  40  Am.  St.  Rep.  816; 
Texas  Mexican  R.  Co.  v.  Douglass,  69  Tex. 
694,  7  S.  W.  77;  Chicago,  etc.,  R.  Co.  v. 
Hitt,  (Civ.  App.  1895)  31  S.  W.  1084. 

Vermont. —  Bovee  v.  Danville,  53  Vt.  183. 

United  States. —  Southern  Express  Co.  v. 
Platten,  93  Fed.  936,  36  C.  C.  A.  46;  Morse 
'v.  Duncan,  14  Fed.  396. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  100 
et  seq. 

13.  Illinois  Cent.  R.  Co.  v.  Cole,  165  111. 
334,  46  N.  E.  275;  Hall  v.  Cedar  Rapids, 
etc.,  Co.,  115  Iowa  18,  87  N.  W.  739.  So  it 
was  held  in  Texas  Mexican  R.  Co.  v.  Doug- 
lass, 69  Tex.  094,  7  S.  W.  77,  that  there  could 
be  no  recovery  for  mental  anguish  arising 
from  a  fear  as  to  the  future  welfare  of  the 
plaintiff's  family,  as  such  apprehension  was 
not  a  natural  result  of  the  injury.  See  also 
Planters'  Oil  Co.  v.  Mansell,  (Tex.  Civ.  App. 
1897)  43  S.  W.  913. 

14.  Wyman  v.  Leavitt,  71  Me.  227,  36  Am. 
Rep.  303 ;  Keyes  v.  Minneapolis,  etc.,  Co.,  30 
Minn.  290,  30  N.  W.  888. 

15.  Phillips  V.  Hoyle,  4  Gray  (Mass.)  568; 
Stowe  V.  Heywood,   7  Allen    (Mass.)  118; 


Magee  v.  Holland,  27  N.  J.  L.  86,  72  Am.  Dec. 
341. 

16.  Bessemer  Land,  etc.,  Co.  v.  Jenkins,  111 
Ala.  135,  18  So.  565,  56  Am.  St.  Rep.  20; 
Meagher  v.  Driscoll,  99  Mass.  281,  96  Am. 
Dee.  759. 

One  entitled  to  damages  for  being  deprived 
of  lateral  support  for  his  land,  designed  for 
a  burial-place,  is  not  entitled  to  have  the  in- 
jury to  his  feelings  considered  when  defend- 
ant intended  no  injury  thereto,  althougli 
grossly  careless.  White  v.  Dresser,  135  Mass. 
150,  46  Am.  Rep.  454. 

17.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  325. 

Connecticut. —  Masters  v.  Warren,  27  Conn. 
293;  Seger  u.  Barkhamsted,  22  Conn.  290. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v. 
Sponier,  85  Ind.  165. 

Iowa. —  Watson  v.  Dilts,  116  Iowa  249,  89 
N.  W.  1068,  57  L.  R.  A.  559. 

Neio  Jersey. —  Consolidated  Traction  Co.  v. 
Lambertson,  59  N.  J.  L.  297,  36  Atl.  100. 

New  York. —  O'Flaherty  v.  Nassau  Electric 
R.  Co.,  34  N.  Y.  App.  Div.  74,  54  N.  Y.  Supp!. 
96 ;  Jones  v.  Brooklyn  Heights  R.  Co.,  23 
N.  Y.  App.  Div.  141,  48  N.  Y.  Suppl.  914,  5 
N.  Y.  Annot.  Cas.  124. 

Pennsylvania. —  Ewing  v.  Pittsburg,  etc., 
R.  Co.,  147  Pa.  St.  40.  23  Atl.  340,  30  Am'. 
St.  Rep.  709,  14  L.  R.  A.  666. 

South  Carolina. —  Mack  v.  South  Bound  R. 
Co.,  52  S.  C.  323,  29  S.  E.  905,  68  Am.  St. 
Rep.  913,  40  L.  R.  A.  679. 

Vermont. —  Godeau  v.  Blood,  52  Vt.  251, 
36  Am.  Rep.  751. 

Wisconsin. —  Stutz  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  147,  40  N.  W.  653,  9  Am.  St.  Rep. 
769. 

United  States. —  Djenver,  etc.,  R.  Co.  v.  Rol- 
ler, 100  Fed.  738,  41  C.  C.  A.  22,  49  L.  R.  A. 

77. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100 
et  seq. 

18.  Arkansas. — Peay  v.  Western  Union  Tel. 
Co.,  64  Ark.  538,  43  S.  W.  965,  39  L.  R.  A. 
463. 

Illinois. —  Lake  Erie,  etc.,  R.  Co.  v.  Christi- 
son,  39  111.  App.  495. 

Maine. —  Wyman  v.  Leavitt,  71  Me.  227,  36 
Am.  Rep.  303. 

New  Jersey. —  Shay  v.  Camden,  etc.,  R.  Co., 
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the  subject  would  seem  to  be  that  in  order  to  warrant  a  recovery  for  sucli  cause 
it  must  be  connected  witli  or  flow  from  some  personal  injury.'^  It  has  also  been  a 
much  mooted  question  whether  a  recovery  can  be  had  for  fright  and  mental  suf- 
fering which  I'esults  in  physical  injuries,  brought  about  solely  by  such  mental 
distress.  The  better  rule  on  this  subject  seems  to  be  that  no  such  recovery  can 
be  had,^''  unless  tlie  fright  is  the  proximate  result  of  a  legal  wrong  against  the 


66  J.  L.  334,  49  Atl.  547;  Consolidatea 
Traction  Co.  f.  Lambertson,  .'59  N.  J.  L.  297, 
36  Atl.  100  [affirmed  in  60  N.  J.  L.  457,  38 
Atl.  684]. 

North  Carolina. —  Watkins  v.  Kaolin  Mfg. 
Co.,  131  N.  C.  536,  42  S.  E.  983. 

Texas. —  Yoakum  v.  Kioeger,  ( Civ.  App. 
1894)  27  S.  W.  953;  Southern  Pac.  Co.  v. 
Ammons,  (Civ.  App.  1894)  26  S.  W.  135; 
Ft.  Worth,  etc.,  Co.  r.  Smith,  (Civ.  App. 
1894)  25  S.  W.  1032. 

Wisconsin.- — ■  Gatzow  v.  Buening,  106  Wis. 
1,  81  N.  W.  1003,  80  Am.  St.  Rep.  1,  49 
L.  R.  A.  475 ;  Summerfield  v.  Western  Union 
Tel.  Co.,  87  Wis.  1,  57  N.  w.  973,  41  Am. 
St.  Rep.  17. 

United  States. —  Chase  v.  Western  Union 
Tel.  Co.,  44  Fed.  554,  10  L.  R.  A.  464. 

England.— Bnlieu  r.  White,  [1901]  2  K.  B. 
669,  70  L.  J.  K.  B.  837,  85  L.  T.  Rep.  N.  S. 
126,  50  Wklv.  Rep.  76. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100 
et  seq. 

Damages  in  a  case  of  negligent  collision 

must  be  the  natural  and  reasonable  result  of 
the  defendant's  act;  damages  for  a  nervous 
shock  or  mental  injury  caused  by  fright  at 
an  impending  collision  are  too  remote.  Vic- 
torian R.  Com'rs  v.  Coultas,  13  App.  Cas. 
222,  52  J.  P.  500  57  L.  J.  P.  C.  69,  58  L.  T. 
Rep.  N.  S.  390,  37  Wkly.  Rep.  129  [approv- 
ing The  Notting  Hill.  9  P.  D.  105,  5  Aspin. 
241,  53  L.  J.  P.  56,  51  L.  T.  Rep.  N.  S.  60,  32 
Wkly.  Rep.  764]. 

Where  defendant,  after  an  altercation  with 
plaintiff's  father,  threw  a  stone  through  the 
blinds  of  one  of  the  windows  of  his  house 
and  greatly  frightened  plaintiff,  although  she 
was  not  struck  or  touched,  but  without  in- 
tent to  injure  her,  he  was  not  liable  for  dam- 
rges  caused  by  her  fright.  White  v.  Sander, 
108  Mass.  296,  47  N.  E.  90. 

19.  Illinois. —  Braun  v.  Craven,  175  111. 
401.  51  N.  E.  657,  42  L.  R.  A.  199;  Chicago 
V.  Mclxian,  133  HI.  148,  24  N.  E.  527,  8 
L.  R.  A.  765 ;  Indianapolis,  etc.,  Co.  r. 
Stables,  62  111.  313;  West  Chicago  St.  R. 
Co.  V.  Liebig,  79  111.  App.  567. 

Kan.sas. —  Atchison,  etc.,  R.  Co.  v.  McGin- 
nis,  46  Kan.  109,  20  Pac.  453. 

Maine. —  Wyirian  r.  Loavitt,  71  Me.  227, 
:'jC>  Am.  ':i03. 

l\Ias.^af;hnsrlls.~^uuiU  r.  Postal  Tel.  CaI>lo 
Co.,  174  Mass.  57(i,  55  N.  IC.  380,  75  Am.  St. 
Rep.  374,  47  L.  \l.  A.  .■i23  ;  White  /;.  Sander, 
1(;8  Mass.  296,  47  N.  !':.  90;  Canning  v. 
WilliimiHton,  1  Cnsli.  451. 

Micli/if/n.n. —  N'-lson  v.  (!rawfiii-il,  1;i2  Midi. 
466,  Hi'N.  W.  ;i35,  80  Am.  SI.  \lr\,.  577. 

Minncnola. —  Snndcivsoii  v.  NortlK'rn  i'iic. 
R.  Co..  HH  Minn.   102,  92  N.  W.  542,  GO 
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L.  R.  A.  403;  Keyes  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  290,  30  N.  W.  888. 

Missouri. —  Deming  v.  Chicago,  etc.,  R.  Co., 
80  Mo.  App.  152 ;  Strange  v.  Missouri  Pac. 
R.  Co.,  61  Mo.  App.  580. 

New  Jersey. —  Consolidated  Traction  Co.  r. 
Lambertson,'59  N.  J.  L.  297,  36  Atl.  100  [af- 
firmed in  00  N.  J.  L.  457,  38  Atl.  684]. 

New  York. —  Mitchell  v.  Rochester,  etc.,  R. 
Co.,  151  N.  Y.  107,  45  X.  E.  354,  56  Am.  St. 
Rep.  604,  34  L.  R.  A.  781. 

Ohio. —  Ohliger  v.  Toledo  Traction  Co.,  23 
Ohio  Cir.  Ct.  265 ;  Huffman  v.  Toledo,  etc., 
R.  Co.,  9  Ohio  S.  &  C.  PI.  Dec.  748,  7  Ohio 
N.  P.  67;  Cleveland  City  R.  Co.  v.  Ebert,  10 
Ohio  Cir.  Dec.  291. 

Texas.— GuU,  etc.,  R.  Co.  c.  Trott.  86  Tex. 
412,  25  S.  W.  419,  40  Am.  St.  Rep.  866; 
Southern  Pac.  R.  Co.  v.  Ammons,  (Civ.  App. 
1894)  26  S.  W.  135. 

^Visconsin. —  Stutz  v.  Chicago,  etc.,  R.  Co., 

73  Wis.  147,  40  N.  W.  05.3,  9  Am.  St.  Rep. 
769. 

United  States. —  Southern  Express  Co.  v. 
Platten.  93  Fed.  936,  36  C.  C.  A.  46. 

England.— T)\x\ie\x  v.  White,  [1901]  2  K.  B. 
669,  70  L.  J.  K.  B.  837,  85  L.  T.  Rep.  N.  S. 
126,  50  Wkly.  Rep.  76. 

Canada. —  Roch  v.  Denis,  16  Rev.  Lgg.  569 
[affirming  4  Montreal  Super.  Ct.  134. 

20.  Illinois. —  Braun  v.  Craven,  175  111. 
401,  51  N.  E.  657,  42  L.  R.  A.  199;  Phillips 
V.  Dickerson,  85  111.  11,  28  Am.  Rep.  607. 

Massachusetts. — Smith  v.  Postal  Tel.  Cable 
Co.,  174  Mass.  570,  55  N.  E.  380,  75  Am.  St. 
Rep.  374,  47  L.  R.  A.  323;  Spade  v.  Lynn, 
etc.,  R.  Co.,  108  Mass.  285,  47  N.  E.  88,  00 
Am.  St.  Rep.  393,  38  L.  R.  A.  512. 

Minnesota. —  Sanderson  v.  Northern  Pac. 
R.  Co.,  88  Minn.  102,  92  N.  W.  542,  60 
L.  R.  A.  403;  Renner  t'.  Canfield,  30  Minn. 
90,  30  N.  \N.  435,  1  Am.  St.  Rep.  654. 

Missouri. —  Trigg  r.  St.  Louis,  etc.,  R.  Co., 

74  Mo.  147,  41  Am.  Rep.  305:  Deming  v. 
Chicago,  etc.,  R.  Co.,  80  Mo.  App.  152. 

New  York. —  Mitchell  v.  Rochester  R.  Co., 
151  N.  Y.  107,  45  N.  E.  354,  50  Am.  St.  Rej). 
004,  34  L.  R.  A.  781;  Lehman  v.  Brooklya 
City  R.  Co.,  47  Hun  355. 

Pennsylvania. —  Ewing  r.  Pittsburg,  etc., 
R.  Co.,  H7  Pa.  St.  40,  23  Atl.  340,  30  Am. 
St.  Rep.  709,  14  L.  R.  A.  600. 

See  15  Cent,  Dig.  tit.  "Damages,"  «  100 
ct  seq. 

Additional  recovery. —  In  Washington,  etc., 
R.  Co.  V.  Dashiell,  7  App.  Ca.s.  (D.  C.)  ,507, 
it  was  hold  that  the  ])Iaintill'  could  not  re- 
cover for  an  inipniniiciit  of  the  nervous  sys- 
tem i-('snlliiig  I'lDin  a  nervous  shock  at  the 
iiiiio  of  a  collision  in  addition  to  damages 
for  physical  pain  and  suii'ering. 
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plaintiff  by  the  defendant.^^  In  otlier  words  in  order  to  warrant  a  recovery  the 
physical  injury  must  be  either  contemporaneous  with  the  occasioned  fright,  or  the 
fright  and  mental  anguish  occasioning  the  injury  must  have  been  inflicted  in  a 
spirit  of  wanton  disregard  or  negligence.^^ 

e.  Resulting  From  Disflgurement  of  Person.  In  considering  the  question 
whether  a  party  can  recover  compensation  in  damages  for  mental  suffering  and 
distress  of  mind  caused  by  a  disfigurement  of  his  person  the  courts  have  not 
entirely  agreed.^  The  rule  on  this  subject  would  seem  to  be  that  the  plaintiff  is 
entitled  to  compensation  for  mental  anguish  connected  with  the  disfigurement 
itself,^^  but  the  mental  anguish  that  results  from  tlie  contemplation  of  a  maimed 
body  and  the  humiliation  of  going  through  life  in  a  crippled  condition  is  con- 
sidered a  sentimental  state  of  mind  too  remote  from  the  original  injury  to 
constitute  an  element  of  damages.^^ 

d.  Humiliation  or  Insult.  In  case  of  humiliation  or  insult,  the  right  of 
recovery  for  mental  anguish  dejjends  somewliat  upon  the  circumstances  under 
which  the  damages  are  claimed ;  but  a  recovery  on  such  ground  will  usually  be 


Miscarriage  resulting. —  In  Nelson  v.  Craw.- 
ford,  122  Mich.  406,  81  N.  W.  335,  80  Am. 
St.  Rep.  577,  defendant,  dressed  in  woman's 
clothes,  went  to  the  residence  of  plaintiff, 
whom  he  frightened  by  following  her  into  her 
house,  and  striking  the  floor  with  his  parasol ; 
the  fright,  as  alleged,  having  the  effect  of  pro- 
ducing a  miscarriage  on  plaintiff.  There  was 
no  attempt  to  do  bodily  injury,  and  it  did 
not  appear  that  defendant  intended  any 
wrong,  or  contemplated  the  alleged  conse- 
quences of  his  acts.  It  was  held  tjiat  direct- 
ing a  verdict  for  defendant,  on  the  ground 
that  the  evidence  showed  no  assault,  and  that 
fright,  unaccompanied  by  physical  injury,  is 
not  a  basis  for  damages,  is  proper.  See  also 
Mitchell  V.  Rochester,  etc.,  R.  Co.,  151  N.  Y. 
107,  45  N.  E.  354,  56  Am.  St.  Rep.  604,  34 
L.  R.  A.  781. 

21.  Sanderson  v.  Northern  Pac.  R.  Co.,  88 
Minn.  162,  92  N.  W.  542,  60  L.  R.  A. 
403;  Purcell  v.  St.  Paul  City  R.  Co., 
48  Minn.  134,  50  N.  W.  1034,  1(3  L.  R.  A. 
203;  Hill  v.  Kimball,  76  Tex.  210,  13 
S.  W.  59,  7  L.  R.  A.  018;  Houston,  etc., 
R.  Co.  V.  McKenzie,  (Tex.  Civ.  App. 
1897)  41  S.  W.  831;  Bell  v.  Great  Northern 
R.  Co.,  L.  R.  26  Ir.  428.  See  also  Gulf,  etc., 
R.  Co.  V.  Hayter,  (Tex.  Civ.  App.  1899)  55 
S.  W.  128. 

22.  Slingerland  f.  East  Jersey  Water  Co., 
58  N.  J.  L.  411,  33  Atl.  843;  Yoakum  v.  Kroe- 
ger,  (Tex.  Civ.  App.  1894)  27  S.  W.  953; 
Wilkinson  v.  Downton,  2  Q.  B.  57.  See  also 
Spade  V.  Lynn,  etc.,  R.  Co.,  168  Mass.  285,  47 
N.  E.  88,  60  Am.  St.  Rep.  393,  38  L.  R.  A. 
512;  Nelson  v.  Crawford,  122  Mich.  466,  81 
N.  W.  335,  80  Am.  St.  Rep.  577. 

23.  Some  of  them'  have  attempted  the  dis- 
tinction that  the  disfigurement  itself  is  an 
element  of  damage;  but  annoyance  to  the 
plaintiff  caused  by  a  contemplation  of  the 
disfigurement  is  too  remote  to  be  considered 
as  an  element  of  damage  resulting  from  the 
personal  injury.  Giffen  i".  Lewiston,  6  Ida. 
231,  55  Pac.  545. 

24.  Alabama. — Alabama  Great  Southern  R. 
Co.  V.  Hill,  93  Ala.  514,  9  So.  722,  30  Am.  St. 


Rep.  65  [citing  Birmingham  Lewis,  92  Ala, 
352,  9  So.  243]. 

Arkansas. — -  St.  Louis  SouthwesterT^  R.  Co. 
V.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  31 
S.  W.  147. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Lanier, 
83  Ga.  587,  10  S.  E.  279 ;  Western,  etc.,  R.  Co. 
r.  Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St. 
Rep.  320. 

loiva. —  Cameron  v.  Bryan,  89  Iowa  214,  56 
N.  W.  434. 

Michigan. —  Sherwood  v.  Chicago,  etc.,  R. 
Co.,  81  Mich.  374,  46  N.  W.  773;  Power  v. 
Harlow,  57  Mich.  107,  23  N.  W.  606. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Clark,  21 
Tex.  Civ.  App.  167,  51  S.  W.  276. 

Washifigton. —  Gray  r.  Washington  Water 
Power  Co.,  30  Wash.  665,  71  Pac.  206. 

Wisconsin. —  Nichols  v.  Brabazon,  94  Wis. 
549,  69  N.  W.  342;  Heddles  v.  Chicago,  etc., 
R.  Co.,  77  Wis.  228,  46  N.  W.  115,  20  Am.  St. 
Rep.  160. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100 
et  seq. ;  and  infra,  XI,  B,  6,  b. 

25.  Giffen  v.  Lewiston,  6  Ida.  231,  55  Pac. 
545;  Decatur  v.  Hamilton,  89  111.  App.  561; 
West  Chicago,  etc.,  R.  Co.  v.  James,  69  111. 
App.  609 ;  Chicago,  etc.,  R.  Co.  v.  Spurney,  69 
111.  App.  549 ;  Chicago,  etc.,  R.  Co.  v.  Caul- 
field,  63  Fed.  396,  11  C.  C.  A.  552  Lciting 
Bovee  v.  Danville,  53  Vt.  190].  See  also  Chi- 
cago, etc.,  R.  Co.  V.  nines,  45  III.  App  299. 

The  mental  pain  which  comes  from  the  con- 
templation of  a  maimed  body  and  the  hu- 
miliation of  going  through  life  in  a  crippled 
condition  is  too  remote  to  be  considered  an 
element  of  damage.  The  mental  pain  that 
may  be  considered  and  allowed  for  in  this 
class  of  cases  is  such  as  is  the  direct  result 
or  concomitant  of  the  physical  pain  suffered. 
Mental  pain  is  always  an  attendant  upon 
severe  physical  pain  —  such  is  the  relation  of 
mind  and  body  —  and  the  mental  pain  that 
is  the  direct  and  necessary  result  of  the  phys- 
ical pain,  but  not  otherwise,  is  a  proper  ele- 
ment of  damages  in  personal  injury  cases. 
Chicago  City  R.  Co.  v.  Anderson,  80  111.  ApT>, 
71. 
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allowed,^^  unless  tlie  claim  is  too  remotely  connected  witli  tlie  injury  complained 
of.^^ 

e.  In  Case  of  Wilful  Torts.  While  the  general  rule  obtains  that  a  recovery 
for  mental  anguish  must  generally  be  connected  witli  the  personal  physical  injury, 
it  is  also  true  that  where  the  injury  is  accompanied  l;y  circumstances  of  malice, 
insult,  or  wilfulness,  a  recovery  may  be  had  therefor.^ 


26.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  325. 

Connecticut.- — •  Gibney  v..  Lewis,  08  Conn. 
392,  36  Atl.  799. 

Illinois. —  Pennsylvania  R.  Co.  v.  Connell, 
112  111.  295,  54  Am.  Rep.  238;  Chicago,  etc., 
R.  Co.  V.  Flagg,  43  111.  304,  92  Am.  Dec.  133. 

Indiana. —  Simons  r.  Busby,  119  Ind.  13,  21 
N.  E.  451;  Wolff  v.  Trinkle,  103  Ind.  35.5,  3 
N.  E.  110. 

loiva. —  Shepard  r.  Chicago,  etc.,  R.  Co.,  77 
Iowa  54,  41  N.  W.  504. 

Kansas. —  Southern  Kansas  R.  Co.  i).  Rice, 
38  Kan.  398,  16  Pac.  817,  5  Am.  St.  Rep.  766. 

Massachusetts. — Hatch  v.  Fuller,  131  Mass. 
574. 

Michigan. —  De  May  v.  Roberts,  46  Mich. 
160,  9  N.  W.  146,  41  Am.  Rep.  154;  Fay  v. 
Swann,  44  Mich.  544,  7  N.  W.  215. 

Minnesota. —  Russell  v.  Chambers,  31  Minn. 
54,  16  N.  W.  458. 

Missouri. — Meleher  v.  Scruggs,  72  Mo.  406 ; 
State  V.  Weinel,  13  Mo.  App.  583. 

New  Hampshire. —  Lunt  r.  Philbrick,  59 
N.  H.  59. 

Islew  York. —  Ford  v.  Jones,  62  Barb.  484. 
Oregon. —  Breon  f.  Henkle,  14  Oreg.  494,  13 
Pac.  289. 

Pennsylvania. —  Sechrist  v.  Jahn,  11  Pa. 
Super.  Ct.  59. 

West  Virginia. —  Riddle  v.  McGinnls,  22 
W.  Va.  253. 

Wisconsin. —  Giese  v.  Sehultz,  53  Wis.  462, 
10  N.  W.  598;  Craker  v.  Chicago,  etc.,  R. 
Co.,  36  Wis.  657,  17  Am.  Rep.  504. 

United  States. —  Campbell  r.  Pullman  Pal- 
ace-Car Co.,  42  Fed.  484;  Bai-bour  v.  Stephen- 
son, 32  Fed.  66;  Boyle  v.  Case,  18  Fed.  880, 
9  Sawy.  386;  Quigley  v.  Central  Pac.  R.  Co., 
20  Fed.  Cas.  No.  11,510,  5  Sa^vy.  107. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100 
et  seq. 

In  an  action  by  a  husband  for  alienation  of 
the  affections  of  his  wife,  even  where  no  pre- 
cise amount  of  specilic  damages  is  proved, 
the  court  in  justified  in  awarding  substantial 
damages  for  the  disgrace  and  humiliation 
brougiit  upon  the  plaintiff,  and  for  the  depri- 
vation of  his  wife's  society.  Hart  v.  Shorey, 
12  Quebec  Super.  Ct.  84. 

"  Wounding  a  man's  feelings  is  as  much  ac- 
tual damage  as  breaking  his  limbs.  The  dif- 
ference! is,  tliat  one  is  internal  and  the  other 
extciiial,  on(!  mental,  the  otlier  physical;  in 
cither  case  the  (hiuiagc!  is  not  measurable 
wifli  exiictiicHs.  Tliei(!  can  be  a  closer  ap- 
proximation in  estimating  the  dainag(!  to  a 
iitril)  tliMM  to  the  feelings,  but  at  the  last  the 
jiinoiinl  is  ]n(h'(iiiit(!.  The  jury  would  have 
a  iinn  h  wider  disciction  in  (lealiiig  with  feel- 
ings than  with  an  ext(M'nal  injury.  At  com- 
mon law,  comiiensalory  damages  include,  upon 
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principle,  and  I  think  upon  authority,  salve 
for  wounded  feelings,  and  our  code  has  no 
purpose  to  deny  such  damages  where  the 
common  law  allowed  them."  Head  v.  Greor- 
gia  Pac.  R.  Co.,  79  Ga.  358,  360,  7  S.  E. 
217,  11  Am.  St.  Rep.  434. 

27.  Gatzow  v.  Buening,  106  Wis.  1,  81 
N.  W.  1003,  80  Am.  St.  Rep.  1,  49  L.  R.  A. 
475. 

Where  plaintiff's  check  was  dishonored  by 

a  bank  in  wliich  she  had  money  on  deposit, 
and  was  protested  and  returned  to  her,  the 
fact  that  she  had  a  nervous  chill  when  the 
check  was  returned  is  not  to  be  considered  in 
estimating  the  damage  in  an  action  against 
the  bank  for  the  wrongful  refusal  to  honor 
the  check,  as  the  chill  was  not  such  a  thing 
as  should  reasonably  have  been  anticipated 
from  persons  of  ordinary  health  and  strength. 
American  Nat.  Bank  v.  Morey,  09  S.  W.  759, 
24  Ky.  L.  Rep.  658,  58  L.  R.  A.  956. 

Worthless  stocks. —  Plaintiff,  before  pur- 
chasing stock  in  a  mining  company,  applied 
to  the  president  and  inquired  as  to  the  title 
of  the  mine  and  its  indebtedness,  and  on  the 
representations  that  the  title  was  good  and 
that  there  was  no  debt  purchased  a  portion 
of  the  stock.  It  was  held  that  in  a  suit 
against  the  president  for  damages,  on  such 
statements  proving  false  and  a  loss  ensuing, 
plaintiff  could  not  recover  for  damages  to 
his  feelings,  and  for  his  disgrace  in  the  com- 
munity for  having  been  concerned  in  the  buy- 
ing of  stock  of  a  kind  which  proved  Avorth- 
less.  Cable  v.  Bowl  us,  21  Ohio  Cir.  Ct.  53,  11 
Ohio  Cir.  Dec.  526. 

28.  Schmitz  v.  St.  Louis,  etc.,  R.  Co.,  119 
Mo.  256,  24  S.  W.  472,  23  L.  R.  A.  250 ;  Trigg 
t.  St.  Louis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am. 
Rep.  305;  Rawlings  v.  Wabash  R.  Co.,  97 
Mo.  App.  511,  71  S.  W.  535;  Williams  v.  Un- 
derbill, 63  N.  Y.  App.  Div.  223,  71  N.  Y. 
Suppl.  291.    See  also  infra,  IX,  E,  1. 

In  an  action  of  damages  for  assault  and 
battery,  where  the  act  was  vi'antonly  done, 
the  plaintiff  may  recover  for  the  mental 
anxiety,  public  degradation,  and  wounded 
sensibility  which  an  honorable  man  would 
feel,  and  which  he  suffered  under  such  a  vio- 
lation of  the  sacredness  of  his  person.  Wads- 
worth  r.  Treat,  43  Me.  103. 

"  The  case  of  libel  and  slander,  seduction, 
and  the  like,"  says  Shaw,  C.  J.,  "  are  analo- 
gous in  this;  that  in  general  they  do  not 
involve  a  loss  of  money,  time  or  business, 
ca])able  of  being  measured  and  estimatcid,  but 
are  founded  on  damages  done  to  one's  feel- 
ings, reputation,  social  position,  hope  of  ad- 
vanc(>ment  and  the  like.  These  are  damages 
not  measurable  by  any  standard,  but  capable, 
in  many  instaiu'es,  of  producing  the  greatest 
suffering,  yet,  in  other,  cause  little  or  no 
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fo  In  Case  of  Breach  of  Contract,  Mental  anguish  and  distress  disconnected 
witli  physical  injury  cannot  as  a  general  rnle  be  made  the  basis  for  a  recovery  of 
damages  for  a  breach  of  contract.^^  An  exception  to  this  rule  is  found,  howev^er, 
in  breaches  of  contract  of  marriage/"  and  in  some  exceptional  cases  of  contract 
where  the  breach  alleged  amounts  practically  to  a  wilful  tort.^^ 

g.  Failure  to  Deliver  Telegram.  As  a  general  rule  no  damages  can  be  recov- 
ered for  mental  anguish  unaccompanied  with  other  injury  caused  by  neglect  or 
failure  of  a  telegraph  company  to  send  or  deliver  a  message/^  although  in  some 
states  it  has  been  provided  by  statute  or  declared  the  law  that  recovery  can  be 
had  in  such  cases,  and  it  would  seem  that  the  object  of  such  statutes  is  to  hx  the 
measure  of  damages,  and  also  the  mode  of  procedure  for  their  recovery.^ 

h.  Injuries  to  Property.  In  the  absence  of  personal  injury  or  aggravating 
circumstances,  a  party  is  not  entitled  to  i-ecover  damages  for  mental  anguish  in 
connection  with  injury  done  to  his  property ;  ^  but  where  the  acts  complained  of 


actual  injury."  Stowe  v.  Heywood,  7  Allen 
(Mass.)  118,  123;  Treanor  Donahoe,  9 
Gush.  (Mass.)  228. 

Illinois  statute. —  In  an  action  for  damages 
by  a  coal-miner,  under  a  statute  providing 
for  the  health  and  safety  of  persons  employed 
in  coal-mines,  compensation  for  his  suffering 
in  mind  and  body,  resulting  from  injuries  in 
consequence  of  the  failure  of  the  owner  or 
proprietor  to  furnish  timber  for  props,  is  a 
proper  element  of  damages,  where  the  fail- 
ure is  wilful.  Kellyville  Coal  Co.  v.  Yehnka, 
91  111.  App.  74. 

29.  Russell  r.  Western  Union  Tel.  Co.,  3 
Dak.  315,  19  N.  W.  408;  Connell  i.  Western 
Union  Tel.  Co.,  IIG  Mo.  34,  22  S.  W.  345,  38 
Am.  St.  Rep.  575,  20  L.  R.  A.  172;  Trigg  v. 
St.  Louis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am. 
Rep.  305 ;  McBride  v.  Sunset  Telephone  Co., 
96  Fed.  81;  Wilcox  ^•.  Richmond,  etc.,  R.  Co., 
52  Fed.  204,  3  C.  C.  A.  73,  17  L.  R.  A.  804; 
Hamlin  v.  Great  Northern,  etc.,  R.  Co.,  1 
H.  &  N.  408,  2  Jur.  N.  S.  1122,  26  L.  J.  Exch. 
20,  5  Wkly.  Rep.  76.    See  also  infra,  XI,  D,  1. 

In  an  action  for  breach  of  a  contract  allow- 
ing him  to  erect  and  maintain  a  sawmill  and 
cut  timber  on  land,  one  may  recover  special 
damages  for  injuries  to  feelings  because  of 
violence  in  driving  off  his  son  and  employees. 
Enders  v.  Skannal,  35  La.  Ann.  1000. 

30.  See  Breach  of  Peomise  to  Maert,  5 
Cj'c.  1019. 

31.  Damages  for  mental  suffering  of  a 
mother,  caused  by  breach  of  contract  of  an 
express  company  to  ship  the  corpse  of  her 
child,  cannot  be  recovered,  the  contract  hav- 
ing been  made  in  the  name  of  her  husband, 
and  her  existence  not  having  been  disclosed 
to  the  company.  Wells,  etc..  Express  v.  Ful- 
ler, 4  Tex.  Civ.  App.  213,  23  S.  W.  412. 

In  an  action  by  a  wife  for  the  unlawful 
mutilation  and  dissection  of  her  husband's 
corpse  recovery  may  be  had  for  injury  to  the 
feelings  and  mental  suffering  resulting  di- 
rectly and  proximately  from  the  wrongful  act, 
although  no  actual  pecuniary  damage  is  al- 
leged or  proven.  Larson  v.  Chase,  47  Minn. 
307,  50  N.  W.  238,  28  Am.  St.  Rep.  370,  14 
L.  R.  A.  85. 

Undertakers  who  contract  with  parents  to 
keep  safely  the  body  of  their  deceased  child 


until  they  should  be  ready  to  inter  the  same 
are  liable,  on  breach  of  such  contract,  to 
damages  for  mental  anguish  caused  thereby. 
Renihan  v.  Wright,  125  Ind.  536,  25  N.  E. 
822,  21  Am.  St.  Rep.  249,  9  L.  R.  A.  514. 

32.  Alabama. —  Blount  v.  Western  Union 
Tel.  Co.,  126  Ala.  105,  27  So.  779. 

Arkansas. —  Peay  v.  Western  Union  Tel. 
Co.,  64  Ark.  538,  43  S.  W.  965,  39  L.  R.  A. 
4G3. 

Dakota. —  See  Russell  v.  Western  Union 
Tel.  Co.,  3  Dak.  315,  19  N.  W.  408. 

Kansas. —  West  v.  Western  Union  Tel.  Co., 

39  Kan.  93,  17  Pac.  807,  7  Am.  St.  Rep.  530. 
Missouri. —  Connell  v.  Western  Union  Tel. 

Co.,  116  Mo:  34,  22  S.  W.  345,  38  Am.  St. 
Rep.  575,  20  L.  R.  A.  172. 

Ohio. —  Kester  f.  Western  Union  Tel.  Co., 
8  Ohio  Cir.  Ct.  236. 

Wisconsin. — Summerfield  v.  W'estern  Union 
Tel.  Co.,  87  Wis.  1,  57  N.  W.  973,  41  Am.  St. 
Rep.  17. 

United  States. —  Chase  v.  Western  Union 
Tel.  Co.,  44  Fed.  554,  10  L.  R.  A.  464. 

And  see,  generally,  Telegraphs  and  Tele- 
phones. 

33.  Russell  v.  Western  Union  Tel.  Co.,  3 
Dak.  315,  19  N.  W.  408;  Western  Union  Tel. 
Co.  V.  Cooper,  71  Tex.  507,  9  S.  W.  598,  10 
Am.  St.  Rep.  772,  1  L.  R.  A.  728.  See  So 
Relle  V.  Western  Union  Tel.  Co.,  55  Tex.  308, 

40  Am.  Rep.  805  Icited  in  Connell  i.  Western 
Union  Tel.  Co.,  116  Mo.  34,  22  S.  W.  34.5,  38 
Am.  St.  Rep.  575,  20  L.  R.  A.  172]. 

34.  Wolf  V.  Stewart,  48  La.  Ann.  1431,  20 
So.  908.    See  also  infra,  XI,  C. 

In  an  action  for  damages  to  growing  crops 
by  destruction  of  a  fence,  whore  there  was  no 
evidence  that  the  fence  had  been  wantonly 
destroyed,  or  that  defendant  had  been  guilty 
of  outrage  or  oppression,  damages  for  mental 
suffering  were  not  recoverable.  Missouri  Pac. 
R.  Co.  V.  Cox,  2  Tex.  App.  Civ.  Cas.  §  288. 

In  an  action  for  injury  to  real  estate  by 
blasting,  the  plaintiff's  mental  anxiety  in  re- 
lation to  his  own  personal  safety  and  that  of 
his  family  is  not,  in  the  absence  of  personal 
injury,  an  element  of  damage.  Wyman  v. 
Leavitt,  71  Me.  227,  36  Am.  Rep.  303.  See 
also  Fox  V,  Borkey,  126  Pa.  St.  164,  17  Atl. 
604. 
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are  wilful  and  wanton  and  the  element  of  malice  is  apparent,  the  courts  have 
been  inclined  to  allow  damages  for  injured  feelings.'''' 

i.  Breach  of  Contract  of  Carriage.  In  an  action  against  a  carrier  for  Ijreach 
of  contract,  damages  for  mental  anguish  or  anxiety  on  the  part  of  a  passenger 
caused  by  delay  or  negligence  not  resulting  in  personal  injury  cannot  usually  be 
recovered,^"  such  damages  being  considered  too  remote  and  not  the  natural  and 
probable  consequences  of  the  injury.^''  It  is  only  where  conditions  have  been 
made  known  that  may  result  in  mental  anguish  that  there  can  be  a  recovery.^ 

E.  Loss  of  Time.  In  estimating  damages  the  plaintiff  is  entitled  to  recover 
for  the  reasonable  amount  of  time  that  may  have  been  lost  by  him  in  consequence 
of  the  injury  complained  of.^°    This  question  when  connected  with  actions  for 


35.  California. —  Eazzo  v.  Varni,  81  Cal. 
289,  22  Pac.  848. 

Indiana. —  Moyer  v.  Gordon,  113  Ind.  282, 
14  N.  E.  476. 

Massachusetts. —  Meagher  r.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759. 

New  Hampshire. —  Kimball  v.  Holmes,  60 
N.  H.  163. 

Texas. —  Yoakum  v.  Kroeger,  (Civ.  App. 
1894)  27  S.  W.  953. 

36.  Arkansas. —  St.  Louis,  etc.,  E,.  Co.  v. 
Bragg,  69  Ark.  402,  64  S.  W.  226,  86  Am. 
St.  Eep.  206;  Hot  Springs  R.  Co.  v.  Deloney, 
65  Ark.  177,  45  S.  W.  351,  67  Am.  St.  Rep. 
913. 

Illinois. —  Illinois  Cent.  R.  Co.  i;.  Siddons, 
53  III.  App.  607. 

Missouri. —  Trigg  v.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  147,  41  Am.  Rep.  305;  Strange  v. 
Missouri  Pac.  R.  Co.,  61  Mo.  App.  586. 

South  Carolina. — Martin  r.  Columbia,  etc., 
R.  Co.,  32  S.  C.  592,  10  S.  E.  960. 

Texas. —  Jones  v.  Texas,  etc.,  R.  Co.,  23 
Tex.  Civ.  App.  65,  55  S.  W.  371;  Texas,  etc., 
R.  Co.  V.  Armstrong,  (Civ.  App.  1897)  41 
S.  W.  833.  Compare  Texas,  etc.,  R.  Co.  v. 
Armstrong,  93  Tex.  31,  51  S.  W.  835. 

Washington. —  Turner  Great  Northern 
R.  Co.,  15  Wash.  213,  46  Pac.  243,  55  Am. 
St.  Rep.  883. 

England. — Hamlin  v.  Great  Northern,  etc., 
R.  Co.,  1  H.  &  N.  408,  2  Jur.  N.  S.  1122,  26 
L.  J.  Exch.  20,  5  Wklv.  Eep.  76. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  100; 
and,  generally.  Carriers,  6  Cyc.  589. 

In  an  action  against  a  railroad  company  for 
breach  of  contract  for  special  train  damages 
cannot  be  recovered  merely  for  disappoint- 
ment and  mental  sufTering  resulting  from 
delay  in  departing  to  reach  the  bedside  of 
a  sick  parent.  Wilcox  v.  Eichmond,  etc., 
R.  Co.,  52  Fed.  264,  3  C.  C.  A.  73,  17  L.  E.  A. 
804. 

37.  Where  plaintiff  was  delayed  eight  or 
ten  hours  in  his  joiirney  which  he  was  mak- 
ing to  Hce  a,  sick  broUier,  it  wan  hold  tliat 
niendil  snlTcring  oaiiKcd  by  dcliiy  in  seeing 
hiH  brfjtlicr  was  too  remote  to  be  considered  as 
an  {'Icinent  of  damage.  Hot  Springs  E.  Co.  V. 
Deloney,  65  Ark.  177,  45  S.  W.  351,  67  Am. 
St.  Hep.  913.  In  St.  Louis,  etc.,  R.  Co.  v. 
Hrfigg,  69  Ark.  402,  64  S.  W.  226.  86  Am.  St. 
Ii'cj).  200,  the  jilainti/r  and  two  sinall  chil- 
dren were  eonipclh-d  on  a  dark  night  to  alight 
from  dcfcndaiit'H  train  away  from  the  Kta- 
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tion,  so  that  a  cattle-guard  was  between  them 
and  the  depot,  and  the  brakeman  informed 
plaintiff  that  she  would  have  to  cross  the 
cattle-guard.  A  friend  of  plaintiff  saw  her 
alight,  and  when  the  train  passed  assisted 
her  across  the  cattle-guard,  and  accompanied 
her  to  her  father's  house.  Plaintiff  was  ac- 
quainted in  the  village  and  knew  the  location 
of  the  depot.  It  was  held  that  nervous 
prostration,  alleged  to  have  been  caused  by 
reason  of  the  fright  which  plaintiff  sustained 
on  discovering  that  she  had  to  cross  the 
cattle-guard,  was  not  the  natural  and  prob- 
able consequence  of  defendant's  negligence. 

38.  Jones  v.  Texas,  etc.,  R.  Co.',  23  Tex. 
Civ.  App.  65,  55  S.  W.  371  [citing  Pullman 
Palace  Car  Co.  r.  McDonald,  2  Tex.  Civ.  App. 
322,  21  S.  W.  945]. 

39.  Alabama. —  South,  etc.,  E.  Co.  v.  Mc- 
Lendon,  63  Ala.  266. 

District  of  Columbia. —  Larmon  r.  District 
of  Columbia,  5  Mackey  330. 

Illinois. —  Chicago,  etc.,  E.  Co.  v.  Payzant, 
87  111.  125;  Peoria  Bridge  Assoc.  f.  Loomis, 
20  111.  235,  71  Am.  Dec.  263. 

Indiana. —  Indianapolis  v.  Gaston,  58  Ind. 
224;  Nappanee  v.  Euckman,  7  Ind.  App.  301, 
34  N.  E.  609. 

Iowa. —  Stanley  v.  Cedar  Eapids,  etc..  E. 
Co..  119  Iowa  526,  93  N.  W.  489;  Lund  v. 
Tyler,  115  Iowa  236,  88  N.  W.  333;  Stafford 
V.  Oskaloosa,  64  Iowa  251,  20  N.  W.  174. 

Kansas. —  Missouri,  etc.,  E.  Co.  v.  Weaver, 
16  Kan.  456;  Atchison  r.  King.  9  Kan.  550. 
And  see  Kansas  Pac.  E.  Co.  v.  Pointer,  9 
Kan.  620. 

Kentucky. — Kentucky  Cent.  E.  Co.  r.  Ackley, 
87  Ky.  278,  8  S.  W.  691.  10  Ky.  L.  Eep.  170, 

12  Am.  St.  Eep.  480;  N  etc..  Co.  V. 

Walker,  14  Kv.  L.  Eep.  175;  Louisville,  etc., 
R.  Co.  f.  Wade.  11  Ky.  L.  Rep.  004. 

Louisiana . —  Rutherford  i".  Shrevoport,  etc., 
R.  Co.,  41  La.  Ann.  793.  0  So.  044. 

Massachusetts. —  Jordan  V.  Middlesex,  etc., 
Co..  138  Mass.  425. 

Michiqan. —  Kinney  i'.  Folkerts,  84  Mich. 
610.  48 'N.  W.  283;  Hamilton  v.  Smith,  39 
Mich.  222. 

Mississippi. — Memphis,  etc.,  R.  Co.  r.  Whit- 
field, 44  Miss.  466,  7  Am.  Rep.  699. 

Missouri. — ^Stephens  v.  Hannibal,  etc..  R. 
Co.,  06  Mo.  207,  9  S.  W.  580,  9  Am.  St.  Rep. 
336;  RuHHolI  v.  Columbia,  74  Mo.  480,  41 
Am.  l}ep.  325 ;  Pnquin  r.  St.  Louis,  etc.,  R. 
Co.,  90  Mo.  App.  lis. 
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personal  injuries  is  more  specifically  treated  under  the  section  on  impairment  of 
earning  capacity ;  ''^  but  in  all  actions  where  a  loss  of  time  has  resulted  as  a  direct 
consequence  of  the  injury  inflicted,  upon  proper  evidence  thereof  the  plaintiff  is 
entitled  to  recover  damages  therefor.''^  In  all  cases,  however,  in  order  to  recover 
for  loss  of  time  the  plamtiff  must  show  proof  of  business,  its  extent,  and  the 
particular  part  transacted  by  himself/^  While  there  seems  to  he  no  distinction 
between  loss  of  earnings  and  loss  of  time  in  respect  to  the  necessity  of  making 
proof  as  to  the  time  lost,  yet  in  an  action  for  personal  injuries  it  will  be  held 
error  to  award  the  plaintiff  damages  for  loss  of  time  unless  some  evidence  of  the 
ralue  of  the  time  is  introduced.''^ 

F.  Impairment  of  Earning-  Capacity.  Under  the  general  rule  that  the 
party  injuring  another  by  a  wrongful  act  is  liable  for  all  the  direct  injury  con- 
secpient  thereto,  although  it  may  not  have  been  contemplated  as  the  probable 
result,  the  loss  or  diminution  of  capacity  to  follow  one's  usual  business  or  employ- 
ment is  a  proper  subject  for  comijensation.''''    In  those  cases  where  the  plaintiff 


Nebraska. —  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285. 

Neio  Hampshire. — Holyoke  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  541. 

New  York. —  Wynne  V.  Atlantic  Ave.  R. 
Co.,  156  N.  Y.  702',  51  N.  E.  1094  [affirming 
14  Misc.  394,  35  N.  Y.  Suppl.  1034] ;  Drink- 
water  V.  Dinsmore,  16  Hun  250. 

North  Carolina. —  Wallace  v.  Western,  etc., 
Co.,  104  N.  C.  442,  10  S.  E.  552. 

Ohio. —  Bailly  v.  Cincinnati,  1  Handy  438, 
12  Ohio  Dec.  (Reprint)  225;  Walker  v. 
Springfield,  3  Ohio  Dec.  (Reprint)  567. 

Oregon. — -Oliver  v.  North  Fac.  Transp.  Co., 
3  Oreg.  84. 

Pennsylvania. —  Lake  Shore,  etc.,  Co.  v. 
Frantz,  127  Pa.  St.  297,  18  Atl.  22,  4  L.  R.  A. 
389;  Pennsylvania,  etc..  Canal  Co  v.  Graham, 
63  Pa.  St.  290,  3  Am.  Rep.  549;  Dunn  v. 
Pennsylvania  R.  Co.,  20  Phila.  258. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Harnett, 
(Civ.  App.  1898)  48  S.  W.  773;  San  Antonio, 
etc.,  R.  Co.  V.  Keller,  11  Tex.  Civ.  App.  569, 
32  S.  W.  847;  Galveston,  etc.,  R.  Co.  v. 
Waldo,  (Civ.  App.  1895)  32  S.  \\\  783. 

Vermont. —  Nones  v.  Northouse,  46  Vt. 
.587. 

Virginia. —  Richmond,  etc.,  R.  Co.  i:  Nor- 
ment.  84  Va.  167,  4  S.  E.  211,  10  Am.  St. 
Rep.  827. 

West  Virginia. —  Riley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145 ;  Wilson  v. 
Wheeling,  19  W.  Va.  323,  42  Am.  Rep. 
780. 

Wisconsin. —  Ripon  v.  Bittcl,  30  Wis.  614. 

United  States. — -Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476;  Carpenter  v.  Mexican  Nat. 
R.  Co.,  39  Fed.  315 ;  Blunk  v.  Atchison,  etc., 
R.  Co.,  38  Fed.  311;  Whelan  v.  Ne^v  York, 
etc.,  R.  Co.,  38  Fed.  15;  Anthony  v.  Louis- 
ville, etc.,  R.  Co.,  27  Fed.  724;  Van  de  Ven- 
ter V.  Chicago  City  R.  Co.,  26  Fed.  32 ;  Sun- 
ney  r.  Holt,  15  Fed.  880;  Fuller  v.  Citizens' 
Nat.  Bank,  15  Fed.  875;  Beardsley  v.  Swann, 
2  Fed.  Cas.  No.  1,187,  4  McLean  333 ;  Goble 
V.  Delaware,  etc.,  R.  Co.,  10  Fed.  Cas.  No. 
5,488a. 

England. —  Phillips  V.  South  Western  R. 
Co.,  4  Q.  B.  D.  406. 


See  al.so  infra,  XI,  B,  3. 

Not  double  recovery. — Allowing  damages  for 
loss  of  time,  while  wholly  incapacitated  from 
an  injury,  and  after  that  for  diminished  ca- 
pacity for  labor,  is  not  a  double  recovery. 
Houston,  etc.,  R.  Co.  r.  Hartnett,  (Te'x.  Civ. 
App.  1898)  48  S.  W.  773. 

40.  See  infra,  VII.  F. 

41.  Richards  v.  Johnston,  46  Mich.  297,  9 
N.  W.  423;  O'Neil  v.  Davis,  1  Tex.  Apu.  Civ. 
Cas.  §  415.  In  Moffett-West  Drug  Co.  i". 
Byrd,  1  Indian  Terr.  612,  43  S.  W.  864,  it 
was  held  that  for  failure  to  deliver  to  the 
buyer  drugs  shipped  to  a  certain  place,  there 
to  be  delivered  to  him,  damages  for  loss  of 
time  spent  by  the  buyer  in  pi-eparing  for,  and 
awaiting  the  arrival  of,  the  goods,  including 
the  expense  of  hiring  a  certain  doctor,  in 
preparation  therefor,  the  loss  being  limited 
to  the  time  elapsing  between  the  arrival  of 
the  goods  at  the  place  for  their  delivery  and 
the  beginning  of  an  action  to  recover  there- 
for, were  not  too  remote. 

42.  Stoetzle  v.  Sweringen,  96  Mo.  App.  592, 
70  S.  W.  911;  Wvune  v.  Atlantic  Ave.  R. 
Co.,  156  N.  Y.  702,  51  N.  E.  1094  [affirm- 
ing 14  Misc.  394,  35  N.  Y.  Suppl.  1034]. 

Speculative  business. —  Where  plaintiff  in 
an  action  for  damages  for  assault  was  en- 
gaged in  fishing  for  a  living,  and  testified 
that  he  had  lost  two  weeks'  time  in  conse- 
quence of  his  injuries,  the  business  was  not 
of  such  a  speculative  character  as  to  render 
evidence  of  the  reasonable  worth  of  plain- 
tiff's time  inadmissible.  Lund  v.  Tyler,  115 
Iowa  236,  88  N.  W.  333. 

Value  of  services. —  When  the  injury  occa- 
sions loss  of  time  or  of  business,  the  value  of 
the  plaintiff's  service  alone  fi::es  the  amount 
he  should  recover  for  loss  of  time  or  busi- 
ness. Paquin  v.  St.  Louis,  etc.,  R.  Co.,  90 
Mo.  App.  118. 

43.  Stoetzle  v.  Sweringen,  96  Mo.  App.  592, 
70  S.  W.  911. 

44.  The  extent  and  nature  of  the  business 
or  employment  of  the  plaintiff  and  of  his 
physical  capacity  to  perform  the  work  at  the 
time  he  was  injured  may  be  shown. 

Alabama. —  Alabama   Great   Southern  R 
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13  a  proieBsional  man,  great  difficulty  lias  l>een  experienced  in  arriving  at  the 
amount  calculated  to  compensate  hirn  for  his  impaired  earning  ca]>acity.  It  has 
been  held,  however,  that  inability  to  compute  the  amount  with  accuracy  is  no 
reason  why  evidence  of  all  the  circumstances  and  business  surronndings  of  the 
plaiutiiJ  may  not  be  given  to  the  jury,  since  it  is  not  the  plaintiff's  fault  tliat  the 
inquiry  has  become  necessary ;  and  where  such  evidence  is  capable  of  being 
produced  it  may  be  shown  wiiat  his  average  annual  or  monthly  earnings  were.** 
Ill  actions  of  tort,  where  the  quantum  of  damages  is  very  much  within  the  discre- 
tion of  the  jury,*''  evidence  of  the  nature  and  extent  of  the  plaintiff's  business,  and 
the  general  rate  of  profit  he  has  realized  therefrom,  which  has  been  interrupted 
by  the  defendant's  wrongful  act,  is  properly  i-eceived,  not  on  the  ground  of  its 
furnishing  a  measure  of  damages  to  be  adopted  by  the  jury,  but  to  be  taken  into 
consideration  by  the  jury,  to  guide  them  in  the  exercise  of  that  discretion  which 
to  a  certain  extent  is  always  vested  in  tliem.*^ 


Co.  r.  Yarbrough,  83  Ala.  238,  3  So.  447,  3 
Am.  St.  Kei3.  715. 

Delatvare. — ■  Strattner  v.  Wilmington  City 
Electric  Co.,  3  Pennew.  245,  50  Atl.  57. 

Georgia. —  Western,  etc.,  R.  Co.  r.  Young, 
81  Ga.  397,  7  S.  E.  912,  12  Am.  St.  Rep. 
320. 

Illinois. — ■  Fisher  v.  Jansen,  128  111.  549,  21 
N.  E.  598;  Chicago,  etc.,  R.  Co.  v.  Warner, 
108  111.  538 ;  Chicago,  etc.,  R.  Co.  v.  Otto,  52 
111.  416;  Chicago  v.  Martin,  49  111.  241,  95 
Am.  Dee.  590;  Illinois  Cent.  R.  Co.  v.  Read, 
37  111.  484,  87  Am.  Dec.  260;  Peoria  Bridge 
Assoc.  V.  Loomis,  20  111.  235,  71  Am.  Dec. 
263;  Chicago  v.  Major,  18  111.  349,  68  Am. 
Dec.  553. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Falvey, 

104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908. 
Iowa.' — ■  Wilberding  v.  Dubuque?,  Ill  Iowa 

484,  82  N.  W.  957 ;  Ankrum  v.  Marshalltown, 

105  Iowa  493,  75  N.  W.  360. 

Maryland. — MeMalion  r.  Northern  Cent.  R. 
Co.,  39  Md.  438. 

Michigan. —  Sherwood  r.  Chicago,  etc..  R. 
Co.,  82  Mich.  374,  46  N.  W.  773. 

Missouri.- —  Whalen  v.  St.  Louis,  etc.,  R. 
Co.,  60  Mo.  .323. 

Nebraska. —  Chicago,  etc.,  R.  Co.  r.  Star- 
mer,  26  Nebr.  630,  42  N.  W.  706. 

New  Hampshire. — Holyoke  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  541. 

Neio  York. —  Baker  v.  Manhattan  R.  Co., 
54  N.  Y.  Super.  Ct.  394. 

Pennsylvania.— McJjMighYm  r.  Corry,  77 
Pa.  St.  109,  18  Am.  Re(p.  432. 

Texas. — ^  Howard  Oil  Co.  v.  Davis,  70  Tex. 
030,  13  S.  W.  605;  International,  etc.,  R.  Co. 
V.  Locke,  (Civ.  App.  1902)  67  S.  W.  10S2. 

Vir(jinia. —  Norfolk,  etc.,  R.  Co.  v.  Ormsby. 
27  Gratt.  455. 

IKc.si  Vinjinia. —  Wilson  r.  Wheeling,  19 
W.  Va.  323,  42  Am.  Hop.  780. 

Wisconsin. — Kinney  r.  Oocker,  18  Wis.  74. 

United  stales. —  VVade  )■.  l^croy,  20  How. 
34,  15  L.  cd.  813;  Saldana  r.  ():ilv<'ston.  etc., 
K,.  Co.,  43  Fed.  802;  Carpenter  r.  Mexican 
Nat.  R.  (^o.,  39  Fed.  315;  Antliony  Louis- 
ville, etc.,  R.  f;o.,  27  Fed.  721. 

See  iilso  infra,  XI,  B,  5. 

45.  illinois. —  hMsher  v.  Jansen,  128  111. 
540,  21  N.  K.  598. 
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Indiana. —  Indianapolis  v.  Gaston,  58  Ind. 
224. 

Maine. —  Holmes  v.  Halde,  74  Me.  28,  43 
Am.  Rep.  567. 

Michigan. —  Welch  v.  Ware,  32  Mich.  77 ; 
Allison  V.  Chandler,  11  Mich.  542;  Chandler 
V.  Allison,  10  Mich.  460. 

New  York. — -Baker  v.  Manhattan  R.  C'c, 
54  N.  Y.  Super.  Ct.  394. 

Texas. —  See  Howard  Oil  Co.  v.  Davis,  76 
Tex.  630,  13  S.  W.  665. 

Wisconsin. —  Luck  v.  Ripon,  52  Wis.  190, 
8  N.  W.  815. 

England. —  Phillips  v.  London,  etc.,  R.  Co., 
5  C.  P.  D.  280,  44  J.  P.  217,  49  L.  J.  C.  P. 
233,  42  L.  T.  Rep.  N.  S.  6. 

Physician  practising  without  diploma. —  In 
Holmes  v.  Halde,  74  Me.  28,  43  Am.  Rep. 
567,  it  was  held  that  where  a  physician  was 
receiving  a  certain  amount  for  liis  services, 
that  was  the  measure  of  the  value  of  his 
capacity  to  render  them,  and  might  be  fairly 
considered  as  evidence  tending  to  show  that 
he  would  receive  similar  compensation  in 
the  future,  even  though  it  was  shoAvn  at  the 
trial  that  he  had  no  diploma  for  the  practice 
of  his  profession.  See  also  McNamara  v. 
Clintonville,  62  Wis.  207,  22  N.  W.  472,  51 
Am.  Rep.  722. 

46.  Collins  v.  Dodge,  37  Minn.  503,  35 
N.  W.  368;  New  Jersey  Express  Co.  v.  Nich- 
ols, 33  N.  J.  L.  434,  97  Am.  Dec.  722;  Bier- 
bach  V.  Goodyear  Rubber  Co.,  54  Wis.  208, 
11  N.  W.  514,  41  Am.  Rep.  19;  Parshall  v. 
Minneapolis,  etc.,  R.  Co.,  35  Fed.  649.  Com- 
pare Bloomington  r.  Chamberlain,  104  111. 
268. 

47.  The  law  has  in  this  class  of  cases  com- 
mitted the  determination  of  the  amount  of 
damages  to  be  awarded  to  the  experience  and 
good  sense  of  jurors.  And  where  the  verdict 
rendered  by  tliem  may  reasonably  be  pre- 
Riuiied  to  have  resulted  from  an  honest  and 
intelligent  exercise  of  judgment  upon  their 
])art.  tlie  ))()li('y  of  the  courts  is,  and  neces- 
H.'irily  iiiiisi  1k',  tioI,  Io  iiili^'rfore  with  their 
coiicIiiKidii.  VV.'ilkcr  r.  I'iric  R.  Co.,  63  Barb. 
(N.  V.)  2(10;  Baker  r.  Manhattan  R.  Co.,  54 
N.  Y.  Super.  Ct.  394. 

48.  New  Jersey  Express  Co.  V.  Nichols,  33 
N.  J.  h.  434,  97  Am.  Dec.  722. 
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G.  Loss  of  Profits — l.  In  General.  The  earlier  cases,  both  English  and 
American,  have  generally  concnrred  in  exclnding,  as  well  in  actions  of  tort  as  in 
actions  on  contracts,  from  tlie  damages  recoverable,  profits  which  might  liave 
been  realized  if  the  injury  had  not  been  done  or  the  contract  had  been  performed.*^ 
Especially  did  this  rule  obtain  where  loss  of  profits  was  claimed  as  damages  in 
case  of  an  interrupted  sea  voyage.^"  Under  the  latter-day  decisions  recovery  of 
profits  as  damages  is  not  excluded  because  they  are  claimed  as  profits  per  se  ; 
but  they  must  be  the  natural  and  proximate  causes  of  the  acts  complained  of,  and 
when  this  can  be  ascertained  without  uncertainty  the  principle  of  compensation 
will  be  adopted.^  Indeed,  whenever  profits  are  rejected  as  an  item  of  damages 
it  is  because  they  are  subject  to  too  many  contingencies  and  are  too  dependent 
upon  the  fluctuations  of  markets  and  the  chances  of  business  to  constitute  a  safe 
criterion  for  an  estimate  of  damages.^^  Expected  profits  are  in  their  nature  con- 
tingent upon  many  changing  circumstances,  uncertain  and  remote  at  best.  They 
can  be  recovered  only  when  they  are  made  reasonably  certain  by  the  proof  of 
actual  facts  -with  present  data  for  a  rational  estimate  of  their  amount,^*  and  when 
this  is  made  to  appear  they  may  be  recoverable  as  damages.^^    The  mere  specu- 


The  general  rule  has  been  laid  down  aa 

follows :  "  The  age  and  occupation  of  the 
injured  person,  value  of  his  services — ^  that 
is,  the  wages  he  has  earned  in  the  past, 
whether  he  has  been  employed  at  a  fixed  sal- 
ary or  as  a  professional  man  —  are  proper  to 
be  considered.  He  is  entitled  to  recover  for 
the  disabling  effect  of  the  injury  upon  his 
capacity  to  earn,  not  only  up  to  the  time  of 
the  trial,  but  for  all  probable  future  dis- 
ability in  that  respect."  Howard  'Oil  Co.  v. 
Davis,  76  Tex.  630,  634,  13  S.  W.  665. 

49.  Coweta  Falls  Mfg.  Co.  v.  Rogers,  19  Ga. 
416,  65  Am.  Dec.  602;  Wolcott  r.  Mount,  36 
F.  J.  L.  262,  13  Am.  Rep.  438.  And  see 
Butler  V.  Collins,  12  Cal.  457;  Barnard  v. 
Poor,  21  Pick.  (Mass.)  378;  Callaway  Min., 
etc.,  Co.  V.  Clark,  32  Mo.  305;  Bennett  v. 
Drew,  3  Bosw.  (N.  Y.)  355;  Hunt  v.  Ho- 
boken  Land  Imp.  Co.,  3  E.  D.  Smith  (N.  Y.) 
144. 

50.  Callaway  Min.,  etc.,  Co.  v.  Clark,  32 
Mo.  305  {citing  and  approving  Taylor  v. 
Maguire,  12  Mo.  313]  ;  Hunt  r.  Hoboken 
Land  Imp.  Co.,  3  E.  D.  Smith  (N.  Y.)  144; 
The  Apollon,  9  Wheat.  (U.  S.)  362,  6  L.  ed. 
Ill;  La  Amistad  de  Rues.  5  Wheat.  (U.  S.) 
385,  5  L.  ed.  115;  The  Amiable  Nancy,  3 
Wheat.  (U.  S.)  546,  4  L.  ed.  456:  The  Lively, 
15  Fed.  Cas.  No.  8,403,  1  Gall.  315. 

51.  Brigham  v.  Carlisle,  78  Ala.  243,  56 
Am.  Rep.  28;  Griffin  r.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Watson  r.  Gray's  Harbor 
Brick  Co.,  3  Wash.  283,  28  Pac.  527;  Phila- 
delphia, etc.,  R.  Co.  V.  Howard,  13  How. 
(U.  S.)  307,  14  L.  ed.  157. 

Executory  contract. — Although  profita  can- 
not be  recovered  unless  shown  to  be"  the  di- 
rect fruits  of  the  broken  contract,  a  plaintiff 
should  not  be  excluded  from  making  such 
proof  of  loss  of  profits  as  he  can,  although 
he  has  not  entered  upon  the  performance  of 
the  contract  or  spent  money  upon  it.  Safety 
Insiihited  Wire,  etc.,  Co.  v.  Baltimore,  66  Fed. 
140,  13  C.  C.  A.  375. 

52.  Medbury  v.  New  York,  etc.,  R.  Co.,  26 
Barb.  ( N.  Y. )  564.    In  Morey  v.  Metropolitan 
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Gas  Light  Co.,  38  N.  Y.  Super.  Ct.  185,  188, 
the  court  said :  "  The  rule  in  any  action, 
which  allows  the  loss  of  profits  to  be  esti- 
mated as  damages,  confines  such  loss  to  the 
immediate  cause  or  breach.  If  they  can  not 
be  traced  directly  to  the  breach  of  contract 
or  duty,  or  are  not  the  immediate  result 
of  the  breach,  then  they  are  regarded  as  too 
remote,  uncertain  and  unreliable,  to  form  the 
basis  of  damage  (Lacour  v.  New  York,  3 
Duer  (N.  Y.)  406)."  In  Armistead  v. 
Shreveport,  etc.,  R.  Co.,  108  La.  171,  32  So. 
456,  the  plaintiff  chartered  a  boat  to  convey 
some  cotton  seed  to  his  mill.  Defendant's 
bridge  obstructed  the  passage  of  the  boat  and 
deprived  plaintiff  of  the  profits  he  expected 
to  realize.  It  was  held  that  he  could  re- 
cover therefor.  In  the  same  case,  however, 
it  was  held  that  the  party  could  not  recover 
for  profits  on  seed  that  he  expected  to  pro- 
cure. 

In  an  action  for  tort  damages  for  loss  of 
profits  in  business  may  be  recovered  if  they 
are  susceptible  of  definite  ascertainment  and 
are  the  direct  result  of  the  injury.  Wolff 
Shirt  Co.  r.  Frankenthal,  96  Mo.  App.  307, 
70  S.  W.  378. 

53.  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718.  See  also  Brigham  v.  Carlisle,  78 
Ala.  243,  56  Am.  Rep.  28.  In  Philadelphia, 
etc.,  R.  Co.  p.  Howard,  13  How.  (U.  S.)  305, 
344,  14  L.  ed.  157  [quoted  in  Watson  v. 
Gray's  Harbor  Brick  Co.,  3  Wash.  283,  28 
Pac.  527]  the  court  said:  "Wherever  prof- 
its are  spoken  of  as  not  the  subject  of  dam- 
ages, it  will  be  found  that  something  con- 
tingent upon  future  bargains,  speculations, 
or  states  of  the  market',  are  referred  to,  and 
not  the  difference  between  an  agreed  price 
of  something  contracted  for  and  its  ascer- 
tainable value,  or  cost." 

54.  Central  Coal,  etc.,  Co.  v.  Hartman,  111 
Fed.  96.  49  C.  C.  A.  244. 

55.  Arkansas. — Border  City  Ice,  etc.,  Co.  v. 
Adams.  69  Ark.  219,  62  S.  W.  591. 

California. —  Bryson  r.  MeCone,  121  Cal. 
153,  53  Pac.  637;  Shoemaker  v.  Acker,  116 
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lations  and  conjectures  of  witnesses  wlio  know  no  facts  upon  wLicli  a  reasonably 
accurate  estimate  can  be  made  form  no  better  basis  for  a  judgtrient  than  tlie  con- 
jectures of  a  jury  without  facts.^*^  Where  the  profits  claimed  are  merely  specu- 
lative or  remote  and  not  capable  of  being  correctly  ascertained  under  the  recog- 
nized rules  of  evidence,  they  have  been  invariably  denied  by  the  courts/^ 


Cal.  239,  48  Pac.  02;  Nightingale  v.  Scan- 
nell,  18  Cal.  315. 

Connecticut. —  Gregory  v.  Brooks,  35  Conn. 
437,  95  Am.  Dec.  278. 

Illinois. —  Illinois,  etc.,  R.,  etc.,  Co.  v. 
Decker,  3  111.  App.  135. 

Kansas. —  States  f.  Durkin,  65  Kan.  101, 
68  Pac.  1091. 

Maine. — National  Fibre  Board  Co.  r.  Lew- 
iston,  etc.,  Electric  Light  Co.,  95  Me.  318, 
49  Atl.  1095. 

Massachusetts. — Speirs  t". Union  Drop  Forge 
Co.,  180  Mass.  87,  61  N.  E.  825. 

Michigan. —  Richards  i".  Johnston,  46  Mich. 
297,  9  N.  W.  423. 

Minnesota. —  Silberstein  v.  Duluth  News- 
Tribune  Co.,  68  Minn.  430,  71  N.  W.  622; 
Mississippi,  etc.,  Co.  v.  Prince,  34  Minn.  71, 
24  N.  VV.  344. 

Missouri. —  Wolff  Shirt  Co.  v.  Frankenthal, 
96  Mo.  App.  307,  70  S.  W.  378;  Stewart  v. 
Patton,  65  Mo.  App.  21. 

Nevada. —  Paul  r.  Cragnaz,  25  Nev.  293, 
59  Pac.  857,  60  Pac.  983,  47  L.  R.  A.  540. 

A'ew  Hampshire. —  Crawford  v.  Parsons,  63 
N.  H.  438. 

New  York. —  Schile  v.  Brokhahus,  80  N.  Y. 
614:  Jones  New  York,  47  N.  Y.  App.  Div. 
39,  62  N.  Y.  Suppl.  284;  Lakeside  Paper  Co. 
V.  State,  45  N.  Y.  App.  Div.  112,  60  N.  Y. 
Suppl.  1081 ;  Morey  v.  Metropolitan  Gas 
Light  Co.,  38  N.  Y.  Super.  Ct.  185;  Eben- 
reiter  v.  Dahlman,  19  Misc.  9,  42  N.  Y.  Suppl. 
867;  Capel  i.-.  Lyons,  3  Misc.  73,  22  N.  Y. 
Suppl.  378,  license  exceeded. 

Oklahoma. —  Choctaw,  etc.,  R.  Co.  r.  Alex- 
ander, 7  Okla.  579,  52  Pac.  944. 

Pennsylvania. —  McKnight  v.  Ratcliff,  44 
Pa.  St.  150. 

Texas.—  A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc.,  Co.,  (Civ.  App.  1898) 
44  S.  W.  929;  Gulf,  etc.,  R.  Co.  v.  Hodge, 
(Civ.  App.  1897)  39  S.  W.  986. 

\  irginia. —  Consumers'  Ice  Co.  v.  Jennings, 
100  Va.  719,  42  S.  E.  879. 

Wiscoiisi^i. —  Conway  v.  Mitchell,  97  Wis. 
290,  72  N.  W.  752. 

United  stales. —  Anvil  Min.  Co.  v.  Humble, 
153  U.  S.  540,  14  S.  Ct.  870,  38  L.  ed.  814; 
Farmers'  L.  &  T.  Co.  v.  Eaton,  114  Fed.  14, 
51  C.  C.  A.  040;  Central  Coal,  etc.,  Co.  r. 
Harlman,  111  Fed.  90,  49  C.  C.  A.  244;  Pre- 
voBt  V.  Gorrcll,  19  Fed.  Cas.  No.  11,404,  5 
Wkly.  Notes  Cas.  (  Pa.)  149. 

I'hKjland. —  The  iSU'anisliip  Gracie  t'.  The 
Stc.'niiKlii[>  Aigcntine,  14  Apj).  Cas.  519,  C 
Asjiin.  433,  59  L.  J.  P.  17,  01  L.  T.  Rep. 
N.  S,  700;  Diinlop  i\  Iliggins,  1  11.  L.  Cas. 
381,  12  Jnr.  295. 

Canada.. —  Kenney  r.  Reg.,  1  Ciin.  K.Ncli.OS; 
Collet te  /'.  J/'wiH,  5  Moiiirciil  Super.  Ct.  107. 
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See  15  Cent.  Dig.  tit.  "Damages,"  §  72 

et  seq. 

56.  Central  Coal,  etc.,  Co.  v.  Hartman,  111 
Fed.  90,  49  C.  C.  A.  244. 

Reasonable  finding. —  Prospective  profits  in 
mining  ore  from  a  certain  level  at  so  much 
per  ton  are  not  conjectural  and  speculative, 
so  as  to  prevent  recovery,  when  the  evidence 
shows  the  cost  of  past  mining,  the  condition 
in  W'hich  the  mine  was  left,  and,  while  not 
showing  with  certainty  the  amount  of  ore 
remaining  in  the  level,  is  yet  sufficient  to 
enable  the  jury  to  make  a  fair  and  reasonable 
finding  in  regard  thereto.  Anvil  Min.  Co.  V. 
Humble,  153  U.  S.  540,  14  S.  Ct.  876,  38 
L.  ed.  814. 

57.  Arkansas. —  McDaniel  v.  Crabtree,  21 
Ark.  431. 

C'aZt/orrtia.— Giaccomini  v.  Bulkeley,  51  Cal. 
260;  Butler  v.  Collins,  12  Cal.  457. 

District  of  Columbia. — -  Washington,  etc., 
R.  Co.  r.  American  Car  Co.,  5  App.  Cas.  524. 

Georgia. —  Lightfoot  t".  West,  98  Ga.  546, 
25  S.  E.  587. 

Indiana. —  Blair  v.  Kilpatrick,  40  Ind.  312. 

loica. —  Howe  Mach.  Co.  v.  Bryson,  44  Iowa 
159.  24  Am.  Rep.  735. 

Kentucky. —  Asher  v.  Stacy,  65  S.  W.  603, 
23  Ky.  L.  Rep.  1586. 

Maryland. —  Garitee  v.  Baltimore,  53  Md. 
422. 

Massach\isetts. —  Barnard  v.  Poor,  21  Pick. 
378. 

Michigan. —  Talcott  r.  Crippen,  52  Mich. 
633,  18  N.  W.  392. 

Missouri. —  Callaway  Min..  etc.,  Co.  r. 
Clark,  32  Mo.  305;  Wilson  v.  Russler,  91  Mo. 
App.  275 ;  Paquin  V.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  App.  118. 

Nebraska. —  Silurian  Mineral  Spring  Co.  r. 
Kuhn,  (1902)  91  N.  W.  508. 

New  Jej-sci/.— Wolcott  v.  Mount,  36  N.  J.  L. 
262,  13  Am.  Rep.  438. 

New  York. —  Phyfe  r.  Manhattan  R.  Co., 
30  Hun  377 ;  Griffin  v.  Colver,  22  Barb.  587  ; 
Bennett  v.  Drew,  3  Bosw.  355 ;  Hunt  V. 
Hoboken  Land  Imp.  Co.,  3  E.  D.  Smith  144. 

07(10. — Farrelly  v.  Cincinnati,  2  Disn.  516; 
Gaar  v.  Snook,  i  Ohio  Cir.  Dec.  142. 

Oregon. —  Coos  Bay,  etc.,  R.,  etc.,  Co.  v. 
Nosier,  30  Oreg.  547,'  48  Pac.  361. 

Pcnnsi/lvania. — Farmers'  Bank  r.  McKee.  2 
V:\.  St.  318:  Covle  r.  Pittsburg,  etc.,  R.  Co., 
18  Pa.  Super.  Ct.  235. 

^oiith  Carolina.- —  Livingston  r.  Exum,  19 
S.  C.  223. 

Texas.— HioU  r.  Paschal,  41  Tox.  040. 

\Vasliiiifil(i)i. —  IJineliinn  r.  Walla  Walla,  3 
Wnsli.  T.'rr.  08,  13  I'iu-.  408. 

Wisconsin. —  Wright  r.  Mulvaney,  78  Wis. 
89,  40  N.  VV.  1045,  23  Am.  St.  Rep.  393,  9 
\j.  R.  A.  807;  Bierbach  r.  Goodyear  Rubber 
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whetlier  snch  profits  are  claimed  in  aeticns  ex  delicto^'^  or  whetlier  they  are 
claimed  in  actions  ex  contractu^'^ 

2.  In  Contract  —  a.  In  General.  As  a  general  rnle  a  party  is  entitled  to 
recover  the  profits  that  would  have  resulted  from  a  breach  of  a  contract  into 
which  he  had  entered,  where  such  breach  is  the  result  of  the  fault  or  omission  of 
the  other  party."*'  In  such  case,  however,  it  must  be  clearly  shown  that  the 
profits  of  which  he  claims  to  have  been  deprived  are  capable  of  being  definitely 


Co.,  54  Wis.  208,  11  N.  W.  514,  41  Am.  Rep. 
19. 

United  States. —  The  Apollon,  9  Wheat. 
362,  6  L.  ed.  Ill;  The  Amistad  de  Rues,  5 
Wheat.  385,  5  L.  ed.  115 ;  The  Amiable  Nancy, 
3  Wheat.  546,  4  L.  ed.  456 ;  Loewer  v.  Har- 
ris, 57  Fed.  368,  6  C.  C.  A.  394. 

England. —  Wilson  v.  Lancashire,  etc.,  R. 
Co..  9  C.  B.  N.  S.  632,  7  Jur.  N.  S.  232,  30 
L.  J.  C.  P.  232,  3  L.  T.  Rep.  N.  S.  859,  9 
Wkly.  Rep.  635,  99  E.  C.  L.  632;  Priestley 
V.  Maclean,  2  F.  &  F.  288;  Fitzgerald  o. 
Leonard,  L.  R.  32  Jr.  675. 

Canada. —  Brown  v.  Beatty,  35  U.  C.  Q.  B. 
328;  Ruthven  Woollen  Mfg.  Co.  v.  Great 
Western  R.  Co.,  18  U.  C.  C.  P.  316. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  72 
et  seq. 

58.  Pennsylvania. — Coyle  v.  Pittsburg,  etc., 
R.  Co.,  18  Pa.  Super.  Ct.  235. 

TecBas.— Stell  v.  Paschal,  41  Tex.  640. 

Wisconsin.. —  Wright  v.  Mulvanej/,  78  Wis. 
89,  46  N.  W.  1045.  23  Am.  St.  Rep.  393,  9 
L.  R.  A.  807. 

England. —  Priestley  Maclean,  2  F.  &  F. 
288 ;  Fitzgerald  v.  Leonard,  L.  R.  32  Ir.  675. 

Canada. —  Brown  v.  Beatty,  35  U.  C.  Q.  B. 
328. 

In  an  action  for  damages  for  destroying  an 
inclosure  on  plaintiff's  farm  whereby  his 
grass  was  destroyed,  plaintiff  cannot  recover 
the  profits  he  might  have  made  from  cattle 
which  he  did  not  have,  and  had  made  no  ar- 
rangement to  procure.  Giaccomini  v.  Bulke- 
ley,  51  Cal.  260. 

In  a  suit  for  personal  injuries  which  dis- 
qualified plaintiff  from  attendins  to  his  busi- 
ness as  a  manufacturer,  it  is  error  to  admit 
proof  of  the  average  profits  of  his  business 
as  a  basis  for  estimating  his  damages,  such  a 
basis  being  of  too  uncertain  and  speculative 
a  character.  Bierbach  v.  Goodyear  Rubber 
Co.,  54  Wis.  208,  11  N.  W.  514,  41  Am.  ReD. 
19. 

59.  District  of  Columbia. —  Washington, 
etc.,  R.  Co.  V.  American  Car  Co.,  5  App.  Cas. 
524. 

Indiana. —  Blair  v.  Kilpatrick,  40  Ind.  312. 

Kentucky. —  Asher  v.  Stacv,  65  S.  W.  603, 
23  Ky.  L.  Rep.  1586. 

Missouri. —  Wilson  v.  Russler,  91  Mo.  App. 
275. 

Ohio. —  Farrelly  v.  Cincinnati,  2  Disn.  516; 
Gaar  v.  Snook,  1  Ohio  Cir.  Dec.  142. 

Pennsylvania. —  Farmers'  Bank  v.  McKee, 
2  Pa.  St.  318. 

South  Carolina. —  Livingston  r.  Exum,  19 
S  C.  223. 

England. —  Wilson  v.  Lpneashire,  etc.,  R. 
Co.,  9  C.  B.  N;  S.  632.  7  Jur.  N.  S.  232,  30 


L.  J.  C.  P.  232,  3  L.  T.  Rep.  N.  S.  859,  9 
Wkly.  Rep.  635,  99  E.  C.  L.  632. 

Canada. —  Ruthven  Woollen  Mfg.  Co.  v. 
Great  Western  R.  Co.,  18  U.  C.  C.  P.  316. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  72 
et  seq. ;  and  infra,  VII,  G,  2. 

Where  a  lessor  failed  to  rebuild  a  shed  on 
the  leased  premises  which  had  fallen,  and 
which  it  was  his  duty  to  rebuild,  the  lessees 
could  not,  in  an  action  for  rent,  set  up  against 
plaintiff's  demand  prospective  profits  which 
might  have  been  made  had  the  shed  been  re- 
built. Lightfoot  V.  West,  98  Ga.  546,  25 
S.  E.  587. 

60.  Arkansas. —  Border  City  Ice,  etc.,  Co. 
V.  Adams,  69  Ark.  219,  62  S.  W.  591. 

California. —  Bryson  v.  McCone,  121  Cal. 
153,  53  Pac.  637;  Shoemaker  v.  Acker,  116 
Cal.  239,  48  Pac.  62. 

Colorado. —  Rio  Grande  Western  R.  Co.  v. 
Rubenstein,  5  Colo.  App.  121,  38  Pac.  76. 

Florida. —  Robinson  v.  Hyer,  35  Fla.  544, 
17  So.  745. 

Georgia. —  Fontaine  Baxley,  90  Ga.  416, 
17  S.  E.  1015. 

Illinois. —  Alphin  v.  Working,  132  111.  484, 
24  N.  E.  54  [affirming  32  111.  App.  178]. 

Indiana. —  Dunn  v.  Johnson,  33  Ind.  54,  5 
Am.  Dec.  177. 

Iowa. —  Hall  v.  Stewart,  58  Iowa  681,  12 
N.  W.  741 ;  Richmond  v.  Dubuque,  etc.,  R. 
Co.,  33  Iowa  422;  Dibol  v.  Minott,  9  Iowa 
403. 

Kansas. —  Arkansas  Valley  Town,  etc.,  Co. 
V.  Lincoln,  56  Kan.  145,  42  Pac.  706. 

Kentucky. —  Tandy  v.  Hatcher,  9  Ky.  L. 
Rep.  150. 

Louisiana. —  Findley  v.  Breedlove,  4  Mart. 
N.  S.  105. 

Maryland. —  Crabbs  v.  Koontz,  69  Md.  59, 
13  Atl.  591  [folloiving  Brown  v.  Werner,  40 
Md.  15]  ;  Lawson  v.  Price,  45  Md.  123. 

Massachusetts. —  Speirs  r.  Union  Drop 
Forge  Co.,  180  Mass.  87,  61  N.  E.  825.  And 
see  Dennis  v.  Maxfield,  10  Allen  138 ;  Fox  v. 
Harding,  7  Cush.  516. 

Michigan. —  Fell  v.  Newberry,  106  Mich. 
542,  64  N.  W.  474;  Lee  v.  Briggs,  99  Mich. 
487,  58  N.  W.  477. 

Minnesota. —  Silberstein  v.  Duluth  News- 
Tribune  Co.,  68  Minn.  430,  71  N.  W.  '622. 

New  York. —  Swain  v.  Schieffelin,  134  N.  Y. 
471,  31  N.  E.  1025,  18  L.  R.  A.  385;  Wake- 
man  V.  Wheeler,  etc.,  Mfg.  Co.,  101  N.  Y. 
205,  4  N.  E.  264,  54  Am.  Rep.  676;  Hexter 
V.  Knox,  63  N.  Y.  561  [affirming  39  N.  Y. 
Super.  Ct.  109] ;  Booth  v.  Spuvten  Duwil 
Rolling  Mill  Co.,  60  N.  Y.  487 ;  Jones  v.  New 
York,  47  N.  Y.  App.  Div.  39.  02  N.  Y.  Suppl. 
284;  Capel  v.  Lyons,  20  N.  Y.  Suppl.  49; 
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ascertained/'^  althougli  ifc  is  not  necessary  tliat  tlie  profits  daimed  sLould  be  "cer- 
tain "  or  "  probable"  ;  it  is  sufficient  if  they  are  reasonably  "  certain  "  or  reasonably 
"  probable."  Where  there  are  no  I'ules  of  evidence  or  no  faxed  mode  of  calcula- 
tion applicable  to  the  particular  state  of  facts  involved  it  has  Ijoen  the  rule  to  deny 
them.''^  The  broad,  o-eneral  rule  in  such  cases  is  that  the  party  injured  is  entitled 
to  recover  all  his  damages,  including  gains  prevented  as  vt'ell  as  losses  sustained; 
and  this  rule  is  subject  to  but  two  conditions:  The  damages  must  be  such  as 


Bagley  v.  Smith,  1  !J  How.  Pr.  1 ;  Skinner  v. 
Dayton,  19  Johns.  513,  10  Am.  Dec.  280. 

Rhode  Island. —  Simmons  v.  Brown,  5  R.  I. 
299,  73  Am.  Dec.  6C. 

Texas. —  Uuni  v.  Reilly,  50  Tex.  99;  Waco 
Tap  R.  Co.  V.  Shirley,  45  Tex.  355;  A.  J. 
Anderson  Electric  Co.  v.  Cleburne  Water,  etc., 
Co.,  (Civ.  App.  1898)  44  S.  W.  929;  Gulf, 
etc.,  R.  Co.  £7.  Hodge,  (Civ.  App.  1897)  39 
S.  W.  986;  Gulf,  etc.,  R.  Co.  v.  Dunman, 
(Civ.  App.  1895)   31  S.  W.  1070. 

Virginia. —  Consumers'  Ice  Co.  v.  Jennings, 
100  Va.  719,  42  S.  E.  879. 

Washington. —  Watson  v.  Gray's  Harbor 
Brick  Co.,  3  Wash.  283,  28  Pac.  527. 

West  Virginia. —  James  r.  Adams,  8  W.  Va. 
568. 

Wisconsin. —  Conway  v.  Mitchell,  97  Wis. 
290,  72  N.  W.  752;  Corbett  v.  Anderson,  85 
Wis.  218,  54  N.  W.  727. 

United  States. —  Philadelphia,  etc.,  R.  Co. 
v.  Howard,  13  How.  307,  14  L.  ed.  157;  Safety 
Insulated  Wire,  etc.,  Co.  v.  Baltimore,  66 
Fed.  140,  13  C.  C.  A.  375;  Cole  v.  U.  S.,  23 
Ct.  CI.  341. 

England. —  The  Steamship  Gracie  v.  The 
Steamship  Argentino,  14  App.  Cas.  519,  6 
Aspin.  433,  59  L.  J.  P.  17,  61  L.  T.  Rep. 
N.  S.  706;  McNeill  v.  Reid,  9  Bing.  68, 
1  L.  J.  C.  P.  162,  2  Moore  &  S.  89,  23 
E.  C.  L.  489;  Waters  v.  Towers,  20  Eng. 
L.  &  Eq.  410;  Dimlop  v.  Higgins,  1  H.  L. 
Cas.  381,  12  Jur.  295. 

Canada. —  Kenney  v.  Reg.,  1  Can.  Exch.  68. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  74 
et  scq.  and  infra,  XI,  D. 

Exclusive  right  of  sale. —  Wliere  defendant 
had  the  exclusive  right  to  sell  plaintifi''s 
goods  in  certain  territory,  and  plaintiff  made 
sales  in  violation  of  such  right,  defendant 
is  entitled  to  the  profits  that  he  would  have 
realized  on  the  sales  which  the  violation  of 
such  right  prevented  (Russell  v.  Horn,  etc., 
Mfg.  Co.,  41  Nebr.  567,  59  N.  W.  901)  ;  but 
he  cannot  he  required  to  pay  plaintiff  any  of 
tlie  profits  of  goods  sold,  but  never  paid  for 
or  delivered  (Hall  r.  Stewart,  58  Iowa  081, 
12  N.  W.  741).  In  Cincinnati  Sioniens-Lun- 
gren  Cas  Illuminating  Co.  v.  Western  Sic- 
mens-Lungren  Co.,  152  U.  S.  200,  14  S.  Ct. 
523,  38  r..  ed.  411,  liowcver,  it  was  held  that 
an  inadvertemt  sale  of  a  patented  article  in 
territory  for  which  the.  seller  had  granteil  an 
cxcl iisi vc  ri^'iii,  to  another  rondercMl  hini  liabh' 
(jtily  for  iictuiil  diimages,  r(>presented  by  the 
prolKs  iictiially  realized,  and  nf)t  for  profits 
which  the  grantee  would  have  realized  if  he 
JiiniHclf  had  made  the  Hah;  at  the  higher 
jiriees  established  by  him,  especially  when 
liirM-e  wiiH  evidfMiee  that,  he  •■oiild  not  hnvi'. 
cireclcd  Hiich  a.  Hale. 

01.  See  eiMOH  cited  mipra,  Jiole  (if). 
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63.  Danforth  v.  Tennessee,  etc.,  R.  Co.,  99 
Ala.  331,  13  So.  51. 

Profits  wholly  prospective. —  In  Ramsey  v. 
Holmes  Electric  Protective  Co.,  85  Wis.  174, 
55  N.  W.  391,  plaintiffs  contracted  with  de- 
fendant to  solicit  orders  for  its  electric  pro- 
tective system  and  furnif;li  all  necessary  ap- 
pliances lor  use  in  connection  with  such  of- 
fices of  plaintiffs  as  miglit  ]je  thereafter  desig- 
nated; plaintiff's  agreeing  to  maintain  such 
apparatus  and  serve  defendant's  customers 
according  to  the  contract  between  defendant 
and  such  customers,  and  to  receive  as  com- 
pensation fifty  per  cent  of  the  rentals.  The 
contract  was  for  three  years.  It  was  held 
that  where  defendant  after  procuring  several 
customers  refused  to  go  on  with  the  contract, 
although  the  profits  were  wholly  prospective, 
plaintiffs  were  entitled  to  damages. 

63.  Georgia. —  Butler  v.  Moore,  68  Ga.  780, 
45  Am.  Rep.  508. 

Illinois. —  Moline  Water  Power  Co.  v. 
Waters,  10  111.  App.  159. 

Kansas. —  Carbondale  Invest.  Co.  v.  Bur- 
dick,  58  Kan.  517,  50  Pac.  442. 

Kentucky. —  Koch  v.  Godshaw,  12  Bush 
318. 

7/0tMSta»a.— Mirandona  v.  Burg,  51  La. 
Ann.  1190,  25  So.  982;  Doriocourt  v.  Lacroix, 
29  La.  Ann.  286 ;  Dennerv  v.  Bisa,  0  La.  Ann. 
365. 

Michigan. — ^Mason  v.  Howes,  122  Mich.  329, 
81  N.  W.  111. 

Minnesota. —  Swanson  r.  Andrus,  83  Minn. 
505,  86  N.  W.  405;  Doud  v.  Duluth  Milling 
Co.,  55  Minn.  53,  56  N.  W.  463. 

7\fehraska.—  French  v.  Ramge,  2  Nebr.  254. 

Neio  Hampshire. — Saddlery  Hardware  Mfg. 
Co.  V.  Hillsborough  Mills,  68  N.  H.  216,  44 
Atl.  300,  73  Am.  St.  Rep.  509. 

New  York. —  Witherbee  v.  Meyer,  155  N.  Y. 
440,  50  N.  E.  58  [reversing  84  Hun  140,  32 
N.  Y.  Suppl.  537] ;  Freeman  v.  Clute,  3  Barb. 
424. 

North  Carolina. —  Pender  Lumber  Co.  t\ 
Wilmington  Iron  Works,  130  N.  C.  584,  41 
S.  E.  797. 

Ohio. —  Davis  v.  Cincinnati,  etc.,  R.  Co.,  1 
Disn.  23,  12  Ohio  Dec.  (Reprint)  403. 

Over/on. —  Dose  V.  Tooze,  37  Oreg.  13,  GO 
]'ac.  380:  Williams  r.  Island  City  Milling 
Co.,  25  Oreg.  573,  37  Pac.  49. 

I'cnnsyl rania. —  Fleming  r.  Beck,  48  Pa.  St. 
309;  llaak  r.  Wise,  2  Wkly.  Notes  Cas.  089; 
llon'niaii  r.  Kaylor,  2  Lane.  L.  Rev.  333. 

Trnncssec. —  Allison  r.  Tennessee  Coal,  etc., 
Co.,  (Ch.  App.  1897)  40  S.  W.  348. 

7'r,ws.— O'Connor  r.  Smith,  84  Tex.  232, 
19  S.  W.  108;  Varncr  v.  Dexter  Gin,  etc., 
Co-opera(-i\'(!  Assoc.,  (Civ.  App.  1890)  39 
S.  W.  200;  Stresau  V.  Fidclli,  1  Tex.  A])p. 
(!|v.  Cas.  S  817. 
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may  fairly  be  supposed  to  have  entered  into  tlie  contemplation  of  the  parties 
when  they  made  the  contract,  that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation ;  and  they  must  be  certain,  botli  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.''*  It  is  against  the  pohcy  of  the 
law  to  allow  profits  as  damages  where  such  profits  are  remotely  connected  with 
the  breach  of  contract  alleged  or  where  they  are  speculative,  resting  only  upon 
conjectural  evidence  or  the  individual  opinion  of  parties  or  witnesses.'''' 

b.  Within  Contemplation  of  Parties.  The  recovery  of  profits  as  in  the  case 
of  damages  for  the  breach  of  a  contract  in  general  depends  upon  whether  such 
profits  were  within  the  contemplation  of  the  parties  at  the  time  the  contract  was 
made."''    If  the  profits  are  such  as  grow  out  of  the  coutract  itself  and  are  the 


West  Virginia. —  Douglass  v.  Ohio  River  R. 
Co.,  51  W.  Va.  523,  41  S.  E.  911. 

Wisconsin. —  Raynor  v.  Valentin  Blatz 
Brewing  Co.,  100  Wis.  414,  76  N.  W.  343; 
Ramsey  v.  Holmes  Electric  Protective  Co., 
85  Wis.  174,  55  N.  W.  391. 

United  States.—  Smith  v.  BoUes,  132  U.  S. 
125,  10  S.  Ct.  39,  33  L.  ed.  279;  De  Ford  v. 
Maryland  Steel  Co.,  113  Fed.  72,  51  C.  C.  A. 
59;  Chapin  v.  Norton,  5  Fed.  Cas.  No.  2,599, 
6  McLean  500.  xind  see  Loewer  v.  Harris,  57 
Fed.  368,  6  C.  C.  A.  394. 

England. —  Thol  v.  Henderson,  8  Q.  B.  D. 
457,  46  J.  P.  422,  46  L.  1.  Rep.  N.  S.  483; 
Great  Western  R.  Co.  v.  Redmayne,  L.  R.  1 
C.  P.  329,  12  Jur.  N.  S.  692,  35  L.  J.  C.  P. 
123 ;  Cory  v.  Thames  Ironworks,  etc.,  Co., 
L.  R.  3  Q.  B.  181,  37  L.  J.  Q.  B.  68,  17  L.  T. 
Rep.  N.  S.  495,  16  Wkly.  Rep.  457 ;  Williams 
V.  Reynolds,  6  B.  &  S.  495,  11  Jur.  N.  S.  973, 
34  L.  J.  Q.  B.  221,  12  L.  T.  Rep.  N.  S.  728, 
13  Wkly.  Rep.  940,  118  E.  C.  L.  495;  Trede- 
gar Iron,  etc.,  Co.  v.  Gielgud,  1  Cab.  &  E.  27. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  74 
et  seq. 

Meaning  of  term  "profits." — Where  plain- 
tiff, a  traveling  salesman,  received  as  com- 
pensation a  certain  salary,  his  railroad  ex- 
penses, and  a  certain  percentage  of  the 
amount  of  his  sales,  such  percentage  is  not 
"  profits  "  in  the  sense  of  that  word  as  used 
in  the  decisions  discussing  the  right  to  re- 
cover profits  as  such  in  actions  for  breach  of 
contract.  Rio  Grande  Western  R.  Co.  v. 
Rubenstein,  5  Colo.  App.  121.  38  Pae.  76. 

64.  Grifiin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718. 

65.  California. —  Wallace  v.  Ah  Sam,  71 
Cal.  197,  12  Pac.  46,  60  Am.  Rep.  534. 

Illinois. —  Consumers'  Pure  Ice  Co.  v.  Jen- 
kins, 58  111.  App.  519. 

loion. —  Winne  v.  Kelley,  34  Iowa  339. 

Maine. —  Bridges  v.  Stiekney,  38  Me.  361. 

Montana. —  Loeb  v.  Kamak,  1  Mont.  152. 

Ohio. —  Seely  v.  State,  11  Ohio  501;  Gaar 
V.  Snook,  1  Ohio  Cir.  Ct.  259. 

Pennsylvania. —  Haak  v.  Wise,  2  Wkly. 
Notes  Cas.  689. 

Texas. —  De  la  Zerda  v.  Korn,  25  Tex. 
Suppl.  188. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  75. 

66.  Alabama. —  Young  ly.  Cureton,  87  Ala. 
727,  6  So.  352;  Evans  v.  Cincinnati,  etc.,  R. 
Co.,  78  Ala.  341;  Brigham  v.  Carlisle,  78 
Ala.  243,  56  Am.  Rep.  28;  Union  Refining 
Co.  V.  Barton,  77  Ala.' 148. 


Arkansas. —  Goodell  v.  Bluff  City  Lumber 
Co.,  57  Ark.  203,  21  S.  W.  104. 

California. —  Muldrow  v.  Norris,  2  Cal.  74, 
56  Am.  Dee.  313. 

District  of  Columbia. —  Washington,  etc., 
R.  Co.  V.  American  Car  Co.,  5  App.  Cas.  524. 

Georgia. —  Red  v.  Augusta,  25  Ga.  386. 

Illinois. —  Consumers'  Pure  Ice  Co.  v.  Jen- 
kins, 58  111.  App.  519;  Hair  v.  Barnes,  26; 
111.  App.  580. 

Indiana. — Montgomery  County  Union  Agri- 
cultural Soc.  V.  Harwood,  126  Ind.  440,  26. 
N.  E.  182,  10  L.  R.  A.  532. 

Louisiana. —  Bergen  v.  New  Orleans,  35  La. 
Ann.  523;  Bohn  v.  Cleaver,  25  La.  Ann.  419. 

Maine. —  Berry  v.  Dwinel,  44  Me.  255; 
Bridges  v.  Stiekney,  38  Me.  361. 

Maryland. —  Lanahan  v.  Heaver,  79  Md. 
413,  29  Atl.  1036;  Crabbs  v.  Koontz,  69  Md. 
59,  13  Atl.  591;  Stern  v.  Rosenheim,  67  Md. 
503,  10  Atl.  221,  307. 

Michigan. —  Allis  v.  McLean,  48  Mich.  428, 
12  N.  W.  640. 

Missouri. —  Lewis  v.  Atlas  Mut.  L.  Ins.  Co., 
61  Mo.  534;  Connoble  v.  Clark,  38  Mo.  App. 
476. 

Nebraska. —  Denver,  etc.,  R.  Co.  v.  Hutch- 
ins,  31  Nebr.  572,  48  N.  W.  398. 

ilew  York. — ■  Bernstein  v.  Meech,  130'  N.  Y. 
354,  29  N.  E.  255  [affirming  54  Hun  634,  8 
N.  Y.  Suppl.  944]  ;  New  York  Smelting,  etc., 
Co.  V.  Lieb,  48  N.  Y.  Super.  Ct.  508;  Have- 
meyer  v.  Havemeyer,  45  N.  Y.  Super.  Ct. 
464. 

North  Carolina. —  Boyle  v.  Reeder,  23  N.  C. 
607. 

Ohio. —  Rhodes  v.  Baird,  16  Ohio  St.  573. 

Texas. —  Fraser  v.  Echo  Min.,  etc.,  Co.,  9 
Tex.  Civ.  App.  210,  28  S.  W.  714;  Couch  v. 
Parker,  1  Tex.  App.  Civ.  Cas.  §  436. 

West  Virginia. — James  v.  Adams,  8  W.  Va. 
568. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  75 
et  seq. 

"It  is  often  much  easier  to  discover  when 
an  assumed  rule  for  damages  will  lead  to 
erroneous  results,  than  to  point  out  in  all 
cases  in  advance  what  '.he  true  rule  should  be. 
But  merely  speculative  profits,  supposed  to 
have  been  lost,  has  been,  I  think,  universally 
discarded  by  this  court."  McKnight  v.  Rat- 
cliff,  44  Pa.  St.  156,  160. 

67.  Connecticut. —  Jordan  v.  Patterson,  67 
Conn.  473,  35  Atl.  521. 

Florida.— Bxocl'i  v.  Gale,  14  Fla.  523,  14 
Am.  Rep.  356. 

[VII,  G,  2,  b] 


54    [13  Cyc] 


DAM  AG  EH 


direct  and  immediate  result  of  its  fulfilment  tliey  form  a  proper  item  of  damages." 
Eat  if  they  are  such  as  would  have  been  realized  Ijj  the  jmi-ty  fi'om  other  inde- 
pendent and  collateral  undertakings,  although  entered  into  in  consequence  of  the 
principal  contract,  they  are  too  uncertain  and  remote  to  be  considered  as  part  of 
the  damages.''''  Whei-e  a  party  has  entered  into  a  contract  to  perfoi-m  certain 
work  and  is,  without  fault  of  his  own,  prevented  from  completing  the  work  l>y  a 
breach  of  the  contract,  he  is  entitled,  to  recover  ])rolits  which  can  be  readily 
determined  and  such  as  may  be  reasonably  inferred  to  have  Ijeen  contemplated 
by  the  parties  to  the  contract.™ 

c.  Notice  of  Special  Damage.  The  question  as  to  notice  '^i  special  damage  at 
the  time  of  making  a  contract  has  also  been  applied  where  profits  are  claimed 
after  a  breach.''^  Thus  where  goods  or  property  are  purchased  for  the  purpose  of 
resale  and  the  vendor  is  aware  of  such  purpose  at  the  time  of  the  contract,  a 
failure  or  delay  in  performing  his  part  of  the  contract  will  render  him  liable  in 
damages  for  the  certain  protits  that  would  have  accrued.'^    Where  goods  are 


Kentucky. —  Elizabethtown,  etc.,  R.  Co.  c. 
Pottinger,  10  Bush  185 ;  Blood  v.  Herring, 
61  S.  VV.  273,  22  Ky.  L.  Rep.  1725. 

Louisiana. —  Blymer  Ice  Mach.  Co.  v.  Mc- 
Donald, 48  La.  Ann.  439,  19  So.  459 ;  Vidalat 
V.  New  Orleans,  43  La.  Ann.  1121,  10  So. 
175;  Williams  r.  Barton,  13  La.  404. 

New  Jersey. — Wolcott  v.  Mount,  36  N.  J.  L. 
262,  13  Am.  Rep.  438. 

Neiv  York. — -Messmore  v.  New  York  Shot, 
etc.,  Co.,  40  N.  Y.  422;  Griffin  v.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  718. 

Pennsylvania. —  Adams  Express  Co.  v.  Eg- 
bert, 36  Pa.  St.  360,  78  Am.  Dec.  382;  Finch 
V.  Heermans,  5  Luz.  Leg.  Reg.  125. 

South  Carolina. —  See  Sitton  v.  MacDon- 
ald,  25  S.  C.  68,  60  Am.  Rep.  484. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  76; 
and  supra,  VII.  C,  3,  e. 

Contract  not  to  engage  in  business. —  Plain- 
tiffs in  an  action  for  breach  of  a  contract  not 
to  engage  in  a  businass  for  a  certain  period 
are  not  entitled  to  recover  for  loss  of  profits 
after  the  expiration  of  such  period,  since 
such  loss  could  not  be  said  to  be  within  the 
contemplation  of  the  parties.  Salinger  v. 
Salinger,  69  N.  H.  589,  45  Atl.  558. 

Question  for  jury. —  In  Dykema  v.  Minne- 
apolis, etc.,  R.  Co.,  101  Mich.  47,  59  N.  W. 
447,  plaintiffs  operated  defendant's  elevator 
under  a  written  contract  providing  for  a  com- 
l)ensation  to  them  of  half  a  cent  per  bushel 
for  all  gi-ain  transferred  by  them  from  de- 
fendant's cars  to  vessels,  each  party  having 
the  right  to  terminate  the  contract  on  giving 
ninety  days'  notice.  Without  giving  such 
notice  defendant  took  possession  of  the  ele- 
vator. The  previous  day  defendant  had  writ- 
ten ])lainti/rH  as  to  certain  grain  (>X])ected  to 
arrive;,  directing  them  what  lots  to  keo[) 
separate  and  re(]Ufcstiiig  lliciii  to  lond  certain 
jioitions  tlicT-eof  on  steanicis  named.  It  was 
licid  that  the  jury  were  properly  allowed  to 
consider  wliellier  this  did  not  contemi)late  the 
immediate  handling  of  llii;  giain  in  (]uesli()n 
so  that,  in  estimating  diimages  for  dcjfetid- 
aiit's  brcacli  of  conti'Mcl.,  the  loss  of  the  ])rofits 
of  siii'h  liiiiidliiig  might  he  considereil. 

68.  'I'licse  a,i(!  f)art  and  parcel  of  the  con- 
tract il-ielf  and  must  have  Ijimmi  in  the  con- 
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templation  of  the  parties  when  the  contract 
was  entered  into.  Elizabethtown,  etc.,  R. 
Co.  V.  Pottinger,  10  Bush  (Ky.)  185;  Finch 
V.  Heermans,  5  Luz.  Leg.  Reg.  (Pa.)  125; 
Watson  V.  Gray's  Harbor  Brick  Co.,  3  Wash. 
283,  28  Pac.  527. 

Presumption  of  consideration. —  "  Profits  or 
advantages  which  are  the  direct  or  immediate 
fruits  of  the  contract  between  the  parties 
.  .  .  are  part  and  parcel  of  the  contract  it- 
self, entering  into  and  constituting  a  por- 
tion of  its  very  elements,  something  stipu- 
lated for,  the  right  to  the  enjoyment  of  which 
is  just  as  clear  and  plain  as  to  the  fulfilment 
of  any  other  stipulation.  They  are  presumed 
to  have  been  taken  into  consideration  and  de- 
liberated upon  before  the  contract  was  made, 
and  formed,  perhaps,  the  only  inducement  to 
the  arrangement."  Dunn  v.  Johnson,  33  Ind. 
54,  59,  5  Am.  Rep.  17". 

69.  Finch  v.  Heermans,  5  Luz.  Leg.  Reg. 
(Pa.)  125. 

70.  Elizabethtown,  etc.,  R.  Co.  v.  Pottin- 
ger, 10  Bush  (Ky.)  185;  Watson  v.  Gray's 
Harbor  Brick  Co.,  3  Wash.  283,  28  Pac.  527 
[citing  Philadelphia,  etc.,  R.  Co.  r.  How- 
ard, 13  How.  (U.  S.)  344,  14  L.  ed.  157; 
Myers  v.  York,  etc.,  R.  Co.,  17  Fed.  Cas.  No. 
9,997,  2  Curt.  28].  See  also  Dimn  v.  John- 
son, 33  Ind.  54,  5  Am.  Rep.  177. 

71.  See  Cory  v.  Thames  Ironworks  Co., 
L.  R.  3  Q.  B.  181,  37  L.  J.  Q.  B.  68,  17  L.  T. 
Rep.  N.  S.  495.  16  Wkly.  Rep.  457;  Hadley 
V.  Baxendale,  2  C.  L.  R.  517,  9  Exch.  341, 
18  Jur.  358,  27  L.  J.  Exch.  179,  2  Wkly. 
Rep.  302  [quoted  in  Booth  r.  Spuvten  Duyvil 
Rolling  Mill  Co.,  00  N.  Y.  487,'4!)4;  Jones 
c.  National  Printing  Co.,  13  Daly  ( N.  Y.) 
92,  1011.    See  also  suprn.  VI 1.  C.  3,"  b. 

72.  Jordan  v.  Patterson,  07  Conn.  473,  35 
Atl.  521.  In  Borries  v.  Hutchin.son,  18  0.  B. 
N.  S.  445,  453,  11  Jur.  N.  S.  207,  34  L.  J. 
C.  P.  160,  11  L.  T.  Rep.  N.  S.  771.  13  Wldy. 
Rep.  386,  114  E.  C.  L.  445,  the  court  s;iid: 
"The  ipiestion  is,  not  what  ])i'olit  the  jililin- 
tilV  iniglil-  li;\\e  made,  but  what  profit  he 
|)i-ofessi'(l  io  be  ])urcha,sing.  Not  what  dam- 
age he  aeiually  suffered,  but  wliiit  the  other 
cimlemplalcil,  and  undertook  Io  pay  for.  It  i. 
quite;  clear  that  loss  of  prolils  by  a  res.ale  can 
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delivered  to  a  common  carrier  to  be  delivered  at  a  certain  destination  and  such 
carrier  has  notice  of  the  nature  of  the  goods  or  the  purpose  for  which  they  are  to 
be  transported,  it  is  liable  for  failure  or  delay  to  so  deliver  them,  and  expected 
profits  which  have  been  prevented  by  its  negligence  may  be  recovered.'^ 

d.  Breach  of  Original  Contract  as  Affecting  Subcontracts.  As  a  general  rule 
a  breach  of  tlie  original  contract  will  not  entitle  the  plaintiff  to  recover  as  dam- 
ages the  gains  or  profits  of  collateral  enterprises  or  subcontracts  into  which  he 
has  been  induced  to  enter,  such  profits  or  gains  being  entirely  too  speculative 
and  contingent    and  not  the  natural  and  probable  consequence  of  the  original 


never  be  contemplated,  unless  the  resale  has 
actually  taken  place  at  the  time,  and  is  com- 
municated to  the  other  party.  The  reason 
is,  that  such  a  profit  is  utterly  incapable  of 
valuation.  It  may  depend  upon  a  change  of 
weather,  a  scientific  discovery,  an  outbreak 
of  war,  a  workman's  strike.  It  will  depend 
upon  the  energy  and  sagacity  of  the  person 
who  purchases  the  goods,  and  the  solvency 
of  the  person  to  whom  he  sells  them  again." 

No  notice  of  resale. —  Wliere  the  state  fails 
to  deliver  its  bonds  to  a  purchaser  in  accord- 
ance with  a  contract  for  their  sale,  and  such 
purchaser  has  a  contract  for  immediate  re- 
sale of  the  bonds  to  a  third  person,  the  state 
is  not  liable  to  him  for  the  amount  of  his 
profits  on  such  resale,  in  the  absence  of  any 
notice  to  or  knowledge  by  the  state's  agents 
that  such  purchaser  contemplated  a  resale. 
Cofiin  V.  State,  144  Ind.  578,  4,3  N.  E.  654, 
55  Am.  St.  Rep.  188.  See  also  Wappoo  Mills 
V.  Commercial  Guano  Co.,  91  Ga.  396,  18 
S.  E.  308.  So  in  an  action  for  the 
breach  of  a  bond  to  convey  land,  the  gran- 
tee cannot  recover  profits  which  he  would 
have  made  on  a  contract  of  sale  by  him  to  a 
third  person  unless  the  grantor  had  notice  of 
such  contract  when  he  made  the  bond.  San- 
derlin  v.  Willis,  94  Ga.  171,  21  S.  E.  291. 

73.  In  Jameson  v.  Midland  R.  Co.,  50  L.  T. 
Rep.  N.  S.  426,  the  plaintiff  delivered  a  par- 
cel at  a  receiving  office  of  the  defendants  in 
London,  addressed  to  "  W.  H.  Moore  &  Co., 
Stand  23,  Show  Grounds,  Lichfield,  Stafford- 
shire; van  train."  Nothing  was  said  by  the 
person  who  delivered  the  parcel  at  the  re- 
ceiving office  as  to  the  purpose  for  which 
it  was  being  sent  to  Lichfield,  or  to  draw  at- 
tention to  the  label.  It  was  held  that  the 
label  was  sufficient  notice  to  the  defendants 
that  the  goods  were  being  sent  to  a  show, 
and  that  the  plaintiffs  were  entitled  to  re- 
cover damages  for  loss  of  profits  and  ex- 
penses incurred  by  the  goods  being  delayed, 
and  not  delivered  at  Lichfield  in  time  for  the 
show.  In  Schulze  v.  Great  Eastern  R.,  19 
Q.  B.  D.  30,  56  L.  J.  Q.  B.  442,  57  L.  T. 
Rep.  N.  S.  438,  35  Wkly.  Rep.  683  [followinci 
Wilson  V.  Lancashire,  etc.,  R.  Co.,  9  C.  B. 
K  S.  632,  7  Jur.  N.  S.  232,  30  L.  J.  C.  P. 
232,  3  L.  T.  Rep.  N.  S.  859,  9  Wkly.  Rep. 
635,  99  E.  C.  L.  632],  a  parcel  of  samples 
was  delivered  to  the  defendants,  a  railway 
company,  to  be  forwarded  to  the  plaintiffs. 
By  the  negligence  of  the  defendants,  who  had 
notice  that  the  parcel  contained  samples,  it 
was  delayed  on  the  way  until  the  season  at 
which  the  samples  could  be  used  for  procur- 


ing orders  had  elapsed,  and  they  had  in  con- 
sequence become  valueless.  The  plaintiffs 
could  not  have  procured  similar  samples  in 
the  market.  In  an  action  for  the  non-de- 
livery in  a  reasonable  time,  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  as  dam- 
ages the  value  to  them  of  the  samples  at  the 
time  when  they  should  have  been  delivered. 

No  notice  of  purpose. —  In  a  suit  against  a 
carrier  of  passengers  upon  a  steamboat  for 
the  loss  of  baggage,  the  plaintiff  claimed  for 
the  loss  of  a  set  of  dentist's  instruments  and 
special  damages  in  the  loss  of  the  profits  and 
earnings  which  he  might  have  made  if  the 
instruments  had  not  teen  lost.  It  was  held 
upon  demurrer  that  such  spec'al  damages 
could  not  be  recovered,  but  only  such  dam- 
ages as  were  contemplated  or  might  reason- 
ably be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  to  the  contract 
of  carriage.  Brock  v.  Gale,  14  Fla.  523,  14 
Am.  Rep.  356.  So  where,  in  an  action  against 
a  railroad  for  negligently  failing  to  deliver 
machinery,  which  caused  the  shutting  down 
of  a  flouring-mill,  the  complaint  did  not  al- 
lege nor  the  evidence  show  that  any  definite 
profit  was  lost,  nor  that  the  contract  was 
such  as  to  inform  defendant  that  any  loss 
of  special  profit  would  ensue,  it  was  error 
to  admit  evidence  showing  what  the  special 
profit  would  have  been  during  the  time  the 
mill  was  shut  down,  as  the  proper  measure 
of  damages  was  the  legal  interest  on  the 
capital  invested,  and  such  other  damages  as 
were  the  direct  and  necessary  result  of  de- 
fendant's negligence.  Sharpe  v.  Southern  R. 
Co.,  130  N.  C.  613,  41  S.  E.  799. 

74.  Alabama. —  Reed  Lumber  Co.  v.  Lewis, 
94  Ala.  626,  10  So.  333. 

Indiana. —  Dunn  v.  Johnson,  33  Ind.  54,  5 
Am.  Rep.  177. 

Maine. —  Bridges  i\  Stickney,  38  Me.  361. 

Massachusetts. —  Fox  v.  Harding,  7  Cush. 
516. 

Minnesota. —  Gushing  v.  Seymour,  30  Minu. 
301,  15  N.  W.  249. 

New  York.— Homer  v.  Wood,  16  Barb. 
386;  Masterton  v.  BrookljTi,  7  Hill  61,  42 
Am.  Dec.  38. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  72 
et  seq.;  and  supra,  VII,  C,  3,  c. 

On  a  claim  against  a  chattel  mortgagee  by 
the  mortgagor  for  loss  caused  by  the  im- 
jiroper  seizure  of  the  mortgaged  property,  a 
steam  threshing  machine,  the  mortgagor  is 
not  entitled  to  damages  for  the  loss  of  pos- 
sible profits  under  threshing  contracts.  Wil- 
liams V.  Wood,  55  Minn.  323,  56  N.  W.  1066; 
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breach.'^'''  Where,  however,  the  knowledge  of  tlie  subcontract  is  witliin  the  con- 
templation of  the  parties  when  the  original  contract  is  made,  and  is  known  to 
have  been  made  in  reference  thereto,  another  rule  exists  and  the  anticipated 
gains  or  profits  may  be  recovered.™ 

e.  From  Expected  Crops.  As  a  general  rule  where  damages  are  claimed  for 
the  destruction  of  a  growing  crop  the  plaintiff  can  only  recover  the  value  of  the 
crop  at  the  time  it  was  destroyed.'''  Proiits  expected  to  be  realized  from  crops 
that  have  not  matured  are  too  speculative  and  uncertain  to  be  estimated  as  dam- 
ages,™ and  especially  is  this  so  where  no  crop  has  matured  upon  which  a  reason- 
able estimate  may  be  based.™  In  some  cases  the  courts  have  allowed  damages  for 
the  injured  crop,  based  upon  estimates  of  other  crops  raised  in  the  immediate 
neighborhood  and  not  affected  by  the  injury  complained  of.*^^ 

f.  From  Use  of  Money.  The  actual  damages  arising  out  of  the  breach  of  a 
contract  for  the  non-payment  of  money  is  usually  measured  by  the  interest  of  the 
money .^^    Anticipated  profits  in  its  use  are  too  speculative  to  Ije  allowed.*'^ 

g.  Entire  Loss.    AVhere  there  has  been  an  entire  loss  of  the  property  involved 


Gushing  v.  Seymour,  30  Miniu  301,  15  N.  W. 
249. 

75.  Bridges  v.  Stickney,  38  Me.  361. 

76.  Wliere  a  vendor  sold  goods  with  notice 
that  the  buyer  was  buying  for  the  pui'pose 
of  fulfilling  a  contract  which  he  had  made 
with  a  merchant  abroad,  and  part  of  the  goods 
was  not  delivered  at  all,  Avhile  the  part  which 
was  delivered  was  delayed  till  after  the  ap- 
pointed time,  it  was  held  in  an  action  against 
tlie  seller  that  the  buyer  was  entitled  to  re- 
cover as  damages  tlie  profit  which  he  would 
have  made  from  Iiis  subcontract.  Borries  v. 
Hutchinson,  18  C.  B.  N.  S.  445,  11  Jur.  K  S. 
267,  34  L.  J.  C.  P.  169,  11  L.  T.  Eep.  N.  S. 
771,  13  Wkly.  Eep.  386,  114  E.  C.  L.  445. 

What  necessary  to  be  shown. —  To  warrant 
recovery,  as  damages  for  breach  of  an  agree- 
ment to  make  a  loan,  of  the  profits  on  a  con- 
templated purchase  of  land,  it  would  be  neces- 
sary to  show  that  plaintiff  had  a  binding  con- 
tract for  the  purchase;  that  defendant  with 
knowledge  of  sucli  fact  agreed  to  make  the 
loan ;  that  after  compliance  with  all  the  re- 
quirements and  without  fault  on  his  part  de- 
fendant refused  to  make  the  loan ;  that  by 
reason  thereof  plaintiff  was  unable  to  make 
the  pui-eliaso;  and  that  he  actually  lost  the 
benefits  claimed  by  him.  Equitable  Mortg. 
Co.  u.  Thorn,  (Tex'.  Civ.  App.  1894)  26  S.  W. 
270. 

77.  Richardson  v.  Northrup,  60  Barb. 
(N.  Y.)  85;  Texas,  etc.,  R.  Co.  c.  Young,  00 
■Tex.  201  [following  Sabine,  etc.,  R.  Co.  v. 
Joacliinii,  58  Tex.  456].  See  also  infra,  XI, 
C,  2,  g. 

78.  Alabama. —  Gresham  v.  Taylor,  51  Ala. 
505. 

Arkansas. —  McDaniel  v.  Crabtree,  21  Ark. 
431. 

Neio  Jersey. — VVolcott  v.  Mount,  36  N.  J.  L. 
202,  13  Am.  Rep.  438. 

Neio  York. —  See  Richardson  v.  Northru|>, 
(JO  Barb.  85. 

North  Carolina. —  Sledge  r.  Rcid,  73  N.  ('. 
440. 

Texas. —  Texas,  vie,  R.  (Ui.  r.  Young,  (10 
Tc.\.  201;  .loiie.s  (;eorgc,  50  Te.\.  11!),  42 
Am.  l:cp.  080. 
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79.  Ferris  v.  Comstoek,  33  Conn.  513;  But- 
ler V.  Moore,  08  Ga.  780,  45  Am.  Rep.  508; 
Wolcott  V.  Mount,  36  N.  J.  L.  202,  13  Am. 
Rep.  438. 

SO.  Payne  v.  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.,  38  La.  Ann.  104,  58  Am.  Rep.  174. 
In  an  action  by  a  lessee  of  farming  land  to 
recover  for  a  breach  of  a  covenant  in  the 
lease  to  be  let  into  possession,  the  court  at 
the  request  of  the  plaintiff  instructed  the 
jury  in  effect  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  crop  that  might 
have  been  raised  on  the  land  by  an  average 
farmer  during  the  term,  less  the  cost  of  rais- 
ing it,  and  that  they  might  consider  the  fact 
that  the  plamtiff'  had  the  stock  and  utensils 
to  work  and  cultivate  the  land,  without  hir- 
ing it  done.  At  the  request  of  the  defendant 
the  court  further  insti-ucted  the  jury  that 
in  assessing  the  plaintiff's  damage  they  could 
not  consider  damages  resulting  from  the  loss 
of  his  labor  or  of  the  use  of  his  teams.  It 
was  held  that  the  instructions  were  proper 
and  were  not  conflicting.  Rice  v.  \NTiitmore, 
74  Cal.  619,  16  Pac.  501,  5  Am.  St.  Rep.  479. 
In  Page  v.  Pavey,  8  C.  &  P.  769.  34  E.  C.  L. 
1011  [cited  in  Passinger  v.  Thorburn,  34 
N.  Y.  634,  90  Am.  Dec.  753],  the  plaintiff 
sued  for  a  breach  of  warranty  in  the  sale  of 
wheat.  The  declaration  alleged  a  sale  of  old 
cone  wheat  for  seed,  with  a  warranty  that  it 
would  grow,  and  a  breach  that  it  did  not 
grow,  whereby  the  wheat  became  of  no  value 
to  the  plaintiff  and  he  was  deprived  of  great 
gains  .which  would  have  arisen  from  the 
straw  and  corn  which  would  have  been  pro- 
duced if  it  had  grown;  and  it  was  held  that 
the  jilaintiff  could  give  evidence  of  what  the 
value  of  the  ci'ops  might  have  been,  with  a 
view  to  make  out  his  damages,  claimed  in  his 
declaration.  See  also  Randall  r.  Rajjer,  E.  B. 
&  E.  84,  4  Jur.  N.  S.  662,  27  L.  J.  Q.  B.  200, 
0  Wkly.  Rep.  445.  90  E.  C.  L.  S4. 

81.  Greene  v.  Goddard,  9  Mete.  (Mass.) 
212.    See  infra.  Xi,  I),  10. 

82.  Greene  v.  Goddard,  9  Mete.  (Ma.ss.) 
212,  232.  In  this  case  the  court  said:  "In 
the  use  of  the  money,  instead  of  realizing 
great  i)roIits,  they  might  have  encountcrcil 
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in  the  action,  then  the  full  value  of  the  property  is  the  measure  of  damages  and 
thei-e  can  be  no  recovery  for  anticipated  prolitb.*^^ 

H.  Inteppuption  of  Business  —  l.  in  General.  The  reputation  and  credit 
of  a  man  in  business  is  of  great  value,  and  is  as  nmch  within  the  protection  of  the 
law  as  property  or  other  valuable  rights.  Where  the  defendant  has  maliciously 
and  by  his  wrongful  act  destroyed  the  business,  credit,  and  reputation  of  the 
plaintiff  the  law  will  require  him  to  make  good  the  loss  sustained.**^  As  a  general 
rule  the  loss  of  profits  to  a  business  wliich  has  been  wrongfully  interrupted  by 
another  is  an  element  of  damages  for  which  a  recovery  may  be  had,  where  such 
profits  can  be  made  to  appear  with  reasonable  certainty  ;  but  the  evidence  must 
afford  the  jury  some  data  from  which  they  can  with  reasonable  certainty  deter- 
mine the  loss.  Outside  of  this  rule  no  certain  guide  for  estimating  such  damages 
cau  be  established.^"  In  an  action  to  recover  damages  for  a  loss  of  profits,  no 
evidence  can  be  given  as  to  the  uncertain  future  profits  of  a  commercial  business, 


difficulties  and  sustained  injuries  unforeseen, 
at  the  time,  and  have  suffered,  like  thou- 
sands of  others.  Theirs  is  not  a  loss,  in  the 
just  sense  of  the  term,  but  the  deprivation 
of  an  opportunity  for  making  money,  whicli 
might  have  proved  beneficial,  or  might  have 
been  ruinous ;  and  it  is  of  that  uncertain 
character,  which  is  not  to  be  weighed  in  the 
even  balances  of  the  law,  nor  to  be  ascer- 
tained by  well  established  rules  of  computa.- 
tion  among  merchants." 

83.  Ei-ie  City  Iron  Works  v.  Barber,  106 
Pa.  St.  125,  51  Am.  Rep.  508;  McKnight  v. 
RatcUff,  44  Pa.  St.  156;  The  Lively,  15  Fed. 
Cas.  No.  8,403,  1  Gall.  315.  See  also  infra, 
XI,  C,  1,  a. 

84.  Lawrence  Hagerman,  56  111.  68,  8 
Am.  Rep.  674;  Chapman,  v.  Kirby,  49  111. 
211. 

In  an  action  for  the  wrongful  seizure  by  a 
sheriff  of  the  stock  in  trade  of  plaintiff,  and 
the  closing  of  his  place  of  business,  which  in- 
volves damages  for  trespass  as  well  as  the 
conversion,  the  loss  of  profits  during  the  time 
plaintifi'  was  kept  out  of  possession  is  a 
proper  element  of  damages.  Ebenreiter  v. 
Dahlman,  19  Misc.  (N.  Y.)  9,  42  K  Y.  Suppl. 
867. 

Where  defendant  is  liable  for  destroying 
plaintiff's  business  by  fire,  gains  prevented 
during  the  reconstruction  of  plaintifi''s  place 
of  business  are  proper  elements  of  damage. 
Choctaw,  etc.,  R.  Co.  v.  Alexander,  7  Okla. 
579,  52  Pae.  944. 

Where  license  is  given  to  persons  about  to 
excavate  for  a  building  to  enter  on  adjoining 
premises  to  a  limited  extent  only,  for  the  pur- 
pose of  shoring  up  the  wall,  and  the  license 
is  exceeded,  the  licensers  may  recover  dam- 
ages for  loss  of  profits  on  work  for  which 
the  licensers  had  orders,  and  which  they  were 
prevented  from  doing  by  acts  of  the  licensees. 
Capel  V.  Lvons,  3  Misc.  (N.  Y.)  73,  22  N.  Y. 
Suppl.  378. 

85.  California. —  Lambert  v.  Haskell,  80 
Cal.  611,  22  Pac.  327. 

Illinois. —  Chapman  v.  Kirby,  49  111.  211; 
Sherman  v.  Dutch,  16  111.  283. 

Kansas. —  States  v.  Durkin,  65  Kan.  101, 
68  Pac.  1091  [.following  Brown  v.  Hadley, 
43  Kan.  267,  23  Pac.  492]. 


Maryland. —  Lawson  v.  Price,  45  Md.  123 ; 
Shafer^f.  Wilson,  44  Md.  268. 

Massachusetts. —  White  v.  Moseley,  8  Pick. 
356. 

Neio  Yorh. —  Menard  r.  Stevens,  44  N.  Y. 
Super.  Ct.  515;  Walter  v.  Post,  6  Duer  363, 
4  Abb.  Pr.  382. 

Texas. —  San  Antonio  v.  Royal,  (1891)  16 
S.  W.  1101. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  81. 

Growing  business. —  ^Vhere  the  business 
which  had  been  destroyed  by  the  tort  of  de- 
fendants was  a  growing  one,  had  been  run- 
ning about  two  years,  the  selling  price  of  the 
machines  which  plaintiff  sold  was  fixed,  and 
the  cost  to  plaintiff  fixed  at  a  given  per- 
centage of  such  price,  and  a  large  number 
of  orders  were  on  hand  at  the  time  defend- 
ants committed  such  wrongful  acts,  and  a 
number  of  orders  were  received  by  plaintiff 
after  that  time,  it  was  held  proper,  in  es- 
timating plaintiff's  damages,  to  consider  his 
future  profits  of  the  business  for  such  time 
as  would  elapse  before  the  contract  could  be 
legally  terminated.  Oliver  v.  Perkins,  92 
Mich.  304,  52  N.  W.  609. 

Malicious  tort. — In  trespass  for  damages  on 
the  execution  of  a  distress  warrant,  plaintiff 
may  recover  as  special  damages  the  loss  suf- 
fered by  the  interruption  of  business  and  in- 
juries received,  where  books  of  peculiar  value 
and  files  of  papers  indispensable  to  the  busi- 
ness are  maliciously  taken.  Sherman  v. 
Dutch,  16  111.  283.  So  in  an  action  to  re- 
cover damages  for  loss  of  trade,  where  the 
evidence  showed  that  the  plaintiff  was  a 
horseshoer ;  that  one  R  was  a  customer  of 
his ;  that  defendant,  with  the  intent  of  mak- 
ing R  believe  that  the  work  of  plaintiff  was 
badly  done,  secretly  loosened  a  shoe  on  R's 
horse  shortly  after  it  had  been  placed  there 
by  plaintiff ;  and  that  R  was  thereby  induced 
to  believe  that  plaintiff  was  not  a  skilful 
worlonan,  it  was  held  that  plaintiff  was  en- 
titled to  damages  resulting  from  the  loss  of 
R's  custom.  Hughes  v.  McDonough,  43 
N.  J.  L.  459,  39  Am.  Rep.  603. 

86.  In  Lehman  v.  McQuovm,  31  Fed.  138, 
personalty  of  a  debtor  was  sold  at  sheriff's 
sale,  and  bought  by  the  debtor's  wife  for  less 
than  its  value.    A  creditor  thereupon  secured 
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nor  can  the  amount  of  past  profits  derived  tlierefrorri  be  shown  to  enable  the  jury 
to  conjecture  wliat  the  future  profits  might  Ije.**^  Tlie  plaintitt'  in  such  action  lias 
a  right  to  prove  tiie  business  in  wliich  he  was  engaged,  its  extent,  and  the  partic- 
ular part  transacted  by  him,  and  if  he  can,  the  comp'insation  usually  paid  to  per- 
sons doing  such  business  for  others.  These  circumstances  the  jury  have  a  right 
to  consider  in  fixing  the  value  of  his  time.  But  they  ought  not  to  be  permitted 
to  speculate  as  to  the  uncertain  profits  of  commercial  ventures  in  which  the  plain- 
tiff, if  uninjured,  would  have  been  engaged.****  Past  in'ofits*^'-*  cannot  be  taken  as 
an  exact  measure  of  future  profits;  but  all  the  various  contingencies  by  which 


the  appointment  of  a  receiver  to  take  charge 
of  the  property  so  bought  and  restrained  in- 
terference, alleging  fraud.  The  bona  fides  of 
the  transaction  was  afterward  established, 
and  the  receiver  settled  his  accounts,  and  was 
discharged,  and  turned  over  to  the  purchaser 
the  residue  of  the  property  in  his  hands. 
Under  such  circumstances  it  was  held  in  an 
action  on  the  injunction  bond  that  the  profits 
which  might  have  been  made  by  the  use  of 
the  property  if  the  possession  of  the  receiver 
had  not  been  disturbed  are  so  far  speculative 
that  in  the  absence  of  clear  testimony  they 
could  not  be  measured  by  any  exact  standard. 

Loss  of  rent. —  One  whose  tenants  have  left 
because  of  the  encroachment  of  a  defective 
and  dangerous  retaining  wall  on  his  property 
may  recover  his  loss  of  rents  as  part  of  the 
damages.  Goldschmid  New  York,  14  N.  Y. 
App.  Div.  135,  43  N.  Y.  Suppl.  447.  So  in 
Burruss  v.  Hines,  94  Va.  413,  26  S.  E.  875,  it 
was  held  that  damages  might  be  recovered 
for  the  net  rental  value  for  delay  in  construc- 
tion of  a  building  on  plaintiff's  lot,  caused 
by  defendant's  building  overhanging  the  lot 
and  defendant's  delaying  removal  thereof, 
construction  having  been  contracted  for  and 
commenced,  and  the  building  having  been 
rented  in  advance,  from  a  certain  time,  for  a 
definite  period,  at  a  specified  rent.  But  in 
an  action  for  failure  to  construct  an  elevator 
in  an  office  building  according  to  contract, 
damages  from  failure  to  rent  the  rooms  are 
too  speculative  to  be  recoverable.  Clifford 
V.  Leroux,  14  Tex.  Civ.  App.  340,  37  S.  W. 
172,  254. 

87.  These  profits  depend  upon  too  many 
contingencies  and  are  altogether  too  uncer- 
tain to  furnish  a  safe  guide  in  fixing  the 
amount  of  damages. 

A  rkwnsas. —  Broekway  v.  Thomas,  36  Ark. 
518. 

Califorma. —  Martin  v.  Deetz,  102  Cal.  55, 
36  Pac.  368,  41  Am.  St.  Rep.  151. 

Georgia. —  Cooper  v.  Young,  22  Ga.  269, 
08  Am.  JJec.  502.  In  Smith  v.  Eubanks,  72 
Ga.  280,  it  was  held  that  where  a  party  was 
ejected  from  leased  promises,  it  was  error 
to  make  the  profits  of  his  successor  in  busi- 
ness tlie  measure  of  how  much  the  plaintiff 
could  have  made  if  the  eviction  had  not  taken 
place. 

Indiana. —  Glass  v.  Garbor,  55  Tnd.  336. 

Kansas. —  Mitchell  v.  Woods,  17  Kan.  20. 

Mainn. —  Ripley  v.  Mosely,  57  Me.  70. 

Mimuisola. —  CasfKir  v.  Klippen,  01  Minn. 
li'/.i.  03  M,  W.  737,  52  Am.  St.  Hep.  004; 
O'Neil  r.  Johnson.  53  Minn.  439,  55  N.  W. 


001.  39  Am.  St.  Rep.  615;  Todd  v.  Minne- 
apolis, etc.,  11.  Co.,  39  Minn.  186,  39  N.  \V. 
318. 

New  York. —  Masterton  v.  Mt.  Vernon,  .58 
N.  Y.  391. 

Ohio. —  Cincinnati  v.  Evans,  5  Ohio  .St. 
594. 

Wisconsin. —  Bierdach  v.  Goodyear  RubJjer 
Co.,  54  Wis.  208,  11  X.  W.  514,  41  Am,  Rep. 
19. 

United  tStates. —  New  Y'ork,  etc.,  Co.  v. 
Fra.ser,  130  U.  S.  611,  9  S.  Ct.  665,  32  L.  ed. 
1031 ;  Central  Coal,  etc.,  Co.  v.  Hartman, 
111  Fed.  96,  49  C.  C.  A.  244. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  72 
et  seq. 

Seizure  of  property. —  Loss  sustained  by  a 
mercantile  firm,  from  the  seizure  of  their 
property,  in  the  diminution  of  their  busi- 
ness and  its  consequent  profits,  subsequent' 
to  the  release  of  the  property  from  the  seiz- 
ure, is  not  an  element  of  damage  iusceptible 
of  computation  with  any  reasonable  degree 
of  accuracy,  and  evidence  concerning  it  is 
properly  excluded  from  the  jui-y.  Selden  v. 
Cashman,  20  Cal.  56,  81  Am.  Dec.  93. 

The  mere  opinion  of  a  witness  as  to  the 
prospective  profits  which  might  have  been 
realized  from  the  use  of  property  if  the 
same  had  not  been  taken  from  his  posses- 
sion is  inadmissible,  such  evidence  being  too 
uncertain  and  speculative  to  furnish  a  safe 
guide  to  the  jury  in  estimating  damages. 
Crabbs  v.  Koontz,  69  Md.  59,  13  Atl.  591. 

88.  Masterton  v.  Mt.  Vernon,  58  N.  Y.  391 ; 
Bierdach  v.  Goodyear  Rubber  Co.,  54  Wis. 
208,  11  N.  W.  514,  41  Am.  Rep.  19.  In 
Blair  v.  Milwaukee,  etc.,  R.  Co.,  20  Wis. 
262,  it  was  held  that  the  opinions  of  witnesses 
as  to  the  amount  of  the  loss  suffered  by  the 
absence  of  a  member  of  the  firm  on  account 
of  personal  injuries  received  by  him  were  in- 
admissible, ahhough  they  might  be  mer- 
chants residing  in  the  vicinity  of  the  plain- 
tiff' and  well  acquainted  with  his  business, 
and  that  such  opinions  were  mere  conjectures 
and  did  not  furnish  a  safe  guide  to  the  ver- 
dict of  the  jury.  See  also  Lincoln  v.  Sara- 
toga, etc.,  R.  Co.,  23  Wend.  {N.  Y.)  425. 

89.  Past  profits  have  been  allowed  for  the 
j)urpose  of  measuring  future  profits  both  in 
actions  cx  contractu  and  cx  delicto,  although 
more  froquenlly  in  the  latter,  where  from 
th(;  iialure  of  the  case  no  element  of  greater 
(■(•rliiiniy -ajjijeared,  and  the  ncluiil  daniages 
must  bo  irinre  or  less  a  ninltcr  of  opinion. 
Allison  V.  Chandler,  11  Mich.  54.2.    In  es- 
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such  profits  would  probably  be  affected  should  be  taken  into  consideration  by  the 
jury.^ 

2.  Established  Business.  Where  an  established  business  is  wrongfully  injured, 
destroyed,  or  interrupted,  the  owner  of  such  business  can  recover  damages  sus- 
tained ; "  but  in  all  such  cases  it  must  be  made  to  appear  that  the  business  which 
is  claimed  to  have  been  interrupted  was  an  established  one ;  that  it  liad  been  suc- 
oessfully  conducted  for  such  a  lengtli  of  time  and  had  such  a  trade  established 
that  the  profits  thereof  are  reasonably  ascertainable.^^ 

3.  New  Business.  Where  a  new  business  or  enterprise  is  floated  and  damages 
by  way  of  profit  are  claimed  for  its  interruption  or  prevention,  they  will  be  denied 
for  the  reason  that  such  business  is  an  adventure,  as  distinguished  from  an  estab- 
lished business,  and  its  profits  are  speculative  and  remote,  existing  only  in 
anticipation.^^ 

4.  Illegal  Business.  No  damages,  exemplary  or  otherwise,  should  be  allowed 
for  the  interruption  of  an  illegal  business.^* 

5.  Riparian  Rights.  Where  interruption  of  business  occurs  through  neglect 
of  or  intei'ference  with  riparian  riglits,  and  the  loss  of  profits  can  be  definitely 
establislied,  they  may  be  included  in  the  estimate  of  damages.^^ 

I.  Expenses  —  l.  In  General.  As  a  general  rule  a  party  is  entitled  to  recover 
as  damages  all  reasonable  expenses  to  which  he  may  have  been  put  in  consequence 


timating  the  losses  sustained  by  reason  of 
tlie  destruction  of  plaintiff's  business,  it  is 
proper  for  the  jury  to  take  into  considera- 
tion the  extent  of  plaintiff's  business,  and 
his  profits  for  a  reasonable  period  next  pre- 
ceding the  time'  when  the  injury  was  in- 
flicted, leaving  the  defendant  to  show  that 
by  depression  in  trade  or  from  other  causes 
the  profits  would  have  been  less.  Chapman 
V.  Kirby,  49  111.  211;  Peltz  v.  Eichele,  62 
Mo.  171. 

90.  Allison  v.  Chandler,  11  Mich.  542.  And 

see  infra,  VII,  H,  2. 

91.  California. —  Lambert  v.  Haskell,  80 
Cal.  611,  22  Pac.  327. 

Michigan. —  Allison  v.  Chandler,  1 1  Mich. 
542. 

Minnesota. —  Goebel  V.  Hough,  26  Minn. 
252,  2  N.  W.  847. 

Rhode  Island. —  Simmons  v.  Brown,  5  R.  I. 
299,  73  Am.  Dec.  66. 

United  States. —  Central,  etc..  Coal  Co.  v. 
Hartman,  111  Fed.  96,  49  C.  C.  A.  244. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  79 
et  seq. 

92.  States  v.  Durkin,  65  Kan.  101,  68  Pac. 
1091  [following  Brown  v.  Hadley,  43  Kan. 
267,  23  Pac.  492].  The  loss  of  earning  power 
is  an  element  of  damage  which  may  be  con- 
sidered; but  the  loss  of  income,  which  means 
profits  of  a  business  fluctuating  widely,  and 
of  possible  profits  in  a  special  contract,  can- 
not be  regarded  as  a  legitimate  basis  of  re- 
covery. People's  Pass.  R.  Co.  v.  Lauderbach, 
4  Pennyp.  (Pa.)  406. 

Suspension  by  injunction. —  Where  an  es- 
tablished business  is  suspended  by  a  prelim- 
inaiy  injunction,  the  profits  which  would 
have  been  made  can  be  recovered.  And  evi- 
dence of  the  profits  which  were  actually  be- 
ing made  is  admissible  upon  the  question  of 
damages.  Lambert  v.  Haskell,  80  Cal.  611, 
22  Pac.  327. 


93.  Georgia. —  Kenny  v.  Collier,  79  Ga. 
743,  8  S.  E.  58;  Red  v.  Augusta,  25  Ga.  386. 

Illinois. — ■  Greene  v.  Williams,  45  111.  206. 

Kansas. —  States  r.  Durkin,  65  Kan.  101, 
68  Pac.  1091. 

Massachusetts. —  Townsend  v.  Nickerson 
Wharf  Co.,  117  Mass.  501. 

New  Tor-fc.^  Giles  v.  O'Toole,  4  Barb.  261 
Ifolloiving  Blanchard  V.  Ely,  21  Wend.  342, 
34  Am.  Dec.  250]  ;  Moray  i'.  Metropolitan 
Gas  Light  Co.,  38  N.  Y.  Super.  Ct.  185. 

See  15  Cent.  Dig.  tit.  "  Damages,'?  §  79 
et  seq. 

Preventing  plaintiff  from  engaging  in  new 
business. —  When  a  party,  being  about  to  em- 
bark in  a  new  business,  is  wrongfully  pre- 
vented by  another,  he  cannot  recover  ex- 
pected profits,  because  there  can  be  noth- 
ing to  show  that  such  profits  would  have 
been  made.  Consumers'  Pure  Ice  Co.  v. 
Jenkins,  58  111.  App.  519. 

94.  Kane  v.  Johnston,  9  Bosw.  (N.  Y.) 
154;  Kauff'man  v.  Babcock,  67  Tex.  241,  2 
S.  W.  878. 

Where  a  party  carries  on  an  illegal  busi- 
ness in  connection  with  a  legal  one  the  court 
should  instruct  that  no  estimate  should  be 
made  as  to  that  which  was  illegal.  Kauff- 
man  v.  Babcock,  67  Tex.  241,  2  S.  W.  878. 

95.  Terre  Haute  v.  Hudnut,  112  Ind.  542, 
13  N.  E.  686;  Gibson  v.  Fischer,  68  Iowa  29, 
25  N.  W.  914;  Lawson  v.  Price,  45  Md.  123; 
Simmons  r.  Brown,  5  R.  I.  299,  73  Am.  Dec. 
66. 

In  an  action  by  the  owner  of  a  factory 
against  the  owners  of  a  mill  on  the  same 
stream  above  for  imlawfully  detaining  the 
watfr  from  his  factory,  the  measure  of  dam- 
ages is  the  value  of  the  use  of  the  water 
to  the  plaintiffs,  situated  as  they  were,  dur- 
ing the  time  they  were  wrongfully  deprived 
of  it.  Speculative  profits  are  not  recover- 
able.   Pollitt  V.  Long,  58  Barb.  (N.  Y.)  20. 
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of  the  wrong  or  injury  iiillicted  but  this  rule  is  not  one  of  universal  applica- 
tion. There  are  certain  expenses  wiiicli  are  recognized  by  the  law  as  reasonable^ 
legitimate,  and  necessary,  while  others  are  regarded  with  suspicion  and  are  only 
recoverable  upon  positive  ^^I'oof." 

2.  Injury  to  Property.  Any  expense  incurred  by  the  loss  or  injury  to  prop- 
erty is  usually  compensated  in  damages.'''^    It  is  not  necessary  that  money  should 


96.  Connecticut. —  Ashcraft  v.  Chapman,  38 
Conn.  230;  Hawley  v,  Belden,  1  Conn.  93. 

Georgia. —  Brown  v.  South  Western  R.  Co., 
36  Ga.  377. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Clem- 
inger,  178  111.  530,  53  N.  E.  320  [affirming 
77  111.  App.  186];  Chicago,  etc.,  R.  Co.  v. 
Holland,  122  111.  461,  13  N.  E.  145;  St.  Louis, 
etc.,  R.  Co.  V.  Capps,  72  111.  188;  Chicago, 
etc.,  R.  Co.  V.  Harrington,  77  111.  App.  499. 

Indiana. —  Sullivan  County  v.  Arnett,  116 
Ind.  438,  19  N.  E.  299. 

loioa. — -Kendall  v.  Albia,  73  Iowa  241,  34 
N.  W.  833;  Smith  r.  Chicago,  etc.,  R.  Co., 
38  Iowa  518. 

Kansas. — •  Hutchinson  r.  Van  Cleve,  7  Kan. 
App.  676,  53  Pac.  888;  Abilene  i:  Wright,  4 
Kan.  App.  708,  46  Pac.  715. 

Louisiana. —  Goodloe  v.  Rogers,  9  La.  Ann. 
273,  61  Am.  Dee.  205;  Findley  v.  Breedlove, 
4  Mart.  N.  S.  105. 

Maine. —  Sanford  v.  Augusta,  32  Me.  536; 
Watson  V.  Lisbon  Bridge,  14  Me.  201,  31  Am. 
Dec.  49. 

Massachusetts. — -Dickinson  v.  Talmage,  138 
Mass.  249;  Benson  v.  Maiden,  etc..  Gaslight 
Co.,  6  Allen  149;  Holt  v.  Sargent,  15  Gray 
97. 

Michigan. —  Sherwood  V.  Chicago,  etc.,  R. 
Co.,  82  Mich.  374,  46  N.  W.  773;  Tracy  v. 
Butters,  40  Mich.  406. 

Missouri. —  Shelby  v.  Missouri  Pac.  R.  Co., 
77  Mo.  App.  205. 

Nebraska. —  Omaha  St.  R.  Co.  v.  Emmin- 
ger,  57  Nebr.  240,  77  N.  W.  675;  Minneapo- 
lis Threshing  Mach.  Co.  v.  Regier,  51  Nebr. 
402,  70  N.  W.  934:  Barr  v.  Kimball,  43  Nebr. 
760,  62  N.  W.  196;  Bryant  v.  Barton.  32 
Nebr.  613,  49  N.  W.  331;  Long  i'.  Clapp,  15 
Nebr.  417,  19  N.  W.  467. 

New  Hampshire. —  Holyoke  r.  Grand  Trunk 
R.  Co.,  48  N.  H.  541;  Woodbury  v.  Jones,  44 
N.  H.  200. 

New  York. —  Wilson  r.  New  York  Cent.  R. 
Co.,  4  Abb.  Dec.  018,  3  Keyes  381,  2  Transcr. 
App.  298;  McPhillips  r.  Fitzgornld,  76  N.  Y. 
App.  Div.  15,  78  N.  Y.  Suppl.  631;  Nelson 
r.  Hatch,  70  N.  Y.  App,  Div.  206,  75  N.  Y. 
Suppl.  389;  Seamans  r.  Siiiitli,  40  Barb.  320; 
Eagle  Tube  Co.  v.  EdwnnI  liarr  Co.,  10  Daly 
212,  ]0  N.  Y.  Suppl.  113;  Jackson  Archi- 
Icctural  Iron  Works  v.  Hurlburt,  15  Misc. 
93,  30  N.  Y.  Suppl.  808:  Hutton  r.  Murphy, 
0  Misc.  151,  29  N.  Y.  Suppl.  70;  llealy  v. 
Bulldcy,  10  N.  Y.  Suppl.  702. 

O/i/V;.— Hill  r.  AnderHon,  0  Ohio  S.  &  C. 
I'l.  Dec.  480. 

I'cnnfiylwi.nin. —  Tlawcs  r.  O'Reilly,  126  Pa. 
St.  440,' 17  Atl.  fi'12. 

S<ivUi,  Ciiroli iKi.  —  Ifart  V.  Charlotte,  etc., 
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R.  Co.,  33  S.  C.  427,  12  S.  E.  '.),  10  L.  R.  A. 
794. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Keith,  74 
Tex.  287,  11  S.  W.  1117;  Trinity,  etc.,  E. 
Co.  V.  Schofield,  72  Tex.  490,  10  S.  W.  575  j 
San  Antonio,  etc.,  R.  Co.  v.  Moore,  (Civ, 
App.  1903)  72  S.  W.  226;  Watkins  v.  Junker., 
(Civ.  App.  1897)  38  S.  W.  1129;  Westfall 
V.  Perry,  (Civ.  App.  1893)  23  S.  W.  740; 
Tompkins  Co.  f.  Galveston  St.  R.  Co.,  4 
Tex.  Civ.  App.  1,  23  S.  W.  25. 

Vermont. — Hathaway  v.  Sabin,  63  Vt.  527^ 
22  Atl.  033. 

Wisconsin. —  Hulehan  v.  Green  Bay,  etc.,, 
R.  Co..  68  Wis.  520,  32  N.  W.  .529;  Zitske 
V.  Goldberg,  38  Wis.  216;  Johannesson  v. 
Borschenius,  35  Wis.  131. 

United  Htaies. —  Switzerland  Mar.  In,s.  Co. 
V.  The  Umbria,  46  Fed.  927. 

England.—  Smeed  v.  Foord,  1  E.  &  E.  602, 
5  Jur.  N.  S.  291,  28  L.  J.  Q.  B.  178,  7  Wkly. 
Rep.  266,  102  E.  C.  L.  602:  Prior  v.  Wilson, 
1  L.  T.  Rep.  N.  S.  549,  8  Wkly.  Rep.  260. 

Canada. — Whittakert'.  Welch,  15  N.  Brunsw. 
436 ;  Morrison  r.  European,  etc.,  R.  Co.,  15 
N.  Brunsw.  295;  McGowan  v.  Betts,  15. 
N.  Brunsw.  90. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  89- 
et  scq. ;  and  infra,  XI,  B,  4,  a. 

97.  Illinois. —  Indianapolis,  etc.,  R.  Co.  f. 
Birney,  71  111.  391. 

Maryland. —  Borden  Min.  Co.  v.  Barrv,  17 
Md.  419;  Benson  v.  Atwood,  13  Md.  20,  71 
Am.  Dec.  611. 

Massachusetts. —  Warner  r.  Bacon,  8  Grav 
397.  69  Am.  Dec.  253. 

Neio  York. —  Mailler  v.  Express  Propeller 
Line.  61  N.  Y.  312;  Mvers  r.  Burns,  35  N  Y. 
269. 

England. —  Hamlin  v.  Great  Northern  E.. 
Co.,  1  H.  &  N.  408,  2  Jur.  N.  S.  1122,  26 
L.  J.  Exch.  20,  5  Wkly.  Rep.  70.  In  Le 
Blanche  v.  London,  etc.,  R.  Co.,  1  C.  P.  D. 
286,  45  L.  J.  C.  P.  521.  34  L.  T.  Rep.  N.  S. 
067,  24  Wkly.  Rep.  808,  it  was  held  that 
the  plaintiff  could  not  recover  the  expense  of 
hiring  a  special  train  where  he  had  been  de- 
layed on  his  journey. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  89 
ct  seq. ;  and  infra,  VII,  I,  2  ct  seq. 

98.  Illinois. —  St.  Louis,  etc.,  R.  Co.  V, 
Capps,  72  HI.  188;  Ottawa  Gas  Liglit,  etc., 
Co.  V.  Graham,  28  TU.  73,  81  Am.  Dec.  263. 

Louisiana. —  Findley  v.  Breedlove,  4  IMart. 
N.  S.  105. 

Massachusetts. —  Holt  t'.  Sargent,  15  Gray 
97;  Rrown  v.  Smith,  12  Cush.  306. 

Michiga.n. —  Tracy  v.  Butters,  40  Mich.  400. 

Nchraska. —  Long  V.  Clapp,  15  Nebr.  417, 
10  N.  W.  407. 
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have  been  actually  paid  out  for  expenses  in  order  to  be  recovered.  It  is  enougli 
that  it  is  liable  to  be  paid.^' 

3.  Attempt  to  Prevent  Loss  or  Injury  to  Property.  In  attempting  to  prevent 
]oss  or  injury  to  property  a  reasonable  compensation  for  time  and  labor  necessarily 
expended  will  be  allowed  as  damages ;  ^  and  especially  is  tbis  so  in  case  of  injury 
to  animals.^  . 

4.  Breach  of  Contract  —  a.  In  General.  As  a  general  rule  a  party  is  entitled 
to  all  legitimate  expenses  that  may  be  shown  to  flow  from  or  follow  the  breach  of 
a  legitimate  contract,^  provided  it  appears  that  such  expenses  were  the  natural 


iVew  York. —  McPhillips  v.  Fitzgerald,  76 
TSJ".  Y.  App.  Div.  15,  78  ]N.  Y.  Suppl.  631; 
Jackson  Architectural  Iron  Works  v.  Hurl- 
but,  15  Misc.  93,  26  N.  Y.  Suppl.  808;  Hut- 
ton  V.  Murphy,  9  Misc.  lol,  29  N.  Y^.  Suppl. 
70. 

Texas. —  Trinity,  etc.,  R.  Co.  r.  Schofield, 
72  Tex.  496,  10  S.  W.  575;  International, 
etc.,  R.  Co.  V.  Cocke,  64  Tex.  151. 

Wisconsin. —  Zitske  v.  Goldberg,  38  Wis. 
216. 

United  States. —  The  Amiable  Nancy,  1 
Fed.  Cag.  No.  331,  1  Paine  111.  And  see 
Switzerland  Mar.  Ins.  Co.  v.  Tlie  Umbria, 
46  Fed.  927. 

Canada. — Whittaker  u.  Welch,  15  N.  Brunsw. 
436. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  91. 

Expenses  paid  to  the  sheriff  in  connection 
■with  the  safe-keeping  of  property  replevied 
are  recoverable  as  damages.  McGowan  v. 
Betts,  15  N.  Brunsw.  90. 

99.  Minneapolis  Threshing  Mach.  Co.  v. 
Regier,  51  Nebr.  402,  70  N.  W.  934;  Eagle 
Tube  Co.  V.  Edward  Barr  Co.,  16  Daly 
<N.  Y.)  212,  10  N.  Y.  Suppl.  113  {citing 
Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co., 
€0  N.  Y.  487]. 

Services  rendered  by  plaintiffs  which  are  a 
necessary  expense  may  be  recovered  for  as 
part  of  the  damages  for  breach  of  a  con- 
tract, as  though  they  had  been  rendered  by 
others  and  paid  for.  Forsyth  v.  Mann,  63 
Vt.  116,  34  Atl.  481,  32  L.  P.  A.  788. 

1.  Georgia. — -Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  S.  E.  261,  4  Am.  St. 
Pep.  92. 

Indiana. —  Sullivan  County  V.  Arnett,  116 
Ind.  438,  19  N.  E.  299. 

Iowa. — ■  Smith  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  518  [following  Chicago,  etc.,  R.  Co. 
f.  Ward,  16  111.  522]. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Ritz,  33 
Kan.  404,  6  Pac.  533. 

Maine.—  Merrill  r.  How,  24  Me.  126 ;  Wat- 
son V.  Lisbon  Bridge,  14  Me.  201,  31  Am. 
Dec.  49 ;  Bucknam  v.  Nash,  12  Me.  474. 

'Neio  York. — Sprague  v.  McKinzie.  63  Barb. 
60;  Seamans  v.  Smith,  46  Barb.  320;  Arm- 
strong V.  Smith,  44  Barb.  120;  Parmalee 
V.  Wilks,  22  Barb.  539;  Hough  v.  Bowe,  51 
N.  Y.  Super.  Ct.  207;  Miller  v.  Garling,  12 
How.  Pr.  203. 

Tennessee. —  Nashville  v.  Sutherland,  94 
Tenn.  356,  29  S.  W.  228. 

Texas.— G\\\i.  etc..  R.  Co.  v.  Keith,  74 
Tex.  287,  11  S.  W.  1117. 


Vermont. —  Trow  v.  Thomas,  70  Vt.  580, 
41  Atl.  652. 

United  States. —  The  Henry  Buck,  39  Fed. 
211. 

England. —  Hales  v.  London,  etc.,  R.  Co., 
4  B.  &  S.  66,  32  L.  J.  Q.  B.  292,  8  L.  T.  Rep. 
N.  S.  421,  11  Wkly.  Rep.  856,  116  E.  C.  L. 
66. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  90. 

Injuries  to  vessels. — The  charterer  of  a  ves- 
sel, who  has  been  subjected  to  expense  in 
getting  her  off  from  and  over  a  gas-pipe, 
which  was  an  unlawful  obstruction  to  the 
navigation  of  a  river,  and  upon  which  she 
caught  in  passing  along  a  river,  while  navi- 
gated with  due  care,  may  maintain  an  action 
against  those  who  laid  the  gas-pipe,  to  re- 
cover for  such  expense,  but  not  for  any  de- 
lay in  his  business  or  other  consequential 
damages.  Benson  v.  Maiden,  etc..  Gaslight 
Co.,  6  Allen  (Mass.)  149.  So  in  an  action 
against  the  .master  of  a  vessel  for  breaking 
up  the  voyage  and  disposing  of  the  vessel, 
the  expen.se  of  bringing  home  the  vessel  from 
a  port  to  which  the  master  has  wrongfully 
navigated  her  is  a  legal  element  of  dam- 
ages. Brown  v.  Smith,  12  Cush.  (Mass.) 
366. 

2.  Georgia. — Atlanta  Cotton-Seed  Oil  jNIllls 
V.  Coffey,  80  Ga.  145,  4  S.  E.  759,  12  Am. 
St.  Rep.  244. 

Indiana. —  Sullivan  County  r.  Arnett,  116 
Ind.  438,  19  N.  E.  299. 

Maine. — -Watson  v.  Lisbon  Bridge,  14  Me. 
201,  31  Am.  Dec.  49. 

New  York. —  Hutton  r.  Murphy,  9  Misc. 
151,  29  N.  Y.  Suppl.  70. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Keith.  74  Tex. 
287,  11  S.  W.  1117;  International,  etc..  R. 
Co.  V.  Cocke,  64  Tex.  151. 

Wisconsin. —  Zitske  v.  Goldberg,  38  Wis. 
216. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  90; 
and  infra,  XI,  C,  1,  b. 

Expenses  unavailing. —  Where  plaintiff's 
horse  was  injured  so  as  to  be  entirely  worth- 
less through  defendant's  negligence,  and 
plaintiff  acting  in  good  faith,  and  in  the 
belief  that  the  horse  might  be  helped  i.nd 
made  of  some  value,  expended  money  in  care 
and  medical  treatment  without  avail,  he  is 
entitled  to  recover  for  the  money  so  ex- 
pended in  addition  to  the  value  of  the  horse. 
Ellis  V.  Hilton.  78  Mich.  150,  43  N.  W.  1048, 
18  Am.  St.  Rep.  438,  6  L.  R.  A.  454. 

3.  Connecticut. — Hawley  v.  Belden.  l  Conn. 
93. 
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consequence  of  the  breach/  and  are  reasonable,  having  regard  to  all  the  circum- 
stances of  tlie  particular  case.''  Incase  the  exijenses  are  disconnected  witli  the 
original  contract  or  form  no  integral  part  within  the  contemplation  of  the  parties 
at  tiie  time  that  the  contract  was  made  there  can  be  no  recovery but  where 
such  damages  are  denied  it  will  always  be  found  tliat  the  expenses  claimed  liinge 
upon  some  item  of  the  contract  not  within  the  contemplation  of  the  parties  or 
something  remote  from  the  contract  itself.^ 


Georgia. —  Brown  t".  South  Western  E.  Co., 
36  Ga.  377. 

Louisiana. —  Findley  v.  Breedlove,  4  Mart. 
N.  S.  105. 

Maine. —  McPheters  v.  Moose  River  Log 
Driving  Co.,  78  Me.  329,  5  Atl.  270. 

Massachusetts. — Dickinson  r.  Talmage,  138 
Mass.  249 ;  Benson  v.  Maiden,  etc.,  Gaslight 
Co.,  6  Allen  149;  Brown  v.  Smith,  12  Cush. 
366. 

Nelraska. —  Long  v.  Clapp,  15  Nebr.  417, 
19  N.  W.  467. 

Neiv  York. —  Wilson  v.  New  York  Cent.  E. 
Co.,  4  Abb.  Dec.  618,  3  Keyes  381,  2  Transcr. 
App.  298;  Freeman  v.  Clute,  3  Barb.  424; 
Eagle  Tube  Co.  r.  Edward  Barr  Co.,  16  Daly 
212,  10  N.  Y.  Suppl.  113;  Healy  v.  Bulkley, 
10  N.  Y.  Suppl.  702. 

Texas. —  Westfall  v.  Perry,  (Civ.  App. 
1893)  23  S.  W.  740;  Tompkins  Co.  v.  Gal- 
veston St..  etc.,  E.  Co.,  4  Tex.  Civ.  App.  1, 
23  S.  W.  25. 

Vermont. —  Hathaway  v.  Sabin,  63  Vt.  527, 
22  Atl.  633. 

Wisconsin. —  Johannesson  v.  Borschenius, 
35  Wis.  131. 

United  States. —  Switzerland  Mar.  Ins.  Co. 
V.  The  Umbria,  46  Fed.  927. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  96; 
and  infra,  XI,  D,  1. 

In  an  action  by  the  surety  on  a  promissory 
note  against  the  payee  for  breach  of  contract 
to  forbear  payment  thereof,  the  surety  is  en- 
titled to  recover  as  damages  the  amount 
paid  by  him  to  the  payee  as  the  considera- 
tion for  the  contract,  and  the  costs  he  paid 
in  the  suit  on  the  note,  but  not  for  any  con- 
sequential damages,  or  for  any  trouble  and 
expense  he  had  been  put  to  in  raising  the 
money  to  pay  the  note.  Deyo  v.  Waggoner, 
19  Johns.  (N.  Y.)  241. 

4.  Eagle  Tube  Co.  v.  Edward  Barr  Co.,  10 
Daly  (N.  Y.)  212,  10  N.  Y.  Suppl.  113  [citing 
Booth  V.  Spuyten  Duyvil  Eolling  Mill  Co., 
60  N.  Y.  487] ;  Slaughter  v.  Denmead,  88 
Va.  1019,  14  S.  E.  833.  Where  it  may  be 
inferred  that  at  the  time  of  entering  into  a 
contract  for  the  erection  of  a  sugar-mill  and 
engine  on  jdaintifl's  plantation,  it  was  con- 
toiiiiihitcd  by  tb(^  jmrtics  that  tlie  mill 
should  he,  crcc-tcd  in  time  to  take  care  of  the 
crop  next  .succwding  (lie  time  of  entering 
into  the  contract,  and  tha  defendant  fniled 
to  erect  the  mill  in  lime  to  care  for  such 
crop,  the  phiintifT  may  recover  dnniages  for 
loHH  of  his  crop  and  fxtrn  wages  piiid  to  his 
lielp  in  conHccpience  of  the  delay.  Ooodloc* 
V.  KdircrH.  0  1/1.  Ann.  273,  0)  Am.  Dec.  205. 

5.  Kiraify  v.  Maeauley,  9  Ohio  Dec.  (Ee- 
print)  H;i3,  17  Cine.  L.  I'hil.  331;  Le  Blanche 
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V.  London,  etc.,  R.  Co.,  1  C.  P.  D.  286.  45 
L.  J.  C.  P.  521,  34  L.  T.  Eep.  X.  S.  667.  24 
Wkly.  Eep.  808. 

One  mode  of  determining  what  would  be  rea- 
sonable is  to  consider  whether  under  the  cir- 
circumstances  a  prudent  person  would  have 
adopted  such  a  course.  Le  Blanche  v.  Lon- 
don, etc.,  E.  Co.,  1  C.  P.  D.  286,  45  L.  J.  C.  P. 
521,  34  L.  T.  Eep.  N.  S.  667,  24  Wkly.  Eep. 
808. 

Extra  cost  of  hands  and  skilled  labor. — 

In  an  action  brouglit  by  plaintilf  against  de- 
fendant for  breach  of  agreement  not  to  go 
into  business  for  a  certain  time,  by  reason  of 
which  breach  plaintiff  claimed  he  had  been 
compelled  to  pay  a  higher  rate  of  wages,  and 
also  that  a  number  of  his  workmen  had  gone 
to  the  defendant,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  reasonable  dam- 
ages for  extra  cost  of  hands  and  loss  by 
skilled  labor  leaving  plaintiff  and  going  to 
defendant,  and  that  four  hundred  and  sixty- 
nine  dollars  were  not  excessive  damages. 
Whittaker  r.  Welch.  15  N.  Brunsw.  436. 

6.  Alabama. —  Mason  v.  Alabama  Iron  Co., 
73  Ala.  270. 

Arkansas. —  Goodell  V.  Bluff  City  Lumber 
Co.,  57  Ark.  203,  21  S.  W.  104. 

Iowa. —  Novelty  Iron  Works  r.  Capital 
City  Oatmeal  Co.,  88  Iowa  524,  55  N.  W. 
518. 

Massachusetts. —  Noble  v.  Ames  Mfg.  Co., 
112  Mass.  492. 

North  Carolina. —  Crawford  c.  Geiser  Mfg. 
Co.,  88  N.  C.  554. 

Oregon. —  Mackev  v.  Olssen,  12  Oreg.  429,  8 
Pac.  3.57. 

Pennsylvania. —  Beaupland  v.  McKeen,  28 
Pa.  St.  124,  70  Am.  Dec.  115. 

f/fo7i.— Hawley  v.  Corey,  9  Utah  175,  33 
Pac.  695. 

See  1.5  Cent.  Dig.  tit.  "  Damages,"  §  96. 

Gratuitous  act. — Wliere  plaintiff,  on  the 
promise  of  defendant  to  make  papers  giving 
her  property  to  plaintiff's  wife  after  defend- 
ant's death,  if  plaintiff  would  move  "  from 
his  residence  "  to  defendant's  home  and  take 
care  of  he'r,  moved  hi.s  buildings  on  to  de- 
fendant's property,  he  cannot  recover  there- 
for, on  defendnnt's  repudiation  of  the  agree- 
ment and  refusal  lo  allow  plaintilf  to  remove 
Ihe'in;  moving  the  buildings  having  been 
cither  a  gratuitous  act,  or  at  most  a  means 
hv  which  plaintiff  enabled  himself  to  do  his 
stipulated  ))ar1.  Kenerson  r.  Colgan,  104 
Mass,  1(16,  -ll  N.  E.  122. 

7.  A  Id  1)0 Did. —  Burton  V.  Henry,  90  Ala. 
281.  7  S(i.  !)li5. 

Arkansas. — ^  Coodell  /'.  Bluff  City  Lumber 
Co.,  57  Ark,  203,  21  S.  W.  104. 
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b.  Expenses  Incurred  in  Reliance  Upon  Contract,  It  is  a  well-known  rule  of 
law  that  all  necessary  expenses  incurred  by  a  party  in  complying  with  the  terms 
of  the  contract,  and  which  may  be  sliown  in  evidence,  may  be  recovered  as 
damages  in  an  action  for  the  breach  thereof.^ 

e.  Changing  Location.  Where  in  accordance  with  the  contract  a  person  has 
been  induced  to  change  his  then  present  place  of  abode,  the  expenses  connected 
with  his  removal  can  be  recovered  in  case  of  breach  of  the  contract.^ 

5.  Personal  Injuries.  In  an  action  for  personal  injuries  a  part}^  is  entitled  to 
recover  as  damages  all  reasonable  expenses  paid  or  incurred  by  him  for  the  treat- 


lowa. —  Raridan  c.  Central  Iowa  R.  Co.,  C9 
Iowa  527,  29  N.  W.  599. 

Kentucky.  —  Singleton  v.  Kennedy,  9  B. 
Mon.  222. 

Massachusetts. — Warnei-  v.  Bacon,  8  Gray 
397,  69  Am.^Dee.  253. 

Isleio  Hampshire. —  Richards  r.  Whittle,  16 
N.  H.  259;  Stevens  v.  Lyford,  7  N.  H.  360. 

North  Carolina. —  Crawford  v.  Geiser  Mfg. 
Co.,  88  N.  C.  554. 

Pennsylvania. —  Beaupland  v.  McKeen,  28 
Pa.  St.  124,  70  Am.  Dec.  115. 

Washington.  —  Adamant  Plastering  Mfg. 
Co.  V.  National  Bank  of  Comme'ree,  5  Wash. 
232,  31  Pac.  634. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  96. 

Attempted  fraud. —  A  person  against  whom 
a  false  and  fraudulent  claim'  is  made  cannot 
recover  of  the  claimant  the  expense  which  he 
incurs  in  investigating  and  detecting  the  at- 
tempted fraud.  Enfield  V.  Colburn,  63  N.  H. 
218. 

In  an  action  for  the  breach  of  a  covenant 

contained  in  an  agreement,  the  plaintiff  can- 
not recover  back  money  which  he  has  paid 
the  defendant  to  induce  him  to  enter  into  the 
agreement,  the  agreement  being  still  subsist- 
ing and  unrescinded.  Shepard  v.  Ryers,  15 
Johns.  (N.  Y.)  497. 

Where  one  advertises  and  sells  a  proprie- 
tary article  in  a  specified  territory  in  viola- 
tion of  a  contract,  the  other  party  cannot  re- 
cover as  damages  any  money  spent  by  him 
in  advertising  for  the  purpose  of  counteract- 
ing the  efi'ect  thereof,  since  he  might  in  the 
first  instance  have  resorted  to  the  courts  for 
the  protection  of  his  rights.  Fowle  v.  Park, 
48  Fed.-  789. 

8.  Connecticut. —  Hawley  v.  Belden,  1 
Conn.  93. 

Georgia. —  Bryan  v.  Southwestern  R.  Co., 
41  Ga.  71;  Coweta  Falls  Mfg.  Co.  v.  Rogers, 
19  Ga.  416,  65  Am.  Dec.  602. 

loica. —  Novelty  Iron  Works  v.  Capital 
City  Oatmeal  Co.,  88  Iowa  524,  55  N.  W.  518. 

Kansas. —  Paola  Gas  Co.  r.  Paola  Glass 
Co.  56  Kan.  614,  44  Pac.  621,  54  Am.  St. 
Rep.  598. 

Kentucki/. —  Kentucky  Tobacco  Assoc.  v. 
Ashby,  9  Ky.  L.  Rep.  109. 

Maine. —  MePheters  v.  Moose  River  Log 
Driving  Co.,  78  Me.  329,  5  Atl.  270. 

Missouri. — Athletic  Baseball  Assoc.  t.  St. 
Louis  Sportsman's  Park,  etc..  Assoc.,  67  Mo. 
App.  653. 

Neiv  Mexico. —  Orman  v.  Hager,  3  N.  M. 
331,  9  Pac.  363. 


New  York. —  Nelson  v.  Hatch,  70  N.  Y. 
App.  Div.  206,  75  N.  Y.  Suppl.  389;  Day  v. 
New  York  Cent.  R.  Co.,  22  Hun  412;  Parma- 
lee  V.  Wilks,  22  Barb.  539 ;  Healy  v.  Bulkley, 
10  N.  Y.  Suppl.  702. 

OMo.— Seely  v.  State,  11  Ohio  501;  Ki- 
ralfy  v.  Macauley,  9  Ohio  Dec.  (Reprint) 
833,  17  Cine.  L.  IBul.  331;  Hill  v.  Anderson, 
9  Ohio  S.  &  C.  PI.  Dec.  480. 

South  Dakota.  —  Gleckler  v.  Slavens,  5 
S.  D.  364,  59  N.  W.  323. 

Texas.  —  Watkins  v.  Junker,  (Civ.  App. 
1897)  38  S.  W.  1129. 

Vermont. —  See  Hathaway  v.  Sabin,  63  Vt. 
527,  22  Atl.  633. 

Washington.- — ■  Skagit  R.,  etc.,  Co.  v.  Cole, 
2  Wash.  57,  25  Pac.  1077. 

TFiscowsm.  —  Johannesson  v.  Borschenius, 
35  Wis.  131. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  93. 

Expenditures  in  anticipation. —  Expenses 
caused  in  great  part  by  apprehension  of  in- 
jury based  upon  mere  rumors  are  not  recov- 
erable as  damages  for  breach  of  contract. 
Holt  V.  Silver,  169  Mass.  435,  48  N.  E.  837. 

9.  Bryant  v.  Barton,  32  Nebr.  613,  49  N.  W. 
331;  Woodbury  v.  Jones,  44  N.  H.  206. 
Where  a  partj'  agrees  to  demise  certain  prem- 
ises to  another,  who  proceeds  with  his  family 
and  furniture  to  the  place  where  the  premises 
are  situated,  and  the  landlord  refuses  to  give 
possession,  the  tenant  may  recover  the  dam- 
ages sustained  by  him  by  such  removal  of 
his  family  and  furniture,  although  special 
damage  is  not  alleged  in  the  declaration. 
Driggs  V.  Dwight,  17  Wend.  (N.  Y.)  71,  31 
Am.  Dec.  283.  Where  a  property-owner,  by 
reason  of  the  conditions  of  a  grant  by  the 
city  of  the  right  of  way  to  a  railroad,  is  en- 
titled to  recover  from  such  company  for  dam- 
ages to  his  business  caused  by  the  construc- 
tion of  the  road,  and  for  the  expense  of 
removing  such  business  to  a  place  where  it 
would  not  be  interrupted  by  the  operation  of 
the  road,  he  is,  in  ease  he  should  choose  to 
remain  and  submit  to  the  interruption  of  his 
business,  entitled  to  recover  as  damages  the 
necessary  cost  of  removing  to  a  place  free 
from  such  interruption.  St.  Louis,  etc.,  R. 
Co.  r.  Capps,  72  III.  188 

Where  a  tenant  was  induced  to  take  the 
lease  by  false  representations  as  to  the  condi- 
tion of  the  premises,  and  because  of  their 
condition  he  was  compelled  to  move  his  busi- 
ness therefrom,  he  may  recover  as  damages 
the  actual  expense  of  such  removal.  Barr 
I'.  Kimball,  43  Nebr.  766,  62  N.  W.  196. 
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ment  of  such  injury, and  indeed  some  eases  Jiave  ^one  so  far  as  to  anrioanec 
tlie  doctrine  tiiat  not  only  is  actual  payment  Ijy  jjlaintitl  unnecespiary,  but  that 
plaintiff  may  recover  as  damages  in  au  action  for  ]>ersonal  in  juries  such  reasonaljle 
expenses  even  wlieu  the  services  were  gratuitous,"  or  accepted  from  !neml>er«  of 
plaintiff's  own  family. Such  expenses  may  be  recovered  as  damages  in  such 


10.  Alabama. —  Montgomeiy  St.  E.  Co.  v. 
Mason,  133  Ala.  508,  32  So.  261;  Alabama 
Great  Southern  R.  Co.  v.  Siniard,  123  Ala. 
557,  26  So.  689;  South,  etc.,  R.  Co.  v.  Me- 
Lendon,  63  Ala.  266;  Forbes  v.  Loftin,  50 
Ala.  396. 

District  of  Columbia.  —  Larmon  v.  Dis- 
trict of  Columbia,  5  Mackey  330. 

Illinois. —  Illinois  Cent.  R.  Co.  i".  Jernigan, 
198  111.  297,  65  N.  E.  88  [affirming  101  111. 
App.  1]  ;  Chicago,  etc.,  E.  Co.  v.  Cleminger, 
178  111.  536,  53  N.  E.  320  [affirming  11  111. 
App.  186]  ;  Sheridan  v.  Hibbard,  119  111.  307, 

9  N.  E.  901;  Chicago  v.  Langlass,  66  111. 
361;  Pierce  v.  Millay,  44  111.  189;  Chicago, 
etc.,  R.  Co.  V.  Harrington,  77  111.  App.  499; 
St.  Louis  Consol.  Coal  Co.  v.  Scheiber,  65  lU. 
7!i.pp.  304. 

Indiana. —  Indianapolis  V.  Gaston,  58  Ind. 
224. 

iottnf.— Kendall  r.  Albia,  73  Iowa  241,  34 
N.  W.  833;  Varnham  r.  Council  Bluffs,  52 
Iowa  698,  3  N.  W.  792;  McKinley  k.  Chicago, 
etc.,  R.  Co.,  44  Iowa  314,  24  Am.  Rep.  748; 
Muldowney  v.  Illinois  Cent.  R.  Co.,  36  Iowa 
462. 

Kansas. —  Missouri,  etc..  R.  Co.  v.  Weaver, 
16  Kan.  456;  Tefft  v.  Wilcox,  6  Kan.  46; 
Hutchinson  v.  Van  Cleve,  7  Kan.  App.  676, 
53  Pae.  888 ;  Abilene  v.  Wright,  4  Kan.  App. 
708,  46  Pac.  715. 

Kentucky. —  Kentuclcy  Cent.  R.  Co.  r.  Ack- 
ley,  87  Ky.  278,  8  S.  W.  691,  10  Ky.  L.  Rep. 
170,  12  Am.  St.  Rep.  463. 

Maryland. —  McMahon  v.  Northern  Cent. 
R.  Co.,  39  Md.  438. 

Massachusetts. — McGarrahan  /'.  New  York, 
etc.,  R.  Co.,  171  Mass.  211,  50  N.  E.  610. 

Michigan. —  Styles  v.  Decatur,  (1902)  91 
N.  W.  622;  Williams  v.  West  Bay  City,  119 
Mich.  39,5,  78  N.  W.  328. 

Mississippi. —  Memphis,  etc.,  R.  Co.  v. 
Whittiekl,  44  Miss.  466,  7  Am.  Rep.  669. 

Missouri. —  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  96  Mo.  207,  n  S.  W.  589,  9  Am.  St.  Rep. 
330 ;  Fleming  r.  Kansas  City  Suburban  Be'lt 
Line  R.  Co.,  89  Mo.  App.  129. 

Nebraska. —  Omaha,  etc.,  R.  Co.  r.  Emmin- 
ger,  57  Nobr.  240,  77  N.  W.  675;  Goldcr  r. 
Lund,  50  Nebr.  867,  70  N.  W.  379. 

'Nevada. —  Cohen  r.  ICureka,  etc.,  R.  Co.,  14 
Nov.  376. 

Nero  York. —  Shcchan  v.  Edgar,  58  N.  Y. 
031. 

North  Carolina. — Wallace  v.  Western  North 
Carolina  li.  Co.,  104  N.  C.  442,  10  R.  E.  5.52. 

Ohio. — -Klein  v.  TiiompsoTi,  19  Ohio  St. 
569;  Obligor  r.  Toledo,  20  Ohio  Cir.  Gt.  142, 

10  Ohio  (;ir.  Def.  762;  '!'(il<'do  Electric  Kt.  K. 
Co.  r.  Tufker,  13  Ohio  Cir.  Ct.  411,  7  Ohio 
Cir,  Dec.  169. 
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Oregon. —  Oliver  v.  Northern  Pac.  Transp. 
R.  Co.,  3  Oreg.  84. 

Pennsylvania. —  Lake  Shore,  etc.,  R.  Co.  c. 
Frantz,  127  Pa.  St.  297,  18  Atl.  22,  4  L.  R.  A. 
389;  Scott  Tp.  v.  Montgomery,  95  Pa.  St. 
444;  Pennsylvania,  etc..  Canal  Co.  V.  Graham, 
63  Pa.  St.  290,  3  Am.  Rep.  549. 

Houih  Carolina. —  Parker  v.  South  Caro- 
lina, etc.,  R.  Co.,  48  S.  C.  364,  26  S.  E.  669. 

Texas. — San  Antonio,  etc.,  R.  Co.  v.  Moore, 
(Civ.  App.  1903)  72  S.  W.  226;  Galveston, 
etc.,  R.  Co.  r.  Eckles,  25  Tex.  Civ.  App.  179, 

00  S.  W.  830. 

Utah. —  Wilson  v.  Southern  Pac.  Co..  13 
Utah  352,  44  Pac.  1040,  57  Am.  St.  Rep.  766. 

Vermont. —  Trow  v.  Thomas,  70  Vt.  580,  41 
Atl.  652. 

Wisconsin. — Crouse  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  196,  78  N.  W.  446,  778;  Goodno  v. 
Oshkosh,  28  Wis.  300. 

United  States. —  Denver,  etc.,  R.  Co.  v. 
Lorentzen,  79  Fed.  291,  24  C.  C.  A.  592. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  242 
et  seq. 

See  also  infra,  XI,  B,  4. 

Additional  expense.— Where  a  person  al- 
ready ill  is  injured  through  another's  negli- 
gence, additional  expenses  of  the  illness, 
which  are  caused  by  the  injury,  are  an  ele- 
ment of  damages.  Emerv  v.  Boston,  etc.,  R. 
Co.,  67  N.  H."434,  36  Atl.  367. 

11.  Brosnan  v.  Sweetser,  127  Ind.  1,  22 
N.  E.  555;  Pennsvlvania  Co.  v.  Marion.  104 
Ind.  239,  3  N.  E.  874  [following  Cunning- 
ham V.  Evansville,  etc.,  R.  Co.,  102  Ind.  478, 

1  N.  E.  800.  52  Am.  Rep.  083]  ;  Varnham  v. 
Council  Bluffs,  52  Iowa  698,  3  N.  W.  792; 
Klein  v.  Thompson,  19  Ohio  St.  569.  Com- 
pare Peppercorn  r.  Blackriver  Falls.  89  Wis. 
38,  61  N.  W.  79,  46  Am.  St.  Rep.  818. 

Professional  custom. —  In  an  action  for  in- 
juries, pliiintiff  may  recover  the  reasonable 
value  of  the  services  of  a  physician,  although 
it  appears  sucli  physician  intends  to  make 
no  charge  for  the  same  on  account  of  plain- 
tiff being  a  brother  phvsician.  Ohliger  r.  To- 
ledo, 20  Ohio  Cir.  Ct.'l42,  10  Ohio  Cir.  Dec. 
702. 

12.  Brosnan  v.  Sweetser,  127  Ind.  1,  26 
N.  E.  555;  Varnham  r.  Council  BlufTs,  52 
Iowa  698,  3  N.  W.  792;  Missouri,  etc.,  R.  Co. 
V.  llolman,  15  Tex.  Civ.  App.  16,  39  S.  W. 
130;  Crouse  v.  Chicago,  etc.,  R.  Co.,  102  Wis. 
196,  78  N.  W.  446,  778.  See  also  Ft.  Wortli. 
etc.,  R.  Co.  V.  Kennedy,  12  Tex.  Oiv.  App. 
054,  35  S.  W.  335.  Compare  Ooodhnrt  r. 
Poiinsylviuiia  R.  Co.,  177  Pn.  St.  1,  35  Atl. 
191,  55  Am.  St.  R(^|).  705. 

The  value  of  services  rendered  by  a  wife  in 
nursing  licr  Inishiinil  for  ix'vsonal  injuries 
K\iMtniii(Hl  liy  him  arc.  rocovcniblc  by  the  ln\s- 
b;nid  in  nu  action  for  such  injury.  Crouse 


DAMAGES 


[13  Cyc]  65 


an  action  even  though  actual  payment  thereof  was  not  made  prior  to  the  coui- 
nieucement  of  tlie  suit,^^  although  some  courts  have  held  that  it  must  be  shown, 
either  that  there  had  been  an  actual  payment  made  or  that  a  legal  liability  to  pay 
had  been  incurred  before  a  recovery  can  be  had.^*  In  those  cases  in  which 
expenses  for  medical  attention  have  not  been  allowed  as  damages,  it  will  usually 
be  found  that  there  was  no  evidence  in  the  case  that  anything  had  ever  been  paid 
or  agreed  to  be  paid,  or  any  evidence  of  liability  introduced  into  the  case.^^  In 


V.  Chicago,  etc.,  R.  Co.,  102  Wis.  196,  78 
N.  W.  446,  778. 
By  statute  in  Illinois  a  wife  is  not  entitled 

to  payment  for  services  rendered  her  hus- 
band, while  ill  through  injuries  suffered  dur- 
ing the  course  of  his  employment,  and  in  an 
action  brought  to  recover  from  the  employer 
therefor  the  jury  should  not  be  instructed 
that  the  ministrations  of  the  wife  should  be 
considered  in  the  estimation  of  damages. 
Peoria,  etc.,  E.  Co.  v.  Johns,  43  111.  App.  83. 

13.  Illinois. —  Chicago,  etc.,  R.  Co.  v. 
Cleminger,  178  111.  536,  53  N.  E.  320  [af- 
firming 77  111.  App.  180] ;  Chicago,  etc.,  R. 
Co.  f.  Harrington,  77  HI.  App.  499 ;  St.  Louis 
Consol.  Coal  Co.  v.  Scheiber,  65  111.  App.  304. 

Ka7isas. —  Hutchinson  v.  Van  Cleve,  7  Kan. 
App.  670,  53  Pac.  888;  Abilene  v.  Wright,  4 
Kan.  App.  708,  46  Pac.  715. 

Michigan. —  See  Styles  v.  Decatur,  (1902) 
91  N.  W.  622. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Emmin- 
ger,  57  Nebr.  240,  77  N.  W.  675 ;  Minneapo- 
lis Threshing  Mach.  Co.  v.  Regier,  51  Nebr. 
402,  70  N.  W.  934. 

07no.— Ohliger  v.  Toledo,  20  Ohio  Cir.  Ct. 
142,  10  Ohio  Cir.  Dec.  762. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Moore, 
(Civ.  App.  1903)  72  S.  W.  220. 

14.  Robertson  v.  Wabash  R.  Co.,  152  Mo. 
382,  53  S.  W.  1082;  Morris  v.  Grand  Ave.  R. 
Co.,  144  Mo.  500,  46  S.  W.  170;  Drinkwater 
V.  Dinsmore,  80  N.  Y.  390,  36  Am.  Rep.  624; 
Goodhart  v.  Pennsylvania  R.  Co.,  177  Pa.  St. 
1,  35  Atl.  191,  55  Am.  St.  Rep.  705. 

The  theory  of  the  casea  which  hold  that 
medical  services  cannot  be  included  as  dam- 
ages, where  there  is  no  evidence  of  payment 
or  liability  therefor,  is  based  upon  the  ground 
of  compensation  in  damages,  the  theory  being 
that  a  party  ought  not  to  be  permitted  to  re- 
cover for  a  loss  which  he  has  never  sustained 
and  for  which  there  is  no  apparent  liability. 
Morris  v.  Grand  Ave.,  etc.,  R.  Co.,  144  Mo. 
500,  46  S.  W.  170;  Smith  r.  Chicago,  etc.,  R. 
Co.,  108  Mo.  243,  18  S.  W.  971.  See  also  Lee 
V.  Western  Union  Tel.  Co.,  51  Mo.  App.  375; 
Fry  V.  Hillan,  (Tex.  Civ.  App.  1896)  37  S.  W. 
359.  In  San  Antonio,  etc.,  R.  Co.  v.  Muth,  7 
Tex.  Civ.  App.  443,  27  S.  W.  752  [quoted  in 
Morris  v.  Grand  Ave.  R.  Co.,  144  Mo.  500, 
46  S.  W.  170],  it  was  held  that  there  could  be 
no  recovery  for  medical  expenses  incurred  to 
a  physician  who  had  no  license,  because  un- 
der such  circumstances  there  was  no  legal 
liability  to  pay  on  the  part  of  the  plaintiff. 
In  Belyea  v.  Minneapolis,  etc.,  R.  Co.,  61 
Minn.  224,  63  N.  W.  627  [quoted  in  Morris 
V.  Grand  Ave.  R.  Co.,  144  Mo.  500,  46  S.  W. 
170],  it  was  held  that  a  married  woman  could 
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not  recover  her  medical  expenses  because  the 
liability  therefor  was  that  of  her  husband 
and  not  her  own.  In  Goodhart  v.  Pennsj'l- 
vania  R.  Co.,  177  Pa.  St.  1,  35  Atl.  191,  55 
Am.  St.  Rep.  705  [quoted  in  Morris  r.  Grand 
Ave.  R.  Co.,  144  Mo.  500,  46  S.  W.  170],  the 
court  announced  the  double  proposition  that 
the  plaintiff  could  neither  recover  for  the 
value  of  the  services  of  his  family  in  nursing 
him,  in  the  absence  of  express  agreement  on 
his  part  to  remunerate  them  therefor,  nor 
would  he  be  allowed  his  claim  for  time  lost  if 
it  could  be  shown  that  during  the  period  he 
was  prevented  from  attending  to  business  on 
account  of  his  injuries,  he  received  his  regular 
salary. 

Charity  hospital. —  In  Drinkwater  v.  Dins- 
more,  SO  N.  Y.  390,  36  Am.  Rep.  624,  it  was 
held  that  the  defendant  might  show  that  the 
plaintiff  was  doctored  at  a  charity  hospital, 
or  at  the  expense  of  the  town  or  county 
gratuitously,  and  in  such  case  the  doctor's 
bill  would  not  be  an  element  of  damage. 

In  an  action  by  a  minor,  by  his  next  friend, 
for  personal  injuries,  it  was  error  to  allow 
the  jury  in  estimating  the  damages  to  con- 
sider medical  bills,  it  not  being  shown  that 
the  minor's  estate  was  liable  therefor.  Ber- 
ing Mfg.  Co.  V.  Peterson,  28  Tex.  Civ.  App. 
194,  67  S.  W.  133.  See  also  Newbury  v. 
Getchel,  etc..  Lumber,  etc.,  Co.,  100  Iowa 
441,  69  N.  W.  743,  62  Am.  St.  Rep.  582. 
Where  a  child  does  not  live  ■  ith  its  parents, 
and  they  have  not  undertaken  to  pay  any  of 
the  expenses  resulting  from  an  injury,  and 
all  reasonable  inferences  would  show  that  the 
infant's  estate  is  liable  for  the  same,  an  in- 
struction, in  an  action  bj'  such  child  by  its 
next  friend,  is  proper  which  authorizes  a  re- 
covery '•  for  expenses  incurred  in  and  about 
being  healed,  if  any  are  shown  by  the  evi- 
dence." Illinois  Cent.  R.  Co.  v.  Jernigan,  101 
111.  App.  1  [affirmed  in  198  111.  297,  05  N.  E. 
88]. 

In  case  of  a  married  woman  where  the  ex- 
penses are  not  paid  out  of  her  private  estate, 
and  in  the  case  of  an  infant  under  the  control 
of  its  parents,  the  expenses  for  medical  at- 
tention and  assistance  must  be  paid  before 
the  suit  is  brought,  for  the  reason  that  such 
husband  or  parent  is  presumed  to  pay  on  his 
own  behalf  all  necessary  expenses  and  that 
he  might  recover  them  in  a  separate  suit. 
Tompkins  v.  West,  50  Conn.  478,  16  Atl.  237 ; 
Newbury  Getchel,  etc..  Lumber,  etc.,  Co., 
100  Iowa  441,  69  N.  W.  743,  62  Am.  St.  Rep. 
582.  Compare  Moody  v.  Osgood,  50  Barb. 
(N.  Y.)  628. 

15.  Illinois. — Illinois  Cent.  R.  Co.  v.  Frelka, 
9  111.  App.  605. 
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all  cases  where  expenses  for  medical  attention  are  claimed,  it  must  be  clearly 
shown  that  such  expenses  are  reasonable  and  necessary."'  It  is  Jiot  the  reasonable 
charge  for  medical  services  which  the  plaintiff  may  recover,  but  the  expense  to 
him  of  such  services,  not  to  exceed  their  reasonable  value,'''  and  in  determining 
the  reasonable  value  of  services  rendered  all  the  circumstances  under  which  such 
services  were  rendered  should  l>e  taken  into  consideration.'^  In  addition  to 
expenses  incurred  for  medical  help  and  assistance  in  connection  with  the  alleged 
injury,  tlie  party  is  further  entitled  to  expenses  incurred  in  the  employment  of 
assistance  in  his  ordinary  duties  or  business.''' 

J.  Matters  in  Ag-g-pavation  or  Mitigation  of  Damages — I.  In  General. 
Ill  considering  the  question  of  compensation,  there  is  a  difference  between  a  per- 
son inflicting  an  injury  through  negligence  so  slight  that  it  almost  approaches  to 
an  accident,  and  damage  wliicli  is  accompanied  l>y  insult.  The  courts  have 
always  recognized  the  difference  between  awarding  damages  with  a  sparing  or  a 
liberal  hand,^"  and  in  all  cases  they  have  taken  into  consideration  the  particular 
circumstances  of  the  case  presented  for  adjudication.^'    Tiie  question  of  aggrava- 


loica. —  Bowslier  v.  Chicago,  etc.,  R.  Co., 
113  Iowa  462,  84  N.  W.  958. 

Michigan. — Rogers  v.  Orion,  116  Mich.  324, 
74  N.  W.  463. 

Missouri. —  Robertson  v.  Wabash  R.  Co., 
152  Mo.  382,  53  S.  W.  1082;  Morris  v.  Grand 
Ave.  R.  Co.,  144  Mo.  500,  46  S.  W:  170; 
Smith  V.  Chicago,  etc.,  R.  Co.,  108  Mo.  243, 
18  S.  W.  971;  Duke  v.  Missouri  Pac.  R.  Co., 
99  Mo.  347,  12  S.  W.  636. 

Neiv  York.— Gumh  v.  Tsventy-Third  St.  R. 
Co.,  114  N.  Y.  411,  21  N.  E.  993. 

Texas. —  Houston,  etc.,  R.  Co.  r.  Pereira, 
(Civ.  App.  1898)  45  S.  W.  767  [following 
Wheeler  v.  Tyler  Southeastern  R.  Co.,  (Sup. 
1898)  43  S.  W.  876]. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  242 
et  seq. 

Distinction  as  to  services. —  In  Robertson 
V.  Wabash  R.  Co.,  152  Mo.  382,  53  S.  W. 
1082  [citing  Murray  v.  Missouri  Pac.  R.  Co., 
101  Mo.  236,  13  S.  W.  817,  20  Am.  St.  Rep. 
601],  the  distinction  was  drawn  between  the 
services  of  a  nurse  and  the  services  of  a 
physician,  the  court  holding  that  in  the  for- 
mer case  it  might  be  presumed  that  jurors 
were  familiar  with  the  value  of  such  services, 
while  in  the  latter  there  could  be  no  such 
presumption.  In  Pennsylvania  Co.  v.  Marion, 
104  Ind.  239,  3  N.  E.  874,  the  plaintiff,  having 
testified  that  the  nurses  who  attended  him 
while  prostrate  from  the  injury  did  so  vol- 
untarily and  without  charge,  was  neverthe- 
less pprniitted,  over  objection,  to  prove  by 
his  altcmding  physician  what  their  services 
were  worth.  It  w.ts  licld  that  this  evidence 
was  admissible  imder  tlie  rulings  in  Ohio, 
etc.,  R.  Co.  V.  Dickerson,  59  Ind.  317;  In- 
dianapolis V.  Gaston,  58  Ind.  224.  So  it  w?is 
held  in  Copithorne  v.  Hardy,  173  Mass.  400, 
r)3  N.  K.  015,  tliat  the  mother  of  the  plain- 
tiff in  an  action  for  personal  injuries  might 
testify  !iH  to  what  was  a  fair  charge  for  serv- 
ices rendered  hy  lier. 

16.  Fleming  v.  St.  Louis,  etc.,  R.  Co.,  89 
Mo.  A],\i.  12!)  I  (Jolder  v.  Lund,  50  Nebr.  8(;7, 
70  N.  VV.  370;  Gnmb  v.  Twenty-Third  St.  R. 
Co.,  114  N.  Y.  411,  21  N.  K.  im  ;  Goodhart 
V.  Pennsylvania  R.  Co.,  177  Pa.  St.  1,  35  Atl. 
101,  55  Am.  St.  Rep.  705. 
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In  considering  the  question  of  reasonable 
expense,  it  has  been  held  that  money  paid  for 
going  to  a  distant  city  for  special  medical 
treatment  may  be  recovered.  Sherwood  v. 
Chicago,  etc.,  R.  Co.,  82  Mich.  374,  46  X.  W. 
773. 

17.  Golder  i:  Lund,  50  Nebr.  867,  70  N.  W. 
379. 

Evidence  of  the  price  agreed  upon  to  be 
paid  for  nursing  an  injured  party  is  admis- 
sible, but  the  reasonable  value  of  the  services 
and  not  the  contract  price  is  the  true  measure 
of  damages.  Texas,  etc.,  R.  Co.  v.  Short, 
(Tex.  Civ.  App.  1900)  58  S.  W.  56. 

18.  Texas,  etc.,  R.  Co.  v.  Short,  (Tex.  Civ. 
App.  1900)  58  S.  W.  56.  Plaintiff  and  his 
wife  occupied  berths  in  a  sleeping-ear.  At 
five  o'clock  A.  M.  the  train  stopped  at  a  water- 
tank  a  half  mile  from  their  destination. 
The  porter  and  conductor  of  the  sleeping- 
car  awoke  them  suddenlj^  and  told  them  they 
were  at  the  depot.  They  ■^^•ere  hurried  off', 
partially  dressed,  and  the  train  left  them  be- 
fore they  discovered  where  they  were.  The 
exposure  resulted  in  injury  to  the  wife's 
health.  It  was  held  that  the  husband  was 
entitled  to  i-ecover  for  time  necessarily  lost 
while  attending  his  wife  during  her  sickness, 
and  might  give  evidence  of  tlie  salary  he 
was  earning  at  the  time.  Pullman  Palace 
Car  Co.  V.  Smith,  79  Tex.  468,  14  S.  W.  993, 
23  Am.  St.  Rep.  350,  13  L.  R.  A.  215. 

In  an  action  by  a  father  to  recover  expenses 
incurred  in  nursing  his  infant  daughter,  who 
was  injured  through  defendant's  negligence, 
it  was  error  to  allow  him  to  testily  that  in 
order  to  nurse  his  daughter  he  was  obliged 
to  abandon  an  engagement  as  theatrical  man- 
ager at  a  salary  of  fifty  dollars  a  week, 
r.anies  r.  Keene,  "];!2  N.  y!  ]3,  20  N.  E.  1090. 

19.  North  Cliicago,  etc.,  R.  Co.  v.  Zeiger, 
182  ill.  C,  54  N.  E.  1006,  74  Am.  St.  Rep. 
157;  Emery  v.  Boston,  etc.,  R.  Co.,  67  N.  IT. 
434,  ;!()  .All.  3(i7:  Willis  D.  Second  Ave.  Trac- 
tion ( '<!.,  IS!I  l*a.  St.  4:!0.  42  .Ml.  1. 

20.  l<:niblen  V.  Myers,  C  H.  &  N.  54,  30 
L.  J.  Kxch.  71,  2  L.  T.  Rep.  N.  S.  774,  S 
Wkly.  Rej).  665.   See  infra,  I\,  Q. 

21.  Young  f.  Mertens,  27  Md.  114:  Snively 
■V.  Fahiiestoek,  18  Md.  391;  SmlLli  c.  Trafton, 
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tion  or  mitigation  of  damages  is  evidently  one  of  evidence  and  not  of  law.  No 
general  rule  can  be  laid  down  for  the  reason  that  what  might  mitigate  damages 
in  one  case  would  aggravate  tliem  in  another.^^  Whether  facts  can  be  set  np  in 
mitigation  of  damages  depends  entirely  upon  the  evidence  produced  in  support 
thereof.  As  a  general  rule  there  must  be  some  circumstances  connected  with  the 
evidence  that  will  impress  the  judge  or  jury  that  the  defendant  has  not  been 
entirely  in  fault,^^  and  that  some  circumstance  has  entered  into  the  case  which 
renders  the  injury  less  serious  than  would  ordinarily  result  from  its  infliction.^ 


3  Rob.  {K  Y.)  709;  Culbertson  v.  Ellis,  6 
Fed.  Cas.  No.  3,461,  6  McLean  248;  Older- 
shaw  V.  Holt,  12  A.  &  E.  590,  4  P.  &  D.  307, 
40  E.  C.  L.  295 ;  Emblen  V.  Myers,  6  H.  &  N. 
54,  30  L.  J.  Exch.  71,  2  L.  T.  Rep.  N.  S. 
774,  8  Wkly.  Rep.  665.  In  an  action  against 
municipal  officers  for  illegally  seizing  the 
plaintiff  as  a  soldier  and  sending  him  to 
camp  he  may  prove  in  aggravation  of  dam- 
ages his  mental  suffering  caused  by  the  in- 
jury, and  also  the  fact  of  his  confinement 
in  the  guard  tent  when  he  was  taken  into 
camp.  Tyler  v.  Pomeroy,  8  Allen  (Mass.) 
480. 

Illegal  seizure  of  property. —  Knowledge 
upon  the  part  of  the  officer  that  property 
levied  upon  by  him  is  exempt  from  execution 
may  properly  go  in  aggravation  of  dam- 
ages. Lynd  v.  Picket,  7  Minn.  184,  82  Am. 
Dec.  79. 

Joint  ownership. —  In  an  action  on  the  case 
for  causing  water  to  flow  back  on  plaintift'"i 
land,  injuring  building  materials  thereon,  he 
cannot  prove,  in  aggravation  of  damages,  in- 
jury to  the  building  materials,  if  they  be- 
longed to  him  and  another  in  partnership. 
Trimble  v.  Gilbert,  3  Blackf.  (Ind.)  218. 

Malicious  intention. —  In  an  action  for 
throwing  poisoned  barley  upon  the  plaintifi''s 
premises  in  order  to  poison  his  poultry,  the 
jury  is  not  confined  in  their  verdict  to  the 
actual  damages  sustained,  but  may  consider 
the  malicious  intention  of  the  defendant. 
Sears  r.  Lyons,  2  Stark.  317,  20  Rev.  Rep. 
688,  3  E.  C.  L.  426. 

Obstinacy  of  plaintiff. — Although  the  plain- 
tiff, in  an  action  for  an  injury  done,  really 
has  a  right  of  action  against  the  defendant, 
the  jury  is  entitled  to  look  at  all  the  cir- 
cumstances of  the  case  and  at  the  conduct  of 
both  parties,  and  if  they  think  that  in  going 
on  with  the  action  the  plaintiff  has  acted 
in  an  obstinate  and  perverse  manner  they 
may  take  that  into  consideration  when  esti- 
mating the  damages.  Davis  v.  North- West- 
ern R.  Co.,  4  Jur.  N.  S.  1303,  7  Wkly.  Rep. 
105. 

Plea  of  justification. —  In  Warwick  v. 
Eoulkes,  1  D.  &  L.  638,  8  Jur.  85,  13  L.  J. 
Exch.  109,  12  M.  &  W.  507,  which  was  an  ac- 
tion for  false  imprisonment,  the  defendant,  in 
addition  to  the  general  issue,  pleaded  a  jus- 
tification, on  the  groimd  that  the  plaintiff 
had  committed  a  felony,  for  which  the  de- 
fendant had  him  taken  in  custody ;  but  at 
the  trial  his  counsel  abandoned  this  latter 
plea,  and  exonerated  the  plaintiff  from  the 
imputation  contained  in  it.  It  was  held  that 
the  putting  this  plea  on  the  record  was  a 
persisting  in  the  original  charge,  and  proper 


to  be  taken  into  consideration  by  the  jury 
in  estimating  the  amount  of  damages. 

22.  1  Sedgwick  Dam.  §  52.  And  see  infra, 
XIII,  B,  3,  a.  The  fact  that  plaintiff's  life 
has  been  shortened  by  the  injuries  cannot  be 
considered  in  assessing  damages.  Richmond 
Gas  Co.  V.  Baker,  146  Ind.  600,  45  N.  E. 
1049,  36  L.  R.  A.  683.  In  an  action  for  in- 
juries caused  by  a  defective  sidewalk,  evi- 
dence that  the  plaintiff  was  married  and  had 
a  family  of  small  children  depending  on  him 
for  support  is  incompetent.  Galion  v.  Lauer, 
55  Ohio  St.  392,  45  N.  E.  1044.  Allegation 
of  matter  in  mitigation  of  damages  is  not 
material.  It  requires  no  reply,  and  is  not 
the  subject  of  demurrer.  It  is  not  set  up  as- 
a  defense,  but  merely  as  a  notice.  Smith 
Trafton,  3  Rob.  (N.  Y.)  709  Iciting  Maretzek 
■v.  Cauldwell,  2  Rob.  (N.  Y.)  715;  Newman 
V.  Otto,  4  Sandf.  (N.  Y.)  668]. 

23.  California. —  Nightingale  v.  Scannell,, 
18  Cal.  315. 

Colorado. —  Bowman  v.  Davis,  13  Colo.  297,. 
22  Pac.  507.  ' 

Connecticut. —  Andrews  v.  Pardee,  5  Day 
29. 

Illinois. —  Sherman  v.  Dutch,  16  111.  283. 
Indiana. —  Jenkins    i".    Parkhill,    25  Ind. 
473. 

Maryland. —  Addison  v.  Hack,  2  Gill  221, 
41  Am.  Dec.  421. 

Massachusetts. —  King  r.  Bangs,  120  Mass.. 
514;  Noxon  v.  Hill,  2  Allen  215. 

iVew  Hampshire. —  Wallace  v.  Goodall,  18 
N.  H.  439. 

Wisconsin. —  Cotton  v.  Reed,  2  Wis.  458. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  108. 

Admission  against  malice. —  An  admission 
by  plaintiff''s  counsel,  on  the  trial  of  an  action 
of  trespass,  that  the  defendant  acted  without 
malice,  precludes  the  plaintiff  from  recover- 
ing vindictive  damages,  and  therefore  evi- 
dence on  the  part  of  the  defendant  in  the  na- 
ture of  a  justification  of  the  act  is  admis- 
sible bv  way  of  mitigation  of  damages.  Hoyt 
V.  GeLston,  13  .Johns.  (N.  Y.)  141. 

False  representations. — Whei-e  plaintiff  was 
induced  to  purchase  bonds  secured  by  a  real- 
estate  mortgage  on  the  false  representations 
of  defendant  that  the  title  to  the  land  was 
perfect,  while  in  fact  there  was  a  prior  mort- 
gage thereon,  it  was  not  error  to  refuse  to 
allow  defendant  to  show,  in  mitigation  of 
damages,  that  he  had  procured  an  assign- 
ment of  the  prior  mortgage,  and  liad  tendered 
a  discharge  of  it  to  plaintiff  at  the  trial. 
Nash  I'.  Minnesota  Title  Ins.,  etc.,  Co.,  163 
Mass.  574,  40  N.  E.  1039,  47  Am.  St.  Rep. 
489,  28  L.  R.  A.  753. 

24.  Andrews  v.  Pardee,  5  Day  (Conn.)  29. 
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On  tlie  other  hand  it  is  not  every  circumstance  of  mitigation  that  can  he  intro- 
duced to  reduce  tlie  damages  claimed.  Tlie  question  is  usually  one  of  evidence, 
and  each  case  must  he  determined  upon  its  own  peculiar  merits.^' 

2.  Joint  Liability.  Where  there  is  a  joint  liahility  and  part  of  the  damages 
have  heen  paid  or  accounted  for,  evidence  of  such  payment  or  accounting  can  he 
introduced  in  mitigation  of  the  v(^]iole  demand.^''  Satisfaction  by  one  joint  tort- 
feasor is  a  bar  to  an  action  against  another,  and  a  partial  satisfaction  by  one  may 
he  shown  in  mitigation  of  damages.^^ 


Act  done  under  license. —  In  an  action  for 

damages  for  diverting  tlie  course  of  a  stream 
which  ran  through  the  plaintiff's  land,  the 
defendant  may  show  in  mitigation  that  the 
diversion  was  made  on  his  own  land,  that  it 
was  a  benefit  rather  than  an  injury  to  the 
plaintiff,  and  that  it  was  done  under  a  license 
from  the  plaintiff.  Addison  v.  Hack,  2  Gill 
(Md.)  221,  41  Am.  Dec.  421. 

Injury  to  mortgaged  property. —  In  a  mort- 
gagee's action  against  one  who  has  injured 
the  mortgaged  property  by  a  removal  of  fix- 
tures, evidence  that  the  mortgagee,  after  the 
alleged  injury,  and  before  the  action  was 
brought,  under  the  power  in  his  mortgage, 
sold  the  mortgaged  premises  for  more  than 
enough  to  pay  his  debt  and  all  prior  encum- 
brances is  admissible  in  mitigation  of  dam- 
ages.   King  V.  Bangs,  120  Mass.  514. 

Issuance  of  void  execution. —  In  an  action 
against  a  magistrate  to  recover  damages  for 
his  wrongful  act  in  issuing  an  execution 
which  was  invalid  on  its  face,  he  may  show 
in  mitigation  that  the  condition  and  circum- 
stances of  the  judgment  debtor  were  such 
that  nothing  could  have  been  collected  upon 
a  valid  execution.  Noxon  v.  Hill,  2  Allen 
(Mass.)  215. 

Transfer  without  consideration. —  In  an  ac- 
tion against  an  agent  to  whom  a  note  was 
given  for  collection,  and  who  without  author- 
ity and  without  consideration  delivers  it  up 
to  the  maker,  who  is  insolvent,  such  insolv- 
ency may  be  given  in  evidence  in  mitigation 
of  damages.  Andrews  v.  Pardee,  5  Dav 
(Conn.)  29. 

Trespass  to  real  estate. —  If  the  plaintiff 
has  sold  the  standing  trees  upon  the  soil, 
tliis  may  be  shown,  in  mitigation  of  damages, 
in  an  action  of  trespass  for  breaking  the 
close  against  the  purchasers  of  the  trees ; 
and  his  admission  that  he  has  sold  them  is 
evidence  of  the  fact.  Wallace  v.  Goodall,  18 
N.  11.  4.30. 

25.  Foster  v.  Chamberlain,  41  Ala.  158; 
Ldckc  r.  Garrett,  10  Ala.  008;  Anonymous,  3 
N.  C.  34;  Bowman  v.  Barnard,  24  Vt.  335. 
See  also  Ijouisville,  etc.,  R.  Co.  v.  East  Tcn- 
iT'ssco,  etc.,  R.  Co.,  00  Fed.  093,  9  C.  C.  A. 
314.  In  an  action  by  a  husband  and  wife 
on  account  of  injuries  received  by  the  latter 
ill  being  forcibly  prevented  from  entx>ring  her 
lionsc,  <'vidpncc  tliat  tlie  husband  some  time 
before  had  obtained  posscMsion  of  the  house 
fraudulently  from  one  of  defendants  is  inad- 
iTiiHHible  in  (nitigation  of  damages.  Jarobs  ('. 
Hoover,  9  Minn.  20'1.  fn  an  a,ction  by  a  ten- 
iinl,  ;i;,':iinHt  his  landlord  for  an  injury  to  the 
r)i)|)  fiiiised  by  trospaseing  animals,  evidence 
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that  the  tenant  in  dividing  the  residue  had 
retained  a  portion  to  which  the  landlord  was 
entitled  is  inadmissible  in  mitigation  of  dam- 
ages. Frout  V.  Hardin,  50  Ind.  165,  20  Am. 
Eep.  18. 

House  of  ill-fame. — -In  an  action  of  tres- 
pass for  demolishing  certain  dwelling-houses, 
it  was  held  incompetent  for  the  defendant  to 
prove  in  mitigation  of  damages  that  they 
were  occupied  as  houses  of  ill-fame.  Johnson 
V.  Farwell,  7  Me.  370,  22  Am.  Dec.  203.  So 
where  defendant  broke  into  the  house  of  his 
tenant  on  Sunday,  and  carried  away  furni- 
ture to  distrain  for  rent,  the  fact  that  the 
tenant  had  been  found  guilty  of  keeping  the 
place  as  a  disorderly  house,  and  was  at  that 
time  in  jail,  and  was  therefore  not  disturbed 
by  defendant's  entry  would  not  reduce  or  miti- 
gate the  tenant's  damage's  for  the  trespass. 
Mayfleld  i\  White,  1  Browne  (Pa.)  241. 

Improper  attachment. —  In  a  suit  against  a 
town  for  a  failure  of  its  constable  to  have 
property  attached  ready  to  meet  execution, 
it  is  not  competent  for  the  town  to  show 
in  mitigation  of  damages  that  the  creditor 
may  still  by  a  new  process  or  new  judgment 
obtain  satisfaction  of  his  debt,  for  the  cred- 
itor has  the  right  to  proceed  against  the 
specific  property  attached  until  his  judgment 
and  execution  are  satisfied.  Bowman  v.  Bn"-- 
nard,  24  Vt.  355. 

No  proof  of  actual  benefit. —  In  an  action 
for  damages  against  a  railroad  for  killing  an 
animal,  the  value  of  the  dead  animal  cannot 
be  shown  in  diminution  of  damages  unless  it 
appears  that  the  owner  derived  an  actual 
benefit  therefrom.  Indinnapolis,  etc.,  R.  Co. 
V.  Mustard,  34  Ind.  50. 

26.  Lanahan  v.  Heaver,  79  Md.  413,  29  Atl. 
1030;  Knapp  v.  Roche,  04  N.  Y.  329;  Chani- 
berlin  r.  Murphy,  41  Vt.  110;  Bloss  v.  Plv- 
male,  3  W.  Va.  303,  100  Am.  Dec.  752. 

27.  Knapp  v.  Roche,  94  N.  Y.  329.  If  a 
defendant  neglects  to  avail  himself  of  Iho 
non-joinder  of  one  or  more  joint  tenants  in 
an  action  of  tort,  he  cannot  give  it  \\i  evi- 
dence in  roduelion  of  damages.  Zabriskie  r. 
Smith,  13  N.  Y.  322,  04  Am.  Doe.  551. 

In  trover  against  two  for  a  joint  conver- 
sion, the  plainl ill's  obtained  judgment  by  de- 
fault against  <iiii',  and  then  withdrew  their 
action  agninst  1  lie  other,  u])on  receiving  from 
him  parli:il  satisfaction  for  the  wrong,  and 
agreeing  no  further  to  prosecute  him  ])er- 
Koiiiilly  therefor.  It  was  held  that  daniagest 
might  lie  nssesMoil  agninst  the  defaulted  de- 
f('n<laiit,  I'di-  the  \nhie  of  the  goods  con  vert  ccI, 
with  interest,  fr(nn  (lu?  time  of  conversion, 
deducting    therefrom    the    amount  received 
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3.  For  Breach  of  Contract.  As  a  general  rule  one  who  has  been  injured  by 
breach  of  contract  may  set  up  in  mitigation  of  damages  any  loss  that  has  resulted 
to  him  from  such  breach.^^  Especially  is  this  so  where  the  action  is  brought  in  a 
court  of  equity.  A  benefit  derived  by  one  party  from  a  part  performance  of  the 
contract  will  always  be  taken  into  consideration  in  estimating  the  damages  for  the 
breach.^^ 

4.  Return  of  Property  After  Conversion.  Where  property  has  been  .wrong- 
fully taken  and  is  returned  before  suit  brought,  the  plaintiff  will  be  consid- 
ered to  have  received  it  in  mitigation  of  damages,  upon  the  principle  tliat  he  has 
thereby  received  a  partial  recompense  for  the  injury  suffered.^"  The  fact,  how- 
ever, that  a  party  has  received  the  whole  or  a  portion  of  the  converted  property 
or  the  proceeds  arising  from  its  sale  is  not  a  bar  to  an  action  for  the  wrongful 


from  his  co-defendant  by  way  of  compromise, 
for  his  liability.    Heyer  t.  Carr,  6  R.  I.  45. 

So  in  an  action  of  trespass  evidence  of  a 
sum  received  by  the  plaintiff  in  consideration 
of  the  release  of  a  co-trespasser,  which  did 
not  discharge  the  defendant,  is  admissible  in 
mitigation  of  damages.  Bloss  v.  Plymale,  3 
W.  Va.  393,  100  Am.  Dec.  752. 

28.  Alabama. —  Ready  v.  Tuskaloosa,  6  Ala. 
327;  Hill  v.  Bishop,  2  Ala.  320. 

Georgia. —  Williams  v.  Waters,  36  Ga.  454. 

Illinois.—  Bates  v.  Courtwright,  36  111. 
518;  Stow  V.  Yarwood,  14  111.  424. 

Indiana. —  Cox  v.  Way,  3  Blackf.  143. 

loioa. —  Richmond  v.  Dubuque,  etc.,  R.  Co., 
40  Iowa  264. 

Kentucky. —  Kennedy  r.  Van  winkle,  6  T.  B. 
Mon.  398. 

Massachusetts. —  Collins  v.  Delaporte,  115 
Mass.  159;  Curtis  v.  Aspinwall,  114  Mass. 
187,  19  Am.  Rep.  332;  Pierce  v.  Benjamin, 
14  Pick.  356,  25  Am.  Dec.  396. 

Michigan.— UnM  v.  Cook,  77  Mich.  681,  43 
N.  W.  1069. 

Neio  York. —  Bridge  v.  Mason,  45  Barb. 
37;  Durkee  v.  Mott,  8  Barb.  423;  Fletcher 
V.  Button,  6  Barb.  646;  Batterman  v.  Pierce, 
3  Hill  171. 

'North  Carolina. —  Austin  v.  Miller,  74 
N.  C.  274. 

Pennsylvania. —  Wolf  v.  Studebaker,  65  Pa. 
St.  459. 

England. —  Wilson  v.  Hicks,  26  L.  J.  Exch. 
242. 

Canada. — -McGregor  v.  McArthur,  5  U.  C. 
C.  P.  493. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  118. 

29.  Taylor  v.  Read,  4  Paige  (N.  Y.)  561. 

30.  .-ItatcMH-a.— Stephenson  v.  Wright,  111 
Ala.  579,  20  So.  622;  Renfro  v.  Hughes,  69 
Ala.  581;  St.  John  v.  O'Connel,  7  Port.  466. 

California. —  Conroy  v.  Flint,  5  Cal.  327. 

Maine. —  Merrill  v.  How,  24  Me.  126. 

Maryland. —  Hepburn  v.  Sewell,  5  Harr. 
&  J.  211,  9  Am.  Dee.  512. 

Missouri. —  Gilbert  v.  Peck,  43  Mo.  App. 
577 ;  Ward  v.  Moffett,  38  Mo.  App.  395.  See 
also  Green  v.  Stephens,  37  Mo.  App.  641. 

Nebraska. —  Watson  v.  Coburn,  35  Nebr. 
492,  53  N.  W.  477. 

New  Hampshire.—  Towle  v.  Lawrence,  59 
N.  H.  501. 

Neio  Jersey. —  Wooley  v.  Carter,  7  N.  J.  L. 
85,  11  Am.  Dec.  520. 


New  York. —  Dailey  v.  Crowley,  5  Lans. 
301;  Hibbard  v.  Stewart,  1  Hilt.  207;  Hal- 
lett  c.  Novion,  14  Johns.  273. 

Pennsylvania. —  Ingram  v.  Hartz,  48  Pa.  St. 
380. 

Tewas.—  B.oga.n  v.  Kellum,  13  Tex.  396; 
Bitterman  v.  Hearn,  (Civ.  App.  1895)  32 
S.  W.  341. 

Vermont. —  Yale  v.  Saunders,  16  Vt.  243. 
See  also  Luce  v.  Hoisington,  56  Vt. 
436. 

Canada. — Andrus  v.  Burwell,  Taylor  (U.  C.) 
382. 

Acceptance  necessary. —  In  trover  the  right 
of  action  is  complete  when  a  conversion  is 
shown ;  and  no  tender  of  the  property  after 
conversion,  or  mere  agreement  of  the  owner, 
without  consideration,  to  receive  it,  will  de- 
feat the  action  or  mitigate  the  damages.  But 
if  the  owner  accepts  the  property  when  ten- 
dered it  may  be  shown  in  mitigation.  Nor- 
man V.  Rogers,  29  Ark.  365. 

Notice  of  relinquishment  of  claim. —  If  in 
an  action  for  the  conversion  of  niachinery  in 
a  workshop  it  does  not  appear  that  the  de- 
fendant has  ever  appropriated  the  same  to 
his  own  use,  removed  the  same,  or  had  the 
actual  possession  thereof,  otherwise  than  by 
being  in  the  rightful  possession  of  the  work- 
shop, and  the  alleged  conversion  consists  in 
the  refusal  to  allow  the  plaintiff  to  remove 
the  same  upon  demand,  a  subsequent  notice 
to  the  plaintiff  by  the  defendant  that  he  has 
relinquished  all  claim  to  the  machinery 
should  be  considered  in  mitigation  of  dam- 
ages. Delano  v.  Curtis,  7  Allen  (Mass.) 
470. 

Plaintiff  not  compelled  to  accept. —  In  an 

action  for  breach  of  contract  the  court  cannot, 
unless  so  authorized  by  statute,  compel  the 
plaintiff  to  accept,  in  mitigation  of  damages, 
when  tendered  to  him  by  the  defendant  in 
open  court,  property  for  the  non-delivery  of 
which  the  action  was  brought.  Colby  r. 
Reed,  99  U.  S.  560,  25  L.  ed.  484. 

Time  of  return  of  property. —  In  an  action 
of  trover,  after  the  testimony  and  argument 
of  counsel  have  been  heard  by  the  jury,  and 
before  the  judge  has  delivered  his  charge,  it 
is  too  late  for  the  defendant  to  tender  the 
article  which  is  the  subject  of  the  action  in 
mitigation  of  damages.  Tracey  v.  Good,  1 
Pa.  L.  J.  Rep.  472,  3  Pa.  L.  J.  135.  See  also 
Park  V.  McDaniels,  37  Vt.  594. 
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taking  ;  but  only  evidence  in  mitigation  of  the  entire  damage  sustained.^^  Where 
the  conversion  of  property  has  i)een  wilful  oi'  wrongful,  or  wilful  refusal  to 
surrender  it  on  demand  has  been  made,'*^'  or  where  pi'operty  has  suffered  injury 
or  deterioration  in  value,'*'^  the  wrong-doer  cannot  compel  the  adverse  party  to 
accept  the  property,  even  in  mitigation  of  damages. 

5.  Proceeds  of  Property  Applied  to  Benefit  of  Owner.  Where  property  has 
been  converted  or  levied  upon,  and  the  proceeds  applied  to  the  payment  of  a  party's 
debt,  or  otherwise  to  his  use,  such  fact  may  be  set  up  in  mitigation  of  damages.^ 

6.  Contributory  Negligence.  Contributory  negligence  may  be  considered  in 
mitigation  of  damages.""' 

7.  Payment  of  Salary  and  Expenses.  The  courts  are  not  quite  agreed  as  to 
whether  a  payment  of  salary  or  expenses  in  case  of  personal  injury  can  be  intro- 
duced in  mitigation  of  damages.  Some  courts  have  held  that  such  payment  can- 
not be  set  up  in  mitigation  of  damages ;  while  others  have  laid  down  the  doe- 
trine  that  there  could  be  no  compensation  in  damages  for  injuries  which  have 
never  been  suffered.^' 

8.  Insurance.  The  rule  seems  to  be  well  established  by  the  authorities 
that  the  fact  of  insurance  cannot  be  set  up  in  mitigation  of  damages,^  whether 


31.  Watson  v.  Coburn,  35  Nebr.  492,  53 
N.  W.  477 ;  Hibbard  v.  Stewart,  1  Hilt. 
(N.  Y.)  207;  Yale  v.  Saunders,  16  Vt.  243. 

32.  Gilbert  v.  Peck,  43  Mo.  App.  577;  Rut- 
land, etc.,  E,.  Co.  V.  Middlebury  Bank,  32  Vt. 
639;  Hart  v.  Skinner,  16  Vt.  138,  42  Am. 
Dee.  500;  Green  v.  Sperry,  16  Vt.  390,  42 
Am.  Dec.  519.  The  tender  by  an  officer  of  a 
part  of  the  value  of  property  sold  under  void 
process  does  not  entitle  him  to  a  mitigation 
of  damages.  Clarke  v.  Hallock,  16  Wend. 
(N.  Y.)  607.  In  an  action  for  the  conversion 
of  chattels  to  the  defendant's  use  the  measure 
of  damages  is  not  affected  by  the  defendant's 
having  after  the  conversion  attached  them  on 
mesne  process  against  the  plaintiff  and  then 
discontinued  that  action  and  offered  to  re- 
store them  to  the  plaintiff  who  refused  to  re- 
ceive them.  Stickney  v.  Allen,  10  Gray 
(Mass.)  352. 

33.  Gilbert  v.  Peek,  43  Mo.  App.  577 ;  Rut- 
land, etc.,  R.  Co.  1-.  Middlebury  Bank,  32  Vt. 
639;  Hart  v.  Skinner,  16  Vt.  138,  42  Am. 
Dec.  500. 

34.  /ZHwois.— Tripp  v.  Grouner,  60  HI.  474; 
Bates  V.  Courtwright,  36  HI.  518;  Sherman 
V.  Dutch,  16  111.  283;  Stow  v.  Yarwood,  14 
111.  424. 

'Massachusetts.  —  Pierce  v.  Benjamin,  14 
Pick.  356*,  25  Am.  Dec.  396;  Prescott  v. 
Wright,  G  Mass.  20;  Caldwell  v.  Eaton,  5 
Mass.  399. 

New  Hampshire, —  Cooper  v.  Newman,  45 
N.  H.  339. 

Oliio. —  Doolittle  McCullough,  7  Ohio 
St.  299. 

J'ctmsylvania. —  Mickle  v.  Miles,  1  Grant 
320. 

See  15  Cent.  Dig.  tit.  "  Dnm.agps,"  §  116. 

Qualification  of  rule. —  Altliough  the  gen- 
eral I'lih;  if)  aw  stated  above  a  i)arly  who  has 
tortiously  obtained  posscHsiim  of  property 
cannot,  in  an  action  for  conversion,  show  in 
mitigation  of  (liiniagcH  that  lie  lias  applied 
the  [irof^ccdH  to  a  (l(>l)t  of  the  plainiiff.  V,n»{, 
V.  I'.icc,  57  Ala.  521.  K('(!  also  note  to  Pres- 
cott /;.  Wright,  fl  MaHH.  23. 
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35.  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65  Ga. 
120;  Flanders  v.  Meath,  27  Ga.  358;  Lord  v. 
Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157,  6 
Atl.  812;  East  Tennessee,  etc.,  R.  Co.  v.  Hum- 
phreys, 12  Lea  (Tenn.)  200;  East  Tennessee, 
etc.,  R.  Co.  V.  Fain,  12  Lea  (Tenn.)  35.  But 
compare  Rice  v.  Crescent  City  R.  Co.,  51  La. 
Ann.  108,  24  So.  791. 

Apportionment  of  negligence. —  In  Georgia 
Cent.  R.  Co.  v.  McKenney,  116  Ga.  13,  42 
S.  E.  229,  it  was  held  that  if  a  passenger 
was  not  guilty  of  such  negligence  as  would 
bar  his  recovery,  and  the  carrier  was  negli- 
gent, the  jury  could  apportion  the  damages, 
as  they  would  apportion  the  amount  of  negli- 
gence each  had  been  guilty  of  to  reduce  the 
amount  of  damages  plaintiff  would  otherwise 
be  entitled  to  recover. 

Where  the  damages  resulting  from  a  tres- 
pass are  aggravated  or  increased  by  the  folly, 
wilful  obstinacy,  or  gross  carelessness  of  the 
injured  person,  such  part  of  his  loss  as  is  di- 
rectly attributable  to  his  own  fault  cannot 
be  recovered.  Lord  v.  Carbon  Iron  Mfg.  Co., 
42  N.  J.  Eq.  157,  6  Atl.  812. 

36.  Ohio,  etc.,  R.  Co.  i\  Dickerson,  59  Ind. 
317;  Missouri  Pac.  R.  Co.  r.  Jarrard,  05  Tex. 
560.  See  also  Indianapolis  i\  Gaston.  58  Ind. 
224. 

Payment  by  beneficial  association. —  In  an 

action  for  damages  for  personal  injuries  it  is 
incompetent  for  the  defendant  to  offer  evi- 
dence in  mitigation  of  damages  that  the  plain- 
tiff's doctor  bill  and  expenses  were  paid  by  a 
beneficial  association.  Alston  v.  Stewart,  2 
Mona.  (Pa.)  51. 

37.  Ephland  v.  Missouri  Pac.  R.  Co.,  57 
Mo.  A])]).  147  [folloiving  Lee  v.  Western 
Union  Tel.  Co.,  51  Mo.  App.' 375];  Drink- 
water  r.  Dinsmorc,  80  N.  Y.  390,  36  Am. 
Kep.  (i24;  Goodhart  v.  Pennsylvania  R.  Co., 
177  Pa.  St.  1,  35  Atl.  191,  55  Am.  St.  Rep. 
705. 

38.  California. —  White  V.  The  Mary  Ann, 
6  Cal.  102,  (;5  Am.  Dec.  523. 

(Irorgia. —  Western,  etc.,  R.  Co.  v.  Meigs, 
74  Ga.  857. 
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such  rednctioii  is  set  up  in  mitigation  in  case  of  fire,^^  life/°  marine,*^  or  accident 
insurance.'''^ 

K.  Duty  to  Prevent  or  Reduce  Damages  —  l.  In  General.  Where  an 
injured  party  finds  that  a  wrong  has  been  perpetrated  on  him,  lie  should  use  all 
reasonable  means  to  arrest  the  loss.  He  cannot  stand  idly  by  and  permit  the  loss 
to  increase,  and  then  hold  the  wrong-doer  liable  for  the  loss  which  he  might  have 
prevented.*^    It  is  only  incumbent  upon  him,  however,  to  use  reasonable  exertion 


lllhiois. —  Pittsburg,  etc.,  R.  Co.  xj.  Thomp- 
son, 50  Jll.  13S. 

Indiana. —  Cunningham  r.  Evansville,  etc., 
R.  Co..  102  Ind.  478,  1  N.  E.  800,  52  Am.  Rep. 
083;  Sherlock  v.  Ailing,  44  Ind.  184;  Lal^e 
Erie',  etc.,  R.  Co.  v.  Griffin,  8  Ind.  App.  47, 

35  N.  E.  396,  52  Am.  St.  Rep.  465. 
Michigan. —  Perrott  v.   Shearer,  17  Mich, 

48. 

i)iissoM?-i.— Dillon  v.  Hunt,  105  Mo.  154, 
10  S.  W.  510,  24  Am.  St.  Rep.  374. 
Neio  Jersey. — Weber  v.  Morris,  etc.,  R.  Co., 

36  N.  J.  L.  213. 

Ne-w  York. — ■  Drinlvwater  v.  Dinsmore,  80 
N.  Y.  390,  36  Am.  Rep.  624;  Althorp  v. 
Wolfe,  22  N.  Y.  355;  Collins  v.  New  York 
Cent.,  etc.,  R.  Co.,  5  Hun  503. 

North  Carolina. — -Hammond  i'.  Schiff,  100 
N.  C.  161,  6  S.  E.  753. 

Pennsylvania.  —  Lindsay  v.  Bridgewater 
Gas  Co.,  14  Pa.  Co.  Ct.  181. 

Vermont. —  Harding  r.  Townshend,  43  Vt. 
536.  5  Am.  Rep.  304. 

United  States.— The  Yeager,  20  Fed.  653, 
4  Woods  18. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  113. 

39.  Indiana. —  Cunningham  v.  Evansville, 
etc.,  R.  Co.,  102  Ind.  478,  1  N.  E.  800,  52  Am. 
Rep.  683 ;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  8 
Ind.  App.  47,  35  N.  E.  396,  52  Am.  St.  Rep. 
465. 

Iowa. — Allen  v.  Barrett,  100  Iowa  16,  69 
N.  W.  272. 

Michigan. — Perrott  V.  Shearer,  17  Mich.  48. 

New  York. —  Drinkwater  v.  Dinsmore.  80 
N.  Y.  390,  36  Am.  Rep.  624;  Collins  v.  New 
York  Cent.,  etc.,  R.  Co.,  5  Hun  503. 

North  Carolina.-—  Hammond  V.  Schiff,  100 
N.  C.  161,  6  S.  E.  753. 

Pennsylvania.  —  Lindsay  V.  Bridgewater 
Gas  Co.,  14  Pa.  Co.  Ct.  181. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  113. 

40.  Western,  etc.,  R.  Co.  Meigs,  74  Ga. 
857;  Sherlock  v.  Ailing,  44  Ind.  184;  Hard- 
ing V.  Townshend,  43  Vt.  536,  5  Am.  Rep. 
304 ;  Hicks  v.  Ne^vport,  etc.,  R.  Co.,  4  B.  &  S. 
403  note,  118  E.  C.  L.  403  [distinguished  in 
Farmer  v.  Grand  Trunk  R.  Co.,  21  Ont.  299], 

41.  Yates  v.  Whyte,  4  Bing.  N.  Cas.  272,  7 
L.  J.  C.  P.  116,  5  Scott  640,  33  E,  C,  L.  706. 

Damages  caused  by  a  collision  may  be  re- 
covered by  the  owners  of  the  injured  vessel 
in  a  proceeding  against  the  vessel  in  fault, 
notwithstanding  tlie  fact  that  they  have  re- 
ceived satisfaction  from  the  insurers  for  the 
damages  sustained.  The  Yeager,  20  Fed.  653, 
4  Woods  18. 

Partial  insurance. —  The  fact  that  a  vessel, 
lost  while  being  towed  out  to  sea,  is  insured 


does  not  divest  the  owner  of  his  right  of 
action  for  damages,  especially  in  the  case  of 
a  mere  partial  insurance,  for  in  such  a  case 
the  abandonment  by  the  owner  only  transfers 
his  interest  so  far  as  that  interest  is  covered 
by  the  policy.  White  v.  The  Mary  Ann,  6 
Cal,  402.  05  Am,  Dec,  523, 

42.  Illinois. —  Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138. 

Kentucky.  —  Louisville,  etc,  R.  Co.  v. 
Carothers,  65  S,  W.  833,  66  S.  W.  385,  23 
Ky.  L,  Rep.  1673. 

Maryland. —  Baltimore  City  Pass.  R.  Co, 
V.  Baer,  90  Md.  97,  44  Atl.  992. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Rains, 
(Civ.  App.  1897)  40  S.  W.  635. 

Vermont. —  Harding  v.  Townshend,  43  Vt. 
536,  5  Am.  Rep.  304. 

England. —  Bradburn  v.  Greatwestern  R. 
Co.,  L.  R.  10  Exch.  1,  44  L.  J.  Exch.  9,  31 
L.  T,  Rep,  N.  S,  464,  23  Wkly,  Rep.  468; 
Grand  Trunk  R.  Co.  v.  Jennings,  13  App.  Cas. 
800,  58  L,  J.  P,  C,  1,  59  L.  T.  Rep,  N.  S, 
679,  37  Wkly.  Rep.  403. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  113. 

43.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Stroud.  67  Ark.  112,  56  S.  W.  870;  Walworth 
V.  Pool,  9  Ark.  394. 

Georgia. — Louisville,  etc.,  R,  Co,  v.  Spinks, 
104  Ga.  692,  30  S,  E.  968;  Akridge  v.  At- 
lanta, etc,  R.  Co,,  90  Ga,  232,  16  S,  E.  81. 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Bir- 
ney,  71  111.  391;  Kankakee,  etc.,  R.  Co.  V. 
Fitzgerald,  17  111.  App,  525. 

Indiana. —  Cincinnati,  etc.  Air  Line'  R,  Co. 
V.  Rodgers,  24  Ind.  103 ;  Citizens'  Nat.  Bank 
I'.  Greensburg  Third  Nat.  Bank,  19  Ind.  App. 
69,  49  N.  E.  171;  Hamilton  r.  Feary,  8  Ind. 
App.  615,  35  N.  E.  48,  52  Am.  St.  Rep.  485. 

loiva. — ■  Decorah  Woolen  Mill  Co.  v.  Greer, 
49  Iowa  490 ;  Beymer  r.  McBride,  37  Iowa 
114;  Davis  v.  Fish,  1  Greene  406,  48  Am. 
Dec,  387, 

Louisiana. —  Armistead  v.  Shreveport,  etc, 
R.  Co..  108  La.  171,  32  So.  456. 

Maine. —  Sutherland  V.  Wyer,  67  Me.  64 ; 
Miller  i:  Mariner's  Church,  7  Me.  51,  20  Am. 
Dec.  341. 

Maryland. —  Lawson  r.  Price,  45  Md.  123. 

Massachusetts.  —  French  i\  Vining,  102 
Mass,  132,  3  Am,  Rep.  440;  Loker  v.  Damon, 
17  Pick,  284, 

Michigan. —  Chandler  v.  Allison,  10  Mich. 
460. 

Minnesota.  —  Gniadack  v.  Northwestern 
Imp.,  etc,  Co,,  73  Minn,  87,  75  N.  W,  894, 

Missouri. —  Fullerton  v.  Fordyce,  144  Mo. 
519,  44  S.  W.  1053;  State  v.  Powell,  44  Mo. 
436;    Douglass    v.    Stephens,    18    Mo.  362; 
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and  reasonable  expense,'*^  and  the  question  in  such  cases  is  always  whether  the 
act  was  a  reasonable  one,  having  regard  to  all  the  circumstances  of  the  particular 
case/^  The  application  of  this  rule  sometimes  has  the  effect  of  enhancing  the 
damages  rather  than  reducing  them,  but  where  a  reasonable  and  honajide  attempt 
has  been  made  on  the  part  of  the  plaintiff  to  reduce  the  damages  or  provide  for 
his  own  safety  in  case  of  personal  injury,  it  does  not  relieve  the  defendant  from  a 
full  recovery  of  the  damages  sustained.*'' 

2.  Breach  OF  Contract  —  a.  In  General.    A  party  injured  by  a  breach  of 


Webb  V.  Metropolitan  St.  K.  Co.,  89  Mo.  App. 
604. 

New  York.  —  New  York  State  Monitor 
Milk-Pan,  etc.,  Co.  v.  Remington,  109  N.  Y. 
143,  16  N.  E.  48;  Shannon  v.  Comstock,  21 
Wend.  457,  34  Am.  Dec.  262. 

Pennsylvania. —  King  v.  Steiren,  44  Pa.  St. 
99,  84  Am.  Dec.  419;  Finch  v.  Heermans,  5 
Luz.  Leg.  Reg.  125. 

Texas. —  Waco  Artesian  Water  Co.  t".  Cau- 
ble,  19  Tex.  Civ.  App.  417,  47  S.  W.  538; 
Trinity,  etc.,  R.  Co.  v.  O'Brien,  18  Tex.  Civ. 
App.  690,  46  S.  W.  389;  Brown  )■.  Death,  17 
Tex.  Civ.  App.  262,  42  S.  W.  655,  44  S.  W. 
42. 

Wisconsin. — Selleck  v.  Janesville,  100  Wis. 
157,  75  K  W.  563,  69  Am.  Sf.  Rep.  906,  41 
L.  R.  A.  563;  Gordon  i\  Brewster,  7  Wis. 
355. 

United  States. — -  Warren  v.  Stoddart,  105 
U.  S.  224,  26  L.  ed.  1117;  U.  S.  v.  Smith,  94 
U.  S.  214,  24  L.  ed.  115;  Burdon  Cent.  Sugar- 
Refining  Co.  V.  Ferris  Sugar  Mfg.  Co.,  78 
Fed.  417:  Pennsylvania  R.  Co.  v.  Washburn, 
50  Fed.  335. 

Ca.)!«<Za.— McCollum  v.  Davis,  8  U.  C.  Q.  B. 
150  [cited  in  Stewart  i;.  Sculthorp,  25  Ont. 
544]. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  119 
et  seq. 

Exposure  to  weather. — In  an  action  against 
a  railroad  company  for  injuries  to  plaintiif 
caused  by  exposure  while  waiting  for  the 
opening  of  defendant's  depot,  it  is  error  to 
refuse  to  charge,  on  the  facts  of  the  case, 
that  if  plaintiff  was  informed  that'  the  depot 
would  not  be  opened  that  night  for  the  train 
on  which  she  desired  to  take  passage  it  was 
her  duty  to  protect'  herself  from  the  conse- 
quences of  exposure  to  the  inclement  weather. 
Texas,  etc.,  R.  Co.  v.  Pierce,  10  Tex.  Civ. 
App.  429,  .30  S.  W.  1122. 

Under  Ohio  Rev.  St.  §§  3324,  3325,  provid- 
ing that  railway  foni|)anies  shall  construct  a 
stock  fence  along  (lioir  lines,  and  nn  failure 
to  do  so  llic  adjoining  landowner  may  con- 
struct the  fence  and  recover  therefor,  where 
plnintiir  observed  t,hat  hn  was  losing  pasture 
iiy  failure  of  a  railway  company  to  construct 
nnvh  fence  it  was  his  duty  to  clieck  such  loss 
by  conslructing  the  fence,  and  on  failure  to 
do  so  he  can  recover  as  damages  only  the 
amount  such  construction  would  have  cost, 
and  nof,  the  actual  damage  sustained  by  loss 
r>f  [)aK<iirc.  Millhouae  n.  Chicago,  etc.,  R. 
Co..  7  Ohio  fir.  C\.  AM. 

44.  Alnhama. —  See  Watson  V.  Kirby,  112 
Ala.  436,  20  So.  624. 


Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Bir- 
ney,  71  111.  391;  Green  v.  Mann,  11  111.  613. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908. 

Maryland. —  See  Borden  Min.  Co.  v.  Barry, 

17  Md.  419. 

Michigan. —  Chandler  v.  Allison,  10  Mich. 
460. 

Missouri. —  Douglass  v.  Stephens,  18  Mo. 
362 ;  Webb  v.  Metropolitan  St.  R.  Co.,  89  Mo. 
App.  604. 

New  York. —  Mailler  v.  Express  Propeller 
Line,  61  N.  Y.  312;  Leonard  v.  New  York, 
etc.,  Electro  Magnetic  Tel.  Co.,  41  N.  Y.  544, 
1  Am.  St.  Rep.  446. 

Tennessee. — Louisville,  etc.,  R.  Co.  v.  Flem- 
ing, 14  Lea  128. 

Texas. —  See  Gulf,  etc.,  R.  Co.  v.  Reed, 
(Civ.  App.  1893)  22  S.  W.  283. 

Wisconsin.  —  Popaskey  r.  Munkwitz,  68 
Wis.  322,  32  N.  W.  35.  60  Am.  Rep.  858; 
Hinckley  v.  Beckwith,  13  Wis.  31. 

United  States. —  Newberry  v.  Bennett,  38 
Fed.  308,  13  Sa\^'y.  632. 

England.—  Smeed  f.  Foord,  1  E.  &  E.  602, 
5  Jur.  N.  S.  291,  28  L.  J.  Q.  B.  178,  7  Wkly. 
Rep.  266,  102  E.  C.  L.  602. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  119 
et  seq. 

Duty  to  sell  live  stock. —  One  whose  beef 
cattle  are  driven  from  their  feed  yard  by  an 
overflow  caused  by  the  favilt  of  another,  while 
he  must  take  such  care  of  them  that  the  loss 
will  be  as  slight  as  possible,  is  not  bound  to 
put  them  on  what  he  regards  a  poor  market, 
altliough  they  be  in  a  marketable  condition. 
McCleneghan  v.  Omaha,  etc.,  R.  Co.,  25  Nebr. 
523,  41  N.  W.  350,  13  Am.  St.  Rep.  508. 

45.  Illinois. —  Indianapolis,  etc.,  R.  Co.  v. 
Birney,  71  111.  391;  Green  v.  Mann,  11  111. 
613. 

Maryland. —  Middlekauff  t".  Smith,  1  Md. 
329. 

Massachusetts. — Dickenson  v.  Talmage.  138 
Mass.  249;  Warner  v.  Bacon,  8  Gray  397.  09 
Am.  Dec.  253. 

New  York. —  Wilcox  v.  Campbell,  35  Ilun 
254. 

England. —  T^e  Blanche  r.  London,  etc.,  R. 
Co.,  i  C.  P.  D.  286,  45  L.  J.  C.  P.  521.  34 
L.  T.  Rep.  N.  S.  667,  24  Wkly.  Ren.  808; 
TInnilin  r.  Great  Northern  R.  Co.,  1  H.  &  N. 
408,  2  Jur.  N.  S.  1122,  26  L.  J.  Exch.  20,  5 
Wkly.  T?ep.  76. 

Sec  15  Cent.  Diir.  tit.  "Damages,"  §  119. 

46.  Tngalls  n.  Bills.  9  Mete.  (Mass.)  1,  43 
Am.  Dec.  346;  Jones  r.  Boyce,  1  Stark.  493, 

18  Kcv.  Rep.  812,  2  E.  C.  L.'l89. 
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contract  must  make  reasonable  exertions  to  render  the  injury  as  light  as  possible ; 
and  he  cannot  recover  for  any  loss  which  he  might  have  avoided  with  ordinary 
care  and  reasonable  expense.^'''  This  rule  is  especially  applicable  where  one  of  the 
contracting  parties  has  acquired  notice  of  the  breach  of  contract  and  makes  no 
reasonable  effort  to  mitigate  the  damages  claimed.^  If,  however,  a  contract  has 
been  practically  broken,  the  fact  that  the  other  party  has  from  time  to  time  made 
promises  leading  to  a  belief  that  it  would  be  fulfilled  will  not  prevent  a  full 
recovery,  although  the  plaintiff  may  have  taken  no  action  to  prevent  the  injury .^^ 


47.  Alabama. —  Watson  f.  Kirby,  112  Ala. 
436,  20  So.  624;  Dryer  v.  Lewis,  57  Ala.  551. 
FZorida.— Hodges  f.  Fries,  34  Fla.  63,  15 

50.  682. 

Illinois. —  Hewitt  V.  Walker,  2  111.  App. 
490. 

Indiana. —  Cincinnati,  etc..  Air  Line  R.  Co. 
V.  Rodgers,  24  Ind.  103. 

loioa. —  Beymer  v.  McBride,  37  Iowa  114. 

Kansas.— ^xick  Co.  v.  Falk,  50  Kan.  644, 
32  Pac.  360;  Sherman  Center  Town  Co.  v. 
Leonard,  46  Kan.  354,  26  Pac.  717,  26  Am. 
St.  Rep.  101. 

Louisiana. —  Campbell  v.  Miltenberger,  26 
La.  Ann.  72. 

Maine. —  Miller  V.  Mariner's  Church,  7  Me. 

51,  20  Am.  Dec.  341. 

Maryland.  —  Furstenburg  v.  Fawsett,  61 
Md.  184. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co.  v-. 
Ragsdale,  46  Miss.  458. 

Missouri. —  Haysler  v.  Owen,  61  Mo.  270; 
Fisher  c.  Goebel,  40  Mo.  475;  Shelby  v.  Mis- 
souri Pac.  R.  Co.,  77  Mo.  App.  205. 

New  York.—  Dillon  v.  Anderson,  43  N.  Y. 
231;  Hamilton  v.  McPherson,  28  N.  Y.  72,  82 
Am.  Dec.  330;  Manhattan  Stamping  Works 
V.  Koehler,  45  Hun  150;  Worth  v.  Edmonds, 
52  Barb.  40;  Terry  v.  New  York,  8  Bosw. 
504;  Taylor  v.  Read,  4  Paige  561. 

Texas. —  Jones  V.  George,  61  Tex.  345,  48 
Am.  Rep.  280;  Brandon  v.  Gulf  City  Cotton 
Press,  etc.,  Co.,  51  Tex.  121;  A.  B.  Frank  Co'. 
V.  A.  H.  Motley  Co.,  (Civ.  App.  1896)  37 
S.  W.  868. 

Vermont. — ■  Humphreysville  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,  33  Vt.  92. 

Wisconsin.  —  Bradley  v.  Denton,  3  Wis. 
557. 

United  States. —  Cunningham  Iron  Works 
r.  Warren  Mfg.  Co.,  80  Fed.  378;  U.  S.  v. 
Burnham,  24  Fed.  Cas.  No.  14,690,  1  Mason  57. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  128. 

A  mechanic  undertaking  to  make  and  de- 
liver a  crank  to  a  steamer  as  soon  as  possible 
is  only  liable  for  the  damages  caused  by  her 
detention  during  the  time  actually  necessary 
to  obtain  a  suitable  crank,  after  a  reasonable 
period  has  elapsed  for  the  performance  of  his 
agreement.     Cable  v.  Leeds,  6  La.  Ann.  293. 

Easy  sale  assured. —  In  Halstead  Lumber 
Co.  r.  Sutton,  46  Kan.  192,  26  Pac.  444,  de- 
fendant contracted  to  deliver  a  certain  kind 
of  lumber  to  plaintiff.  He  failed  to  deliver 
it  at  the  time  agreed  upon,  but  did  deliver  it 
later.  Plaintiff  refused  to  accept  it,  and 
returned  it.  Lumber  of  that  sort  was  still 
very  much  in  demand  at  plaintiff's  place  of 


business.  It  was  held  that  it  was  plaintiff's 
duty  to  have  reduced  the  damages  by  keeping 
the  lumber  and  using  it,  and  that  he  could 
only  recover  for  the  loss  suffered  by  the 
delay. 

Leaky  barrels. —  In  an  action  on  a  note  for 
the  price  of  barrels  furnished  plaintiff's  dis- 
tillery, an  instruction  that  if  the  barrels  were 
leaking  and  defendant  could  not  have  trans- 
ferred the  contents  without  considerable  loss 
to  herself,  then  she  was  not  bound  to  do  so, 
but  might  still  recover  for  the  leakage,  is 
properly  refused,  as  a  party  cannot  stand  by 
and  see  his  property  go  to  waste,  when,  by 
reasonable  exertion  and  expe.n.se,  he  might 
save  it.  Graham  v.  Eiszner,  28  111.  App. 
269.  See  also  Hitchcock  v.  Hunt,  28  Conn. 
343. 

Nominal  damages. —  A  vendee  of  real  es- 
tate is  entitled  to  recover  nominal  damages 
only  of  the  vendor  for  a  breach  of  a  contract 
to  loan  the  vendee  money  with  which  to  build 
a  house  on  the  land,  where  it  does  not  appear 
that  the  vendee  made  any  effort  to  borrow  the 
money  of  others,  or  that  for  any  reason  she 
could  not  have  borrowed  it  if  she  had  made 
such  effort.  Gooden  v.  Moses,  99  Ala.  230, 
13  So.  765.  See  also  Colt  v.  Owens,  90  N.  Y. 
368. 

48.  Iowa. —  Nye  v.  Iowa  City  Alcohol 
Works,  51  Iowa  129,  50  N.  W.  988,  33  Am. 
Rep.  121. 

Kentucky. —  Kentucky,  etc.,  R.  Co.  v.  Jar- 
vis,  7  Ky.  L.  Rep.  676. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Echols,  54  Miss.  264. 

Nebraska.  —  Uhlig  v.  Barnum,  43  Nebr. 
584,  61  N.  W.  749;  Loomer  Thomas,  38 
Nebr.  277,  56  N.  W.  973;  Oliver  v.  Hawley,  5 
Nebr.  439. 

Vermont. — Danforth  v.  Walker,  40  Vt.  257. 

United  States. — Lawrence  v.  Porter,  63  Fed. 
62,  11  C.  C.  A.  27,  26  L.  R.  A.  167. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  128. 

Where  the  owner  of  a  building  who  has 
made  an  agreement  for  its  insurance  is  in- 
formed that  such  agreement  has  not  been  car- 
ried out,  it  is  his  duty  to  effect  such  insur- 
ance himself ;  and  he  cannot  recover,  in  an 
action  for  such  breach  of  contract,  for  loss 
that  would  have  been  avoided  had  he  insured 
the  building  himself  when  so  notified.  Brant 
V.  Gallup,  111  111.  487.  .53  Am.  Rep.  638. 

49.  Graves  v.  Glass,  86  Iowa  261,  53  N.  W. 
231.  In  Ford  v.  Illinois  Refrigerating  Constr. 
Co.,  40  111.  App.  222,  plaintiff  contracted  to 
construct  a  refrigerator  for  storing  meats, 
guaranteeing  that  it  could  be  run  at  a  cer. 
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b.  Contract  For  Services.  Wliere  a  contract  for  services  lias  been  broken,  it 
is  tlie  duty  of  the  plaiutilf  to  use  all  reasonable  effort  to  secure  anotlier  contract 
if  he  can  do  so  l>y  ordinary  means  and  the  use  of  pi'oper  opportunity  y'''  and  the 
defendant  may  show  in  mitigation  of  damages  tliat  the  plaintiff  has  obtained  otlxer 
employment.^'^  It  has  been  lield  that  tliis  rule  does  not  require  a  party  to  accept 
employment  of  a  different  kind  altogether  from  that  in  which  he  was  originally- 
engaged,  but  only  to  use  reasonable  diligence  in  securing  other  services  of  like 
nature.^^ 

e.  Covenant  to  Repair.  The  question  as  to  the  duty  of  a  tenant  to  avoid  the 
consequences  of  a  breach  of  contract  of  covenant  to  repair  depends  upon  the  con- 
tract of  covenant  and  the  circumstances  of  the  particular  case ;  where  the  agree- 
ment on  the  part  of  the  landlord  is  express,  and  the  premises  rented  in  considera- 


tain  temperature.  On  the  representation  that 
it  was  ready  for  use  defendant  place'd  his 
meats  therein,  and  so  continued  to  keep  them, 
on  the  continued  promise  of  plaintiff  that  he 
would  get  the  temperature  down  as  agreed, 
until  at  the  end  of  six  weeks,  when  the  sys- 
tem was  abandoned  and  another  put  in.  It 
was  held  in  an  action  for  the  price  that 
defendant  might  set  off  his  damages  from 
spoiled  meat,  caused  by  the  high  temperature, 
he  having  been  induced  to  keep  his  meat  in 
the  refrigerator  by  the  continued  promises  of 
plaintiff  to  bring  the  temperature  down. 

50.  Alabama. —  Strauss  v.  Meertief,  64  Ala. 
299,  38  Am.  Eep.  8;  Murrell  v.  Whiting,  32 
Ala.  54. 

Arkansas.  —  McDaniel  v.  Parks,  19  Ark. 
671;  Walworth  v.  Pool,  9  Ark.  394. 

Illinois. — Williams  V.  Chicago  Coal  Co.,  60 
111.  149. 

Maine.—  Sutherland  v.  Wyer,  67  Me.  64. 

Neiv  York. — Hoyt  r.  W^ildfire,  3  Johns.  518. 

North  Carolina.  —  Hendrickson  v.  Ander- 
son, 50  N.  C.  246. 

Pennsylvania. —  King  v.  Steiren,  44  Pa.  St. 
99,  84  Am.  Dec.  419. 

Wisconsin. —  Gordon  r.  Brewster,  7  Wis. 
355;  Medbery  v.  Sweet,  3  Finn.  210,  3  Chandl. 
231. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  129. 

Loss  of  profits. —  Where  a  person  contracts 
to  do  a  certain  amount  of  work  at  a  stipu- 
lated price,  on  materials  to  be  furnished  by 
his  employer  within  a  specified  time,  and  is 
ready  and  willing  to  perform,  but  is  pre- 
vented l)y  tlie  failure  of  the  emijloyer  to  fur- 
nish materials  as  promised,  he  cannot  claim 
the  aiiiouTit  of  profits  he  ^^ould  have  had  if 
the  contract  had  been  fully  performed  by 
both  parties,  he  having  been  ofTcred  other 
C'rti|)loyinont  of  tlie  same  kind  during  such 
lime.  lleavilon  v.  Kramer,  31  Ind.  241. 
The  Tu](i  that  one  who  has  been  damaged  liy 
a  bi'cach  of  a  roiitract  sliould  do  all  that  rea- 
sonably lies  within  his  f)ower  to  jirotoct  him- 
Hclf  from  loH.s  l)y  seeking  another  contract  of 
like  c-liaracter,  the  profits  of  which  should  be 
a|)[)li('d  in  mitigation  of  sncli  damages,  does 
not  afiply  to  a  contract  which  is  siiniily  for 
tlic  (h'livcrv  of  certain  logs  at  a  certain  place, 
wliicli  might  have  been  performed  ))y  the  par- 
ticH  wtidcrf aking  Htich  delivery  with  their  own 
tCHinM  and  perHoiial  labor,  or  by  any  other 
meiuiH  or  ;i;rcnfy  to  which  they  iiiiglit  have 
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seen  fit  to  intrust  the  performance  of  the 
same,  when  there  is  nothing  in  the  contract 
to  show  that  the  execution  of  the  same  re- 
quired all  or  any  great  portion  of  the  time 
or  personal  attention  of  such  parties  or  any 
of  them.  Sullivan  i:  McMillan,  37  Fla.  134, 
19  So.  340,  56  Am.  St.  Eep.  239. 

No  personal  performance. —  The  rule  re- 
quiring a  party,  on  a  breach  of  contract  of 
employment,  to  accept  other  employment, 
which  shall  be  considered  in  mitigation  of 
damages,  does  not  apply  to  a  building  con- 
tractor, where  the  work  under  the  contract 
was  not  to  be  performed  by  him  personally, 
but  by  his  employees  under  his  superintend- 
ence.    Graves  i:  Hunt.  8  X.  Y.  St.  308. 

51.  Benziger  v.  Miller,  50  Ala.  206;  Wil- 
liams V.  Chicago  Coal  Co.,  00  111.  149 :  Ryan 
V.  Miller,  52  111.  App.  191;  Sutherland  v. 
Wjer,  67  Me.  64. 

Profits  —  Wo  reduction. —  \\Tiere  one  who 
has  contracted  to  do  a  specific  piece  of 
work  at  an  agreed  price  is  prevented  from 
doing  so  by  the  wrongful  act  of  the  other 
party,  the  profit  made  by  the  contractor  out 
of  other  jobs  during  the  time  he  would  have 
spent  on  the  one  in  suit,  had  it  been  carried 
out,  cannot  be  shown  in  mitigation  of  dam- 
ages. Watson  D.  Gray's  Harbor  Brick  Co., 
3  Wash.  283,  28  Paa.  527. 

52.  Williams  v.  Chicago,  etc.,  Co.,  60  111. 
149;  Fuchs  V.  Koerner,  107  N.  Y.  529,  14 
N.  E.  445;  Howard  v.  Daly,  61  N.  Y.  302,  19 
Am.  Eep.  285 ;  Costigan  i:.  Mohawk,  etc.,  R. 
Co.,  2  Den.  (N.  Y.)  609,  4  Am.  Dec.  758; 
Leatherberry  r.  Odell,  7  Fed.  041.  In 
Strauss  v.  Meertief,  64  Ala.  299,  38  Am.  Rep. 
a,  it  was  held  that  the  princi])le  involved  in 
the  text  that  a  party  wrongfully  discharged 
must  aece])t  other  employment  of  a  similar 
nature  in  reduction  of  damages  did  not  apply 
where  a  minor  had  been  wrongfully  dis- 
charged, and  that  the  father  should  be  al- 
lowed to  take  into  consideration  the  habits 
and  morals  of  the  person  to  whom  he  subse- 
quently npf)renticcd  his  son. 

Special  engagement. —  Where  a  defendant 
om|)l(iy('(l  tlic  plaintiir  to  furnish  a  concert  in 
a  hall  which  defendant  was  to  furnish,  and 
on  account  of  a  snow-storm  defendant  con- 
cluded that  plaintitr  and  his  musicians  would 
1)0  nnnble  to  come,  and  failed  to  furnish 
the  hall,  it  was  held  thnt  plaintifT  was  not 
obligc'd,  on  finding  that  the  hall  was  not  fur- 
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tion  of  such  agreement,  the  tenant  cannot  be  lield  liable,  although  the  costs  of 
preventing  injury  would  have  been  comparatively  small. 

3.  Injuries  to  Property  — a.  In  Genepal.  One  whose  property  is  endangered 
or  injured  by  the  negligence  of  another  must  exercise  reasonable  care  to  protect 
it  from  further  injury ;  and  especially  is  this  rule  true  where  notice  of  the 
wrong  or  injury  has  been  brought  home  to  the  party  seeking  to  recover  damages, 
and  he  has  taken  no  steps  to  protect  himself  from  further  loss.^^  The  rule  only 
requires  a  party  to  protect  himself  from  the  injurious  consequences  of  the  wrong- 


nished,  to  seek  for  other  employment  for  his 
■musicians.  Hathaway  f.  Sabin,  63  Vt.  527, 
22  Atl.  633. 

53.  Culver  v.  Hill,  68  Ala.  66,  44  Am.  Rep. 
134. 

On  the  other  hand,  where  the  tenant  is 
aware  of  the  risk  to  which  his  property  will 
be  exposed,  he  cannot  recover  full  damages 
where  he  has  made  no  effort  to  prevent  its 
loss.  Cook  V.  Soule,  56  N.  Y.  420  {affirming 
1  Thomps.  &  C.  116] ;  Eose  v.  Butler,  69  Hun 
(N.  Y.)   140,  23  K  Y.  Suppl.  375. 

54.  Geor^fia.— Hobbs  v.  Davis,  30  Ga.  423. 

loioa. —  German  Theological  School  v.  Du- 
buque, 64  Iowa  736,  17  N.  W.  153;  Decorah 
Woolen  Mill  Co.  v.  Greor,  49  Iowa  490;  Lit- 
tle V.  McGuire,  38  Iowa  560;  Simpson  v. 
Keokuk,  34  Iowa  568. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Mihlman, 
17  Kan.  224. 

Maine. —  Fitzpatrick  v.  Boston,  etc.,  R.  Co., 
84  Me.  33,  24  Atl.  432. 

Maryland: — Lawson  v.  Price,  45  Md.  123. 

Massachusetts. —  Loker  v.  Damon,  17  Pick. 
284. 

Michigan. —  Talley  v.  Courier,  93  Mich. 
473,  63  N.  W.  621 ;  Chandler  v.  Allison,  10 
Mich.  460. 

Minnesota. — Gniadck  v.  Northwestern  Imp., 
etc.,  Co.,  73  Minn.  87,  75  N.  W.  894. 

Missouri. —  Waters  v.  Brown,  44  Mo.  302. 

Nehraska. —  Long  vj^  Clapp,  15  Nebr.  417, 
19  N.  W.  467. 

New  Jersey. —  Luse  v.  Jones,  39  N.  J.  L. 
707;  Lurch  v.  Holder,  (Ch.  1893)  27  Atl. 
81. 

Neio  York. —  Eexter  r.  Starin,  73  N.  Y. 
601;  Hogle  v.  New  York  Cent.,  etc.,  R.  Co., 
28  Hun  363;  Bevier  v.  Delaware,  etc.,  Canal 
Co.,  13  Hun  254;  Ludlow  v.  Yonkers,  43 
Barb.  493;  Chase  v.  New  York  Cent.  R.  Co., 
24  Barb.  273;  Mark  v.  Hudson  River  Bridge 
Co.,  56  How.  Pr.  108. 

Texas. — Dallas  v.  Cooper,  (Civ.  App.  1896) 
34  S.  W.  321;  Texas,  etc.,  R.  Co.  v.  Newton, 
(Civ.  App.  1895)  30  S.  W.  475. 

Vermont. —  Watkins  v.  Rist,  67  Vt.  284, 
31  Atl.  413. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  124. 

Malicions  tort. —  In  an  action  of  case  for 
unfastening  a  vessel  from  a  dock,  by  means 
of  which  it  floated  off  and  was  injured,  proof 
that  the  owner  of  the  vessel  after  it  had  been 
so  set  adrift  had  neglected  to  take  such 
measures  as  were  in  his  power  to  recover 
and  secure  it  will  not  mitigate  the  damages. 
Henney  r.  Heeney,  2  Den.  (N.  Y. )  625. 

Unlawful  excavation. —  A  pai-ty  is  entitled 
to  recover  for  special  injury  to  the  use  and 


occupation  of  premises  caused  by  the  un- 
lawful excavation  and  removal  of  soil  only 
the  damages  accruing  for  such  length  of 
time  as  will  afford  him  a  reasonable  oppor- 
tunity to  stop  the  excavation.  Karst  v.  St. 
Paul,  etc.,  R.  Co.,  22  Minn.  118. 

Where  defendant  obstructed  plaintiff's  drain, 
and  plaintiff  could  have  indemnified  himself 
for  twenty-five  dollars,  but  by  delaying  to  re- 
pair, the  damages  amounted  to  one  hundred 
dollars,  plaintiff  could  recover  only  twenty- 
five  dollars,  as  he  should  have  protected  him- 
self. Lloyd  V.  Lloyd,  60  Vt.  288,  13  Atl. 
638. 

Where  plaintiff's  horses  were  unlawfully 
seized  at  a  time  when  plaintiff  could  not  pro- 
cure other  means  of  cultivating  his  crop,  and 
thereby  it  was  damaged  in  excess  of  the  value 
of  the  use  of  the  horses,  the  damage  to  the 
crop  was  the  proper  measure ;  but  if  plaintiff 
could  have  procured  other  horses  the  measure 
of  recovery  would  be  the  value  of  the  use 
or  hire  of  the  horses  during  the  time  he  was 
deprived  of  them.  Steel  v.  Metcalf,  4  Tex. 
Civ.  App.  313,  23  S.  W.  474. 

55.  A  lessee,  in  an  action  against  one  who 
has  laid  gas-pipes  in  neighboring  streets  so 
imperfectly  that  gas  escapes  therefrom 
through  the  ground  and  into  the  water  of 
a  well  upon  premises  hired  and  used  by  him 
for  a  livery  stable,  and  therefore  I'enders  it 
unfit  for  use,  and  makes  the  enjoyment  of  his 
estate  less  beneficial,  may  recover  for  the  in- 
convenience to  which  he  has  thereby  been 
subjected,  and  expenses  incurred  in  reason- 
able and  proper  attempts  to  exclude  the  gas 
from  the  well,  but  ^'ot  for  injury  caused  by 
allowing  his  horses  to  drink  the  water  after 
he  knew  that  it  was  corrupted  by  the  gas. 
Sherman  v.  Fall  River  Iron  Works  Co.,  2 
Allen  (Mass.)  524,  79  Am.  Dee.  799. 

Notice  of  fraud. —  Where  an  action  was 
brought  to  recover  the  value  of  certain  horses 
alleged  to  have  died  from  eating  corn  mixed 
with  arsenic,  which  the  plaintiff  bought  from 
the  defendant,  it  was  held  that  notwith- 
standing the  defendant  had  fraudulently  con- 
cealed from  the  plaintiff  the  fact  that  ar- 
senic was  so  mixed  with  the  corn,  yet,  if  the 
plaintiff  was  informed  of  the  fact  before  he 
gave  it  to  his  horses  he  could  only  recover 
damages  to  the  value  of  the  com.  Stafford 
V.  Newsom,  31  N.  C.  507. 

Where  plaintiffs  knew  of  the  infringement 
of  a  trade-mark,  but  took  no  steps  to  arrest 
it,  damages  will  only  be  given  for  such  sales 
as  took  place  after  the  commencement  of  the 
action.  Enoch  Morgan's  Sons'  Co.  v.  Troxell, 
57  How.  Pr.    (N.  Y.)  121. 
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f ul  act  by  the  exercise  of  ordinary  effort  and  care  and  moderate  expense ;  such 
rule  has  no  application  where  the  injury  could  only  bo  prevented  by  extraordi- 
nary effort  or  cost.^'' 

b.  Defective  Construction.  Where  a  party  seeks  to  recover  damages  caused 
by  defective  construction  of  property,  it  is  his  duty  to  use  reasonable  efforts  to 
protect  himself  therefrom,  and  he  can  only  recover  for  such  expenses  as  he  could 
not  have  avoided  by  the  exei'cise  of  reasonable  diligence.''* 

4.  Personal  Injuries  —  a.  In  General.  One  who  has  been  injured  by  the  negli- 
gence of  another  must  use  ordinary  diligence  to  effect  a  cure,  and  there  can  be  no 
recovery  for  damages  that  might  have  been  avoided  by  the  exercise  of  such  care.^'' 


56.  Reynolds  v.  Chandler  River  Co.,  43  Me. 
513 ;  Mark  i;.  Hudson  River  Bridge  Co.,  103 
N.  Y.  28,  8  N.  E.  243;  Rexter  v.  Starin,  73 
N.  Y.  601;  Ludlow  v.  Yonkers,  43  Barb. 
(N.  Y.)  493;  Chase  v.  New  York  Cent.  R. 
Co.,  24  Barb.  (N.  Y.)  273;  Johnston  y.  Rude- 
sill,  46  N.  C.  510;  Dallas  v.  Cooper,  (Tex. 
Civ.  App.  1896)  34  S.  W.  321;  Galveston, 
etc.,  R.  Co.  V.  Ryan,  (Tex.  Civ.  App.  1893) 
21  S.  W.  1013;  Galveston,  etc.,  R.  Co.  v. 
Borsky,  2  Tex.  Civ.  App.  545,  21  S.  W. 
1011.  One  whose  animals  have  been  killed 
by  a  railroad  train  through  the  fault  of  the 
company,  and  who  does  not  discover  their 
bodies  until  swollen,  is  not  bound  to  use 
dilligence  to  dispose  of  the  same  in  order  to 
entitle  him  to  recover  their  full  value.  Rock- 
ford,  etc.,  R.  Co.  y.  Lynch,  67  111.  149. 

In  an  action  for  indiicing  the  plaintiff,  by 
means  of  false  and  fraudulent  representa- 
tions, to  purchase  for  value  corporate  shares 
which  the  defendant  knew  to  be  worthless, 
the  proper  measure  of  damages  is  the  differ- 
ence in  value  of  the  stock  as  the  condition  of 
the  company  issuing  it  really  was  and  as  the 
purchaser  was  fraudulently  induced  to  believe 
it  was.  The  market  price  of  the  stock  about 
the  time  of  or  soon  after  the  purchase  is 
strong  evidence  of  its  value,  and  in  the  ab- 
sence of  other  proof  will  control.  But  where 
the  real  pecuniary  condition  of  the  company 
is  shown,  from  which  it  appears  that  the  stock 
was  worthless,  such  market  price  is  entitled 
to  no  weight  upon  the  question  of  value. 
The  purchaser,  after  discovery  of  its  worth- 
lessness,  is  not  bound  to  mitigate  the  loss  of 
him  by  whose  fraud  he  was  induced  to  pur- 
cliase,  by  himself  cheating  some  ignorant 
purcliaser.  Hubbell  v.  Meigs,  50  N.  Y. 
480. 

Speculation. —  On  a  reference  to  ascertain 
the  (liniiii;^cs  en  used  liy  an  in  junction  again.st 
tlie  sale  of  an  <)|)li(in  on  real  estate,  evidence 
that  (h'fonda]it  by  a  fiirtl)er  Hj)eculation  witli 
rofjfird  to  ilic  icaKy  might  have  reduced  his 
loss  is  properly  excluded.  O'Connor  v.  New 
York,  etc.,  Ivand  Imp.  Co.,  8  Misc.  (N.  Y.) 
243.  28  N.  Y.  Siippl.  544. 

57.  l'i(!rpont  Mfg.  Co.  v.  Goodman  Produce 
Co.,  (Tex.  Civ.  App.  1000)  00  S.  W.  347; 
Giilveston,  etc.,  R.  Co.  w.  Ryan,  (Tex.  Civ. 
Ai)p.  1803)  21  H.  W.  1013; '(Jalvcston,  etc., 
R.  Co.  BorHky,  2  Tex.  Civ.  App.  545,  21 
H.  W.  1011.  See  also  Kasterbrook  v.  Erie  R. 
Co.,  51  Barb.  (  N.  Y.)  04. 

Extraordinary  care. —  An  owner  of  grow- 
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ing  crops  destroyed  or  injured  Ijy  a  railway 
company's  failure  to  maintain  proper  cattle- 
guards  as  required  by  Iowa  Laws  (1862), 
c.  169,  §  3,  is  not  bound  to  the  exercise  of 
extraordinary  care  to  save  his  crops,  even 
though  that  might  have  been  successful.  And 
where  he  has  had  reason  to  expect  that  his 
request  to  have  proper  cattle-guards  con- 
structed would  be  complied  with  he  is  jus- 
tified in  having  planted  his  crops  in  a  field 
not  thereby  protected.  Smith  v.  Chicago, 
etc.,  R.  Co.,  38  Iowa  518. 

58.  Mather  i'.  Butler  County,  28  Iowa  253 ; 
Gibson  v.  Carlin,  13  Lea"  (Tenn.)  440. 
Where  the  defendant,  in  an  action  for  the 
contract  price  of  a  roof,  set  up  by  way  of 
counter-claim  the  damage  to  his  machinery 
caused  by  a  leakage  in  the  roof  before  it  was 
blown  of!',  owing  to  the  alleged  negligent  work 
of  plaintiff,  it  was  held  that  the  counter- 
claim should  not  be  allowed;  it  appearing 
that  the  roof  leaked  from  the  time  it  was 
put  on,  and  it  being  therefore  negligence  on 
the  part  of  defendant  to  put  in  the  machin- 
ery. Muth  V.  Frost,  68  Wis.  425,  32  N.  W. 
231.  See  also  Campbell  f.  Miltenberger,  26 
La.  Ann.  72. 

59.  Illinois. —  Sandwich  v.  Dolan,  34  111. 
App.  199. 

Indiana. — •  Louisville,  etc.,  R.  Co.  v.  Fal- 
vey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908; 
Citizens'  St.  R.  Co.  v.  Hobbs,  15  Ind.  App. 
610,  43  N.  E.  479,  44  N.  E.  377. 

Iowa. —  Allender  v.  Chicago,  etc.,  R.  Co., 
37  Iowa  264. 

Massachusetts. —  McGarrahan  v.  New  York, 
etc.,  Co.,  171  Mass.  211,  50  N.  E.  010. 

United  States. —  Texas,  etc.,  R.  Co.  v. 
White,  101  Fed.  928,  42  C.  C.  A.  86,  62 
L.  R.  A.  90;  Owens  v.  Baltimore,  etc.,  R. 
Co.,  35  Fed.  715,  1  L.  R.  A.  75. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  120. 

Neglect  not  pleaded. —  Evidence  of  the  neg- 
ligence of  one  injured  to  attend  to  his  in- 
juries, whereby  they  were  aggravated,  may  be 
introduced  by  defendant  in  mitigation  of 
damages,  although  sucli  neglect  was  not 
pleaded.  Waxahachie  v.  Connor,  (Tex.  Civ. 
App.   ISOd)   35  S.  W.  602. 

Personal  injuries  increased  by  failure  to 
follow  advice  of  physician. —  In  an  action  for 
jxTsonal  injuries,  wlicie  it  apjjcars  that 
lilaiidiir  cniploycd  a,  reputable  pliysieian  to 
care  for  the  injuries,  (icfeiidant  is  not  liable 
for  any  aggravation  of  the  injuries  caused 
by  )i('giig(!)i('('  of  plaintiff  in  failing  to  follow 
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Only  ordinary  care  is  required ;  ™  and  where  there  has  been  no  neglect  on  the 
part  of  the  injured  party,  and  his  injuries  were  more  serious,  or  resulted  more 
seriously  than  it  was  at  first  supposed  they  would,  there  can  be  a  full  recovery 
for  the  entire  result.^^ 

b.  Duty  to  Summon  Medical  Aid.  While  it  is  the  duty  of  an  injured  party  to 
summon  medical  aid  and  attention,  yet  the  fact  that  such  course  was  not  adopted 
will  not  defeat  a  recovery  where  there  are  no  circumstances  to  indicate  their 
absolute  necessity. 

e.  Unskilful  Treatment  by  Physician.  Where  a  party  has  used  reasonable 
care  in  selecting  a  pliysician  or  surgeon,  but  owing  to  unskilful  treatment  the 
injury  has  been  increased,  the  party  causing  the  original  injury  will  be  held  liable 
in  damages  for  the  latter.'^ 


the  directions  of  such  physician.  Strudgeon 
V.  Sand  Beach,  107  Mich.  496,  65  N.  W.  616. 

60.  Illinois. —  Mt.  Sterling  v.  Crummy,  73 
111.  App.  572;  Sandwich  v.  Dolan,  34  111. 
App.  199. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Fal- 
vey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908. 

Mis.souri. —  Fullerton  v.  Fordyce,  144  Mo. 
519,  44  S.  W.  1053. 

New  York. —  Lyons  v.  Erie  R.  Co.,  67  N.  Y. 
489. 

Ohio.—  Heintz  v.  Caldwell,  16  Ohio  Cir.  Ct. 
630. 

Texas. —  Trinity,  etc.,  R.  Co.  v.  O'Brien, 
18  Tex.  Civ.  App.  690,  46  S.  W.  389. 

See  15  Cent.  Dig.  tit.  "  Damases,"  §  120. 

61.  Toledo  V.  Radbone,  23  Ohio  Cir.  Ct. 
268 ;  Trinity,  etc.,  R.  Co.  v.  O'Brien,  18  Tex. 
Civ.  App.  690,  46  S.  W.  389;  Salladay  v. 
Dodgeville,  85  Wis.  318,  55  N.  W.  696,  20 
L.  R.  A.  541.  A  party  injured  cannot  be 
held  guilty  of  contributory  negligence  for  hav- 
ing returned  to  work  and  used  the  injured 
limb  before  complete  recovery,  in  the  ab- 
sence of  bad  faith,  and  from  mere  ignorance. 
Toledo  Electric  St.  R.  Co.  v.  Tucker,  13  Ohio 
Cir.  Ct.  411,  7  Ohio  Cir.  Dec.  169.  So  where 
one  whose  hand  was  injured  by  the  negligence 
of  defendant  employed  at  the  time  a  physi- 
cian or  surgeon  competent  to  treat  an  injury 
of  that  kind,  and  obeyed  his  instructions, 
and  was  not  negligent  on  his  part  in  treating 
the  wound,  which  progressed  from  causes  be- 
yond the  control  of  the  surgeon  until  the 
arm  had  to  be  amputated  he  is  entitled  to  re- 
cover for  the  loss  of  his  arm.  Radman  v. 
Haberstro,  49  Hun  (N.  Y.)  605,  1  N.  Y. 
Suppl.  561.  In  Postal  Tel.  Cable  Co.  v.  Hul- 
sey,  132  Ala.  444,  31  So.  527,  where  plaintiff 
in  an  action  for  damages  resulting  from  a 
broken  leg  became  aflSicted  with  nausea  be- 
fore he  was  able  to  sit  up,  and  upon  turning 
partially  over  in  bed  to  avoid  vomiting  on  the 
bed,  rebroke  the  leg,  it  was  held  that  the  ac- 
cident causing  the  original  fracture  was  the 
proximate  cause  of  the  rebreakage. 

62.  The  fact  that  plaintiff  delayed  for 
some  time  in  calling  a  physician  and  treated 
her  injury  herself  is  not  conclusive  of  negli- 
gence on  her  part,  although  the  injury  was 
one  which  required  prompt  surgical  treat- 
ment, where  there  was  nothing  to  indicate 
that  fact  to  a  person  of  average  experience. 
Galesburg  v.  Rahn,  45  111.  App.  351. 


Illustrations. — An  injured  person,  who  from 

the  circumstances  might  reasonably  believe 
that  his  injury  is  of  such  a  character  that 
rest  alone  will  afford  a  speedy  recovery,  is 
not  required  to  incur  the  expense  of  nursing 
and  medical  attendance,  as  a  condition  to  his 
right  to  recover  adequate  damages,  if  any, 
against  the  wrong-doer.  Kennedy  v.  Busse, 
60  111.  App.  440.  So  where  a  pregnant  wo- 
man fell  by  reason  of  a  hole  in  the  floor  in  de- 
fendant's station,  it  was  not  negligence  on  her 
part  to  fail  to  send  for  a  physician  at  the 
time,  the  injury  not  creating  an  apprehension 
of  immediate  danger  to  her  life  or  health. 
Texas,  etc.,  R.  Co.  v.  Neal,  (Tex.  Civ.  App. 
1895)  33  S.  W.  693. 

Liberty  of  choice. —  One  who  has  been  hurt 
by  the  negligence  of  another  is  not  bound  in 
law  to  undergo  a  serious  and  critical  surgi- 
cal operation  which  would  necessarily  be  at- 
tended with  some  risk  of  failure  and  of 
death,  but  must  be  permitted  to  exercise  the 
liberty  of  choice  in  the  matter,  and  his  re- 
fusal to  submit  to  the  operation,  although 
under  the  evidence  it  would  probably  lessen 
the  effects  of  the  injurv,  cannot  be  consid- 
ered in  mitigation  of  damages  recoverable 
therefor.  Mattis  v.  Pniladelphia  Traction 
Co.,  6  Pa.  Dist.  94,  19  Pa.  Co.  Ct.  106. 

63.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Hill,  93  Ala.  514,  9  So.  722,  30  Am.  St.  Rep. 
65. 

Illinois. —  Pullman  Palace  Car  Co.  r. 
Bluhm,  109  111.  20,  50  Am.  Rep.  601;  Sand- 
wich V.  Dolan,  34  111.  App.  199.  Compare 
Moss  V.  Pardridge,  9  111.  App.  490,  which 
was  a  most  extreme  case  and  where  the  treat- 
ment did  not  appeal  to  ordinary  reason. 

Iowa.- — ■  Rice  v.  Des  Moines,  40  Iowa  638. 

Massachusetts. — McGarrahan  v.  New  York, 
etc.,  Co.,  171  Mass.  211,  50  N.  E.  610. 

MicMgan. —  Reed  v.  Detroit,  108  Mich.  224, 
65  N.  W.  967. 

New  Hampshire.—  Tuttle  r.  Farmington, 
58  N.  H.  13. 

New  York. —  Lyons  v.  Erie  R.  Co.,  57  N".  Y. 
489;  Sauter  v.  New  York  Cent.,  etc.,  R.  Co., 
6  Hun  446. 

Ohio. —  Loeser  r.  Humphrey,  41  Ohio  St. 
378,  52  Am.  Rep.  86. 

Tennessee. —  Arkansas  River  Packet  Co.  v. 
Hobbs,  105  Tenn.  29,  58  S.  W.  278. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Hollis,  2 
Tex.  App.  Civ.  Cas.  §  218. 
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5.  Expenses  Incurred  in  Reducing  Damages.  As  a  general  rule  a  party  is 
entitled  to  all  legitimate  expenses  tliat  he  may  show  to  have  been  incurred  by  him 
in  an  honest  endeavor  to  reduce  the  damages  flowing  from  or  following  the 
wrongful  act.*"^  This  rule  applies  equally  to  actions  ex  delicto  and  actions  ex  co'fv- 
traotu^^  Thus  a  party  may  recover  expenses  legitimately  incurred  in  attempting 
to  prevent  loss  and  injury  to  property,''''  or  expenses  incurred  in  following  up 
property  whicli  has  been  -wrongfully  taken."''  So  in  actions  for  personal  injuries 
or  injuries  to  live  stock  a  party  is  entitled  to  recover  time  or  expenses  incurred  in 
effecting  a  cure.''^ 


'Wisconsin. —  Selleck  v.  Janes ville,  100  Wis. 
157,  75  N.  VV.  975,  09  Am.  St.  Rep.  906,  41 
L.  R.  A.  563. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  123. 

Compare  Tliorne  v.  California  Stage  Co., 
6  Cal.  232,  where  it  was  held  that  evidence 
was  competent  that  plaintiff's  injuries  were 
partially  the  result  of  improper  treatment 
on  the  part  of  his  attending  physician,  but 
that  there  could  be  no  evidence  as  to  the  pro- 
fessional reputation  of  the  physician. 

Defendant's  surgeon. — ^AVhere  a  brakeman'a 
foot  was  crushed  by  defendant's  negligence, 
and  the  brakeman  allowed  its  amputation  on 
the  advice  of  defendant's  surgeon,  the  am- 
putation was  the  result  of  defendant's  negli- 
gence, and  whetlier  or  not  the  physician  made 
a  mistake  is  immaterial.  St.  Louis,  etc.,  R. 
Co.  r.  Doyle,  (Tex.  Civ.  App.  1894)  25  S.  W. 
461. 

64.  Georgia. —  Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  S.  E.  261,  4  Am.  St. 
Rep.  92. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  V.  Capps, 
72  III.  188;  St.  Louis,  etc.,  R.  Co.  v.  Lurton, 
72  111.  118;  Indianapolis,  etc.,  R.  Co.  o. 
Birney,  71  111.  391;  Ottawa  Gas  Light,  etc., 
Co.  V.  Graham,  28  111.  73,  81  Am.  Dec.  263; 
Ohio,  etc.,  R.  Co.  ;;.  Dunbar,  20  111.  623,  71 
Am.  Dec.  291. 

Indiana. —  Sullivan  County  v.  Arnett,  116 
Ind.  438,  19  N.  E.  299. 

Iowa. —  Smith  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  518. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Ritz, 
33  Kan.  404,  6  Pac.  533 ;  Kansas  Pac.  R.  Co. 
V.  Mihlman,  17  Kan.  224. 

Madne. —  Merrill  v.  How,  24  Me.  126 ;  Wat- 
son V.  Lisbon  Bridge,  14  Me.  201,  31  Am. 
Dec.  49. 

ilassacJiusetts. —  Emery  v.  Lowell,  109 
Mass.  107;  Shaw  v.  Cummiskey,  7  Pick.  76. 

Michigan. —  Ellis  v.  Hilton,  78  Mich.  L50, 
43  N.  W.  1048,  18  Am.  St.  Rep.  438,  6 
L.  R.  A.  454. 

A'fiw  York. —  Jones  v.  Morgan,  90  N.  Y.  4, 
43  Am.  Rep.  131;  Jutte  r.  Hughes,  67  N.  Y. 
207 ;  Conistock  v.  New  York  Cent.,  etc.,  Co., 
48  Hun  225;  Wortli  v.  Edmonds,  52  Barb.  40; 
Hiittoii  V.  Murphy,  9  Misc.  151,  29  N.  Y. 
Siippl.  70. 

Tcnw.nsec. —  Nashville  r.  Sutherland,  94 
Tcnn.  356,  29  S.  W.  228. 

7V;.w/,.v.— Gulf,  etc.,  11.  Co.  v.  Keith,  74 
'IV.\.  287,  II  S.  W.  1117;  Trinity,  etc.,  R. 
Co.  V.  Scliofleld,  72  Tex.  490,  10  S.  W.  575; 
liiteriiiitioniil,  cic,  R.  Co.  v.  Cocke,  04  Tex. 
151;  l!iifr:il()  I'.nyou  Ship  Cnnnl  Co.  r.  Milhv, 
03  T(;.\.  '192,  51  Aim.  Hep.  (H'.H. 
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Vermont.— Lloyd  v.  Lloyd,  00  Vt.  288,  13 
Atl.  638;  Chase  v.  Snow,  52  Vt.  525. 

Wisconsin. —  Zitske  v.  Goldberg,  38  Wis. 
216. 

United  ,States.~The  Henry  Buck,  39  Fed. 
211. 

England. —  Hales  v.  London,  etc.,  R.  Co.,  4 
B.  &  S.  66,  32  L.  J.  Q.  B.  292,  8  L.  T.  Rep. 
N.  S.  421,  11  Wkly.  Rep.  850,  116  E.  C.  L. 
CO;  Borries  v.  Hutchinson,  18  C.  B.  X.  S. 
445,  11  Jur.  N.  S.  267,  34  L.  J.  C.  P.  169,  11 
L.  T.  Rep.  N.  S.  771,  13  Wklj.  Rep.  386,  114 
E.  C.  L.  445. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  91; 
and  supra,  VII,  I,  1. 

65.  See  supra,  VII,  I,  1. 

66.  Indiana. —  Pittsburg,  etc.,  R.  Co.  v. 
Hixon,  110  Ind.  225,  11  N.  E.  285. 

Iowa. —  Smith  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  518. 

Massachusetts. —  Shaw  v.  Cummiskey,  7 
Pick.  70. 

J^ew  York. —  Jones  v.  Morgan,  90  N.  Y.  4, 
43  Am.  Rep.  131;  Comstock  v.  New  Y'ork, 
etc.,  R.  Co.,  48  Hun  225. 

Tennessee.  —  Nashville  f.  Sutherland,  94 
Tenn.  350,  29  S.  W.  228. 

Texas. —  Buffalo  Bayou  Ship  Canal  Co.  v. 
Milby,  63  Tex.  492,  51  Am.  Rep.  668. 

United  States. —  The  Henry  Buck,  39  Fed. 
211. 

See  also  supra,  VII,  I,  3. 

67.  Savannah,  etc.,  R.  Co.  V.  Pritchard,  77 
Ga.  412,  1  S.  E.  261,  4  Am.  St.  Rep.  92; 
Brown  v.  South  Western  R.  Co.,  36  Ga.  377; 
Ohio,  etc.,  R.  Co.  v.  Dunbar,  20  111.  623,  71 
Am.  Dec.  291;  Merrill  v.  How,  24  Me.  126; 
Bennett  Lockwood,  20  Wend.  (N.  Y.)  223, 
32  Am.  Dec.  532.  Compare  Kelly  v.  McKib- 
ben,  54  Cal.  192. 

68.  Georgia. —  Atlanta  Cotton-Seed  Oil 
Mills  V.  Coffey,  SO  Ga.  145,  4  S.  E.  759,  12 
Am.  St.  Rep.  244. 

Illinois.— Sheridan  r.  Hibbard,  119  111. 
307,  9  N.  E.  894;  Chicago  r.  Langlass,  60 
111.  361. 

Indiana. —  Sullivan  County  v.  Arnett,  110 
Ind.  438,  19  N.  E.  299;  Indianapolis  r.  Gas- 
ton, 58  Ind.  224. 

loLca. —  Muldowncy  r.  Illinois  Cent.  R.  Co., 
36  Iowa  462. 

yk'(/»7,so.s. —  Missouri,  etc.,  R.  Co.  v.  Weaver, 
IC  Kan.  450. 

Mainr. —  Watson  V.  Lisbon  Bridge,  14  Me. 
201,  31  Am.  Dec.  49. 

Maryland.— McMalum  v.  Nordicru  Ci'nt. 
R.  Co..  39  Md.  438. 

Mirliiqnn.—  V.Uin  r.  Hilton,  78  Mich.  150, 
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L.  Costs  and  Expenses  of  Litigation  —  l.  In  General.  As  a  general  rule 
the  expenses  of  litigation  incurred  in  the  prosecution  of  the  suit  are  not  ordina- 
rily recoverable  as  damages.'''*  In  cases  of  civil  injury  or  breach  of  contract,  in 
vvhich  there  is  no  fraud,  wilful  negligence,  or  malice,  the  courts  have  considered 
that  an  award  of  the  costs  in  the  action  is  sufficient  to  cover  the  expenses  of  liti- 
gation and  make  no  allowance  for  time,  indirect  loss,  and  annoyance.™ 

2.  Fraud  or  Wilful  Wrong.  In  case  of  fraud,  wilful  wrong,  or  gross  negli- 
gence, the  courts  have  sometimes  allowed  the  expenses  of  the  suit  to  be  taken 
into  consideration  in  estimating  the  damages.'^^ 


43  N.  W.  1048,  18  Am.  St.  Rep.  438,  6  L.  R.  A. 
454. 

Missouri. —  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  9G  Mo.  207,  9  S.  W.  589. 

New  York. —  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  182. 

Pennsylvania. —  Lake  Shore,  etc.,  R.  Co.  f. 
Frantz,  127  Pa.  St.  297,  18  Atl.  22,  4  L.  R.  A. 
389 ;  Pennsylvania,  etc..  Canal  Co.  v.  Graham, 
63  Pa.  St.  290,  3  Am.  Rep.  549. 

Texas.— GuU,  etc.,  R.  Co.  v.  Keith,  74 
Tex.  287,  11  S.  W.  1117. 

Wisconsin. —  Goodno  v.  Oshkosh,  28  Wis. 
300. 

United  States. —  Beardsley  v.  Swann,  4 
Fed.  Cas.  No.  1,187,  4  McLean  333. 

And  see  supra,  VII,  I,  5. 

69.  Alabama. —  Birmingham  First  Nat. 
Bank  v.  Newport  First  Nat.  Bank,  116  Ala. 
520,  22  So.  976. 

Arkansas. —  Jacobson  r.  P'oindexter,  42 
Ark.  97;  Goodbar  v.  Lindsley,  51  Ark.  380, 

11  S.  W.  577,  14  Am.  St.  Rep.  54. 
Connecticut. — Maisenbacher  v.  Society  Con- 
cordia, 71  Conn.  369,  42  Atl.  67,  71  Am.  St. 
Rep.  213;  Dibble  v.  Morris,  26  Conn.  416. 

Iowa. — Boardman  v.  Marshalltown  Grocery 
Co.,  105  Iowa  445,  75  N.  W.  343;  Bull  v. 
Keenan,  100  Iowa  144,  69  N.  W.  433;  Voise 
V.  Phillips,  37  Iowa  428. 

Massachusetts. —  Barnard  v.  Poor,  21  Pick. 
378. 

Michigan. —  Warren  v.  Cole,  15  Mich.  265 
[following  Hatch  v.  Hart,  2  Mich.  289]. 

'New  York. —  Halstead  v.  Nelson,  24  Hun 
395  [folloicing  Hicks  v.  Foster,  13  Barb. 
663]  ;  Lincoln  v.  Saratoga,  etc.,  R.  Co.,  23 
Wend.  425. 

07uo.— Roberts  v.  Mason,  10  Ohio  St.  277; 
Stephens  v.  Handly,  Wright  121. 

Pennsylvania. —  Stopp  v.  Smith,  71  Pa.  St. 
285;  Good  r.  Mylin,  8  Pa.  St.  51,  49  Am. 
Dee.  493. 

Vermont. —  Park  V.  McDaniels,  37  Vt.  594. 
United    States. —  Day    v.  Woodworth,  13 
How.  363.  14  L.  ed.  181;  Holbrook  v.  Small, 

12  Fed.  Cas.  No.  6.596,  3  Ban.  &  A.  625; 
Simpson  r.  Leiper,  22  Fed.  Cas.  No.  12.884. 

England — Hollowav  v.  Turner,  6  Q.  B. 
928.  9  Jur.  100.  14  L.  J.  Q.  B.  143,  51  E.  C.  L. 
928:  Abtliorp  r.  Bedford,  etc.,  R.  Co.,  8 
L.  T.  Rep.  N.  S.  200. 

Canada. —  Deveber  r.  Roop.  16  N.  Brunsw. 
295:  Davis  v.  Cushina;.  10  N.  Brunsw.  383. 

See  15  Cent.  Dig.  ^tit.  "  Damages,"  §  146 
et  seq. 


Appeal. —  The  grantor  in  a  deed  of  trust 
executed  to  secure  a  debt  is  not  responsible 
for  the  damages  or  costs  which  the  grantee 
was  compelled  to  pay  on  account  of  the 
prosecution  of  an  appeal  from  a  judgment 
in  favor  of  creditors  of  the  grantor's  hus- 
band subjecting  the  property  conveyed,  where 
she  did  not  request  tiiat  the  appeal  be  prose- 
cuted. Merchants',  etc..  Bank  r.  Cleland, 
(Ky.  1902)   67  S.  W.  386. 

Expenses  unnecessary. —  Where  the  ex- 
penses should  not  have  been  incurred,  such 
expenses  have  been  denied  by  the  courts. 
Holmes  v.  Balcom,  84  Me.  226,  24  Atl.  821. 

Loss  of  time. —  The  damages  recoverable  in 
an  action  cannot  include  an  allowance  to 
plaintiff  for  loss  of  time  in  bringing  it. 
Blaekwell  r.  Acton,  38  Ind.  425.  So  in 
an  action  against  a  corporation  for  refusal 
to  allow  plaintiff  to  inspect  its  stock-book, 
the  value  of  plaintiff's  time  in  attempting 
to  secure  the  right  to  inspect  the  stock-book 
of  defendant  corporation,  and  sums  paid  to 
his  attorney  therefor,  are  not  recoverable  as 
actual  damages.  Boardman  v.  Marshalltown 
Grocery  Co.,  105  Iowa  445,  75  N.  W.  343. 

Malicious  prosecution. —  In  an  action  for 
malicious  prosecution  the  jury  are  not  at 
liberty  in  assessing  damages  to  estimate  the 
traveling  expenses  and  loss  of  time  of  de- 
fendant in  preparing  his  defense  and  in  at- 
tending court.  In  the  eye  of  the  law  the 
expense's  of  a  suit  which  a  party  incurs  are 
as  a  general  rule  considered  as  covered  by 
the  taxed  costs.  Osborn  v.  Moore,  12  La. 
Ann.  714. 

70.  Arkansas. —  Jacobson  v.  Poindexter,  42 
Ark.  97. 

Louisiana. —  Young  v.  Courtney,  13  La. 
Ann.  193;  Osborn  v.  Moore,  12  La.  x\nn.  714. 

Massachusetts. — Henrv  v.  Davis,  123  Mass. 
345 ;  Adams  v.  Cordis,  8  Pick.  260. 

Neio  York. —  Marvin  v.  Prentice,  94  N.  Y. 
295. 

Texas. —  Smith  v.  Sherwood.  2  Tex.  460. 

Vermont. — •  Park  v.  McDaniels,  37  Vt.  594. 

United  States. —  Day  v.  Woodworth,  13 
Hov,-.  363,  14  L.  ed.  181.  See  also  Whitte- 
raore  v.  Cutter,  29  Fe'd.  Cas.  No.  17,000,  1 
Gall.  429. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  146 
et  seq. 

71.  St.  Peter's  Church  v.  Beach,  26  Conn. 
355,  where  it  is  held  that  a  jurj'  is  allowed 
to  take  expenses  of  litigation  into  considera- 
tion in  cases  of  wanton  and  malicious  in- 
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3.  Attorney's  Fees  —  a.  In  General.    Upon  the  same  principle  as  lieretofore 

stated  the  courts  will  not  as  a  general  rule  allow  attorney's  fees  to  be  recovered 
as  part  of  the  damages  in  an  action/^  unless  the  wrong  or  injury  complained  of 


jury,  only  because  the  law  furnishes  no  defi- 
nite rule  of  damages  in  such  a  case,  in  con- 
sequence of  which  the  jury  is  at  liberty,  in 
the  exercise  of  its  discretion,  to  consider  such 
a  known  and  actual  incident  of  the  injury, 
although  not  its  natural  consequence. 

Actions  for  fraud. —  Where  a  party  is  ob- 
liged to  bring  suit  to  relieve  himself  from 
the  consequences  of  another's  fraud,  he  may 
recover  his  attorney's  fees  as  special  dam- 
ages (Flack  f.  Neill,  22  Tex.  253;  Bracken 
V.  Neill,  15  Tex.  1097)  ;  but  where  a  defend- 
ant in  an  action  on  contract  pleads  fraud 
as  a  defense  thereto  he  is  not  entitled  to 
recover  attorney's  fees  as  special  damages 
(Flack  V.  Neill,  22  Tex.  25.3). 

Damages  for  an  injury  from  a  defect  in  a 
highway  should  be  compensatory  merely  un- 
less the  jury  should  find  gross  negligence 
on  the  part  of  the  town,  in  which  case  they 
may  increase  the  amount  by  considering  the 
expenses  of  the  plaintiff's  suit,  not  includ- 
ing tlie  taxable  costs.  Wilson  v.  Granby,  47 
Conn.  59,  36  Am.  Rep.  51;  Beecher  v.  Derby 
Bridge,  etc.,  Co.,  24  Conn.  491. 

Fraudulent  dispossession. — The  trouble  and 
expense  to  which  plaintiff  is  subjected  in 
establishing  his  title  to  property,  of  which 
defendant  has  attempted  fraudulently  to  dis- 
possess him,  form  a  good  ground  for  esti- 
mating the  damages.  Copley  r.  Berry,  12 
Rob.   (La.)  79. 

In  an  action  for  the  value  of  property  ir- 
regularly sold  on  execution,  plaintiff  is  en- 
titled to  recover  not  only  the  amount  for 
which  the  property  sold,  but  also  the  costs 
of  summoning  witnesses  to  prove  its  value. 
Zent  r.  Smith,  83  Ind.  442.  See  also  White 
V.  Givens,  29  La.  Ann.  571. 

In  an  action  on  the  case  for  obstructing  a 
highway,  whereby  plaintiff  was  injured,  the 
jury  in  estimating  damages  can  take  into 
consideration  the  necessary  trouble  and  ex- 
penses of  plaintiff  in  the  prosecution  of  the 
action.  Linsley  r.  Bushnell,  15  Conn.  225, 
38  Am.  Dee.  79. 

In  a  suit  for  damages  on  account  of  a  tres- 
pass, the  trouble  and  expense  the  plaintiff 
has  been  illegally  put  to  are  to  be  considered 
in  estimating  the  damages.  Attorney's  fees 
are  a  part  of  sucli  expense.  Cooper  v.  Cap- 
pel,  29  La.  Ann.  213. 

Referee's  fees. —  Where  a  reference  is  or- 
dered, under  N.  Y.  Code,  §  222,  to  ascertain 
(latiiagcH  iij)on  an  undertaking  given  on  the 
granting  of  an  injunction,  the  referee's  fees 
are  a  part  of  the  diimages,  and  are  recov- 
erable as  Huch.  J.,avvton  v.  Green,  04  N.  Y. 
32(1.  So  under  a  contract  to  submit  a  ques- 
tion to  tlie  decision  of  a  referee  pendente  lilc, 
and  then,  if  tlin  decision  is  adveise  to  plain- 
tiir,  the  suit  in  to  be  dismissed,  the  damages 
for  plain*  iffV;  hreaeli  of  the  conli  nct  will 
properly  include  expenses  incurred  in  resist- 
ing ftiriliei'  pioHccntion  of  the  case,  a  reason- 
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able  counsel  fee,  and  the  necessary  attendant 
expenses.  Scott  v.  Reedy,  5  Ohio  Dee.  ( Re- 
print) 388,  5  Am.  L.  Rec.  307,  1  Cine.  L.  Bui. 
331. 

Recovery  by  statute.— Plaintiff  purchased 

a  horse  from  defendant,  who  warranted  it 
to  be  sound.  Afterward  the  horse  was  re- 
turned, plaintiff  taking  another  in  exchange, 
and  this  was  also  returned  as  worthless. 
Defendant  kept  both  hont-es  and  refused 
to  return  the  purchase-money.  It  was  held 
that  plaintiff  was  entitled  to  recover  his 
counsel  fees  under  Ga.  Code,  §  2942,  provid- 
ing that  they  may  be  recovered  where  de- 
fendant has  acted  in  bad  faith.  Chambers 
V.  Harper.  83  Ga.  382,  9  S.  E.  717. 

72.  California.— Falk  v.  Waterman,  49  Cal. 
224;  Howell  v.  Scoggins,  48  Cal.  355. 

Colorado. —  Spencer  v.  Murphy,  0  Colo. 
App.  453,  41  Pac.  841. 

District  of  Columbia. —  Donovan  v.  John- 
son, 13  App.  Cas.  356. 

Georgia. —  Clark  v.  Wolfe,  115  Ga.  320,  41 
S.  E.  581. 

Illinois. —  Knefel  v.  Ahern,  57  111.  App. 
568. 

loioa. — ^Dorris  v.  Miller,  105  Iowa  564,  75 
N.  W.  482;  Bull  V.  Keenan,  100  Iowa  144, 
69  N.  W.  433. 

Kansas. —  Winsted  r.  Hulme,  32  Kan.  508, 
4  Pac.  994. 

Louisiana. —  Eatman  v.  New  Orleans  Pac. 
R.  Co.,  35  La.  Ann.  1018;  Day  r.  New  Or- 
leans Pac.  R.  Co.,  35  La.  Ann.  694;  Camp- 
bell r.  Short,  35  La.  Ann.  465 ;  Massie  r. 
Baily,  33  La.  Ann.  485 ;  Hale  r.  New  Orleans, 
18  La.  Ann.  321;  Burham  r.  Hart,  15  La. 
Ann.  517;  Flynn  v.  Rhodes,  12  La.  Ann.  239; 
Knott  r.  Gough,  10  La.  Ann.  562. 

Massachusetts. — Henry  r.  Davis,  123  ilass. 
345;  Barnard  v.  Poor,  21  Pick.  378. 

Minnesota. —  Kelly  v.  Rogers,  21  Minn. 
146. 

New  York. —  Lincoln  r.  Saratoga,  etc.,  R. 
Co.,  23  Wend.  425. 

OAio.— Gates  r.  Toledo,  57  Ohio  St.  105, 
48  N.  E.  500. 

Pennsylvania. — Haverstick  r.  Erie  Gas  Co., 
29  Pa.  St.  254;  Murphy  r.  Jarvis,  1  Phila. 
84. 

South  Carolina. —  Welch  r.  Northeastern 
R.  Co.,  12  Rich.  290. 

Texas. —  Webb  v.  Harris,  1  Tex.  App.  Civ. 
Cas.  §  1035;  Brooks  r.  Price,  2  Tex.  Unrcp. 
Cas.  118. 

Vermont. —  Hoadley  r.  Watson,  45  Vt.  289, 

12  Am.  Rep.  197;  Earl  v.  Tapper,  45  Vt. 
275. 

Vlrqinia. —  Burruss  r.  Ilines,  94  A'a.  413, 
20  S.  'v..  875. 

M'i.'iconslit. —  l<\\irbanks  r.  Witter,  IS  Wis. 
2S7,  7(i  Am.  Dec.  705. 

riiilr,/  hllalcs. —  Oelrielis  /■.  ^\■illi!lmR,  15 
Willi.  L'll,  21  L.  (Ml.  4;!;   Day  r.  Wood  worth. 
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is  connected  with  some  circumstance  of  aggravation  or  malice,''^  but  even  in  such 
cases  the  courts  are  very  loathe  to  depart  from  the  well  established  rule,  and  when 
only  compensatory  damages  are  sought  counsel  fees  will  usually  be  denied  as  an 
element  of  damages^* 

b.  Actions  of  Contract.  It  seems  that  expenses  of  litigation  and  attorney's 
fees  will  never  be  allowed  in  case  of  the  breach  of  a  simple  contract 

e.  Actions  of  Tort.  The  courts  have  been  far  from  uniform  in  their  decisions 
in  allowing  expenses  and  attorney's  fees  in  cases  of  tort.'^''  Thus  in  actions  of 
trover,'' '  trespass,''^  and  deceit  ''^  the  right  of  recovery  has  been  denied  ;  while  in 
the  same  or  other  cases  involving  no  more  injury  or  loss  the  right  of  recovery  has 
been  affirmed.^"  The  ruling  principle  which  usually  guides  the  courts  in  this 
regard  is  the  distinction  drawn  as  to  the  malice  or  negligence  of  the  act  com- 


VViseman.  3  Dall.  306,  1  L.  ed.  613;  Simp- 
son V.  Leiper,  22  Fed.  Cas.  No.  12,884. 

Canada. —  Cox  v.  Turner^  2  Montreal  Q.  B. 
278;  Davis  v.  Gushing,  10  N.  Brunsw.  383. 

In  an  action  by  an  administrator  to  re- 
cover personal  property  of  his  decedent  he 
cannot  recover  as  damages  fees  paid  by  him 
to  counsel  for  services  rendered  in  the  liti- 
gation against  defendant.  Bishop  v.  Hen- 
drick,  82  Hun  (N.  Y.)  323,  31  N.  Y.  Suppl. 
502. 

73.  If  a  lessor  breaks  a  covenant  for  quiet 
enjoyment  by  suing  lessee  to  recover  posses- 
sion, lessee's  costs  and  counsel  fees  are  prop- 
erly allowed  as  damages  in  an  action  for  a 
breach.  Levitzky  v.  Canning,  33  Cal.  299. 
Where  a  landlord's  refusal  to  deliver  either 
the  check  or  the  baggage  is  capricious,  or 
puts  the  guest  to  unnecessary  expense,  the 
latter  may  recover  attorney's  fees  as  part  of 
his  damages.  Carhart  v.  Wainman,  114  Ga. 
632.  40  S.  E.  781,  88  Am.  St.  Rep.  45.  In 
Flanders  r.  Tweed,  15  Wall.  (U.  S.)  450,  21 
L.  ed.  203,  plaintiff's  fees  to  counsel  on  a 
suit  for  damages  against  a  treasury  agent 
for  illegally  seizing  and  retaining  his  prop- 
erty were  disallowed,  although  the  seizure 
was  adjudged  to  have  been  illegal  and  dam- 
ages were  given  accordingly. 

Fraudulent  compromise. —  One  who  has 
compromised  a  judgment  obtained  against 
him  through  the  fraud  of  another  is  entitled 
to  recover  from  such  person  as  damages  the 
counsel  fees  paid  in  effecting  the  compromise. 
Hynes  i\  Patterson,  95  N.  Y.  1. 

Spoliation  of  will. —  In  an  action  by  the 
devisees  and  legatees  under  a  will  against 
one  for  the  spoliation  of  such  will,  after  the 
death  of  the  testator,  the  plaintiffs  are  en- 
titled to  recover  the  attorney's  fees  reason- 
ably expended  in  having  said  will  admitted 
to  probate.  Taylor  v.  Bennett,  1  Ohio  Cir. 
Ct."  95. 

Under  Cal.  Civ.  Code,  §  3336,  providing  that 

the  damages  recoverable  for  wrongful  con- 
version shall  include  "  a  fair  compensation 
for  the  time  and  money  properly  expended  in 
pursuit  of  the  property,"  reasonable  attor- 
ney's fees  properly  expended  by  one  in  recov- 
ering a  large  part  of  a  sum  of  money,  ob- 
tained from  him  through  the  fraud  of 
another's  agent,  for  which  the  principal  is 
liable,  are  recoverable  as  an  element  of  com- 
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pensatory  damages  in  an  action  against  the 
principal.  Palo  Alto  Bank  v.  Pacific  Postal 
Tel.  Cable  Co.,  103  Fed.  841. 

74.  Salado  College  v.  Davis,  47  Tex.  131. 
See  also  Barnard  'V.  Poor,  21  Pick.  (Mass.) 
378. 

75.  Massie  v.  Baily,  33  La.  Ann.  485 ;  Hav- 
erstick  v.  Erie  Gas  Co.,  29  Pa.  St.  254. 

76.  See  cases  cited  infra,  note  77  seq. 

77.  Trover. —  In  trover  the  jury  are  not  at 

liberty  to  give  additional  damages  in  consid- 
eration of  plaintiff's  trouble  and  expenses  in- 
curred in  the  prosecution  of  his  suit.  Hurd 
V.  Hubbell,  26  Conn.  389.  So  where  defend- 
ant paid  a  note  which  plaintiff  had  given 
for  his  accommodation,  and  then  attempted 
to  hold  it  against  plaintiff  as  a  valid  obli- 
gation, it  was  lield  that  the  plaintiff  could 
recover  the  note  in  trover,  together  with 
the  actual  dam.ages  sustained  by  him ;  but 
he  was  not  entitled  to  recover  the  expenses 
of  the  suit  beyond  taxable  costs.  Park  v. 
McDaniels.  37  Vt.  594. 

78.  Trespass. —  In  an  action  of  trespass, 
where  it  does  not  appear  that  the  injury  was 
wanton  or  malicious,  the  expenses  of  the 
plaintiff  in  the  prosecution  of  his  suit  can- 
not be  included  in  the  damages.  Dibble  v. 
Morris,  20  Conn.  416;  St.  Peter's  Church  v. 
Beach,  26  Conn.  355.  See  also  Fairbanks 
V.  Witter,  18  Wis.  287,  76  Am.  Dec.  765. 
Compare  Cooper  v.  Cappel,  29  La.  Ann.  213. 
In  estimating  damages  in  an  action  for  tres- 
pass committed  by  breaking  into  plaintiff's 
rooms  and  destroying  property,  plaintiff's  at- 
torney's fees  and  other  expenses  of  litigation 
cannot  be  included.  Falk  v.  Waterman,  49 
Cal.  224. 

79.  Deceit. —  In  an  action  for  deceit,  where 
there  was  no  evidence  that  defendant  had 
been  stubbornly  litigious,  or  had  caused 
plaintiff  unnecessary  trouble  or  expense,  it 
was  error  to  charge  that  plaintiff  might  be 
allowed  damages  for  unnecessary  trouble  and 
expense  put  on  him  by  defendant's  stubborn 
litigation.  Smith  v.  Dudley,  69  Ga.  78.  See 
also  Warren  v.  Cole.  15  Mich.  265. 

80.  Attorney's  fees  and  expenses  incurred 
in  good  faith  by  a  bank  in  saving  itself 
from  loss  occasioned  by  the  fraud  of  a  party 
who  obtained  from  it  a  draft,  and  then 
caused  the  same  to  be  cashed,  are  compen- 
satory and  not  exemplary,  and  may  be  re- 
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plained  oE,  aud  upon  that  ground  alone  can  be  predicated  the  lack  of  harmony 
that  seems  to  exist  between  the  various  deciBiouH.'^' 

4.  Expenses  of  Prior  Litigation  —  a.  In  General.  As  far  as  the  recovery  of 
the  expenses  of  prior  actions  are  concei'ned,  as  a  general  rule  there  can  be  no 
recovery,  unless  there  is  shown  some  mitigating  circurnstances  which  warrant  the 
institution  of  the  suit,  or  the  defense  thereof.'*^  The  allowance  of  expenses  in 
sucli  cases  depends  entirely  upon  the  circumstances  of  the  case  as  presented  to  the 
court.  Whero  the  prevailing  party  has  acted  hona  fide  in  his  action  or  defense 
his  expenses  formerly  incurred  will  be  allowed.**'^    lu  order  to  be  entitled  to 


covere'd  in  an  action  against  the  wrong-doer. 
Hutchinson  First  Nat.  Banii  v.  Williams,  62 
Kan.  431,  6.3  Pac.  744. 

It  seems  that  in  cases  of  trespass,  where 
compensatory  damages  are  allowable,  the  at- 
torney's fees  and  other  necessary  expenses 
of  the  plaintiff  may  be  included  in  the  esti- 
mate of  damages.  Cleveland,  etc.,  R.  Co.  v. 
Bartram,  11  Ohio  St.  4.57. 

Where  property  is  wrongfully  seized  on 
execution,  the  owner  is  entitled  to  a  reason- 
able amount  for  attornej^'s  fee.s  expended  in 
an  action  to  protect  his  rights.  Gilkei'son- 
Sloss  Commission  Co.  v.  Yale,  47  La.  Ann. 
690,  17  So.  244;  White  v.  Givens,  29  La.  Ann. 
571. 

81.  Connecticut. —  See  Wilson  v.  Granby, 
47  Conn.  59,  36  Am.  Eep.  51;  Dibble  v.  Mor- 
ris, 26  Conn.  416;  St.  Peter's  Church  v. 
Beach,  26  Conn.  355. 

Geors'ia.— Clarke  v.  Wolfe,  115  Ga.  320, 
41  S.  E.  581;  Carhart  r.  Wainman,  114  Ga. 
632,  40  S.  E.  781,  88  Am.  St.  Eep.  45;  Cham- 
bers V.  Harix;r,  83  Ga.  382,  9  S.  E.  717; 
Smith  V.  Dudley,  69  Ga.  78. 

Iowa. —  Dorris  v.  Miller,  105  Iowa  564,  75 
N.  W.  482. 

Kansas. —  Hutchinson  First  Nat.  Bank  v. 
Williams,  62  Kan.  431,  63  Pac.  744;  Win- 
stead  r.  Hulme,  32  Kan.  568,  4  Pac.  994. 

Louisiana. —  Eatman  v.  New  Orleans  Pac. 
R.  Co..  35  La.  Ann.  1018. 

Texas. —  Brooks  v.  Price,  2  Tex.  Unrep. 
Cas.  118. 

False  ImprisonmenL: — In  Carman  v.  Dunn, 

23  N.  Brunsw.  335,  which  was  an  action  for 
false  imprisonment,  it  was  held  that  the 
party  was  entitled  to  recover  the  expenses 
to  which  he  had  been  put  in  securing  a  re- 
versal of  a  former  judgtuent. 

In  an  action  for  flooding  plaintiff's  land 
plaintiir  cannot  recover  for  his  trouble  and 
exp<'nKO  in  conducting  his  suit  and  establish- 
ing his  right  at  law.  Good  •);.  Mylin,  8  Pa. 
St.  51,  '10  Am.  Doc.  -193. 

Where  a  city  erroneously  assumes  that  a 
certain  way  is  a  public  street,  and  passes  an 
(irdiiiaiicc  to  cbiinge  its  grade,  an  abutting 
owiici'  is  entitled  to  recover  of  the  city  the 
expense  incurred  by  him'  in  showing  that  it 
lias  no  rights  in  such  way.  lluekcsteiii  1\ 
Alleglieny  (3ity,  165  Pa.  "St.  367,  30  Atl. 
082. 

82.  Marvin  v.  Prentice,  94  N.  Y.  205;  Wil- 
son /:.  Miil  hewH,  21  I'.Mrb.  (  N.  Y. )  20.T  ;  Jeter 
V.  Glenn,  0  Flich.  (S.  C.)  374;  Wood  Mowing, 
etc.,  Macli.  Co.  «.  Hancock,  4  Tex.  Civ.  App. 
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302,  23  S.  W.  384.  A  municipal  ofBcer  who 
had  been  removed  from  office  by  the  city  gov- 
ernment on  charges  of  misconduct  sued  to 
recover  his  salary  for  the  entire  term  during 
which  he  was  removed,  alleging  that  such 
removal  was  illegal,  and  also  claimed  to  re- 
cover for  money  expended  by  him  in  defend- 
ing himself  against  said  charges.  It  was 
held  that  such  expenses  were  not  damages 
which  he  could  recover.  Shaw  r.  Macon,  19 
Ga.  468.  In  an  action  by  an  olScer,  who  has 
been  defeated  in  an  action  for  suffering  an 
escape,  against  the  prisoner,  he  may  recover 
the  costs  paid  by  him  as  well  as  the  damages. 
Griffin  i:.  Brown,  2  Pick.  (Mass.)  304.  Where 
an  assessment  is  made  for  a  contractor,  and 
is  held  invalid  in  his  suit  to  collect  it,  the 
contractor,  in  an  action  against  the  city  to 
recover  for  the  contract  price  of  his  work, 
cannot  recover  for  his  expenses  incurred  in 
employing  counsel  in  the  prior  suit.  Toledo 
V.  Goulden,  6  Ohio  Cir.  Dec.  445. 

Expenses  in  obtaining  an  injunction  cannot 
be  embraced  in  the  damages  recoverable  for 
the  infringement  of  a  trade-mark.  Burnett 
V.  Phalon,  12  Abb.  Pr.  (N.  Y.)  18C,  21  How. 
Pr.  (N.  Y.)  100.  Compare  Abthorp  r.  Bed- 
ford, etc.,  E.  Co.,  8  L.  T.  Rep.  N.  S.  200. 

Under  Ohio  Rev.  St.  §  6778,  providing  that 
one  who  in  an  action  of  quo  warranto  against 
the  usurper  of  an  office  recovers  a  judgment 
of  ouster  may  at  any  time  within  one  year 
after  the  date  of  the  judgment  bring  an  ac- 
tion against  the  party  ousted  for  the  dam- 
ages he  sustained  by  reason  of  such  usurpa- 
tion, it  was  held  that  the  plaintifi'  could  not 
recover  his  attorney's  fees  and  expenses  in- 
curred in  such  an  action.    Palmer  r.  Darbv, 

4  Ohio  S.  &  C.  PI.  Dec.  48. 

83.  Massachusetts. —  Coolidge  v.  Brigham, 

5  Mete.  68. 

New  York. —  Dubois  r.  Hermance,  56  N.  Y. 
673 ;  Hiistie  v.  De  Pey.ster,  3  Cai.  190. 

OJiio. —  Karehncr  r.  Cincinnati,  9  Ohio  Dec. 
(Reprint)  463,  14  Cine.  L.  Bui.  48. 

United  States. —  New  York  State  Mar.  Ins. 
Co.  v.  Protection  Ins.  Co.,  18  Fed.  Cas.  No. 
10,216,  1  Story  4r)8. 

England. —  Baxendale  v.  London,  etc.,  E. 
Co.,  L.  E.  10  Exch.  35 ;  Hughes  v.  Graeme,  33 
L.  J.  Q.  B.  335,  12  Wkly.  Rep.  857. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  151. 

Death  of  juror. —  Wlierc  it  appeared  in  an 
action  of  assault  and  battery  that  there  had 
been  a  foi'iner  trial  of  the  cau.se,  and  by  rea- 
son of  tlic  death  of  one  of  tlie  jurors  no  ver- 
dict was  rendered,  it  was  held  that  the  jury 
might  properly  take  into  consideration  the 
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expenses  of  a  prior  snit  by  way  of  damages,  they  must  be  the  natural  and 
reasonable  consequence  of  the  wrong  or  injury  complained  of.^"* 

b.  Prior  Litigation  Unnecessary.  Where  the  prior  litigation  was  unnecessary,, 
there  can  be  no  recovery  for  expenses  therein.^^ 

e.  In  Case  of  Exemplary  Damages.  There  is  a  decided  conflict  of  authority 
as  to  wlietlier  expenses  and  attorney's  fees  can  be  awarded  in  those  cases  in  which 
exemplary  damages  are  given  by  tlie  jury.  In  Alabama,  Connecticut,  Kansas, 
Mississippi,  and  Ohio  such  practice  is  allowed.^''  The  better  rule  on  this  subject,,- 
however,  seems  to  be  that  such  expenses  and  fees  are  no  more  allowable  where, 
exemplary  damages  are  given  than  in  ordinary  cases.^^ 

M.  Interest  by  Way  of  Damag'es  —  i.  In  General.  As  a  general  rule 
interest  as  damages  cannot  be  recovered  on  an  unliquidated  demand,^^  or  where 


expenses  of  such  former  trial  in  estimating 
the  damages.    Noyes  t.  Ward,  19  Conn.  250. 

Defamation  of  title. —  The  fact  that  plain- 
tiff recovered  taxable  costs  against  defend- 
ant in  an  action  to  quiet  title  to  land  is  not  a 
bar  to  an  action  for  defamation  of  title.  If 
defendants  acted  maliciously,  and  under  a 
claim  which  they  knew  to  be  false,  plaintiff 
may  recover  for  any  reasonable  outlay  by 
him  in  removing  the  cloud  from  his  title. 
Chesebro  v.  Powers,  78  Mich.  472,  44  N.  W. 
290. 

84.  Hancock  v.  Hubbell,  71  Cal.  537,  12 
Pac.  ei8;  Chase  v.  Bennett,  59  N.  H.  394; 
Slino-erland  t.  Bennett,  66  N.  Y.  611. 

85.  Lunt  V.  Wrenn,  113  111.  168;  Holmes 
V.  Balcom,  84  Me.  220,  24  Atl.  821;  New 
York  State  Mar.  Ins.  Co.  v.  Protection  Ins. 
Co.,  18  Fed.  Cas.  No.  10,216,  1  Story  458. 
In  an  action  for  causing  an  officer  who  ar- 
rested plaintiff  in  a  suit  brought  against 
him  by  defendant  to  refuse  to  accept  suffi- 
cient bail,  the  expense  of  defending  the  suit 
in  which  the  arrest  was  made,  not  caused 
by  the  refusal  of  bail,  cannot  be  included  in 
the  damages.  Gibbs  v.  Randlett,  58  N.  H. 
407. 

86.  Alabama. —  Marshall  v.  Betner,  17  Ala. 
832  {citing  Haddan  t;.  Mills,  4  C.  &  P.  48(i, 
19  E.  C.  L.  014]. 

Connecticut. — Maisenbacker  v.  Society  Con- 
cordia, 71  Conn.  309,  42  Atl.  67,  71  Am.  St. 
Rep.  213 ;  Wynne  v.  Parsons,  57  Conn.  73,  17 
Atl.  302;  Welch  v.  Durand,  36  Conn.  182, 
4  Am.  Rep.  55 ;  Dibble  f.  Morris,  26  Conn. 
416;  St.  Peter's  Church  v.  Beach,  26  Conn. 
355 ;  Beecher  Derby  Bridge,  etc.,  Co.,  24 
Conn.  491 ;  Linsley  v.  Bushnell,  15  Conn.  225, 
38  Am.  Dec.  79.  See  also  Mason  v.  Hawes, 
52  Conn.  12,  52  Am.  Rep.  552. 

Kansas. —  Dow  v.  Julien,  32  Kan.  576,  4 
Pac.  1000;  Winstead  v.  Hulme,  32  Kan.  568, 
4  Pac.  994;  Titus  v.  Corkins,  21  Kan.  722. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Allbritton,  38  Miss.  242,  75  Am.  Dec.  98. 

Ohio. —  Roberts  v.  Mason,  10  Ohio  St.  277; 
Stevens  v.  Handlv,  Wright  121 ;  Shafer  v. 
Patterson,  4  Ohio  Dee.  (Reprint)  167,  1 
Clev.  L.  Rep.  84.  See  also  Peckham  Iron 
Co.  V.  Harper,  41  Ohio  St.  100;  Sexton  v. 
Todd,  Wright  316. 

See  15  Cent.  Dig.  tit.  "Damages."  §  219. 

By  statute. —  As  vindictive  damages  can- 
not be  recovered  in  Nebraska,  attorney's  fees 


are  not  recoverable  in  actions  of  tort,  except 
where  specifically  provided  for  by  statute. 
Winkler  c.  Roeder,  23  Nebr.  700,  37  N.  W. 
007,  8  Am.  St.  Rep.  155.  Under  Ga.  Code, 
§  2942,  the  jury  may  allow  expenses  of  liti- 
gation as  a  jjart  of  the  damages,  where  de- 
fendant has  acted  in  bad  faith,  has  been  stub- 
bornly litigious,  or  has  caused  plaintiff  un- 
necessary trouble  and  expense.  Guernsey  v.^ 
Shellman,  59  Ga.  797. 

87.  Falk  V.  Waterman,  49  Cal.  224;  How- 
ell V.  Scoggins,  48  Cal.  355 ;  Kelly  v.  Rogers,. 
21  Minn.  146;  Hoadley  r.  Watson,  45  Vt.. 
289,  12  Am.  Rep.  197;  Earl  v.  Tupper,  45' 
Vt.  275;  Oelrichs  v.  Spain,  15  Wall.  (U.  S.  > 
211,  21  L.  ed.  43;  Day  v.  Woodworth,  13 
How.  (U.  S.)  303,  14  L.  ed.  181. 

88.  California. —  Swiunerton  v.  Argonaut. 
Land,  etc.,  Co.',  112  Cal.  375,  44  Pac.  719; 
Hooper  v.  Patterson,  (1893)  32  Pac.  514. 

Illinois. —  Brownell  Imp.  Co.  v.  Critehfield,. 
197  111.  61,  64  N.  E.  332;  Dady  r.  Condit,  104 
111.  App.  507. 

Michigan. —  Coburn  v.  Muskegon  Booming 
Co.,  72  Mich.  134,  40  N.  W.  198. 

Montana. —  Randall  v.  Greenhood,  3  Mont.. 
506. 

Neio  Jersey. —  Speer  v.  Vanorden,  3  N.  J.  L. 
652. 

New  York. —  Mansfield  r.  New  York  Cent., 
etc.,  R.  Co.,  114  N.  Y.  331,  21  N.  E.  735,  1037, 
4  L.  R.  A.  566;  McMaster  v.  State,  108  N.  Y. 
542,  15  N.  E.  417;  Duryee  v.  New  York,  96. 
N.  Y.  477;  White  v.  Miller,  71  N.  Y.  118,. 
27  Am.  Rep.  13,  78  N.  Y.  393,  34  Am.  Rep. 
544;  Gray  v.  Cent.  R.  Co.,  89  Hun  477,  35 
N.  Y.  Suppl.  378;  Button  r.  Kinnetz,  88  Hun 
35,  34  N.  Y.  Suppl.  522;  Doctor  Darling, 
68  Hun  70,  22  N.  Y.  Suppl.  594;  Chamber- 
lain V.  Dunlop,  54  Hun  639,  8  N.  Y.  Suppl. 
125. 

South  Carolina. —  Sullivan  v.  Susong,  30 
S.  C.  305,  9  S.  E.  156;  Budd  v.  Union  Ins. 
Co.,  4  McCord  1. 

Wisconsin. — Tucker  v.  Grover,  60  Wis.  240, 
19  N.  W.  02. 

United  States. —  Gilpins  v.  Consequa,  10 
Fed.  Cas.  No.  5,452,  Pet.  C.  C.  85,  3  Wash. 
184;  Willinsrs  v.  Consequa,  30  Fed.  Cas.  No.. 
17,766,  Pet."C.  C.  172. 

Canada. —  Beam  v.  Beatty,  3  Ont.  L.  Rep. 
345. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  135 
et  seq. 
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the  amonnt  due  is  not  susceptible  of  ascertainment  by  computation  or  by  refer- 
ence to  market  values.^'*  Tlie  old  common-law  rule  which  required  that  a  demand 
should  be  liquidated  or  its  amount  in  some  way  ascertained  before  interest  could 
be  allowed  has  been  modified  to  some  extent,  however,  by  general  consent,*  and 
under  the  latter-day  decisions,  even  though  the  amount  of  damages  be  unliqui- 
dated, yet  if  it  can  be  ascertained  by  computation  and  reference  to  established 
mai'ket  values,  interest  may  be  recoverable  thereon.'-" 

2.  By  Statute.  In  some  states  interest  by  way  of  damages  is  provided  for  by 
statute."^ 

3.  Detention  of,  or  Delay  in  Paying  Over,  Money.  Where  a  party  has  detained 
money  after  tiie  same  is  due,  the  opposite  party  may  recover  by  way  of  com- 
pensation not  only  the  original  amount  but  interest  by  way  of  damages  for  its 
detention.^^    However,  a  mere  delay  or  a  dispute  of  the  claim  made  in  good 


When  judgment  by  default  is  entered  in- 
terest will  be  allowed  from  the  time  of  the 
commencement  of  the  action,  although  the 
complaint  is  for  unliquidated  damages  and 
interest  is  not  specifically  prayed  for. 
Whereatt  v.  Ellis,  08  Wis.  01,  30  N.  W.  520, 
31  N.  W.  702. 

89.  Swinnerton  V.  Argonaut  Land,  etc., 
Co.,  112  Cal.  375,  44  Pac.  719;  Coburn  v. 
Goodall,  72  Cal.  498,  14  Pac.  190,  1  Am.  St. 
Rep.  75 ;  Coburn  k.  Muskegon  Booming  Co., 
72  Mich.  134,  40  N.  W.  198;  Mansfield  v. 
New  York  Cent.,  etc.,  R.  Co.,  114  N.  Y.  331, 
21  N.  E.  735,  1037,  4  L.  R.  A.  506;  Mc- 
Master  v.  State,  108  N.  Y.  542,  15  N.  E. 
417;  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13;  Gray  v.  Central  R.  Co.,  89  Hun 
(N.  Y.)  477,  35  N.  Y.  Suppl.  378. 

In  an  action  for  breach  of  a  contract  to 
sell  a  rubber-manufacturing  plant,  the  plain- 
tiff was  not  entitled  to  interest  on  his  dam- 
ages, where  from  the  character  of  the  prop- 
erty and  the  conflicting  opinions  of  witnesses 
as  to  its  value  the  plant  could  not  be  re- 
garded as  having  a  market  value.  Sloan  v. 
Baird,  162  N.  Y.  327,  50  N.  E.  752,  30  N.  Y. 
Civ.  Proc.  361  {affirming  12  N.  Y.  App.  Div. 
481,  42  N.  Y.  Suppl.  38]. 

Where  a  contractual  claim  is  uncertain  in 
amount  and  is  contested  on  reasonable 
grounds,  interest  will  not  be  allowed  for  the 
time  preceding  the  determination  of  the  right 
of  recovery  and  the  amount  due.  Shipman 
•V.  State,  44  Wis.  458. 

90.  McMahon  v.  New  York,  etc.,  R.  Co.,  20 
N.  Y.  403. 

The  English  courts  do  not  allow  interest  in 
cases  where  tlie  damages  are  unliquidated. 
So  stated  in  Van  Rensselaer  v.  Jewett,  2 
N.  Y.  135,  51  Doc.  275. 

91.  Mansfield  v.  New  York  Cent.,  etc.,  R. 
Co.,  114  N.  Y.  331,  21  N.  E.  735,  1037,  4 
L.  R.  A.  50();  McColluni  v.  Seward,  02  N.  Y. 
310;  McMahon  v.  Now  York,  etc.,  R.  Co.,  20 
N.  y.  4(;3;  Dajia  v.  Kiedler,  12  N.  Y.  40',  02 
Aia.  Doe.  130;  Van  Rensselaer  Jewett,  2 
N.  Y.  135,  51  Am.  Dec.  275;  Sipperly  r. 
Stewart,  50  IJarb.  (N.  Y.)  02;  Fitch  «.  Liv- 
iri^Hton,  4  Sandf.  (N.  Y.)  492;  Harrow  i;. 
]!o:il.,  9  How.  (U.  S.)  300,  13  L.  od.  177. 

One  who  recovers  damages  on  an  unliqui- 
dated claim  is  entitled  to  interest  only  from 
the  time  his  action  waH  brought,  and  not 
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from  the  time  his  cause  of  action  accrued; 
and  this  rule  is  not  changed  by  the  fact  that 
such  damages  were  recovered  by  way  of  coun- 
ter-claim to  an  action  on  a  liquidated  claim, 
in  which  plaintiff  was  allowed  interest  on 
his  damages  from  the  time  of  their  accrual. 
Hewitt  V.  John  Week  Lumber  Co.,  77  Wis. 
548,  40  N.  W.  822. 

92.  California. —  Coburn  v.  Goodall,  72  Cal. 
498,  14  Pac.  190,  1  Am.  St.  Rep.  75.  And 
see  Hewes  v.  Germain  Fruit  Co.,  106  Cal.  441, 
39  Pac.  853. 

Colorado. —  Corson  v.  Neatheny,  9  Colo. 
212,  11  Pac.  82;  Denver,  etc.,  R.  Co.  v. 
Moynahan,  8  Colo.  50,  5  Pac.  811;  Denver, 
etc.,  R.  Co.  V.  Conway,  8  Colo.  1,  5  Pac.  142, 
54  Am.  Rep.  537. 

Georgia. —  Snowden  v.  Waterman,  110  Ga. 
99,  35  S.  E.  309.  And  see  Fell  v.  Abbot,  R.  M. 
Charlt.  452. 

Illinois. —  McCormiek  v.  Elston,  16  111.  204. 

Indiana. —  Rogers  v.  West,  9  Ind.  400  ;  New 
York,  etc.,  R.  Co.  v.  Zumbaugh,  12  Ind.  App. 
272,  39  N.  E.  1058. 

Missouri. —  State  v.  Hope,  121  Mo.  34,  25 
S.  W.  893 ;  Atkinson  v.  Atlantic,  etc.,  R.  Co., 
03  Mo.  307 ;  Kenney  v.  Hannibal,  etc.,  R.  Co., 
63  Mo.  99. 

Norih  Dakota. —  Ell  v.  Northern  Pac.  R. 
Co.,  1  N.  D.  336,  48  N.  W.  222,  20  Am.  St. 
Rep.  021,  12  L.  R.  A.  97. 

South  Dakota. —  Hollister  v.  Donahoe, 
(1902)  92  N.  W.  12;  Ulie  v.  Chicago,  etc., 
R.  Co.,  3  S.  D.  563,  54  N.  W.  601. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Muldrow, 
54  Tex.  233. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  135 
ct  seq. 

Under  a  statute  of  a  penal  character,  al- 
lowing treble  damages,  attorney's  fees,  and 
costs,  as  compensation  for  damages  sustained, 
a  party  is  not  entitled  to  interest  from  the 
time  tlie  cause  of  action  accrued.  Blair 
Sioux  City,  etc.,  R.  Co.,  (Iowa  1898)  73 
N.  W.  1053. 

93.  Alabama. —  Cooke  v.  Farinholt,  3  Ala. 
384. 

Michigan. —  McCreery  v.  Green,  38  Mich. 
172. 

M  i/rmesota. — Owsley  v.  Greenwood,  18  Minn. 
429. 

A'cic    Ilampslidrc. —  National  Lancers 
Lovoring,  30  N.  II.  511. 
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faith  ^  will  not  warrant  a  recovery  of  interest  by  way  of  damages  ;  but  where 
the  delay  has  been  imreasonable  and  vexatious  such  interest  may  be  recovered.^" 
4.  In  Actions  For  Breach  of  Contract.  The  decisions  are  very  conflicting  as 
to  the  allowance  of  interest  by  way  of  damages  in  case  of  breach  of  contract, 
unless  the  rate  or  amount  is  fixed  in  the  contract  itself.''^  The  allowance  of 
interest  in  such  cases  was  formerly  a  question  somewhat  within  the  discretion  of 
the  jury  but  it  is  now  considered  more  a  question  of  law  for  the  court.^**  The 
better  rule  on  this  subject  seems  to  be  that  such  interest  as  damages  will  be 
allowed,  especially  where  the  damages  are  capable  of  being  definitely  ascertained.^ 


Texas. —  Smith  v.  Sherwood,  2  Tex.  460. 

A  note  for  a  certain  sum,  with  "interest 
annually "  is  not  a  contract  for  anything 
more  than  six  per  cent  annual  interest  on 
the  principal ;  but  interest  may  be  cast  on  the 
annual  interest,  in  the  nature  of  damages 
for  its  detention  and  use,  from  the  time  it 
becomes  payable  until  judgment.  Peiree  v. 
Eowe,  1  N.  H.  179. 

Detention  by  insurance  company. —  In  case 
of  loss  an  insurance  company  is  liable  to  the 
assured  for  interest,  by  way  of  damages,  for 
the  wrongful  detention  of  the  sum  due  him 
beyond  the  time  prescribed  by  the  policy,  as 
affected  by  the  charter  and  by-laws  thereof 
for  its  payment.  Swamscot  Mach.  Co.  v. 
Partridge,  25  N.  H.  369. 

94.  Bad  faith. —  In  order  to  warrant  a  re- 
covery for  interest  for  unreasonably  and 
vexatiously  retaining  money,  there  must  be 
some  evidence  of  bad  faith.  Corson  v. 
Neatheny,  9  Colo.  212,  11  Pac.  82. 

95.  Aldrich  v.  Dunham,  16  111.  403;  Hat- 
terman  v.  Thompson,  83  111.  App.  217; 
Moshier  v.  Shear,  15  111.  App.  342. 

Where  defendant  in  good  faith  defends  an 
action  by  an  employee  for  his  salary,  he  can- 
not be  compelled  to  pay  ten  per  cent  interest 
on  the  claim  for  vexatious  delay  in  paying 
therefor.  Nixon  v.  Cutting  Fruit  Packing 
Co.,  17  Mont.  90,  42  Pae.  108. 

96.  Devine  v.  Edwards,  101  111.  138;  Rog- 
ers V.  West,  9  Ind.  400.  Interest  is  recover- 
able for  unreasonable  "  and  "  vexatious  delay 
in  payment,  not  for  unreasonable  "  or  "  vexa- 
tious delay.  Devine  v.  Edwards,  101  111. 
138.  A  delay  of  payment  from  October  to 
December,  where  defendant  shows  a  just 
claim  for  damages  in  set-off,  is  not  such  an 
"  unreasonable  and  vexatious  delay "  as  to 
allow  an  award  of  interest  under  the  statute. 
McCormick  v.  Elston,  16  111.  204. 

Unsuccessful  litigation. — In  Lakeside  Paper 
Co.  V.  State,  45  N.  Y.  App.  Div.  112,  60 
N.  Y.  Suppl.  1081,  it  was  held  that  in  an  ac- 
tion against  the  state  for  loss  of  profits  caused 
by  a  wrongful  shutting  off  of  the  water-sup- 
ply to  a  paper  mill,  interest  from  the  date 
of  iiling  the  claim  should  be  added  to  the 
award,  where  the  collection  of  the  claim  has 
been  delayed  several  years  by  unsuccessful 
litigation  of  the  state. 

Question  for  jury. —  The  question  whether 
there  has  been  an  imreasonable  and  vexatious 
delay  of  payment  so  as  to  warrant  the  allow- 
ance of  interest  as  an  element  of  damages 
is  usually  one  for  the  determination  of  the 
jurv.  Davis  (\  Kenaga,  51  111.  170;  Rogers 
V.  West,  9  Ind.  400. 


97.  National  Lancers  v.  Lovering,  30  N.  H. 
511;  Adams  v.  Ft.  Plain  Bank,  36  N.  Y.  255; 
Shipman  v.  State,  44  Wis.  458. 

Exorbitant  rate. —  In  Young  v.  Fluke,  15 
U.  C.  C.  P.  360,  it  was  held,  following  How- 
land  V.  Jennings,  11  U.  C.  C.  P.  272,  and 
Montgomery  v.  Boucher,  14  U.  C.  C.  P.  45, 
that  the  agreement  between  the  parties  fixes 
the  rate  of  interest  recoverable  as  damages, 
however  exorbitant  that  rate  might  be. 

Where  a  contract  is  made  for  a  special  rate 
of  interest,  the  contract  for  interest  ceases  at 
maturity,  and  thereafter  interest  is  allowed 
as  damages.  Lash  v.  Lambert,  15  Minn.  416, 
2  Am.  Rep.  142. 

98.  Dotterer  v.  Bennett,  5  Rich.  (S.  C.) 
295;  Gilpins  v.  Consequa,  10  Fed.  Cas.  No. 
5,452,  Pet.  C.  C.  85,  3  Wash.  184;  Letcher 
V.  Woodson,  15  Fed.  Cas.  No.  8,280,  1  Brock. 
212.  See  also  Dox  i;.  Dey,  3  Wend.  (N.  Y.) 
356.  See  infra,  VII,  M,  7.  In  Letcher  v. 
Woodson,  15  Fed.  Cas.  No.  8,280,  1  Brock. 
212,  it  was  held  that  the  question  whether  .a 
jury  should  allow  interest  must  depend  upon 
the  circumstances  of  the  case,  of  which  they 
are  the  proper  judges,  and  it  is  competent 
for  the  defendant  to  give  in  evidence  to  the 
jury  any  circumstances  tending  to  show  that 
interest  should  not  be  allowed.  A  purchaser 
who  has  paid  in  advance,  and  recovers  dam- 
ages for  non-delivery,  cannot  recover  interest 
on  his  advances,  he  affirming  the  contract. 
Dobenspeck  v.  Armel,  11  Ind.  31.  In  an 
action  for  breach  of  contract  to  convey  land, 
interest  on  money  borrowed  to  complete  the 
purchase  is  not  an  element  of  damages. 
Kempner  v.  Cohn,  47  Ark.  519,  1  S.  W.  869, 
58  Am.  Rep.  775. 

Breach  of  warranty  in  sale. —  Interest 
should  not  be  allowed  as  damages  for  a  breach 
of  warranty  in  the  sale  of  goods.  Riss  v. 
Messmore,  58  N.  Y.  Super.  Ct.  23,  9  N.  Y. 
Suppl.  320.  See  also  Moulton  v.  Scruton,  39 
Me.  287. 

99.  Broughton  v.  Mitchell,  64  Ala.  210  j 

Mansfield  u.  New  York  Cent.,  etc.,  R.  Co., 
114  N.  Y.  331,  21  N.  E.  735,  1037,  4  L.  R.  A. 
566;  De  Lavallette  v.  Wendt,  75  N.  Y.  579, 
31  Am.  Rep.  494;  Andrews  v.  Durant,  18 
N.  Y.  496;  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130;  Lewis  v.  Rountree,  79  N.  C. 
122,  28  Am.  Rep.  309. 

1.  Colorado. —  Beckwith  v.  Talbot,  2  Colo. 
639. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Hol- 
lerbach,  105  Ind.  137,  5  N.  E.  28. 

Indian  Territory. —  Missouri,  etc.,  R.  Co. 
i^.  Truskett,  2  Indian  Terr.  633,  53  S.  W. 
444. 

[VII,  M.  4] 
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Thus  interest  by  way  of  damages  may  be  allowed  where  there  has  been  a  failure 
to  deliver  money  or  property  contracted  for  ;  but  it  seems  that  in  such  ca«ee 
demand  should  be  made.^ 

5.  In  Actions  of  Tort  —  a.  In  General.  In  actions  of  tort  as  a  general  rule 
interest  will  not  be  allowed/  and  this  has  been  held  especially  in  cases  of  mere 


Kentucky. —  Com.  «.  Collins,  12  Bush  380. 

Minnesota. —  Minneapolis  Harvester  Works 
V.  Bonnallie,  29  Miim.  373,  13  N.  W.  149. 

Missouri. —  Huston  v.  De  Zeng,  78  Mo. 
App.  522. 

New  York. —  Roussel  Mathews,  171  N.  Y. 
634,  63  N.  E.  1122  [affirming  62  N.  Y.  App. 
Div.  1,  70  N.  Y.  Sup  pi.  886]  ;  Van  Rensselaer 
V.  Jewett,  5  Den.  135;  Dox  v.  Dey,  3  Wend. 
356. 

South  Carolina. —  Woods  v.  Cramer,  34 
S.  C.  508,  13  S.  E.  660. 

Terras.— Gulf,  etc.,  R.  Co.  v.  McCartv,  82 
Tex.  608,  18  S.  W.  716;  Connor  v.  S.  Blaisdell 
Jr.  Co.,  (Civ.  App.  1901)  60  S.  W.  890; 
Missouri  Pae.  R.  Co.  v.  Hevpett,  2  Tex.  App. 
Civ.  Cas.  §  273. 

^\'isconnin. — -Allen  v.  Murray,  87  Wis.  41, 
57  N.  W.  979;  Gallun  v.  Seymour,  76  Wis. 
251,  45  N.  W.  115. 

United  States. —  District  of  Columbia  v. 
Camden  Iron  Works,  181  U.  S.  453,  21  S.  Ct. 
680,  45  L.  ed.  948  [_affi/i-ming  15  App.  Cas. 
(D.  C.)  198]. 

Canada. —  ISIontreal  Gas  Co.  v.  Vasey,  8 
Quebec  Q.  B.  412. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  141. 

Actions  against  common  carriers. —  Interest 
is  an  element  of  damages  recoverable  from  a 
common  carrier  for  breach  of  a  contract  to 
receive  and  transport  freight.  Cobb  v.  Illi- 
nois Cent.  R.  Co.,  38  Iowa  COl. 

Profits. —  Where  plaintiff  contracted  v^ith 
defendant  to  carry  coal  for  it  from  a  cer- 
tain point  to  other  points,  and  defendant 
agi-eed  to  load  plaintiff's  boat  in  regular  turn 
with  its  own,  but  failed  to  do  so,  whereby 
plaintili'  was  damaged  to  an  amount  equal  to 
the  profits  of  one  trip,  which  it  was  sho^vn 
he  coukl  liave  made  during  the  period  of  de- 
tention, plaintiff  is  entitled  to  interest  on 
the  amount  of  his  damages.  Kelly  v.  Fall 
Brook  Coal  Co.,  67  Barb.  (N.  Y.)  183.  See 
also  McCall  v.  Icks,  107  Wis.  232,  83  N.  W. 
300. 

Unascertained  amount.^ — Where  a  contract 
for  coiiHtructing  a  railroad  provided  tliat  all 
measurements  should  be  made  and  the 
amount  of  labor  determined  by  tlie  company's 
engineer,  whose  decision  was  final,  it  was 
held  that  where  the  eoni])any  refused  to  have 
a  measurcnioiit  made,  or  those  already  made 
reviewed,  by  the  engineer,  the  contractor  was 
cnlilJcd  to  interest  on  the  amount  due  him, 
aH-liougli  it  had  not  bec^ii  ascertained.  Mc- 
Malion  V.  New  York,  etc.,  R.  Co.,  20  N.  Y. 
463. 

2.  Kentucky. — Younger  v.  Givens,  C  Dana  1. 
Miclt.i<iun. —  10(1  wards       Sanborn,  6  Mich. 
348. 

MinncHdla. —  iU)(>\wr  v.  Heaney,  4  Minn. 
628, 

New  rwfc.— Dana  i).  Fielder,  12  N.  Y.  .10, 
1  VII,  M,  4| 


62  Am.  Dec.  130;  Fishell  v.  Winans,  38  Barb. 
288 ;  Griffin  v.  Colver,  22  Barb.  587- 

South  Carolina. —  Ryan  v.  Baldrick,  3  Mc- 
Cord  498. 

Tennessee. —  Noe  v.  Hodges,  5  Hurnphr. 
103. 

See  15  Cent.  Dig.  tit.  "Damages,"  %  141. 

Election  to  afi&rm  contract. —  Where  a  eon- 
tract  for  the  sale  of  a  chattel  is  broken  by 
the  seller  failing  to  deliver  it  to  the  buyer, 
who  has  paid  the  price  in  advance,  he  may 
elect  to  rescind  the  agreement  and  recover 
the  money,  witli  interest;  but  if  he  elect  to 
affirm  the  contract  and  sue  for  damages  he 
cannot  recover  interest.  Harvey  v.  Myer,  9 
Ind.  391. 

When  a  vendor  put  it  out  of  his  power  to 
deliver  the  goods,  the  value  of  which  was 

agreed,  the  vendee  was  entitled  to  interest 
on  his  demand  from  that  date.  Arlington 
First  Nat.  Bank  v.  Lynch,  6  Tex.  Civ.  App. 
590,  25  S.  W.  1042. 

3.  Burham  v.  Hart,  15  La.  Ann.  517. 
Demand  made. —  Interest  cannot  be  allowed 

by  way  of  damages  for  the  breach  of  an  agi-ee- 
ment  to  convey  land  with  a  deed  of  Avarrantj', 
until  demand  made,  succeeded  by  the  defend- 
ant's non-performance.  Wells  i.  Abernethy, 
5  Conn.  222.  But  the  law  will  imply  a  con- 
tract to  pay  interest  upon  a  debt,  payable  on 
demand,  after  demand  made,  by  waj^  of  dam- 
ages for  the  delay.  Gleason  r.  Briggs,  28 
Vt.  135. 

Where  a  sum  is  due  upon  an  account,  and 

payment  has  been  demanded,  iuterc-it  sliould 
be  cast  upon  the  sum  due  from  the  time 
of  the  demand  as  damages  for  its  non-pay- 
ment.   Livermore  r.  Rand,  26  N.  H.  85. 

4.  Georgia. — Western,  etc.,  R.  Co.  v.  Young, 
81  Ga.  397,  7  8.  E.  912,  12  Am.  St.  Rep.  320; 
Ratteree  v.  Chapman,  79  Ga.  574,  4  S.  E. 
684. 

Louisiana. —  Green  r.  Garcia,  3  La.  Ann. 
702. 

Neio  Hampshire. —  In  actions  of  tort,  the 
plaintiff'  is  generally  not  entitled  to  interest 
on  his  damages  wlien  he  refused  before  suit 
to  accept  as  damages  a  sum  larger  than  he 
was  entitled  to.  Thompson  v.  Boston,  etc., 
R.  Co.,  58  N.  H.  524. 

'Neio  York.—-  Duryee  v.  New  York,  90  N.  Y. 
477;  Walrath  v.  Ro'dfield,  18  N.  Y.  457. 

North  Carolina. — Satterwhite  v.  Carson,  25 
N.  C.  549. 

Pennsylvania. —  Emerson  Schoonmaker, 
135  Pa.  St.  437,  19  Atl.  1025;  Plymouth  Tp. 
V.  Graver,  125  Pa.  St.  24,  17  Atl.  249,  11 
Am.  St.  Rep.  867. 

Virginia. —  Brugh  v.  Shanks,  5  Leigh  5!)S. 

Vniled  States.— The  Scotland,  118  U.  S. 
507,  6  S.  Ct.  1174,  ;iO  L.  ed.  153.  See  nUa 
Lincoln  r.  Chiflin,  7  Wall.  132,  10  L.  ed.  100. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  l;!7. 
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negligence.^  On  the  otlier  hand  some  of  the  courts  have  allowed  interest,  so  far 
as  actions  ex  delicto  in  general  are  concerned,  where  the  amount  of  the  damages 
inflicted  are  capable  of  being  ascertained  with  any  degree  of  certainty.**  The 
better  rule  on  this  subject  seems  to  be  that  while  the  jury  should  not  be  allowed 
to  award  interest  as  damages  eo  nomine  in  actions  sounding  in  tort,''  yet  they  may 
take  into  consideration  the  length  of  time  that  has  elapsed  since  the  injury  com- 
plained of,*  and  in  some  cases  may  exercise  their  own  discretion  in  rendering  the 
verdict.^ 

b.  FoF  Personal  Injuries.  As  a  general  rule  in  an  action  for  personal  injuries 
interest  cannot  be  allowed  on  the  amount  of  damages  recovered,  prior  to  the 
judgment.^"  Only  special  damages  which  may  be  computed  from  evidence  of 
actual  values  can  be  thus  increased.^^ 


5.  Atkinson  v.  Atlantic,  etc.,  E.  Co.,  63  Mo. 
367 ;  Marshall  c.  Schricker,  63  Mo.  308 ;  Ken- 
ney  v.  Hannibal,  etc.,  R.  Co..  63  Mo.  99; 
Sonnenfeld  Millinery  Co.  v.  People's  R.  Co., 
.tD  Mo.  App.  668 ;  Damliorst  v.  Missouri  Pac. 
R.  Co..  32  Mo.  App.  350. 

6.  California. —  Hamer  i".  Hathaway,  33 
Cal.  117. 

Connecticut. —  New  York,  etc.,  R.  Co.  v. 
Ansonia  Land,  etc.,  Co.,  72  Conn.  703,  46  Ati. 
157. 

Massachusetts. —  Frazer  r.  Bigelow  Carpet 
Co.,  141  Mass.  126,  4  N.  E.  620. 

Missouri. —  Arthur  v.  Wheeler,  etc.,  Mfg. 
Co.,  12  Mo.  App.  335. 

/Yew;  York.—  Clark  v.  Miller,  54  N.  Y.  528 ; 
Whitehall  Transp.  Co.  v.  New  Jersey  Steam- 
boat Co.,  51  N.  Y.  369;  Andrews  v.  Duraut, 
18  N.  Y.  496;  Walrath  v.  Redfield,  18  N.  Y. 
457;  Wilson  v.  Troy,  60  Hun  183,  14  N.  Y. 
Suppl.  721. 

Ohio. —  Lawrence  R.  Co.  v.  Cobb,  35  Ohio 
St.  94;  Hogg  V.  Zanesville  Canal,  etc.,  Co., 
5  Ohio  410;  Norton  v.  Parker,  8  Ohio  Cir. 
Dec.  572. 

Pennsylvania. — ^Mclnroy  v.  Dyer,  47  Pa. 
St.  118. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  137 

et  seq. 

Deceit. —  'V^Tiere  in  an  action  for  damages 
for  deceit,  the  jury  find  tlie  amount  of  dam- 
ages and  the  date  when  the  damage  accrued, 
as  special  findings,  judgment  should  be  en- 
tered for  the  amount  of  such  damages  with 
interest  from  such  date.  Shaw  V.  Gilbert, 
111  Wis.  165,  86  N.  W.  188. 

Fraudulent  representations. — Interest  is  re- 
coverable in  an  action  for  damages  for  fraud- 
ulent representations  as  to  the  value  of  land 
exchanged  with  plaintiff,  where  the  differ- 
ence in  the  values  of  the  property  will  not 
make  good  his  damages.  Snow  v.  Nowlin,  43 
Mich.  383,  5  N.  W.  443. 

Interest  may  be  allowed  as  part  of  the 
damages  in  an  action  for  a  tort  committfid 
in  another  state,  in  which  a  jury  could  have 
included  it  in  their  assessment.  Holmes  v. 
Barclay,  4  La.  Ann.  64. 

7.  Frazer  v.  Bigelow  Carpet  Co.,  141  Mass. 
126,  4  N.  E.  620;  Clement  v.  Spear,  56  Vt. 
401.  See  also  Lincoln  v.  Claflin,  7  Wall. 
(U.  S.)  132,  19  L.  ed.  106. 

8.  Zipperlein  f.  Pittsburg,  etc.,  R.  Co.,  8 
Ohio   S.  &  C.  PI.   Dec.   587;  Eiehards  v. 


Citizens'  Natural  Gas  Co.,  130  Pa.  St.  37,  18 
Atl.  600;  Clement  v.  Spear,  56  Vt.  401.  See 
also  Thrall  v.  Lathrop,  30  Vt.  307.  73  Am. 
Dec.  306;  Grant  v.  King,  14  Vt.  367.  In 
Emerson  v.  Schoonmaker,  135  Pa.  St.  437, 
440,  19  x\tl.  1025,  the  court  said:  "While 
lapse  of  time  between  the  happening  of  an 
injury  and  the  time  of  trial  is  ordinarily  a 
proper  subject  for  the  consideration  of  a 
jury  in  making  up  the  amount  of  damages  for 
which  their  verdict  should  be  rendered,  it  is 
well  settled  that  interest,  eo  nomine,  is  not 
recoverable  in  actions  ex  delicto,  as  it  is  in 
eases  where  a  definite  sum  of  money  is  de- 
mandable  as  a  debt;  in  the  latter,  interest, 
at  the  legal  rate,  is  a  matter  of  right,  and 
the  jury  may  be  directed  to  include  it  in 
their  verdict:  .  Reading,  etc.,  R.  Co.  r.  Balt- 
haser,  126  Pa.  St.  1,  12,  17  Atl.  518;  Richards 
V.  Citizens'  Natural  Gas  Co.,  130  Pa.  St.  37, 
18  Atl.  600." 

9.  Georgia. —  Central  R.  Co.  v.  Sears,  66 
Ga.  499. 

iVew  York. —  Mansfield  v.  New  York  Cent., 
etc.,  R.  Co.,  114  N.  Y.  331,  21  N.  E.  735, 
1037,  4  L.  R.  A.  566;  Duryee  v.  New  York, 
96  N.  Y.  477;  Parrott  v.  Knickerbocker  Ice 
Co.,  46  N.  Y.  361;  Walrath  v.  Redfield,  18 
N.  Y.  457. 

Ohio. —  Lawrence  R.  Co.  v.  Cobb,  35  Ohio 
St.  94. 

Pennsylvania.—  Bare  r.  Hoffmann,  79  Pa. 
St.  71,  21  Am.  Rep.  42. 

United  States. —  The  Scotland,  118  U.  S. 
507,  6  S.  Ct.  1174,  30  L.  ed.  153. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  137 
et  seq. ;  and,  generally,  infra,  VII,  M,  7. 

10.  Western,  etc.,  R.  Co.  v.  Young,  81  Ga. 
397,  7  S.  E.  912,  12  Am.  St.  Rep.  320;  Pitts- 
burg Southern  R.  Co.  v.  Taylor,  104  Pa.  St. 
306,  49  Am.  Rep.  580;  Louisville,  etc.,  R. 
Co.  V.  Wallace,  91  Tenn.  35,  17  S.  W.  882, 
14  L.  R.  A.  548. 

Length  of  time  since  accident. —  Interest  is 
not  allowable  as  part  of  the  damages  in  an 
action  for  personal  injuries,  although  the 
jury  in  estimating  the  damages  may  con- 
sider the  length  of  time  which  has  elapsed 
since  the  accident  occurred.  Zipperlein  v. 
Pittsburg,  etc.,  R.  Co.,  8  Ohio  S.  &  C.  PI. 
Dec.  587. 

11.  Western,  etc.,  R.  Co.  v.  Young,  81  Ga. 
397,  7  S.  E.  912,  12  Am.  St.  Rep.  320. 

Legal  rate  of  interest. —  In  an  action  to  re- 
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6.  Loss  OR  Destruction  of  Property  —  a.  In  General.  As  a  general  rule  where 
property  has  been  lost  or  destroyed,  the  amount  of  damages  is  capable  of  exact 
computation  and  tlie  party  is  entitled  to  interest.''' 

b.  Through  Negligence  of  Railroad.  In  an  action  against  carriers  for  the  loss 
of  goods,  the  plaintiff  is  entitled  to  interest  on  their  value  at  the  legal  rate  from 
the  time  when  they  ought  to  have  been  delivered  or  from  the  time  of  their  loss.'^ 
Interest  on  a  claim  for  damages  for  killing  animals  by  a  railroad  company  cannot 
be  recovered  previous  to  the  rendition  of  judgment ; "  nor  can  such  interest 


cover  for  injuries  alleged  to  be  permanent, 
the  ooiirt,  in  charging  with  respect  to  the  six 
per  cent  and  seven  per  cent  columns  in  an 
annuity  table,  should  direct  the  jury  to  use 
the  latter,  as  that  is  the  legal  rate  of  in- 
terest where  none  is  fixed  by  writing.  Georgia 
Cent.  R.  Co.  v.  Mosely,  112  Ga.  914,  38  S.  E. 
350. 

12.  Connecticut. —  Regan  v.  New  York,  etc., 
R.  Co.,  60  Conn.  124,  22  Atl.  503,  25  Am.  St. 
Rep.  306. 

Florida. —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  157, 
9  So.  661,  17  L.  R.  A.  33,  65. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Shultz, 
65  111.  421. 

Iowa. —  Arthur  v.  Chicago,  etc.,  R.  Co.,  01 
Iowa  648,  17  N.  W.  24. 

Michigan. —  Kendrick  v.  Towle,  60  Mich. 
363,  27  N.  W.  567,  1  Am.  St.  Rep.  526. 

Minnesota. —  Varco  v.  Chicago,  etc.,  R.  Co., 

30  Minn.  18,  13  N.  W.  921. 

Missouri. —  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Mar- 
ley,  25  Nebr.  138,  40  N.  W;  948,  13  Am.  St. 
Rep.  482. 

New  York. —  Parrott  v.  Knickerbocker  Ice 
Co.,  46  N.  Y.  361 ;  Lackin  v.  Delaware,  etc.. 
Canal  Co.,  22  Hun  309;  Orr  v.  New  York, 
64  Barb.  106;  Schwerin  v.  McKie,  5  Rob. 
404;  Greer  v.  New  York,  3  Rob.  406. 

Ohio. —  Toledo  v.  Grasser,  12  Ohio  Cir.  Ct. 
620. 

Pennsylvania. —  Allegheny  v.  Campbell,  107 
Pa.  St.  530,  52  Am.  Rep.  478;  Bare  v.  Hoff- 
man, 79  Pa.  St.  71,  21  Am.  Rep.  42;  St. 
Michael's  Church  v.  Philadelphia  County, 
Brightly  121. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Holliday,  65 
Tex.  512;  Texas,  etc.,  R.  Co.  v.  Tankersley, 
63  Tex.  57;  Gulf,  etc.,  R.  Co.  v.  Jagoc,  (Civ. 
App.  1895)  32  S.  W.  717;  Clarendon  Land, 
etc.,  Co.  V.  McClelland,    (Civ.  App.  1895) 

31  S.  W.  1088;  Gulf,  etc.,  R.  Co.  v.  Dunlap, 
(Civ.  App.  1894 )•  20  S.  W.  655;  Gulf,  etc., 
R.  Co.  V.  Dunman,  0  Tex.  Civ.  App.  101,  24 
S.  W.  995;  Gulf,  etc.,  R.  Co.  V.  Calhoun, 
(Civ.  App.  1893)  24  S.  W.  302. 

Utah. —  Woodland  v.  Union  Pac.  R.  Co., 
(1891)  26  Pac.  298;  Rhemke  v.  Clinton,  2 
Utah  2.m 

Wisconsin. —  McArthur  V.  Green  Bay,  etc.. 
Canal  Co.,  34  Wis.  139;  Chaynnan  ■);.  Chicago, 
clc,  I{.  Co.,  2(1  WiH,  29.").  7  Aiii.  l?cp.  81. 

Ii)  computing  damages  in  nnch  cases,  the 
jiliiiiiliir  is  cnlilltMi  1o  ii.  Huiri  <'(|uiil  io  w1im(. 
would  Im'  (he  Icgiil  rule  of  iiilcrcHl  on  tlu^ 
iinioiiiit  of  corn pcriHii lion  to  which  lie  is  found 
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to  be  entitled,  computed  from  the  date  when 
the  loss  was  suffered,  where  defendant  knew, 
or  could  have  known  by  inquiry  immediately 
after  the  injury,  Vvhat  the  amount  of  plain- 
tiff's damage  was.  New  York,  etc.,  R.  Co.  v. 
Ansonia  Land,  etc.,  Co.,  72  Conn.  703,  46 
Atl.  157. 

Property  lost  by  bailee. —  Interest  is  re- 
coverable on  the  value  of  property  lost  by  a 
bailee,  from  the  date  of  the  loss.  Mote  v. 
Chicago,  etc.,  R.  Co.,  27  Iowa  22,  1  Am.  Rep. 
212. 

Trespass  to  realty. —  In  the  trial  of  a  suit 
for  damages  for  a  trespass  to  realty,  the  jury 
may  add  to  the  amount  of  damages  interest 
thereon  from  the  date  of  their  accrual.  Gress 
Lumber  Co.  v.  Coody,  104  Ga.  611,  30  S.  E. 
810. 

Where  plaintifi's  engine  was  thrown  into  a 
ditch  by  a  defective  bridge  giving  way,  and 
the  jury  did  not  allow  him  anything  for  the 
loss  of  Hie  use  of  it,  he  was  entitled  to  re- 
cover interest  on  its  value  from  the  date  of 
the  accident.  Coan  v.  Brownstown  Tp.,  126 
Mich.  626,  86  N.  W.  130. 

13.  Chicago,  etc.,  R.  Co.  v.  Ames,  40  111. 
249 ;  Robinson  v.  Merchants'  Despatch  Transp. 
Co.,  45  Iowa  470. 

14.  Toledo,  etc.,  R.  Co.  v.  Johnston,  74  111. 
83;  New  York,  etc.,  R.  Co.  v.  Zumbaugh,  12 
Ind.  App.  272,  39  N.  E.  10^8:  Meyer  i\  At- 
lantic, etc.,  R.  Co.,  64  Mo.  542;  Interna- 
tional, etc.,  R.  Co.  V.  Barton,  93  Tex.  63,  53 
S.  W.  1117;  St.  Louis,  etc.,  R.  Co.  v.  Cham- 
bliss,  93  Tex.  62,  53  S.  W.  343 ;  Houston,  etc., 
R.  Co.  V.  Muldrow,  54  Tex.  233;  Galveston, 
etc.,  R.  Co.  V.  Vaughan,  (Tex.  Civ.  App. 
1899)  54  S.  W.  1055;  Texas,  etc.,  R.  Co.  v. 
Payne,  (Tex.  Civ.  App.  1896)  35  S.  W.  297; 
Galv€fston,  etc.,  R.  Co.  Downey,  (Tex.  Civ. 
App.  1894)  28  S.  W.  109;  Galveston,  etc., 
R.  Co.  V.  Dromgoole,  (Tex.  Civ.  App.  1893) 
24  S.  W.  372;  Texas,  etc.,  R.  Co.  )-'.  Cunning- 
ham, 4  Tex.  Civ.  App.  202,  23  S.  W.  332. 
Compare  Gulf,  etc.,  R.  Co.  v.  Dunman,  6  Tex. 
Civ.  App.  101,  24  S.  W.  995,  which  was  an 
action  under  a  statute  making  a  railroad 
liable  for  the  value  of  stock  killed  by  its 
negligence,  or  at  a  point  where  its  track 
might  have  boon  fenced,  and  whore  it  was 
held  that  the  damages  were  not  penal,  but 
coniponsatory,  and  interest  thereon  was  prop- 
erly allowed. 

Presumption  as  to  interest. —  In  an  action 
for  daiiiiigcs  againsl-  a  railroad  for  injuries 
to  ])lainii(r's  catilo  and  land,  the  jury  found 
the  land  was  iiijnrcd  in  flu*  sum  of  one  hun- 
dred and  sixly-llvc  dollars  and  the  cattle  to 
th(^  ainoiint  of  one  hundwd  dollars,  and  flxsd 
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be  recovered  for  fires  negligently  caiised  by  a  railroad  company  along  its  right 
of  way.^^ 

7.  Discretion  of  Jury.  Interest  as  damages  in  a  great  number  of  cases  is  left 
to  the  discretion  of  the  jury  under  all  the  circumstances  of  the  particular  case.^^ 
In  some  cases,  however,  interest  by  way  of  damages  is  a  matter  of  law  and  iu  such 
cases  the  court  may  instruct  the  jury  on  this  point." 

VIII.  LIQUIDATED  DAMAGES  AND  PENALTIES. 

A.  In  General.  Before  the  passage  of  8  &  9  "Wm.  Ill,  in  an  action  of  debt 
on  an  agreement,  performance  of  which  was  secured  by  a  penalty,  the  recovery 
was  for  the  entire  penalty.    Relief  was  solely  in  equity,  and  originally  was  only 


tlie  total  sum  at  two  hundred  and  seventy- 
seven  and  forty-one  one-hundredths  dollars. 
It  was  held  that  it  would  be  presumed  that 
the  excess  of  the  total  sum  over  the  dam- 
ages found  was  added  by  the  jury  as  inter- 
est, which  addition  the  jurj^  may  make  in 
an  action  of  tort,  no  exemplary  damages 
having  been  found,  and  the  amount  added 
not  increasing  the  damages  so  much  as  to  be 
clearly  unjust.  Chicago,  etc.,  R.  Co.  v. 
Barnes,  2  Ind.  App.  213,  28  N.  E.  328. 

15.  Atchison,  etc.,  R.  Co.  v.  Ayers,  56  Kan. 
176,  42  Pac.  722;  De  Steiger  v.  Hannibal, 
etc.,  R.  Co.,  73  Mo.  33 ;  Atkinson  v.  Atlantic, 
etc.,  R.  Co.,  63  Mo.  367;  Kenney  v.  Hanni- 
bal, etc.,  R.  Co.,  63  Mo.  99;  Flannery  v.  St. 
Louis,  etc.,  R.  Co.,  44  Mo.  App.  396.  Corn- 
fare  Union  Pac.  R.  Co.  v.  Ray,  46  Nebr.  750, 
65  N.  W.  773;  Freemont,  etc."  R.  Co.  r.  Mar- 
ley,  25  Nebr.  138,  40  N.  W.  948,  13  Am.  St. 
Rep.  482. 

Flooded  lands. —  In  an  action  to  recover 
damages  against  a  railroad  corporation  for 
obstructing  natural  watercourses,  whereby 
plaintiff's  lands  are  flooded  and  his  crops 
destroyed,  interest  from  the  date  of  the  com- 
mencement of  the  suit  on  the  amount  of 
the  damage  recovered  is  not  allowable. 
Brink  v.  Kansas  City,  etc.,  R.  Co.,  17  Mo. 
App.  177. 

16.  Ar}c<msas. —  Crow  v.  State,  23  Ark.  684. 
Georgia. —  Snowden  v.  Waterman,  110  Ga. 

99,  35  "S.  E.  309 ;  Central  R.  Co.  v.  Sears,  66 
Ga.  499. 

Illinois. —  Williams  v.  Chicago  Coal  Co., 
60  111.  149;  Davis  v.  Kenaga,  51  111.  170. 

Kentucky. —  Newcomb-Buchanan  Co.  v. 
Baskett,  i4  Bush  658;  Stark  v.  Price,  5 
Dana  140 :  Handley  v.  Chambers,  1  Litt. 
357;  Guthrie  v.  Wickliffs,  4  Bibb  541,  7  Am. 
Dec.  746. 

Missouri.—  State  v.  Hope,  121  Mo.  34,  25 
S.  W.  893;  Sparr  v.  Wellman,  11  Mo. 
230. 

Neio  Yorfc.— Wilson  t'.  Troy,  135  N.' Y.  96, 
32  N.  E.  44,  31  Am.  St.  Rep.  817,  18  L.  R.  A. 
449 ;  Aikin  Davis,  45  Barb.  44 ;  Reiss  v. 
New  York  Steam  Co.,  59  N.  Y.  Super.  Ct. 
57,  12  N.  Y.  Suppl.  557 ;  Anonymous,  1 
Johns.  315. 

North  Carolina. — •  Patapsco  Guano  Co.  v. 
Magee,  86  N.  C.  350. 

North  Dakota. —  Hegar  v.  De  Groat,  3 
N.  D.  354,  56  N.  W.  150;  Ell  v.  Northern 


Pac.  R.  Co.,  1  N.  D.  336,  48  N.  W.  222,  26 
Am.  St.  Rep.  621,  12  L.  R  A.  97. 

OMo.— Floyd  v.  Paul,  6  Ohio  Dec.  (Re- 
print) 1185,  12  Am.  L.  Rec.  231. 

South  Dakota. —  Uhe  c.  Chicago,  etc.,  R. 
Co.,  3  S.  D.  563,  54  N.  W.  601. 

T ennessee. —  Williams  v.  Inman,  5  Coldw. 
267. 

United  States. —  District  of  Columbia  r. 
Robinson,  180  U.  S.  92,  21  S.  Ct.  283,  45 
L.  ed.  440;  Lincoln  v.  Claflin,  7  Wall.  132, 
19  L.  ed.  106;  Brent  v.  Thornton,  106  Fed. 
35,  45  C.  C.  A.  214;  Matthews  v.  Menedger, 
16  Fed.  Cas.  No.  9,289,  2  McLean  145. 

See  also  supra,  VII,  M,  1. 

Abuse  of  discretion. —  Whether  money  has 
been  vexatiously  withheld,  so  as  to  allow 
interest,  in  addition  to  the  damages  for 
breach  of  contract,  is  for  the  jury;  and  it 
would  require  a  clear  abuse  of  discretion  on 
their  part  to  justify  an  interference  of  the 
court.    Rogers  v.  West,  9  Ind.  400. 

By  statute. —  In  an  action  for  damages  to 
property  caused  by  negligence,  the  giving  or 
Avithholding  of  interest  is  by  S.  D.  Comp. 
Laws,  §  4578,  committed  to  the  discretion 
of  the  jury,  and  an  instruction  that  they 
compute  interest  on  such  damages,  if  any, 
as  thev  may  find  for  plaintiff,  is  erroneous. 
Uhe  v'.  Chicago,  etc.,  R.  Co.,  4  S.  D.  505,  57 
N.  W.  484. 

17.  Garrard  v.  Dawson,  49  Ga.  434;  Field 
V.  Burnam,  3  Bush  (Ky.)  518;  Mansfield 
V.  New  York  Cent.,  etc.,  R.  Co.,  114  N.  Y. 
331,  21  N.  E.  735,  1037,  4  L.  R.  A.  566; 
White  r.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13,  78  N.  Y.  393,  34  Am.  Rep.  544;  Rhemke 
V.  Clinton,  2  Utah  230.  A  judgment  will  not 
be  reversed  merely  because  the  judge  al- 
lowed interest  on  the  amount  of  damages 
found  by  the  jury,  instead  of  directing  the 
jury  to  include  it  in  tlieir  verdict,  where  as 
a  matter  of  law  plaintiff  was  entitled  to 
the  interest.  Longworth  v.  Cincinnati,  48 
Ohio  St.  637,  29  N.  E.  274.  Where  plaintiff 
is  not  entitled  to  damages  by  way  of  inter- 
est as  matter  of  law,  yet  if  the  jury  in  the 
case  could  in  their  discretion  allow  interest, 
and  the  court  is  satisfied  on  inspection  that 
they  should  have  allowed  it,  the  judgment 
will  be  affirmed,  notwithstanding  the  judge 
at  the  trial  instructed  the  jury  to  allow  in- 
terest as  a  matter  of  law.  Close  v.  Fields,  13 
Tex.  623. 
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granted  in  cases  of  fraud,  extremity,  or  accident.^'*  Tiie  effect  of  this  statute  was 
to  put  actions  for  the  recovery  of  penalties  for  default  in  the  performance  of 
agreements  upon  the  same  basis  as  actions  directly  upon  the  agreement  U>  recover 
damages,  with  respect  to  the  qua/ni/iMrb  of  recovery ;  in  other  words,  to  provide 
substantially  the  same  measure  of  relief  in  an  action  at  law  as  the  defendant  might 
have  obtained  in  a  court  of  equity.^^  There  are  two  excellent  rules  given  for 
inferring  that  the  parties  intended  the  sum  as  liquidated  damages :  Cl)  Where 
the  damages  are  uncertain,  and  not  capable  of  being  ascertained  by  any  satisfac- 
tory and  known  rule,  whether  the  uncertainty  lies  in  the  nature  of  the  subject 
itself,  or  in  the  particular  circumstances  of  the  case  ;  or  (2)  where  from  the  nature 
of  the  case  and  the  tenor  of  the  agreement,  it  is  apparent  that  the  damages  have 
already  been  the  subject  of  actual  and  fair  calculation  and  adjustment  between 
the  parties.^" 

B.  Intention  of  the  Parties.  As  to  whether  a  sum  agreed  to  be  paid  as 
damages  for  the  violation  of  an  agreement  shall  be  considered  as  liquidated  dam- 
ages or  only  as  a  penalty  is  held  to  depend  upon  the  meaning  and  intent  of  the 
parties  as  gathered  from  a  full  view  of  the  provisions  of  the  conti'act,  the  terms 
used  to  express  the  intent,  and  the  peculiar  circumstances  of  the  subject-matter 
of  the  agreement.^^    The  contract  is  to  govern  ;  and  the  true  question  is.  What 


In  an  action  for  false  imprisonment  the  re- 
covery of  interest  on  money  paid  to  pro- 
cure a  release  is  a  question  of  fact  for  the 
jury,  and  where  allowed  is  part  of  the  dam- 
ages and  not  strictly  interest ;  so  that  a 
direction  by  the  court  that  interest  be  added 
is  error.  Taylor  v.  Coolidge,  64  Vt.  506,  24 
Atl.  656. 

18.  Whitfield  v.  Levy,  35  N.  J.  L.  149  [cit- 
ina  Gary  Rep.  1;  Harrison  L.  Tracts  431]. 

19.  Whitfield  v.  Levy,  35  N.  J.  L.  149.  In 
Lowe  V.  Peers,  4  Burr.  2225,  2229,  Lord 
Mansfield  saj's :  "  Where  the  precise  sum 
is  not  the)  essence  of  the  agreement,  the 
quantum  of  damages  may  be  assessed  by  the 
jury;  but,  where  the  precise  sum  is  fixed  and 
agreed  upon  between  the  parties,  that  very 
sum  is  the  ascertained  damage,  and  the  jury 
are  confined  to  it." 

20.  Greenleaf  Ev.  §  459  {quoted  in  Shreve 
V.  Brereton,  51  Pa.  St.  175,  185;  Schofield 
X.  Preston,  16  Pliila.  (Pa.)  100,  101]. 

It  has  been  well  said  in  a  leading  case  that 
"  where)  unliquidated  damages  are  claimed, 
whetlier  by  the  plaintiff,  as  his  cause  of 
action,  or  by  the  defendant,  in  reduction 
of  the  verdict,  it  is  very  difficult  to  ap- 
ply a  rule  that  will  do  full  justice  to  the 
parties ;  the  most  that  courts  can  accom- 
jjlish  is  to  approximate  that  result,  with 
i;he  limited  and  impeirfect  aids  that  the 
parties  may  furnish.  As  a  general  propo- 
sition, one  who  has  so  sufTered,  is  entitled 
to  ))e  placed  as  nearly  as  money  can  do 
it,  in  the  same  plight  as  if  the  contract 
had  been  faitlifully  executed.  But  there  are 
Tiinny  transactions  in  wliich  this  is  wholly 
ini|)ra('ticii])hi,  iHicanse  of  the  impossibility  of 
dclcTinining,  after  the  occurrence,  what 
might  ]\s\.\t'.  ha|)penod  under  a  different  state 
of  things."  Ab))oit  r.  Cai^ch,  13  Md.  314, 
332,  71   A  in.  V)cv.  635. 

Liquidated  damages  in  the  proper  sense  of 
Ihc  Icvni  arc  a  [lositive  debt  excluding  (fvi- 
ili  iK  i'  nf  fu'l  ual  dainages  wherever  a  breach  is 

I  VIII,  A  ] 


proved  to  which  they  apply.  Beale  v.  Hayes, 
5  Sandf.  (N.  Y.)  640. 

21.  ^kansas. —  Williams  v.  Green,  14  Ark. 
315. 

California. —  Pdcketson  v.  Richardson,  19 
Cal.  330;  California  Steam  Nav.  Co.  v. 
Wright,  6  Cal.  258,  65  Am.  Dec.  511. 

Oeorgia. —  Sutton  v.  Howard,  33  Ga.  536. 

nUnois.— Reeves  v.  Stipp,  91  111.  609;  Low 
V.  Nolte,  16  111.  475;  Butler  v.  Wallbaum 
Stone,  etc.,  Co.,  47  111.  App.  153. 

Iowa. —  Sanford  r.  Belle  Plaine  First  Nat. 
Bank,  94  Iowa  380,  63  N.  W.  459. 

Maine. —  Gowen  r.  Gerrish,  15  Me.  273. 

Massachusetts. —  Lynde  r.  Thompson,  2  Al- 
len 456;  Chase  r.  Allen,  13  Gray  42:  Hodges 
V.  King,  7  Mete.  583;  Perkins  v.  Lyman,  11 
Mass.  76,  6  Am.  Dec.  158.  And  see'  Tufts  i;. 
Atlantic  Tel.  Co.,  151  Mass.  269,  23  N.  E. 
844. 

Missouri. — ■  Hamaker  v.  Schroers,  49  Mo. 
406 ;  Morse  r.  Rathburn,  42  Mo.  594,  97  Am. 
Dec,  359;  Board  of  Com'rs  v.  Shield,  4  Mo. 
App.  580. 

Veio  Hampshire. — -  Hurd  v.  Dunsmore,  63 
N,  H.  171;  Houghton  r.  Patte'e.  58  N,  H.  326; 
Mead  v.  Wheeler,  13  N.  H.  351 ;  Brewster  v. 
Edgerly,  13  N.  H.  275;  Chamberlain  v.  Bag- 
ley,  11  N.  H.  234. 

'Nem  York. — Hosmer  r.  True,  10  Barb.  106; 
Shute  r.  Hamilton,  3  Dalv  462:  Frank  v. 
Block,  9  N.  Y.  St.  101  ;  Pearson  v.  Williams. 
26  Wend.  630;  Dakin  v.  Williams,  17  Wend. 
447  [affirmed  in  22  Wend.  201];  Knapp  v. 
Maltljy,  13  Wend.  587;  Ayers  r.  Pease,  12 
Wend.  393;  Gray  v.  Crosby,  18  John.s.  219; 
Hasbrouck  r.  Tappen,  15  Johns.  200;  Slos- 
son  r.  Bendle,  7  Johns.  72 ;  Dennis  r.  Cum- 
mins, 3  Johns.  Cns.  297,  2  Am.  Dec.  100. 

Ohio. —  Easton  r.  Pennsylvania,  etc.,  Canal 
Co.,  13  Ohio  79. 

Pennsylvania. —  March  r.  Allabou<Th,  103 
Pa.  St.  335:  Streei^r  r.  Williams,  48' Pa.  St. 
450. 

F^oulh  Carolina. — LaAV  r.  House,  3  Tlill  268, 
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was  the  contract  ?  Whether  it  was  folly  or  wisdom  for  the  contracting  parties 
thus  to  bind  tliemselves  is  of  no  consequence  if  the  intention  is  clear.  If  there 
be  no  fraud,  circumvention,  or  illegality  in  the  case  the  court  is  bound  to  enforce 
the  agreement.^^  In  order  to  determine  whether  the  sum  named  in  a  contract 
as  a  forfeiture  for  non-compliance  is  intended  as  a  penalty  or  as  liquidated  dam- 
ages, it  is  necessary  to  look  at  the  whole  contract,  its  subject-matter,  the  ease  or 
difficulty  in  measuring  the  breach  in  damages  and  the  magnitude  of  the  stipu- 
lated sum,  not  only  as  compared  with  the  value  of  the  subject  of  the  contract, 
but  in  proportion  to  the  probable  consequence  of  the  breach.^ 

C.  Nature  of  Damagpes  Expressed.    No  technical  words  are  necessary  if 


Tea^as.— Durst  t/.  Swift,  11  Tex.  273; 
Wright  V.  Dobie,  3  Tex.  Civ.  App.  194,  22 
S.  W.  66. 

Vfisconsin. —  Yenner  v.  Hammond,  36  Wis. 
277. 

United,  States  — Lester  v.  U.  S.,  1  Ct.  CI. 
52. 

Compare  Jaquith  v.  Hudson,  5  Mich.  123. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  156. 

Construed  according  to  justice. — Where  the 
word  "  penal  "  or  "  penalty "  is  used  in  a 
contract  it  must  be  construed  as  being  so 
intended  by  the  parties,  but  where  a  sum 
named  is  called  "  liquidated  damages  "  it  will 
be  held  as  a  penalty,  if  it  seems  from  the 
contract  that  it  was  so  intended  by  the  par- 
ties, and  the  justice  of  the  case  requires  such 
a  construction.  White  v.  Arleth,  28  Fed.  Cas. 
No.  17.536,  1  Bond  319. 

In  an  action  to  recover  advanced  payments 
for  tuition  of  plaintiiT's  son,  who  had  been 
expelled  from  defendant's  school,  the  evi- 
dence showed  that  it  was  the  understanding 
of  the  parties  that  in  case  of  expulsion  of  the 
pupil  for  misconduct  advanced  payments 
should  be  liquidated  damages  and  not  recov- 
erable. The  rules  of  the  school  provided  that 
there  would  be  no  reduction  in  case  of  with- 
drawals, and  for  the  forfeiture  of  all  pay- 
ments in  case  of  expulsion.  It  was  held  that 
plaintiff  could  not  recover.  Fessman  v.  See- 
ley,  (Tex.  Civ.  App.  1895)  30  S.  W.  268. 

22.  Cushing  v.  Drew,  97  Mass.  445;  Bag- 
ley  V.  Peddie,  16  N.  Y.  469,  69  Am.  Dec.  713; 
Hosmer  v.  True,  19  Barb.  (N.  Y.)  106;  Noble 
V.  Bates,  7  Cow.  (N.  Y.)  307;  Spencer  v. 
Tilden,  5  Cow.  (N.  Y.)  144  and  note:  Slos- 
son  V.  Beadle,  7  Johns.  (N.  Y. )  72;  Davies 
V.  Penton,  6  B.  &  C.  216,  9  D.  &  E.  369,  5 
L.  J.  K.  B.  0.  S.  112,  30  Rev.  Rep.  298,  13 
E.  C.  L.  108;  Kemble  t\  Farren,  6  Bing.  141, 
19  E.  C.  L.  71,  3  C.  &  P.  623,  14  E.  C.  L. 
749,  7  L.  J.  C.  P.  O.  S.  258,  3  M.  &  P.  425, 
31  Rev.  Rep.  366;  Eeilly  v.  Jones,  1  Bing. 
302,  1  L.  J.  C.  P.  0.  S.  105.  8  Moore  C.  P. 
244,  25  Rev.  Rep.  640,  8  E.  C.  L.  519;  Astley 
!'.  Weldon,  2  B.  &  P.  .346,  5  Rev.  Rep.  618; 
Crisdee  v.  Bolton,  3  C.  &  P.  240,  14  E.  C.  L. 
547;  Randall  v.  Everest,  2  C.  &  P.  577, 
M.  &  M.  41,  12  E.  C.  L.  742 ;  Barton  v.  Glover, 
Holt  N.  P.  43  and  note,  3  E.  C.  L.  27.  Where 
the  parties  to  a  contract  in  which  the  dam- 
ages growing  out  of  it  are  uncertain  in 
amnuTit  mutually  agree  that  a  certain  sum 
shall  be  the  damages  in  case  of  a  failure  to 


perform,  in  language  plainly  expressive  of 
such  agreement,  and  when  the  intention  is 
plain  and  palpable,  there  is  no  law  to  justify 
tbe  courts  in  giving  the  contract  a  different 
construction.  Morse  v.  Eathbum,  42  Mo.  594, 
97  Am.  Dec.  359. 

Where  an  agreement  grants  the  privilege 
of  taking  clay  from  land  for  a  certain  num- 
ber of  years,  for  which  the  grantees  are  to 
pay  a  certain  amount  per  ton  and  a  definite 
sum  at  the  end  of  every  six  months,  whether 
or  not  they  have  taken  away  enough  claj'  to 
amount  to  that  sum,  the  latter  payments  are 
liquidated  damages,  since  it  is  the  sum  stipu- 
lated to  be  paid  for  the  privilege  and  does 
not  dejsend  on  the  exercise  of  such  privilege. 
Johnston       Cowan,  59  Pa.  St.  275. 

23.  Iowa. —  Sanford  v.  Belle  Plaine  First 
Nat.  Bank,  94  Iowa  380,  63  N.  W.  459 ;  Foley 
V.  McKeegan,  4.  Iowa  1,  66  Am.  Dec.  107. 

'New  Hampshire. —  Hurd  v.  Dunsmore,  63 
N.  H.  171. 

Neio  Jersey. —  Whitfield  r.  Levj^  35  N.  J.  L. 
149. 

Tsleio  York. —  Hosmer  r.  True,  19  Barb.  106. 

Pennsylvania. — -March  r.  AUabough,  103 
Pa.  St.  335;  Mathews  v.  Sharp,  99  Pa.  St. 
560;  Streeper  v.  Williams,  48  Pa.  St.  450. 

United  States. —  Davis  v.  U.  S.  17  Ct.  CI. 
201. 

Proof  of  extrinsic  facts. —  In  determining 
whether  a  penalty  or  liquidated  damages  is 
intended  by  a  provision  for  the  forfeiture 
of  a  certain  sum,  upon  failure  to  perform  a 
contract,  the  acUial  intention  of  the  parties 
in  view  of  the  whole  subject-matter  is  chieily 
to  be  looked  to;  and  if  this  is  doubtful  upon 
the  face  of  the  instrument  the  writing  may 
be  aided  and  the  real  intention  ascertained 
by  proof  of  extrinsic  facts.  Shvite  v.  Hamil- 
ton, 3  Daly  (N.  Y.)  462.  In  Sainter  r.  Fer- 
guson, 7  C.  B.  716,  728.  13  Jur.  828.  18  L.  J. 
C.  P.  217,  62  E.  C.  L.  716  [(juotcd  in  Whit- 
field V.  Levy,  35  N.  J.  L.  149],  Coltman,  J., 
says :  "Although  the  word  '  penalty.'  which 
would  prima  facie,  exclude  the  notion  of 
stipulated  damages,  is  used  here,  yet  we  must 
look  at  the  nature  of  the  agreement,  and  the 
surrounding  circumstances,  to  see  whether  tlie 
parties  intended  the  sum  mentioned  to  be  a 
penalty  or  stipulated  damages.  Considering 
the  nature  of  this  agreement,  and  the  diffi- 
culty the  plaintiff  would  be  under  in  showing 
what  specific  damage  he  has  .«ustained  from 
the  defendant's  breacn  of  it,  I  think  we  can 
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the  intention  of  the  parties  is  fairly  to  be  gathered  from  the  instrument.^  The 
name  given  by  parties  will  not  have  a  controlling  effect,  if  their  intention  appears 
otherwise,  from  the  consideration  of  the  whole  agreement.^'"'  The  use  of  the 
word  "  penalty  "  in  connection  with  the  sum  named  is  not  decisive  on  the  point ;  ''■^ 


reasonably  construe  it  to  be  a  contract 
for    stipulated    and    ascertained  damages." 

24.  Smith  v.  Bergengren,  153  Mass.  236, 
26  N.  E.  690,  15  L.  R.  A.  768;  St.  Albans  v. 
Ellis,  16  East  352.  In  Jaquith  v.  Hudson,  5 
Mich.  123,  138,  the  court  said:  "  In  this 
class  of  cases,  where  the  law  permits  the 
parties  to  ascertain  and  fix  the  amount  of 
damages  in  the  contract,  the  first  inquiry  ob- 
viously is,  whether  they  have  done  so  in 
fact?  And  here,  the  intention  of  the  parties 
is  the  governing  consideration ;  and  in  ascer- 
taining this  intention,  no  merely  technical 
effect  will  be  given  to  the  particular  words 
relating  to  the  sum,  but  the  entire  contract, 
the  subject  matter,  and  often  the  situation  of 
the  parties  with  respect  to  each  other  and 
to  the  subject  matter,  will  be  considered." 
In  an  action  on  a  contract  binding  the  par- 
ties "  in  a  penal  sum  as  fixed  damages  "  for 
failure  to  perform,  it  was  held  that  actual 
damages  as  shown  by  the  evidence  could  alone 
be  recovered.  Hallock  v.  Slater,  9  Iowa  599 ; 
Lord  V.  Gaddis,  9  Iowa  265. 

25.  'New  Jersey. —  Whitfield  v.  Levy,  35 
N.  J.  L.  149. 

New  Yorfc. —  Beale  v.  Hayes,  5  Sandf.  640. 
North  Carolina. —  Lindsay  v.  Anesley,  28 
N.  C.  186. 

Pennsi/lvania. —  Pennypacker  v.  Jones,  106 
Pa.  St.  237. 

Texas.— Eakin  v.  Scott,  70  Tex.  442,  7 
S.  W.  777. 

England. —  Sainter  v.  Ferguson,  7  C.  B. 
716,  i3  Jur.  828,  18  L.  J.  C.  P.  217,  62  E.  C.  L. 
716.  Lord  Tenterden  said  that  "whether  the 
term  penalty  or  liquidated  damages  be  used 
in  the  agreement,  a  party  who  claims  com- 
pensation for  default  shall  only  be  allowed  to 
recover  what  damage  he  has  really  sustained." 
Kemble  v.  Farren.  6  Bing.  141,  145,  19  E.  C.  L. 
71,  3  C.  &  P.  623,  14  E.  C.  L.  749,  7  L.  J. 
C.  P.  0.  S.  258,  3  M.  &  P.  425,  31  Rev.  Rep. 
3C0. 

Soo  15  Cent.  Dig.  tit.  "Damages,"  g  157. 

"  Fixed  and  settled  damages." —  A  contract 
for  the'  sale  of  land  at  about  five  thousand 
dollars  stipulated  tliat  the  party  failing  to 
perform  sliould  pay  two  hundred  dollars  as 
"  fixed  and  settled  damages."  It  was  held 
that  this  sum  was  liquidated  damages  and 
not  a  penalty.  BrinkerhofT  ?;.  Olp,  35  Barb. 
(N.  Y.)  27. 

"To  forfeit  and  pay." — When  a  party  to 
an  RgrccTiK'iit  conlrjicts  upon  a  given  event 
"  to  forfeit  and  pay  "  a  certain  sum  of  money, 
it  will  be  consfrued  as  stipulafod  damnges, 
nnd  not  as  a  j)enaliy,  unless  a  contrary  in- 
tention is  to  be  inferred  from  oihcr  y>arts  of 
the  agreeriKTif .  (ilieddiek  t).  Marsli,  21  N.  .1.  L. 
463. 

26.  Joit>a. —  Nowiin  v.  Pyne,  40  Iowa  1'60. 
I,iiiiiniami. —  Welch  i\  Tliorn,  1(1  La.  188, 
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Maryland. —  Willson  v.  Baltimore,  83  Md 
203,  34  Atl.  774,  55  Am.  St.  Rep.  339. 

Massachusetts. —  Kellogg  v.  Curtis,  9  Pick. 
534. 

Michigan. —  Jaquith  v.  Hudson,  5  Mich. 
123. 

Missouri. —  Tinkham  v.  Satori,  44  Mo.  App. 
059. 

New  York. —  Noyes  v.  Phillips,  60  N.  Y. 
408,  16  Abb.  Pr.  N.  S.  400.  Where  a  contract 
prescribes  a  "  penalty  of  five  thousand  dol- 
lars, which  sum  is  hereby  named  as  stipu- 
lated damages  "  for  a  violation  of  its  cove- 
nants, the  maker  will  be  held  liable  for  the 
sum  named  as  liquidated  damages.  Tode  t". 
Gross,  4  N.  Y.  Suppl.  402. 

Pennsylvania. —  Graham  v.  Bickham.  2 
Yeates  32,  4  Dall.  149,  1  Am.  Dec.  328,  1 
L.  ed.  778 ;  Schofield  v.  Preston,  16  Phila.  100. 

Texas. —  Lindsey  v.  Rockwall  County,  10 
Tex.  Civ.  App.  225,  30  S.  W.  380. 

United  States. —  Grand  Tower  Min.,  etc., 
Co.  V.  Phillips,  23  Wall.  471,  23  L.  ed.  71. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  157. 

"  Fine  "  equivalent  to  "  penalty." —  Th^-  de- 
fendant at  the  time  of  purchasing  from  the 
plaintiff  certain  village  lots  entered  into  a 
written  agreement  not  to  sell  upon  said  lots 
any  kind  of  spirituous  liquors  in  quantities 
less  than  a  half  barrel,  and  that  in  case  hfi 
did  so  he  should  be  "  liable  to  pay  the  plain- 
tiff, his  heirs  and  assigns,  in  the  first  case 
a  fine  of  t€fn  dollars,  in  the  second  case  a  fine 
of  twenty  dollars,  and  for  every  further  case 
the  sura  of  fifty  dollars;"  and  by  a  further 
clause  he  promised  to  "  pay  the  said  punish- 
ment "  for  non-performance  of  his  covenant. 
It  was  held  that  the  sums  named  must  be  re- 
garded as  a  penalty,  and  not  as  liquidated 
damages,  the  word  "  fine  "  being  equivalent 
to  "penalty."  Laubenheimer  r.  Mann,  19 
Wis.  519. 

Remedy  double. —  A  penal  obligation  being 
secondary  to  a  primars'  one,  the  performance 
of  which  it  is  intended  to  assure,  the  creditor 
cannot,  except  in  two  contingencies,  avail 
himself  of  the  double  remedy  in  the  e^^ent  of 
the  debtor's  failure  to  fulfil  the  primary  ob- 
ligation to  accept  the  subsequent  perform- 
ance of  that  and  exact  the  penalty  at  one 
and  the  same  time ;  and  those  two  contin- 
gencies are:  First,  when  the  penalty  is  ex- 
pressly stipul,Tt<Hl  for  the  mere  delay;  and, 
second,  when  by  a  spoein.l  sti])ulntion  the 
penalty  nuiy  be  exacted  if  the  principal  obli- 
gation is  not  executed.  Barrow  v.  Bloom.  18 
La.  Ann.  276. 

Unless  the  intent  of  the  parties  be  clearly 
expressed  a  j)onalty  or  forfeiture  will  not  be 
considered  as  liquidated  damnges.  Colwcll 
)-.  Lawrence,  38  N.  Y.  71,  36  ITow.  Pr.  (N.  Y.) 
306  Jnffiniting  36  Barb.  043,  24  How.  Pr. 
324T;  Hong  V.  McGinnis,  22  Wend.   (N.  Y.-^ 
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nor  is  the  use  of  the  words  "  liquidated  damages  "  conckisive.^'''  In  determining 
whether  an  amount  named  in  a  contract  is  to  be  taken  as  penalty  or  liquidated 
damages  courts  are  influenced  largely  by  the  reasonableness  of  the  transaction,  and 
are  not  restrained  by  the  form  of  the  agreement  nor  by  the  terms  used  by  the 
parties,  nor  even  by  their  manifest  intent.^  If  the  instrument  provide  that  a 
larger  sum  shall  be  paid,  on  the  failure  of  the  party  to  pay  a  less  sum,  the  larger 
sum  is  a  penalty .^^  So  where  the  agreement  imposes  several  distinct  duties  or 
obligations  of  different  degrees  of  importance,  and  the  same  sum  is  named  as 
damages  for  a  breach  of  either  indifferently,  the  sum  is  to  be  regarded  as  a 
peiialty.^'^  Where  the  agreement  is  made  for  the  attainment  of  another  object  or 
purpose,  to  which  the  stipulated  sum  is  wholly  collateral,  such  sum  will  be  treated 
as  a  penalty .^^  Where  the  damages  are  capable  of  being  known  and  estimated, 
the  sum  fixed  upon  as  damages  will  be  treated  as  a  penalty,  although  declared  to 
be  intended  as  liquidated  damages.^^  Where  the  parties  have  agreed  on  the 
amount  of  damages,  ascertained  b}'  fair  calculation  and  adjustment,  and  have 


163;  Dennis  V.  Cummins,  3  Johns.  Cas. 
(N.  Y.)  297,  2  Am.  Dec.  160. 

27.  If  the  court  can  see  from  the  whole  in- 
strument taken  together  that  there  was  no 
intention  that  the  entire  sum  should  be  paid 
absolutely  on  tlie  non-performance  of  any  of 
the  stipulations  in  the  agreement,  they  will 
reject  the  words  and  consider  il;  as  being  in 
the  nature  of  a  penalty  only. 

Alahama. —  Watt  v.  Sheppard,  2  Ala.  425. 

/wdiaim.— Miller  v.  Elliott,  1  Ind.  484,  50 
Am.  Dee.  475. 

Michigan. —  Davis  v.  Freeman,  10  Mich. 
188. 

Veio  Hampshire. —  Chamberlain  v.  Bagley, 
11  N.  H.  234. 

2Vew  Jersey. — Whitfield  v.  Levy,  35  N.  J.  L. 
149. 

New  York.—  Shiell  v.  McNitt,  9  Paige  101. 
United  States.— Daivis  v.  U.  S.,  17  Ct.  CI. 
201. 

England. —  Davies  v.  Penton,  6  B.  &  C.  216, 
9  D.  &  R.  369,  5  L.  J.  K.  B.  0.  S.  112,  30 
Re^'.  Rep.  298,  13  E.  C.  L.  108:  Kemble  v. 
Farren,  6  Bing.  141,  19  E.  C.  L.  71,  3  C.  &  P. 
623.  14  E.  C.  L.  749,  7  L.  J.  C.  P.  0.  S.  258, 
3  M.  &  P.  425.  31  Rev.  Rep.  366;  Wallis  v. 
Smith,  21  Ch.  D.  243,  52  L.  J.  Ch.  145,  47 
L.  T.  Rep.  N.  S.  389,  31  Wkly.  Rep.  214  [dis- 
tinguishing Reilly  v.  Jones,  1  Bing.  302,  8 
E.  C.  L.  519,  1  L.'  J.  C.  P.  0.  S.  105,  8  Moore 
C.  P.  244,  25  Rev.  Rep.  640]  ;  Green  v.  Price, 
9  Jur.  857,  14  L.  J.  Exch.  105,  13  M.  &  W. 
695;  Horner  v.  Flintiflf.  11  L.  J.  Exch.  270, 
9  M.  &  W.  678 ;  Dimech  v.  Corlett,  12  Moore 
P.  C.  199,  14  Eng.  Reprint  887. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  157. 

28.  Where  the  contract  has  expressly  des- 
ignated the  amount  named  as  liquidated  dam- 
ages, courts  have  held  that  it  was  a  penalty ; 
and  conversely  where  the  contract  has  called 
it  a  penalty  it  has  been  held  to  be  liqui- 
da.ted  damages;  and  again,  where  the  parties 
have  manifestly  supposed  and  intended  that' 
an  exorbitant  and  unconscionable  amount 
should  be  forfeited,  the  courts  have  carried 
out  the  intent  only  so  far  as  it  was  right 
and  reasonable.  Davis  v.  U.  S.,  17  Ct  CI 
201. 


29.  Haldemann  v.  Jennings,  14  Ark.  329; 
Beale  v.  Hayes,  5  Sandf.  (N.  Y.)  640;  Bag- 
ley  V.  Peddie,  5  Sandf.  (N.  Y.)  192. 

30.  Indiana. —  Carpenter  v.  Loekhart,  1 
Ind.  434. 

New  J ersey. — Hoagland  i;.  Segur,  38  N.  J.  L. 
230. 

Neio  York. —  Lampman  v.  Cochran,  16 
2Sr.  Y.  275;  Beale      Hayes,  5  Sandf.  640. 

North  Carolina. — Thoroughgood  v.  Walker, 
47  N.  C.  15. 

Ohio. —  Berry  v.  Wisdom,  3  Ohio  St.  241. 

Pennsylvania. —  Shreve  v.  Brereton,  51  Pa. 
St.  175. 

England. —  Boys  v.  Ancell,  2  Arn.  9,  5  Bing. 
N.  Cas.  390,  35  E.  C.  L.  213;  Kemble  v.  Far- 
ren, 6  Bing.  141,  19  E.  C.  L.  71,  3  C.  &  P. 
623,  14  E.  C.  L.  749,  7  L,  J.  C.  P.  0.  S.  258, 
3  M.  &  P.  425,  31  Rev.  Rep.  306;  Astlev  v. 
Weldon,  2  B.  &  P.  346,  5  Rev.  Rep.  618.' 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  157. 

31.  California. —  Ricketson  v.  Richardson, 
19  Cal.  330. 

Massachusetts. — Fisk  v.  Gray,  11  Allen  132; 
Merrill  v.  Merrill,  15  Mass.  488;  Perkins  v. 
Lyman,  11  Mass.  76,  6  Am.  Dec.  158. 

Michigan. —  Jaquith  v.  Hudson,  5  Mich. 
123. 

Missouri. —  Long  v.  Towl,  42  Mo.  545,  67 
Am.  Dec.  355 ;  Moore  v.  Platte  County,  8  Mo. 
467. 

South  Carolina. —  Bearden  v.  Smith,  11 
Rich.  554. 

Wisconsin.  —  Laubenheimer  p.  Mann,  19 
Wis.  519. 

England. —  Sloman  v.  Walter,  1  Bro.  Ch. 
418.  28  Eng.  Reprint  1213. 

32.  Colwell  V.  Lawrence,  38  Barb.  (N.  Y.) 
643  [affirmed  in  38  N.  Y.  71]  ;  Spencer  v.  Til- 
den.  5  Cow.  (N.  Y.)  144  and  note;  Graham 
r.  Bickham,  4  Dall.  (Pa.)  149,  1  Am.  Dee. 
323,  1  L.  ed.  778 ;  Goldsborough  v.  Baker,  10 
Fed.  Cas.  No.  5,516,  3  Cranch  C.  C.  48:  Pink- 
erton  r.  Caslon.  2  B.  &  Aid.  704;  Davies  v. 
Penton.  6  B.  &  C.  216.  9  D.  &  R.  369,  5 
L.  J.  K.  B.  O.  S.  112,  30  Rev.  Rep.  298,  13 
E.  C.  L.  108.  Where  a  party  to  a  contract 
has  an  option,  in  efTect.  whether  he  will  do  or 
not  do  a  particular  thing,  or  where  the  sub 
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expressed  tliis  agreement  in  clear  and  explicit  terms,  the  amount  80  fixed  will  be 
treated  as  the  true  damages  and  not  as  a  penalty ;  ^  but  if  tlie  tvgreement  be 
unconscionable  the  court  will  not  be  bound  by  its  terms  as  to  tlie  rule  of 
damages.'^*  Where  tlie  parties  by  tlie  terms  of  tlieir  agreement  have  expressly 
pi'ovided  in  terms  whether  the  damages  shall  be  liquidated  or  unliquidated,  tliey 
will  be  so  construed  by  the  eourt."^ 


ject-matter  <A  the  agreement  is  of  such  a 
nature  that  damages  could  not  well  be  proved 
or  estimated,  and  the  amount  named  seems 
a  reasonable  approximation  to  the  damages 
which  the  other  party  might  actually  suffer 
from  the  non-performance,  it  will  be  held 
that  the  amount  named  shall  be  taken  as 
liquidated  damages.  But  where  there  is  an 
absolute  agreement  to  do  a  particular  act, 
followed  by  a  stipulation  as  to  damages  in 
case  of  a  breach,  and  the  nature  of  the  trans- 
action is  such  that  there  can  be  no  inherent 
difficulty  in  ascertaining  the  actual  damages, 
and  the  amount  named  in  the  contract  is  so 
excessive  that  it  will  not  only  make  the  other 
party  whole,  but  form  an  exorbitant  and  un- 
conscionable recovery,  it  will  be  held  that  the 
amount  named  should  be  regarded  as  a  pen- 
alty. Pearson  v.  Williams,  24  Wend.  (N.  Y. ) 
244,  26  Wend.  (N.  Y.)  630;  Davis  v.  U.  S., 
17  Ct.  CI.  201.     And  s€fe  injra.  VIII,  E,  1. 

33.  Alabama.. —  Brahan  v.  Pope,  1  Stew. 
135. 

California.—  Fisk  v.  Fowler,  10  Cal.  512. 

Connecticut. —  Tingley  v.  Cutler,  7  Conn. 
291;  Brooks  r.  Hubbard,  3  Conn.  58,  8  Am. 
Dec.  154. 

Georgia. —  Hardiee  v.  Howard,  33  Ga.  533, 
83  Am.  Dec.  176. 

Illinois.  —  Springdale  Cemetery  Assoc.  v. 
Smith.  24  111.  480. 

Maine  —  Gammon  r.  Howe,  14  Me.  250. 

Massachusetts. —  Leland  v.  Stone,  10  Mass. 
459. 

New  York. —  Leggett  v.  Mutual  L.  Ins.  Co., 
53  N.  Y.  394;  Mott  r.  Mott,  11  Barb.  127; 
O'Donnell  i:  Rosenberg.  14  Abb.  Pr.  N.  S.  59; 
Pettis  r.  Bloomer,  21  How.  Pr.  317;  Slosson 
V.  Beadle,  7  Johns.  72. 

Penmylvania.  —  Westerman  t.  Means,  12 
Pa.  St.  97. 

Eririlaiid. —  Farrant  r.  Olmins,  3  B.  &  Aid. 
692,  5  E.  C.  L.  398. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  157 
et  seq. 

34.  Baxt^T  r.  Wnlcs,  12  Mass.  365;  Cutler 
V. .  How,  8  Mass.  257  ;  Ixiggett  r.  Mutual  K 
Ins.  Co.,  53  N.  Y.  894.  See  also  Rolfe  v. 
Peterson,  2  Bro.  P.  C.  436,  1  Eng.  Reprint 
1048:  Txiwe  v.  Peers,  4  Burr.  2225;  Wilteara 
r.  Aslilon,  1  Campb.  78;  Harrison  r.  Wright, 
13  Knst  343,  12  R<'v.  Rep.  369;  Barton  r. 
GlovoT.  Holt  N.  P.  43.  3  K.  C.  L.  27. 

35.  Alahmna. —  Watts  v.  Slicppard,  2  Ala. 
425. 

Arkovfins. —  Nilson  r.  JoneHl)oro,  57  Ark. 
ICS,  20  S.  W.  101)3. 

(Uiliforriia. — PotU'r  r.  AhrenH,  110  Cal.  674, 
43  Pile.  388;  fyiglitiier  v.  Mcnzel.  35  Cal.  452. 

('(ihiTtuht,-  Denver  Ijiind,  civ.,  Co.  r.  Roaon- 
feld  f'oMslr.  f'o,,  l!l  Colo.  539,  .'iO  I'iic.  MO. 
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Delaware. —  Jester  v.  Murphy,  2  Del.  Ch. 
171. 

Georgia. —  Sanders  v.  Carter,  91  Ga.  450, 
17  S.  E.  345 ;  Swift  v.  Powell,  44  Ga.  123. 

Iowa. —  Sanford  v.  Belle  Plaine  First  Nat. 
Bank,  94  Iowa  080,  63  N.  W.  459;  Foley  v. 
McKeegan,  4  Iowa  1,  66  Am.  Dec.  107. 

Kentucky. —  Woodbury  v.  Turner,  etc.,  Alfg. 
Co.,  96  Ky.  459,  29  S.  W.  295,  16  Ky.  L. 
Rep.  506 ;  Hahn  v.  Horstman,  12  Bush  249. 

Louisiana. —  McGloin  !;.  Henderson,  6  La. 
720. 

Maryland. — Geiger  v.  Western  Maryland  R. 
Co.,  41  Md.  4;  Smithson  v.  U.  S.  Telegraph 
Co.,  29  Md.  162. 

Massachusetts.  —  Lynde  v.  Thompson,  2 
Allen  456;  Hodges  v.  King,  7  Mete.  583. 

Michigan. —  Davis  V.  Freeman,  10  Mich. 
188. 

Missouri. —  Basye  v.  Ambrose,  28  Mo.  39 ; 
Irwin  V.  Tanner,  1  Mo.  210. 

ISlew  Jersey. — Whitfield  v.  Levy,  35  J.  L. 
149. 

^ew  York. —  Dunlop  v.  Gregory,  10  N.  Y. 
241,  61  Am.  Dee.  746 ;  Laurea  v.  Bernauer,  33 
Hun  307  :  Wheatland  i\  Taylor,  29  Hun  70; 
Leggett  r.  Mutual  L.  Ins.  'Co.,  64  Barb.  23 
\affirming  50  Barb.  616]  ;  Holmes  r.  Holmes, 
12  Barb.  11.7  ;  Main  v.  King,  10  Barb.  59,  3 
Code  Rep.  142:  Perzell  v.  Shook.  53  N.  Y. 
Super.  Ct.  501 ;  Winch  v.  Mutual  Ben.  Ice 
Co.,  9  Daly  177;  Townsend  r.  Fislier,  2  Hilt. 
47;  Salters  r.  Ralph,  15  Abb.  Pr.  273:  Col- 
well  V.  Foulks,  36  How.  Pr.  306;  Pettis  v. 
Bloomer,  21  How.  Pr.  317:  Pearson  v.  Wil- 
liams. 24  Wend.  244,  26  Wend.  630:  Knapp 
r.  Maltby,  13  Wend.  587  ;  Shiell  v.  McNitt,  9 
Paige  101.  And  see  Mundy  v.  Culver,  18 
Barb.  336. 

Ohio. —  See  Abrams  v.  Kounts,  4  Ohio  214. 

Oregon. —  Zachary  v.  Swanger,  1  Greg.  02. 

Pemisylrania. —  Mathews  ?\  Sharp,  99  Pa. 
St.  560;  Streepcr  r.  Williams,  48  Pa.  St.  450. 

Boiilh  Carolina. — Williams  r.  Vance,  9  S.  C. 
344.  30  Am.  Rep.  26. 

Teirn,^.— Eakin  v.  Scott.  70  Tgx.  442,  7 
S.  W.  777 ;  Bessling  \\  Iloyle,  1  Tex.  App. 
Civ.  Cas.  §  287. 

Vermont. — Smith  r.  Wain\vTight',  24  Vt.  97. 

Virqinia. —  Welch  v.  McDonald,  85  Va.  500, 
8  S.  E.  711. 

Wyoming. —  Ivinson  r.  Althrop,  1  Wyo.  71. 

United  States. —  Van  Buron  r.  Digges,  11 
TTow.  461,  13  L.  od.  771;  White  i:  Arleth,  28 
Fed.  Ca.s.  No.  17,53fi,  1  Bond  319;  Satlorlee 
r.  U.  S.,  .30  Ct.  CI.  31:  Kennedy  i'.  U.  S.,  24 
Ct.  f:i.  122. 

Englnvd. —  Magee  r.  Tvav<-]1,  L.  R.  9  C.  P. 
107,  43  L.  J.  C.  P.  131,  30  L.  T.  Ren.  N.  S. 
169.  22  Wklv.  R<''p.  3,34:  T.^^a  r.  Whitnkrr, 
L.  R.  8  C.  P.  70,  27  L.  T.  Kop,  N.  S.  676,  21 
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D.  Rule  of  Oonstpuction  in  Doubtful  Cases.  It  is  tlae  tendency  and  pref- 
erence of  the  law  to  regard  a  sum  stated  to  be  payable  if  a  contract  is  not  fulfilled 
as  a  penalty  and  not  as  liquidated  damages  ;  for  by  treating  such  sum  as  a  penalty, 
the  recovery  can  be  apportioned  to  the  actual  damages  or  loss  actually  sustained. 
If  it  is  called  a  penalty  it  will  be  held  to  be  such,  unless  that  construction  is 
overcome  by  very  clear  evidence  of  an  intention  to  the  contrary,  derived  from 
other  parts  of  the  agreement.^^ 

E.  Damag-es  Capable  of  Being"  Aseeptained — l.  In  General,  "Whatever 
the  nature  of  the  contract  or  the  terms  in  which  it  has  been  expressed,  the  courts 
will  as  a  rule  construe  the  damages  as  a  penalty,  where  they  are  capable  of  being 
accurately  ascertained.^^ 


Wklv.  Eep.  230;  Hinton  r.  Sparkes,  L.  E. 
3  C.>.  101,  37  L.  J.  C.  P.  81,  17  L.  T.  Rep. 
N.  S.  600,  16  Wkly.  Rep.  360;  Kemble  v. 
Farren.  0  Ring.  141,  19  E.  C.  L.  71,  3  C.  &  P. 
623,  14  E.  C.  L.  749,  7  L.  J.  C.  P.  0.  S.  258, 
3  M.  &  P.  425,  31  Rev.  Rep.  366;  Reilly  v. 
Jones,  1  Ring.  302,  1  L.  J.  C.  P.  0.  S.  105, 
8  Moore  C.  P.  244,  25  Rev.  Rep.  640,  3 
E.  C.  L.  519;  Wallis  v.  Smith,  21  Ch.  D.  243, 
52  L.  J.  Ch.  145,  47  L.  T.  Rep.  K  S.  389,  31 
Wkly.  Rep.  214. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  154 
et  seq. 

Double  designation. —  Where  one  is  em- 
ployed as  a  superintendent  of  a  factorj'  by  a 
written  contract  which  is  to  run  for  ten  years, 
and  the  parties  bind  themselves  to  perform- 
ance in  a  certain  sum  as  liquidated  damages, 
and  in  an  earlier  arrangement  of  a  similar 
kind  the  parties  have  called  the  sum  both  a 
penalty  and  liquidated  damages,  the  amount 
so  stipulated  will  be  regarded  as  a  penalty. 
Ex  p.  Pollard,  19  Fed.  Cas.  No.  11,252,  2 
Lowell  411. 

No  recovery  beyond  stipulated  sum. —  In 
an  action  to  recover  money  deposited  with  de- 
fendant, where  the  answer  alleges  that  the 
deposit  was  made  as  a  forfeit  or  liquidated 
damages  to  secure  the  performance  of  a  con- 
tract by  plaintiff,  defendant  is  not  entitled 
to  introduce  evidence  showing  damage  from 
the  breach  of  contract  in  addition  to  the  liqui- 
dated damages  agreed  on.  Morrison  v.  Ash- 
burn,  (Tex.  Civ.  App.  1893)  21  S.  W.  993. 

36.  Alabama. —  Watts  v.  Sheppard,  2  Ala. 
425. 

Indiana. —  Hamilton  v.  Overton,  C  Blackf. 
200.  38  Am.  Dec.  136. 

Iowa. —  Foley  v.  McKeegan,  4  Iowa  1,  06 
Am.  Dee.  107. 

Maine. —  Gowen  r.  Gerrish.  15  Me.  273; 
Gammon  v.  Howe,  14  Me.  250. 

Massachusetts.  — •  Wallis  i\  Carpenter,  13 
Allen  19;  Hodges  r.  King,  7  Mete.  583; 
Brown  r.  Bellows,  4  Pick.  179. 

Mississipp'\ — Briglit  v.  Rowland,  3  How. 
398. 

Missouri. —  Moore  r.  Platte  County,  8  Mo. 
467. 

]\^ew  Jersey. — Whitfield  v.  Lew,  35  N.  ,T.  L. 
149;  Cheddiek  v.  Marsh,  21  N.  j.  L.  463. 

Neiv  York. —  Leggett  r.  Mutual  L.  Ins.  Co., 
53  N.  Y.  394:  Richards  r.  Edick.  17  Barb. 
2G0:  Hoag  V.  MeGinnesSj  22  Wend.  163. 


Pennsylvania.  —  Trenwith  v.  Meeser,  12 
Phila.  366. 

Boutli  Carolina. —  Owens  v.  Hodges,  1  Mc- 
Mull.  106. 

Tennessee. —  Baird  V.  ToUiver,  6  Humjjhr. 
186,  44  Am.  Dec.  298. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  155. 

37.  Whitfield  v.  Levy,  35  N.  J.  L.  149; 
Baird  v.  Tolliver,  6  Humphr.  (Tenn.)  186,  44 
Am.  Dec.  298;  Harris  v.  Miller,  11  Fed.  118, 
6  Sawy.  319.  There  was  a  stipulation  in  the 
contract  that  "  whosoever  of  the  two  con- 
tracting parties  breaks  this  contract  without 
sufKcient  cause,  and  which  is  contained  in 
said  contract,  has  to  pay  to  the  other  party 
the  sum  of  five  hundred  dollars  in  cash."  It 
was  held  that  the  sum  thus  stipulated  to  be 
paid  should  be  construed  to  be  a  penalty,  and 
not  as  liquidated  damages.  Hammer  v.  Brei- 
denbach,  31  Mo.  49. 

The  general  disposition  of  courts  in  this 
country  is  to  regard  the  sum  expressed  in  a 
bond  as  a  penalty  or  security  for  the  perform- 
ance of  the  condition  and  not  as  liquidated 
damages,  in  cases  where  the  parties  have  not 
expressly  declared  it  to  be  certainly  the  one 
or  the  other.  Therefore,  if  the  agreemejit 
assumes  the  form  of  a  bond,  with  condition 
that  it  shall  be  void  upon  the  performance  or 
non-performance  of  an  act,  the  prima  facie 
presumption  is  that  the  sum  of  money  men- 
tioned therein  is  intended  merely  as  a  se- 
curity, and  not  as  liquidated  damages ;  and 
this  presumption  will  stand  until  controlled 
by  very  strong  considerations.  Davis  v.  Gil- 
lett,  52  N.  H.  126. 

38.  Arkansas. —  Nevada  County  v.  Hieks. 
38  Ark.  557. 

Georgia. —  Lee  v.  Overstreet,  44  Ga.  50". 
Illinois. —  Tieman    v.    Hinman,    16  111. 
400. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Shoe- 
maker, 27  Kan.  677. 

Kentucky. —  Hahn  v.  Horstman,  12  Bvish 
249. 

WebrdsJca. —  Squires  r.  Elwood,  33  Nebr. 
126,  49  N.  W.  939. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Ward,  (Civ. 
App.  1896)  34  S.  W.  328. 

Wisconsin, —  Fitzpatrick  v.  Cottingham.  14 
Wis.  219. 

United  States.— White  r.  Arleth,  29  Fed, 
Cas.  No.  17.536,  1  Bond  319;  Davis  t\  U.  S., 
17  Ct.  CI.  201. 
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2.  Provisions  of  Agreement  Partially  Capable  of  Determination.  Wliere 

damages  for  breach  of  some  of  the  covenants  of  an  agreement  can  be  readily 
ascertained,  yet  there  are  others  where  tlie  loss  would  be  difficult  to  estimate,  the 
damages  will  usually  be  construed  as  a  penalty  and  not  as  liquidated.''''* 

F.  Actual  Damag-es  in  Proportion  to  Sum  Claimed  — 1.  In  General. 
"While  parties  are  allowed  to  fix  their  own  measure  of  damages  in  certain  cases  so 
far  as  they  are  deemed  reasonable,^  yet  the  amount  of  damages  claimed  must  be 
proportionate  to  the  breach  alleged.*^ 


See  15  Cent.  Dig.  tit.  "  Damages,"  §  154 
et  seq. ;  and  cases  cited  supra,  note  32. 

Award  of  arbitrators. —  Wiere  parties  bind 
themselves  in  a  certain  sum  to  abide  by  an 
award,  the  sum  is  a  penalty,  since  the  arbi- 
trators can  determine  the  actual  amount  due, 
and  only  the  award  with  interest  can  be  re- 
covered. Stewart  v.  Grier,  7  Houst.  (Del.) 
378,  32  Atl.  328. 

39.  Alabama. — ^McPherson  v.  Robertson,  82 
Ala.  459,  2  So.  333. 

Illinois.—  Trower  v.  Elder,  77  111.  452. 

Indiana. —  Carpenter  v.  Lockhart,  1  Ind. 
434. 

Kansas. —  St.  Louis,  etc.,  E.  Co.  v.  Shoe- 
maker, 27  Kan.  677. 

Massachusetts.  —  Higginson  v.  Weld,  14 
Gray  165;  Chase  v.  Allen,  13  Gray  42. 

Missouri. —  Morse  v.  Eathburn,  42  Mo.  594, 
97  Am.  De'c.  359;  Long  v.  Towl,  42  Mo.  545, 
97  Am.  Dec.  355 ;  Hammer  v.  Breidenbach,  31 
Mo.  49;  Basye  V.  Ambrose,  28  Mo.  39. 

Nevada. — -Morris  v.  McCoy,  7  Nev.  399. 

Neiv  Jersey. — Whitfield  v.  LeN-y,  35  N.  J.  L. 
149. 

'New  York. —  Niver  v.  Eossman,  18  Barb. 
50;  Bagley  v.  Peddie,  5  Sandf.  192. 

United  States. —  Charleston  Fruit  Co.  I). 
Bond,  26  Fed.  18. 

See  15  Cent.  Dig.  tit.  "  Damages."  §  165. 

No  division  of  provisions. — 'Wliere  the  dam- 
ages resulting  from  not  complying  with  part 
of  the  stipulations  of  a  contract  —  as  here, 
to  convey  land  —  are  capable  of  being  meas- 
ured, the  sum  fixed  upon  will  be  treated  as  a 
penalty.  The  sum  named  cannot  be  regarded 
as  a  penalty  as  to  part  of  the  provisions  and 
as  liquidated  damages  as  to  the  other  part. 
State  r.  Dodd,  45  N.  J.  L.  525. 

Where  a  man  agreed  to  do  three  things  of 
difTerent  degrees  of  importance,  or  pay  two 
thousand  fiv<»  hundred  dollars  as  stipulated 
d;i mages,  and  the  breach  assigned  was  omit- 
ting to  do  one  of  the  things,  the  value  of 
Mliich  Mas  n'adily  iiscortaiiinblo,  and  was  less 
tliaii  I  he  Sinn  s|H'<'iri('d  as  damages,  the  stipu- 
lation was  licid  to  be  a  penalty.  Thorough- 
good  r.  W  alkrr,  47  N.  C.  15. 

Where  a  note  referred  to  in  a  contract  is 
to  be  paid  on  breach  of  such  contract  by  de- 
fendant, and  the  contract  contains  several 
covenants  to  be  jicrfoi-nied  by  dc^fendant, 
Home  of  more,  and  hcjmki  of  h'ss,  import a,n('() 
tli.'in  otlicrH,  and  llie  actiinl  amount  of  dam- 
ages  which  jilnintilT  would  sustain  by  a 
breach  of  some  of  the  covenants  would  bo 
fiiMlIy  aKccrtniiicd,  tlic  siini  nioiitioncd  in  tint 
ii'ilc  Im  not  li(|ui(lnt('(l  (laiiiiigrs,  but  in  t.lio 
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nature  of  a  penalty.  Berry  v.  Wisdom,  3 
Ohio  St.  241. 

40.  Morse  v.  Eathburn,  42  Mo.  594,  97  Am. 
Dec.  359 ;  Cowdrey  v.  Carpenter,  1  Abb.  Dec. 
(N.  Y.)  445;  Manice  v.  Brady,  15  Abb.  Pr. 
(N.  Y.)  173.  The  recital  in  a  contract  that 
in  consequence  of  the  difficulty  of  ascertain- 
ing the  injury  which  would  result  from  a  non- 
performance the  parties  agree  upon  a  sum 
as  stipulated  damages  is  no  evidence  of  the 
difficulty,  etc. ;  yet  since  it  shows  that  the 
parties  intended  to  liquidate  the  damages  by 
contract,  if  the  sum  agreed  is  a  reasonable 
compensation,  it  is  proper  that  the  intention 
of  the  parties  should  be  given  effect.  Watt 
V.  Sheppard,  2  Ala.  425. 

No  more  than  compensation. —  When  par- 
ties to  a  contract  stipulate  that  in  case  of  a 
violation  thereof  the  party  making  default 
shall  pay  to  the  other  a  stipulated  sum,  the 
sum  so  fixed  will  be  taken  as  the  innocent 
party's  measure  of  damages  only  when  it 
appears  that  to  do  so  will  no  more  than  com- 
pensate his  losses.  Gillilan  v.  Eollins,  41 
Nebr.  540,  59  N.  W.  893. 

41.  Alabama. —  Hooper  v.  Savannah,  etc., 
E.  Co.,  69  Ala.  529;  Watts  v.  Sheppard,  2 
Ala.  425. 

California. —  Nash  v.  Hermosilla,  9  Cal. 
584,  70  Am.  Dec.  676. 

loiva. —  Bolster  v.  Post,  57  Iowa  698,  11 
N.  W.  637. 

Kansas. —  Condon  V.  Kemper,  47  Kan.  126, 
27  Pac.  829,  13  L.  E.  A.  671. 

Kentucky.—  Hahn  v.  Horstman,  12  Bush 
249 ;  Louisville  Water  Co.  v.  Youngstown 
Bridge  Co.,  16  Ky.  L.  Rep.  350. 

Massaclwsetts. —  Hall  v.  Crowlev,  5  Allen 
304,  81  Am.  Dec.  745. 

Michigan. —  Davis  v.  Freeman,  10  iSIich. 
188. 

Missouri. — ■  Potter  v.  McPherson.  61  Mo. 
240;  Morse  r.  Eathburn,  42  Mo.  594,  97  Am. 
Dec.  359;  Gower  i\  Saltmar.sh,  11  Mo.  271; 
Moore  v.  Platte  County,  8  Mo.  467. 

New  Yo7-k. —  Greer  v.  Tweed,  13  Abb.  Pr. 
N.  S.  427. 

North  Carolina. —  Henderson  v.  Cansler,  65 
N.  C.  542. 

I'entisylvania. —  Eoteson  v.  Whitesides.  16 
Serg.  &  "r.  320 ;  Graham  r.  Bickham.  4  Dall. 
149,  1  L.  ed.  778,  1  Am.  Dec.  323. 

Unilrd  Stales.— Tinvis  v.  U.  S.,  17  Ct.  CI. 
201  ;  Tavlor  r.  The  Marcella,  23  Fed.  Cas.  No. 
13.797.  1  Woods  302. 

Sec  1.^1  Cciii.  Dip.  lit.  "  Dnmagcs,"  §  170. 

Lord  Eldon,  in  delivering  the  judgment  of 
the  com  t  in  Astley  V.  Weldon,  2 'll.  &  I\  340, 
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2.  Damages  Disproportionate  to  Covenants.  "Where  the  damages  provided  for 
in  the  agreement  are  disproportionate  to  the  several  covenants  therein  provided, 
in  some  cases  being  grossly  excessive  and  in  others  entirely  inadequate,  they  will 
be  construed  as  a  penalty  rather  than  as  liquidated.*^ 

G.  Unceptainty  as  to  Amount  of  Damages.  Where  the  damages  are 
uncertain  in  their  ]iature,  difHcult  to  ascertain  or  impossible  to  be  estimated  with 
certainty,  by  reference  to  any  pecuniary  standard,  and  where  the  parties  them- 
selves are  more  intimately  acquainted  with  all  the  peculiar  circumstances,  and  are 
therefore  better  able  to  compute  the  actual  or  pi'obable  damages,'*^  it  has  been  the 


5  Rev.  Rep.  CIS  [quoted  in  Morse  r.  Rath- 
burn,  42  Mo.  594,  97  Am.  Deo.  359],  said  that 
he  had  felt  nmcli  embarrassment  in  ascer- 
taining the  principle  of  the  decisions,  and 
that  "  this  appeared  to  him  the  clearest  prin- 
ciple :  that  where  a  doubt  is  stated,  whether 
the  sum  inserted  be  intended  as  a  penalty  or 
not,  if  a  certain  damage  less  than  that  sum 
is  made  payable  upon  the  face  of  the  same  in- 
strument in  case  the  act  intended  to  be  pro- 
hibited be  done,  that  sum  shall  be  construed 
to  be  a  penalty,  though  the  mere  fact  of  the; 
sum  being  ajjparently  enormous  and  excessive 
would  not  prevent  it  from  being  considered  as 
liquidated  damages."  He  added  further: 
"  Prima  facie,  this  certainly  is  contract,  and 
not  penalty,  but  we  must  look  to  the  whole 
instrument;"  and  it  was  held  a  penalty. 

In  terrorem. —  Where  a  contract  provides 
for  a  forfeiture  of  a  sum  so  great  that  it  is 
apparent  that  the  provision  was  inserted  in 
terrorem,  it  will  be  treated  as  a  penalty,  and 
not  as  liquidated  damages.  Bradstreet  v. 
Baker,  14  R.  I.  546. 

No  decision  necessary. —  In  Georgia  Land, 
etc.,  Co.  V.  Flint,  35  Ga.  220,  it  was  held  that 
where  the  actual  damage  proved  was  equal  to 
the  sum  awarded  in  an  action  for  breach  of 
contract,  it  became  unneicessary  to  determine 
whether  the  condition  of  the  contract  was  in 
fact  stipulated  damages  or  a  penalty. 

Sum  above  market  value.— Wliere  an  ag- 
gregate sum  was  agreed  to  be  paid  in  the 
event  of  the  non-return  of  certain  state  bonds 
received  on  loan,  and  such  aggregate  sum  was 
greatly  above  the  market  value  of  the  bonds, 
it  was  regarded  as  a  penalty.  Baird  r.  Tolli- 
ver,  6  Humphr.  (Tenn.)  186,  44  Am.  Dec. 
298. 

Violation   of   rule  of   compensation. —  In 

Doane  v.  Chicago  City  R.  Co.,  51  111.  App. 
353,  it  was  held  that  where  the  amount  stipu- 
lated in  a  bond  is  such  that  it  violates  the 
fundamental  rule  of  compensation,  it  will  be 
treated  as  a  penalty,  without  reference  to  the 
narne  given  it  bv  the  parties. 

42.  Watts  v.  "Sheppard,  2  Ala.  425;  Cle- 
ment i\  Cash,  21  N.  Y.  253  :  Scliofield  r.  Pres- 
ton, 16  Phila.  (Pa.)  100;  Trenwith  r.  Meeser, 
12  Phila.  (Pa.)  360. 

43.  Alabama. —  Watts  v.  Sheppard,  2  Ala. 
425. 

Arkansas. — Williams  i'.  Green,  14  Ark.  315. 
California.— ?itreet<}r  r.  Rush,  25  Cal.  67; 
People  r.  Brooks,  16  Cal.  11. 

Georgia. —  Newman  v.  Wolfson,  69  Ga.  764. 


Illinois.— Gobble  v.  Linder,  76  111.  157; 
Boyce  v.  Watson,  52  111.  App.  361. 

Indiana. —  Studabaker  v.  White,  31  Ind. 
211,  99  Am.  Dec.  628;  Brown  i\  Maulsby,  17 
Ind.  10;  Hamilton  v.  Overton,  6  Blackf.  206, 
38  Am.  Dec.  136. 

Kentucky. —  Elizabe'thtown,  etc.,  R.  Co.  r. 
Geoghegan,  9  Bush  56. 

Maine. —  Jones  v.  Binford,  74  Me.  439 ; 
Dwinel  r.  Brown,  54  Me.  468;  Gammon  V. 
Howe,  14  Me.  250. 

Maryland. —  Pennsylvania  R.  Co.  v.  Reich- 
ert,  58  Md.  261. 

Massachusetts^ — Cushing  v.  Drew,  97  Mass. 
445;  Chase  v.  Allen,  13  Gray  42;  Hodges  v. 
King,  7  Mete.  583 ;  Pierce  r.  Fuller,  8  Mass. 
223,  5  Am.  Dec.  102. 

Michigan. — Jaquith  v.  Hudson,  5  Mich.  123. 

Minnesota. — ■  Mason  V.  Callender,  2  Minn. 
350,  72  Am.  Dec.  102. 

Mississippi. —  Bright  v.  Rowland,  3  How. 
398. 

Missouri. — ■  Morse  v.  Rathburn,  42  Mo.  594, 
97  Am.  Dec.  359. 

New  ufersei/.— Whitfield  v.  Levy,  35  N.  J.  L. 
149. 

New  York. — Bagley  v.  Peddie,  16  N.  Y.  469, 
69  Am.  Dec.  713  [reversing  5  Sandf.  192]; 
Cotheal  r.  Talmage,  9  N.  Y.  551,  61  Am.  Dec. 
716  [affirming  1  E.  D.  Smith  573]  ;  Cowdrey 
V.  Carpenter,  1  Abb.  Dec.  445  [reversing  1 
Rob.  429]  ;  Wooster  r.  Kisch,  20  Hun  61 ; 
Parsons  V.  Taylor,  12  Hun  252 ;  Hosmer  v. 
True,  19  Barb.  106;  Mundy  v.  Culver,  18 
Barb.  336;  Niver  v.  Rossman,  18  Barb.  50; 
Esmond  v.  Van  Benschoten,  12  Barb.  366; 
Holmes  r.  Holmes,  12  Barb.  137;  Mott  r. 
Mott,  11  Barb.  127;  Birdsall  v.  Twenty-Third 
St.  R.  Co.,  8  Daly  419;  Shute  v.  Hamilton, 
3  Daly  4G2 ;  Townsend  r.  Fisher.  2  Hilt.  47 ; 
Williams  v.  Dakin,  22  Wend.  201  [affirm- 
ing 17  Wend.  447]  ;  Smith  r.  Smith,  4  Wend. 
468;  Nobles  v.  Bates,  7  Cow.  307. 

OAto  — Waggoner  v.  Cox.,  40  Ohio  St.  539; 
Grasselli  v.  Lowden,  11  Ohio  St.  349;  Lange 
V.  Werk,  2  Ohio  St.  519. 

Pennsylvania. —  Powell  r.  Burroughs,  54 
Pa.  St.  329  ;  Stover  v.  Spielman,  1  Pa.  Super. 
Ct.  526;  Wilkinson  v.  Colley,  6  Kulp  401; 
Fox  V.  Snvder.  9  Pliila.  285;  Schofield  v. 
Preston,  16  Phila.  100. 

South  Carolina. —  Lipscomb  r.  Seegers,  19 
S.  C.  425;  Williams  v.  Vance,  9  S.  C.  344,  30 
Am.  Rep.  26. 

Tennessee.— Muse  v.  Swayne,  2  Lea  251,  31 
Am.  Rep.  607. 
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rule  to  allow  the  parties  to  ascertain  for  themselves,  and  provide  in  the  agreement 
itself  the  amount  of  dama<^es  which  shall  he  paid. 

H.  Delay  in  Performance  — 1.  In  General.  Where  a  party  has  defaulted 
in  the  performance  of  some  contract  involving  a  stipulation  of  forfeiture,  the 
courts  as  a  general  rule  construe  the  same  as  lirpiidated  damages  rather  than  as  a 
penalty,''''  unless  it  can  be  seen  from  the  evidence  that  the  forfeiture  is  dispropor- 
tionate to  the  breach/"' 

2.  Delay  in  Building  Contracts.  The  question  as  to  liquidated  damages  or  a 
penalty  very  frequently  arises  under  contracts  for  building,  which  provide  a  for- 


Texas. —  Bessling  v.  Hoyle,  1  Tex.  App.  Civ. 
Cas.  §  287. 

Vermont. —  Barry  v.  Harris,  49  Vt.  392. 

Wisconsin. —  Pierce  v.  Jung,  10  Wis.  30. 

United  States. —  Nielson  v.  Read,  12  Fed. 
441;  Harris  v.  Miller,  11  Fed.  118,  6  Sawy. 
319;  U.  S.  V.  Hatch,  26  Fed.  Cas.  No.  15,325, 
1  Paine  336. 

England. —  Crisdee  v.  Bolton,  3  C.  &  P.  240, 
14  E.  C.  L.  547;  Atkyns  v.  Kinnier,  4  Exch. 
776;  Green  v.  Price,  9  Jur.  857,  14  L.  J.  Exch. 
105,  13  M.  &  W.  695;  Leighton  v.  Wales,  7 
L.  J.  Exch.  145,  3  M.  &  W.  545. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  164. 

Relinquishment  of  right  of  support. —  The 
actual  consideration  in  a  deed  from  husband 
to  wife  was  her  relinquishment  of  her  right 
to  support  within  the  family,  but  the  nominal 
consideration  was  one  thousand  dollars.  It 
was  held  that  this  should  be  considered  as 
stipulated  damages,  since  the  value  of  the 
support  relinquished  could  not  be  estimated 
in  money.    Randall  v.  Randall,  37  Mich.  563. 

Unless  unreasonable. —  WThen  at  the  time  of 
making  a  contract  there  is  no  established  rule 
by  which  damages  for  its  breach  can  be  meas- 
ured, it  is  legitimate  for  the  parties  to  stipu- 
late for  compensation  to  either  side,  in  case 
of  a  breach,  and  the  amount  fixed  by  them 
will  be  treated  as  liquidated  damages,  unless 
it  is  unreasonable.  Louisville  Water  Co.  v. 
Youngstown  Bridge  Co.,  16  Ky.  L.  Rep.  350. 

44.  Alalama. —  O'Brien  v.  Anniston  Pipe- 
Works.  93  Ala.  582,  9  .>o.  415 ;  Watt  i\  Shep- 
pard,  2  Ala.  425. 

Arkansas. —  Nilson  v.  Jonesboro,  57  Ark. 
108,  20  S.  W.  1093;  Lincoln  V.  Little  Rock 
Granite  Co.,  56  Ark.  405,  19  S.  W.  1056. 

Illinois. — Ilennessy  v.  Metzger,  152  111.  505, 
38  N.  E.  1058,  43  Am.  St.  Rep.  267. 

Maryland. — Geiger  v.  Western  Maryland  R. 
Co.,  41  Md.  4. 

Massachusetts. —  Hall  v.  Crowley,  5  Allen 
304,  81  Am.  Dec.  745. 

'New  York. —  Weeks  v.  Little,  47  N.  Y. 
Super.  Ct.  1. 

Orcf/oii. —  Louis  r.  Brown,  7  Oreg.  326. 

J'cniisi/lfaiiia. — Malone  r.  Philadolpliia,  147 
Pa.  Si.  416,  23  All.  628. 

Virginia. — Welch  r.  McDonald,  85  Va.  500, 
8  S.  E.  711. 

See  15  Cent.  Dig.  tit.  "  Diunagcs,"  §§  167, 
173. 

In  a  contract  to  complete  a  grand  stand  for 
a  race-course  by  a  designated  day,  the  con- 
trjiflor  iigi'cr'd  lo  pny  tin'  owner  diic  liuiidrcd 
(lolhiiK  ;i  (liiy  for  cvi'iy  day  tliut  lie  should  be 
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in  default  after  the  day  stated,  which  sum 
was  thereby  agreed  upon  as  the  damages 
which  the  owner  would  suffer  by  reason  of 
such  default  and  not  by  way  of  penalty.  It 
was  held  that  the  sum  of  one  hundred  dollars 
a  day  was  liquidated  damages.  Monmouth 
Park  Assoc.  i".  Wallis  Iron  Works,  55  N.  J.  L. 
132.  26  Atl.  140,  39  Am.  St.  Rep.  626,  19 
L.  R.  A.  456. 

45.  A  labama. —  O'Brien  v.  Anniston  Pipe- 
Works,  93  Ala.  582,  9  So.  415 ;  Watt  v.  Shep- 
pard,  2  Ala.  425. 

Arkansas. —  Lincoln  v.  Little  Rock  Granite 
Co.,  56  Ark.  405,  19  S.  W.  1056. 

California. —  See  Muldoon  v.  Lj'nch.  60  Cal. 
536,  6  Pac.  417. 

Indiana. —  Dill  v.  Lawrence,  109  Ind.  564, 
10  N.  E.  573. 

Kentucky. —  Elizabethtown,  e^c,  R.  Co.  r. 
Geoghegan,  9  Bush  56. 

Massachusetts. —  Hall  v.  Crowley,  5  Allen 
304,  81  Am.  Dec.  745. 

Missouri. —  Potter  v.  McPherson,  61  Mo. 
240;  Moore  V.  Platte  County,  8  Mo.  467. 

New  York.—  Colwell  r.  Lawrence,  38  X.  Y. 
71,  38  Barb.  643,  36  How.  Pr.  306. 

Pennsylvania.  —  Clements  r.  Schuylkill 
River,  etc.,  Co.,  1.32  Pa.  St.  445,  19  AtL  27G. 

Texas.  —  Jennings  r.  Wilier,  (Civ.  App. 
1895)  32  S.  W.  24. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  173. 

Damages  disproportionate  to  breach. — 
Where  a  vendor  contracted  to  do  certain  Avork 
on  the  lot  sold,  and  in  case  he  failed  to  per- 
form, agreed  to  pay  "  as  liquidated  damages  " 
twenty  dollars  a  day  for  each  day  tlie  work 
remained  incomplete  after  the  expiration  of 
the  stipulated  time,  such  amount  to  be  de- 
ducted from  the  purchasc-prire  for  which  the 
vendee  had  given  his  note,  and  the  vendor 
performed  about  sixty  jx'r  cent  of  the  agreed 
work,  and  then  stopped,  it  was  held  that 
since  the  actual  damages  sustained  by  the 
vendee  could  readily  he  ascertained,  the 
amount  named  in  the  contract  as  "  liquidated 
damages  "  should  be  regarded  as  a  penalty, 
rK])ecially  as  its  enforcement  woiild  deprive 
the  voidor  not  only  of  the  purchase-money 
due  him,  but  a  large  sum  in  excess  thereof, 
llahn  V.  ITorstmnn,  12  Bush  (Kv.)  240. 

Where  a  railroad,  instead  of  condemning 
land  under  the  statute,  contracted  with  the 
owner  for  the  land  on  condition  of  doing  cer- 
tain work  on  specified  streets  w  itliin  a  certain 
time,  agreeing  that  for  every  day  after  de- 
fault it  would  ])ay  the  owner  one  dollar,  the 
iigrecment  was  for  a  j)enalty,  and  not  fnf 
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feitnre  of  a  certain  amount  for  each  day  in  wliicli  the  work  is  delayed.  The 
courts  have  usually  constraed  such  forfeiture  clauses  as  liquidated  damages  rather 
than  as  a  penalty";  '^^  and  this  principall}'  on  the  ground  of  the  uncertainty  in 
calculating  the  damages  claimed.*^  Where,  however,  from  a  consideration  of  the 
contract,  and  the  intention  and  circumstances  of  the  parties,  it  can  be  determined 
that  the  aajreement  was  really  intended  or  should  be  construed  as  a  penalty,  the 
courts  have  not  hesitated  so  to  construe  it.^ 

I.  Contract  Not  to  Eng-ag'e  in  Particular  Business.  Where  a  contract 
has  been  made  not  to  engage  in  any  particular  profession  or  business  within 


liquidated  damages,  since  there  was  no  pro- 
portionment  of  the  sum  stipulated  to  tlie  act- 
ual damage.  Hooper  i'.  Savannah,  etc.,  R. 
Co..  69  Ala.  529. 

46.  Arkansas. —  Nilson  v.  Jonesboro,  57 
Ark.  168,  20  S.  W.  1093. 

Illinois. — Hennessy  v.  Metzger,  152  111.  505, 
38  N.  E.  1058,  43  Am.  St.  Rep.  267. 

Maryland.— Geigev  l:  Western  Maryland  R. 
Co.,  4i  Md.  4. 

Massachusetts. —  Folsom  r.  McDonough,  6 
Cush.  208. 

Xcio  York.  —  Weeks  v.  Little,  47  N.  Y. 
Super.  Ct.  1 ;  Lennon  v.  Smith,  14  Daly  520, 
1  N.  Y.  Suppl.  97;  Bridges  r.  Hyatt,  2  Abb. 
Rr.  449:  Pettis  v.  Bloomer,  21  How.  Pr.  317. 
In  Beale  v.  Hayes,  5  Sandf.  640,  644,  the 
court  said :  "  Liquidated  damages,  when  a 
breach  is  proved  to  which  they  apply,  are  a 
positive  debt,  and  as  such,  they  exclude,  on 
both  sides,  the  consideration  and  the  proof  of 
actual  damages." 

Oregon. —  Louis  r.  Brown,  7  Oreg.  326. 

Pennsylvania.  —  Malone  Philadelphia, 
147  Pa.  St.  416,  23  Atl.  628;  Faunce  r.  Burke, 

16  Pa.  St.  469,  55  Am.  Dec.  519. 

Texas. — •  Indianola  r.  Gulf,  etc.,  R.  Co.,  56 
Tex.  594. 

Virginia. — Welch  v.  ]\IcDonald,  85  Va.  500, 
8  S.  is.  711. 

United  f< fates. —  Texas,  etc.,  R.  Co.  r.  Rust, 
19  Fed.  239. 

England.— Fletcher  v.  Dvche,  2  T.  R.  32,  1 
Rev.  Rep.  414. 

Cojiada.-  Scott  v.  Dent,  38  U.  C.  Q.  B.  30; 
MePhee  v.  Wilson,  25  U.  C.  Q.  B.  169. 

Compare  Brennan  v.  Clark,  29  Nebr.  385, 
45  N.  W.  472. 

Building  of  vessel. — In  Curtis  r.  Brewer, 

17  Pick.  (Mass.)  513,  it  was  held  that  in  a 
contract  for  building  a  vessel,  where  it  was 
stipulated  that  if  it  was  not  completed  by  a 
specified  date  defendant  was  to  pay  therefor 
to  plaintiffs  at  a  certain  rate  per  month  for 
any  delay  in  its  completion  after  that  time, 
and  the'  parties  bound  themselves  to  the  faith- 
ful performance  of  the  contract  in  a  specified 
sum,  the  damages  for  such  delay  were  liqui- 
dated by  the  agreement. 

47.  Arkansas. —  Nilson  v.  Jonesboro,  57 
Ark.  168,  20  S.  W.  1093. 

Illinois. — Hennessy  v.  j\Ietzger,  152  111.  505, 
38  K.  E.  1058,  43  Am.  St,  Rep.  267. 

loica. —  Wolf  V.  Des  Moines,  etc.,  R.  Co.,  64 
Iowa  380.  20  X.  W.  481. 

Maryland. — Geiger  r.  Western  Maryland  R. 
Co.,  41  Md.  4. 


Massachusetts. — Chase  v.  Allen,  13  Gray  42. 

A'ett-  York. —  Lennon  v.  Smith,  14  Daly  520, 
1  N.  Y.  Suppl.  97. 

Pennsylvania.  —  ilalone  V.  Philadelphia, 
147  Pa.  St.  416,  2g  Atl.  628;  Faunce  c.  Burke, 
16  Pa.  St.  469,  55  Am.  Dec.  519. 

Texas. — ■  Indianola  r.  Gulf,  etc.,  R.  Co.,  56 
Tex.  594. 

United  Slates. —  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  239. 

Under  Cal.  Code  Civ.  Proc.  §  1671,  which 
provides  that  parties  to  a  contract  may  agree 
on  an  amount  as  liquidated  damages  when 
from  the  nature  of  the  case  it  would  be  im- 
practicable to  fix  the  actual  damages,  taken 
in  connection  with  section  1670,  which  pro- 
vides that  every  contract  by  which  the  dam- 
ages to  be  paid  for  a  breach  are  determined 
in  anticipation  is  to  that  extent  void,  except 
as  expressly  provided  in  section  1671,  a  build- 
ing contractor's  bond,  stipulating  that  if  the 
building  is  not  completed  on  a  day  certain  he 
should  pay  one  hundred  dollars  for  each  day 
of  delay  as  liquidated  damages  does  not  of 
itself,  in  the  absence  of  all  other  evidence, 
make  it  clear  that  it  would  be  impracticable 
to  fix  the  actual  damages.  Patent  Brick  Co. 
V.  Moore,  75  Cal.  205,  16  Pac.  890. 

48.  K  contracted  with  C  for  the  building 
of  a  mill,  agreeing  to  furnish  to  him  all  mate- 
rials, as  fast  as  needed,  etc.,  and  to  pay  him 
one  thousand  dollars  "  fixed  and  stipulated 
damages "  for  any  failure  in  performance 
upon  his  part.  It  was  held  that  the  one 
thousand  dollars  was  in  tlie  nature  of  a  pen- 
alty, and  plaintiff  was  entitled  to  recover  only 
his  actual  damages.  Fitzpatrick  v.  Cotting- 
ham,  14  Wis.  219. 

Agreement  resembling  bond. —  Wliere  by 
written  instrument  A  acknowledged  his  in- 
debtedness in  a  specific  sum,  with  condition, 
to  be  void  if  B  should  be  put  in  possession  of 
a  certain  housei  and  lot  on  a  certain  day,  it 
was  held  that  the  amount  was  a  penalty  and 
not  liquidated  damages,  the  form  of  the  in- 
strument, which  was  not  unlike  a  bond,  pre- 
cluding the  idea  of  assessed  damages.  Beax-- 
den  V.  Smith,  11  Rich.  (S.  C.)  554. 

Rental  value. —  Where  defendant  failed  to 
finish  the  building  of  a  house  for  plaintiff  in 
the  time  agreed  on,  and  it  does  not  appear 
that  he  knew  plaintiff  expected  to  move  in  the 
house  at  such  time,  the  only  damages  recover- 
able by  plaintiff'  is  the  rental  value  of  the 
house  for  the  time  it  remained  uncompleted 
after  the  date  fixed  for  its  completion,  al- 
though there  was  an  agreement  in  the  con- 
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stated  limits,  it  lias  been  tlie  policy  of  the  courts  to  coTistrue  sucli  au  agreement 
as  liquidated  damages  rather  than  as  a  penalty,'''-'  in  tlie  absence  of  any  evidence 
to  show  that  the  amount  of  damages  claimed  is  unjust  or  oppressive,'"''''  or  that  the 
amount  claimed  is  disproportionate  to  the  damages  that  would  result  from  the 
breach  or  breaches  of  the  several  covenants  of  the  agreement/''  While  the  deci- 
sions in  this  class  of  cases  are  usually  based  upon  the  fact  that  the  damages  are 
uncertain  and  cannot  be  estimated,^^  it  has  also  been  held  that  where  there  is  a 
promise  to  pay  a  particular  sum  in  case  of  breach,  or  where  the  payment  of  the 
sum  named  is  the  very  substance  of  the  agreement,  a  recovery  may  be  had  for  the 
sum  named/^ 


tract  for  the  payment  of  a  certain  sum  per 
day,  as  liquidated  damages  in  case  of  failure 
to  coraple'te.  Simon  v.  Lanius,  9  Ky.  L. 
Eep.  59. 

49.  Alabama. —  McCurry  v.  Gibson,  108 
Ala.  451,  18  So.  806,  54  Am.  St.  Rep.  177. 

California. — ■  Streeter  v.  Rush,  25  Cal.  67. 
Georgia. —  Newman  v.  Wolfson,  69  Ga.  764. 
Illinois. —  Boyce  v.  Watson,  52  111.  App. 
361. 

Indiana. —  Duffy  v.  Shockey,  11  Ind.  70,  71 
Am.  Dec.  348;  Miller  v.  Elliott,  Smith  267. 

Kentucky. —  Applegate  v.  Jacoby,  9  Dana 
206.    Compare  Collins  v.  Farquar,  4  Litt.  153. 

Maine.—  Holbrook  v.  Tolby,  66  Me.  410,  22 
Am.  Eep.  581. 

Massachusetts. — Gushing  v.  Drew,  97  Mass. 
445;  Pierce  d.  Fuller,  8  Mass.  223,  5  Am.  Dec. 
102. 

New  Jersey.  —  Hoagland  V.  Segur,  38 
N.  J.  L.  230. 

ISlew  York. —  Mott  v.  Mott,  11  Barb.  127; 
Breck  v.  Ringler,  13  N.  Y.  Suppl.  501 ;  Wil- 
liams V.  Dakin,  22  Wend.  201  [affirming  17 
Wend.  447]  ;  Nobles  v.  Bates,  7  Cow.  307. 

0/uo.— Lange  v.  Werk,  2  Ohio  St.  519. 

Pennsylvania. —  Kelso  v.  Reid,  145  Pa.  St. 
606,  23  Atl.  323,  27  Am.  St.  Rep.  716;  Stover 
i\  Spielman,  1  Pa.  Super.  Ct.  526. 

Tennessee.— Muse  v.  Swayne,  2  Lea  251,  31 
Am.  Rep.  607. 

Texas. —  Riggins  v.  Hinehman,  3  Tex.  App. 
Civ.  Gas.  §  30. 

Vermont. —  Barry  i\  Harris,  49  Vt.  392. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  160. 

Person  entitled  to  recover  or  liable  on  stip- 
ulation.—  Where  a  livery -stable  keeper  sold 
■out  his  stock  to  two  persons,  agreeing  not  to 
•engage  in  the  business  in  the  same  stabit?, 
title  to  wliich  he  had  retained  for  live  years, 
it  was  held  tliat  after  one  of  the  buyCTs  had 
retired  fnun  tlio.  business  and  broken  his 
agreement  the  other  buyer  could  sue  in  his 
own  nain(?  foi-  the  recovery  of  the  whole  sum 
named,  ns  liquidated  dainages  in  the  original 
agicoiiciit.    Jolinson  v.  Gwiiin,  100  hid.  4(i(l. 

50.  Mueller  r.  Kloine,  27  111.  App.  473; 
Kelso  V.  l!ei(l,  145  I'a.  St.  600,  23  Atl.  323,  27 
Am.  St.  7)(i;  Muse  v.  Swayne,  2  I^ea 
rPenn.)  251,  31  Am.  Rep.  607;  Itiggins  r. 
lliiK'hiiian.  3  Tex.  App.  Giv.  Gas.  §  30.  In 
Smith  r.  iJrown,  164  Muss.  .584,  42  N.  10.  101, 
ili(f  eoiilnict  by  wiiich  defendant,,  on  selling  to 
jilaiiilill'  his  huHiiicHH,  eoveniDiled  "  under  a 
jieiijilty  "  of  II,  ccrtuin  amount,  not  io  eiigMg(! 
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in  competition  with  him,  and  was  dra\TO  by 
plaintifl's  attorney  and  signed  by  defendant 
without  reading.  It  was  held  to  provide  a  pen- 
a\ty,  and  not  liquidated  damages,  in  the  ab 
sence  of  strong  evidence  to  show  a  contrary 
intention. 

51.  Heatwole  v.  Gorrell,  35  Kan.  692,  12 
Pae.  135;  Perkins  v.  Lyman,  11  Mass.  70,  6 
Am.  Dec.  158;  Wilkinson  v.  Golley,  164  Pa. 
St.  35,  30  Atl.  286,  26  L.  R.  A.  114;  Moore  i: 
Colt,  127  Pa.  St.  289,  18  Atl.  8,  14  Am.  St. 
Rep.  845. 

52.  California. —  Streeter  v.  Rush,  25  Cal. 
67. 

Georgia. —  Newman  v.  Wolfson,  69  Ga.  764. 
Illinois. —  Boyee  v.  Watson.  52  111.  App. 
361. 

Massachusetts. — Gushing  v.  Drew,  97  Mass. 
445. 

Michigan. — Jaquitli  v.  Hudson,  5  Mich.  123. 

New  York.— Mott  v.  Mott,  11  Barb.  127; 
Dakin  v.  W,illiams,  17  Wend.  447;  Nobles  v. 
Bates,  7  Cow.  307. 

Ohio.— Lange  v.  Werk,  2  Ohio  St.  519. 

Pennsylvania. — Wilkinson  v.  Colley,  6  Kulp 
401. 

Tennessee. —  Muse  r.  Swayne,  2  Lea  251,  31 
Am.  Eep.  607. 

Vermont. —  Barry  v.  Harris,  49  Vt.  392. 
See  15  Gent.  Dig.  tit.  "  Damages,"  §  166. 

53.  Applegate  v.  Jacoby,  9  Dana  (Ky.) 
206;  Smith  v.  Bergengren,  153  Mass.  236,  26 
N.  E.  690,  18  L.  R.  A.  708.  Thus  Lord  Mans- 
field held  in  Lowe  v.  Peers,  4  Burr.  2225, 
2229  [quoted  in  Sraitli  v.  Bergengren,  153 
Mass.  236,  26  N.  E.  690,  18  L.  E.  A.  708], 
that  if  there  is  a  covenant  not  to  plow,  with 
a  penalty  in  a  lease,  a  court  of  equitj^  will 
relieve  against  the  penalty;  "but  if  it  is 
worded  —  'to  pay  51.  an  acre  for  every  acre 
plowed  up,'  there  is  no  alternative,  no  room 
for  any  relief  against  it,  no  compensation ; 
it  is  the  s|ubstance  of  the  agreement."  In 
Stafford  v.  Shortreod,  62  Iowa  524,  17  N.  W. 
756,  defendant  sold  jdnintifT  his  business  and 
good-will,  and  gave  a  bond  in  (he  luyiialty  of 
one  liundrod  dollars  not  to  engage  in  the  same 
business  in  the  same  ])lace.  It  was  held  that 
the  one  hundred  dollars  was  in  the  nature 
of  sti|)uhil'ed  damages,  and  that  defendant 
was  liable  in  the  full  sum  for  a  single  breach, 
and  that  plnintilT  could  not  ninintnin  an  in- 
junction under  Iowa  Code.  §  33S6.  for  a 
"  continuation  "  of  the  breach,  the  whole  lia- 
bility having  been  incurred  by  a  siiigle  breach. 
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J.  Default  in  Payment  of  Money —  l.  In  General.  As  a  general  rule  the 
doctrine  of  liquidated  damages  is  not  applicable  to  contracts  for  the  payment  of 
money  alone ;  in  such  case  tlie  court  construe  the  damages  as  a  penalty.^*  In 
cases  where  the  parties  to  a  contract  stipulate  for  the  payment  of  a  large  sum  of 
money  as  damages  for  the  failure  or  non-payment  of  a  smaller  sum  at  a  given 
time,  no  matter  what  may  be  the  language  of  the  parties,  the  large  sum  agreed 
upon  will  be  deemed  a  penalty,  and  not  liquidated  daraages.^^ 

2.  Usurious  Damages.  Where  liquidated  damages  are  claimed  for  the  non- 
payment of  a  sum  of  money  and  sucli  damages  exceed  the  jawful  rate  of  interest, 
they  are  necessarily  in  violation  of  the  law  of  usury  and  will  not  be  allowed.^^ 

K.  Non-Performance  of  Any  One  of  Several  Acts.  Where  the  agreement 
contains  several  distinct  and  independent  covenants  npon  which  there  may  be 
several  breaches,  and  one  sum  is  stated  to  be  paid  npon  breach  of  performance, 
that  sum  will  be  considered  a  penalty  and  not  liquidated  damages.^'' 


54.  Illinois. —  Morris  v.  Tillson,  81  111. 
GOT. 

Iowa. —  Kulin  v.  Myers,  37  Iowa  351. 

iSlew  York. — Ward  v.  Jewett,  4  Rob.  714; 
Spear  r.  Smith,  1  Den.  464. 

Rhode  Island.  ■ — ■  Sessions  v.  Richmond,  1 
R.  I.  298. 

Wisconsin. —  Fitzpatrick  c.  Cottingham,  14 
Wis.  219. 

England. — ■  Ke'mble  v.  Farren,  6  Bing.  141, 
19  E.  C.  L.  71,  3  C.  &  P.  623,  14  E.  C.  L. 
749,  7  L.  J.  C.  P.  0.  S.  258,  3  M.  &  P.  425, 
31  Rev.  Rep.  366. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  162. 

55.  Alabama. —  Watts  v.  Sheppard,  2  Ala. 
425. 

Illinois. —  Tiernan  v.  Hinman,  16  111.  400; 
Kimball  v.  Doggett,  62  111.  App.  528;  Bryton 
r.  Marston,  33  111.  App.  211.  And  see  Seo- 
field  V.  Tompkins,  95  111.  190,  35  Am.  Rep. 
160. 

loica. —  Gower  r.  Carter,  3  Iowa  244,  66 
Am.  Dee.  71. 

Maryland. —  Hough  t.  Kugier,  36  Md.  186. 

Massachusetts.  —  Fisk  v.  Gray,  11  Allen 
132. 

Nevada. —  Morris  v.  McC-oy,  7  Nev.  399. 

'Sew  York.—  Clement  v.  Cash,  21  N.  Y.  253 
[following  Lampman  r.  Cochran,  16  N.  Y. 
275];  Niver  v.  Rossman,  18  Barb.  50;  Beale 
V.  Hayes,  5  Sandf.  640;  Spear  v.  Smith,  1 
Den.  464. 

Ohio. —  Cairnes  v.  Knight,  17  Ohio  St.  68. 
Pennsylvania.  —  Schofield    v.    Preston,  16 
Phila.  100. 

England. —  Astley  v.  Weldon,  2  B.  &  P.  346, 
5  Rev.  Rep.  618. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  162. 

Arbitration  of  claim. —  A  claimed  a  balance 
to  be  due  him  from  B  and  they  referred  their 
dispute  to  referees  with  an  agreement  to  abide 
by  the  result,  and  that  if  either  party  refused 
to  fulfil  the  agreement  he  should  pay  the 
other  five  hundred  dollars  as  "  liquidated 
damages."  The  referees  reported  that  A 
should  pay  B  three  hundred  and  ten  dollars. 
It  was  held  that  on  the  refusal  of  A  to  pay 
the  amount  awarded  against  him  B  might 
maintain  suit  for  its  recovery,  but  not  for 
the  "  liquidated  damages "  specified  in  the 


agreement.  Gray  v.  Crosby,  18  Johns.  (N.  Y.) 
219. 

Debt  actually  due. —  If  a  note  be  payable 
at  a  specified  day,  for  a  certain  sum,  which 
may  be  discharged  by  the  payment  of  a  less 
sum  at  an  earlier  day,  the  greater  sum  is  not 
in  the  nature  of  a  penalty,  but  is  the  debt 
actually  due,  and  is  recoverable  if  the  less 
sum  be  not  paid  according  to  the  terms  of  the 
note.    Carter  v.  Corley,  23  Ala.  612. 

56.  Georgia.—  Clark  v.  Kay,  26  Ga.  403. 
Indiana. —  Brown  v.  Maulsby,  17  Ind.  10. 
Kansas. —  Foote  v.  Sprague,  13  Kan.  155; 

Kurtz  V.  Sponable,  6  Kan.  395. 

Louisiana. —  GriflSn  v.  His  Creditors,  6  Rob. 
216. 

Neio  York. —  Gray  v.  Cosby,  18  Johns.  219. 
Rhode  Island. — ■  Sessions  v.  Richmond,  1 
R.  I.  298. 

England.—  Orr  v.  Churchill,  1  H.  Bl.  227,  2 
Rev.  Rep.  759. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  162. 

Not  a  matter  of  equity. —  Where  a  note 
stipulates  for  payment  of  a  certain  per  cent 
as  liquidated  damages  for  non-payment,  if  it 
is  not  paid  promptly  at  maturity,  the  in- 
creased interest  is  merely  liquidated  damages 
from  which  relief  can  be  had  at  any  time  by 
payment,  and  involves  no  special  hardship 
calling  for  the  interference  of  a  court  of 
equity.     Bane  v.  Gridley,  67  111.  388. 

The  stipulation  of  the  parties  as  to  the  rate 
of  interest  after  maturity  may  be  accepted 
as  the  measure  of  damages,  provided  they 
adhere  to  what  may  be  reasonably  sufficient 
to  compensate  the  loss  arising  from  the 
breach  of  contract.  If,  however,  the  rate  of 
interest  specified  in  the  contract  greatly  ex- 
ceeds the  real  value  of  the  money,  it  is  to  be 
regarded  as  a  penalty  for  the  non-payment  of 
the  principal  sum,  rather  than  a  just  recom- 
25ense  for  detaining  it.  Browne  f.  Steck,  2 
Colo.  70. 

57.  Alalama. —  Watt  r.  Sheppard,  2  Ala. 
425. 

California. —  People  v.  Central  Pac.  R.  Co., 
76  Cal.  29.  18  Pac.  90;  Nash  v.  HermosiUa, 
9  Cal.  584,  70  Am.  Dec.  676. 

Florida.—  Smith  v.  Newell,  37  Fla.  147,  20 
So.  249. 
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L.  Breach  of  Contract  of  Sale.  In  defcenuiiiing  whether  a  sum  claimed 
upon  a  breacli  of  contract  for  Hale  is  liquidated  damages  or  a  j^enalty,  the  court 
should  look  at  the  nature  of  the  contract  and  the  words  and  intentions  of  the 
parties;'"'^  but  such  sums  have  usually  been  held  liquidated  damages  for  the 
reason  that  the  damages  sustained  are  in  almost  all  cases  uncertain  and  very 
difficult  to  estimate.^'* 


6'eor(/ja.— Swift  v.  Crow,  17  Ga.  609. 
/iidiana.— Carpenter    v.    Lockhart,  Smith 
326. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Shoe- 
maker, 27  Kan.  677. 

Massachusetts. —  Chase  v.  Allen,  13  Gray 
42;  Heard  v.  Bowers,  23  Pick.  455. 

Michigan. —  Daily  v.  Litchfield,  10  Mich. 
29. 

Minnesota. —  Carter  v.  Strom,  41  Minn. 
522,  43  N.  W.  394. 

Missouri. — Morse  v.  Ratliburn,  42  Mo.  594, 
97  Am.  Dec.  359. 

Neio  Jersey. —  Monmouth  Park  Assoc.  v. 
Warren,  55  N.  J.  L.  598,  27  Atl.  932;  Hoag- 
land  V.  Segur,  38  N.  J.  L.  230;  Cheddick  v. 
Marsh,  21  N.  J.  L.  463. 

New  York. —  Staples  v.  Parker,  41  Barb. 
648;  Niver  v.  Rossman,  18  Barb.  50;  Beale 
V.  Hayes,  5  Sandf.  640. 

Oregon. —  Wilhelra  r.  Eaves,  21  Oreg.  194, 
27  Pac.  1053,  14  L.  R.  A.  297. 

Pennsylvania. —  Keck  v.  Bieber,  148  Pa.  St. 
645.  24  Atl.  170,  33  Am.  St.  Rep.  846 ;  Curry 
V.  Larer,  7  Pa.  St.  470,  49  Am.  Dec.  486; 
Trenwith  v.  Meeser,  12  Phila.  366. 

Houth  Carolina. —  Owens  v.  Hodges,  1  Mc- 
Mull.  106. 

Enaland. —  Kemble  v.  Farren,  6  Bing.  141, 
19  'E]  C.  L.  71,  3  C.  &  P.  623.  14  E.  C.  L. 
749,  7  L.  J.  C.  P.  0.  S.  258,  3  M.  &  P.  425, 
31  Rev.  Rep.  366  [cited  in  Cheddick  v. 
Marsh,  21  N.  J.  L.  463]  ;  Astley  v.  Weldon, 
2  B.  &  P.  346,  5  Rev.  Rep.  618;  Crisdee  v. 
Bolton.  3  C.  &  P.  240,  14  E.  C.  L.  547. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  163. 

Partial  performance. —  AVliere  a  contract 
specifies  a  certain  sum  to  be  paid  as  dam- 
ages on  failure  of  either  party  to  perform 
"  all  and  every  one  of  the  covenants  and 
agreements  resting  upon  him  "  and  does  not 
provide  for  part  performance,  plaintifl''s 
waiver  of  complete,  and  his  acceptance  of 
part,  performance  changes  the  agreement  for 
litiuidatcd  damages  into  one  for  a  penalty, 
and  ciilitlcs  him  to  recover  only  for  dam- 
ages actually  sustained  liy  a  ])artial  breach 
of  tlie  contract.  Wibaux  r.  Grinnell  Live- 
stock Co.,  »  M(nit.  154,  22  ]'ac.  492.  So 
where  a  contrjict  ])roscrihc(l  payment  of  oiu; 
and  the  same  round  hiuu,  I'm-  a,  default  of  the 
promisor  to  obtain  fcjr  tlu^  ))romisee  title  to 
any  of  certain  hiiuls,  or  to  obtain  a  privilege 
of  .selection  ix'twecn  certain  laiidH,  and  made 
no  dill'iTcnce  hetuceii  a  total  and  a  partial 
(lefaiill,,  it  was  held  tluit  the  sum  must  bii 
cof],si(l('i<'(l  a,  penally,  not  li(|ui(laU'(l  damages, 
hyiiiaii  /".  I'lilicorU.  '10  Wis.  501!. 

Where  an  a>;reemcnt  consisted  of  several 
particular.s  diftering  very  much  in  importance, 
and  cniilaini'il  ii  provision  (hat  citlici'  [lai'ly 
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wlio  should  violate  the  agreemenf  in  any  part 
should  pay  the  sum  of  five  thousand  dollars 
"  as  liquidated  damages,"  but  this  provision 
was  inserted  at  the  suggestion  of  the  drafts- 
man, and  it  appeared  to  have  received  little 
or  no  previous  attention  by  the  parties,  it 
was  held  that  it  was  to  be  treated  as  a  pen- 
alty. Jackson  v.  Baker,  2  Edw.  (X.  Y.) 
471. 

58.  Gobble  v.  Linder,  76  HI.  157;  Yetter  v. 
Hudson,  57  Tex.  004. 

59.  California. —  Fisk  v.  Fowler,  10  Cal. 
512. 

Connecticut. —  Tingley  v.  Cutler,  7  Conn. 
291. 

Illinois. —  Burk  v.  Dunn,  55  111.  App.  25. 

Indiana. —  Jaqua  v.  Headington.  114  Ind. 
309,  16  N.  E.  527 ;  McCormick  v.  Mitchell,  57 
Ind.  248. 

J/iwwesoto.— Easier  r.  Beard,  39  Minn.  32, 
38  N.  W.  755. 

Missouri. — •  Morse  u.  Rathburn,  42  Mo.  594, 
97  Am.  Dec.  359. 

Pennsylvania. —  Wolf  Creek  Diamond  Coal 
Co.  V.  Schultz,  71  Pa.  St.  180:  Streeper  v. 
Williams,  48  Pa.  St.  450. 

South  Dakota. —  Barnes  v.  Clement,  8  S.  D. 
421,  66  N.  W.  810. 

Texas. —  Talkin  v.  Anderson,  (Sup.  1892) 
19  S.  W.  852;  I'etter  ?•.  Hudson,  57  Tex.  604. 

Wisconsi7i. —  Berrinko€t  v.  Traphagen,  39 
Wis.  219;  Pierce  r.  Jung,  10  Wis.  30. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  168. 

Cal.  Civ.  Code,  §  1670,  provides  that  "  every 
contract  by  which  the  amount  of  damages 
to  be  paid  .  .  .  for  a  breach  of  an  obliga- 
tion, is  determined  in  anticipation  thereof,  is 
to  that  extent  void?,  except  as  expressly  pro- 
vided in  next  section."  Section  1671  provides 
that  "  the  parties  to  a  contract  maj'  agree 
therein  upon  an  amount  which  shall  be  pre- 
sumed to  be  the  amount  of  damages  sustained 
by  a  breach  tliereof,  when  from  the  nature 
of  the  case  it  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actvml  damage." 
Under  such  statute  it  was  held  that  a  con- 
tract for  the  sale  of  grain  ))ags,  which  pro- 
vides that  the  vendor  shall  pay  the  vendee 
three  cents  for  each  bag  which  he  refuses  or 
neglects  to  deliv<M-,  as  liquichited  damages,  is 
void,  althougli  it  recites  that  from  the  na- 
ture of  the  case  it  will  bo  extremely  dilTTcult 
to  determine  the  damages.  Pacific  Factor 
Co.  r.  Adler,  90  Cal.  110,  120,  27  Pac.  36,- 
25  Am.  SI.  Hep.  102.  See  also  Drew  V.  Ped- 
lar, S7  Cal.  143,  25  Pac.  749,  22  Am.  St. 
Ro)).  'i57  ;  I'lva  P.  McMalion-,  77  Cal.  467,  19 
I'ac.  S72.  >Vliere,  however,  under  the  .same 
still  u.le  a.  manufacturer  agreed  to  deliver  a 
liiirvcstcr  lo  plaintilV,  with  contract  of 
warraU'ly,   in  exchange   for  a   machine  bo- 
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M.  Breaeh  of  Contract  of  Hiring-.  The  courts  have  nsually  construed  the 
damages  as  liquidated  in  breaches  of  contract  for  liiring  on  the  ground  that  they 
can  be  rarely  estimated,'*  but  in  such  cases  the  stipulation  must  be  reasonable  and 
bear  some  proportion  to  the  breach  complained  of."' 

N.  Breach  of  Contract  of  Lease.  The  same  general  rule  obtains  in  cases  of 
breach  of  contracts  of  lease,  since  damages  in  such  cases  can  rarely  be  correctly 
estimated.  Parties  are  allowea  to  fix  their  own  terms  but  the  stipulation  must 
be  a  reasonable  one,  and  some  substantial  damage  must  have  resulted."^ 


longing  to  plaintiff,  the  latter  agreeing  to 
pay  in  addition  thereto  a  named  sum,  and  in 
case  the  harvester  should  not  do  good  woi^k 
plaintiff  was  not  to  pay  any  money  in  con- 
sideration of  the  exchange,  it  was  held  that 
sucli  contract  did  not  come  within  the  excep- 
tion of  the  above  statute,  and  that  evidence 
was  admissible  of  the  actual  damage  sus- 
tained by  plaintiff  from  a  breach  of  the  war- 
ranty. Greenleaf  v.  Stockton  Combined  Har- 
vester, etc.,  Works,  78  Cal.  G06,  21  Pac.  369. 

60.  Wilson  f.  Duls,  1  N.  Y.  City  Ct.  132; 
Tennessee  Mfg.  Co.  v.  James,  91  Tenn.  154, 
18  S.  W.  202,  30  Am.  St.  Rep.  865,  15  L.  R.  A. 
211.  Where  an  agreement  to  employ  an  at- 
torney in  a  verj^  impoi'tant  suit,  after  provid- 
ing for  a  liberal  compensation  in  case  of  suc- 
cess, stipulated  that  in  case  the  suit  should 
be  settled,  discontinued,  or  taken  from  the  at- 
torney's control,  he  should  be  paid  tifteen 
thousand  dollars,  it  was  held  that  this  sum 
was  not  a  penalty,  but  liquidated  damages, 
in  lieu  of  damages  of  an  uncertain  and  doubt- 
ful nature.    Ryan  i\  Martin,  16  Wis.  57. 

Intoxication. —  In  Henderson  v.  Murphree, 
109  Ala.  556,  20  So.  45,  defendants  took  plain- 
tiff', who  had  theretofore  been  their  clerk,  into 
partnership.  Plaintiff,  who  had  been  addicted 
to  the  excessive  use  of  intoxicating  liquor,  but 
who  had  reformed,  again  became  intoxicated, 
whereupon  the  parties  entered  into  an  agree- 
ment which  provided  that  if  he  should  again 
use  liquor  to  excess  he  should  forfeit  to 
plaintiff  all  interest  in  the  partnership  and 
in  the  profits,  and  should  instead  be  paid  a 
certain  salary  for  his  services,  it  was  held 
that  the  forfeiture  of  plaintiff's  interest  in 
the  partnership  in  case  of  his  becoming  in- 
toxicated would  be  enforced  as  liquidated 
damages,  since  the  actual  damages  were  un- 
certain. See  also  Keeble  v.  Keeble,  85  Ala. 
552,  5  So.  149. 

61.  A  contract  of  employment  between  a 
waiter  and  the  proprietors  of  a  hotel  which 
stipulates  that  if  the  waiter  leave  their  serv- 
ice without  giving  three  days'  notice  he  shall 
forfeit  all  moneys  owing  him  provides  for  a 
penalty,  and  not  for  liquidated  damages,  since 
the  amount  is  greatly  in  excess  of  the  actual 
damage.  Wagner  c.  Kingsley,  7  Misc.  (N.  Y. ) 
744,  27  N.  Y.  Suppl.  1124;  Schmieder  v. 
Kingslej%  6  Misc.  (N.  y.)  107,  26  N.  Y. 
Suppl.  31. 

62.  In  Mawson  r.  Leavitt,  16  Misc.  (N.  Y.) 
289,  37  N.  Y.  Suppl.  1138,  it  was  held  that 
a  provision  in  a  contract  (by  which  defend- 
ant agreed  to  furnish  his  theater  for  a  week, 
and  plaintiff  agreed  to  furnish  his  theatrical 


company  and  play  in  the  theater  for  said 
week,  proceeds  to  be  divided)  that  on  any 
violation  ^of  the  above-mentioned  covenants 
by  either  party  the  sum  of  five  hundred  dol- 
lars on  demand  as  liquidated  damages  is  not 
a  covenant  for  a  penalty,  but  for  liquidated 
damages,  since  it  was  competent  for  the 
parties  to  fix  their  liability  in  a  reasonable 
amount. 

Fine  in  addition  to  actual  damages. — Where 
a  contract  by  defendants  for  the  use  of  elec- 
trotype plates  provides  that  they  shall  be  lia- 
ble for  any  damages  caused  by  a  wrongful 
use  thereof,  and  shall  pay  in  addition  a  fine 
equal  to  ten  times  the  price  of  the  electro- 
types wrongfully  used,  the  fine  is  a  penalty, 
and  not  liquidated  damages,  since  it  is  in 
addition  to  the  actual  damage  sustained. 
Meyer  v.  Estes,  164  Mass.  457,  41  N.  E.  683,. 
32  L.  R.  A.  283. 

Lessee  remaining  in  possession. —  Where 
the  lessee  covenants  to  pay  double  rent  for 
such  time  as  the  lessor  shall  be  kept  out  of 
possession,  after  the  term  is  ended,  by  a  for- 
feiture, such  double  rent  will  not  be  consid- 
ered as  a  penalty,  but  as  liquidated  damages, 
since  the  lessee  by  remaining  in  possession 
evidently  considers  the  property  of  greater 
value  than  the  rent.  Walker  r.  Engler,  30 
Mo.  130. 

63.  Wilmington  Transp.  Co.  v.  O'Neil,  98 
Cal.  1,  32  Pac.  705;  Poppers  r.  Meagher,  148 
111.  192,  35  N.  E.  805  [affirmmg  47  111.  App. 
693]  :  Peine  v.  Weber,  47  111.  41 ;  Leary  v. 
Laflin,  101  Mass.  334;  Powell  v.  Burroughs, 
54  Pa.  St.  329. 

A  bark  was  chartered  to  respondents,  the 
charter  providing  that  it  should  be  "  entered 
at  New  York,  by  the  respondent's  agents,  or, 
on  default  thereof,  the  owTier  should  pay  £20 
estimated  damages."  It  was  held  that  the 
stipulation  was  a  reasonable  one,  and  that 
the  stipulated  damages  should  be  allowed 
without  further  proof  of  specific  damage  than 
the  delay  of  one  day.  Gallo  v.  McAndrews, 
29  Fed.  715. 

A  clause  in  a  lease  of  water-power,  that  in 
default  of  a  sufficient  supply  pf  water  the 
lessor  shall  forfeit  a  pro  rata  proportion  of 
the  water-rents  accruing  during  the  existence 
of  such  deficiency,  is  not  a  provision  for  liqui- 
dated damages,  such  as  will  prevent  recovery 
of  other  damages  by  the  lessee,  when  it  ap- 
pears that  the  deficiency  was  the  result  of  the 
lessor's  failure  to  repair  injuries  to  the  race 
and  dam  caused  by  an  unusual  freshet,  and 
that  the  rental  value  of  the  lessee's  mill, 
which  was  useless  without  the  power,  was 
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0.  Partial  Breach  of  Agreement.  Where  tlie  agreement  lias  been  par- 
tially performed,  it  is  the  policy  of  the  courts  to  regard  the  ilamages  as  a  jjenalty, 
and  allow  the  plaintiff  to  recover  only  such  damages  as  he  has  actually  sustained/'* 
Where  the  contract  contains  several  distinct  agreements  or  stipulations,  the  mere 
omission  or  failure  to  perform  the  contract  in  its  entirety  will  not  entitle  the 
plaintiff  to  liquidated  damages."^  So  a  claim  for  a  stipulated  sum  as  liquidated 
damages  for  a  non-]3erforjnance  of  a  partially  ])ei'foi'med  contract  cannot  be 
enforced  where  its  completion  can  be  effected  at  small  expense  compared  to  the 
liquidated  sum."" 

P.  Accrual  of  Rig'ht.  As  a  general  rule  the  right  to  claim  damages  as  liqui- 
dated damages  or  a  penalty  accrues  after  an  offer  and  refusal  to  perform  the 
agreement,  coupled  with  a  present  ability  to  do  so."''  In  all  cases,  however, 
regard  should  be  had  to  the  terms  of  the  contract  itself,"^  and  to  the  intention  of 
the  parties  and  the  surrounding  circumstances  under  which  the  agreement  was 
made."''* 


twenty  dollars  per  day,  while  the  rent  of  the 
power  was  but  three  dollars.  Pengra  v. 
Wheeler,  24  Oreg.  532,  34  Pac.  354,  21  L.  R.  A. 
726. 

No  substantial  damages. —  A  provision  in  a 
lease  for  five  thousand  dollars'  damages,  to 
cover  interruption  of  earnings  and  other  losses 
in  addition  to  unpaid  rent,  in  case  of  breach 
by  the  lessee,  when,  on  an  actual  breach,  no 
substantial  damage  has  been  suffered,  must  be 
held  to  be  a  penalty.  Gay  Mfg.  Co.  v.  Camp, 
65  Fed.  794,  13  C.  C.  A.  137. 

Terms  unreasonable. —  "Wliere  a  contract 
for  the  hiring  of  a  cow  for  a  year  provides 
that  the  borrower  is  to  return  the  cow  in  a 
year  with  six  dollars,  and  if  not  then  de- 
livered pay  six  dollars  a  year  until  deliv- 
ered, the  damages  allowed  for  failure  to  re- 
turn the  cow  will  be  the  first  six  dollars  and 
interest  thereafter  on  that  amount  and  the 
value  of  the  cow,  since  the  terms  of  the  con- 
tract are  unconscionable  and  void.  Baxter  r. 
Wales,  12  Mass.  365. 

64.  McGowan  v.  Ford,  107  Cal.  177,  40 
Pac.  2.T1;  Shute  v.  Taylor,  5  Mete.  (Mass.) 
61.  In  Lampman  v.  Cochran,  19  Barb. 
(N.  Y. )  388,  A  agreed  to  convey  certain  prem- 
ises to  B,  u])on  certain  ]iayments  being  made. 
A  stipulation  in  the  agreement  was  "  to  pay 
one  to  tlie  other,  the  sum  of  $500,  as  liqui- 
dated damages,  in  case,  if  one  of  the  parties 
shall  fail  to  |)erform  said  contract."  B  paid 
one  hiiii(l)<'<I  dollars  of  the  purchase-money. 
It  was  held  that  the  five  Inindred  dollars  was 
to  be  deenu'd  li(|ui(hil<'d  damagcH,  but  payable 
only  in  case  of  a  total  failure  to  perform  the 
contract,  and  that  part,  payment  having  been 
made,  B  was  only  !ial)l(>  for  damages. 

65.  Cook  V.  Finch,  19  Minn.  407.  So  where 
an  !igreemeiit  contains  K<'V('ral  stipulations 
of  (liU'crent  degrees  of  importance,  and  a  sum 
is  named  as  lifjuidnted  damages,  an  intention 
to  niiike  tlie  kiiiii  ko  detx-rmined  payable  on  the 
breach  of  minor  and  unimjiorlatit  jinrts  of  the 
agrecmr'nt  will  not,  be  imputed,  in  the  ah- 
nencc  of  liingnage  declaring  sneh  intention 
with  j)ri'cision.  Ilingifind  r.  Segnr,  38  N.  .1.  Ij. 
230.    See  alHO  xiiiira,  Vlli,  K. 

60.  Colwcll  r.  Liiwrence,  .38  T.aili.  (  N.  Y.) 
(m,  24  How.  I'r.  (N.  Y.)  324. 
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67.  Hammond  v.  Gilmore,  14  Conn.  479; 
Thorndike  v.  Locke,  98  Mass.  340. 

68.  Stillwell  V.  Temple,  28  Mo.  156. 

Construction  of  contract. — Wliere  the  mem- 
bers of  a  tirni  agreed  with  jjlaititiff  that  he 
should  have  the  exclusive  sale  withm  cer- 
tain territory,  for  a  certain  period,  of  an 
article  manufactured  by  them,  with  a  provi- 
sion that  if  they  should  sell  or  assign  their 
business  before  the  termination  of  the  agree- 
ment, without  .securing  an  adoption  thereof 
by  the  purchaser,  plaintiff  should  be  entitled 
to  receive  a  certain  sum  as  liquidated  dam- 
ages, it  was  held  that  one  of  the  partners 
having  died  during  the  life  of  the  contract, 
the  sale  of  his  interest  to  the  survivors  was 
not  within  the  meaning  of  the  contract.  ]\Iur- 
doek  V.  Martin,  147  Pa.  St.  203,  23  Atl. 
804. 

Where  a  contract  for  the  construction  of  a 
railroad  reserved  to  the  company  the  right  to 
terminate  the  contract  at  any  time  by  formal 
notice  in  writing,  and  upon  payment  to  the 
contractor  for  all  labor  performed,  and  the 
further  sum  of  three  thousand  dollars  as 
liquidated  damages,  it  was  held,  where  the 
company  suspended  the  work  and  then  failed 
to  resume  it,  that  the  contractor  could  not 
recover  the  three  tliousand  dollars,  since  a 
payment  of  liquidated  damages  was  not  re- 
served for  a  breach  of  the  contract,  but  as 
a  means  to  dissolve  it.  Curnan  v.  Delaware, 
etc.,  P.  Co.,  138  N.  Y.  480,  34  N.  E.  201. 

69.  In  Amedon  v.  Gannon,  0  Hun  (N.  Y.) 
384,  tlie  defendant  agreed  not  to  practise 
medicine  in  a  certain  town  for  ten  years,  the 
contract  providing  for  a  bond  on  recjnest  con- 
ditioned that  he  should  not  practise  as  afore- 
said. The  bond  was  not  given.  In  an  ac- 
tion by  plaintilf  to  recover  damages,  it  was 
held  that  as  the  bond  was  only  to  be  given  if 
required  by  plaintiff,  and  as  he  never  de- 
manded the  same,  it  e(uild  not  be  assumed 
that  the  rights  of  the  jiarties  were  the  same, 
so  as  to  authorize  ])laintin'  to  recover  the 
licnalty  of  I  he  bond  as  li(inida1ed  diimages. 

No  recovery. —  Where  a  land  cont)'aet  pro- 
vided Hull  n  wharf  to  be  erected  on  the  land 
liy  (he  vendor  should  be  linished,  rendy  for 
liusiiiess,  within  thirty  days,  luuler  a  penally 
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Q.  Necessity  of  Actual  Damage.  In  an  action  to  recover  liquidated 
damages,  there  is  no  necessity  to  prove  that  actual  damages  have  been  suifered.™ 
Ill  snch  cases  upon  a  failure  to  perform  the  contract  the  stipulated  damages  may 
be  recovered  with  interest,''^  unless  the  parties  have  expressly  agreed  upon  a  cer- 
tain sum  under  the  terms  of  their  contract.'^^ 

IX.  EXEMPLARY  DAMAGES.'^ 

A.  In  General.  "  Punitive  damages,"  "  vindictive  damages,"  and  "  exem- 
plary damages "  are  in  legal  contemplation  synonymous  terms.''''  The  kind  of 
wrongs  to  whicli  exemplary  damages  are  applicable  are  those  which  besides  the 
violation  of  a  right,  or  the  actual  damages  siistained,  import  insnlt,  fraud,  or 
oppression,  and  are  not  merely  injuries,  but  injuries  inflicted  in  the  spirit  of 


of  ten  dollars  for  each  day  exceeding  the 
thirtjf  days,  and  there  was  no  evidence  that 
the  vendee,  a  dealer  in  kindling  wood,  could 
not  have  gone  on  to  tlie  wharf,  received  his 
wood,  stored  it,  erected  his  kiln,  and  trans- 
acted his  business  within  the  thirty  days,  it 
was  held  that,  although  the  entire  lot  had 
not  been  graded  to  the  vendee's  satisfaction, 
and  although  there  was  a  projection  of  about 
six  feet  along  the  lower  part  of  the  bulk- 
head, the  vendee  was  not  entitled  to  recover 
anything,  either  as  liquidated  damages  or  as 
a  penalty.  MeCullough  r.  Manning,  132  Pa. 
St.  43,  18  Atl.  1080. 

70.  Stanley  v.  Montgomery,  102  Ind.  102, 
26  N.  E.  213;  Spicer  r.  Hoop.  51  Ind.  30.5; 
Sanford  f.  Belle  Plaine  First  Nat.  Bank.  94 
Iowa  680,  63  N.  W.  459;  De  Graff  v.  Wick- 
hara,  89  Iowa  720,  52  N.  W.  503,  57  N.  W. 
420;  Beale  i\  Hayes,  5  Sandf.  (N.  Y.)  640; 
Gibson  v.  Oliver,  158  Pa.  St.  277,  27  Atl. 
961;  Kelso  v.  Reid,  145  Pa.  St.  606,  23  Atl. 
323,  27  Am.  St.  Rep.  716.  Compare  Hatha- 
way r.  Lynn,  75  Wis.  186,  43  N.  W.  950,  6 
L.  R.  A.  551. 

Amount  not  unreasonabl©. —  In  Louisville 
Water  Co.  v.  Youngstown  Bridge  Co.,  16  K}^ 
L.  Rep.  350,  a  water  company,  having  in 
course  of  erection  two  large  buildings  to  hold 
the  boilers,  machinery,  and  engines  for  a  new 
pumping  station,  contracted  with  defendant 
to  furnish  it  two  sets  of  steel  and  iron  trusses 
for  the  two  roofs.  By  the  terms  of  the  con- 
tract the  work  was  to  be  finished  on  a  cer- 
tain day,  and  it  was  agreed  that  defendant 
was  to  receive  a  bonus  of  one  hundred  dol- 
lars for  each  day  that  the  work  was  finished 
before  contract  time,  and  that  for  each  day 
its  completion  was  delayed  beyond  the  day 
named  one  hundred  dollars  was  to  be  deducted 
from  the  contract  price  as  liquidated  dam- 
ages. It  was  held  that  the  work  not  being 
completed  imtil  eight  days  after  the  agreed 
time  the  plaintiff  was  entitled  to  the  liqui- 
dated damages  agreed  upon,  although  no  dam- 
age was  shown,  the  amount  stipulated  not 
being  unreasonable. 

Nominal  damages. —  In  the  absence  of  proof 
that  the  owner  of  a  house  is  damaged  by  de- 
lay in  its  completion,  he  can  only  recover 
nominal  damages,  although  the  builder's  con- 
tract stipulates  for  a  payment  of  twenty  dol- 


lars per  day  for  every  day's  delay  in  com- 
pleting it.    "Wilcus  V.  Kling.  87  111.  107. 

71.  Mead  v.  Wheeler,  13  N.  H.  351;  Winch 
V.  Mutual  Ben.  Ice  Co.,  86  N.  Y.  018;  Slosson 
■0.  Beadle,  7  Johns.  (N.  Y. )  72. 

72.  Interest  is  not  allowable  upon  a  sum 
named  in  an  agreement,  not  as  a  penalty,  but 
as  liquidated  damages,  and  recoverable,  not 
as  the  representative  of  an  actual  debt,  or 
as  the  measure  of  actual  compensation, 
but  as  the  damages  fixed  by  the  parties 
to  be  recovered  on  a  breach.  The  verdict 
must  be  for  that  precise  sum.  Hoagland  v. 
Segur,  38  N.  J.  L.  230. 

Set-off. —  The  amount  of  damages  recover- 
able in  an  action  brought  for  a  sum  fixed  by 
agreement  as  liquidated  damages  may  be  re- 
duced by  proving  that  a  certain  portion  of 
the  consideration  expressed  in  the  agreement 
has  not  l^een  paid.  Baker  v.  Connell,  1  Daly 
(N.  Y.)  469. 

Waiver  of  right  and  defenses. —  The  mere 
fact  that  a  contract  was  terminated  by  agree- 
ment rather  than  by  notice,  as  provide'^,  for 
in  the  contract,  does  not  constitute  a  waiver 
of  the  right  to  retain  the  amount  named 
therein  as  liquidated  damages.  Wolf  v.  Des 
Moines,  etc.,  R.  Co.,  64  Iowa  380,  20  N.  W. 
481. 

Where  parties  submitted  their  matters  in 
controversy  to  arbitration,  with  the  agree- 
ment that  one  thousand  dollars  should  be  the 
amount  of  stipulated  damages  in  case  of  a 
refusal  to  abide  the  award,  it  was  held  that 
no  interest  at  all  should  be  allowed,  as  the 
parties  had  fixed  their  own  damages.  Dev- 
ereux  /-.  Burg\vin,  33  N.  C.  490. 

73.  Whether  expenses  of  litigation  and 
counsel  fees  could  be  assessed  where  exem- 
plary damages  are  recovered  has  already  been 
discussed.  See  supra,  VII.  L.  And  see  Win- 
ters r.  Cowen,  90  Fed.  99. 

74.  District  of  Columbia. —  Herfurth  v. 
Wa.shington,  6  D.  C.  288. 

Illinois. —  Lowry  v.  Coster,  91  111.  182; 
Roth  V.  Eppy,  80  111.  283. 

Indiana. —  Koerner  v.  Oberly,  56  Ind.  284, 
26  Am.  Rep.  34. 

Kentucki/. —  Chiles  r.  Drake,  2  Mete.  146, 
74  Am.  Dec.  406. 

Netv  Hampshire. —  Bixby  r.  Dunlap,  56 
N.  -H.  456,  22  Am.  Rep.  475. 
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wanton  disregard.'''  On  the  ])oint  of  exemplaiy  or  vindictive  damages  tliere  has 
Ijeen  some  discussion  ])etween  law  writers,  some  contending  tliat  punitive  damages 
are  intended  as  a  personal  punishment  to  the  offender;  others  that  the  ohject 
should  rather  Ije  a  lesson  to  the  public.''''  The  better  doctrine  seems  to  be  that 
they  are  usually  given  as  a  punishment  to  the  offender,  for  the  benelit  of  the 
community  and  a  restraint  to  the  transgressor."  Such  damages  are  only  given  in 
cases  where  malice,  fraud,  or  gross  negligence  enter  into  the  cause  of  action  ; 


75.  New  Orleans,  etc.,  R.  Co.  v.  Statham, 
42  Miss.  007,  97  Am.  Dec.  478;  Zimmerman 
V.  Bonzar,  (Pa.  1888)  16  Atl.  71.  In  Chi- 
cago, etc.,  R.  Co.  V.  Scurr,  .59  Miss.  4.56,  46.3, 
42  Am.  Rep.  37.3,  the  court  said:  "  The  point 
was  met  and  decided  by  the  Supreme  Court 
of  the  United  States  in  Milwaukee  R.  Co.  v. 
Arms,  91  U.  S.  489,  23  L.  ed.  374,  in  which 
the  lower  court  had  charged  the  jury  that  '  if 
you  find  that  the  accident  was  caused  by  the 
gross  negligence  of  the  defendant's  servants 
controlling  the  train,  you  may  give  to  the 
plaintiffs  punitive  or  exemplary  damages.'  " 
In  Southern  R.  Co.  r.  Kendrick,  40  Miss.  374, 
390,  90  Am.  Dec.  332  [quoted  in  Chicago, 
etc.,  R.  Co.  V.  Scurr,  59  Miss.  456,  463,  42 
Am.  Rep.  373],  it  is  said  that  "a  neglect  of 
duty,  clearly  not  attended  with  any  circum- 
stances of  insult,  of  aggravation  of  feelings, 
of  injury  to  the  person  or  his  property,  or 
of  bodily  or  mental  suffering,  would  not  jus- 
tify vindictive  damages;  yet  if  there  be  any 
evidence  tending  to  show  such  circumstances, 
its  weight  and  force  rest  peculiarly  in  the  dis- 
cretion of  the  jury." 

76.  Wright  v.  Donnell,  34  Tex.  291  [quot- 
ing Fitzpatrick  r.  Blocker,  23  Tex.  552].  In 
Southern  R.  Co.  v.  Barr,  55  S.  W.  900.  12 
Ky.  L.  Rep.  1615,  it  was  held  that  while  plain- 
tiff was  entitled  to  an  instruction  authoriz- 
ing punitive  damages  if  the  negligence  was 
gross,  it  was  error  to  tell  the  jury  that  they 
might  give  such  damages  "  by  way  of  punish- 
ing the  defendant  and  to  deter  others  from 
like  practices."  In  an  action  for  personal 
injuries,  exemplary  damages  may  be  recov- 
ered, not  as  a  penalty  for  a  public  wrong,  but 
in  vindication  of  a  private  right  which  has 
been  wilfully  invaded,  and  as  a  warning  to 
others.  Oliver  v.  Columbia,  etc.,  R.  Co.,  65 
S.  C.  1,  43  S.  E.  307. 

77.  Alabama. —  Burns  v.  Campbell,  71  Ala. 
271. 

IlUvois. —  St.  Louis  Consol.  Coal  Co.  v. 
Ilaoiini,  146  111.  614.  35  N.  E.  162. 

Iowa. —  Sheik  v.  Hobson,  64  Iowa  146,  19 
N.  W.  875;  Ward  v.  Ward,  41  Iowa  686. 

Kansan. —  Chicago,  etc.,  R.  Co.  r.  O'Con- 
nell,  46  Kan.  581,  26  Pur.  947;  Kansas  City, 
etc.,  R.  Co.  y.  Kier,  41  Kan.  601,  671,  21 
Pac.  770,  13  Am.  St.  Rep.  311. 

Louisiana. —  Edwards  r.  Ricks,  30  La.  Ann. 
926;  Keene  v.  Liwirdi,  8  La.  26. 

MisNifinippi. —  Now  Orleans,  etc.,  R.  Co.  r. 
P.iiiicy,  40  Miss.  395. 

Neiij  York. —  Millard  v.  Brown,  35  N.  Y. 
207. 

North  f'lrniUna. —  Ripjiey  r.  Miller,  33  N.  C. 
247. 

[IX.  A] 


Texas.—  Cole  v.  Tucker,  0  Tex.  266. 

Virginia. —  Borland  v.  Barrett,  76  Va.  128, 
44  Am.  Rep.  152. 

West  Virginia. — Mayer  t;.  Frobe,  40  W.  Va. 
246,  22  S.  E.  58. 

United  States. —  The  Amiable  Xancy,  3 
Wheat.  546,  4  L.  ed.  456;  Press  Pub.  Co.  v. 
Monroe,  73  Fed.  196,  19  C.  C.  A.  429,  51 
L.  R.  A.  353;  Tiblier  v.  Alford,  12  Fed.  262. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  188 
et  seq. 

78.  Alabama. —  Southern  R.  Co.  v.  Bunt, 
131  Ala.  591,  32  So.  507;  Garrett  v.  Sewell, 
108  Ala.  521,  18  So.  737;  Patterson  v.  South 
Alabama,  etc.,  R.  Co.,  89  Ala.  318,  7  So. 
437. 

Arkansas. —  Barlow  v.  Lowder,  35  Ark.  492. 

California. —  Bundy  r.  Maginess,  76  Cal. 
532,  18  Pac.  668;  St.  Ores  v.  McGlashen.  74 
Cal.  148,  15  Pac.  452;  Wade  v.  Thayer,  40 
Cal.  578;  Dorsey  v.  Manlove,  14  Cal.  553. 

Colorado. — •  Wall  r.  Cameron,  6  Colo.  275 
[cited  in  Murphy  v.  Hobbs.  7  Colo.  541,  553, 
5  Pac.  119,  49  Am.  Rep.  366]. 

Connecticut. — Welch  v.  Durand.  36  Conn. 
182,  4  Am.  Rep.  55;  Dibble  r.  Morris,  26 
Conn.  416;  Merrills  r.  Tariff  Mfg.  Co.,  10 
Conn..  384,  27  Am.  Dec.  682;  Churchill  v. 
Watson,  5  Day  140.  5  Am.  Dec.  130. 

Dielawa7-e. —  Watson  r.  Hastings,  1  Pennew. 
47,  39  Atl.  587;  Tatnall  v.  Courtney,  6  Houst. 
434. 

Georgia. — Jacobus  r.  Congi-egation,  etc.,  107 
Ga.  518,  33  S.  E.  853,  73  Am.  St.  Rep.  141; 
Ratteree  v.  Chapman,  79  Ga.  574.  4  S.  E. 
684 ;  Moselv  r.  Sanders,  76  Ga.  293 ;  Coleman 
V.  Ryan,  58  Ga.  132. 

Hawaii. —  Coffin  r.  Spencer,  2  Hawaii  23. 

Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Haenni,  146  111.  614,  35  X.  E.  162;  Harrison 
V.  Ely,  120  111.  83.  11  X.  E.  334;  Drohn  )-. 
Brewer,  77  111.  280;  Becker  r.  Dupree,  75 
111.  167;  Jones  f.  Jones,  71  111.  562;  Scott  V. 
Hamilton,  71  111.  85:  Illinois,  etc.,  R.,  etc., 
Co.  r.  Cobb,  68  111.  53. 

Indiana. —  Moore  i\  Crose,  43  Ind.  30;  Mil- 
lison  i\  Hoch,  17  Ind.  227;  Anthonv  ('.  Gil- 
bert, 4  Blackf.  348.  See  Wolf  (\"Trinkle, 
103  Ind.  355,  3  N.  E.  110,  denying  the  right 
to  exemplary  damages  in  an  action  for  in- 
decent assault. 

lonxi. —  Casey  r.  Ballou  Banking  Co.,  9S 
Iowa  107,  67  N.  W.  98:  Martin  r.  Murphy, 
85  Iowa  669,  52  N,  W.  662;  Root  i\  Sturd'i- 
vant,  70  Towa  55,  29  N.  W.  802;  White  17. 
Spangler,  68  Towa  222.  20  N.  W.  85  :  Mallett 
r.  Boalr,  66  Iowa  70,  23  N.  W.  269:  Curl  r. 
Chiciigo,  He,  P.  Co.,  63  Iowa  417,  16  N.  VV. 
69,  19  N.  W.  303. 
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and  in  order  to  warrant  their  recovery,  there  must  enter  into  the  injury  some 
element  of  aggravation,  or  some  coloring  of  insult  or  malice  that  will  take  the 


Kansas. —  Cady  r.  Case,  45  Kan.  733,  26 
Pac.  448;  Kansas  City,  etc.,  R.  Co.  v.  Kier, 
41  Kan.  661,  671,  21  Pac.  770,  13  Am.  St. 
Rep.  311;  Winstead  v.  Hulnie,  32  Kan.  568,  4 
Pac.  994;  Hettey  r.  Baker,  19  Kan.  9. 

Kentucky. — Slater  r.  Sherman,  5  Bush  206 ; 
Chiles  V.  brake,  2  Mete.  146,  74  Am.  Dec. 
406;  Jennings  V.  Maddox,  8  B.  Mon.  430; 
Tyson  v.  Ewing,  3  J.  J.  Marsh.  185;  Louis- 
ville, etc.,  R.  Co.  r.  Simpson,  64  S.  VV.  733, 
23  Ky.  L.  Rep.  1044;  Illinois  Cent.  R.  Co.  v. 
Stewart,  63  S.  W.  596,  23  Ky.  L.  Rep.  637. 

Louisiana. — •  ^Yebb  v.  Rothschild,  49  La. 
x\nn.  244,  21  So.  258;  Graham  v.  St.  Charles, 
etc.,  R.  Co.,  47  La.  Ann.  1656,  49  Am.  St. 
Rep.  436,  18  So.  707;  Scheen  v.  Poland,  34 
La.  Ann.  1107. 

i¥atne.— Webb  r.  Oilman,  80  Me.  177,  13 
Atl.  688;  Johnson  v.  Smith,  64  Me.  553; 
Pike  V.  Billing,  48  Me.  539. 

il/ari/Zartd.— Thillman  v.  Neal,  88  Md.  525, 
42 'Atl.  242;  Atlantic,  etc.,  Consol.  Coal  Co.  v. 
Maryland  Coal  Co.,  62  Md.  135;  Sloan  v. 
Edwards,  61  Md.  89;  Friend  v.  Hamill,  34 
Md.  298;  Zimmerman  v.  Hesler,  32  Md.  274; 
Baltimore,  etc.,  R.  Co.  v.  Blocher,  27  Md. 
277. 

Massachusetts. —  Hawes  v.  Knowles,  114 
Mass.  518,  19  Am.  Rep.  383. 

Michigan. — •  McChesney  v.  Wilson,  (1903) 
93  N.  W.  627;  Briggs  v.  Milburn,  40  Mich. 
512. 

Minnesota. —  Rauma  v.  Lamont,  82  Minn. 
477,  85  N.  W.  236 ;  Crosby  v.  Humphreys,  59 
Minn.  92,  60  N.  W.  843;  Boetcher  v.  Staples, 
27  Minn.  308,  7  N.  W.  263,  38  Am.  Rep.  295 ; 
Gardner  v.  Kellogg,  23  Minn.  463;  McCarthy 
V.  Niskern,  22  Minn.  90;  Lynd  v.  Picket,  7 
Minn.  184,  82  Am.  Dec.  79. 

Mississippi. — Lochte  i\  Mitchell,  (1900)  28 
So.  877;  Reese  v.  Barbee,  61  Miss.  181; 
Storm  V.  Green,  51  Miss.  103;  New  Orleans, 
etc.,  R.  Co.  V.  Statham,  42  Miss.  607,  97  Am. 
Dec.  478;  Heirn  r.  McCaughan,  32  Miss.  17, 
66  Am.  Dec.  588;  Bell  r.  Morrison,  27  Miss. 
68. 

Missouri. —  Beck  v.  Dowell,  111  Mo.-  506, 
20  S.  W.  209,  33  Am.  St.  Rep.  547 ;  Green  v. 
Craig,  47  Mo.  90 ;  Goetz  v.  Arabs,  27  Mo.  28 ; 
Corwin  r.  Walton,  18  Mo.  71,  59  Am.  Dec. 
285;  Milborn  v.  Beach,  14  Mo.  104,  55  Am. 
Dec.  91 ;  Gildersleeve  v.  Overstolz,  90  Mo. 
App.  518;  Lyddon  v.  Dose,  81  Mo.  App.  64. 

New  Hampshire. —  Cooper  v.  Hopkins,  70 
N.  H.  271,  48  Atl.  100;  Kim-ball  r.  Holmes, 
60  N.  H.  163;  Belknap  v.  Boston,  etc.,  R. 
Co.,  49  N.  H.  358;  Taylor  r.  Grand  Trunk 
R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229;  Cram 
V.  Hadley,  48  N.  H.  191;  Towle  v.  Blake,  48 
N.  H.  92;  Hopkins  v.  Atlantic,  etc.,  R.  Co., 
36  N.  H.  9.  72  Am.  Dec.  287;  Whipple  v. 
Walpole,  10  N.  H.  130. 

New  Jersey. —  Trainer  v.  Wolff,  58  N.  J.  L. 
381,  33  Atl.  1051;  Magee  v.  Holland,  27 
N.  J.  L.  86,  72  Am.  Dec.  341. 

Neio  Yorfc.— Conners  v.  Walsh,  131  N.  Y. 


590,  30  N.  E.  59;  Lawyer  v.  Fritcher,  130 
N.  Y.  239,  29  N.  E.  267,  27  Am.  Rep.  521,  14 
L.  R.  A.  700  [affirming  54  Hun  586,  7  N.  Y. 
Suppl.  909];  KiiT  v.  Youmans,  20  Hun  123; 
Walker  v.  Wilson,  8  Bosw.  586 ;  Lewis  v. 
Bulkley,  4  Daly  156;  Tifft  v.  Culver,  3  Hill 
180;  Cable  v.  Dakin,  20  Wend.  172;  Woert 
■V.  Jenkins,  14  Johns.  352. 

North  Carolina. — -White  v.  Barnes,  112 
N.  C.  323,  16  S.  E.  922;  Holmes  v.  Carolina 
Cent.  R.  Co.,  94  N.  C.  318;  Louder  v.  Hin- 
son,  49  N.  C.  369 ;  Causee  r.  Anders,  20  N.  C. 
388 ;  Duncan  v.  Stalcup,  18  N.  C.  440. 

Ohio. —  Peckham  Iron  Co.  v.  Harper,  41 
Ohio  St.  100;  Roberts  v.  Mason,  10  Ohio  St. 
277;  Hendricks  v.  Fowler,  16  Ohio  Cir.  Ct. 
597,  9  Ohio  Cir.  Dec.  209;  Hilbert  v.  Doe- 
bricks,  8  Ohio  Dec.  (Reprint)  518,  8  Cine. 
L.  Bui.  268. 

Oregon. —  Hamerlynck  v.  Banfield,  36  Oreg. 
436,  59  Pac.  712. 

Pennsylvania. —  McDevitt  v.  Vial,  (1887) 
11  Atl.  645;  Barnett  v.  Reed,  51  Pa.  St.  190, 

88  Am.  Dec.  574;  Nagle  v.  Mullison,  34  Pa. 
St.  48;  Porter  v.  Seller,  23  Pa.  St.  424,  62 
Am.  Dec.  341 ;  Kennedy  v.  Wade,  Brightly 
N.  P.  186. 

South  Carolina. —  Brasington  v.  South 
Bound  R.  Co.,  62  S.  C.  325,  40  S.  E.  665, 

89  Am.  St.  Rep.  905;  Watts  v.  South  Bound 
R.  Co.,  60  S.  C.  07,  38  S.  E.  240;  Rowe  v. 
Moses,  9  Rich.  423,  67  Am.  Dee.  560. 

Tennessee. —  Byram  v.  McGuire,  3  Head 
530;  Wilkins  v.  Gilmore,  2  Humphr.  140. 

Texas. —  Sargent  v.  Carnes,  84  Tex.  156,  19 
S.  W.  378;  Shook  v.  Peters,  59  Tex.  393; 
Craddoek  v.  Goodwin,  54  Tex.  578;  Rodgers 
V.  Ferguson,  36  Tex.  544;  Champion  v.  Vin- 
cent, 20  Tex.  811;  Hedgepeth  v.  Robertson, 
18  Tex.  858;  Oliver  v.  Chapman,  15  Tex.  400; 
Cole  V.  Tucker,  6  Tex.  666 ;  Graham  v.  Roder, 
5  Tex.  141;  Smith  v.  Sherwood,  2  Tex.  460. 

Vermont. —  Edwards  v.  Leavitt,  46  Vt. 
126;  Hoadley  v.  Watson,  45  Vt.  289,  12  Am. 
Rep.  197;  Earl  v.  Tupper,  45  Vt.  275;  Devine 
V.  Rand,  38  Vt.  621 ;  Nye  v.  Merriam,  35  Vt. 
438. 

Virginia. —  Wood  v.  American  Nat.  Bank, 
100  Va.  306,  40  S.  E.  931;  Borland  v.  Bar- 
rett, 76  Va.  128,  44  Am.  Rep.  152. 

Wisconsin. —  Lamb  r.  Stone,  95  Wis.  254, 
70  N.  W.  72;  Nichols  r.  Brabazon,  94  Wis. 
549,  69  N.  W.  342;  Johannesson  v.  Borsehe- 
nius,  35  Wis.  131 ;  Mowry  v.  Wood,  12  Wis. 
413;  Birchard  r.  Booth,  4  Wis.  67;  McWil- 
liams  V.  Bragg,  3  Wis.  424. 

Wyoming.—  Cosfriff  v.  Miller,  10  Wyo.  190, 
68  Pac.  206. 

United  States.— ^coii  v.  Donald,  165  U.  S. 
58,  17  S.  Ct.  265,  41  L.  ed.  632;  The  Ami- 
able Nancy,  3  Wheat.  546,  4  L.  ed.  456; 
Cowen  V.  Winters,  96  Fed.  929,  37  C.  C.  A. 
628  [affirming  90  Fed.  99]  ;  Boyle  r.  Case,  18 
Fed.  880,  9  Sawy.  336;  Brown  v.  Evans,  17 
Fed.  912,  8  Sawy.  488;  Gray  v.  Cincinnati 
Southern,  etc.,  R.'  Co.,  11  Fed.  683;  Miller  v. 
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case  out  of  the  ordinary  rule  of  compensation.  Tlio  question  of  wlietlicr  an  act 
was  wilful,  wanton,  or  malicious  relates  only  to  dairiages,  and  not  to  the  right  of 
recovery  ;  and,  if  the  act  complained  of  can  be  so  chissilied,  the  jury  is  authorized 
by  law  to  award  smart  money  or  punitive  damages.'''^  Unless  there  is  some 
element  of  malice,  or  gross  negligence,  or  circumstances  of  aggravation,  the 
measure  of  damages  is  tlie  measure  of  compensation  for  the  loss  sustained  and 
nothing  more;*"^  and  an  instruction  as  to  punitive  damages  when  there  is  no  sub- 


Baltimore,  etc.,  R.  Co.,  17  Fed.  C'as.  No. 
0,560. 

England.—  Forde  v.  Skinner,  4  C.  &  P.  239, 
19  E.  C.  L.  494;  Emblen  x.  Myers,  G  H.  (&  N. 
54,  30  L.  J.  Exch.  71,  2  L.  T.  Rep.  N.  S.  774, 
8  Wkly.  Rep.  665. 

Canada. —  Falardefiu  r.  Couture,  2  L.  C. 
Jur.  96;  Carsley  r.  Bradstreet  Co.,  29  L.  C. 
Jur.  330,  2  Montreal  Super.  Ct.  33  [affirmed 
in  15  Rev.  Leg.  358,  31  L.  C.  Jur.  292]. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  191 
et  seq. 

79.  Kirton  V.  North  Chicago  St.  R.  Co.,  91 
111.  App.  554. 

Malice  necessary. —  In  Curl  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  417,  16  N.  W.  69,  19  N.  W. 
308,  it  was  held  error  to  give  an  instruction 
to  the  jury  which  did  not  make  the  recovery 
of  exemplary  damages  depend  upon  the  malice 
of  the  wrong-doer. 

No  intention  to  injure. —  Exemplary  dam- 
ages cannot  be  recovered  of  a  constable  for 
the  seizure  and  sale  of  the  wife's  household 
goods  under  an  attachment  against  the  hus- 
band, where  it  appears  /that  the  goods  were 
believed  to  belong  to  the  husband,  and  that 
there  was  nothing  wanton  or  malicious  in  the 
conduct  of  the  constable  or  of  the  attach- 
ment plaintiff,  nor  any  unnecessary  humilia- 
tion inflicted  upon  the  wife,  nor  any  force 
used.  Brown  r.  Allen,  67  Ark.  386,  55  S.  W. 
143.  So  in  Wallace  r.  New  York,  18  How. 
Pr.  (N.  Y.)  169,  which  was  an  action  against 
the  city  for  personal  injuries  caused  by  de- 
fects in  the  sidewalk,  it  was  held  that  ex- 
emplary damages  could  not  be  recovered  iin- 
less  the  circumstances  showed  a  deliberate 
and  positive  intention  to  injure,  or  a  reck- 
less disregard  of  personal  safety. 

Burden  of  proof. —  If  damages  beyond  com- 
pensation are  sought,  in  an  action  of  tort, 
the  burden  is  on  plaintiff  to  show,  or  at  least 
the  evidence  must  establish,  facts  proving 
oppression,  outrage,  or  vindictiveness  by  the 
wrong-doer  before  such  damages  can  be 
awarded.  Gedusky  v.  Rubinsky,  21  Pa.  Co. 
Ct.  549. 

80.  Arkansas. —  Kelly  v.  McDonald,  39  Ark. 
387. 

California. —  Sclden  r.  Cashman,  20  Cal.  50, 
fil  Am.  Dec.  93;  Moody  v.  McDonald,  4  Cal. 
297. 

Colorado. —  Pago  v.  Yool,  28  Colo.  464,  65 
Pi"'.  630. 

Dfdainare. —  Brown  r.  fJreen,  1  Penncw.  535, 
42  All.  091;  McCoy  v.  Philadelphia,  etc.,  R. 
Co.,  5  TIouHt.  599. ' 

lllinoiH. —  Miller  r.  Kirby,  74  111.  2-12; 
Chicago,  etc.,  R.  ('o.  i).  JackHon,  55  111. 
402,  8  Am.  Rep.  601;  Williams  v.  Reil,  20 
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111.  147;  Vangundy  v.  Berkenmeyer,  19  III. 
App.  229. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Shanks, 
04  Ind.  598. 

Kansas. —  Winstead  v.  Hulme,  32  Kan.  508, 
4  Pac.  994;  Gripton  v.  Thompson,  32  Kan. 
367,  4  Pac.  698. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Long, 
94  Ky.  410,  22  S.  W.  747,  15  Ky.  L.  Rep. 
19'J;  Slater  v.  Sherman,  5  Bush  206;  Chiles 
V.  Drake,  2  Mete.  146,  74  Am.  Dec.  400; 
American  Nat.  Bank  v.  Morey,  69  S.  W.  759, 
24  Ky.  L.  Rep.  658,  58  L.  R.  A.  956;  An- 
drews V.  Singer  Mfg.  Co.,  48  S.  W.  976,  20 
Ky.  L.  Rep.  1089. 

Louisiana. —  To^vnsend  v.  Fontenot,  42  La. 
Ann.  890,  8  So.  616;  Marin  r.  Satterfield,  41 
La.  Ann.  742,  6  So.  551;  Leen  Kee  v.  Smith, 

35  La.  Ann.  518;  Massie  v.  Baily,  33  La.  Ann. 
485;  Carter  v.  Tufts,  15  La.  Ann.  16;  Biggs  v. 
D'Aquin,  13  La.  Ann.  21;  Stinson  v.  Buisson, 
17  La.  567. 

Maine. —  Pierce  v.  Getchell,  76  Me.  216; 
Sanders  v.  Getchell,  76  Me.  158,  49  Am.  Rep. 
606. 

Ma/ryland. —  Eliason  v.  Grove,  85  j\Id.  215, 

36  Atl.  844;  Wanamaker  v.  Bowes,  36  Md.  42. 
Michigan.— Elliott  v.  Herz,  29  Mich.  202. 
Minnesota. —  Seeman  v.  Feeney,  19  Minn. 

79. 

Mississippi.- —  Biloxi  City  R.  Co.  v.  Ma- 
loney,  74  Miss.  738,  21  So.  561;  Yazoo,  etc., 
R.  Co.  V.  Brumfield,  (1888)  4  So.  341;  Chi- 
cago, etc.,  R.  Co.  V.  Scurr,  59  Miss.  456,  42 
Am.  Rep.  373. 

Missouri. —  Brown  v.  Cape  Girardeau  ]Mac- 
adamized,  etc.,  Co.,  89  Mo.  152,  1  S.  W.  129; 
Engle  f.  Jones,  51  Mo.  316;  Laird  f.  Chi- 
cago, etc.,  R.  Co.,  78  Mo.  App.  273. 

Nevada.  —  Waters  v.  Stevenson,  13  Nev. 
157,  29  Am.  Rep.  293. 

Neio  Jersey. —  Bullock  v.  Delaware,  etc.,  R. 
Co.,  61  N.  J.  L.  550,  40  Atl.  650. 

New  York. —  Hamilton  r.  Third  Ave.  R.  Co., 
53  N.  Y.  25 ;  Rawlins  Vidvard,  34  Hun  205 ; 
Edwards  v.  Beebe,  48  Barb.  106;  MacGowan 
r.  Dull.  14  Daly  315,  12  N.  Y.  St.  680. 

North  Carolina. —  Remington  v.  Kirby,  120 
N.  C.  320,  26  S.  E.  917. 

Oklahoma. —  Atchison,  etc.,  R.  Co.  v.  Cham- 
berlain, 4  Olda.  542,  40  Pac.  499. 

Pcnnsyloania.  —  Philadelphia  Traction  Co. 
■V.  Orbnnn,  119  Pa.  St.  37,  12  Atl.  816;  Cum- 
mings  V.  Gann,  52  Pa.  St.  484;  Nagle  v.  Mul- 
lison,  34  Pa.  St.  48. 

y(?,x'a.9.-— Weaver  r.  Aahcroft,  50  Tex.  427; 
Cole  Tucker,  6  To\.  206;  Trinitv,  etc.,  R. 
Co.  r.  O'Brien,  18  Te\.  Civ.  App.  090.  40  S.  W. 
3S9;  Slepliens  v.  Taylor,  (Civ.  App.  1890)  36 
S.  W.  ]()S3;  Tignor  v.  Toney,  13  Tex.  Civ.  App 
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staiitial  evidence  that  the  negligent  act  complained  of  was  wanton  or  maliciois.s 
has  been  held  to  be  erroneous.''^  Althono-h  the  courts  have  not  been  nniform  in 
awarding  exemplary  damages  where  the  injury  is  purely  :iominal,  yet  where  the 
law  implies  sufficient  daD:iages  to  sustain  an  action,  it  has  been  held  sufficient 
ground  to  warrant  the  imposition  of  vindictive  damages  ;  but  as  a  rule  it  must 
be  shown  by  the  evidence  that  actual  damages  are  due.^^ 

B.  Acts  Done  in  Good  Faith.  Where  an  act  has  been  done  in  good  faith, 
although  it  may  result  iu  serious  injury  to  the  defendant,  there  can  be  no  recov- 
ery of  exemplary  damages.^^    The  question  whether  an  act  was  wilfully  or  wan- 


518,  35  S.  W.  881;  Slocum  v.  Putnam,  (Civ. 
App.  1894)  25  S.  W.  52;  International,  etc., 
R.  Co.  r.  Greenwood,  2  Tex.  Civ.  App.  76,  21 
S.  W.  559;  Gray  v.  Webb,  3  Tex.  App.  Civ. 
Cas.  §  331;  Hoskins  v.  Huling,  2  Tex.  App. 
Civ.  Cas.  §  155;  Blum  v.  Martindale,  1  Tex. 
App.  Civ.  Cas.  §  1127. 

ytrgrmra.— Burruss  V.  Hines,  94  Va.  413, 
26  S.  E.  875;  Anderson  v.  Fox,  2  Hen.  &  M. 
245. 

TFes*  Virginia. —  Talbott  v.  West  Virginia, 
etc.,  R.  Co.,  42  W.  Va.  560,  26  S.  E.  311. 

Wisconsin. —  Barnes  v.  Martin,  15  Wis. 
240,  82  Am.  Dee.  670. 

United  States. —  Milwaukee,  etc.,  R.  Co.  c. 
Arms,  91  U.  S.  489,  23  L.  ed.  374;  Chambers 
V.  Upton,  34  Fed.  473 ;  Bierbach  i'.  Goodyear 
Rubber  Co.,  14  Fed.  286 ;  Gould  v.  Christiar- 
son,  10  Fed.  Cas.  No.  5,636,  1  Blatchf.  &  H. 
507;  Jay  v.  Almy,  13  Fed.  Cas.  No.  7,236,  1 
Woodb.  &  M.  262. 

Canada. —  Stephens  v.  Chausse,  3  Montreal 
Q.  B.  270. 

81.  Curl  V.  Chicago,  etc.,  R.  Co.,  63  Iowa 
417,  16  N.  W.  69,  19  N.  W.  308;  Chicago, 
etc.,  R.  Co.  -v.  O'Connell,  46  Kan.  581,  26  Pac. 
947;  Kansas  City,  etc.,  R.  Co.  v.  Kier,  41 
Kan.  661,  671,  21  Pac.  770,  13  Am.  St.  Rep. 
311;  Mud  River  Coal,  etc.,  Co.  v.  Williams, 
15  Ky.  L.  Rep.  847 ;  Lewis  r.  Jannoupoulo, 
70  Mo.  App.  325. 

Ordinary  negligence. —  A  requested  instruc- 
tion on  exemplary  damages  was  modified  by 
the  court's  adding  that  punitive  damages  are 
given,  where  the  action  has  been  prompted  by 
recklessness,  wantonness,  wilfulness,  malice, 
or  happened  through  negligence.  It  was  held 
the  modification  taken  in  its  entirety  did 
not  authorize  a  recovery  for  exemplary  dam- 
ages for  ordinary  negligence.  Mack  v.  South 
Bound  R.  Co.,  52  S.  C.  323,  29  S.  E.  905,  68 
Am.  St.  Rep.  900,  40  L.  R.  A.  679. 

82.  Alabama. — Alabama  Great  Southern  R. 
Co.  V.  Sellers,  93  Ala.  9,  9  So.  375,  30  Am. 
St.  Rep.  17. 

Illinois. —  Blanchard  v.  Burbank,  16  111. 
App.  375. 

Kansas. —  Hefley  v.  Baker,  19  Kan.  9. 
Mississippi. —  Bell  v.  Morrison,  27  Miss.  68. 
United  States. —  Wilson  v.  Vaughn,  23  Fed. 
229. 

Compare  Stacy  v.  Portland  Pub.  Co.,  68 
Me.  279;  Spokane  Truck,  etc.,  Co.  v.  Hoefer, 
2  Wash.  45,  25  Pac.  1072,  26  Am.  St.  Rep. 
842,  n  L.  R.  A.  689. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  191. 

83.  California. —  Lamb  r.  Harbaugh,  105 
Cal.  680,  39  Pac.  56. 


Illinois. —  Brantigam  v.  While,  73  111.  561; 
Fentz  V.  Meadows,  72  111.  540;  Keedy  v. 
Howe,  72  111.  133;  Freese  v.  Tripp,  70  III. 
496;  Dickinson  v.  Atkins,  100  111.  App.  401; 
Martin  v.  Leslie,  93  111.  App.  44;  Kelly  v. 
Valentine,  17  111.  App.  87. 

loioa. — Boardman  i\  Marshalltown  Grocery 
Co.,  105  Iowa  445,  75  N.  W.  343. 

Kansas. —  Adams  v.  Salina,  58  Kan.  246, 
48  Pac.  918;  Schippel  v.  Norton,  38  Kan. 
567,  16  Pac.  804;  Stonestreet  v.  Crandell, 
(App.  1900)  62  Pac.  249. 

Mississippi. —  Robinson  r.  Goings,  63  Miss. 
500. 

Missouri. —  Hoagland  r.  Forest  Park  High-  , 
lands  Amusement  Co.,  170  Mo.  335,  70  S.  W. 
878,  94  Am.  St.  Rep.  740. 

Texas. —  Girard  v.  Moore,  86  Tex.  675,  26 
S.  W.  945;  Lacy  v.  Gentry,  (Civ.  App.  1900) 
56  S.  W.  949;  King  v.  Sassaman,  (Civ.  App. 
1899)  54  S.  W.  304;  Carson  v.  Texas  Install- 
ment Co.,  (Civ.  App.  1896)  34  S.  W.  762. 

United  States. —  Friedly  v.  Giddings,  119 
Fed.  438. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  191. 

Where  an  action  against  a  sheriff  for  abuse 
of  process  was  tried  by  the  court,  it  was  not 
necessary  for  the  court  to  segregate  in  its 
findings  the  amount  of  actual  damages  from 
the  amount  given  as  exemplary  damages,  in 
the  absence  of  a  request.  Foley  r.  Martin, 
(Cal.  1903)  71  Pac.  165. 

84.  Alabama. —  Burns  v.  Campbell,  71  Ala. 
271. 

Arkamsas. —  Walker    v.    Fuller,    29  Ark. 
448. 

California. —  Lyles  v.  Perrin,  119  Cal.  264, 
51  Pac.  332. 

Georgia.— Yahoola,  River,  etc.,  Hydraulic 
Hose  Min.  Co.  v.  Irby,  40  Ga.  479. 

Illinois. —  Gravett  r.  Mugge,  89  111.  218; 
Waldron  v.  Marcier,  82  111.  550 ;  Scott  v. 
Bryson,  74  111.  420;  Dobbins  r.  Duquid,  65 
111.  464;  Tripp  v.  Conner,  60  111.  474;  Hawk 
V.  Ridgway,  33  111.  473;  Mackin  v.  Blythe, 
35  111.  App.  216. 

Iowa. —  Waller  i;.  Waller,  76  Iowa  513,  41 
N.  W.  307;  Wentworth  v.  Blackman,  71  Iowa 
255,  32  N.  W.  311;  Inman  f.  Ball,  65  Iowa 
543,  22  N.  W.  666;  Long  v.  Emsley,  57 
Iowa  11,  10  N.  W.  280;  Plummer  v.  Harbut, 
5  Iowa  308. 

Kentucky. —  Gerkins  v.  Kentucky  Salt  Co., 
67  S.  W.  821,  23  Ky.  L.  Rep.  2415;  Patter- 
son V.  Waldman,  46  S.  W.  17,  20  Ky.  L.  Rep. 
514;  Wormald  v.  Hill,  4  Ky.  L.  Rep.  723. 

Louisiana. —  Jackson  v.  Schmidt,  14  La. 
Ann.  806, 
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tonlj  committed  is  important  in  considering  tlio  damages.  Wliere  tlie  wrong  is 
wilful  or  wanton,  the  jury  are  autliorized  to  give  any  amount  of  damages  beyond 
the  actual  in  jury  sustained  as  a  punishment  and  to  preserve  the  ])iiljlic  tranquillity. 
J3ut  where  the  wrong-doer  acts  in  good  faith,  with  honest  intentions,  and  with 
prudence  and  proper  caution,  although  he  may  invade  the  I'ights  of  another, 
exemplary  damages  ©tmnot  be  recovered.^''  Thus  where  an  officer  in  discliarge 
of  his  duty  acts  in  good  faith  no  exemplary  damages  can  be  awarded  against 
him.8« 

C.  Neg'lig'ent  Acts.  It  is  oidy  in  cases  of  gross  negligence  that  the  theory 
of  exemplary  datnages  will  be  applied.^''  Where  the  negligence  is  accidental,  or 
no  wantonness  or  circumstances  of  malice  enter  into  the  wrong,  there  can  be  no 
recovery  of  exemplary  damages.^^ 


Maryland. —  Sapp  r.  Northern  Cent.  R.  Co., 
51  Md.  115. 

Michigan. —  Allison  v.  Chandler,  11  Mich. 
542. 

Minnesota. —  Jones  v.  Eahilly,  16  Minn. 
320. 

Missouri. —  Bruce  v.  Ulerj%  79  Mo.  322 ; 
Hull  V.  Sumner,  12  Mo.  App.  583. 

New  York. —  Dyke  v.  National  Transit  Co., 
22  N.  Y.  App.  Div.  360,  40  N.  Y.  Suppl.  180; 
Price  V.  Murray,  10  Bosw.  243. 

North  Carolina. —  Hays  v.  Askew,  52  N.  C. 
272. 

Ohio. —  Mallannee  v.  Hills,  7  Ohio  Dee. 
(Reprint)  281,  2  Cine.  L.  Bui.  01. 

Pennsylvania. — Blewett  v.  Coleman,  1  Pear- 
son 516. 

Texas. —  Neese  f.  Radford,  83  Tex.  585,  19 
S.  W.  141 ;  Erie  Tel.,  etc.,  Co.  v.  Kennedy,  80 
Tex.  71,  15  S.  W.  704;  Jackel  r.  Reiman,  78 
Tex.  088,  14  S.  W.  1001;  Ulander  v.  Orman, 
(Civ.  App.  1894)  26  S.  W.  1103;  Le  Giersc 
V.  Pierce,  2  Tex.  App.  Civ.  Cas.  §  89 ;  Ander- 
son V.  Larremore,  1  Tex.  App.  Civ.  Cas. 
§  947. 

Vermont. —  Blodgett  v.  Brattleboro,  30  Vfc. 
579. 

Virginia. —  Wood  v.  American  Nat.  Bank, 
100  Va.  300,  40  S.  E.  931. 

Belief  in  legal  right. —  ^Vhere  a  person  be- 
lieving that  lie  iias  the  legal  right  wilfully 
and  cruelly  dispossessed  another  during  se- 
vere weather,  exemplary  damages  may  be  re- 
covered against  him  where  no  such  right 
existed.  Raynor  v.  Niras,  37  Mich.  34,  26 
Am.  Rep.  493. 

85.  Hawk  V.  Ridgway,  33  111.  473. 

86.  Inman  v.  Ball,  65  Iowa  543,  22  N.  W. 
600;  Long  V.  Emsley,  57  Iowa  11,  10  N.  W. 
280;  Plumiiier  v.  Harbut,  5  Iowa  308;  Bruce 
V.  Ulory,  79  Mo.  322;  Mallannee  v.  Hills,  7 
Oliio  Dec.  (Hcprint)  2S1,  2  Cine.  L.  Bui.  61; 
Ncfi^e  r.  Rndford,  83  'IVx.  585,  19  S.  W.  14]  ; 
Anderson  r.  Ijiirrcmoro,  J  Tex.  App.  Civ.  Cas. 
S  947.  In  Tracy  v.  Swartwout,  10  Pet. 
(U.  S.)  80,  9  L.  ed.  354,  it  was  held,  how- 
ever, tliat  where  a  miniHterial  ollieer  had 
acted  clearly  against  the  law,  he  might  be 
}i(!ld  linMc  in  exemplary  damages,  although 
he  had  iiclcd  in  good  fiiitli. 

87.  Alaba/ma. —  I'atterHon  V.  South  Ala- 
bama, cif.,  U.  Co.,  89  Ala.  318,  7  So.  437; 
Aliibiima  (/Ircat  Southern  R.  Co.  v.  Arnold, 
80  Alu.  600,  2  So.  337;  South  Alabama,  etc., 
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R.  Co.  V.  McLendoti,  63  Ala.  266;  Rhodes  c. 
Roberts,  1  Stew.  145. 

Colorado. —  Wall  v.  Cameron,  6  Colo.  275 
[cited  in  Murphy  v.  Hobbs,  7  Colo.  541,  553, 
5  Pac.  119,  49  Am.  Rep.  .366];  Kansas  Pac. 
R.  Co.  V.  Miller,  2  Colo.  442. 

Georgia. —  Chattanooga,  etc.,  R.  Co.  v.  Lid- 
dell,  85  Ga.  482,  11  S.  E.  853,  21  Am.  St. 
Rep.  169. 

Illinois. —  Louisville,  etc.,  R.  Co.  v.  Wurl, 
62  111.  App.  381. 

Iowa. —  Cochran  v.  Miller,  13  Iowa  128. 

Kansas.  —  Kansas    Citv,    etc.,   R.    Co.  v. 
Kier,  41  Kan.  661,  671,  21  Pac.  770,  13  Am. 
St.  Rep.  311;  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  523;  Leavenworth,  etc.,  R.  Co. 
Rice,  10  Kan.  426. 

A'eH,iMc/ci/.— -  Maysville,  etc.,  R.  Co.  v.  Her- 
riek,  13  Bush  122;  Kountz  v.  Brown,  16 
B.  Mon.  577;  Central  Pass.  R.  Co.  v.  Chat- 
terson,  29  S.  W.  18,  17  Ky.  L.  Rep.  5;  Louis- 
ville, etc.,  R.  Co.  V.  Constantine,  14  Ky.  L. 
Rep.  432.  And  see  Mud  River  Coal,  etc.,  Co. 
V.  Williams,  15  Ky.  L.  Rep.  847. 

Maryland. —  Baltimore,  etc.,  R.  Co.  i.  Brei- 
neg,  25  Md.  378,  90  Am.  Dec.  49. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Stathan,  42  Miss.  607,  97  Am.  Dec.  478; 
Southern  R.  Co.  r.  Kendrick,  40  Miss.  374, 
90  Am.  Dec.  332. 

Missouri. —  McKeon  v.  Citizens'  R.  Co.,  42 
Mo.  79;  Kennedy  r.  North  Missouri  R.  Co., 
36  Mo.  351;  Edelmann  c.  St.  Louis  Transfer 
Co.,  3  Mo.  App.  503. 

New  Hampshire. —  Taylor  v.  Grand  Trunk, 
etc.,  R.  Co.,  48  N.  H.  304,  2  Am.  Rep.  229; 
Hopkins  r.  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9, 
27  Am.  Dec.  287;  Whipple  v.  Walpole,  10 
N.  H.  130. 

Ohio. —  Kuchenmeister  v.  O'Connor,  9  Ohio 
Dec.  (Reprint)  159,  11  Cine.  L.  Bui.  120. 

United  States. —  Milwaukee,  etc.,  R.  Co.  v. 
Arms,  91  U.  8.  489,  23  L.  ed.  374;  Beale  r. 
Railway  Co.,  2  Fed.  Cas.  No.  1,159,  1  Dill. 
508. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  200. 

In  all  cases  of  negligence  the  law  govern- 
ing Ihc  assessnictit,  of  exemplary,  punitive,  or 
vindictive  damages  is  the  same,  whethev 
(Icaili  results  in  consequence  thereof  or  not. 
'I^miicr  r.  Norfolk,  etc.,  R.  Co.,  40  W.  Va. 
675,  22  S.  K.  83. 

88.  Arkansas.— Wa]keT  V.  Fuller,  29  Ark. 
448. 
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D.  In  Actions  Fop  Injury  to  Property — 1.  In  General.  The  question 
wliether  exemplary  damages  will  be  allowed  in  actions  for  injuries  to  property 
depends  upon  the  nature  of  the  injury  complained  of.  As  a  general  rule  they 
will  only  be  allowed  wdiere  such  injury  is  attended  by  circumstances  of  wilful 
fraud,  malice,  or  gross  negligence.^^ 

2.  Injuries  to  Personal  Property.  Exemplary  damages  are  not  confined  to 
injuries  to  the  person,  bat  may  be  awarded  in  case  of  injury,  seizure,  or  conver- 
sion of  personal  property,  where  such  injury,  seizure,  or  conversion  is  attended 
with  circumstances  of  aggravation.^*^ 

3,  Injuries  to  Real  Property.  Vindictive  or  exemplary  damages  will  not  be 
usually  given  where  the  injury  complained  of  is  connected  with  real  property.**^ 


California. —  Moody  v.  McDonald,  4  Cal. 
297. 

Colorado. —  Kansas  Pac.  R.  Co.  c.  Miller, 
2  Colo.  442. 

Delaware. —  McCoy  v.  Philadelphia,  etc.,  R. 
Co.,  5  Houst.  599. 

Illinois. —  Toledo,  etc.,  R.  Co.  c.  Johnston, 
74  111.  83;  Jacksonville  v.  Lambert,  62  111. 
519;  Tripp  r.  Grouner,  60  111.  474;  Pierce  v. 
Millav,  44  111.  189;  Toledo,  etc.,  R.  Co.  v. 
Arnold,  43  111.  418. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Shanks, 
94  Ind.  598. 

Iowa. —  Waller  r.  Waller,  76  Iowa  513,  41 
N.  W.  307. 

Kansas. —  Parsons  v.  Lindsa^y,  26  Kan.  426. 

Kentucky. —  McHenry  Coal  Co.  v.  Sneddon, 
98  Ky.  684,  34  S.  W.  288,  17  Ky.  L.  Rep. 
1261;  Louisville,  etc.,  R.  Co.  v.  Law,  21 
S.  W.  648,  14  Ky.  L.  Rep.  850;  Mud  River 
Coal,  etc.,  Co.  v.  Williams,  15  Ky.  L.  Rep. 
847. 

Louisiana.  —  Jackson  v.  Schmidt,  14  La. 
Ann.  806. 

Maryland. —  Oursler  v.  Baltimore,  etc.,  R. 
Co.,  60  Md.  358. 

Michigan. —  Batterson  r.  Chicago,  etc.,  R. 
Co.,  49  Mich.  184,  13  N.  w.  508. 

M ississip-pi.- —  Southern  R.  Co.  v.  Kendrick, 
40  Miss.  374,  90  Am.  Dec.  332. 

Missouri. —  Leahy  v.  Davis,  121  Mo.  227, 
25  S.  W.  941 ;  McKeon  v.  Citizens'  R.  Co.,  42 
Mo.  79;  Goetz  v.  Ambs,  27  Mo.  28. 

OMo. —  Kuehenmeister  v.  O'Connor,  9  Ohio 
Dec.  (Reprint)   159,  11  Cine.  L.  Bui.  120. 

Vermont. —  Blodgett  v.  Brattleboro,  30  Vt. 
579. 

United  States. —  Bierbach  v.  Goodyear  Rub- 
ber Co.,  14  Fed.  826. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  200. 

89.  Illinois. —  West  Chicago,  etc.,  R.  Co. 
Morrison,  160  111.  288,  43  N.  E.  393. 

loKKi. —  Inman  r.  Ball,  65  Iowa  543,  22 
N.  W.  666. 

Kentucky.  —  Loeser  v.  Axtin,  12  Kv.  L. 
Rep.  636. 

Maine. —  Wellman  r.  Dickey,  78  Me.  29,  2 
Atl.  133. 

New  Hampshire. —  Kimball  r.  Holmes,  60 
N.  H.  163. 

Nen;  York. — Woert  r.  Jenkins,  14  Johns. 
352. 

Pennsylvania. —  Stroud  r.  Smith,  194  Pa. 
St.  502,  45  Atl.  329;  Walker  V.  Butz,  1  Yeates 
574. 


Tennessee. — -  Cumberland  Tel.,  etc.,  Co.  v. 
Poston,  94  Tenn.  696,  30  S.  W.  1040. 

Canada. — Bernard  v.  Bertoni,  16  Quebec  73. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  196 
et  seq. ;  and,  generally,  infra,  IX,  D,  2,  3. 

90.  Alabama. —  Dearing  v.  Moore,  26  Ala. 
586. 

Connecticut. —  Merrills  v.  Tariff  Mfg.  Co., 
10  Conn.  384,  27  Am.  Dec.  082;  Churchill  v. 
Watson,  5  Day  140,  5  Am.  Dec.  130. 

Illinois. —  BviW  v.  Griswold,  19  111.  631; 
Dean  v.  Blackwell,  18  111.  336;  Sherman  v. 
Dutch,  16  111.  283;  O'Conner  v.  Parrott,  22 
111.  App.  429. 

Indiana. —  Anthony  v.  Gilbert,  4  Blackf . 
348. 

loiva. —  Casey  v.  Ballou  Banking  Co.,  98 
Iowa  107,  67  N.  W.  98. 

Kentucky. —  Loeser  v.  Axtin,  12  Ky.  L. 
Rep.  636. 

Michigan. —  Briggs  V.  Milburn,  40  Mich. 
512. 

Veio  York. —  Lewis  'O.  Bulkley,  4  Daly  156; 
Woert  V.  Jenkins,  14  Johns.  352. 

'North  Carolina. —  Duncan  v.  Stalcfip,  18 
N.  C.  440. 

Texas. — Craddock  v.  Goodwin,  54  Tex.  578  ; 
Rogers  v.  Ferguson,  36  Tex.  544;  Champion 
V.  Vincent,  20  Tex.  811;  Hedgepeth  v.  Robert- 
son, 18  Tex.  858;  Frank  v.  Tatum,  (Civ.  App. 
1894)  26  S.  W.  900:  Alderson  r.  Gulf,  etc., 
Co.,  (Civ.  App.  1893)  23  S.  W.  617;  San 
Antonio  v.  Knitfen,  4  Tex.  Civ.  App.  484,  23 
S.  W.  457. 

^Yisconsin.  —  Johannesson  r.  Borschenius, 
35  Wis.  131 ;  Mowry  v.  Wood,  12  Wis.  413. 

United  States.  —  The  Amiable  Nancy,  3 
Wheat.  546,  4  L.  ed.  456. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  196. 

In  an  action  for  conversion  in  order  that 
exemplary  damages  may  be  recovered,  it  must 
appear  from  the  evidence  that  the  act  com- 
plained of  was  a  wilfvil  and  malicious  wrong, 
and  that  there  was  an  intent  to  injure.  In- 
man V.  Ball,  65  Iowa  543,  22  N.  W.  666. 

Where  an  act  of  trespass  is  aggravated  by 
wanton  cruelty,  exemplary  damages  will  al- 
ways be  awarded.  Kimball  v.  Holmes.  60 
N.  H.  163;  Woert  V.  Jenkins,  14  Johns. 
(N.  Y.)  352. 

91.  Illinois. —  Stillwell  v.  Barnett,  60  111. 
210;  White  v.  Naerup,  57  111.  App.  114;  Va:: 
Tuyl  r.  Riner,  3  111.  App.  556. 

Indiana. —  Moore  r.  Grose,  43  Ind.  30. 
loioa. —  Brown  v.  Allen,  35  Iowa  306. 
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Where,  however,  the  wrongful  act  complained  of  is  accompanied  with  certain  cir- 
cumstances of  aggravation  and  is  wantonly  or  recklessly  committed,  exemplary 
damages  may  be  recovered.'"'  The  question  in  this  class  of  cases  depends  entirely 
upon  tlie  niaUciousness  of  the  trespass.""  Especially  are  exemjdary  damages 
awarded  in  cases  wiiere  a  j^rivate  home  or  residence  has  been  invaded.'** 

E.  In  Actions  For  Personal  Injury —  l.  In  General.  Exemplary  damages 
can  only  be  awarded  in  case  of  personal  injuries  where  the  negligence  or  injury 
complained  of  is  malicious  or  wanton  or  the  negligence  gross.  The  act  must 
partake  of  a  criminal  or  wilful  nature,  and  in  the  absence  of  any  evidence  to  that 
effect  the  damages  irmst  be  contiTied  to  compensation  only.^''  If  the  jury  hnd  as 
a  fact  from  the  evidence  that  defendant  has  been  guilty  of  negligence  so  gross 
as  would  show  a  reckless  indiiference  to  human  life  or  human  society,  or  to  indi- 


Maryland. — Baltimore,  etc.,  E,.  Co.  v.  Boyd, 
63  Md.  325. 

Minnesota. — Carli  v.  Union  Depot,  etc.,  Co., 
32  Minn.  101,  20  N.  W.  89. 

Missouri. —  Prueitt  v.  Cheltenham  Quarry 
Co.,  33  Mo.  App.  8;  McMenamy  v.  CoMch,  1 
Mo.  App.  529. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  197. 

92.  Alabama. — Devaughn  v.  Heath,  37  Ala. 
595 ;  Mitchell  r.  Billingsley,  17  Ala.  391. 

Delaware.  —  Hysore  v.  Quigley,  9  Houst. 
348,  32  Atl.  960;  Bonsall  v.  McKay,  1  Houst. 
520. 

Illinois. — ■  Smalley  v.  Smalley,  81  111.  70. 

Kansas. —  Hefley  r.  Baker,  19  Kan.  9. 

Kentucky. —  Bronson  v.  Green,  2  Duv.  234; 
Kentucky  Midland  E.  Co.  v.  Stump,  12  Ky.  L. 
Eep.  316. 

Maine. — •  Wellman  f.  Dickey,  78  Me.  29,  2 
Atl.  133. 

Maryland. —  Smith  v.  Tliompson,  55  Md.  5, 
39  Am.  Eep.  409;  Barton  Coal  Co.  t'.  Cox, 
39  Md.  1,  17  Am.  Eep.  525. 

1/iwMfsofa.— Craig  c.  Cook,  28  Minn.  232, 
9  N.  W.  712. 

Missouri. — -Berlin  r.  Thompson,  01  Mo. 
App.  234;  Newman  v.  St.  Louis,  etc.,  E.  Co.,  2 
Mo.  App.  402. 

A'ew;  Jersey.  —  Winter  v.  Peterson,  24 
X.  J.  L.  524,  01  Am.  Dec.  678. 

'North  Carolina. —  Wylie  v.  Smitherman,  30 
N.  C.  236. 

Pennsylvania.  —  Kennedy  r.  Erdman,  150 
Pa.  St.  427,  24  Atl.  643;  'Walker  r.  Butz,  1 
Yeate.s  574 ;  Blair  Iron,  etc.,  Co.  r.  Lloyd,  1 
Walk.  158. 

Houth  Carolina.  —  Greenville,  etc.,  Co.  v. 
Partlow,  14  Eich.  237. 

Tenncnncf. —  Cumberland  Tel.,  etc.,  Co.  v. 
Poston,  !M  Tom.  GOO,  30  S.  W.  1040. 

7'<3aY/«.— Lofliis  /■.  Mnxcy,  73  Tex.  242,  11 
S.  W.  272;  Wcy«T  r.  VVcgncr,  58  Tex.  539; 
Simi)son  d.  Lee,  (Civ.  Ai>p.  1893)  34  S.  W. 
1053. 

See  15  Cent.  Dif;'.  tit.  "Damages,"  §  197. 

93.  Smith  v.  Tlnnnpson,  55  Md.  5,  39  Am. 
T!,cp.  -109:  Barton  Va>:i\  (,'0.  r.  Cox,  39  Md.  1, 
17  .\iri.  licp.  525. 

Thus  where  ornamental  trees  were  destroyed 
willi  .'111  iiitcfit  to  injure  the  landowner  ox- 
eniolnrv  diiiniifcH  vvcri'  iiwardcd.  Wellman 
/  .  Dirkcy,  7H  Me.  29,  2  All.  133;  Cumberlanil 
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Tel.,  etc.,  Co.  v.  Po.ston,  94  Tenn.  090,  30 
S.  W.  1040. 

94.  Hy.sore  v.  Quigley,  9  Houst.  (Del.)  348, 
32  Atl.  960;  Bonsall  c.  McKay,  1  Hou-st. 
(Del.)  520;  Loftus  v.  Maxey,  73  Tex.  242,  11 
S.  W.  272;  Weyer  v.  Wagner,  58  Tex.  539. 
So  it  was  held  in  West  Chicago  St.  E.  Co.  v. 
Morrison,  etc.,  Co.,  160  111.  288,  43  X.  E.  .393, 
that  where  a  lessor  committed  a  wilful  tres- 
pass upon  the  leased  premises  for  the  purpose 
of  rendering  the  same  uninhabitable  in  eau.s- 
ing  the  lessee  to  surrender  possession  exem- 
plary damages  could  be  recovered. 

95.  Alabama. —  Patterson  v.  South,  etc.,  E. 
Co.,  89  Ala.  318,  7  So.  437;  Ehodes  v.  Eoberts, 
1  Stew.  145. 

Arkansas. —  Barlow  t.  Lowder,  35  Ark. 
492. 

Colorado. — 'Wall  v.  Cameron,  6  Colo.  275 
[cited  in  Murphy  v.  Hobbs,  7  Colo.  541,  55-3, 
5  Pac.  119,  49  Am.  Eejx  366]. 

Connecticut. — Welch  r.  Durand,  36  Conn. 
182,  4  Am.  Eep.  55. 

Illinois. — Chicago,  etc.,  E.  Co.  v.  Jackson, 
55  111.  492,  8  Am.  Eep.  661 ;  Pierce  v.  Millay, 
44  111.  189;  Louisville,  etc.,  E.  Co.  v.  Wurl, 
62  111.  App.  381. 

Kansas — Chicago,  etc.,  E.  Co.  v.  O'Connell, 
46  Kan.  581,  26  Pac.  947;  Kansas  City,  etc., 
E.  Co.  V.  Kier,  41  Kan.  661,  671,  21  Pac.  770, 
13  Am.  St.  Eep.  311. 

Kentucky. —  McHenry  Coal  Co.  v.  Sneddon, 
98  Kv.  684,  34  S.  W.  228.  17  Kv.  L.  Eep. 
1261;'  Maysville,  etc.,  E.  Co.  r.  Herrick,  13 
Bush  122;  Louisville,  etc.,  E.  Co.  v.  Law.  21 
S.  W.  648,  14  Ky.  L.  Eep.  850;  Louisville, 
etc.,  E.  Co.  V.  Eoberts,  8  S.  W.  459,  10  Ky.  L. 
Eep.  528 ;  Louisville,  etc.,  E.  Co.  v.  Constan- 
tine,  14  Ky.  L.  Eep.  432. 

Michigan. — ^  Batterson  r.  Chicago,  etc.,  E. 
Co..  49  Mich.  184,  13  N.  W.  508. 

Mississippi. —  New  Orleans,  etc.,  E.  Co.  V. 
Statham,  42  Miss.  007,  97  Am.  Dec.  478. 

Missouri. —  I^eahy  r.  Davis,  121  Mo.  227, 
25  S.  W.  041  ;  Edelinann  V.  St.  Louis  Transfer 
Co.,  3  Mo.  Aiip.  503. 

Ohio  —  Kuchenmeister  r.  O'Connor,  0  Oliio 
Dec.  (Eeprint)  159,  11  Cine.  L.  Bnl.  120. 

Pvnnsi/lranin. —  Philadelphia  Traction  Co. 
V.  Orb.iiin,  119  Pm,  St.  37,  12  Atl.  Slfi. 

Unili-d  Ktiili-N. —  Milwaukee,  etc..  E.  Co.  v. 
Arms,  9!  U.  S.  489,  23  L.  od.  374:  Beale  r. 
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cate  recklessness,  wantonness,  or  ill-will,  tliej  are  at  liberty  to  add  exemplary 
damages. 

2.  Railroad  Accidents.  Exemplary  damages  have  often  been  claimed  in  case 
of  a  railroad  accident,  but  in  order  to  recover  the  same  there  must  be  shown  such 
an  entire  want  of  care  as  amounts  to  "gross  negligence."®' 

F.  In  Actions  Ex  Contractu  —  l.  In  General.  Exemplary  damages  have  been 
almost  universally  denied  in  actions  ex  contractu?^  JSlo  more  can  be  recovered 
as  damages  than  will  fully  compensate  the  party  injured.""  There  exists,  how- 
ever, an  exception  to  tliis  general  rule  in  case  of  a  breach  of  contract  to  marry,  in 
which  exemplary  damages  maj'  be  allowed.-' 

2.  Actions  Against  Common  Carriers.  As  a  general  rule  where  there  is  a 
breach  of  contract  on  the  part  of  a  carrier  for  negligence  on  his  part,  and 
there  are  no  circumstances  to  aggravate  the  case,  exemplary  damages  will  not  be 
allowed.^  Where,  however,  there  is  a  breach  of  contract  on  the  part  of  a  com- 
mon carrier  to  deliver  a  passenger  at  his  destination  within  a  certain  time,  and 
such  breach  of  contract  is  attended  with  gross  negligence,  insult,  or  indignity, 
the  passenger  may  recover  exemplary  damages  for  the  injury  sustained.^ 


Railway  Co.,  2  Fed.  Cas.  No.  1,159,  1  Dill. 
568. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  195. 

96.  Kuchenmeister  v.  O'Conner,  9  Ohio  Dec. 
(Reprint)  159,  11  Cine.  L.  Bui.  120. 

97.  Chattanooga,  etc.,  R.  Co.  v.  Liddell,  85 
Ga.  482,  11  S.  E.  853,  21  Am.  St.  Rap.  169; 
Kansas  Pac.  R.  Co.  v.  Kessler,  18  Kan.  523; 
Batterson  c.  Chicago,  etc.,  R.  Co.,  49  Mich. 
184,  13  K  W.  508;  Kennedy  v.  North  Mis- 
souri R.  Co.,  36  Mo.  351.  See  also  Kansas 
City,  etc.,  R.  Co.  v.  Kier,  41  Kan.  661,  671, 
21  Pac.  770,  13  Am.  St.  Rep.  311. 

98.  Arkansas. — Snow  v.  Grace,  25  Ark.  570. 
Georgia. —  Goins  v.  Alabama  Western  R. 

Co.,  68' Ga.  190. 

Louisiana. —  Ryder  v.  Thayer,  3  La.  Ann. 
149. 

Maryland. —  Oursler  v.  BaltimorJ  itc,  R. 
Co.,  60  Md.  358. 

New  York. —  Duche  v.  Wilson,  37  Hun  519; 
Lane  v.  Wilcox,  55  Barb.  615. 

Pennsylvania. —  Hoy  v.  Grenoble,  34  Pa. 
St.  9,  75  Am.  Dec.  628. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Shirley,  54 
Tex.  125;  Thomas  v.  Peterson,  (Civ.  App. 
1894)  24  S.  W.  1125;  St.  Antonio,  etc.,  Co. 
V.  Kniffen,  4  Tex.  Civ.  App.  484,  23  S.  W. 
457. 

Wisconsin. —  Gordon  v.  Brewster,  7  Wis. 
355. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  203. 

Thus  in  actions  upon  bonds  exemplary  or 
vindictive  damages  are  seldom  allowed. 
Dalby  v.  Campbell,  26  111.  App.  502;  Crump 
V.  Ficklin,  1  Patt.  &  H.  (Va.)  201.  It  was 
held,  however,  in  Hayes  v.  Anderson,  57  Ala. 
374,  in  an  action  on  the  onnd  of  a  plaintiff  in 
garnishment  proceedings  that  exemplary  dam- 
ages might  be  recovered  where  it  ap- 
peared that  the  garnishment  process  was 
vexatious. 

99.  Ryder  v.  Thayer,  3  La.  Ann.  149. 

1.  See  Houston,  etc.,  R.  Co.  v.  Shirley,  54 
Tex.  125 ;  Mathieu  v.  Laflamme,  4  Rev.  Leg. 
371.  See  also  Beeach  of  PkomiSE  to  Maeey, 
5  Cyc.  1021. 
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2.  Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Quil- 
len,  22  Ind.  App.  496,  53  N.  E.  1024. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Jackson,  36  S.  W.  173,  18  Ky.  L.  Rep.  296; 
Carter  v.  Illinois  Cent.  R.  Co.,  34  S.  W.  907, 
17  Ky.  L.  Rep.  1352. 

Mississippi. —  Kansas  City,  etc.,  R.  Co.  v. 
Fite,  67  Miss.  373,  7  So.  223;  Mississippi, 
etc.,  R.  Co.  V.  Gill,  66  Miss.  39,  5  So.  393; 
Dorrah  v.  Illinois  Cent.  R.  Co.,  65  Miss.  14, 
3  So.  36,  7  Am.  St.  Rep.  629;  Chicago,  etc., 
R.  Co.  V.  Scurr,  59  Miss.  456,  42  Am.  Rep. 
373;  Southern  R.  Co.  i:  Kendrick,  40  Miss. 
374,  90  Am.  Dec.  332. 

North  Carolina. —  Thomas  v.  Southern  R. 
Co.,  122  N.  C.  1005,  30  S.  E.  343;  Hansley 
V.  Jamesville,  etc.,  R.  Co.,  117  N.  C.  565,  23 
S.  E.  443,  53  Am.  St.  Rep.  600,  32  L.  R.  A. 
543,  115  N.  C.  602,  20  S.  E.  528,  44  Am.  St. 
Rep.  474,  32  L.  R.  A.  543;  Holmes  v.  Caro- 
lina Cent.  R.  Co.,  94  N.  C.  318. 

Texas.— GuU,  etc.,  R.  Co.  v.  McFadden, 
(Civ.  App.  1894)  25  S.  W.  451. 

Virginia. —  Norfolk,  etc.,  R.  Co.  i".  Lips- 
comb, 90  Va.  137,  17  S.  E.  809,  20  L.  R.  A. 
817. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  1083; 
and,  generally,  Caeriees. 

3.  Alaiama. —  Alabama  Great  Southern  R. 
Co.  V.  Sellers,  93  Ala.  9,  9  So.  375,  30  >m. 
St.  Rep.  17. 

Georgia.—  Savannah  City,  etc.,  R.  Co.  v. 
Brauss,  70  Ga.  368. 

Kentucky. —  Memphis,  etc..  Packet  Co.  v. 
Nagel,  97  Ky.  9,  29  S.  W.  743,  16  Ky.  L.  Rep. 
748;  Louisville,  etc.,  R.  Co.  v.  Grundy,  12 
Ky.  L.  Rep.  293 ;  Dawson  v.  Louisville,  etc., 
R.  Co.,  4  Ky.  L.  Rep.  801. 

Mississippi. —  Jackson  Electric  R.,  etc.,  Co. 
V.  Lowry,  79  Miss.  431,  30  So.  634;  Wilsou 
r.  New  Orleans,  etc.,  R.  Co.,  63  Miss.  352; 
New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss. 
660,  74  Am.  Dec.  785. 

Missouri. —  Hicks  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  329. 

New  York. —  Cagney  v.  Manhattan  R.  Co., 
2  N.  Y.  Suppl.  410. 

South  Garolina,. —  Pickens  v.  South  Caro- 
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G.  Liability  of  Principal  For  Act  of  Agent —  l.  In  General.    TIow  far  a 

principal  is  liable  in  exemplary  damages  for  the  acts  of  his  agent  is  a  question 
about  which  there  is  the  utmost  contrariety,  and  not  a  little  confusion  of  author- 
ity. This  results  to  some  extent  from  a  failure  to  classify  the  cases,  many  of 
whicli  have  been  decided  upon  prinaiples  of  public  policy.'*  Some  of  the  courts 
have  laid  down  the  broad  doctrine  that  a  principal  is  liable  in  exemplary  damages 
for  the  acts  of  his  agent,  however  tortious  or  unauthorized,  where  they  are  per 
formed  in  the  course  of  his  regular  business,  on  the  ground  that  the  principal  is 
liable  for  all  acts  so  done  by  his  agent  ;^  and  this  too  whether  such  acts  are  pre- 
viously authorized  or  subsequently  ratified  by  the  principal.*^  The  better  rule  on 
this  subject  seems  to  be  that  a  principal  will  not  be  held  liable  in  exemplary 
damages  for  the  act  of  an  agent,''  unless  it  be  shown  that  he  authorized  or 


lina,  etc.,  R.  Co.,  54  S.  C.  498,  32  S.  E.  567; 
Samuels  v.  Richmond,  etc.,  R.  Co.,  35  S.  C. 
493,  14  S.  E.  943,  28  Am.  St.  Rep.  883. 

United  States. —  Morse  c.  Duncan,  14  Fed. 
396;  Morrison  v.  The  John  L.  Stephens,  17 
Fed.  Cas.  No.  9,847,  Hoffm.  Op.  473. 

4.  Lienkauf  v.  Morris,  66  Ala.  406. 

The  rule  has  gradually  grown  more  strin- 
gent as  against  common  carriers,  and  espe- 
cially railroad  companies,  on  the  ground  that 
public  policy  and  the  safety  of  the  traveling 
public  require  that  they  should  not  only 
exercise  the  highest  degree  of  care  in  the 
conduct  of  their  affairs,  but  should  even 
"  guarantee  that  none  of  their  servants  should 
commit  crimes  or  wilful  torts."  Lienkauf  v. 
Morris,  66  Ala.  406;  Louisville,  etc.,  Co.  v. 
Garrett,  8  Lea  438,  41  Am.  Rep.  640  [citing 
Goddard  v.  Canada  Grand  Trunk  R.  Co.,  57 
Me.  202,  2  Am.  Rep.  39};  Haley  v.  Mobile, 
etc.,  R.  Co.,  7  Baxt.  239. 

5.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Her- 
ring, 57  111.  59. 

Kentucky. —  City  Transfer  Co.  v.  Robinson, 
12  Ky.  L.  Rep.  555. 

Mississippi. —  Southern  Express  Co.  v. 
Brown,  67  Miss.  260,  7  So.  318,  8  So.  425,  19 
Am.  St.  Rep.  306;  New  Orleans,  etc.,  R.  Co. 
V.  Bailey,  40  Miss.  395. 

Missouri. —  Canfield  v.  Chicago,  etc.,  R.  Co., 
59  Mo.  App.  354. 

Pennsylvania. —  Hazard  v.  Israel,  1  Binn. 
240,  2  Am.  Dec.  438. 

Houth  Carolina. — Rucker  v.  Smoke,  37  S.  C. 
377,  16  S.  E.  40,  34  Am.  St.  Rep.  758. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Gar- 
rett, 8  Lea  438,  41  Am.  Rep.  040. 

United  Slates. —  Fell  v.  Northern  Pae.  R. 
Co.,  44  Fed.  248;  Malloy  v.  Bennett,  15  Fed. 
371. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  208. 

Scope  of  authority. —  In  Illinois  Cent.  R.  Co. 
r.  Rons,  31  111.  A]!]).  170,  it  was  hold  that 
the  masLcr  is  liable  in  vindictive  as  well  as 
actual  dainagcs  for  the  tortious  acts  of  his 
Hfrvant,  done  within  the  scope  of  his  em- 
pliiyiricnt,  in  good  faith,  witli  a  view  to  tlie 
fuitlicraiice  of  his  master's  business;  but  is 
not  liable;  for  a  tort  which  glows  out  of  the 
scope  of  his  eni|)l<)y rncnt,  when  such  tort  is 
Hcpiiratcd  froiri  all  that  [jrcccdcd  it,  and  is 
clearly  (listiiigiiishalile  as  to  time,  motive, 
and  object  iiiid  is  on  |)iircly  personal  ac- 
eoiiiil . 
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Wanton  trespass.— In  Rockford,  etc.,  R.  Co. 
V.  Wells,  66  111.  321,  it  was  held  that  a  rail- 
way company  was  liable  in  exemplary  dam- 
ages for  wanton  trespasses  committed  by  its 
contractors  on  the  land  of  another. 

6.  Canfield  v.  Chicago,  etc.,  R.  Co.,  59  Mo. 
App.  354;  Rucker  c.  Smoke,  37  S.  C.  377,  16 
S.  E.  40,  34  Am.  St.  Rep.  758. 

7.  Alabama. —  Burns  v.  Campbell,  71  Ala. 
271;  Pollock  v.  Gantt,  69  Ala.  373,  44  Am. 
Rep.  519. 

California. — Mendlesohn  i".  Anaheim  Lighter 
Co.,  40  Cal.  657 ;  Wardrobe  f.  California 
Stage  Co.,  7  Cal.  118,  68  Am.  Dec.  231. 

Connecticut. — Colvin  v.  Peck,  62  Conn.  155, 
25  Atl.  355. 

District  of  Columbia. —  Redwood  v.  Metro- 
politan R.  Co.,  6  D.  C.  302. 

Georgia. —  Augusta  Factoiy  v.  Barnes,  72 
Ga.  217,  53  Am.  Rep.  838. 

Illinois. —  Brantigam  v.  While,  73  111.  561 ; 
Fentz  V.  Meadows,  72  111.  540;  Keedy  v. 
Howe,  72  111.  133;  Grund  v.  Van  Vleck,  69 
111.  478. 

Louisiana. —  Boulard  v.  Calhoun,  13  La. 
Ann.  445 ;  Keene  v.  Lizardi,  8  La.  26. 

Missouri. —  Rouse  v.  Metropolitan  St.  R. 
Co.,  41  Mo.  App.  298. 

New  York. —  Cleghorn  r.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375; 
Fisher  v.  Metropolitan  El.  R.  Co.,  34  Hun 
433. 

Oregon. —  Oliver  v.  North  Pac.  Transp.  Co., 
3  Orcg.  84. 

Rhode  Island. —  Hagan  v.  Providence,  etc., 
R.  Co.,  3  R.  L  88,  62  Am.  Dec.  377. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v. 
Starnes,  9  Heisk.  52,  24  Am.  Rep.  296. 

Texas. —  Texas  Trunk  R.  Co.  v.  Johnson,  75 
Tex.  158,  12  S.  W.  482;  Western  Union  Tel.  Co. 
V.  Brown,  58  Tex.  170,  44  Am.  Rep.  610;  Wil- 
lis V.  McNeill,  57  Tex.  465;  Houston,  etc.,  R. 
Co.  v.  Cowscr,  57  Tex.  203;  Dillon  r.  Rogers, 
30  Tex.  152;  Texas,  etc.,  R.  Co.  r.  Woodall,  2 
Tex.  App.  Civ.  Cas.  §  471;  Galveston,  etc.,  R. 
Co.      Davis,  1  Tex.  App.  Civ.  Cas.  §  147. 

West  Virginia. —  Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  10  S.  E.  801,  25 
Am.  St.  Hc|).  901,  7  L.  R.  A.  354. 

WiNcoiisi II. —  Bass  r.  tlhicago,  etc.,  11.  Co., 
42  Wis.  651,  24  Am.  Re]).  437;  Craker  v.  Chi- 
cago, clc,  R.  (Jo.,  36  Wis.  657,  17  Am.  Rep. 
501;  Milwaukee,  etc.,  R.  Co.  f.  Finney,  10 
Wis.  388. 
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approved  the  act  for  which  tlie  exemplary  damages  are  claimed,^  that  he 
approved  of  or  participated  in  tlie  wrong  of  whicli  his  agent  liad  been  guilty/  or 
tljat  he  had  not  exercised  proper  care  in  seJecting  his  servants.^" 


United  States. —  The  Normannia,  62  Fed. 
469. 

A  master  is  not  liable  in  exemplary  dam- 
ages for  the  act  of  his  servant,  where  the 
plaintiff  would  not  have  been  entitled  to  re- 
cover such  damages  had  the  suit  been  against 
the  servant.  Townsend  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  295,  15  Am.  Rep. 
419. 

Good  faith  of  principal. —  A  landlord  will 
not  be  liable  for  more  than  actual  damages 
for  a  seizure  by  his  agents  with  knowledge 
that  the  furniture  was  in  the  possession  of  a 
third  person  as  mortgagee,  u-nless  he  ratified 
their  acts  with  full  knowledge;  and  not  even 
then  if  he  retained  the  goods  in  good  faith, 
proposing  to  test  the  validity  of  the  mortgage. 
Maekin  v.  Blythe,  35  111.  App.  216. 

In  an  action  for  nuisance  plaintiff  cannot 
have  exemplary  damages  if  defendant  exer- 
cised due  care  and  prudence  himself,  and  the 
damage  occurred  by  reason  of  the  neglect  of 
his  workmen  to  follow  his  directions.  Mor- 
ford  V.  Woodworth,  7  Ind.  83. 

8.  Cleghorn  v.  New  York  Cent.,  etc.,  R.  Co., 
56  N.  Y.  44,  15  Am.  Rep.  375;  Hagan  v. 
Providence,  etc.,  R.  Co.,  3  R.  I.  88,  62  Am. 
Dec.  377;  Willis  f.'  McNeill,  57  Tex.  465; 
Texas,  etc.,  R.  Co.  v.  Woodall,  2  Tex.  App. 
Civ.  Cas.  §  471;  Denver,  etc.,  R.  Co.  v.  Har- 
ris, 122  U.  S.  597,  7  S.  Ct.  1286,  30  L.  ed. 
1146.  In  Burns  v.  Campbell,  71  Ala.  271, 
292,  the  court  said:  "Principals  are  not 
generally  held  liable  for  such  damages  by 
reason  of  the  evil  motive  of  an  agent,  unless 
the  act  of  the  agent  was  fully  ratified  with  a 
knowledge  of  its  malicious,  aggravating,  or 
grossly  negligent  character;  or  these  matters 
of  aggravation  were  probably  consequent  on 
the  doing  of  the  wrongful  act  ordered  by  the 
principal ;  or  unless  the  agent  was  employed 
with  a  knowledge  of  his  incompetency."  In 
Fisher  v.  Metropolitan  El.  R.  Co.,  34  Hun 
(N.  Y. )  433,  it  was  held  that  a  master  Avill 
not  be  liable  in  punitive  damages  for  the  mis- 
conduct of  his  servant,  vmless  he  is  shown  to 
have  himself  been  guilty  of  gross  neglect  or 
misconduct. 

No  knowledge  on  part  of  principal. —  In  an 
action  for  damages  for  fraud  in  the  sale  of  a 
horse,  it  appeared  that  defendant's  agent  sold 
the  horse  to  plaintiffs,  representing  that  it 
belonged  to  defendant,  whereas  the  latter  had 
given  a  note  for  it,  and  agreed  that  the  title 
should  remain  in  the  vendor  until  the  note 
was  paid.  Plaintiffs  took  an  assignment  of 
the  note  from  the  vendor,  and  recovered  judg- 
ment thereon  against  defendant.  There  was  no 
evidence  that  defendant  authorized  the  agent 
to  misrepresent  the  title,  or  that  he  knew 
that  the  agent  had  done  so  at  the  time  he 
ratified  the  sale.  It  was  held  that  plaintiffs 
were  not  entitled  to  exemplary  damages. 
Colvin  V.  Peck,  62  Conn.  155,  25  Atl.  355. 

9.  Lienkauf  i:  Morris,  66  Ala.  406;  Becker 
V.  Dupree,  75  111.  167 ;  Eviston  c.  Cramer,  57 


Wis.  570,  15  N.  W.  760;  Kilpatrick  v.  Haley, 
66  Fed.  133,  13  C.  C.  A.  480.  In  Craker  r. 
Chicago,  etc.,  R.  Co.,  36  Wis.  658,  675,  17 
Am.  Rep.  504  [quoted  in  Eviston  v.  Cramer, 
57  Wis.  570,  15  N.  W.  760],  the  learned  chief 
justice,  in  considering  this  question,  says: 
"  It  is  said  in  Milwaukee,  etc.,  R.  Co.  i\ 
Finney,  10  Wis.  388,  that  the  plaintiff  in 
such  a  case  is  not  entitled  to  exemplary  dam- 
ages against  the  principal,  for  the  malicious 
act  of  the  agent,  without  proof  that  the  prin- 
cipal expressly  authorized  or  confirmed  it. 
Without  now  discussing  what  would  or  would 
not  be  competent  or  sufficient  evidence  of 
such  authority  or  confirmation,  we  may  say 
that  we  have,  on  very  mature  consideration, 
concluded  that  the  rule  in  Milwaukee,  etc., 
R.  Co.  V.  Finney,  [supra],  is  the  better  and 
safer  rule.  We  are  aware  that  there  is  au- 
thority, and  perhaps  the  greater  weight  of 
authority,  for  exemplary  damages  in  such 
cases,  without  privity  of  the  principal  to  the 
malice  of  the  agent;  and  that  reasons  of  pub- 
lic policy  are  strongly  urged  in  support  of 
such  a  rule.  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103;  Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202,  2  Am.  Rep. 
39;  Sanford  v.  Eighth  Ave.  R.  Co.,  23  N.  Y. 
343,  80  Am.  Dec.  286;  and  other  cases.  But 
we  adhere  to  what  is  said  on  that  point  in  Mil- 
waukee, etc.,  R.  Co.  I'.  Finney,  [supra].  We 
think  that  in  justice  there  ought  to  be  a  dif- 
ference in  the  rule  of  damages  against  prin- 
cipals for  torts  actually  committed  by  agents, 
in  casts  where  the  principal  is,  and  in  cases 
where  the  principal  is  not,  a  party  to  the 
malice  of  the  agent.  In  the  former  class  of 
cases,  the  damages  go  upon  the  malice  of 
the  principal :  malice  common  to  principal 
and  agent.  In  the  latter  class  of  cases,  the 
recovery  is  for  the  act  of  the  principal  through 
the  agent,  in  malice  of  the  agent  not  shared 
by  the  principal ;  the  principal  being  respon- 
sible for  the  act,  but  not  for  the  motive  of 
the  agent."  In  Staples  v.  Schmid,  18  R.  I. 
224,  26  Atl.  193,  19  L.  R.  A.  824,  defendants' 
salesman,  erroneously  suspecting  plaintiff  of 
having  stolen  certain  goods  from  the  store 
which  was  in  his  charge,  detained  her  and 
had  her  sent  to  the  police  station  and  there 
searched.  It  was  held  that  a  verdict  award- 
ing plaintiff  seven  hundred  and  fifty  dollars 
damages  was  grossly  excessive ;  punitive  dam- 
ages not  being  allowable  except  where  the 
master  participates  in  or  approves  the  wrongs 
of  his  servant. 

10.  Alabama. —  Burns  r.  Campbell,  71  Ala. 
271.  And  see  Lienkauf  v.  Morris,  66  Ala. 
406  [quoting  Field  Dam.  §  87]. 

Kansas. —  Sawyer  v.  Sauer,  10  Kan.  466. 

Kentucky. —  Hawkins  v.  Riley,  17  B.  Mon. 
lOl. 

Neiv  York. —  Cleghorn  i".  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Woodall,  2 
Tex.  App.  Civ.  Cas.  §  471. 
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2.  As  Between  Attorney  and  Client.  The  liability  for  exemplary  damages  as 
between  attorney  and  client  is  uiucli  the  same  as  in  other  cases  of  agency.  The 
question  depends  upon  the  good  faith  of  the  attorney  in  his  actions,"  and 
whether  such  actions  are  or  are  not  subsequently  ratified  or  sanctioned  by  the 
client.^" 

H.  Liability  Between  Joint  Defendants.  Where  the  liability  is  joint  as  to 
the  actual  damages  sustained,  exemplary  damages  can  as  a  general  rule  ordy  Ije 
awarded  against  those  who  have  participated  in  or  contributed  to  the  malicious 
act  or  the  gross  negligence  involved  ;  but  where  all  liave  acted  in  concert  and 
are  equally  guilty  they  are  all  liable  to  the  same  extent." 

I.  Liability  of  Public  Officials.  Where  a  public  official  has  acted  in  good 
faith  and  there  is  no  evidence  in  his  acts  of  fraud  or  maliciousness,  exemplary 
damages  should  not  be  awarded. If,  however,  an  officer  in  the  exercise  of  his 
official  duties  oversteps  and  abuses  his  powers  and  is  guilty  of  oppression  under 
color  of  his  office  exemplary  damages  will  be  allowed.^'' 

J.  Liability  of  Sureties  on  Bonds.  Exemplary  damages  are  not  generally 
recoverable  against  sureties  upon  bonds,"  even  though  the  breach  on  the  part 
of  the  principal  was  malicious  or  tortious.^^ 


United  States. —  Henning  v.  Western  Union 
Tel.  Co.,  41  Fed.  864. 

11.  In  Jones  v.  Lamon,  92  Ga.  529,  18  S.  E. 
423,  it  was  held  that  where  property  seized 
on  attachment  belonged,  not  to  defendant  in 
attachment,  but  to  his  daughter,  and  the  at- 
torney authorizing  the  levy  knew  or  had  rea- 
sonable grounds  for  believing  tliat  it  belonged 
to  her,  his  client  would  be  liable  for  the 
actual  damages  sustained  by  the  daughter, 
and  might  be  subject  to  exemplary  damages, 
if  the  tort  was  attended  with  circumstances 
of  aggi'avation.  On  the  other  hand,  if  at- 
taching plaintiff's  attorney,  ordering  a  levy 
on  the  property  of  defendant's  daughter,  was 
ignorant  of  the  daughter's  title,  and  believed 
in  good  faith  that  the  title  was  in  defendant 
in  attachment,  and  caused  the  levy  to  be  dis- 
missed without  any  unreasonable  delay  on 
being  informed  of  her  title,  his  client  would 
be  liable  for  actual  damages  only.  In  Marks 
V.  Culmer,  6  Utah  419,  24  Pac.  528,  it  was 
held  that  the  claimant  of  premises,  who  in- 
stitutes the  proceeding,  and  the  attorney,  who 
directs  the  constable  to  execute  a  writ  of 
restitution,  which  is  void,  are  liable  for  actual 
damages  necessarily  incurred  in  the  proper 
execution  of  the  writ,  and  not  for  exemplary 
damages  arising  from  the  acts  of  tlie  eon- 
stable  unauthorized  by  the  mandate  of  the 
writ. 

12.  Strauss  v.  Dundon,  (Tex.  Civ.  App. 
1894)  27  S.  \V.  503;  Anderson  v.  Larremore, 
1  Tex.  App.  Civ.  Cas.  S  947. 

13.  Burns  v.  Campbell,  71  Ala.  271;  Hair 
r.  J.itth',  28  Ahi.  2;i();  Nightingale  Scan- 
nell,  18  (Jal.  315;  IJeckcr  V.  Duprce,  75  111. 
I(i7;  Wciler  c.  llailroad  (Jo.,  29  I'ittsb.  Leg.  J. 
(I'a.)  317.  J<]x('ni[)lii,i'y  (hiniages  are  not  rc- 
(•Dvcriihlc  iigainrtt  several  defendants  unlesH 

are  shown  to  liave  b(!en  moved  by  a  wan- 
ton dcHirc!  to  injure.  Houtwcill  v.  Marr,  71 
Vt.  1,  42  Atl.  (i()7,  70  Ain.  St.  Rep.  74G,  43 
L.  11.  A.  803. 

Dismissal  as  to  some  defendants. —  Where 
in  tr(!M|)iiHH  a  piopcf  caHc  in  iiiiulc  for  excni- 
plii ry  dii iiiiigcs  lis  lo  hoimc  of  Uic  dcfcnda iits, 
but  not  tiH  to  otliiTH,  only  actual  tianiageti 
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for  the  real  injury  sustained  may  be  assessed 
against  all  of  the  defendants,  in  the  absence 
of  a  dismissal  as  to  defendants  against  whom 
no  case  is  made  for  exemplai-y  damages. 
Pardridge  v.  Brady,  7  111.  App.  639. 

14.  Hair  v.  Little,  28  Ala.  236. 
Liability  between  partners. —  One  who  in 

behalf  of  the  firm  of  which  he  is  a  member 
unlawfully  seizes  and  detains  another's  goods 
is  properly  answerable  in  punitive  damages, 
and  so  is  the  firm.  Robinson  v.  Goings,  63 
Miss.  500. 

Liability  of  husband  for  acts  of  wife. —  Ex- 
emplary damages  are  recovei-able  in  an  action 
against  a  husband  and  wife  for  the  malicious 
trespass  of  the  wife,  even  though  the  husband 
be  free  from  blame.  Lombard  v.  Batchelder, 
58  Vt.  558,  5  Atl.  511. 

15.  California. —  Nightingale  V.  Scannell, 
18  CaL  315. 

Iowa. —  Plummer  v.  Hai-but,  5  Iowa  308. 
Maine. —  Pierce  v.  Getchell,  76  Me.  216. 
Missouri. —  Bruce  v.  Ulery,  79  Mo.  322. 
Texas. —  Neese  v.  Radford,  83  Tex.  585,  19 
S.  W.  141. 

United  States. —  Tracy  v.  Swartwout,  10 
Pet.  80,  9  L.  ed.  354. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  214. 

16.  Nightingale  v.  Scannell,  18  Cal.  315; 
Prettyman  v.  Dean,  2  Harr.  (Del.)  494; 
Rodgers  v.  Ferguson,  36  Tex.  544;  Strick- 
ler  V.  Yager,  29  Fed.  244 ;  Willis  v.  Miller,  29 
Fed.  238. 

17.  Alabama. —  Lienkauf  v.  Morris,  60  Ala. 
40G. 

Indiana. —  Peelle  v.  State,  118  lud.  512,  21 
N.  E.  288. 

Kentucky. —  Johnson  v.  Williams,  63  S.  W. 
759,  23  Ky.  L.  Rep.  058,  54  L.  R.  A. 
220. 

Minnesota. —  North  v.  Johnson,  58  Minu. 
242,  59  N.  W.  1012. 

Texas. —  McArthur  v.  Barnes,  ]0  Tex.  ("!iv. 
Ai)p.  318,  3]  S.  W.  212;  Ihnnilton  v.  Kil- 
l)atrick,   ((!iv.  App.  1895)  29  S.  W.  819. 

18.  North  V.  Johnson,  58  Minn.  242,  Z') 
N.  W.  1012;  McArtliur  v.  liarnes,  10  Ttx. 
Civ.  App.  318,  31  S.  W.  212. 
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K.  Liability  of  Copporations.  While  there  has  been  some  question  as  to 
whether  corporations  can  be  lield  liable  in  exemplary  damages  for  the  acts  of 
their  servants,  the  better  rule  seems  to  be  that  where  a  wrong  is  committed  in  the 
ordinary  course  of  the  servant's  duty,  and  is  committed  wilfully  and  wroiigfully, 
the  corporation  can  be  held  liable  as  in  ordinary  cases  of  tort.^^  Since  a  corpora- 
tion can  only  act  through  its  agents  or  servants  a  stricter  rule  has  sometimes  been 
applied  than  in  cases  of  individual  liability,^  and  ihey  have  been  held  liable  in 
exemplary  damages,  although  there  was  no  previous  authorization  of  the  wrong 
or  subsequent  ratitication  of  it.^^  The  better  rule  on  the  subject  seems  to  be  that 
they  are  liable  only  as  in  case  of  an  individual,  and  it  must  be  shown  that  the 
corporation  has  either  authorized  or  ratified  the  act  or  been  negligent  in  the 
employment  of  its  agents  or  servants.^^ 

L.  By  Statute.     Exemplary  damages  are  sometimes  awarded  by  statute,^ 


19.  Arkansas. —  Citizens'  St.  R.  Co.  v. 
Steen,  42  Arlv.  321. 

Illinois. —  Singer  Mfg.  Co.  v.  Holdfodt,  86 
111.  455,  29  Am.  Rep.  43  [following  St.  Louis, 
etc.,  R.  Co.  V.  Dalby,  19  111.  353]. 

Indianai. —  Jeffersonville  R.  Co.  v.  Rogers, 
3S  Ind.  116,  10  Am.  Rep.  103. 

Kansas. —  Wheeler,  etc.,  Mfg.  Co.  v.  Boyce, 
30  Kan.  350,  13  Pac.  609,  59  Am.  Rep.  571; 
Western  News  Co.  v.  Wilmarth,  33  Kan.  510, 
6  Pac.  7S6;  Kansas  Pac.  R.  Co.  v.  Little,  19 
Kan.  267. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bal- 
lard, 85  Ky.  307,  3  S.  W.  530,  9  Ky.  L.  Rep. 
7,  7  Am.  St.  Rep.  600  [citing  Dawson  v. 
Louisville,  etc.,  R.  Co.,  6  Ky.  L.  Rep.  668] ; 
Chesapeake,  etc.,  R.  Co.  v.  Dodge,  66  S.  W. 
606,  23  Ky.  L.  Rep.  1959. 

Maine. —  Hanson  v.  European,  etc.,  R.  Co., 

62  Me.  84,  16  Am.  Rep.  404;  Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202,  2  Am.  Rep. 
39. 

Maryland. —  Baltimore,  etc..  Turnpike  Road 
V.  Boone,  45  Md.  344. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  r. 
Statham,  42  Miss.  607,  97  Am.  Dec.  478 ;  New 
Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss.  660, 
74  Am.  Dec.  785. 

Missouri. —  Travers  v.  Kansas  Pac.  R.  Co., 

63  Mo.  421. 

Neio  Hampshire. —  Bixby  v.  Dunlap,  56 
N.  H.  456,  22  Am.  Rep.  475  [approving  God- 
dard V.  Grand  Trunk  R.  Co.,  57  Me.  202,  2 
Am.  Rep.  39]. 

Ohio. —  Atlantic,  etc.,  R.  Co.  v.  Dunn,  19 
Ohio  St.  162,  2  Am.  Rep.  382. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Gar- 
rett, 8  Lea  438,  41  Am.  Rep.  640. 

Where  a  general  passenger  agent  of  a  rail- 
road company  deliberately  repudiated  a  large 
number  of  mileage  tickets  which  had  been 
issued  and  sold  to  the  public  by  his  authority, 
and  in  consequence  of  his  orders  plaintiff 
who  had  purchased  one  of  such  tickets  in 
good  faith  was  ejected  from  defendant's  train, 
such  action  by  one  of  its  controlling  officers 
was  held  to  be  such  a  wanton  and  reckless 
disregard  of  the  corporation's  duties,  and  of 
the  rights  of  its  ticket-holders,  as  to  be  equiv- 
alent to  an  intentional  violation  of  such 
rights,  and  to  warrant  the  imposition  of  ex- 
emplaiy  damages.     Cowen  v.   Winters,  96 


Fed.  929,  37  C.  C.  A.  628  [affirming  90  Fed. 
99]. 

20.  In  Hart  v.  Charlotte,  etc.,  R.  Co.,  33 
S.  C.  427,  12  S.  E.  9,  10  L.  R.  A.  794,  it  was 
held  that  a  railroad  company  was  liable  in 
exemplary  damages  for  an  injury  caused  by 
the  recklessness  of  its  lessee. 

21.  Singer  Mfg.  Co.  v.  Holdfodt,  86  III. 
455  [following  St.  Louis,  etc.,  R.  Co.  Dalby, 
19  111.  353]  ;  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  Am.  Rep.  103;  Wheeler,  etc., 
Mfg.  Co.  V.  Boyce,  36  Kan.  350,  13  Pac.  609,, 
59  Am.  Rep.  571. 

22.  California. —  Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657;  Turner  v.  Nortk 
Beach,  etc.,  R.  Co.,  34  Cal.  594. 

New  Jersey. —  Ackerson  v.  Erie  R.  Co.,  32 
N.  J.  L.  254. 

New  York. —  Murphy  v.  Central  Park,  etc., 
R.  Co.,  48  N.  Y.  Super.  Ct.  96. 

Oregon. —  Sullivan  v.  Oregon  R.,  etc.,  Co., 
12  Oreg.  392,  7  Pac.  508,  53  Am.  Rep.  364. 

Texas. —  International,  etc.,  R.  Co.  v.  Gar- 
cia, 70  Tex.  207,  7  S.  W.  802;  Galvestoii, 
etc.,  R.  Co.  V.  Donahoe,  56  Tex.  162;  Hays  v. 
Houston,  etc.,  R.  Co.,  46  Tex.  272. 

Wisconsin. — -  Eviston  v.  Cramer,  57  Wis. 
570,  15  N.  W.  760;  Craker  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  657,  17  Am.  Rep.  504;  Bass 
V.  Chicago,  etc.,  R.  Co.,  36  Wis.  450,  39  Wis. 
636. 

A  corporation  is  not  liable  for  exemplary 
dainages  for  the  torts  of  its  employee,  com- 
mitted while  performing  his  duty,  where  it 
was  diligent  in  selecting  a  suitable  employee, 
and  neither  authorized  nor  ratified  his  act. 
Rouse  r.  Metropolitan  St.  R.  Co.,  41  Mo. 
App.  298. 

23.  Alahama. —  Southern  R.  Co.  v.  Bunt, 
131  Ala.  591,  32  So.  507. 

Colorado. — ^Howlett  v.  Tuttle,  15  Colo.  454, 
24  Pac.  921. 

Dakota. —  Holt  v.  Van  Eps,  1  Dak.  206,  46 
N.  W.  689. 

Kentucky. —  Maysville,  etc.,  R.  Co.  Her- 
rick,  13  Bush  122 ;  Stovall  v.  Smith,  4  B.  Mon. 
378. 

Tennessee. —  Fowlkes  v.  Kashville,  etc.,  R. 
Co.,  9  Heisk.  829. 

United  States. —  Fell  v.  Northern  Pac.  R. 
Co.,  44  Fed.  248. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  190. 
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but  in  order  to  warrant  a  recovery  under  bucIi  statutes  it  is  necessary  to  sliow 
that  tlie  conduct  of  the  wrong-doer  was  reckless  or  that  lie  oiiiitted  intentionally 
some  duty  which  he  owed  to  the  public  or  to  the  person  injured.^' 

M.  Acts  Punishable  as  Crimes.  The  courts  iiave  been  very  divided  in 
their  opinions  as  to  whether  exemplary  damages  maybe  recovered  for  an  act  tliat 
may  be  punishable  as  a  crime.  The  better  opinion  seems  to  be  that  they  may  ije 
recovered,'^'  although  there  seems  to  be  judicial  opinion  to  the  contrary.^  in 
some  cases  tlie  question  has  arisen,  where  exemplary  damages  were  allowed  and 
the  act  complained  of  was  a  criminal  offense,  whether  such  recovery  was  constitu- 
tional, as  subjecting  the  defendant  to  a  double  punishment.  In  most  cases  it  has 
been  so  held  on  the  ground  that  damages  recovered  in  a  private  suit  are  wholly 
uninfluenced  by  anything  that  may  have  transpired  in  the  proceeding  carried  on 
by  the  state.^'' 

N.  Question  For  Jury.  In  all  cases  in  determining  whether  exemplary 
damages  shall  be  awarded  the  question  as  to  gross  negligence  or  the  wilfulness  or 
wantonness  of  the  act  should  be  left  to  the  jury.^^    Whether  the  evidence  in  a 


24.  Claxton  v.  Lexington,  etc.,  R.  Co.,  13 
Bush  (Ky.)  636. 

25.  California. —  Wilson  v.  Middleton,  2 
Cal.  54. 

Colorado. —  Howlett  v.  Tuttle,  15  Colo.  45  4, 
24  Pac.  921. 

Florida. —  Smith  v.  Bagwell,  19  Fla.  117, 
45  Am.  Rep.  12. 

Illinois.  —  Brannon  v.  Sllvernail,  81  111. 
434. 

Iowa. —  Hauser  v.  Griffith,  102  Iowa  215, 
71  N.  W.  223;  Ward  v.  Ward,  41  Iowa  686; 
Garland  v.  Wholeham,  26  Iowa  185;  Hen- 
drickson  v.  Kingsbury,  21  Iowa  379. 

Kansas. —  Jockers  v.  Borgman,  29  Kan. 
109,  44  Am.  Rep.  625. 

Kentucky. —  Chiles  t'.  Drake,  2  Mete.  146, 
74  Am.  Dec.  406. 

Minnesota). —  Boetcher  v.  Staples,  27  Minn. 
308,  7  N.  W.  263,  38  Am.  Rep.  295. 

Missouri. —  Baldwin  v.  Fries,  46  Mo.  App. 
288. 

Pennsylvania. —  Barr  v.  iloore,  87  Pa.  St. 
385,  30  Am.  Rep.  367. 

Texas.— Go\e  v.  Tucker,  6  Tex.  266. 

Yermont. —  Edwards  v.  Leavitt,  46  Vt.  126. 

Wisconsin. —  Brown  v.  Swineford,  44  Wis. 
282,  28  Am.  Rep.  582. 

United  States. —  Brown  v.  Evans,  17  Fed. 
912,  8  Sawy.  488. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  202. 

Fine. — The  imposition  of  a  fine  for  a  wrong- 
ful act  will  not  bar  or  mitigate  liability  to 
exemplary  damages  in  a  civil  action  for  the 
Hame  act.  Hoadley  ii.  Watson,  45  Vt.  289,  12 
Am.  Rep.  197. 

26.  Colorado. —  Murphy  v.  Hobbs,  7  Colo. 
541,  5  I'ac.  119,  49  Am.  ilcp.  ;iti(i. 

District  of  Coluinbiu. —  lJubcr  r.  Teubor,  3 
MacArtliur  484,  30  Am.  Rep.  110. 

y/Wnow.— Albrncht  v.  Walker,  73  111.  69. 

Ivdimm. —  Wabiisli  J'rinting,  etc.,  Co.  r, 
(Jruiiirine,  123  Ind.  189,  21  N.  I").  904;  Far- 
niiin  V.  i.niiiii.'in,  73  Ind.  5(18;  Slcw.'iil,  r. 
Maddo.x,  (13  Ind.  51;  lliiiiipliiicM  r.  .lohiisoii, 
20  I  lid.  190;  NoMHaiiiaii  ),'.  Kickcrt,  18  liul. 
350;  liiitlcr  r.  iVIci ccr,  14  liid.  479;  Stnibb' 
/  .  Xijilw  ifl ,  11  Ind.  (i  l  ;  Tiilirr  r.  Unison,  5 
Iml.  (il   Am.  Dec.  9(i ;  Tracy  r.  Uackot, 
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19  Ind.  App.  133,  49  X.  E.  185,  65  Am.  St. 
Rep.  398. 

Massachusetts. —  Austin  v.  \^'ilson,  4  Cu.ili. 
273,  50  Am.  Dec.  760. 

Nebraska. —  Boyer  v.  Barr,  8  Xebr.  08,  30 
Am.  Rep.  814. 

New  Hampshire. —  Fay  v.  Parker,  53  X.  H. 
342,  10  Am.  Rep.  270. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  202. 

27.  Wilson  v.  Middleton,  2  Cal.  54;  Chiles 
V.  Drake,  2  Mete.  (Ky.)  146,  74  Am.  Dec. 
406;  Baldwin  v.  Fries,  46  Mo.  App.  288; 
Cole  V.  Tucker,  6  Tex.  266.  Contra,  Koerner 
V.  Oberly,  56  Ind.  284,  26  Am.  Rep.  34.  In 
Hendrickson  v.  Kingsbury,  21  Iowa  379,  it 
was  held  that  the  damages  allowed  in  a 
civil  case  by  way  of  punishment  have  no 
necessary  relation  to  the  penalty  incurred 
for  the  wrong  done  to  the  public,  but  are 
called  punitive  damages  by  M'ay  of  distinc- 
tion from  pecuniary  damages,  and  to  cha;'- 
acterize  them  as  a  punishment  for  the  wrong 
done  to  the  individual.  Therefore  such  dam- 
ages can  in  no  just  sense  be  said  to  be  in 
conflict  with  the  constitutional  or  common- 
law  inhibition  against  inflicting  two  punish- 
ments for  the  same  off'ense,  although  the 
defendant  is  liable  to  a  criminal  prosecution 
for  the  act  on  account  of  which  the  dam- 
ags  are  given. 

28.  Alabama. —  Devauglm  v.  Heath,  37  Ala. 
595. 

Vonneciicut. —  Pratt  V.  Pond,  42  Conn. 
318. 

Georgia. —  Dye  r.  Denham,  54  Ga.  224. 
Illinois.— WoUti  V.  Johnson,  45  111.  -^pp- 
122. 

Iowa. —  Roizoiisteiu  r.  Clark,  104  Iowa  287, 
73  X.  W.  588. 

Kentucky. —  Claxton  v.  Lexington,  etc.,  R. 
Co,,  13  Jiush  636, 

Maine. —  Johnson    r.   Smith,   04  Me.  553. 

Maryland.. —  SiiiiUi  v.  Thompson,  55  Md. 
5,  ;(!)  !\m.  I!cp.  409, 

i]l  inKiNni  jipi. —  Chicago,  etc,  R,  Co,  o, 
Ncurr,  51)  Miss,  450,  42  Am,  Hep,  373, 

Missouri. — ■Crahain  r.  Pacilic  R,  Co,,  li(J 
Alo,  536;  Caiidclil  r.  Chicago,  etc.,  R.  Co., 
59  Mo.  App.  354. 
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case  tends  to  warrant  exemplary  damages  is  a  question  for  tlie  court  to  determine 
in  its  instructions,  but  tlie  sufficiency  of  the  evidence  to  establish  such  facts  is  a 
question  for  the  jnry.'^'' 

0.  Amount  of  Damag"es.  In  assessing  the  amount  of  exemplary  damages  to 
be  awarded,  the  jury  should  take  into  consideration  the  malice  or  wantonness  of 
the  act  complained  of,  and  all  the  particular  circumstances  which  go  to  aggra- 
vate the  case ;  ^  but  the  damages  awarded  should  bear  some  reasonable  propor- 
tion to  the  real  damage  sustained.^^  The  amount  is  usually  left  to  the  discretion 
of  the  jury^^  under  instructions  by  the   court.^     In  case  the  damages  as 


'North  Carolina. —  Wylie  v.  Smitherman,  30 
N.  C.  236. 

Pennsylvania. —  Nagle  v.  Mullison,  34  Pa. 
St.  48. 

South  Carolina. —  Samuels  v.  Richmond, 
etc.,  R.  Co.,  35  S.  C.  493,  14  S.  E.  943,  28 
Am.  St.  Rep.  883. 

Wisconsin. —  Robinson  v.  Superior  Rapid 
Transit  R.  Co.,  94  Wis.  345,  G8  N.  W.  901, 
59  Am.  St.  Rep.  897,  34  L.  R.  A.  205. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  205. 

Erroneous  charge. —  A  charge  informing  the 
jury  that  it  is  their  duty  to  award  ex- 
emplary damages  is  erroneous,  since  the  im- 
position of  such  damages  is  always  discre- 
tionary with  the  jury.  New  Orleans,  etc., 
R.  Co.  V.  Burke,  53  Miss.  200,  24  Am.  Rep. 
689. 

In  an  action  against  a  corporation  for  a 

personal  injury  whether  or  not  plaintiff  is 
entitled  to  exemjjlary  damages  is  for  the 
jury,  depending  on  the  circumstances  of  the 
particular  case ;  and  their  verdict  will  not 
be  disturbed  unless  unwarranted  by  the  evi- 
dence. Southern  R.  Co.  v.  Kendrick,  40  Miss. 
374,  90  Am.  Dec.  332. 

Social  standing  of  parties. —  The  value  and 
influence  of  an  example  set  by  awarding  ex- 
emplary damages  for  a  wilful  injury  depend 
upon  the  social  standing  of  the  parties,  and 
the  jury  may  consider  that  circumstance  in 
determining  the  amount.  Goldsmith  v.  Joy, 
61  Vt.  488,  17  Atl.  1010,  15  Am.  St.  Rep.  923, 
4  L.  R.  A.  500.  See  also  Ward  v.  Ward,  41 
Iowa  686. 

29.  Chicago,  etc.,  R.  Co.  v.  Scurr,  59  Miss. 
456,  42  Am.  Rep.  733.  An  instruction  which 
allows  the  jury  to  find  punitive  damages 
which  are  not  authorized  by  the  facts  in  a 
case  is  erroneous.  Louisville,  etc.,  R.  Co.  v. 
Sanders,  44  S.  W.  644,  19  Kv.  L.  Rep.  1941. 

30.  Boardman  v.  Goldsmith,  48  Vt.  403. 
In  estimating  exemplary  damages  the  jury 
may  consider  the  injury  intended  to  be  done 
as  well  as  that  actually  done.  Hildreth  v. 
Hancock,  55  111.  App.  572. 

In  an  action  of  trespass,  where  the  evidence 
disclosed  that  the  defendants,  in  the  night- 
time, had  thrown  stones  and  eggs  through 
the  plaintiff's  windows,  and  that  her  family 
consisted  of  herself,  her  four  daughters,  and 
young  son,  it  was  proper  to  instruct  the  jury 
to  award  such  exemplary  damages  as  they 
deemed  proportionated  to  the  alleged  insult, 
etc.,  on  a  consideration  of  all  the  circum- 
stances. Ellsworth  V.  Potter,  41  Vt.  685. 
In  an  action  of  trespass  to  real  estate,  if  the 
circumstances  of  aggravation  render  it  im,- 


possible  to  apply  any  fixed  rule  of  law,  the 
jury  may  give  exemplary  damages,  to  be 
graduated  with  reference  to  the  motives 
which  actuated  defendartt,  and  the  manner 
in  which  the  act  complained  of  was  commit- 
ted.   Smith  V.  Wunderlich,  70  111.  426. 

Malicious  prosecution. — In  fixing  exemplary 
damages  for  malicious  prosecution,  the  jury 
should  exercise  a  fair  and  reasonable  discre- 
tion, keeping  in  view  the  nature  of  the  wrong 
committed,  and  the  enormity,  or  otherwise, 
of  such  aggravating  circumstances  as  may  be 
shown,  rather  than  the  measure  of  compensa- 
tion to  the  plaintiff.  Frankfurter  v.  Bryan, 
12  111.  App.  549. 

The  public  good  in  the  restraint  of  others 
from  wrong-doing,  as  well  as  the  punishment 
of  the  offender,  is  to  be  considered  in  esti- 
mating exemplary  damages.  Ward  v.  Ward, 
41  Iowa  686. 

31.  Burkett  v.  Lanata,  15  La.  Ann.  337 ; 
Grant  r.  McDonogh,  7  Ln.  Ann.  447. 

Sum  sued  for. —  In  Alabama,  etc.,  R.  Co.  v. 
Frazier,  93  Ala.  45,  9  So.  303,  30  Am.  St. 
Rep.  28,  it  was  held  that  in  the  assessment 
of  punitive  damages,  juries  might  give  such 
punishment  as  in  their  judgment  the  evi- 
dence authorizes,  not  exceeding  the  sum  sued 
for. 

32.  Alabama. —  Alabama,  etc.,  R.  Co.  r. 
Frazier,  93  Ala.  45,  9  So.  303,  30  Am.  St. 
Rep.  28. 

Connecticut. —  Pratt  v.  Pond,  42  Conn.  318. 

Illinois. —  Doremus  v.  Hennessy,  62  111. 
App.  391;  Frankfurter  v.  Bryan,  12  111.  App. 
549. 

Indiana. —  Colburn  v.  State,  47  Ind.  310. 
Louisiana. —  Grant    r.    McDonogh,    7  La. 
Ann.  447. 

Mississippi. — Chicago,  etc.,  R.  Co.  v.  Scurr, 
59  Miss.  456,  42  Am.  Rep.  373. 

Missouri. —  Canfield  v.  Chicago,  etc.,  R.  Co., 
59  Mo.  App.  354. 

United  'States. — Russell  v.  Bradlev,  50  Fed. 
515. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  218 
et  seq. ;  and,  generally,  infra,  XIV,  B,  3,  b, 

(II),  (A). 

33.  Thill  t.  Pohlman,  76  Iowa  638,  41 
N.  W.  385;  Fox  v.  Wunderlich,  64  Iowa  187, 
20  N.  W.  7  ;  Hooker  t.  Newton,  24  Wis.  292. 
In  -Jones  v.  Turpin,  6  Heisk.  (Tenn. )  181,  an 
instruction  that  the  jury  might  give  such 
damages  as  would  satisfy  the  "  highly  ex- 
cited feelings  "  of  the  plaintiff  was  erroneou- 

Where,  in  an  action  for  trespass  to  personal 
property,  there  is  some  evidence  that  defend- 
ants'  conduct   was   reckless,   oppressive,  or 
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awarded  are  grossly  excessive  or  indicate  prejudice  they  may  be  set  aside  hy  the 
court.'"' 

P.  No  Survival.  As  exemplary  dainagcs  are  given  as  a  punishment  to  the 
Avroiig-doer  and  not  as  compensation,  tlie«'e  can  be  no  survival  after  the  death  of 
the  guilty  party 

Q.  Matters  in  Mitigation.  Punitive  or  exemplary  damages  being  only 
allowed  because  of  the  mahcious  motive  which  is  supposed,  from  the  circum- 
stances attending  the  wrong,  to  have  animated  the  wrong-doer  and  prompted  his 
act,'°  they  are  the  hist  to  be  assessed  in  the  elements  of  injury  U)  he  considered  by 
a  jury,  and  should  be  the  first  to  be  rejected  by  facts  in  mitigation/''  If  the 
plaintiff  may  enhance  the  damages  by  showing  circumstances  of  aggravation,  a 
defendant  may  also  give  such  evidence  as  he  has  tending  to  explain  the  circum- 
stances which  are  relied  upon  to  aggravate  the  damages/^  So  he  may  show  that 
he  acted  in  good  faith  and  with  no  malicious  intent,^''  that  he  acted  under  the 
advice  of  counsel,^^  or  that  he  did  acts  of  reparation  or  restoration  wliich  lay  in 


wanton,  and  the  jury  are  instructed  to  assess 
plaintiff's  damages  at  no  more  than  com- 
pensation for  the  injury,  unless  they  believe 
that  the  defendants  committed  the  trespass 
wilfully  or  recklessly,  or  in  wanton  disregard 
of  the  plaintiff's  rights,  a  verdict  for  one 
thousand  three  hundred  and  fifty  dollars  dam- 
ages, A^'here  the  actual  damage  proved  is  only 
nine  hundred  and  fifty  dollars,  should  not  be 
set  aside  as  excessive,  since  it  must  be  pre- 
sumed that  the  jury  found  that  the  defend- 
ants' conduct  was  reckless,  oppressive,  or 
wanton.  Pearson  v.  Zehr,  138  111.  48,  29 
N.  E.  8.34,  32  Am.  St.  Eep.  113. 

34.  District  of  Colimnhia. — ■  Flannery  v. 
Baltimore,  etc.,  K.  Co.,  4  Mackey  111. 

Georc/ia.- — ■  Bryan  v.  Acee,  27  Ga.  87. 

Illinois.—  Cutler  v.  Smith,  57  111.  252. 

Iowa. —  Saunders  v.  Mullen,  GC  Iowa  728, 
24  N.  W.  529;  Collins  v.  Council  Bluffs,  35 
Iowa  432. 

Kentucky. —  Louisville  Southern  R.  Co.  v. 
Minogue,  90  Ky.  369,  14  S.  W.  357,  12  Ky. 
L.  Rep.  378,  29  Am.  St.  Rep.  378. 

Louisiana. — Burkett  v.  Lanata,  15  La.  Ann. 
337. 

Michigan.—-  Brushaber  v.  Stegemann,  22 
Mich.  206. 

Minnesota. — McCarthy  r.  Niskern,  22  Minn. 
90. 

Texas. — International,  etc.,  R.  Co.  v.  Tele- 
phone, etc.,  Co.,  69  Tex.  277,  5  S.  W.  517,  5 
Am.  St.  Rep.  45;  Willis  McNeill,  57  Tex. 
465. 

Viryiiiia. —  Boidand  v.  Barrett,  76  Va.  128, 
44  Am.  Rep.  152. 

Wisconsin. —  Rogers  v.  Plenry,  32  Wis.  327. 
See  15  Cent.  Dig.  tit.  "  Damages,"  §  221. 

35.  Iowa. —  Sheik  v.  Hobson,  64  Iowa  146, 
19  N.  W.  875. 

Louisiana. — Edwards  v.  Ricks,  30  La.  Ann. 
920. 

Mississippi. —  llcwhdt  V.  George,  08  Miss. 
703,  9  So.  885,  13  L.  K.  A.  682. 

North  (Uirolina. —  Kippey  r.  Miller,  33 
N.  C.  247. 

Texas.— \Nr\i!}\i  v.  Donncll,  34  Tex.  291. 
See  15  Cent.  Dig.  tit.  "  Dainiiges,"  g  217; 
and  I  ( 'ye.  50  <  l.  srq. 
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Although  under  Iowa  Code,  §  2525,  a  cau.se 
of  action  for  a  tort  survives  the  death  of 
the  wrong-doer,  yet,  since  the  civil  law  never 
inflicts  vicarious  punishment,  nothing  more 
than  compensatory  damages  can  be  awarded 
against  tlie  personal  representative  of  the 
wrong-doer.  Sheik  v.  Hobson,  64  Iowa  146, 
19       W.  875. 

The  liability  of  a  widow  and  the  heirs  of 
deceased  on  account  of  a  trespass  committed 
by  him  does  not  exter.d  to  any  vindictive 
damages  unless  the  suit  was  in.stituted  be- 
fore the  death  of  the  deceased.  Edwards  f. 
Ricks,  30  La.  Ann.  926. 

36.  Oursler  v.  Baltimore,  etc.,  R.  Co.,  60 
Md.  358. 

37.  Stacy  v.  Portland  Pub.  Co.,  68  Me. 
279.    And  see  supra,  VII.  J. 

38.  Millard  i".  Brown,  35  N.  Y.  297. 

39.  In  Livingston  v.  Burroughs,  33  Mich. 
511,  514,  the  court  said:  "  For  the  purpose 
of  determining  whether,  under  all  the  cir- 
cumstances, the  party  acted  in  good  faith 
or  not,  the  jury  will  have  the  right,  and 
it  will  be  their  duty,  to  consider  the  sources 
from  which  the  party  sought  and  derived 
his  information.  He  would  not  be  justified 
in  knowingly  seeking  and  acting  upon  infor- 
mation, either  of  law  or  fact,  given  him  by 
unreliable  or  disreputable  parties."  See  also 
supra,  IX,  B. 

40.  Alabama. —  City  Nat.  Bank  v.  Jeffries, 
73  Ala.  183. 

Illinois. —  Murphy  r.  Larson,  77  111.  172; 
Cochrane  v.  Tuttle,"  75  111.  361. 

Montana. —  Bohm  i).  Dunjjhy,  1  Mont.  333. 

TKisoo?»S'in.— Bonesteol  c.  Bonesteel,  30  Wis. 
511. 

[liiih'd  l^talvs. —  Devenny  v.  The  Mascotte, 
72  Fed.  684. 

See  15  Cent.  Dig.  tit.  "Damages."  §  216. 

Contrary  to  advice  of  counsel. —  Evidence 
tliat  the  <lcr<'ii(lanf  acted  under  the  advice 
of  counsel  is  not,  admissible  in  mitigation 
of  exemplary  diimages,  when  instead  of  fol- 
lowing the  advice  as  given  he  acted  contrary 
to  it.    ( 'iirpciil er  r.  Barber,  44  Vt.  441. 

It  must  appear  that  tlw?  advice  was  given 
upon  a  full  :iihI  lair  sliilcnicnl,  of  the  facts, 
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his  power.^^  Where  the  caiise  of  offense  or  the  objectionable  cause  of  action  is 
discontinued  or  withdrawn  with  sucli  reasonable  promptness  as  the  circnnistances 
of  the  case  allow,  such  fact  should  go  either  in  mitigation  of  exemplary  damages, 
or  as  an  absolute  bar  to  their  recovery .^^ 

X.  EXCESSIVE  DAMAGES. 
A.  In  General.  Since  damages  as  a  general  rule  are  regarded  as  a  compensa- 
tion for  the  injury  or  wrong  inflicted,  when  not  connected  with  matters  of 
aggravation  or  malice,  they  are  considered  a  matter  within  the  discretion  of  the 
jnrj',  under  instructions  by  the  court/^  and  an  appellate  court  will  seldom  inter- 
fere with  the  verdict  as  rendered.    The  general  rule  on  this  point  as  expressed 


or  of  such  of  them  as  were  material  to  the 
question  on  which  counsel  was  consulted. 
Shores  i".  Brooks,  81  Ga.  4G8,  8  S.  E.  429,  12 
Am.  St.  Rep.  332. 

41.  In  an  action  against  an  officer  for  ir- 
regularities in  making  a  distress  warrant, 
where  tender  of  the  rent  was  made  at  the 
trial,  and  the  person  entitled  to  receive  it 
signified  a  willingness  to  do  so,  punitive  dam- 
ages cannot  be  recovered.  Tripp  t".  Grouner, 
GO  111.  474.  Where  it  appears  in  an  action 
by  tenants  against  their  landlord  for  wrong- 
ful eviction  that  the  am.ount  of  the  verdict 
could  only  have  been  reached  by  an  allow- 
ance of  punitive  damages,  and  that  defend- 
ant voluntarily  assumed  to  make  repairs  ren- 
dered necessary  by  the  acts  of  an  adjoining 
owner  in  breaking  the  partition  wall,  and 
immediately  jjut  in  a  temporaiy  wooden  wall, 
with  as  little  inconvenience  to  plaintiffs  as 
possible,  such  verdict  cannot  be  permitted  to 
stand,  although  defendant  be  liable  for  actual 
damages  for  loss  of  and  injury  to  stock,  and 
expense  of  moving ;  since,  under  Colo.  Acts 
(1889),  p.  64,  §  1,  exemplary  damages  are 
allowed  only  when  the  injury  complained  of 
shall  have  been  attended  by  circumstances 
of  fraud,  malice,  or  insult,  or  a  wanton  and 
reckless  disregard  of  the  injured  party's 
rights  and  feelings."  Eisenhart  r.  Ordean,  3 
Colo.  App.  162,  32  Pac.  495. 

42.  Oursler  t.  Baltimore,  etc.,  R.  Co.,  60 
Md  358. 

43.  Alabama.--  Birmingham  R.,  etc.,  Co.  v. 
Baird,  130  Ala.  334,  30  So.  456,  89  Am.  St. 
Rep.  43,  54  L.  R.  A.  752. 

California. —  Tedford  f.  Los  Angeles  Elec- 
tric Co.,  134  Cal.  76,  66  Pac.  76,  54  L.  R.  A. 
85 ;  Trabing  v.  California  Nav.,  etc.,  Co., 
(1901)  65  Pac.  478. 

Colorado. —  Sanderson  v.  Frazier,  8  Colo. 
79,  5  Pac.  632,  54  Am.  Rep.  544;  Colorado 
City  !•.  Smith,  (App.  1902)  67  Pac.  909. 

Georgia. —  Augusta  v.  Tharpe,  113  Ga.  152, 
38  S.  E.  389;  Americus  v.  Chapman,  94  Ga. 
711,  20  S.  E.  3;  Coast  Line  R.  Co.  r.  Boston, 
83  Ga.  387,  9  S.  E.  1108;  Atlanta,  etc.,  R.  Co. 
V.  Smith,  81  Ga.  620,  8  S.  E.  446;  Western, 
etc.,  R.  Co.  V.  Drysdale,  51  Ga.  644. 

Illinois. —  Chicago  v.  Hoy,  75  111.  530 ;  Sor- 
genfrei  v.  Schroeder,  75  111.  397 ;  Illinois  Cent. 
R.  Co.  V.  Ebert,  74  111.  399 ;  Chicago  v.  Jones, 
66  111.  349;  Quincy  Gas,  etc.,  Co.  v.  Bauman, 
104  111.  App.  600;  Chicago  City  R.  Co.  v. 
Biederman,  102  111.  App.  617. 


Indiana. —  Clanin  v.  Fagan,  124  Ind.  304, 
24  N.  E.  1044;  Indianapolis,  etc.,  R.  Co.  v. 
McLin,  82  Ind.  435 ;  Westerville  v.  Freeman, 

66  Ind.  255 ;  Cineinna;ti,  etc.,  R.  Co.  r.  Claire, 

6  Ind.  App.  390,  33  N.  E.  918. 

Iowa. —  Beringer  r.  Dubuque  St.  R.  Co., 
118  Iowa  135,  91  N.  W.  931;  Cameron  v. 
Bryan,  89  Iowa  214,  56  N.  W.  434;  Smith  v. 
Des  Moines,  84  Iowa  68.5,  51  N.  W.  77 ;  Riley 
V.  Iowa  Falls,  83  Iowa  761,  50  N.  W.  33; 
Redfield  v.  Redfield,  75  Iowa  435,  39  N.  W. 
688. 

Kansas. —  James  v.  Hayes,  63  Kan.  133,  65 
Pac.  241 ;  Atchison,  etc.,  R.  Co.  r.  Stewart, 
55  Kan.  667,  41  Pac.  961. 

Kentucky. —  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  30  S.  W.  1010;  Monticello,  etc., 
Turnpike  Road  Co.  v.  Jones,  69  S.  W.  1073, 
24  Ky.  L.  Rep.  821;  Glasgow  v.  Gillenwaters, 

67  S.  W.  381,  23  Ky.  L.  Rep.  2375;  Chesa- 
peake, etc.,  R.  Co.  V.  Davis,  58  S.  W.  698,  22 
Ky.  L.  Rep.  748,  60  S.  W.  14,  22  Ky.  L.  Rep. 
1156. 

Louisiana. —  Joseph  v.  Edison  Electric  Co., 
104  La.  634,  29  So.  223;  Carmanty  v.  Mex- 
ican Gulf  R.  Co.,  5  La.  Ann.  703. 

Maine. —  Fitzgerald  v.  Dobson,  78  Me.  559, 

7  Atl.  704;  Campbell  v.  Portland  Sugar  Co., 
62  Me.  552,  16  Am.  Rep.  503. 

Massachusetts. — •  Worster  ;;.  Canal  Bridge, 
etc.,  Co.,  16  Pick.  541. 

Minnesota. —  St.  Paul  v.  Kuby,  8  Minn.  154. 

Missouri. —  Bertram  v.  People's  R.  Co.,  154 
Mo.  639,  55  S.  W.  1040,  52  S.  W.  1119;  Bur- 
doin  V.  Trenton,  116  Mo.  358,  22  S.  W.  728; 
Furnish  v.  Missouri  Pac.  R.  Co.,  102  Mo.  669, 
15  S.  W.  315,  22  Am.  St.  Rep.  800;  Brown 
V.  Hannibal,  etc.,  R.  Co.,  99  Mo.  310,  12  S.  W. 
655. 

New  Jersey. —  Terhune  v.  Koellisch,  (Sup. 
1899)  43  Atl.  655. 

New  York. —  Wynne  v.  Atlantic  Ave.  R.  Co., 
156  N.  Y.  702,  51  N.  E.  1094  [affirming  14 
Misc.  394,  35  N.  Y.  Suppl.  1034]  ;  Wolf  v. 
Third  Ave.  R.  Co.,  67  N.  Y.  App.  Div.  605, 
74  N.  Y.  Suppl.  336 ;  Iver  v.  Brooklyn  R. 
Co.,  63  N.  Y.  App.  Div.  311,  71  N.  Y.  Suppl. 
633;  Radjaviller  v.  Third  Ave.  R.  Co.,  58 
N.  Y.  App.  Div.  11,  68  N.  Y.  Suppl. 
617. 

Ohio.—  Brooklyn  St.  R.  Co.  v.  Kelly,  6  Ohio 
Cir.  Ct.  155. 

Oklahoma.- — Long  v.  McWilliams,  11  Okla. 
562,  69  Pac.  882. 

Tennessee. — Chattanooga  Rapid-Transit  Co. 
V.  Walton,  105  Tenn.  415,  58  S.  W.  737  ; 
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by  Judge  Story  is  "  that  a  verdict  will  not  be  set  aside  in  a  case  of  tort  for  exces- 
sive damages,  unless  the  court  can  clearly  see  that  the  jury  have  couiniitted  some 
very  gross  and  palpable  error,  or  have  acted  under  some  injproper  bias,  influence, 
or  prejudice,  or  have  totally  mistaken  the  rules  of  law,  by  which  the  damages  are 
to  be  regulated."  ^    In  such  cases  the  court  should  merely  consider  whether  tlie 


Nashville  St.  R.  Co.  v.  O'Bryan,  104  Tenn. 
28,  55  S.  W.  300. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Smith,  74 
Tex.  27C,  11  S.  W.  1104;  Brown  v.  Sullivan, 
71  Tex.  470,  10  S.  W.  288;  Evans  v.  Delk, 
(Sup.  1888)  9  S.  W.  550;  Houston,  etc.,  R. 
Co.  V.  Lee,  69  Tex.  556,  7  S.  W.  324;  Galves- 
ton V.  Posnainsky,  62  Te.x.  118,  50  Am.  Rep. 
517;  Houston,  etc.,  R.  Co.  v.  Harris,  30  Tex. 
Civ.  App.  179,  70  S.  W.  335. 

Virginia. —  Richmond  R.,  etc.,  Co.  v.  Garth- 
right,  92  Va.  627,  24  S.  E.  267,  53  Am.  St. 
Rep.  839,  32  L.  R.  A.  220. 

Washington. —  Rush  r.  Spokano  Falls,  etc., 
R.  Co.,  23  Wash.  501,  63  Pae.  500;  Robinson 
V.  Marino,  3  Wash.  434,  28  Pac.  752,  28  Am. 
St.  Rep.  50. 

West  Virginia. —  Evans  v.  Huntington,  37 
W.  Va.  601,  16  S.  E.  801 ;  Sheff  v.  Hunting- 
ton, 16  W.  Va.  307. 

Wisconsin. —  Allen  v.  Voje,  114  Wis.  1,  89 
N.  W.  924;  King  v.  Oshkosh,  75  Wis.  517,  44 
N.  W.  745 ;  Meracle  v.  Down,  64  Wis.  323,  25 
N.  W.  412;  Knowlton  v.  Milwaukee  City  R. 
Co.,  59  Wis.  278,  18  N.  W.  17 ;  Delie  v.  Chi- 
cago, etc.,  R.  Co.,  51  Wis.  400,  8  N.  W.  265; 
Benedict  v.  Fond  du  Lac,  44  Wis.  495 ;  Houfe 
V.  Fulton,  34  Wis.  608,  17  Am.  Rep.  463. 

United  States. —  New  Orleans,  etc.,  R.  Co. 
V.  Schneider,  60  Fed.  210,  8  C.  C.  A.  571; 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  33 
Fed.  803 ;  Philbrick  v.  Niles,  25  Fed.  265. 

Canada. —  Montreal  Gas  Co.  v.  St.  Laurent, 
26  Can.  Supreme  Ct.  176;  Thibeaudeau  v. 
Campagnie,  etc.,  4  Montreal  Super.  Ct.  400 ; 
Brewing  v.  Berryman,  15  N.  Brunsw.  515; 
Rose  V.  Belyea,  12  N.  Brunsw.  109 ;  Desmond 
V.  Fairbanks,  10  Nova  Scotia  279 ;  Sorn- 
berger  v.  Canadian  Pac.  R.  Co.,  24  Ont.  App. 
263;  Perry  r.  Upper  Canada  Bank,  16  U.  C. 
C.  P.  404;  Flint  v.  Bird,  11  U.  C.  Q.  B.  444. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  357. 

44.  Whipple  v.  Cumberland  Mfg.  Co.,  29 
Fed.  Cas.  No.  17,516,  2  Story  661.  And  to 
the  same  effect  see  the  following  eases: 

Arkansas. —  Kelly  v.  McDonald,  39  Ark. 
387. 

California. —  Stuart  v.  Hoffman,  68  Cal. 
381,  9  Pac.  451. 

Connecticut. —  Haight  v.  Hoyt,  50  Conn. 
583;  Waters  v.  Bristol,  26  Conn.  398. 

Florida. —  McMurray  v.  Basnett,  18  Fla. 
609. 

Illinois. —  Loewcntlial  v.  Streng,  90  111.  74 ; 
Hennies  v.  Vogcl,  87  111.  242;  Croso  v.  Rut- 
ledge,  81  111.  266;  Chicago,  etc.,  R.  Co.  v. 
Wilson,  63  JU.  167;  Walker  v.  Martin,  52 
111.  .•i47. 

Indiana. —  Pittsburg,  etc.,  R.  Co.  V.  Sponier, 
85  Ind.  165;  Parke  (.'ounty  Sappcnfleld,  10 
Ind.  App.  (J09,  38  N.  K.  358. 

loii-jd.     licriy  V.  Central  R.  Co.,  40  Iowa 
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Kansas. —  Atchison,  etc.,  R.  Co.  v.  Moore,  31 
Kan.  197,  1  Pac.  644  (statutory)  ;  Missouri, 
etc.,  R.  Co.  V.  Weaver,  16  Kan.  456. 

Kentucky . — Louisville,  etc.,  R.  Co.  v.  Mitch- 
ell, 87  Ky.  327,  8  S.  W.  706,  10  Ky.  L.  Rep. 
211;  Holburn  v.  Neal,  4  Dana  120;  North 
V.  Cates,  2  Bibb  591. 

Maine. —  Cyr  v.  Dufour,  62  Me.  20;  Field 
r.  Plaisted,  75  Me.  470. 

Minnesota. —  Shartle  v.  Minneapolis,  17 
Minn.  308;  Chapman  v.  Dodd,  10  Minn.  3.50; 
St.  Paul  V.  Kuby,  8  Minn.  154. 

Missouri. —  Graham  f.  Pacific  R.  Co.,  66 
Mo.  536;  Wells  v.  Sanger,  21  Mo.  354;  Dim- 
mitt  V.  Hannibal,  etc.,  R.  Co.,  40  Mo.  App. 
654. 

Nevada. —  Quigley  v.  Central  Pac.  R.  Co., 
11  Nev.  350,  21  Am.  Rep.  757. 

New  Hampshire. — Hovey  v.  Brown,  59  N.  H. 
114. 

New  Jersey. — Merritt  v.  Harper,  44  N.  J.  L. 
73;  Vreeland  v.  Berry,  21  N.  J.  L.  183. 

New  York. — •  Bierbauer  v.  New  York  Cent., 
etc.,  R.  Co.,  15  Hun  559;  Tinney  v.  New  Jer- 
sey Steamboat  Co.,  5  Lans.  507 ;  Walker  i;. 
Erie  R.  Co.,  63  Barb.  260;  Travis  v.  Barger, 
24  Barb.  614;  Jennings  v.  Van  Scliaick,  13 
Daly  7 ;  Blum  r.  Higgins,  3  Abb.  Pr.  104. 

Ohio. —  Simpson  v.  Pitman,  13  Ohio  305. 

South  Carolina. — -Wolff  v.  Cohen,  8  Rich. 
144. 

Tennessee. —  Tennessee  Coal,  etc.,  Co.  v. 
Roddy,  85  Tenn.  400,  5  S.  W.  286;  Tinkle  v. 
Dunivant,  16  Lea  503;  Nashville,  etc.,  R.  Co. 
V.  Smith,  6  Heisk.  174;  Moore  c.  Burchfield, 
1  Heisk.  203. 

Texas. —  International,  etc.,  R.  Co.  v.  Tele- 
phone, etc.,  Co.,  69  Tex.  277,  5  S.  W.  517,  5 
Am.  St.  Rep.  45 ;  Galveston  r.  Posnainsky,  62 
Tex.  118;  Willis  v.  McNeill,  57  Tex.  465; 
McGehee  v.  Shafer,  9  Tex.  20. 

Virginia. —  Parish  v.  Reigle,  11  Gratt.  097, 
62  Am.  Dec.  666. 

Wisconsin. —  Goodno  v.  Oshkosh,  28  Wis. 
300. 

WyoDMig. —  Union  Pac.  R.  Co.  v.  House, 
1  Wyo.  27. 

United  States. —  Barry  r.  Edmunds,  110 
U.  S.  550,  6  S.  Ct.  501,  29  L.  ed.  729 ;  Harris 
V.  Louisville,  etc.,  R.  Co.,  35  Fed.  110;  Brown 
V.  Evans,  17  Fed.  912,  8  Savvy.  488;  Wiggia 
V.  Collin,  29  Fed.  Cas.  No.  17,624,  3  Story  1. 

England. —  Lambkin  v.  South  Eastern  R. 
Co.,  5  App.  Cas.  352,  28  Wkly.  Rep.  837; 
Gilbert  v.  Burtensliaw,  Cowp.  2.30,  Lofft.  771. 

Canada. —  Montreal  v.  Hall,  12  Can.  Su- 
preme Ct.  74 ;  Levi  r.  Reed,  0  Can.  Supreme 
Ct.  482;  Mail  Printing  Co.  v.  LaHamme,  4 
Montreal  Q.  B.  84;  SI..  Lawr(>nce  Steam  Nav. 
Co.  V.  Lemay,  3  Montreal  Q.  H.  214. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  354 
ct  scq. 

Second  trial. —  Where  on  a  former  Irinl  tlio 
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verdict  is  fair  and  reasonable,  and  in  the  exercise  of  sound  discretion,  under  all 
the  circumstances  of  the  case  ;  and  it  will  be  so  jjresumed,  unless  the  verdict  is  so 
excessive  or  outrageous  with  reference  to  those  circumstances  as  to  demonstrate 
that  the  jury  have  acted  against  the  rules  of  law  or  have  suffered  their  passions, 
their  pi-ejudices,  or  their  perverse  disregard  of  justice  to  mislead  them.*^  In 
some  states  the  courts  have  taken  an  extreme  position  on  tlie  subject  of  setting 
aside  excessive  verdicts.'"'  While  the  general  rule  is  as  stated  above,  the  courts 
must  be  governed  in  a  measure  by  the  circumstances  of  the  particular  case 
presented  for  their  consideration  ;     yet  where  the  circumstances  of  the  case  or 


jury  awarded  the  respondent  three  thousand 
dollars  damages,  but  the  verdict  was  set 
aside  by  the  supreme  court  on  the  ground  of 
misdirection,  and  on  the  second  trial  the  jury 
awarded  six  thousand  five  hundred  dollars 
damages,  the  amount  was  not  so  excessive 
that  the  court  should  set  aside  the  verdict 
and  order  a  new  trial.  Canada  Pac.  R.  Co.  v. 
Robinson,  6  Montreal  L.  Rep.  118. 

45.  Illinois. — Ottawa  v.  Sweely,  65  111.  434; 
Chicago,  etc.,  R.  Co.      Wilson,  63  111.  167. 

Kentucky. — Henderson  v.  Clayton,  57  S.  W. 
1,  22  Ky.  L.  Rep.  283,  53  L.  R.  A.  145. 

'New  Jersey. — Vreeland  v.  Berry,  21  N.  J.  L. 
183. 

Neio  York. —  Walker  v.  Erie  R.  Co.,  63 
Barb.  260. 

Texas. —  McGehee  v.  Shafer,  9  Tex.  20. 

'Wisconsin. —  Goodno  v.  Oshkosh,  28  Wis. 
300. 

United  States. —  Harris  v.  Louisville,  etc., 
R.  Co.,  35  Fed.  116;  Thurston  v.  Martin,  24 
Fed.  Cas.  No.  14,018,  5  Mason  497;  Whipple 
V.  Cumberland  Mfg.  Co.,  29  Fed.  Cas.  iJo. 
17,516,  2  Story  661;  Wiggin  v.  Coffin,  29  Fed. 
Cas.  No.  17,624,  3  Story  1. 

England. —  Gilbert  v.  Burtenshaw,  Cowp. 
230,  Lofft.  771. 

Canado.— Cossette  v.  Dun,  18  Can.  Supreme 
Ct.  222;  Levi  v.  Reed,  6  Can.  Supreme  Ct. 
482. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  354 
et  seq. 

Inflammatory  address  to  jury.— Where  com- 
plaint is  made  that  counsel  at  the  trial  has 
improperly  inflamed  the  minds  of  the  jurors 
by  remarks  addressed  to  them,  objection  must 
be  lodged  at  the  time  the  remarks  are  made, 
and  the  intervention  of  the  trial  judge 
claimed ;  and  where  this  has  not  been  done, 
the  court  will  not  interfere  upon  appeal. 
The  injuries  having  been  severe  and  caused 
much  suffering,  a  verdict  of  six  thousand  five 
hundred  dollars  Avas  not  one  that  should  be 
disturbed  as  excessive.  Sornberger  v.  Cana- 
dian Pac.  R.  Co.,  24  Ont.  App.  263. 

46.  In  California  it  has  been  held  that,  the 
right  of  trial  by  jury  in  civil  cases  being  se- 
cured by  the  bill  of  rights,  it  was  doubtful 
whether  a  judgment  could  be  set  aside  as 
excessive.  Payne  v.  Pacific  Mail  Steamship 
Co.,  1  Cal.  33. 

In  Missouri  a  judgment  will  not  be  set 
aside  where  the  only  reason  is  that  the  ver- 
dict appears  to  be  larger  than  the  evidence 
would  apparently  justify.  Fullerton  v.  For- 
dyce,  144  Mo.  519,  44  S.  W.  1053. 

In  New  Mexico  it  has  been  held  that  the 
appellate  court  does  not  sit  to  pass  upon  the 


amount  of  the  verdict,  but  only  to  correct  er- 
rors on  the  trial.  Schofield  r.  Territory,  9 
N.  M.  526,  56  Pac.  306. 

In  New  York  it  has  been  held  that  the  trial 
court  having  power  to  review  the  facts  pre- 
sented by  the  evidence,  the  appellate  court 
would  not  pronounce  a  verdict  excessive  if  it 
could  be  upheld  in  any  view  of  the  evidence 
presented.  Maher  v.  Central  Park,  etc.,  R. 
Co.,  67  N.  Y.  52.  See  also  Slavin  v.  State, 
152  N.  Y.  45,  46  N.  E.  321.  In  Str.rbird  v. 
Barrows,  62  N.  Y.  615,  it  was  held  that  if 
the  jury  gave  excessive  damages  it  could  only 
be  corrected  in  the  lower  court  and  the  ap- 
pellate court  would  not  interfere. 

In  South  Carolina  the  appellate  court  will 
not  review  the  action  of  the  lower  court  in 
refusing  a  motion  for  a  new  trial  on  the 
ground  of  excessive  damages.  Gillman  v. 
Florida  Cent.,  etc.,  R.  Co.,  53  S.  C.  210,  31 
S.  E.  224;  Dobson  i:.  Cothran,  34  S.  C.  518, 
18  S.  E.  899;  Petrie  v.  Columbia,  etc.,  R.  Co., 
29  S.  C.  303,  7  S.  E.  515;  Steele  V.  Charlotte, 
etc.,  R.  Co.,  11  S.  C.  589. 

Under  the  United  States  practice  it  has 
been  held  that  the  appellate  court  possessed 
no  revisory  powers  as  to  excessive  verdicts, 
but  was  limited  to  the  inquiry  whether  the 
jury  was  properly  directed  as  to  the  mode 
of  assessing  damages.  Homestake  Min.  Co. 
V.  Fullerton,  69  Fed.  923,  16  C.  C.  A.  545. 

47.  Georgia. —  Southwestern  R.  Co.  v.  Sin- 
gleton, 66  Ga.  252. 

Illinois. —  Chicago,  etc.,  R.  Co.  t\  Payzant, 
87  HI.  125;  Chicago  West  Div.  R.  Co.  v. 
Hughes,  87  HI.  94;  Kolb  v.  O'Brien,  86  111. 
210;  Kepperly  Ramsden,  83  111.  354; 
Decatur  v.  Fisher,  53  111.  407  ;  Chicago,  etc., 
R.  Co.  i:  Dunn,  52  111.  451;  Chicago,  etc.,  R. 
Co.  v.  McAra,  52  111.  296 ;  Timmons  v.  Broyles, 
47  111.  92;  Chicago,  etc.,  R.  Co.  r.  Mochell, 
96  111.  App.  178  [affirmed  in  193  111.  208,  61 
N.  E.  1028,  86  Am.  St.  Rep.  318]. 

Iowa. —  Lombard  v.  Chicago,  etc.,  R.  Co., 
47  Iowa  494. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Sur- 
vant,  96  Ky.  197,  27  S.  W.  999,  16  Ky.  L. 
Rep.  545;  Louisville,  etc.,  R.  Co.  v.  Long,  94 
Ky.  410,  22  S.  W.  747,  15  Ky.  L.  Rep.  199; 
Louisville  Southern  R.  Co.  v.  Minogue,  90  Ky. 
369,  14  S.  W.  357,  12  Ky.  L.  Rep.  378,  29 
Am.  St.  Rep.  378;  South  Covington,  etc.,  St. 
R.  Co.  V.  Ware,  84  Ky.  267,  1  S.  'vV.  493,  8 
Ky.  L.  Rep.  241. 

Louisiana. —  Peyton  v.  Texas,  etc.,  R.  Co., 
41  La.  Ann.  861,  6  So.  690,  17  Am.  St.  Rep. 
430;  Maher  v.  Louisville,  etc.,  R.  Co.,  40 
La.  Ann.  64,  3  So.  462. 

Maine. —  Gleason  v.  Bremen,  50  Me.  222. 
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tin;  evidence  produced  indicate  tliat  tlic  verdict  lias  Vjeen  t.lie  result  of  Ijias, 
prejudice,  or  gross  overestimate,  tliey  have  not  liesitated  to  set  it  aside.'"* 


Minnesota. —  Gutliier  v.  Minneapolis,  etc., 
R.  Co.,  87  Minn.  355,  91  N.  W.  1090;  Mat- 
teson  (.  Mumo,  80  Minn.  340,  83  N.  W.  153; 
Konnedy  r.  St.  Paul  City  R.  Co.,  59  Minn.  45, 
CO  N.  \V.  810;  Slette  v.  Great  Northern  R. 
Co.,  53  Minn.  341,  55  N.  W.  137. 

Missouri. — Haynes  v.  Trenton,  108  Mo.  123, 
18  S.  \V.  1003;  Hurt  v.  St.  Louis,  etc.,  R.  Co., 
94  Mo.  25.5,  7  S.  W.  1,  4  Am.  St.  Rep.  374; 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37  Mo.  240, 
90  Am.  Dec.  382 ;  Goetz  v.  Ambs,  22  Mo.  170 ; 
Cook  V.  Missouri  Pac.  R.  Co.,  94  Mo.  App. 
417,  68  S.  W.  230;  Dimmitt  v.  Hannibal,  etc., 
R.  Co.,  40  Mo.  App.  654. 

Montana. —  Hamilton  v.  Great  Falls  St.  R. 
Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac.  713. 

Nclraska. —  Hoover  v.  Haynes,  (1902)  91 
N.  W.  392;  Fremont,  etc.,  R.  Co.  v.  French, 
48  Nebr.  638,  67  N.  W.  472;  Fremont,  etc., 
R.  Co.  I  .  Leslie,  41  Nebr.  159,  59  N.  W.  559; 
Orleans  Village  v.  Perry,  24  Nebr.  831,  40 
N.  W.  417. 

Kctc  York. —  Mullady  v.  Brooklyn  Heights 
R.  Co.,  65  N.  Y.  App.  Div.  549,  72  N.  Y. 
Suppl.  911;  Fawdrey  v.  Brooklyn  Heights  R. 
Co.,  04  N.  Y.  App.  Div.  418,  72  N.  Y.  Suppl. 
283;  Meade  v.  Brooklyn  Heights  R.  Co.,  3 
N.  Y.  App.  Div.  432,  39  N.  Y.  Suppl.  320; 
Boswortfi  V.  Standard  Oil  Co.,  92  Hun  485, 
37  N.  Y.  Suppl.  43. 

Ohio. —  Columbus,  etc.,  R.  Co.  v.  Shannon, 
4  Ohio  Cir.  Ct.  449. 

Texas. — Texas,  etc.,  R.  Co.  v.  Doherty,  (App. 
1890)  15  S.  W.  44;  San  Antonio,  etc.,  R.  Co. 
t:  Conuell,  27  Tex.  Civ.  App.  533,  66  S.  W. 
246 ;  A.  J.  Anderson  Electric  Co.  v.  Cleburne 
Water,  etc.,  Co.,  23  Tex.  Civ.  App.  328,  57 
S.  W.  575;  Gulf,  etc.,  R.  Co.  v.  Woolems, 
(Civ.  App.  1900)  55  S.  W.  753. 

Washington. —  Mitchell  v.  Tacoma  R.,  etc., 
Co.,  13  Wash.  560,  43  Pac.  528. 

Wisconsin. —  Collins  v.  Janesville,  111  Wis. 
348,  87  N.  W.  241,  1087;  Abbot  v.  Tolliver, 
71  Wis.  04,  36  N.  W.  622;  Patten  v.  Chicago, 
etc.,  P.  Co.,  32  Wis.  524;  Spicer  v.  Chicago, 
etc.,  R.  Co.,  29  Wis.  580 ;  Goodno  v.  Oshkosh, 
28  Wis.  300. 

Wyoming. —  Union  Pac.  R.  Co.  v.  Hause,  1 
Wyo.  27. 

United  States. —  Missouri  Pac.  R.  Co.  v. 
Te.Kas,  etc.,  R.  Co.,  41  Fed.  311. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  354 
et  seq. 

Mere  opinion  as  to  value. —  A  verdict  for 
damages  for  injury  to  an  untrained  horse, 
which  at  the  time  of  his  injury  was  being 
shipped  for  training  purposes,  must  be  set 
aside  as  excessive,  tlie  only  evidence  of  value 
approaching  the  amount  of  the  verdict  con- 
sisling  ciiiclly  of  opinions  based  uj)oii  the  idea 
that  th(!  iiorse  liad  a  good  pedigree,  a-iid  would 
when  trained  make  good  tim((.  Illinois  C(!ut. 
R.  (Jo.  V.  lladford,  04  8.  W.  511,  23  Ky.  L. 
Kep.  HHO. 

No  special  humiliation. —  Where  a  person 
Icclinieally  un<l(T  arrest  suO'ers  im  paiii  of 
l)r)(!y  (If  wind  or  Bpccial  humiliation,  a  verdict 
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for  two  thousand  five  hundred  dollars  in  ex- 
cessive.   O'Boyle  v.  Shively,  65  111.  App.  278. 

Ordinary  sprain. —  A  v(;rdict  of  two  thou- 
sand dollars  for  an  ordinary  sprainwl  ankle 
is  excessive,  where  the  injury  is  not  perma- 
nent, and  plaintilF  himself  testified  tliat  he 
laid  aside  his  crutches  alx)ut  a  month  after 
the  accident,  and  used  a  cane  for  some  two 
or  three  months  thereafter,  and  that  he  had 
worked  up  to  the  time  of  the  trial,  four 
months  after  the  accident,  for  eight  days,  at 
carpenter  work.  Bennett  v.  E.  W.  Backus 
Lumber  Co.,  77  Minn.  198,  79  N.  W.  G82. 

48.  Illinois. —  Swafford  t".  Rosenbloom,  102 
111.  App.  578;  North  Chicago  St.  R.  Co.  v. 
Hoffart,  82  111.  App.  539 ;  Nicholson  v.  O'Don- 
ald,  79  111.  App.  195;  Chicago  West  Div.  R. 
Co.  V.  Haviland,  12  111.  App.  561. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Peavey,  34 
Kan.  472,  8  Pac.  780. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Foley., 
94  Ky.  220,  21  S.  W.  866,  15  Ky.  L.  Rep.  17; 
Standard  Oil  Co.  v.  Tiemey,  92  Ky.  367,  17 
S.  W.  1025,  13  Ky.  L.  Rep.  626,  36  Am- 
St.  Rep.  595,  14  L.  R.  A.  677;  Coving- 
ton, etc..  Bridge  Co.  v.  Goodnight,  60  S.  W. 
415,  22  Ky.  L.  Rep.  1242;  Donhard  v.  Shir- 
ley, 56  S.  W.  17,  21  Ky.  L.  Rep.  1653; 
Louisville,  etc.,  R.  Co.  v.  Whitley  County 
Ct.,  49  S.  W.  332,  20  Ky.  L.  Rep.  1367 ;  Louis- 
ville, etc.,  R.  Co.  V.  Law,  21  S.  W.  648,  14 
Ky.  L.  Rep.  850. 

Minnesota. —  Johnson  v.  St.  Paul  City  R- 
Co.,  67  Minn.  260,  69  N.  W.  900,  36  L.  R.  A.. 
586. 

Missouri. —  Chitty  v.  St.  Louis,  etc.,  R.  Co.., 
148  Mo.  64,  49  S.  W.  868. 

New  York. —  De  Wardener  v.  Metropolitan^ 
St.  R.  Co.,  1  N.  Y.  App.  Div.  240,  37  N.  Y. 
Suppl.  133;  Silberstein  v.  Houston  St.,  etc.. 
R.  Co.,  52  Hun  611,  4  N.  Y.  Suppl  843; 
Ryder  v.  New  York,  50  N.  Y.  Super.  Ct.  220 ; 
Jennings  v.  Van  Sehaick,  13  Daly  7.  Ani 
see  Joly  v.  New  York,  etc.,  Ferrv  Co.,  48- 
N.  Y.  App.  Div.  624,  62  N.  Y.  Suppl.  576;. 
Shortsleeves  r.  New  York  Cent.,  etc.,  R.  Co.,. 

9  N.  Y.  App.  Div.  622,  40  N.  Y.  Suppl.  1105.. 
Pennsylvania. —  Musser  v.  Lancaster  City 

St.  R.  Co.,  15  Pa.  Co.  Ct.  430. 

Tennessee. —  Cherokee  Packet  Co.  r.  Uil- 
son,  95  Tenn.  1,  31  S.  W.  737. 

Texas. —  International,  etc.,  Co.  v.  Under- 
wood, 64  Tex.  463. 

Utah. —  Mahood  v.  Pleasant  Valley  Coal 
Co.,  8  Utah  85,  30  Pac.  149. 

England. —  Knight  r.  Egerton,  7  Exch.  407_ 

Sec  15  Cent.  Dig.  tit.  "  Damages,"  §  354 
ct  seq. 

"Every  case  must  necessarily  depend,  to  a 
great  extent,  upon  its  own  peculiar  facts.  An 

(examination  of  the  decided  cases  in  actions. 

10  recover  damages  for  personal  injuries- 
(■leariy  sliows  that  the  courts  have  differed 
in  opinion  as  much  as  juries,  as  to  the  amount, 
(if  damages  that  should  be  allowed  in  such, 
cases.  KNti-cnu!  eases  a.re  found  in  the  books. 
uj)on  bolli  sides  of  this  ve.xed  question.  The.- 
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B.  Injuries  to  Property  or  Damag-es  For  Breach  of  Contract.  Where 
an  injnrj  to  property  is  involved,  or  damages  are  sought  for  a  breach  of  a  specific 
contract,  the  courts  are  little  inclined  to  interfere  with  the  verdict  as  rendei-ed,'"' 
■especially  where  the  evidence  is  conflicting;^"  where,  however,  the  verdict  as 
Tendered  is  in  excess  of  the  evidence  of  loss  the  court  may  set  it  aside.'''  No 


tendency  of  some  of  the  state  courts  is  to  al- 
low only  small  damages.  Other  states  are 
more  liberal.  What  is  considered  as  proper 
in  one  state  is  deemed  excessive  in  another. 
The  argument  that  juries  .  .  .  are  disposed 
to  give  heavj'  damages  in  actions  for  personal 
injuries  against  corporations  is  undoubtedly 
true.  But  the  records  of  this  court  will 
show  that  it  has  never  hesitated,  where  the 
amount  was  deemed  excessive,  to  set  such 
verdicts  aside."  Engler  v.  Western  Union 
Tek  Co.,  69  Fed.  185,  187. 

49.  Arizona. —  Davis  v.  Simmons,  1  Ariz. 
■25,  25  Pae.  535. 

Arkansas. —  Clark  r.  Bales,  15  Ark.  452. 

California. — Cederberg  r.  Robison,  100  Cal. 
D3,  34  Pae.  025;  Brumlev  i:  Flint,  87  Cal. 
471,  25  Pac.  683;  Razzo"  v.  Varni,  81  Cal. 
289,  22  Pac.  848;  Heilbron  r.  King's  River, 
etc.,  Canal  Co.,  76  Cal.  11,  17  Pac.  933. 

Colorado. —  Manger  v.  Grodnick,  3  Colo. 
A.pp.  534,  34  Pac.  688. 

Dakota. —  Fraley  i".  Bentley,  1  Dak.  25,  46 
3Sr.  W.  506. 

Florida. —  Pensacola  Gas  Co.  v.  Pebley,  25 
Fla.  381,  5  So.  593. 

Illinois. — Schaffner  v.  Ehrman,  139  111.  109, 

28  N.  E.  917,  32  Am.  St.  Rep.  192,  15  L.  R.  A. 
134;  Shoup  V.  Shields,  116  111.  488,  6  N.  E. 
502 ;  Singer  Mfg.  Co.  v.  Holdfodt,  86  111.  455, 

29  Am.  Rep.  43;  Huftalin  v.  Misner,  70  111. 
55;  Jasper  v.  Purnell,  67  111.  358;  Bauer  v. 
Gottmanhausen,  65  111.  499 ;  Illinois  Cent. 
H.  Co.  V.  Grabill,  50  111.  241;  Richardson  v. 
O'Brien,  44  111.  App.  243. 

Indiana. — ^  Balue  Taylor,  136  Ind.  368, 
36  N.  E.  269;  Baughan  i:  Brown,  122  Ind. 
115,  23  N.  E.  695;  Shover  v.  Myrick,  4  Ind. 
App.  7,  30  N.  E.  207. 

Iowa. —  Casey  v.  Ballou  Banking  Co.,  98 
Iowa  107,  67  N.  W.  98;  Minthon  v.  Lewis,  78 
Iowa  620,  43  N.  W.  465. 

Kansas. — Lamont  v.  Williams,  43  Kan.  558, 
23  Pac.  592. 

Kentucky. —  Kentucky  Midland  R.  Co.  v. 
Stump,  12  Ky.  L.  Rep.  316. 

Maine. —  Field  v.  Plaisted,  75  Me.  476. 

Massachusetts. — Reed  v.  Davis,  4  Pick.  216. 

Minnesota. —  Kopp  v.  Northern  Pac.  R.  Co., 

41  Minn.  310,  43  N.  W.  73. 

Missouri. —  Sheehy  v.  Kansas  City  Cable  R. 
Co.,  94  Mo.  574,  7  S.  W.  579,  4  Am.  St.  Rep. 
390 ;  Athletic  Baseball  Assoc.  v.  St.  Louis 
Sportsman's,  Park,  etc..  Assoc.,  67  Mo.  App. 
653. 

Nebraska.—  Schars  v.  Barnd,  27  Nebr.  94, 

42  N.  W.  906. 

New  Jersey. —  Thompson  r.  Morris  Canal, 
etc.,  Co.,  17  N.  J.  L.  480. 

New  York. —  Post  v.  West  Shore  R.  Co., 
123  N.  Y.  580,  26  N.  E.  31;  Perkins  v.  State, 
113  N.  Y.  660,  21  N.  E.  397;  Meisch  v.  Roch- 
ester Electric  R.  Co.,  72  Hun  604,  25  N.  Y. 
Suppl.  244;  Wilson  V.  Troy,  60  Hun  183,  14 


N.  Y.  Suppl.  721;  Smith  v.  Felt,  50  Barb. 
612;  Heald  V.  Macgowan,  14  N.  Y.  Suppl. 
280 ;  Ryan  v.  Burger,  etc..  Brewing  Co.,  13 
N.  Y.  Suppl.  660;  Avery  v.  New  York  Cent., 
etc.,  R.  Co.,  2  N.  Y.  Suppl.  101. 

North  Carolina. —  Denby  v.  Hairston,  8 
N.  C.  315. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Hudson,  77 
Tex.  494,  14  S.  W.  158;  Cook  v.  Garza,  9 
Tex.  358;  Missouri  Pac.  R.  Co.  v.  Peay,  7 
Tex.  Civ.  App.  400,  26  S.  W.  768. 

West  Virginia. — Miller  r.  Shenandoah  Pulp 
Co.,  38  W.  Va.  558,  18  S.  E.  740. 

Wisconsin. —  Koenigs  v.  Jung,  73  Wis.  178, 
40  N.  W.  801. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  397 
et  seq. 

Breach  of  contract. —  It  has  been  held  in 
Indiana  that  the  question  of  excessive  dam- 
ages cannot  arise  in  an  action  ex  contractu. 
Smith  V.  Barber,  153  Ind.  322,  53  N.  E.  1014; 
White  V.  McGrew,  129  Ind.  83,  28  N.  E.  322 ; 
Smith  V.  State,  117  Ind.  167,  19  N.  E.  744; 
McKinney  v.  State,  117  Ind.  26,  19  N.  E. 
613;  Clark  Civil  Tp.  v.  Brookshire,  114  Ind. 
437,  16  N.  E.  132;  Moore  v.  State,  114  Ind. 
414,  16  N.  E.  836;  McCormiek  Harvesting 
Mach.,  etc.,  Co.  v.  Gray,  114  Ind.  340,  16 
N.  E.  787.  Compare  Weigley  v.  Kneeland, 
172  N.  Y.  625,  65  N.  E.  1123  [affirming  60 
N.  Y.  App.  Div.  614,  69  N.  Y.  Suppl.  657], 
holding  tliat  where,  in  an  action  for  dam- 
ages for  breach  of  a  contract  to  deliver  bonds 
and  stocks,  there  is  evidence  on  which  the 
jury  may  properly  find  the  value  of  the  bonds 
and  stocks  to  be  the  sum  —  less  than  par  — 
indicated  by  the  verdict,  the  verdict  should 
not  be  set  aside  as  excessive,  since,  in  the 
absence  of  evidence  of  a  less  value,  they 
would  be  presumed  to  be  of  the  value  appear- 
ing on  tlieir  face.  And  see  Joyce  Dam. 
§  108. 

50.  Pielke  v.  Chicago,  etc.,  R.  Co.,  6  Dak. 
444,  43  N.  W.  813;  Chicago,  etc.,  R.  Co.  v. 
Jarrett,  59  Miss.  470;  Galveston,  etc.,  R.  Co. 
r.  Buckley,  1  Tex.  App.  Civ.  Cas.  §  687. 

51.  Florida. —  Jacksonville,  etc.,  R.  Co.  v. 
Garrison,  30  Fla.  431,  11  So.  932;  Jackson- 
ville, etc.,  R.  Co.  V.  Roberts,  22  Fla.  324. 

Illinois. —  Chicago,  eto.,  R.  Co.  i".  Eichman, 
47  111.  App.  156. 

Indiana. —  Washburn  v.  Roberts,  72  Ind. 
213;  Stevens  v.  McClure,  56  Ind.  384. 

loioa. — ^Harwick  v.  Weddington,  73  Iowa 
300,  34  N.  W.  868 ;  Fawcett  v.  Woods,  5  Iowa 
400. 

Kansas. — ^  Wichita,  etc.,  R.  Co.  v.  Gibbs,  47 
Kan.  274,  27  Pac.  991. 

Maine. —  Thayer  v.  Eaton,  (1888)  12  Atl. 
879. 

Minnesota. —  Mitchell  v.  Mitchell,  60  Minn. 
12,  61  N.  W.  682. 

Mississijypi. —  Chicago,  etc.,  R.  Co.  v.  Jar- 
rett, 59  Miss.  470. 
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precise  rule  for  ascertaining  damages  in  such  a  case  can  he  given,  and  the  matter 
sliould  therefore  be  left  to  the  judgment  of  the  jury  to  say  wliat  the  plaintiff 
should  have  in  money,  in  view  of  the  discomfort  and  annoyance  to  which  he  has 
been  subjected.''^ 

C.  Personal  Injuries  —  l.  Injuries  to  Limbs  —  a.  In  General.  Thus  a 
verdict  will  not  be  set  aside  as  excessive  wliere  the  personal  injuries  complained 
of  have  resulted  in  a  serious  injury  to  limbs,''^  unless  it  is  tlie  result  of  passion  or 


Missouri. —  Franz  v.  Hilterbrand^  45  Mo. 
121;  Schnette  v.  Sutter,  23  Mo.  240. 

Montana. —  Cunningham  i;.  Quirk,  10  Mont. 
462,  26  Pac.  184. 

New  YcWc— Pitt  v.  Kellogg,  58  Hun  603, 
11  N.  Y.  Suppl.  526;  Nixon  v.  Stillwell,  52 
Hun  353,  1  Silv.  Supreme  181,  5  N.  Y.  Suppl. 
248 ;  Farnswortli  v.  Western  Union  Tel.  Co., 
3  Silv.  Supreme  30,  6  N.  Y.  Suppl.  735. 

Pennsylvania. — Nunan  v.  Bourquin,  7  Phila. 
239. 

Rhode  Island. —  Burdick  v.  Weeden,  9  R.  I. 
139. 

South  Carolina. — Josey  v.  Wilmington,  etc., 
R.  Co.,  11  Rich.  399. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Johnson,  71 
Tex.  619,  9  S.  W.  602,  1  L.  R.  A.  7aO ;  Texas, 
etc.,  R.  Co.  V.  Ervay,  3  Tex.  App.  Civ.  Cas. 
§  47. 

Wisconsin. —  Page  v.  Sumpter,  53  Wis.  652, 
11  N.  W.  60. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  397 

52. ^'ciark  v.  Bales,  15  Ark.  452;  Singer 
Mfg.  Co.  V.  Holdfodt,  86  111.  455,  29  Am. 
Rep.  43;  Huftalin  v.  Misner,  70  111.  55; 
East  St.  Louis  v.  Wiggins  Ferry  Co.,  11  Hi. 
App.  254;  Standard  Oil  Co.  v.  Kinnaird,  13 
Ky.  L.  Rep.  270. 

53.  Alabama. —  Birmingham  r.  Lewis,  92 
A!a.  352,  9  So.  243. 

Arkansas. —  Little  Rock,  etc.,  Co.  v.  Cagle, 
53  x\rk.  347,  14  S.  W.  89. 

Colorado. —  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511,  69  Pac.  600;  Colorado,  etc., 
R.  Co.  V.  O'Brien,  16  Colo.  219,  27  Pac.  701; 
Hallack  %\  Johnson,  12  Colo.  244,  20  Pac.  700. 

Dakota. —  Larson  v.  Grand  Forks,  3  Dak. 
307,  19  K.  W.  414. 

Georgia. —  Seaboard  Air  Line  R.  Co.  v. 
Phillips,  117  Ga.  98,  43  S.  E.  494;  Georgia 
R.,  etc.,  Co.  V.  Keating,  99  Ga.  308,  25  S.  E. 
669;  Atlanta  v.  Martin,  88  Ga.  21,  13  S.  E. 
805 ;  Ocean  Steamship  Co.  v.  Matthews,  86 
Ga.  418,  12  S.  E.  032;  Griffin  v.  Johnson,  84 
Ga.  279,  10  S.  E.  719;  Western,  etc.,  R.  Co. 
V.  LowiH,  84  Ga.  211,  10  S.  E.  736. 

Illinois. —  Chicago  City  R.  Co.  v.  Mumford, 
07  1)1.  500;  Aurora  V.  "nillniari,  90  111.  61; 
Clih'ago  c.  Brophy,  79  111.  277;  North  Line 
I'lickct  Co.  V.  T.iiHiingcr,  70  111.  571;  Illinois 
Slc.'l  Co.  r.  M;imi,  100  111.  App.  367  [af- 
fivHird  in  197  III.  180,  64  N.  E.  328];  Mo- 
))icnc(!  Stono  Co.  V.  Grovi's,  )()()  111.  App. 
laffirmcd  in  197  III.  88,  61  N.  10.  ;i351  ;  Ponn- 
sylviiiiia  ('<>.  r.  Reidy,  99  ill.  A|i|).  477  [<tf- 
/i  nil  III  in  l!)H  111.  9,  04  N.  K.  (i9,S|. 

IndiaiKi. —  I'owh'r  r.  Lin(|uiMl,  l.'iH  Inil. 
560,  .'17  N.  K.  13:i. 

fuira.. —  liryiint  r.  Oiriiiha,  clc,  I!.,  cic, 
Co.,  98  Iowa'  iS.'i,  67   N.  VV.  .'192;   Henry  r. 

I  X.  B  I 


Sioux  City,  etc.,  R.  Co.,  7.5  Iowa  84,  39  N.  W. 
19.3,  9  Am.  St.  Rep.  457;  Marion  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  568,  21  N.  W.  86;  Fun- 
ston  V.  Chicago,  etc.,  R.  Co.,  61  Iowa  452,  16 
N.  W.  518;  Garlick  v.  Pella,  53  Iowa  640,  6 
N.  W.  3;  Collins  v.  Council  Bluffs,  32  Iowa 
324,  7  Am.  Rep.  200. 

Kansas. —  Kansas  City  «.  Manning,  50 
Kan.  373,  31  Pac.  1104;  Atchison,  etc.,  R. 
Co.  V.  Moore,  31  Kan,  197,  1  Pac.  644. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Mitch- 
ell, 87  Ky.  327,  8  S.  W.  706;  Louisville,  etc., 
R.  Co.  V.  Moore,  83  Ky.  675;  Maysville,  etc., 
R.  Co.  V.  Herriek,  13  Bush  122;  Danville, 
etc..  Turnpike  Road  Co.  v.  Stewart,  2  Mete. 
119;  Louisville  R.  Co.  v.  Casey,  71  S.  W.  876, 
24  Ky.  L.  Rep.  1527;  Louisville,  etc.,  R.  Co.  v. 
Chism,  47  S.  W.  251,  20  Ky.  L.  Rep.  584. 

Louisiana. —  Jackson  v.  St.  Louis,  etc.,  R. 
Co.,  52  La.  Ann.  1706,  28  So.  241;  Lampkins 
V.  Vicksburg,  etc.,  Co.,  42  La.  Ann.  997,  8  So. 
530;  Shea  v.  Reems,  36  La.  Ann.  966;  Chop- 
pin  V.  New  Orleans,  itc,  R.  Co.,  17  La.  Ann. 
19. 

Minnesota. —  Thompson  f.  Great  Northern 
R.  Co.,  79  Minn.  291,  82  N.  VJ.  637;  Rogers 
V.  Chicago  Great  Western  R.  Co.,  65  Minn. 
308,  67  N.  W.  1003 ;  Sobieski  v.  St.  Paul,  etc., 
R.  Co.,  41  Minn.  169,  42  N.  W.  863;  Tierney 
r.  Minneapolis,  etc.,  R.  Co.,  33  Minn.  311,  23 
N.  W.  229,  53  Am.  Rep.  35. 

Missouri. —  Bolton  v.  Missouri  Pac.  R.  Co., 
172  Mo.  92,  72  S.  W.  530;  Pauck  v.  St. 
Louis  Dressed  Beef,  etc.,  Co.,  166  Mo.  639,  60 
S.  W.  1070;  Oglesby  v.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758; 
Hollenbeck  v.  Missouri  Pac.  R.  Co.,  141  Mo. 
97,  38  S.  W.  723,  41  S.  W.  887;  Hollenbeck 
r.  Missouri  Pac.  R.  Co.,  (1896)  34  S.  W. 
494;  Rodney  v.  St.  Louis,  etc.,  R.  Co.,  127  Mo. 
676,  28  S.  W.  887,  30  S.  W.  150. 

Montana. —  Kennon  v.  Gilmer,  9  IMont.  108, 
22  Pac.  448. 

Nebraska. —  New  Omaha  Thomson-Hous- 
ton Electric  Light  Co.  v.  Rombold,  (1903) 
93  N.  W.  966;  St.  Joseph,  etc.,  R.  Co.  V. 
Hedge,  44  Nebr.  448,  62  N.  W.  887  ;  Lincoln 
V.  Staley,  32  Nebr.  63,  48  N.  W.  887. 

Ncio  Jersey. —  VViczynski  v.  American 
Sugar-Refining  Co.,  (Sup.  1901)  49  Atl.  530. 

NciD  York. —  Pullerton  v.  Metropolitan  St. 
R.  Co.,  170  N.  Y.  592,  63  N.  E.  1116  [af- 
firming 63  N.  Y.  App.  Div.  1,  71  N.  Y.  Suppl. 
.326]  ;  Tully  v.  New  York,  etc..  Steamship 
Co.,  162  N."  Y.  614,  57  in.  E.  1127  \affirm.ing 
10  N.  Y.  App.  Div.  463,  A'l  N.  Y.  Siiii]il.  29]; 
( !()Hsclni()n  r.  Dunfcc,  59  N.  ^■.  Api>.  I)i\  .  167, 
69  N.  \.  Suppl.  271;  VVillianiMon  Urook- 
lyn  lleights  R.  (!o.,  53  N.  Y.  App.  Div.  399, 
05  N.  V.  Su|)pl.  1054. 

Rliode  Island. —  Elliott  r.  Newport  St.  R. 
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prejudice,  or  indicates  a  gross  misconception  of  the  law  or  evidence  as  applicable 
to  the  particular  case.^ 

b.  Injury  to  Arm.  Since  an  injury  to  the  arm  is  nsually  accompanied  bj  an 
incapacity  to  labor,  the  courts  have  usually  taken  such  fact  into  consideration,  and 
have  hesitated  as  to  setting  aside  a  verdict  which  is  given  on  such  grounds  as 
excessive.^'' 

e.  Injury  to  Hands.  For  the  same  reason  any  serious  or  permanent  injury  to 
the  hands  will  be  considered  by  the  court  in  setting  aside  a  verdict  on  the  ground 


Co.,  18  R.  I.  707,  28  Atl.  338,  31  Atl.  694, 
23  L.  R.  A.  208. 

Tennessee. —  Orn<amental  Iron,  etc.,  Co.  v. 
Green,  108  Tenn.  161,  65  S.  W.  399. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Woolum, 
84  Tex.  570,  19  S.  W.  782;  Ft.  Worth  v. 
Johnson,  84  Tex.  137,  19  S.  W.  361;  Texas, 
etc.,  R.  Co.  V.  Brick,  83  Tex.  598,  20  S.  W. 
511;  Texas,  etc.,  R.  Co.  v.  Brick,  83  Tex.  526, 
18  S.  W.  947,  29  Am.  St.  Rep.  675;  Inter- 
national, etc.,  R.  Co.  V.  Hinzie,  82  Tex.  623, 
18  S.  W.  681;  Ft.  Worth,  etc.,  R.  Co.  v. 
Robertson,  (Sup.  1891)  16  S.  W.  1093,  14 
L.  R.  A.  781. 

Utah. —  Chipman  v.  Lnion  Pac.  R.  Co.,  12 
Utah  68,  41  Pac.  562;  Bowers  v.  Union  Pac. 
R.  Co.,  4  Utah  215,  7  Pac.  z51. 

Virrjinia. —  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900;  Nor- 
folk V.  Johnakin,  94  Va.  285,  26  S.  E.  830; 
Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va.  108, 
25  S.  E.  226 ;  Danville,  etc.,  R.  Co.  v.  Brown, 
90  Va.  340,  18  S.  E.  278. 

Washington. —  Uren  v.  Golden  Tunnel  Mln. 
Co.,  24  Wash.  261,  64  Pac.  174;  Roth  v. 
Union  Depot  Co.,  13  Wash.  525,  43  Pac.  641, 
44  Pac.  253,  31  L.  R.  A.  855;  Lorence  v.  El- 
lensburgh,  13  Wash.  341,  43  Pac.  20,  52  Am. 
St.  Rep.  42. 

Wisconsin. —  Rueping  f.  Chicago,  etc.,  R. 
Co.,  116  Wis.  625,  93  N.  W.  843;  Yerkes  v. 
Northern  Pac.  R.  Co.,  112  Wis.  184,  88  N.  W. 
33,  88  Am.  St.  Rep.  961 ;  Baltzer  v.  Chicago, 
etc.,  R.  Co.,  89  Wis.  257,  60  N.  W.  716; 
McDonald  v.  Ashland,  78  Wis.  251,  47  N.  W. 
434;  Nadau  v.  White  River  Lumber  Co.,  76 
Wis.  120,  43  N.  W.  1135,  20  Am.  St.  Rep.  29. 

United  States. —  The  Iroquois,  113  Fed. 
964;  Western  Union  Tel.  Co.  c.  Engler,  75 
Fed.  102,  21  C.  C.  A.  Z46;  Engler  v.  Western 
Union  Tel.  Co.,  69  Fed.  185;  The  Alejandro, 
56  Fed  621,  6  C.  C.  A.  54;  The  William 
Branfoot  v.  Hamilton,  52  Fed.  390,  3  C.  C.  A. 
155;  The  A.  Heaton,  43  Fed.  592;  Shumacher 
V.  St.  Louis,  etc.,  R.  Co.,  39  Fed.  174;  The 
Noddleburn,  28  Fed.  855 ;  The  D.  S.  Gregory, 
7  Fed.  Cas.  No.  4,100,  Z  Ben.  226. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  357 
et  seq. 

54.  Kroener  v.  Chicago,  etc.,  R.  Co.,  88 
Iowa  16,  55  N.  W.  k.^ ;  Kennon  r.  Gilmer,  5 
Mont.  257,  5  Pac.  847,  51  Am.  Rep.  45;  Tully 
V.  New  iork,  etc..  Steamship  Co.,  10  N.  Y. 
App.  Div.  463,  42  N.  Y.  Suppl.  29;  Peri  v. 
New  York  Cent.,  etc.,  R.  Co.,  87  Hun  (N.  Y.) 
499,  34  N.  Y.  Suppl.  1009;  Bailey  v.  Rome, 
etc.,  R.  Co.,  80  Hun  (is.  Y.)  4,  29  N.  Y. 
Suppl.  816;  Pfeffer  v.  Buffalo  R.  Co.,  4  Misc. 
(N.  Y.)  465,  24  N.  Y.  Suppl.  490;  Holden 
V.  Pennsylvania  R.  Co.,  7  Kulp  (Pa.)  52. 


55.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Harkey,  (1891)  15  S.  W.  456: 

California. —  Robinson  v.  Western  Pac.  R. 
Co.,  48  Cal.  409. 

Illinois. —  Joliet  v.  Looney,  159  111.  471, 
42  N.  E.  854;  Ottawa  v.  Sweely,  65  111.  434; 
Regan  r.  Reed,  96  111.  App.  460;  Gundlach 
v.  Schott,  95  111.  App.  110  laffirmed  in  192 
111.  509,  61  N.  E.  332];  William  D.  Gibson 
Co.  r.  Glizozinski,  76  111.  App.  400 ;  La  Salle 
V.  Porterfield,  38  111.  App.  553 ;  Anglo-Ameri- 
can Packing,  etc.,  Co.  r.  Baier,  31  111.  App. 
653.  And  see  Illinois  Cent.  R.  Co.  v.  O'Con- 
nor, 90  111.  App.  142  ^reversed  in  189  111. 
559,  59  N.  E.  1098]. 

Indiana. —  Ohio,  etc.,  R.  Co.  Judy,  120 
Ind.  397,  22  N.  E.  252;  New  York,  etc.,  R. 
Co.  V.  Doane,  115  Ind.  435,  17  N.  E.  913,  7 
Am.  St.  Rep.  451,  1  L.  R.  A.  157;  Pittsburgh, 
etc.,  R.  Co.  V.  Sponier,  85  Ind.  165;  Nap- 
panee  v.  Ruckman,  7  Ind.  App.  361,  34  N.  E. 
609. 

loica. — -Van  Winter  v.  Henry  Count}-,  01 
Iowa  684,  17  N.  W.  94. 

Kentucky. —  Henderson  v.  White,  49  S.  W. 
764,  20  Ky.  L.  Rep.  1525;  Newport  News, 
etc.,  R.  Co.  r.  Campbell,  25  S.  W.  267,  15 
Ky.  L.  Rep.  714;  Louisville  Bagging  Mfg. 
Co.  V.  Dolan,  13  Ky.  L.  Rep.  493;  Louisville 
Gas  Co.  V.  Gutenkuntz,  6  Ky.  L.  Rep.  464. 
And  see  Chesapeake,  etc.,  R.  Co.  v.  Dodge, 
66  S.  W.  606,  23  Ky.  L.  Rep.  1959,  second 
application  to  set  aside  verdict. 

Louisiana. —  Ketehum  v.  Texas,  etc.,  R. 
Co.,  38  La.  Ann.  777. 

Michigan. —  Detzur  v.  B.  Stroh  Brewing 
Co.,  119  Mich.  282,  77  N.  W.  948,  44  L.  R.  A. 
500. 

Minnesota. — ■  Stauning  v.  Great  Northern 
R.  Co.,  88  Minn.  480,  93  N.  W.  518;  Schultz 
V.  Faribault  Consol.  Gas,  etc.,  Co.,  82  Minn. 
100,  84  N.  W.  031. 

Missouri. —  Ridenhour  v.  Kansas  City 
Cable  R.  Co.,  102  Mo.  270,  13  S.  W.  889,  14 
S.  W.  760;  Baker  v.  Independence,  93  Mo. 
App.  165 ;  Honeycutt  v.  St.  Louis,  etc.,  R. 
Co.,  40  Mo.  App.  674;  McMillan  v.  Union 
Press  Brick  Works,  6  Mo.  App.  434. 

Montana. —  Sweeney  v.  Butte,  15  Mont. 
274,  39  Pac.  286. 

Neio  York. —  Hutchinson  v.  Atlantic  Ave. 
R.  Co.,  161  N.  Y.  635,  57  N.  E.  1112  [«/"- 
finning  33  N.  Y.  App.  Div.  569,  53  N.  Y. 
Suppl.  1076]  ;  Wagner  v.  Metropolitan  St. 
R.  Co.,  79  N.  Y.  App.  Div.  591,  80  N.  Y. 
Suppl.  191  ;  Baird  v.  New  York  Cent.,  etc., 
R.  Co.,  64  N.  Y.  App.  Div.  14,  71  N.  Y.  Suppl. 
734;  Stewart  v.  Long  Island  R.  Co.,  54 
N.  Y.  App.  Div.  623,  66  N.  Y.  Suppl.  436; 
Barrett  v.  New  York  Cent.,  etc.,  R.  Co.,  45 
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that  it  is  excessive.^''  Tlie  reason  of  this  rule  heirif(  l>ased  upon  the  fact  that  by 
reason  of  the  injury  the  plaintiff  has  been  rendered  less  capacitated  for  earning 
his  own  living/''^  it  is  only  where  the  verdict  is  grossly  excessive  that  the  appellate 
court  will  interfere  to  reduce  or  set  it  aside/'*^ 

d.  Loss  of  Both  Legs.  In  cases  where  a  plaintiff  has  suffered  by  reason  of 
tlie  wrongful  act  sued  for  such  a  serious  injury  as  the  loss  of  both  legs,  the  jury 
are  apt  to  be  more  or  less  governed  by  prejudice  or  bias  in  delivering  their  ver- 
dict, yet  even  in  such  cases  the  verdict  will  not  be  set  aside  by  the  court,'^ 


N.  Y.  App.  Div.  225,  61  N.  Y.  Suppl.  9; 
Mentz  V.  Second  Ave.  R.  Co.,  2  Rob.  356; 
Mohr  V.  Wetherill,  .33  Misc.  791,  67  N.  Y. 
Suppl.  590;  Wilson  v.  Broadway,  etc.,  R. 
Co.,  8  Misc.  450,  28  N.  Y.  Suppl.  781; 
Vredenburgh  v.  New  York  Cent.,  etc.,  R.  Co.. 

12  N.  Y.  Suppl.  18. 

Oklahoma. —  Long  v.  McWilliams,  11  Okla. 
562,  69  Pac.  882. 

Tennessee. —  American  Lead  Pencil  Co.  v. 
Davis,  108  Tenn.  251,  66  S.  W.  1129. 

Texas. —  Sherman  v.  Nairey,  77  Tex.  291, 

13  S.  W.  1028;  Missouri  Pac.  R.  Co.  v.  Jones, 
75  Tex.  151,  12  S.  W.  972,  16  Am.  St.  Rep. 
879;  Texas,  etc.,  Co.  v.  Garcia,  62  Tex.  285; 
Texas,  etc.,  R.  Co.  v.  Lowry,  61  Tex.  149; 
Texas,  etc.,  R.  Co.  v.  O'Donnell,  58  Tex.  27; 
Galveston,  etc.,  R.  Co.  v.  Bohan,  (Civ.  App. 
1898)  47  S.  W.  1050;  International,  etc.,  R. 
Co.  V.  Hall,  1  Tex.  Civ.  App.  221,  21  S.  W. 
1024;  Galveston,  etc.,  R.  Co.  v.  Wesch,  (Civ. 
App.  1893)  21  S.  W.  313. 

Wisconsin. —  Meyer  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  116  Wis.  336,  93  N.  W.  6; 
McCoy  V.  Milwaukee  St.  R.  Co.,  88  Wis.  56, 
59  N.  W.  453 ;  Stetler  v.  Chicago,  etc.,  R.  Co., 
49  Wis.  609,  6  N.  W.  303;  Schmidt  v.  Mil- 
waukee, etc.,  R.  Co.,  23  Wis.  186,  99  Am. 
Dee.  158. 

United  States. —  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  41  Fed.  316. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  361. 

Permanent  deformity. —  "Where  the  negli- 
gence of  a  surgeon  called  to  attend  a  frac- 
tured arm  caused  it  to  unite  at  the  wrong 
place,  causing  a  permanent  deformity  unless 
refractured,  when  there  is  no  certainty  of 
the  bones  uniting,  a  judgment  for  five  hun- 
dred dollars  is  not  excessive.  Gerken  v. 
Plimpton,  62  N.  Y.  App.  Div.  35,  70  N.  Y. 
Suppl.  793. 

56.  Arkansas. — ■  St.  Louis,  etc.,  R.  Co.  v. 
Waren,  05  Ark.  019,  48  S.  W.  222. 

Georrjia. —  Central  R.  Co.  v.  De  Bray,  71 
Ga.  406. 

lllAnois. —  South  Chicago  City  R.  Co.  v. 
Dufrcsnc,  102  111.  App.  493;  Rock  Island 
Sash,  etc..  Works  v.  Pohlman,  99  111.  App. 
670. 

Indiana. —  Ilaynes  v.  l^rk,  6  Ind.  App.  332, 
33  N.  E.  637. 

lovxi. —  strong  v.  Jowa  Cent.  R.  Co.,  94 
Iowa  380,  02  N.  W.  799;  Sprague  v.  Atlee,  81 
Iowa  1,  46  N.  W.  75(). 

Kr/nl/iicky. —  Ijonisvlllo  Water  Co.  v.  Up- 
ton, 3(i  S.  W.  520,  18  Ky.  L.  Rep.  326. 

IjfmisiarM. —  .liicksoii  v.  St.  Louis  South 
WoHtcni  K.  Co.,  52  iiU.  Ann.  1706,  28  So.  241. 

Mmneiota. —  Uray  v.  Commutator  Co.,  85 
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Minn.  463,  89  N.  W.  322;  Stiller  v.  Bohn 
Mfg.  Co.,  80  Minn.  1,  82  N.  W.  981;  Gahagan 
V.  Aerometer  Co.,  07  Minn.  252,  09  X.  W. 
914;  Barg  v.  Bousfield,  65  Minn.  355,  68 
N.  W.  45. 

New  York. —  Sesselmann  v.  Metropolitan 
St.  R.  Co.,  76  N.  Y.  App.  Uiv.  336,  78  X.  Y. 
Suppl.  482 ;  Eldridge  v.  Atlas  Steamship  Co., 
58  Hun  96,  11  N.  Y.  Suppl.  408. 

Ohio. —  Michigan  Cent.  R.  Co.  v.  Water- 
worth,  21  Ohio  Cir.  Ct.  495,  11  Ohio  Cir. 
Dec.  621. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Court- 
ney, 30  Tex.  Civ.  App.  544,  71  S.  W.  397; 
Greenville  Oil,  etc.,  Co.  v.  Harkey,  20  Tex. 
Civ.  App.  225,  48  S.  W.  1005;  International, 
etc.,  R.  Co.  V.  Bonatz,  (Civ.  App.  1898)  48 
S.  W.  767;  Campbell  v.  McCoy,  3  Tex.  Civ. 
App.  298,  23  S.  W.  34. 

Utah. —  Chapman  v.  Southern  Pae.  Co., 
12  Utah  30,  41  Pac.  551. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Ampev, 
93  Va.  108,  25  S.  E.  226. 

Wisconsin. —  Neilon  v.  Marinette,  etc., 
Paper  Co.,  75  Wis.  579,  44  N.  W.  772. 

United  States. —  Witheofsky  v.  Wier,  32 
Fed.  301. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  361. 

57.  Illinois. —  South  Chicago  City  R.  Co. 
V.  Dufresne,  102  111.  App.  493;  Rock  Island 
Sash,  etc..  Works  v.  Pohlman,  99  111.  App. 
670. 

Minnesota. —  Gray  v.  Commutator  Co.,  85 
Minn.  463,  89  N.  W^  322. 

New  York. —  Sesselmann  v.  Metropolitan 
St.  R.  Co.,  76  N.  Y.  App.  Div.  336,  78  N.  Y. 
Suppl.  482. 

Ohio. —  Michigan  Cent.  R.  Co.  r.  Water- 
worth,  21  Ohio  Cir.  Ct.  495,  11  Ohio  Cir.  Dec. 
621. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Court- 
ney, 30  Tex.  Civ.  App.  544,  i  1  S.  W.  307 ; 
Ft.  Worth,  etc.,  R.  Co.  v.  Bowen,  30  Tex.  Civ. 
App.  14,  68  S.  W.  700;  Greenville  Oil,  etc., 
Co.  V.  Harkey,  20  Tex.  Civ.  App.  22.5,  48 
S.  W.  1005;  International,  etc.,  R.  Co.  v. 
Bonatz,  (Civ.  App.  1898)  48  S.  W.  767. 

Sec  15  Cent.  Dig.  tit.  "  Damages,"  §  301. 

58.  St.  Louis,  etc.,  R.  Co.  r.  Warcn,  65 
Ark.  619,  48  S.  W.  222;  Stiller  r.  Bohn  Mfg. 
Co.,  80  Minn.  1,  82  N.  W.  981;  Gahagan  r. 
Aerometer  Co.,  67  Minn.  252,  69  N.  \\'. 
914. 

59.  Aris:ona. —  Hobaon  v.  Now  Mexico,  etc., 
R.  Co.,   (1880)    11  Pac.  545. 

(Colorado. —  Colorado  Midland  R.  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701. 

Kvntiic.kii. —  Illinois  (!ent.  R.  Co.  r.  Stew- 
art, 63  S.  W.  590,  23  Ky.  L.  Hop.  637. 
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unless  the  damages  as  rendered  by  the  jury  are  so  clearly  excessive  as  to  shock 
the  sense  of  justice.** 

2.  Paralysis  or  Injury  to  the  Nervous  System.  In  cases  of  paralysis  or  injury 
to  the  nervous  system  a  verdict  will  rarely  be  considered  excessive.''^  So  in 
injuries  to  the  spine  that  have  resulted  from  a  personal  injury,  the  court  is  little 
inclined  to  interfere  with  a  verdict  on  the  ground  that  it  is  excessive.*^ 

3.  Epileptic  Fits.    Where  as  the  result  of  a  personal  injury  the  plaintiff  has 
become  subject  to  epileptic  tits  and  his  general  health  ruined,  a  verdict  will  not> 
be  set  aside  as  excessive.**^ 


Minnesota. —  Fonda  v.  St.  Paul  City  R. 
Co.,  77  Minn.  536,  79  N.  W.  1043. 

Texas.— Guli,  etc.,  R.  Co.  r.  Shelton,  30 
Te.x.  Civ.  App.  72,  69  S.  W.  653  [rehearing 
denied  in  (Civ.  App.  1902)  70  S.  W.  359]. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  382. 

60.  Chicago,  etc.,  R.  Co.  v.  Jackson,  55 
III.  492,  8  Am.  Rep.  661;  Pfeft'er  v.  Buffalo 
R.  Co.,  4  Misc.  (N.  Y.)  465,  24  N.  Y.  Suppl. 
490;  Heddles  v.  Chicago,  etc.,  R.  Co.,  74  Wis. 
239,  42  N.  W.  237. 

61.  District  of  Columhia. —  Woods  v.  Trin- 
ity Parish,  21  D.  C.  540. 

Illinois. — ■  Chicago  t:  Herz,  87  111.  541 ; 
Elgin  V.  Nofs,  103  111.  App.  11;  West  Chicago 
St.  R.  Co.  V.  Lieserowitz,  99  111.  App.  591 
[affirmed  in  197  111.  607,  64  N.  E.  718]; 
Illinois  Cent.  R.  Co.  v.  Robinson,  58  111.  App. 
181;  Chicago,  etc.,  R.  Co.  v.  Fi,;'-or,  38  111. 
App.  33. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Lee,  8 
Kan.  App.  24,  54  Pac.  4. 

Minnesota. —  Bishop  v.  St.  Paul  City  R. 
Co.,  48  Minn.  26,  50  N.  W.  927. 

Missouri. —  Cobb  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  609,  50  S.  W.  894;  Smith  r.  Chicago, 
etc.,  R.  Co.,  119  Mo.  246,  23  S.  W.  784; 
Gratiot  v.  Missouri  t'ac.  R.  Co.,  116  Mo.  450, 
21  S.  W.  1094,  16  L.  R.  A.  189  [affirming 
(1891)  16  S.  W.  384];  Mellor  v.  Missouri 
Pac.  R.  Co.,  (1890)  14  S.  W.  758. 

New  York. —  Lacs  v.  Everard's  Breweries, 
61  N.  Y.  App.  Div.  431,  70  N.  Y.  Suppl.  672; 
Harrold  v.  New  York  El.  R.  Co.,  24  Hun' 
184;  Degnan  v.  Brooklyn  City  R.  Co.,  14 
Misc.  388,  35  N.  Y.  Suppl.  1047 ;  Stephens  v. 
Hudson  Valley  Knitting  Co.,  20  N.  Y.  Suppl. 
916;  Alexander  v.  Rochester  City,  etc.,  R. 
Co.,  12  N.  Y.  Suppl.  685. 

Pennsylvamia. —  Willis  t.  Second  Ave.  Trac- 
tion Co.,  189  Pa.  St.  430,  42  Atl.  1. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Mitchell, 
72  Tex.  171,  10  S.  W.  411;  GaJveston,  etc., 
R.  Co.  V.  Nass,  (Civ.  App.  1900)  57  S.  W. 
910;  Atchison,  etc.,  R.  Co.  v.  Click,  (Civ.  App. 
1895)  32  S.  W.  226;  Gulf,  etc.,  R.  Co.  v. 
Pendery,  (Civ.  App.  1894)  27  S.  W.  213. 

^Yashington. —  Sutton  v.  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St.  Rep.  847. 

Wisconsin. —  Nicoud  v.  Wagner,  100  Wis. 
67,  81  N.  W.  999. 

United  States. —  The  Homer,  99  Fed.  795; 
Cleveland,  etc.,  R.  Co.  v.  Brown,  56  Fed. 
804,  6  C.  C.  A.  142;  McNeil  v.  The  Para,  56 
Fed.  241 ;  Taylor  v.  Pennsylvania  Co.,  50  Fed. 
755 ;  Osborne  v.  Detroit,  32  Fed.  36. 

See  15  Cent.  Dig.  tit.  '•  Damages,"  §  374. 

62.  Alahama. —  Alabama  Great  Southern 
R.  Co.  V.  Bailey,  112  Ala.  167,  20  So.  313. 

[9] 


Ca^i/orwia.— Smith  r.  Whittier,  95  Cal.  279, 
30  Pac.  529. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Parks,  88 
111.  373;  Lanark  v.  Dougherty,  45  111.  App. 
266;  Wabash  Western  R.  Co.  r.  Friedman,  41 
111.  App.  270  [reversed  on  other  grounds  in 
146  HI.  583,  30  N.  E.  353,  34  N.  E.  1111]; 
Chicago,  etc.,  R.  Co.  v.  Fisher,  38  111.  App.  33. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  V. 
Sheeks,  155  Ind.  74,  56  N.  E.  434. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Ewan,  51  S.  W.  619,  21  Ky.  L.  Rep.  487; 
Louisville,  etc.,  R.  Co.  v.  Abell,  14  Ky.  L.  Rep. 
239. 

Louisiana. —  Wardle  v.  New  Orleans  City 
R.  Co.,  35  La.  Ann.  202. 

Minnesota.—  Macy  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  200,  28  N.  W.  249;  Waldron  v.  St. 
Paul,  33  Minn.  87,  22  N.  W.  4. 

Missouri. —  Barr  Kansas,  121  Mo.  22, 
25  S.  W.  562. 

ISiew  York. —  Tierney  v.  Syracuse,  etc.,  R. 
Co.,  85  Hun  146,  32  N.  Y.  Suppl.  627 ;  Stouter 
V.  Manhattan  R.  Co.,  3  Silv.  Supreme  413,  6 
N.  Y.  Suppl.  163. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Nail,  24 
Tex.  Civ.  App.  114,  58  S.  W.  165. 

United  States.— McCord  v.  The  Tiber,  15 
Fed.  Cas.  No.  8,715,  6  Biss.  409. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  387. 

Progressive  and  incurable  disease.— A  ver- 
dict of  ten  thousand  dollars  for  personal  in- 
juries is  not  excessive,  the  evidence  showing 
that  plaintiff  had  sustained  a  fracture  of 
two  ribs,  contusion  on  the  whole  chest, 
bruises  on  the  back,  bead,  and  hand,  and  had 
developed  pleurisy  from  the  rib  fracture,  and 
a  nervous  tremor,  indicating  chronic  sclerosis 
of  the  spinal  cord  and  brain,  which  was 
progressive  and  incurable.  Clark  v.  Brook- 
lyn Heights  R.  Co.,  78  N.  Y.  App.  Div.  478, 
79  N.  Y.  Suppl.  811. 

63.  Gidionsen  v.  Union  Depot  R.  Co.,  129 
Mo.  392,  31  S.  W.  800;  International,  etc.,  R. 
Co.  r.  Brazzil,  78  Tex.  314,  14  S.  W.  609. 

Chance  of  recovery. —  in  McKenna  v.  North 
Hudson  County  R.  Co.,  64  N.  J.  L.  106,  45 
Atl.  776,  it  was  held  that  a  verdict  for  nine 
thousand  dollars  damages  against  a  street- 
railroad  company  would  be  held  excessive 
where  it  appeared  that  plaintiff'  at  the  time 
of  the  accident  was  a  machinist,  twenty-nine 
years  of  age,  earning  from  forty-seven  to  sev- 
enty-five dollars  per  month,  although  there 
was  evidence  that  since  the  accident  he  had 
been  nervous,  sleepless,  and  troubled  with 
defective  eyesight,  hearing,  and  smell,  head- 
aclie,  and  loss  of  memory,  and  that  he  is 
liable  at  any  time  to  epilepsy  and  paresis,  the 
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4.  Loss  OR  Impairment  of  Sight  or  Hearing.  Where  there  lias  Ijeen  a  total  loss 
of  sight  or  hearing,  or  where  such  faculties  have  heeu  materially  impaired,  the 
courts  have,  in  view  of  the  afilictioii,  considered  verdicts  as  compensation  rather 
than  as  excessive  damages,"*  and  in  no  case  will  they  be  set  aside  unless  they  are 
grossly  inadequate  or  savor  of  malice. 

5.  Permanent  Injuries.  In  actions  for  personal  injuries  in  deciding  whether  a 
verdict  is  excessive  or  not,  the  court  will  usually  take  into  consideration  whether 
'the  injuries  are  permanent  or  only  temporary.*'^    Where  it  appears  from  the  evi- 


result  of  a  fracture  of  the  skull;  since  there 
■was  also  evidence  that  his  chances  for  re- 
covery were  very  fair,  and  that  he  might  be 
able  to  do  as  much  work  as  before  the 
accident. 

64.  California.- —  Clare  v.  Sacramento  Elec- 
tric Power,  etc.,  Co.,  122  Cal.  504,  55  Pac. 
326. 

Georgia. —  Davis  v.  Central  P.  Co.,  60  Ga. 
329. 

Illinois. —  Chicago  Gen.  R.  Co.  v.  McNa- 
mara,  94  111.  App.  188;  Illinois  Cent.  R. 
Co.  V.  Treat,  75  111.  App.  327.  And  see 
Illinois  Steel  Co.  v.  Sitar,  98  111.  App.  300 
[affirmed  in  199  111.  116,  04  N.  E.  984]  ; 
Stearns  v.  Reidy,  33  111.  App.  246  [affirmed 
in  135  111.  119,  25  N.  E.  762]. 

Indiana. —  Van  Camp  Hardware,  etc.,  Co. 
V.  O'Brien,  28  Ind.  App.  152,  62  N.  E.  464; 
Famous  Mfg.  Co.  f.  Harmon,  28  Ind.  App. 
117,  62  N.  E.  306. 

Minnesota. —  Kennedy  v.  Chicago,  etc.,  R. 
Co.,  57  Minn.  227,  58  N.  W.  878. 

Missouri. —  Bane  v.  Irwin,  172  Mo.  306,  72 
S.  W.  522 ;  Jones  r.  St.  Louis  Southwestern 
R.  Co.,  125  Mo.  666,  28  S.  W.  883,  46  Am. 
St.  Rep.  514,  26  L.  R.  A.  718;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340,  9  S.  W. 
790,  9  Am.  St.  Rep.  351. 

Neio  Jersey. —  West  v.  New  Jersey  R.,  etc., 
Co.,  32  N.  J.  L.  91. 

New  York.—  Stewart  v.  Long  Island  R. 
Co.,  166  N.  Y.  604,  59  N.  E.  1130  [affirming 
54  N.  Y.  App.  Div.  623,  66  N.  Y.  Suppl.  436]. 

Rhode  Island. —  Cunimings  v.  National, 
etc.,  Worsted  Mills,  ( 1902 )  53  Atl.  280. 

Texas. —  Texas  Pac.  R.  Co.  v.  Johnson,  76 
Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep.  60; 
Houston,  etc.,  R.  Co.  v.  Lowe,  (Sup.  1889) 
11  S.  W.  1065;  Missouri,  etc.,  R.  Co.  v.  Flood, 
(Civ.  App.  1902)  70  S.  W.  331;  Texas,  etc., 
R.  Co.  V.  Bowlin,  (Civ.  App.  1895)  32  S.  W. 
918;  Missouri,  etc.,  R.  Co.  v.  Huff,  (Civ.  App. 
1895)  32  8.  W.  551.  And  see  Missouri,  etc., 
R.  Co.  V.  Parker,  20  Tex.  Civ.  App.  470,  49 
S.  W.  717,  50  S.  W.  OOC. 

Wisconsin. —  Bridge  v.  Oshkosh,  71  Wis. 
363,  37  N.  W.  409. 

Uniled  males. —  Mather  v.  Rillston,  156 
U.  8.  391,  15  S.  Ct.  464,  39  L.  ed.  404;  The 
Vwwi'.r,  78  Fed.  600. 

Sec  15  Cent.  Dig.  tit  '•  Daniagoa,"  §  385. 

Damages  excessive  —  One  eye. —  In  De  La 
Vci'giic  I'lcfrigci'iiliiig  Macli.  Co.  v.  Stahl,  Z4 
Tex.  (;iv.  App.  471,  00  S.  W.  319,  it  wa.s  held 
that  a  judgment  for  eight  thousand  doihirn 
awai'ded  to  plaintill',  who  was  twenty-four 
ycaxH  of  a,g(:,  for  tli(!  Iohh  of  an  eye,  with  the 
iiHuai   coiiHC'|UciiccH  of  such   injuiy,   ia  ox- 
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65.  Alabama. — -Birmingham  R.,  etc.,  Co.  v. 
Ward,  124  Ala.  409,  27  So.  471;  Kansas  City, 
etc.,  R.  Co.  V.  Lackey,  114  Ala.  152,  21  So, 
444 ;  Alabama  Great  Southern  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313. 

Arkansas.—  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
67  Am.  531,  55  S.  W.  941. 

California. —  Sheyer  r.  Lowell,  134  Cal. 
357,  66  Pac.  307 ;  Wahlgren  v.  Market  St,  R. 
Co.,  132  Cal.  656,  62  Pac.  308,  64  Pac.  993. 

Colorado. —  Deep  Min.,  etc.,  Co.  v.  Fitz- 
gerald, 21  Colo.  533,  43  Pac.  210. 

Georgia. — -Macon  Consol.  St.  R.  Co.  V. 
Barnes,  113  Ga.  212,  38  S.  E.  756. 

Illinois. —  Chicago  City  R.  Co.  v.  Morse, 
197  111.  327,  64  N.  E.  304  [affirming  98  111. 
App.  662];  Spring  Valley  r.  Gavin,  182  111. 
232,  54  N.  E.  1035;  North  Chicago  St.  R. 
Co.  V.  Zeiger,  182  111.  9,  54  N.  E.  1006,  74 
Am.  St.  Rep.  157 ;  Chicago,  etc.,  R.  Co.  v. 
Blaul,  175  111.  183,  51  N.  E.  895;  Lake  St.  El. 
R.  Co.  V.  Burgess,  99  111.  App.  499 ;  Pennsyl- 
vania Co.  V.  Reidy,  99  111.  App.  477  [affirmed 
in  198  111.  9,  64  N.  E.  698] ;  Chicago,  etc., 
R.  Co.  V.  Murphy,  99  111.  App.  126  [affirmed 
in  198  111.  462,  64  N.  E.  1011]. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  r. 
Sheeks,  155  Ind.  74,  56  N.  E.  434. 

Iowa. —  Keyes  v.  Cedar  Falls,  107  Iowa 
509,  78  N.  W.  227. 

Kansas. —  James  r.  Hayes,  63  Kan.  133,  65 
Pac.  241;  Wichita  v.  Stallings,  (Sup.  1898) 
54  Pac.  689;  Atchison,  etc.,  R.  Co.  v.  Lee, 
8  Kan.  App.  24,  54  Pac.  4;  Topeka  r.  Brad- 
shaw,  (App.  1897)  48  Pac.  751. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Davis,  71  S.  W.  658,  24  Ky.  h.  Rep.  1415; 
Covington  r.  Diehl,  59  S.  W.  492,  22  Ky.  L. 
Rep.  955 ;  Louisville,  etc.,  R.  Co.  v.  Lyon, 
58  S.  W.  434,  22  Ky.  L.  Rep.  544 ;  Baltimore, 
etc.,  R.  Co.  c.  Hausman,  54  S.  W.  841,  21 
Ky.  L.  Rep.  1264;  Henderson  i:  White,  49 
S.  W.  764,  20  Ky.  L.  Rep.  1525. 

Louisiana. —  Joseph  v.  Edison  Electric  Co., 
104  La.  634,  29  So.  223. 

Michigan. —  Boyle  v.  Saginaw,  124  Mich. 
348,  82  N.  W.  1057. 

Minnesota. —  Ljungberg  r.  North  Mankato, 
87  Minn.  484,  92  N.  W.  401;  Herbert  v.  St. 
Paul  City  R.  Co.,  85  Minn.  341,  88  N.  W. 
996;  Lammers  c.  Great  Northern  R.  Co.,  82 
Minn.  120,  84  N.  W.  728;  Schultz  )'.  Fari- 
bault Consol.  Gas,  etc.,  Co.,  82  Minn.  100,  84 
N.  W.  (i.'il;  Durose  r.  St.  Paul  City  R.  Co., 
SO  Minn.  512,  83  N.  W.  397;  Weiuer  r.  Min- 
neapolis St.  R.  Co.,  80  Minn.  312,  83  N.  VV. 
181. 

Missouri. —  Oglesby  r.  Missouri  I'ac.  R. 
Co.,  150  Mo.  137,  37  S.  VV.  829,  51  S.  VV. 
758;  ILollenbeck  f.  Missouri  Pac.  R.  Co.,  141 
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dence  that  tlie  injury  complained  of  has  proved  or  is  Uable  to  prove  permanent, 
the  appellate  courts  are  little  inclined  to  interfere  on  the  ground  of  excessive 
damages.^''  Indeed  the  courts  have  gone  so  far  as  to  refuse  interference  on  the 
ground  of  excessive  damages  not  only  where  there  is  a  probability  of  permanent 


Mo.  97,  38  S.  W.  723,  41  S.  W.  887 ;  Mabrey 
V.  Cape  Girardeau,  etc.,  Gravel  Road  Co., 
(App.  1902)  69  S.  W.  394;  Stoetzele  v. 
Swearingen,  90  Mo.  App.  588;  Covell  v.  Wa- 
bash E.  Co.,  82  Mo.  App.  180. 

'New  Jersey. —  Hanley  v.  North  Jersey  St. 
R.  Co.,  (Sup.  1900)  47  Atl.  445;  McKenna  v. 
North  Hudson  County  R.  Co.,  64  N.  J.  L. 
106,  45  Atl.  776;  Burr  v.  Pennsylvania  R. 
Co.,  64  N.  J.  L.  30,  44  Atl.  845.  And  see  Fox 
V.  Wharton,  64  N.  J.  L.  453,  45  Atl. 
793. 

Neio  York. —  Koehne  v.  New  York,  etc., 
R.  Co.,  165  N.  Y.  603,  58  N.  E.  1089;  Cox- 
head  v.  Johnson,  162  N.  Y.  640,  57  N.  E. 
1107;  Clegg  v.  Metropolitan  St.  R.  Co.,  159 
N.  Y.  550,  54  N.  E.  1089 ;  Sidmonds  v.  Brook- 
lyn Heights  R.  Co.,  69  N.  Y.  App.  Div.  471, 
74  N.  Y.  Suppl.  989;  Ivey  r.  Brooklyn 
Heights  R.  Co.,  63  N.  Y.  App.  Div.  311,  71 
N.  Y.  Suppl.  633;  Radjaviller  v.  Third  Ave. 
R.  Co.,  58  N.  Y.  App.  Div.  11,  68  N.  Y.  Suppl. 
617;  Smith  v.  Nassau  Electric  R.  Co.,  57 
N.  Y.  App.  Div.  152,  67  N.  Y.  Suppl.  1044. 

Ohio.—  Toledo  v.  Radbone,  23  Ohio  Cir.  Ct. 
268;  Lake  Shore,  etc.,  R.  Co.  v.  Topliff,  18 
Ohio  Cir.  Ct.  709 ;  Toledo  Consol.  St.  R.  Co.  v. 
Rohner,  6  Ohio  Cir.  Dec.  706.  And  see  Wheel- 
ing, etc.,  R.  Co.  V.  Suhrwiar,  22  Ohio  Cir.  Ct. 
560. 

OJdalioma. —  Long  v.  Mc Williams,  11  Okla. 
562,  69  Pac.  882. 

Tennessee. —  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646,  69  S.  W.  324;  West  Memphis 
Packet  Co.  v.  White,  99  Tenn.  256,  41  S.  W. 
583,  38  L.  R.  A.  427. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Abbey, 
29  Tex.  Civ.  App.  211,  68  S.  W.  293;  San 
Antonio  Gas  Co.  v.  Singleton,  24  Tex.  Civ. 
App.  341,  59  S.  W.  920;  Galveston,  etc.,  R. 
Co.  V.  Kief,  (Civ.  App.  1900)  58  S.  W.  625; 
St.  Louis  Southwestern  R.  Co.  i/.  Germany, 
(Civ.  App.  1900)  56  S.  W.  586;  Interna- 
tional, etc.,  R.  Co.  V.  Dalwigh,  (Civ.  App. 
1900),  56  S.  W.  136;  Gulf,  etc.,  R.  Co.  v. 
Warner,  22  Tex.  Civ.  App.  167,  54  S.  W. 
1064;  International,  etc.,  R.  Co.  v.  Elkins, 
(Civ.  App.  1899)  54  S.  W.  931. 

Utah. —  Chipman  v.  Union  Pac.  R.  Co.,  12 
Utah  68,  41  Pac.  562;  Chapman  v.  Southern 
Pac.  Co.,  12  Utah  30,  41  Pac.  551. 

Virginia. — Norfolk  v.  Johnakin,  94  Va.  285, 
26  S.  E.  830. 

Washington. —  Durham'  v.  Spokane,  27 
Wash.  615,  68  Pac.  383. 

Wisconsin. —  Collins  v.  Janesville,  107  Wis. 
436,  83  N.  W.  695;  Renne  v.  U.  S.  Leather 
Co.,  107  Wis.  305,  83  N.  W.  473;  McMahon 
V.  Eau  Claire  Water  Works  Co.,  95  Wis.  640, 
70  N.  W.  829. 

United  States. —  The  Anchoria,  113  Fed. 
982;  The  Iroquois,  113  Fed.  964;  Western 
Union  Tel.  Co.  i:  Engler,  75  Fed.  102,  21 
C.  C.  A.  246. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  372. 


66.  Alabama. — Southern  R.  Co.  v.  Crowder, 
130  Ala.  256,  30  So.  592;  Kansas  City,  etc., 
R.  Co.  V.  Lackey,  114  Ala.  152,  21  So.  444. 

Arkansa^. —  Fordyce  €.  Jackson,  56  Ark. 
594,  20  S.  W.  528,  597. 

California. —  Dolan  v.  Sierra  R.  Co.,  135 
Cal.  435,  67  Pac.  686;  Wahlgren  v.  Market 
St.  R.  Co.,  132  Cal.  656,  62  Pac.  308,  64  Pac. 
993;  Howland  v.  Oakland  Consol.  St.  R.  Co., 
110  Cal.  513,  42  Pac.  983;  Morgan  v.  South- 
ern Pac.  Co.,  95  Cal.  501,  30  Pac.  601. 

Colorado. —  Union  Gold  Min.  Co.  v.  Craw- 
ford, 29  Colo.  511,  69  Pac.  600. 

Georgia. —  Macon  Consol.  St.  R.  Co.  v. 
Barnes,  113  Ga.  212,  38  S.  E.  756. 

Illinois. —  Spring  Valley  v.  Gavin,  182  111. 
232,  54  N.  E.  1035  [affirming  81  111.  App. 
456]  ;  Chicago,  etc.,  R.  Co.  v.  Blaul,  175  111. 
183,  51  N.  E.  895  iaffirming  70  111.  App.  518] ; 
Elgin  V.  Renwiek,  86  111.  498;  Chicago  v. 
Langlass,  66  111.  361;  Pittsburgh,  etc.,  R. 
Co.  V.  Thompson,  56  111.  138;  Springfield 
Consol.  R.  Co.  V.  Puntenney,  101  111.  App.  95 
[affirmed  in  200  111.  9,  65  N.  E.  442]. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Wood,. 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197; 
Kelsey  v.  Hay,  84  Ind.  189;  Decatur  v.  Stoops,, 
21  Ind.  App.  397,  52  N.  E.  623. 

Iowa. —  Pence  v.  Wabash  R.  Co.,  116  Iowa 
279,  90  N.  W.  59;  Stomne  v.  Hanford  Prod- 
uce Co.,  108  Iowa  137,  78  N.  W.  841;  Keyes. 
V.  Cedar  Falls,  107  Iowa  509,  78  N.  W.  227? 
Fleming  v.  Shenandoah,  71  Iowa  456,  32  N.  W. 
456;  Deppe  v.  Chicago,  etc.,  R.  Co.,  38  Iowa 
692;  Rcwell  V.  Williams,  29  Iowa  210. 

Kansas. — Wichita  v.  Stallings,  (Sup.  1898) 
54  Pac.  689;  Topeka  v.  Bradshaw,  (App.. 
1897)  48  Pac.  751. 

Kentucky. —  Continental  Tobacco  Co.  v.. 
Knoop,  71  S.  W.  3,  24  Ky.  L.  Rep.  1268;  Il- 
linois Cent.  R.  Co.  v.  Taylor,  70  S.  W.  825,. 
24  Ky.  L.  Rep.  1169;  Louisville,  etc.,  R.  Co. 
V.  Cooper,  65  S.  W.  795,  23  Ky.  L.  Rep.  1658; 
Louisville,  etc.,  R.  Co.  v.  Bowlds,  64  8.  W. 
957,  23  Ky.  L.  Rep.  1202;  Bowling  Green 
Stone  Co.  v.  Capshaw,  64  S.  W.  507,  23  Ky. 
L.  Rep.  945. 

Massachusetts. —  Shaw  v.  Boston,  etc.,  R. 
Corp.,  8  Gray  45. 

Minnesota. —  Howe  v.  Minneapolis,  etc.,  R. 
Co.,  62  Minn.  71,  64  N.  W.  102,  54  Am.  St. 
Rep.  616,  30  L.  R.  A.  684;  Galloway  v.  Chi- 
cago, etc.,  R.  Co.,  56  Minn.  346,  57  N.  W. 
1058,  45  Am.  St.  Rep.  468,  23  L.  R.  A.  442; 
Watson  V.  Minneapolis  St.  R.  Co.,  53  Minn. 
551,  55  N.  W.  742;  Greene  v.  Minneapolis, 
etc.,  R.  Co.,  31  Minn.  248,  17  N.  W.  378,  47 
Am.  Rep.  785. 

Missouri. —  Oglesby  v.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758; 
Hollenbeck  v.  Missouri  Pac.  R.  Co.,  141  Mo. 
97,  38  S.  W.  723,  41  S.  W.  887;  Gorham  v. 
Kansas  City,  etc.,  R.  Co.,  113  Mo.  408,  20 
S.  W.  1060 ;  Covell  v.  Wabash  R.  Co.,  82  Mo. 
App.  180. 
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injury,  but  where  the  evidence  shows  that  a  possibility  exists."''  Even  wliere  the 
evidence  is  conflicting  as  to  tlic  permanency  of  the  injury'''*  or  wliere  the  recovery 
is  doubtful  the  courts  will  not  set  aside  a  verdict  as  excessive/'^ 

6.  Impairment  of  Earning  Capacity  —  a.  In  General.  Where  by  reason  of  a 
personal  injury  the  earning  capacity  of  the  plaintiff  has  been  impaired,  the  courts 
will  rarely  set  aside  a  verdict  that  shows  any  proportion  to  the  earning  capacity 


Isevada. —  Taylor  t.  Nevada-California-Ore- 
gon R.  Co.,  26  Nev.  41,5,  69  Pac.  8.58. 

'Sew  Jersey. —  Smith  r.  P.  Lorillard  Co.,  67 
N.  J.  L.  361,  51  Atl.  928;  Burr  v.  Pennsyl- 
vania R.  Co.,  64  N.  J.  L.  30,  44  Atl.  845. 

A'cff  York. —  Koeline  v.  New  York,  etc.,  R. 
Co.,  165  N.  Y.  603,  58  N.  E.  1089  [affirming 
32  N.  Y.  App.  Div.  419,  52  N.  Y.  Suppl. 
1088];  Bertsch  v.  Metropolitan  St.  R.  Co., 
68  N.  Y.  App.  Div.  228,  74  N.  Y.  Suppl.  238; 
Jarvis  v.  Metropolitan  St.  R.  Co.,  65  N.  Y. 
App.  Div.  490,  72  N.  Y.  Suppl.  829 ;  Baird  v. 
New  York  Cent.,  etc.,  R.  Co.,  04  N.  Y.  App. 
Div.  14,  71  N.  Y.  Suppl.  734  [affirmed  in  172 
N.  Y.  037,  65  N.  E.  1113]. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Topliff, 
18  Ohio  Cir.  Ct.  709. 

Oregon. —  Skottowe  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Oreg.  430,  30  Pac.  222,  16 
L.  R.  A.  593;  Stone  v.  Pendleton,  21  Oreg. 
332,  43  Atl.  643. 

Ttliode  Island. —  Blackwell  v.  O'Gorman  Co., 
22  R.  1.  638,  49  Atl.  28. 

Tennessee. — •  Ritt  v.  True  Tag  Paint  Co., 
108  Tenn.  646,  69  S.  W.  324;  West  Memphis 
Packet  Co.  v.  White,  99  Tenn.  256,  41  S.  W. 
583,  38  L.  R.  A.  427 ;  East  Tennessee,  etc.,  R. 
Co.  V.  Staub,  7  Lea  397. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  McClain, 
80  Tex.  85,  15  S.  W.  789;  Texas,  etc.,  R.  Co. 
V.  Brown,  78  Tex.  397,  14  S.  W.  1034;  How- 
ard Oil  Co.  V.  Davis,  76  Tex.  630,  13  S.  W. 
065 ;  Ft.  Wortli  St.  R.  Co.  v.  Witten,  74  Tex. 
202,  11  S.  W.  1091;  Dallas,  etc.,  R.  Co.  v. 
Able,  72  Tex.  150,  9  S.  W.  871;  Texas  Pac. 
R.  Co.  Davidson,  68  Tex.  370,  4  S.  W.  636 ; 
Galveston  City  R.  Co.  v.  Hewitt,  67  Tex.  473, 
3  S.  W.  705,  60  Am.  Rep.  32;  Gulf,  etc., 
R.  Co.  V.  Dorsev,  66  Tex.  148,  18  S.  W. 
444. 

Utah. —  Daniels  v.  Union  Pac.  R.  Co.,  6 
Utah  357,  23  Pac.  762;  Griffiths  v.  Clift,  4 
Utah  462,  11  Pac.  609. 

Washington. —  .Jordan  v.  Seattle,  30  Wash. 
298,  70  Pac.  743;  Durham  v.  Spokane,  27 
Wash.  61.5,  68  Pac.  383. 

Wisconsin. — McMaiion  v.  Eau  Claire  Water  " 
Works,  05  Wis.  640,  70  N.  W.  829  ;  Smalley 
V.  A])ph'ton,  75  Wis.  18,  43  N.  W.  826;  Cum- 
inings  V.  Niitional  I'^iirnace  i]o.,  60  Wis.  003, 
18  N.  W.  742,  20  N.  W.  06.5;  Karasich  i'. 
iliishrouck,  28  Wis.  569. 

Uiiilcd  XIalcs. —  'I'lie  Anchoria,  113  Fed. 
982;  Tli(!  iUlcigh,  41  Fed.  527. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  372 

el  srij. 

A  verdict  of  five  thousand  dollars  in  a 
child's  favor  lor  tio^^ligoncd  is  not  (ixcossivo, 
wlicrc  it  liiiH  ;<iiHtaiii(?d  ])(!iiiian(mt  injuries, 
iiiiioiig  wliicli  nrt'  n.  double  friK^turc?  of  a,  liiid), 
iiijiii'y  to  the  Hpinc,  and  pai'tial  parnlysiH, 
that  is  |)r()l)iil)ly  pi'miaiK^nt,  of  tlic  liinlw  and 
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lower  organs.    Roanoke  r.  Sliull,  97  Va.  419, 

34  S.  E.  34,  75  Am.  St.  Rep.  791. 

67.  Alabama.. —  Birmingham  r.  Lewis,  92 
Ala.  352,  9  So.  243. 

Illinois. —  Chicago,  etc.,  R.  Co.  f.  Sullivan. 
21  111.  App.  580;  Hyde  Park  v.  Robinson,  18 
111.  App.  494. 

Indiana. — Evansville  v.  Wilter,  86  Ind.  414. 

loiva. — Morgan  r.  Fremont  County,  92  Iowa 
044,  61  N.  W.  231. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bran- 
nan,  13  Ky.  L.  Rep.  334. 

Missouri. —  Clark  V.  Chicago,  etc.,  R.  Co., 
127  Mo.  197,  29  S.  W.  1013;  Hanlon  v.  Mis- 
souri Pac.  R.  Co.,  104  Mo.  381,  10  S.  W.  233; 
Hall  V.  St.  .Joseph  Water  Co.,  48  Mo.  App. 
356 ;  Wills  r.  Cape  Girardeau  Southwestern 
R.  Co.,  44  Mo.  App.  51. 

New  York. —  Kirk  v.  Homer,  77  Hun  459, 
28  N.  Y.  Suppl.  1009;  Groves  v.  Rochester, 
39  Hun  5 ;  Quinn  f.  Long  Island  R.  Co.,  34 
Hun  331;  Mooney  v.  Hudson  River  R.  Co.,  1 
Sweeny  325 ;  Ferguson  v.  Ehret,  14  Misc.  454, 

35  N.  Y.  Suppl.  1020. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Aiken,  71 
Tex.  373,  9  S.  W.  437  ;  Missouri  Pac.  R.  Co. 
V.  Jarrard,  65  Tex.  560;  International,  etc., 
R.  Co.  V.  Stewart,  57  Tex.  166;  Missouri,  etc., 
R.  Co.  V.  Cook,  12  Tex.  Civ.  App.  203,  33 
S.  W.  669. 

Wisconsin. —  McDermott  v.  Chicago,  etc., 
R.  Co.,  85  Wis.  102,  55  N.  W.  179;  Heucke 
V.  Milwaukee  City  R.  Co.,  69  Wis.  401,  34 
N.  W.  243;  Hall  v.  Fond  du  Lac,  42  Wis. 
274. 

United  States. —  Southern  Pac.  Co.  v. 
Rauth,  49  Fed.  696,  1  C.  C.  A.  416. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  372 
et  seq. 

Some  evidence  of  permanent  injury. — Plain- 
tifl'  was  struck  by  a  window  frame  and  .some 
bricks  falling  from  the  upper  story  of  a 
building.  His  head  was  cut  and  he  was  badly 
bruised.  He  was  confined  to  liis  bed  for  two 
weeks,  and  to  the  house  for  tliree  weeks 
longer.  After  the  accident  he  was  subject  to 
violent  headaches  several  times  a  week,  and 
to  fits  of  dizziness,  neither  of  which  had  lie 
been  subject  to  before  the  accident,  and  there 
was  some  evidence  that  these  conditions 
would  be  permanent.  It  was  held  tliat  a 
verdict  for  one  thousand  dollars  was  not  ex- 
cessive. Bishof  r.  Leahy,  54  N.  Y.  App.  Div. 
61!),  66  N.  Y.  Suppl.  342. 

68.  Black  r.  Missouri  Pac.  R.  Co.,  172  Mo. 
177,  72  S.  W.  559;  Missouri  Pac.  R.  Co.  r. 
Aiken,  71  Tex.  373,  9  S.  W.  437;  McDermott 
'/'.  Chicago,  etc.,  R.  Co.,  85  Wis.  102i  5.5  N.  \V. 
179;  lleucke  V.  Milwaukee  City  H.  Co.,  69 
Wis.  401,  34  N.  W.  243. 

69.  Chicago,  etc.,  R.  Co.  r.  Sullivan,  21  111. 
App.  680;  Evansville  V.  Wilter,  86  Ind.  414. 
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as  shown  b}''  the  evidence.™  Especially  is  this  the  case  where  the  injury  com- 
plained of  has  resulted  in  a  lifelong  incapacity  to  labor.'' 


70.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Farmer,  97  Ala.  141,  12  So.  86. 

District  of  Columbia. —  Woodbury  v.  Dis- 
trict of  Columbia,  5  Maekey  127. 

Georgia. —  Georgia  R.,  etc.,  Co.  v.  Keating, 
99  Ga.  308,  25  S.  E.  669;  Americus  v.  Chap- 
man, 94  Ga.  711,  20  S.  E.  3;  Richmond,  etc., 
R.  Co.  V.  Childress,  86  Ga.  85,  12  S.  E.  301 ; 
Northeastern  R.  Co.  v.  Chandler,  84  Ga.  37, 
10  S.  E.  586 ;  Coast  Line  R.  Co.  v.  Boston,  83 
Ga.  387,  9  S.  E.  1108;  Atlanta,  etc.,  R.  Co. 
V.  Smith,  81  Ga.  620,  8  S.  E.  446;  Western, 
etc.,  R.  Co.  V.  Drysdale,  51  Ga.  644. 

Illinois. —  Sorgenfrei  v.  Schroeder,  75  111. 
397;  Brookside  Coal  Min.  Co.  v.  Hajnal,  101 
111.  App.  175;  Frazer  v.  Schroeder,  60  111. 
App.  519;  West  Chicago  St.  R.  Co.  v.  Bode, 
51  111.  App.  440;  North  Chicago  St.  R.  Co. 
V.  Eldridge,  51  111.  App.  430;  Chicago  v.  San- 
ders, 50  111.  App.  136 ;  Pennsylvania  Co.  v. 
Versten,  41  111.  App.  345. 

Iowa. —  Miller  v.  Boone  County,  95  Iowa  5, 
63  N.  W.  352;  Harker  v.  Burlington,  etc.,  R. 
Co.,  88  Iowa  409,  55  N.  W.  316,  45  Am.  St. 
Rep.  242;  Wesley  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  441,  51  N.  W.  163;  Pence  v.  Chicago, 
etc.,  R.  Co.,  79  Iowa  389,  44  N.  W.  686; 
Weber  v.  Creston,  75  Iowa  16,  39  N.  W.  126 ; 
Knapp  V.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41, 
32  N.  W.  18;  Belair  v.  Chicago,  etc.,  R.  Co., 
43  Iowa  662. 

Kansas. —  Southern  Kan.  R.  Co.  v.  Walsh, 
45  Kan.  653,  26  Pac.  45. 

Kentucky. —  Baltimore,  etc.,  R.  Co.  v.  Haus- 
man,  54  S.  W.  841,  21  Ky.  L.  Rep.  1264; 
Louisville,  etc.,  R.  Co.  v.  Constantine,  14  Ky. 
L.  Rep.  432. 

Michigan. —  Kinney  v.  Folkerts,  84  Mich. 
616,  48  N.  W.  283. 

Minnesota.—  Cooper  v.  St.  Paul  '  City  R. 
Co.,  54  Minn.  379,  56  N.  W.  42. 

Missouri. —  Lemoine  v.  Cook,  36  Mo.  App. 
193;  Drain  v.  St.  Louis,  etc.,  R.  Co.,  10  Mo. 
App.  531. 

Nevada. —  Solen  v.  Virginia,  etc.,  R.  Co., 
13  Nev.  106. 

New  Yorfc.— Hill  v.  Starin,  65  N.  Y.  App. 
Div.  361,  73  N.  Y.  Suppl.  91 ;  French  v.  Brook- 
lyn Heights  R.  Co.,  57  N.  Y.  App.  Div.  204, 
68  N.  Y.  Suppl.  287;  Mayer  i:  Liebmann,  16 
N.  Y.  App.  Div.  54,  44  N.  Y.  Suppl.  1067; 
Dieffenbach  v.  New  York,  etc.,  R.  Co.,  5  N.  Y. 
App.  Div.  91,  38  N.  Y.  Suppl.  788;  Miller 
V.  Manhattan  R.  Co.,  73  Hun  512,  26  N.  Y. 
Suppl.  162;  Soderman  v.  Troy  Steel,  etc.,  Co., 
70  Hun  449,  24  N.  Y.  Suppl.  401. 

Ohio.—  Toledo  Consol.  St.  R.  Co.  v.  Rohner, 
6  Ohio  Cir.  Dec.  706. 

Oklahoma.- —  Oklahoma  City  v.  Welsh,  3 
Okla.  288,  41  Pac.  598. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Brook- 
ing, (Civ.  App.  1899)  51  S.  W.  537;  Gal- 
veston, etc.,  R.  Co.  V.  Hynes,  21  Tex.  Civ. 
App.  34,  50  S.  W.  624;  Texas,  etc.,  R.  Co. 
V.  Johnson,  (Civ.  App.  1896)  34  S.  W.  186; 
Houston  City  St.  R.  Co.  v.  Rosa,  (Civ.  App. 
1894)  28  S.  W.  254;  Houston  City  St.  R.  Co. 
r.  Richart,  (Civ.  App.  1894)  27  S.  W.  918. 


Virginia. —  Richmond  R.,  etc.,  Co.  v.  Garth- 
right,  92  Va.  627,  24  S.  E.  267,  53  Am.  St. 
Rep.  839,  32  L.  R.  A.  220. 

Washington. —  Sears  v.  Seattle  Consol.  St. 
R.  C«.,  6  Wash.  227,  33  Pac.  389,  1081;  Co- 
lumbia, etc.,  R.  Co.  V.  Hawthorne,  3  Wash. 
Terr.  353,  19  Pac.  25. 

Wisconsin.- —  Meracle  v.  Down,  64  Wis.  323, 

25  N.  W.  412;  Houfe  v.  Fulton,  34  Wis.  608, 
17  Am.  Rep.  463;  Duflfy  v.  Chicago,  etc.,  R. 
Co.,  34  Wis.  188. 

United  States. —  Lowry  v.  Mt.  Adams,  etc., 
R.  Co.,  68  Fed.  827. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  386. 

Household  work. —  Where  before  the  injury 
plaintiff  was  a  strong,  healthy  woman,  able 
to  do,  and  doing,  all  of  her  housework,  but 
by  reason  of  the  injury  she  had  been  confined 
to  the  house  most  of  the  time  since  it  oc- 
curred, for  several  months  was  compelled  to 
keep  her  knee  in  a  plaster  cast,  suffered  great 
pain  at  the  time  of  the  trial,  could  not  bend 
her  knee  in  the  natural  way,  and  was  only 
able  to  walk  a  short  distance  at  a  time,  a 
verdict  of  six  hundred  dollars  is  not  excessive. 
Belvidere  v.  Crichton,  81  III.  App.  595.  See 
also  Lockport  r.  Richards,  81  111.  App.  533. 

No  established  business. —  A  verdict  for 
twenty-five  thousand  dollars  for  loss  of  a 
leg  is  excessive  where  plaintiff  had  no  estab- 
lished business,  but  earned,  from  such  em- 
ployment as  he  could  obtain,  about  twelve 
dollars  per  week,  although  he  suffered  great 
pain  by  reason  of  his  injury.  Tully  v.  New 
York,  etc.,  Steamship  Co.,  10  N.  Y.  App.  Div. 
463,  42  N.  Y.  Suppl.  29. 

71.  California. —  Roche  V.  Redington,  125 
Cal.  174,  57  Pac.  890. 

Illinois. —  Illinois  Iron,  etc.,  Co.  v.  Weber, 
89  111.  App.  368;  Chicago  City  R.  Co.  v. 
Leach,  80  111.  App.  354. 

Missouri. —  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  S.  W.  448. 

Nevada. —  Taylor  v.  Nevada-California-Ore- 
gon R.  Co.,  26  Nev.  415,  69  Pac.  858. 

New  Jersey. —  Hires  v.  Atlantic  City  R.  Co., 
66  N.  J.  L.  30,  48  Atl.  1002. 

Neiv  York. —  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Co.,  68  N.  Y.  App.  Div. 
441,  73  N.  Y.  Suppl.  842;  Perry  v.  Metro- 
politan St.  R.  Co.,  68  N.  Y.  App.  Div.  351, 
74  N.  Y.  Suppl.  1 ;  Weingarten  v.  Metro- 
politan St.  R.  Co.,  62  N.  Y.  App.  Div.  364, 
70  N.  Y.  Suppl.  1113;  Keiffert  v.  Nassau 
Electric  R.  Co.,  51  N.  Y.  App.  Div.  301,  64 
N.  Y.  Suppl.  922. 

Ohio.- —  Wheeling,  etc.,  R.  Co.  v.  Suhrwiar, 
20  Ohio  Cir.  Ct.  558,  10  Ohio  Cir.  Dec.  715; 
Toledo  Electric  St.  R.  Co.  v.  Tucker,  13  Ohio 
Cir.  Ct.  411,  7  Ohio  Cir.  Dec.  169.  And  see 
Lake  Shore,  etc.,  R.  Co.  v.  Starkey,  18  Ohio 
Cir.  Ct.  700,  6  Ohio  Cir.  Dec.  5. 

Texas. —  Sabine,  etc.,  R.  Co.  v.  Ewing,  7 
Tex.  Civ.  App.  8,  26  S.  W.  638;  Mexican 
Cent.  R.  Co.  v.  Lauricella,  (Civ.  App.  1894) 

26  S.  W.  301. 

Washington. —  Smith  v.  Spokane,  16  Wash. 
403,  47  Pac.  888;  Ogle  r.  Jones,  16  Wash. 
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b.  Loss  of  Earnings  or  Services  of  Family  in  Action  by  Husband.  Where  an 
action  is  l)rought  by  a  liusbaiid  or  fatlier  for  tlie  loss  of  earnings  or  Berviees  of  hie 
wife  or  infant  child,  the  question  whether  the  verdict  will  be  deemed  excessive 
depends  first,  iipon  the  age  and  earning  ca^jacitj  of  the  party  injured;''^  second, 
upon  the  expenses  incurred  and  thirdly,  upon  the  nature  and  extent  of  the 
injuries  as  inflicted.''*  The  court  should  take  into  consideration  all  the  ele- 
ments of  the  particular  case,  and  where  the  damages  awai'ded  are  entirely  out 
of  proportion  to  the  injury  inflicted  the  verdict  should  either  be  set  aside  or 
reduced.''' 

7.  Excessive  Damages  Reduced.  Where  the  damages  awarded  by  the  jury  are 
excessive,  but  the  plaintiff  is  entitled  to  recover,  the  court  in  the  exercise  of  its 
control  over  the  verdict  may  suggest  a  reduction  of  the  damages  ;  or  where  the 
suggestion  is  not  accepted  may  order  a  new  trial  on  the  ground  of  excessive  dam- 
ages alone.™    The  trial  court  may  require  a  verdict  to  be  abated  on  the  ground 


319,  47  Pac.  747;  Sears  f.  Seattle  Consol. 
St.  R.  Co.,  6  Wash.  227,  33  Pac.  389,  1081; 
Columbia,  etc.,  R.  Co.  v.  Hawthorne,  3  Wash. 
Terr.  353,  19  Pac.  25. 

Wisconsin. —  Renne  v.  U.  S.  Leather  Co., 
107  Wis.  305,  83  N.  W.  473 ;  Duffy  v.  Chicago, 
etc.,  R.  Co.,  34  Wis.  188. 

United  States. —  Lafourche  Packet  Co.  v. 
Henderson,  94  Fed.  871,  36  C.  C.  A.  519;  The 
Pioneer,  78  Fed.  600. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  386. 

One-half  earning  capacity. —  Four  thousand 
dollars  is  not  excessive  damages  for  injury  to 
a  comparatively  young  man,  with  sound  body, 
long  expectancy  of  life,  and  good  earning 
capacity,  which  causes  long  and  protracted 
suffering,  permanently  disfigures  and  crip- 
ples him,  and  leaves  him  with  only  about 
one-half  his  former  ability  to  earn  a  living. 
Arkansas  River  Packet  Co.  v.  Hobbs,  105 
Tenn.  29,  58  S.  W.  278. 

72.  Brookside  Coal  Min.  Co.  v.  Dolph,  101 
HI.  App.  174;  Hurt  v.  St.  Louis,  etc.,  R.  Co., 
94  Mo.  255,  7  S.  W.  1,  4  Am.  St.  Rep.  374; 
Cregin  v.  Brooklyn  Crosstown  R.  Co.,  18  Hun 
(N.  Y.)  368  ;  Cannon  v.  Brooklyn  City  R.  Co., 
14  Misc.  (N.  Y.)  400,  35  N.  Y.  Suppl.  1039; 
Cuming  v.  Brooklyn,  etc.,  R.  Co.,  5  N.  Y. 
Suppl.  470;  Texas,  etc.,  R.  Co.  v.  Wood,  (Tex. 
Civ.  App.  1893)  24  S.  W.  569. 

73.  Furnish  r.  Missouri  Pac.  R.  Co.,  102 
Mo.  GC9,  15  S.  W.  31.5,  22  Am.  St.  Rep.  800; 
Kitchell  V.  Brooklyn  Heights  R.  Co.,  10  Misc. 
(N.  Y.)  277,  30  N.  Y.  Suppl.  1079;  Cuming 
V.  Brooklyn,  etc.,  R.  Co.,  5  N.  Y.  Suppl.  476; 
Houston,  etc.,  R.  Co.  V.  Miller,  49  Tex.  322. 

74.  Baltimore,  etc.,  R.  Co.  v.  Keck,  89  111. 
App.  72 ;  Furnish  r.  Missouri  Pac.  R.  Co., 
102  Mo.  669,  15  S.  W.  315,  22  Am.  St.  Rep. 
800;  Allen  r.  Manhattan  R.  Co.,  60  N.  Y. 
Super.  (;t.  230,  17  N.  Y.  Sujjpl.  187;  Cannon 

Brooklvn  City  R.  Co.,  14  Misc.  (N.  Y.) 
400,  35  N.  y.  Suppl.  1039;  Kitchell  v.  Brook- 
lyn Heights  li.  Co.,  10  Misc.  (N.  Y.)  277,  30 
N.  Y.  Su))pl.  1079;  Houston,  etc.,  R.  Co.  v. 
Miller,  49  Tex.  322;  (^ulf,  etc.,  R.  Co.  v. 
Sandifcr,  29  Tex.  Civ.  A])p.  356,  69  S.  W. 
461  ;  Tc.xiiH,  etc.,  R.  Co.  r.  Wood,  (Tex.  Civ. 
App.  IK93)  24  S.  W.  569.  VVIiere  jjlaintiirH 
wife,  a  Htout,  lieiiltliy  woman,  was  cut  and 
liruirtcd  and  injured  internally  about  the  Htom- 
acli  and  bowelH,  HuH'cring  u  proliipwus  of  the 
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womb  and  frequent  menstrual  irregularities, 
it  was  held  that  such  injuries  authorized  a 
verdict  for  three  thousand  five  hundred  dol- 
lars in  favor  of  her  husband.  Sherman,  etc., 
R.  Co.  V.  Eaves,  25  Tex.  Civ.  App.  409,  61 
S.  W.  550. 

Incapacity  for  wifely  duties. —  A  verdict 
of  seven  thousand  two  hundred  and  fifty  dol- 
lars for  the  loss  of  sei"vices  of  plaintiff's  wife, 
who  was  forty-eight  years  old,  is  not  ex- 
cessive, as  showing  the  juiy  to  have  been  in» 
fluenced  by  improper  motives,  where  she  was 
practically  incapacitated  for  discharging 
nearly  all  wifely  duties.  Zingrebe  v.  Union 
R.  Co.,  56  Y.  App.  Div.  555,  67  N.  Y. 
Suppl.  554. 

75.  Baltimore,  etc.,  R.  Co.  r.  Keck,  89  111. 
App.  72. 

Injury  not  permanent. —  A  verdict  for  five 
thousand  dollars  against  a  railroad  company, 
in  favor  of  a  father,  for  personal  injuries  to 
his  child,  where  no  permanent  injury  results, 
is  excessive.  Alabama  Great  Southern  R.  Co. 
V.  Burgess,  119  Ala.  555,  25  So.  251,  72  Am. 
St.  Rep.  943. 

Verdict  reduced. —  Where  plaintiff,  a  fif- 
teen-year-old boy,  was  thrown  fiom  a  wagon 
by  a  collision  with  a  street-car,  and  suffered 
bruises  and  abrasions  on  the  hip  which  caused 
lameness  and  soreness  for  a  time  but  no  dis- 
ease of  the  hip-joint  itself,  a  verdict  for  seven 
hundred  dollars  should  be  reduced  to  four 
hundred  dollars.  Durose  v.  St.  Paul  City 
R.  Co.,  80  Minn.  512,  83  N.  W.  397. 

76.  Illinois. —  Chicago,  etc..  R.  Co.  v.  Jack- 
son, 55  HI.  492,  8  Am.  Rep.  661;  Chicago  v. 
Doolan,  99  111.  App.  143;  West  Chicago  St. 
R.  Co.  V.  Musa,  80  111.  App.  223;  Chicago 
City  R.  Co.  v.  Anderson,  80  111.  App.  71. 

Indiana. —  Nickey  v.  Zenker,  22  ind.  App. 
211,  53  N.  E.  478. 

Iowa. —  Stanley  r.  Core,  119  Iowa  417,  93 
N.  W.  343;  Winil)cr  v.  Iowa  Cent.  R.  Co.,  114 
Jowa  551,  87  N.  W.  505;  Coimors  v.  Chingren, 
111  Iowa  437,  82  N.  W.  934. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Creighton,'l06  Ky.  42,  50  S.  W.  227,  20  Ky. 
L.  Rep.  1691,  1898. 

Lonisiama. —  Budge  r.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  108  La.  349,  32  So.  535,  58 
L.  R.  A.  333. 

Michiyan. —  Uibicli  r.  Lake  Superior  Smelt- 
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that  it  io  excessive,  altliongli  it  is  not  excessive  to  a  degree  wliicli  necessarily 
implies  that  it  was  returned  under  the  influence  of  passion  or  prejudice."  It 
seems  that  in  some  cases  the  consent  of  the  plaintiff  is  taken  into  consideration  in 
reducing  damages,  although  it  would  seem  that  the  court  should  itself  judge  of 
the  reduction  in  question.''^ 

8.  Inadequate  Damages.  Courts  are  usually  indisposed  to  increase  verdicts  for 
damages  rendered  by  juries,  for  the  reason  that  they  rarely  underestimate  them  ; 
still  such  verdicts  are  subject  to  the  supervision  of  the  court,  and  in  cases  where 
justice  clearly  declares  that  the  jury  has  failed  to  perform  its  duty,"  or  wliere 


ing  Co.,  123  Mich.  401,  82  N".  W.  279,  81 
Am.  St.  Rep.  215,  48  L.  E.  A.  049. 

Minnesoia. — Durose  v.  St.  Paul  City  R.  Co., 
80  Minn.  512,  83  N.  W.  397;  Weiner  v.  Min- 
neapolis St.  R.  Co.,  80  Minn.  312,  83  K  W. 
181. 

Missouri. —  Chitty  v.  St.  Louis,  etc.,  R.  Co., 
1G6  Mo.  435,  G5  S.  W.  959;  Nicholds  r.  Chrys- 
tal  Plate  Glass  Co.,  126  Mo.  55,  28  S.  W. 
991. 

Neu:  Jersey. —  Forliman  v.  Consolidated 
Traction  Co.,  (Sup.  1900)  46  Atl.  783. 

Neio  York. — ^  Austin  v.  Bartlett,  67  N.  Y. 
App.  Div.  312,  73  N.  Y.  Suppl.  156;  Henn  v. 
Long  Island  R.  Co.,  51  N.  Y.  App.  Div.  292, 
65  N.  Y.  Suppl.  21;  Coppins  r.  New  York 
Cent.,  etc.,  R.  Co.,  48  Hun  292 ;  Ryder  v.  New 
York,  50  N.  Y.  Super.  Ct.  220 ;  Silberstein  v. 
Houston  St.,  etc.,  R.  Co.,  4  N.  Y.  Suppl.  843. 
And  see  O'Donnell  v.  American  Sugar-Refin- 
ing Co.,  41  N.  Y.  App.  Div.  307,  58  N.  Y. 
Suppl.  640. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Con- 
nell,  27  Tex.  Civ.  App.  533,  66  S.  W.  246. 

Washington. —  Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  46,  31  Pac.  411. 

Wisconsin. —  Taylor  i:.  Chicago,  etc.,  R.  Co., 
103  Wis.  27,  79  N.  W.  17;  Heddles  v.  Chi- 
cago, etc.,  R.  Co.,  74  Wis.  239,  42  N.  W.  237. 

England. —  Davidson  v.  Molyneux,  17  L.  T. 
Rep.  N.  S.  289. 

Canada. —  York  v.  Canada  Atlantic  Steam- 
ship Co.,  22  Can.  Supreme  Ct.  167 ;  Miller  v. 
Manitoba  Lumber,  etc.,  Co.,  6  Manitoba  487 ; 
Clarke  v.  Murray,  T.  Wood  (Manitoba)  127; 
Byrd  v.  Corner,  2  Montreal  Q.  B.  262 ;  Risser 
V.  Hart,  5  Nova  Scotia  727 ;  Dodge  v.  Wind- 
sor, etc.,  R.  Co.,  2  Nova  Scotia  Dec.  537 ; 
Clarke  v.  Fullerton,  2  Nova  Scotia  Dec.  348 ; 
Collier  v.  Michigan  Cent.  R.  Co.,  27  Ont. 
App.  630;  Dancey  v.  Grand  Trimk  R.  Co., 
19  Ont.  App.  664;  Fdmonds  v.  Hamilton 
Provident,  etc.,  Soc,  18  Ont.  App.  347; 
Emond  r.  Gravel,  12  Quebec  69.  In  Pratt 
V.  Charbonneau,  7  Montreal  L.  Rep.  24,  34 
L.  C.  Jur.  124,  it  was  held  that  where  dam- 
ages have  been  appraised  by  the  court  of  first 
instance,  and  the  court  of  review  has  reduced 
the  amount,  the  court  of  appeal  would  not 
interfere  with  the  award  of  the  intermediate 
court  imless  it  appears  that  gross  injustice 
has  been  done. 

As  to  reducing  amount  of  damages  in  ap- 
pellate court  see  Appeal  and  Ekeoe,  3  Cyc. 
430. 

Reduction  to  nominal  damages. — \Vliere  de- 
fendant had  induced  a  person  with  whom  a 
deed  had  been  intrusted  as  an  escrow  to  prove 
and  record  it,  and  the  jury  found  that  in  so 


inducing  lier  he  was  actuated  by  a  fraudu- 
lent and  malicious  motive  toward  plaintiff, 
the  latter  had  a  good  cause  of  action,  and  the 
jury  were  not  confined  to  the  actual  pe- 
cuniary damages  which  plaintiff  had  sus- 
tained in  consequence.  It  was  held  that  the 
deed,  although  registered,  could  not  operate 
to  pass  the  title,  and  as  plaintiff  had  proved 
no  actual  legal  damage  the  verdict  should  be 
reduced  to  nominal  damages.  Derry  r.  Derry, 
19  N.  Brunsw.  621. 

77.  Carl  v.  Pierce,  20  Ohio  Cir.  Ct.  68,  10 
Ohio  Cir.  Dec.  711. 

78.  Where,  in  an  action  for  damages  for 
the  non-delivery  of  a  telegram  announcing 
the  death  of  plaintiff's  son,  the  jury  awarded 
such  large  damages  as  to  indicate  that  it  was 
the  result  of  passion,  prejudice,  corruption, 
or  caprice,  the  action  of  the  court  in  reducing 
the  verdict  to  a  proper  amount  with  the  con- 
sent of  the  plaintiff  is  proper,  and  a  new 
trial  is  not  necessary.  Westerti  Union  Tel. 
Co.  V.  Frith,  105  Tenn.  167,  58  S.  W. 
118. 

Reducing  verdict. —  In  Miller  v.  Manitoba 
Lumber,  etc.,  Co.,  6  Manitoba  487,  a  verdict 
was  rendered  which  could  not  be  impeached 
except  upon  the  ground  of  excessive  damages, 
and  it  was  held  that  the  court  might  with 
the  plaintiff's  consent  reduce  the  damages. 

Where  a  verdict  is  found  against  the  charge 
of  the  judge,  and  the  uncontradicted  evidence 
of  the  only  witness  examined  at  the  trial  for 
a  larger  amount  than  the  evidence  warrants, 
the  court  will  either  order  a  new  trial,  or  if 
the  plaintiff  consents,  reduce  the  damages  to 
the  sum  warranted  by  the  evidence.  The 
court  have  power  so  to  reduce  the  damages 
with  the  consent  of  the  plaintiff  alone,  and 
against  the  will  of  the  defendant.  The  ques- 
tion of  costs  in  such  cases  will  depend  on  the 
particular  circumstances.  Risser  t\  Hart,  5 
Nova  Scotia  727. 

Where  a  verdict  is  so  flagrantly  excessive 
as  to  be  only  accounted  for  on  the  grounds  of 
prejudice,  passion,  or  misconception,  a  re- 
mittitur by  the  trial  court  as  a  condition  of 
entering  judgment  does  not  remove  the  preju- 
dice, passion,  or  misconception.  These  ele- 
ments may  have  entered  and  probably  did  en- 
ter into  the  finding  of  other  facts  important 
to  the  issue,  if  not  to  the  issue  itself.  Pitts- 
burg, etc.,  R.  Co.  V.  Story,  104  111.  App.  132; 
North  Chicago  St.  R.  Co.  v.  Hoffart,  82  111. 
App.  539 ;  Nicholson  v.  O'Donaid,  79  HI.  App. 
195. 

79.  Sullivan  v.  Vieksburg,  etc.,  R.  Co.,  39 
La.  Ann.  800,  2  So.  586,  4  Am.  St.  Rep.  239; 
Scheen  v.  Poland,  34  La.  Ann.  1107;  Decoux 
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tlie  aiiionnt  awarded  is  so  small  that  it  is  evident  the  jury  must  have  overlooked 
some  material  element  of  damage,  the  courts  have  extended  such  relief,  either  by 
increasing  the  verdict  or  granting  a  new  trial.*'  The  more  general  proceeding  in 
such  cases,  however,  is  to  set  aside  the  verdict  as  being  inadequate  under  the 
circumstances.^^ 

XI.  MEASURE  OF  DAMAGES.^2 

A.  In  General.  The  elementary  rule  for  the  measure  of  damages  rests  upon 
the  principle  of  compensation  to  the  party  injured  for  the  loss  sustained,  with 
the  least  burden  to  the  party  guilty  of  the  breach  consistent  with  the  idea  of  fair 
compensation,  and  with  the  duty  upon  the  party  injured  to  exercise  reasonable 
care  to  mitigate  the  injury,  according  to  the  opportunities  that  may  fairly  be 
or  appear  to  be  within  his  reacli.^^  The  measure  of  damages  is  governed,  not  by 
a  fanciful  price,  but  by  the  actual  loss  sustained,**  and  the  same  rule  obtains 
whether  the  loss  be  claimed  for  injury  to  property,  personal  injury,  or  breach  of 
contract.^^ 

B.  Fop  Injuries  to  Person  —  l.  In  General.  In  actions  for  personal  injuries 
the  law  does  not  attempt  to  fix  any  precise  rule  for  the  measurement  of  damages, 
but  from  the  necessity  of  the  case  leaves  their  assessment  to  the  good  sense  and 
discretion  of  the  jury.*^    The  damages  recoverable  are  dependent  upon  the  eir- 


T.  Lieux,  33  La.  Ann.  392;  Richardson  v. 
Ziintz,  26  La.  Ann.  313. 

Judgment  restored  after  reduction. — In  Cos- 
sette  r.  Dun,  18  Can.  Supreme  Ct.  222,  where 
the  superior  court  had  awarded  two  thousand 
dollars  to  plaintiff  for  a  false  report  given  by 
a  mercantile  agency  concerning  him,  the  court 
of  appeal  reduced  ,this  sum  to  five  hundred 
dollars,  but  on  appeal  to  the  supreme  court 
the  judgment  of  the  superior  court  was  re- 
stored, the  court  following  Levi  v.  Reed,  6 
Can.  Supreme  Ct.  482. 

80.  Mississippi. —  Moseley  v.  Jamison,  68 
Miss.  336,  8  So.  744. 

Missouri. —  Welch  v.  McAllister,  13  Mo. 
App.  89. 

New  York.—  Sloane  t\  McCauley,  33  Misc. 
652,  68  N.  Y.  Suppl.  187. 

England. —  Phillips  v.  South  Western  R. 
Co.,  4  Q.  B.  D.  406. 

Canada. —  Leger  v.  Leger,  3  L.  C.  L.  J.  60; 
Cliurch  V.  Ottawa,  25  Ont.  298,  22  Ont.  App. 
348.  And  see  Beauregard  v.  IDaigneault,  11 
Montreal  Leg.  N.  403. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  370. 

A  verdict  for  one  cent  in  damages  as  the 
value  of  a  dog  found  by  the  jury  to  have  been 
killed  by  defendant's  negligence  should  have 
been  set  aside  as  flagrantly  against  the  evi- 
dence, as  no  witness  ])ut  the  value  of  the  dog 
below  the  suin  of  two  hundred  and  fifty  dol- 
lars. Henderson  v.  Louisville  R.  Co.,  68 
S.  VV.  (i45,  24  Ky.  L.  Rep.  394. 

Conflict  of  evidence. — \Vhere  )ilaintilT,  a  boy 
of  seven  years,  was  struck  by  defendant's 
Hti'eel,-eai',  and  his  physieians  testilied  that  ho 
was  losing  his  mind  because^  of  an  injury  at 
the  base  of  his  brain,  while  defendant's  phy- 
Hiciaii  was  eoiilident  that  no  such  symptoms 
were  firesent,  judgment  for  oiu!  thousand  dol- 
lars in  favor  of  plaintiM'  will  not,  be  set  aside 
as  ina<je(|uate.  Sinionsen  r.  Brooklyn  Heights 
1{,  Co.,  5.'!  N.  Y.  Aiip.  Div.  ITH,'  05  M.  Y. 
Suppl.  1077. 
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81.  Minnesota. —  Henderson  V.  St.  Paul, 
etc.,  R.  Co.,  52  Minn.  479,  55  N.  W.  53. 

Missouri. —  Donovan  v.  Gay,  97  Mo.  440,  11 
S.  W.  44;  Fairgrieve  v.  Moberly,  29  Mo.  App. 
141. 

Nebraska. — Ellsworth  v.  Fairbury,  41  Xebr. 
881,  60  N.  W.  336. 

Neio  Jersey. —  Miller  r.  Delaware,  etc.,  R. 
Co.,  58  N.  J.  L.  428,  33  Atl.  950. 

New  York. —  Brown  v.  Foster,  1  N.  Y.  App. 
Div.  578,  37  N.  Y.  Suppl.  502;  Bobbins  r. 
Hudson  River  R.  Co.,  7  Bosw.  1 ;  Smith  v. 
Dittman,  16  Daly  427,  11  N.  Y.  Suppl.  769; 
Kelly  V.  Rochester,  15  N.  Y.  Suppl.  29. 

Ohio. —  Bailey  v.  Cincinnati,  1  Handv  438, 
12  Ohio  Dec.  (Reprint)  225. 

Texas. —  Miehalke  v.  Galveston,  etc.,  R.  Co., 
(Civ.  App.  1894)  27  S.  W.  164. 

Wisconsin. —  Robinson  r.  Waupaca,  77  Wis. 
544,  46  N.  W.  809 ;  Whitney  v.  Milwaukee,  65 
Wis.  409,  27  N.  W.  39. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  370. 

82.  Compensatory  damages  see  supra,  VII. 
Exemplary  damages  see  supra,  IX. 

83.  McDonald  v.  Unaka  Timber  Co.,  88 
Tenn.  38,  12  S.  W.  420;  International,  etc., 
R.  Co.  V.  Nicholson,  61  Tex.  550. 

84.  International,  etc.,  R.  Co.  r.  Nichol- 
son, 61  Tex.  550.    See  also  supra,  VII,  A. 

85.  See  infra,  XI,  B,  C,  D. 

86.  California. —  VVheaton  v.  North  Beach, 
etc.,  R.  Co.,  36  Cal.  590;  Boyce  r.  California 
Stage  Co.,  25  Cal.  460;  Aldrich  v.  Palmer, 
24  Cal.  513. 

(Icorcjia.. —  Brunswick  Light,  etc.,  Co.  r. 
(iale,  iil  Ga.  813,  18  S.  E.  11. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  ^^'arner, 
108  111.  538. 

loiva. —  Morris  r.  Chicago,  efe.,  1!.  Co.,  45 
Iowa  2!). 

Louisiana. —  Frank  V.  New  Orleans,  etc., 
Co.,  20  La.  Ann.  25. 

Minnouri. —  l''urnish  r.  Missouri  I'ae.  R. 
Co.,  102  Mo.  069,  15  S.  \V.  315,  22  Am.  St. 
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cumstances  of  each  particular  case,  afid  although  the  discretion  of  the  jury  must 
be  largely  depended  on,  the  amount  of  the  recovery  must  be  based  on  evidence." 
While,  however,  there  is  no  absolute  measure  of  damages  in  actions  for  personal 
injuries,  the  damages  awarded  should  bear  a  fair  basis  of  compensation  for  the 
injury  sustained,^^  and  should  include  everything  of  which  a  party  has  been 
deprived  as  a  direct  and  natural  consequence  of  the  injury.^'*  The  jury  should 
take  into  consideration  the  age  and  condition  in  life  of  the  plaintiff,  the  physical 
injury  inflicted,  the  bodily  pain  and  mental  anguish  endured,  all  expenses 
incurred  in  the  treatment  of  the  case,  and  any  and  all  damages  which  it  may 
appear  from  the  evidence  have  resulted  or  will  result  from  the  injury.*  Whether 
the  injury  is  temporary  or  permanent  and  whether  a  capacity  to  earn  money  has 
been  reduced  by  the  accident  may  also  be  taken  into  consideration.^^ 

2.  Physical  and  Mental  Suffering  —  a.  In  General.  In  estimating  damages 
in  cases  of  injury  to  the  person,  the  jury  may  take  into  consideration  the  physical 
pain^^  and  mental  suffering  undergone  by  the  plaintiff  as  a  result  of  the  injury 
inflicted ;  and  although  physical  pain  and  mental  anguish  cannot  be  measured 
by  money,  and  no  established  rule  has  been  laid  down  for  such  measure,  yet 
when  properly  shown  in  evidence  they  have  always  been  considered  an  element 
of  damage.^''    While  mental  suffering  as  distinguished  from  bodily  pain  is  usually 


Eep.  800;  Voegeli  v.  Pickel  Marble,  etc.,  Co., 
56  Mo.  App.  678. 

Nebraska. — St.  Joseph,  etc.,  R.  Co.  v.  Hedge, 
44  Nebr.  448,  62  N.  W.  887. 

Pennsylvania. —  Pennsylvania  R.  Co.  v.  Al- 
len, 53  Pa.  St.  276. 

Texas. —  Western  Union  Tel.  Co.  f.  Simp- 
son, 73  Tex.  422,  11  S.  W.  385. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Shott,  92 
Va.  34,  22  S.  E.  811. 

United  States. — Frericks  v.  Bermes,  22  Fed. 
424. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  222 
et  seq. 

Discretion  limited. —  In  Waldhier  v.  Han- 
nibal, etc.,  R.  Co.,  87  Mo.  37,  it  was  held  that 
while  the  amount  of  damages  in  an  action 
for  personal  injuries  must  be  left  largely  to 
the  discretion  of  the  jury,  they  are  not  at 
liberty  to  give  any  amount  they  please. 

87.  Illinois. —  Pittsburg,  etc.,  R.  Co.  v. 
Story,  63  111.  App.  239. 

Iowa. —  Morris  v.  Chicago,  etc.,  R.  Co.,  45 
Iowa  29. 

Nebraska. — St.  Joseph,  etc.,  R.  Co.  v.  Hedge, 
44  Nebr.  448,  62  N.  W.  887. 

Pennsylvania. —  Pennsylvania  R.  Co.  v.  Al- 
len, 53  Pa.  St.  276. 

Texas. —  Western  Union  Tel.  Co.  v.  Simp- 
son, 73  Tex.  422,  11  S.  W.  385. 

United  States. —  Kennon  v.  Gilmer,  131 
U.  S.  22,  9  S.  Ct.  696,  33  L.  ed.  110. 

See  15  Cent.  Dig.  tit.  "Damages,^'  3  222 
et  seq. 

Reasonable  compensation. —  Crew  v.  St. 
Louis,  etc.,  R.  Co.,  20  Fed.  87 ;  Parody  v.  Chi- 
cago, etc.,  R.  Co.,  15  Fed.  205,  5  MeCrary  38 ; 
Harris  v.  Union  Pac.  R.  Co.,  13  Fed.  591,  4 
McCrary  454. 

Single  allowance. —  Where,  in  an  action  for 
damages  for  personal  injuries,  at  the  re- 
quest of  defendant,  the  jury  returned  special 
findings,  showing  an  allowance  for  pain  and 
sull'ering  and  a  further  allowance  for  mental 


suffering  and  distress,  the  two  items  will  be 
treated  as  equivalent  to  a  single  allowance 
for  mental  and  physical  pain  and  suffering, 
such  finding  being  supported  by  evidence. 
Atchison,  etc.,  R.  Co.  v.  Lee,  8  Kan.  App.  24, 
54  Pac.  4. 

88.  Wabash,  etc.,  R.  Co.  v.  Morgan,  132 
Ind.  430,  31  N.  E.  661,  32  N.  E.  85. 

89.  Kentucky  Cent.  R.  Co.  v.  McMurtry, 
3  Ky.  L.  Rep.  625;  Huizega  v.  Cutler,  etc., 
Co.,  51  Mich.  272,  16  N.  W.  643. 

90.  Ford  'V.  Charles  Warner  Co.,  1  Marv. 
(Del.)  88,  37  Atl.  39;  Memphis,  etc.,  R.  Co. 
V.  Whitfield,  44  Miss.  466,  7  Am.  Rep.  699; 
Russell  V.  Columbia,  74  Mo.  480,  41  Am.  Rep. 
325 ;  Whalen  v.  St.  Louis,  etc.,  R.  Co.,  60  Mo. 
323.    See  infra,  XI,  B,  2  et  seq. 

91.  Wabash,  etc.,  R.  Co.  v.  Morgan,  132 
Ind.  430,  31  N.  E.  661,  32  N.  E.  85.  See 
infra,  XI,  B,  5,  6. 

92.  See  supra,  VII,  D,  2. 

93.  See  supra,  VII,  D,  3. 

94.  Johnson  v.  Wells,  6  Nev.  224,  3  Am. 
Rep.  245.  Where  pain  is  claimed  as  an  ele- 
ment of  damages,  the  impossibility  of  defi- 
nitely measuring  the  damages  by  a  money 
standard  is  no  ground  for  denying  pecuniary 
relief.  Alabama  Great  Southern  R.  Co.  v. 
Burgess,  114  Ala.  587,  22  So.  169. 

Consideration  of  motive. —  In  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  657,  17  Am.  Rep. 
604  [overruling  Wilson  v.  Young,  31  Wis. 
574],  it  was  held  that  in  actions  for  personal 
torts,  in  awarding  the  compensatory  damages 
recoverable  of  the  principal  for  the  agent's 
act,  no  distinction  is  to  be  made  between 
other  forms  of  mental  suffering  and  that 
which  consists  in  "  a  sense  of  wrong  or  in- 
sult "  arising  from  an  act  really  or  ap- 
parently "  dictated  by  a  spirit  of  willful  in- 
justice or  by  a  deliberate  intention  to  vex, 
degrade  or  insult." 

Time  of  suffering. —  The  pain  of  being  fast- 
ened for  half  an  hour  in  the  wreck  of  a  rail- 
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an  element  of  damages  in  an  action  for  personal  in jixry,'-*"'  fiome  of  the  courts  have 
declared  that  in  ordei'  to  warrant  a  recovery  therefor  a  personal  injury,  liowever 
slight,  must  have  resulted,''"  and  such  mental  anguish  must  he  the  direct,  necessary, 
and  proximate  result  of  the  physical  injuries  sustained.''^  Mere  anxiety  of  mind, 
unconnected  with  bodily  injury,  cannot  as  a  general  rule  be  included  in  the  assess- 
ment of  damages,  unles?  the  injury  complained  of  is  accompanied  by  circumstances 
of  malice  or  wanton  disregard  of  the  rights  of  others.'-*''  The  jury  must  consider 
the  mental  anguish  which  accompanies  the  injury  itself,  and  are  not  allowed  to 
take  into  consideration  any  sentimental  anguish  tliat  may  accompany  or  flow  from 
the  injury .^^ 

b.  Future  Suffering.  In  an  action  for  personal  injuries,  compensation  is  not 
limited  to  actual  pain  and  sulfering  before  trial,  but  extends  to  such  future  suffering 


road  train  may  be  considered  in  the  question 
of  damages.  Quinn  x.  Long  Island  K.  Co., 
34  Hun  (N.  Y.)  331. 

95.  See  supra,  VII,  D,  3,  a. 

A  person  of  unsound  mind  may  recover 
damages  for  mental  suffering  resulting  from 
personal  injuries.  Gulf,  etc.,  R.  Co.  v.  Holz- 
heuser,  (Tex.  Civ.  App.  1898)  45  S.  W. 
188. 

Not  discretionary.—  \'\Tiere  recoverable 
damages  include  injury  to  the  feelings,  com- 
pensation therefor  is  a  matter  of  right,  and 
not,  like  punitive  damages,  in  the  discretion 
of  the  jury.  Gatzow  v.  Buening,  106  Wis.  1, 
81  N.  W.  1003,  80  Am.  St.  Rep.  1,  49  L.  R.  A. 
475. 

Worry  as  element  of  mental  suffering. — 

Where,  in  an  action  for  injuries,  plaintiff 
had  testified  as  to  her  injuries,  it  was  proper 
to  allow  her  to  state  that  she  worried  a  good 
deal  about  her  condition,  since  worry  is  an 
element  of  mental  suffering,  and  such  suffer- 
ing cannot  be  excluded  in  estimating  the  ex- 
tent of  injury  for  which  compensation  is  to 
be  awarded.  Webb  v.  Yonkers  R.  Co.,  51 
N.  Y.  App.  Div.  194,  64  N.  Y.  Suppl.  491. 

96.  Canning  r.  Williamstown,  1  Cush. 
(Mass.)  451.  So  where  in  an  action  to  re- 
cover damages  for  a  personal  injury  the  plain- 
tiff testified,  "  I  was  not  hurt,"  yet  the  facts 
as  he  detailed  them  showed  that  he  did  sus- 
tain pliysical  injury,  and  that  he  meant  that 
lie  had  sustained  no  serious  injury,  the  court 
did  not  err  in  telling  the  jury  that  thej' 
miglit  consider  the  mental  suffering  as  an 
element  of  damage.  City  Transfer  Co.  V. 
Rol)inson,  12  Kj'.  L.  Rep.  555. 

In  an  action  for  assault  with  intent  to  rape, 
compensation  for  mental  .suffering  may  bo  re- 
covered, although  there  was  no  battery.  Leach 
t.  Leach,  11  Tex.  Civ.  App.  009,  33  S.  W. 
703. 

97.  Sec  supra,  Vll,  1),  3,  a. 

In  an  action  to  recover  for  being  bitten  by 
a  dog,  ])ain  and  solicitude  occasioned  by  the 
bile,  inchiding  ai)i)rehension  of  poison  and 
evil  results  tliercfrom,  may  be  considered  in 
cKtimating  damages,  altliougli  the  dog  was 
not  hIiovvii  to  hi.\  raldd.  (Jodcau  r.  Illood,  52 
VI.  251,  36  Am.  Hep.  751. 

No  damages  can  be  given  by  reason  of  peril 
and  fright,  not  :HC()iii|)aMic(l  by  some  actuiil 
iiijiny  cMiiHcil  thereby  and  traccabh;  dii'cctly 
IImk-Io.    Hall  V.  Manson,  00  Iowa  585,  58 
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N.  W.  881;  Atchison,  etc.,  R.  Co.  v.  McGin- 
nis,  46  Kan.  109,  26  Pac.  453.  In  San  An- 
tonio, etc.,  R.  Co.  V.  Corley,  (Tex.  Civ.  App. 
1894)  26  S.  W.  903,  it  was  held  that  "men- 
tal agony "  specified  in  the  petition  of  a 
personal  injury  case  as  one  of  the  elements 
of  damages  included  "  peril  "  and  "  fright." 

98.  Illinois  Cent.  R.  Co.  v.  Siddons,  53  111. 
App.  607 ;  Randolph  i'.  Hannibal,  etc.,  R.  Co., 
18  Mo.  App.  609;  Morse  v.  Duncan,  14  Fed. 
396.    See  also  supra,  VII,  D,  3,  e. 

Mental  suffering  alone,  not  connected  with 
the  bodily  injury,  but  arising  from  a  different 
source,  cannot  be  considered.  Indianapolis, 
etc.,  R.  Co.  V.  Stables,  62  111.  313;  Pittsburg, 
etc.,  R.  Co.  1-.  Story,  63  111.  App.  239. 

The  jury  may  infer  mental  pain  from  the 
inevitable  physical  pain,  on  "  the  kno\\Ti  and 
experienced  connection  between  facts  proved 
and  the  fact  in  controversy."  Cook  f.  Mis- 
souri Pac.  R.  Co.,  19  Mo.  App.  329. 

99.  Augusta,  etc.,  R.  Co.  v.  Randall,  85  Ga. 
297,  11  S.  E.  706.  And  see  supra,  VH,  D, 
3,  a. 

Anxiety  of  mind  about  the  safety  of  others 

who  may  be  in  danger  of  injury  from  the 
same  cause  cannot  be  considered.  Keyes  v. 
Minneapolis,  etc.,  R.  Co.,  36  Minn.  290,  30 
N.  W.  888. 

Disfigurement  of  person. —  Anguish  of 
mind,  wholly  sentimental,  arising  from  con- 
templation of  a  disfigurement  of  person,  can- 
not be  considered  in  an  action  for  personal 
injuries.  Chicago,  etc.,  R.  Co.  v.  Hines,  45 
111.  App.  299;  Chicago,  etc.,  R.  Co.  v.  Caul- 
field,  63  Fed.  396,  11  C.  C.  A.  552.  Compare 
Rockwell  V.  Eldred,  7  Pa.  Super.  Ct.  95; 
Heddles  v.  Chicago,  etc.,  R.  Co.,  77  Wis.  228, 
40  N.  W.  115,  20  Am.  St,  Rep.  106.  And  see 
stipra,  VII,  D,  3,  c. 

Future  of  family. —  In  Texas  Mexican  R. 
Co.  r.  Douglass,  69  Tex.  694,  7  S.  W.  77,  it 
was  held  error  to  permit  plaintiff  to  testify 
that  since  his  injury  his  mind  has  been 
oroublod  by  feelings  of  fear  as  to  the  future 
of  his  family,  such  mental  suffering  not  being 
the  natural  result  of  the  injury.  So  in  an 
action  for  personal  injuries,  a  recovery  can- 
not be  had  on  account  of  mental  suffering 
of  ili(>  injur(Hl  i)arty,  because  of  his  fear  of 
dying  as  a  result  of  the  injuries  and  leaving 
his  wife  :\ud  chililrcn  witlioul  nicuns  of  liv- 
ing. Atchison,  etc.,  K.  Co.  c.  Chance,  57  Kan, 
40,  45  Pac.  00. 
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as  must  necessarily  result  from  the  injury  inflicted.^  The  jury  should  assess  dam- 
ages for  all  injuries,  past  and  prospective,  bodily  and  mental,  believed  to  be  the 
necessary  results  of  the  injury  inflicted.^  What  compensation  may  be  fairly  said 
to  be  adequate,  on  the  evidence  in  any  particular  case,  is  a  question  of  very  great 
difficulty  ;^  but  only  such  future  damages  can  he  recovered  as  the  evidence  makes 
reasonably  certain  will  necessarily  result  from  the  injury  sustained.* 


1.  Alabama. —  Bay  Shoi'e  R.  Co.  r.  Harris, 
67  Ala.  G;  South,  etc.,  R.  Co.  v.  MeLendon, 
63  Ala.  266;  Barbour  County  v.  Horn,  48  Ala. 
566. 

Arkansas. —  St.  Louis  South  Western  R. 
Co.  f.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  31 
S.  W.  147. 

Delaware. — Wallace  v.  Wilmington,  etc.,  R. 
Co.,  8  Houst.  529,  18  Atl.  818. 

Georgia.— Ba,n  v.  Mabry,  91  Ga.  781,  18 
S.  E.  64. 

nUnois.—  Central  R.  Co.  v.  Serfass,  153  111. 
379,  39  N.  E.  119;  Chicago,  etc.,  R.  Co.  v. 
Payzant,  87  111.  125 ;  Peoria  Bridge  Assoc.  i\ 
Loomis,  20  111.  235,  71  Am.  Dec.  263;  Illinois 
Cent.  R.  Co.  v.  Cole,  62  HI.  App.  480;  Chi- 
cago, etc.,  R.  Co.  r.  Avery,  10  111.  App.  210. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Cosby,  107 
Ind.  32,  7  N.  E.  373;  Elkhart  v.  Ritter,  66 
Ind.  136;  Nappanee  v.  Ruckman,  7  Ind.  App. 
361,  34  N.  E.  609. 

loiva. —  Stafford  v.  Oskaloosa,  64  Iowa  251, 

20  N.  W.  174;  Russ  v.  The  War  Eagle,  14 
Iowa  363. 

Kansas.- — Townsend  v.  Paola,  41  Kan.  591, 

21  Pac.  596;  Kansas  Pac.  E.  Co.  v.  Pointer, 
9  Kan.  620. 

Kentucky. —  Alexander  v.  Humber,  8  Ky. 
L.  Rep.  619. 

Louisiana. —  Wardle  v.  New  Orleans  City 
R.  Co.,  35  La.  Ann.  202. 

Michigan. —  Sherwood  v.  Chicago,  etc.,  E. 
Co.,  82  Mich.  374,  46  N.  W.  773. 

Minnesota. —  Johnson  v.  Northern  Pac.  R. 
Co.,  47  Minn.  430,  50  N.  W.  473. 

Mississippi. —  Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  Am.  Rep.  699. 

Missouri. —  Gorham  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  408,  20  S.  W.  1060;  Ridenhour 
V.  Kansas  City  Cable  R.  Co.,  102  Mo.  270,  13 
S.  W.  889,  14  S.  W.  760 ;  Russell  v.  Columbia, 
74  Mo.  480,  41  Am.  Rep.  325. 

New  Hampshire. — Holyoke  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  541;  Towle  v.  Blake,  48 
N.  H.  92 ;  Hopkins  f.  Atlantic,  etc.,  R.  Co., 
36  N.  H.  9,  72  Am.  Dec.  287. 

New  Jersey. —  Klein  v.  Jewett,  26  N.  J.  Eq. 
474. 

New  Yorfc.— Kane  v.  New  York,  etc.,  R.  Co., 
132  N.  Y.  160,  30  N.  E.  256  [.affirming  9  N.  Y. 
Suppl.  879]  ;  Sheehan  v.  Edgar,  58  N.  Y.  631 ; 
Matteson  v.  New  York  Cent.  R.  Co.,  62  Barb. 
364;  MeS^'yny  r.  Broadway,  etc.,  R.  Co.,  7 
N.  Y.  Suppl.  456 ;  Hickinbottom  v.  Delaware, 
etc.,  R.  Co.,  15  N.  Y.  St.  11. 

Pennsylvania. —  Scott  Tp.  r.  Montgomery, 
95  Pa.  St.  444;  Menges  v.  Muncy  Creek,  38 
Leg.  Int.  318. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Weig- 
,ers,  22  Tex.  Civ.  App.  344,  54  S.  W.  910. 

Vermont. — Fulsome  v.  Concord,  46  Vt.  135. 

United  States. —  Washington,  etc.,  R.  Co. 


i:  Harmon,  147  U.  S.  571,  13  S.  Ct.  557,  37 
L.  ed.  284;  Eddy  v.  Wallace,  49  Fed.  801,  1 
C.  C.  A.  435 ;  Secord  v.  St.  Paul,  etc.,  R.  Co., 
18  Fed.  221,  5  McCrary  515;  Bierbach  v. 
Goodyear  Rubber  Co.,  14  Fed.  826;  Fort  v. 
Union  Pac.  R.  Co.,  9  Fed.  Cas.  No.  4,952,  2 
Dill.  259  [affirmed  in  17  Wall.  (U.  S.)  553, 
21  L.  ed.  739]. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  236; 
and  supra,  VII,  C,  2,  e,  (iv). 

Duration  of  illness. —  In  awarding  damages 
to  a  married  woman,  in  an  action  by  a  hus- 
band and  wife  for  an  injury  sustained  by  the 
defendant's  negligence,  the  jury  may  consider 
the  length  of  time  she  will  be  ill  in  conse- 
quence.   Hunt  V.  Hoyt,  20  111.  544. 

Length  of  life. —  In  assessi-ng  damages  for 
past  and  future  sufferings,  the  jury  may 
judge  of  the  probable  length  of  plaintiff's  life, 
his  physical  and  mental  condition  having 
been  proved,  and  his  recovery  not  being  likely. 
Waterman  v.  Chicago,  etc.,  R.  Co.,  82  Wis. 
613,  52  N.  W.  247,  1136. 

Presumption  as  to  future  pain. —  In  an 
action  for  personal  injuries,  evidence  that 
plaintiff's  injury  caused  an  incurable  spinal 
disease,  and  that  during  the  whole  time  from 
the  accident  to  the  trial,  nineteen  months,  his 
suffering  had  been  continuous,  is  sufficient 
to  warrant  the  jury  in  allowing  damages  for 
future  pain.  Weiler  r.  Manhattan  R.  Co.,  53 
Hun  (N.  Y.)  372,  6  N.  Y.  Suppl.  320. 

Second  operation. —  Where  a  second  ampu- 
tation of  a  leg  for  an  injury  to  which  dam- 
ages are  claimed  will  soon  be  necessary,  the 
fact  is  properly  considered  as  an  element  of 
damages.  Gumming  v.  Brooklyn  City  R.  Co., 
38  Hun  (N.  Y.)  362. 

2.  Hansberger  v.  Sedalia  Electric  R.,  etc., 
Co.,  82  Mo.  App.  566;  Holyoke  t:  Grand 
Trunk  R.  Co.,  48  N.  H.  541;  Hickinbottom 
V.  Delaware,  etc.,  R.  Co.,  15  N.  Y.  St.  11; 
Denver,  etc.,  R.  Co.  v.  Roller,  100  Fed.  738, 
41  C.  C.  A.  22,  49  L.  R.  A.  77. 

3.  Illinois  Cent.  R.  Co.  v.  Cole,  62  111.  App. 
480. 

4.  Georgia. —  Atlanta,  etc.,  R.  Co.  v.  John- 
son, 66  Ga.  259. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  John- 
son, 135  111.  641,  26  N.  E.  510. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Cosby,  107 
Ind.  32,  7  N.  E.  373;  Cleveland,  etc.,  R.  Co. 
1-.  Newell,  104  Ind.  264,  3  N.  E.  836,  54  Am. 
Rep.  312. 

Iowa. —  Fry  v.  Dubuque,  etc.,  R.  Co.,  45 
Iowa  416. 

Kentucky . —  Louisville,  etc.,  R.  Co.  v. 
Abell,  14  Ky.  L.  Rep.  239. 

Missouri. — Ross  v.  Kansas  City,  48  Mo. 
App.  440. 

Neic  York. — Ayres  v.  Delaware,  etc.,  R.  Co., 
158  N.  Y.  254,  53  N.  E.  22;  Filer  v.  New 
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3.  Loss  OF  Time.''  Where  a  party  has  by  reason  of  personal  injuries  lost  time 
from  his  ordinary  employment  tiirough  the  nej^hgence  of  another  person  he  is 
entitled  to  damages  therefor." 

4.  Expenses  Incurred  — ^  a.  In  General.  As  a  general  rule,  in  cases  of  per- 
sonal injury,  a  party  is  entitled  to  the  medical  expenses  and  treatment  incurred, 
and  the  jury  should  take  such  expenses  into  consideration  in  estimating  the  same.^ 
This  consideration  should  also  extend  to  the  nursing  and  attendance  upon  the 
injured  party,  so  far  as  the  same  is  reasonal)ly  necessary  as  the  result  of  the 
injury  inflicted,'^  and  in  estimating  such  damages  it  is  not  necessary  that  such  fees 
sh  juld  have  been  paid  where  the  evidence  shows  that  they  are  due  and  payable.'" 
While  the  question  of  gratuitous  service  has  not  been  firmly  settled,  it  seems  that 
the  jury  in  estimating  the  damages  may  allow  for  services  thus  performed, and 


York  Cent.  R.  Co.,  49  N.  Y.  42;  Curtis  v. 
Rochester,  etc.,  R.  Co.,  18  N.  Y.  534,  75  Am. 
Dec.  258 ;  Bateman  v.  New  York  Cent.,  etc., 
R.  Co.,  47  Hun  429 ;  Aaron  t.  Second  Ave.  R. 
Co.,  2  Daly  127. 

'Wisconsin. — Kucera  v.  Merrill  Lumber  Co., 
91  Wis.  637,  65  N.  W.  374;  Stutz  v.  Chicago, 
etc.,  R.  Co.,  73  Wis.  147,  40  N.  W.  653,  9  Am. 
St.  Rep.  769. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  236. 

"  Reasonable  probability." —  In  an  action 
for  injuries  suffered  from'  a  brick  falling  on 
plaintiff's  head  from  a  building  in  course  of 
erection,  it  was  error  to  instruct  that  plain- 
tiff was  entitled  to  compensation  "  for  the 
pain  and  suffering  which  she  had  endured, 
also  for  the  pain  which  she  might  be  likely  " 
to,  or  that  there  is  "  a  reasonable  probabil- 
ity "  that  she  will,  endure,  for  she  can  re- 
cover only  for  such  future  pain  as  the  evi- 
dence shows  that  she  is  reasonably  certain  to 
endure.  Smith  v.  Milwaukee  Builders',  etc., 
Exch.,  91  Wis.  360,  64  N.  W.  1041,  51  Am. 
St.  Rep.  912,  30  L.  R.  A.  504. 

5.  As  to  impairment  of  earning  capacity 
see  supra,  VII,  F;  infra,  XI,  B,  5. 

6.  See  supra,  VII,  E. 

Time  measured  by  actual  loss  of  wages. — 

The  measure  of  damages  for  personal  inju- 
ries, causing  loss  of  time,  is  the  wages 
actually  lost,  and  not  the  market  value  of 
the  average  wages  of  a  person  of  plaintiff's 
average  capacity,  working  in  the  same  em- 
ployment. Braithwaite  v.  Hall,  168  Mass.  38, 
46  N.  E.  398. 

7.  As  to  expenses  incurred  generally  see 
supra,  VII,  I. 

8.  See  supra,  VII,  I,  5. 

Board  as  an  expense. —  In  Graeber  v.  Der- 
win,  43  Cal.  495,  it  was  held  in  an  action 
for  personal  injuries  that  the  jury  could  not 
include  in  their  admeasurement  of  damages 
iiioiicy  |);ii<l  hy  the  plaintiff  for  his  board  dur- 
ing the  lime  lie  was  disabled. 

Payment  of  wages. —  In  an  action  to  re- 
cover for  [x'l'sonal  injuries,  tiio  defendant  is 
not  relieved  by  the  fuel,  tluit,  a  thii-d  jierson 
continued  to  pay  the  |il:iiiitiir  wages  during 
his  diHal)ility.  The  plain! ill  is  cnlilled  to 
recover  tii(!  cxpcnHes  of  his  cure,  tlic  vnliic  of 
lii.s  time,  and  for  otiier  cienientH  of  (IniiiagcH 
tiiat  i'<'Hiilt  from  the  injury  coniplaiMcd  of. 
Drinkwiilcr  i).  Dinsniore,  l(i  linn  (N,  Y.) 
250, 
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Special  treatment. —  Plaintiff  can  recover 
the  expenses  incurred  on  a  trip  to  a  distant 
city,  where,  by  the  advice  of  her  physician, 
she  went  for  special  treatment  of  troubles 
produced  by  the  injury.  Sherwood  v.  Chi- 
cago, etc.,  R.  Co..  82 'Mich.  374,  46  N.  W.  773. 

9.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hol- 
land, 122  111.  461,  13  N.  E.  145. 

Maine. —  Sanford      Augusta,  32  Me.  536. 

Neto  Hampshire. —  Holyoke  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  541. 

Pennsylvania. —  Hawes  v.  O'Reilly,  126  Pa. 
St.  440,  17  Atl.  642. 

South  Carolina. —  Hart  v.  Charlotte,  etc., 
R.  Co.,  33  S.  C.  427,  12  S.  E.  9,  10  L.  R.  A. 
794. 

Wisconsin. —  Hulehan  v.  Green  Bay,  etc.,  R. 
Co.,  68  Wis.  520,  32  N.  W.  529. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  243; 
and  supra,  VII,  I,  5. 

Value  of  husband's  services. —  It  has  been 
held  that  where  a  husband,  while  not  allowed 
to  introduce  evidence  as  to  the  amount  of 
salary  or  wages  which  he  might  have  earned 
by  working  at  his  trade  or  profession,  might 
recover  the  value  of  the  services  of  a  compe- 
tent servant  or  nurse  to  perform  the  same 
duties.  Salida  v.  McKinna,  16  Colo.  523,  27 
Pac.  810;  Hazard  Powder  Co.  V.  Volger,  58 
Fed.  152,  158,  7  C.  C.  A.  130,  136. 

10.  See  swp-a,  VII,  I,  5. 

Physician  not  qualified. —  In  Chicago  v. 
Hone}',  10  111.  App.  535,  the  plaintiff'  sought 
to  recover  a  bill  for  medical  attendance  which 
had  not  been  paid.  From  the  evidence  it 
appeared  that  the  attending  physician  was 
not  qualified  to  practice  under  the  statutes 
of  the  state,  and  in  such  case  it  was  held  that 
the  amount  of  the  bill  was  not  an  element 
of  damages  to  be  considered  by  the  jury.  To 
the  same  ett'ect  see  San  Antonio  St.  R.  Co. 
V.  Muth,  7  Tex.  Civ.  App.  443,  27  S.  W.  752. 

Unskilful  treatment. —  In  Leighton  v.  Sar- 
gent, 31  N.  11.  Hi),  64  Am.  Dec.  323,  upon 
the  (luestioii  of  damages,  llii>  increased  .amount 
paid  to  a  surgeon  to  effect  a  cure,  by  means 
of  injuries  resulting  from  the  unskilful  treat- 
ment of  another  surgeon,  was  properly  con- 
sidered by  the  jury.  Sec  also  Toledo  Electric 
St.  K,  Co.  r.  'rucker,  13  Ohio  Cir.  Ct.  411,  7 
Ohio  Cir.   Dec.  HID. 

11.  l!ro,sii;iM  r.  Sweetser,  127  Ind.  1,  20 
N.  E.  5,'").^);  I'lnnsylvania  Co.  v.  Marion,  104 
Ind.  239,  3  N.  k'  874;  Varnham  V.  Council 
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in  some  states  compensation  will  be  allowed  for  services  performed  by  members 
of  the  plaintiff's  own  family.^^ 

b.  Recovery  by  Married  Woman.  As  a  general  rule  a  married  woman  cannot 
recover  expenses  incurred  by  reason  of  a  personal  injury,  since  such  expenses 
are  presumed  in  law  to  result  to  the  husband.'^  While  this  may  be  stated  as  the 
general  rule,  in  some  jurisdictions  a  married  woman  lias  been  allowed  to  recover 
expenses  for  personal  injuries  under  such  circumstances ;  ^*  and  her  right  of 
recovery  for  such  expenses  will  never  be  denied  where  they  are  liable  to  become 
a  charge  upon  her  separate  estate. 

5.  Impairment  of  Earning  Capacity  —  a.  In  General.  Where  the  result  of 
the  injury  has  been  such  as  to  impair  the  earning  capacity  of  the  plaintiff  the 
jury  in  estimating  the  damages  may  take  such  fact  into  consideration,"  but  the 
rule  as  to  the  admeasurement  of  damages  in  such  cases  is  very  difficult  to  be 
defined.  Various  courts  have  adopted  different  rules  varying  somewhat  accord- 
ing to  the  circumstances  of  the  particular  case  presented  for  investigation.^^ 


Bluffs,  52  Iowa  698,  3  N.  W.  792.  Compare 
Peppercorn  v.  Black  River  FaJls,  89  Wis.  38, 
61  N.  W.  79,  46  Am.  St.  Rep.  818.  And 
see  supra,  VII,  I,  5. 

12.  See  supra,  VII,  I,  5. 

13.  Tompkins  V.  West,  56  Conn.  478,  16 
Atl.  237 ;  Belyea  v.  Minneapolis,  etc.,  R.  Co., 
61  Minn.  224,  63  N.  W.  627;  Burnliam  v. 
Webster,  54  N.  Y.  Super.  Ct.  30;  Mt.  Adams, 
etc.,  R.  Co.  V.  Wysong,  8  Ohio  Cir.  Ct.  211. 

14.  Columbus  r.  Strassner,  138  Ind.  301, 
34  N.  E.  5,  37  N.  E.  719;  Schulte  v.  Holli- 
day,  54  Mich.  73,  19  N.  W.  752. 

15.  Shelby  County  v.  Castetter,  7  Ind.  App. 
309,  33  N.  E.  986,  34  N.  E.  687;  Moody  r. 
Osgood,  50  Barb.  (N.  Y.)  628. 

16.  Loss  of  time  see  supra,  VII,  E;  XI, 
B,  3. 

17.  See  supra,  VII,  F. 

No  additional  recovery. —  In  an  action  for 
damages  for  personal  injuries  plaintiff  can- 
not recover  for  his  own  loss  of  time  and  ca- 
pacity to  labor,  and  in  addition  what  he  has 
to  pay  another  to  supply  that  loss  of  labor. 
Blaekman  v.  Gardiner,  etc.,  Bridge,  75  Me. 
214.  Loss  to  a  person  injured  of  profits  in 
conducting  a  business  in  which  he  hired  other 
persons  to  work  is  not  a  necessary  conse- 
quence of  the  injury.  The  extent  of  his  re- 
covery on  such  ground  would  be  what  his 
services  were  worth  in  conducting  the  busi- 
ness. Silsby  V.  Michigan  Car  Co.,  95  Mich. 
204,  54  N.  W.  761. 

No  evidence  of  earning  ability. —  Where  it 
appears  that  plaintiff's  right  arm  has  been 
rendered  useless  by  the  accident,  it  is  proper 
to  instruct  the  jury  to  take  into  considera- 
tion in  estimating  the  damages  plaintiff's  fu- 
ture inability  to  labor  or  transact  business, 
although  at  the  time  of  the  injury  he  was  not 
engaged  in  any  business  or  occupation  and 
there  was  no  evidence  of  his  earning  ability. 
Fisher  v.  Jansen.  128  111.  549,  21  N.  E.  598. 

The  administrator  in  whose  name  an  action 
for  personal  injuries  has  been  revived  may 
recover  the  same  damages  the  intestate  could 
have  recovered  had  she  lived,  including  dam- 
ages for  mental  and  physical  suffering  up  to 
the  time  of  death,  and  for  diminution  of 
earning  power  during  a  period  of  life  which 


she  would  probably  have  lived  had  the  acci- 
dent not  occurred.  Maher  v.  Philadelphia 
Traction  Co.,  181  Pa.  St.  617,  37  Atl.  571. 

18.  Thus  it  has  been  held  that  the  measure 
of  damages  for  the  loss  of  earning  power  is 
not  a  sum  the  income  from  which  would  be 
equal  to  the  difference  between  the  amount 
he  could  have  earned  if  uninjured  and  that 
which  he  is  able  to  earn  in  his  injured  condi- 
tion. Morrison  v.  Long  Island  R.  Co..  3 
N.  Y.  App.  Div.  205,  38  N.  Y.  Suppl.  393. 
In  an  action  against  a  city  for  personal  in- 
jury from  a  defective  sidewalk,  the  measure 
of  damages  was  considered  to  be  the  direct 
expenses,  the  inconvenience,  pain,  and  pecu- 
niary loss  sustained  and  likely  to  be  sus- 
tained during  life,  and  the  plaintiff's  actual 
permanent  loss  of  earning  power  from  the 
accident;  and  it  was  held  that  the  wages 
which  he  might  be  receiving  would  not  go  in 
mitigation  of  damages,  but  might  be  consid- 
ered with  other  things  to  prove  his  earning 
powers.  McLaughlin  v.  Corry,  77  Pa.  St. 
109,  18  Am.  Rep.  432.  In  Baltimore  etc., 
R.  Co.  V.  Henthorne,  73  Fed.  634,  19  C.  C.  A. 
623,  it  was  held  that  the  proper  measure 
of  damages  for  loss  of  earning  capacity  of  one 
who  has  been  injured  by  another's  wrongful 
act  is  the  sum  required  to  purchase  for  such 
person  an  annuity  equal  to  the  difference  be- 
tween his  probable  yearly  earnings  during  his 
entire  life  in  his  actual  condition  and  as  he 
would  have  been  had  he  not  suffered  the 
injury. 

Fluctuating  profits. —  In  an  action  for  per- 
sonal injuries  it  is  error  to  permit  plaintiff 
to  make  an  estimate  of  the  annual  value  of 
his  labor,  and  the  jur.y  to  find  a  verdict, 
based  on  the  business  of  a  steam  thresher  in 
which  plaintiff  at  one  time  had  an  interest, 
but  which  he  had  parted  with  before  he  met 
his  injuries,  where  no  allowance  was  made 
for  the  cost  and  wear  of  machinery,  where 
the  amounts  earned  in  the, business  fluctuated 
widely,  and  where  plaintiff  had  partners  who 
divided  with  him,  but  it  did  not  appear  in 
what  proportions.  Boston,  etc.,  R.  Co.  v. 
O'Reilly,  158  U.  S.  334,  15  S.  Ct.  830,  39 
L.  ed.  1006. 

Reference  to  mortuary  tables. —  In  an  ac- 
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The  jar  J  may  consider  evidence  as  to  jjlairitiff's  age,  proljaljle  expectancy  of 
life,  and  earnings,  but  cannot  tix  a  Ijasis  of  computation  witliout  regard  to  plain- 
tiff's capacity,  if  any,  to  earn  money  since  the  injuries  and  in  the  future,  nor 
should  such  facts  be  considered  otherwise  than  as  circuinstances  to  he  weighed  in 
arriving  at  a  fair  pecuniary  compensation  for  the  loss  to  plaintiff  from  the  injuries 
received.'^ 

b.  Age,  Condition  in  Life,  and  Earning  Capacity.  In  estimating  the  damages 
the  jury  should  take  into  consideration  the  age  and  condition  in  life  of  the 
party  injured.^^  They  should  also  take  into  consideration  the  ordinary  business 
of  the  plaintiff  and  his  manner  of  living,^^  together  with  a  consideration  of  the 


tion  for  personal  injuries,  the  jury  was  in- 
structed that,  if  plaintilf  is  "  permanently 
injured,  you  may  refer  to  the  mortality  tables 
in  evidence  to  ascertain  the  number  of  years 
which  a  man  of  plaintiff's  age  may  be  ex- 
pected to  live.  Then  ascertain  from  this 
what  his  earning  capacity  is  for  one  year. 
If  his  earning  capacity  has  been  diminished, 
then  take  the  proportion  of  what  he  could 
have  earned  and  multiply  it  by  the  number 
of  years  of  his  expectancy."  It  was  held 
proper.  Columbus  v.  Sims,  94  Ga.  483,  20 
S.  E.  332. 

19.  Galveston,  etc.,  R.  Co.  v.  Cooper,  2 
Tex.  Civ.  App.  42,  20  S.  W.  990;  Grant  v. 
Union  Pac.  R.  Co.,  45  Fed.  673.  In  a  per- 
sonal injury  ease,  a  physician  called  by 
plaintiff  testified  that  if  the  injured  foot 
was  used  "  as  we  ordinarily  use  ours "  the 
irritation  would  produce  an  open  ulcer.  He 
had  previously  testified  that  the  foot  was 
permanently  weakened.  It  was  held  that 
the  evidence,  being  admissible  on  the  question 
of  impairment  of  earning  capacity,  was  not 
objectionable  as  permitting  a  recovery  both 
for  the  permanent  impairment  of  the  foot 
and  for  the  consequences  of  an  attempt  to 
use  it  in  the  ordinary  fashion,  it  not  appear- 
ing that  the  jury  had  in  fact  so  interpreted 
it.  McCoy  V.  Munro,  76  N.  Y.  App.  Div. 
435,  78  N.  Y.  Suppl.  849. 

20.  Smith  v.  Middleton,  66  S.  W.  388,  23 
Ky.  L.  Rep.  2010,  56  L.  R.  A.  484;  Schmitz 
V.  St.  Louis,  etc.,  R.  Co.,  119  Mo.  256,  24 
S.  W.  472,  23  L.  R.  A.  250;  Ridenhour  r. 
Kansas  City  Cable  R.  Co.,  102  Mo.  270,  13 
S.  W.  889,  14  S.  W.  700';  Russell  v.  Colum- 
bia, 74  Mo.  480,  41  Am.  Rep.  325;  Whalen 
V.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  323 ;  Thomas 
V.  Wabash,  etc.,  R.  Co.,  20  Mo.  App.  485; 
Sioux  City,  etc.,  R.  Co.  v.  Smith,  22  Nebr. 
775,  30  N.  W.  285;  Robertson  v.  Cornelson, 
34  Fed.  716;  The  Oriflamme,  18  Fed.  Cas.  No. 
10,572,  3  Rawy.  397. 

Where  there  was  no  permanent  injury  in- 
flicted, and  no  proof  as  to  plaintiff's  age,  her 
ago  is  not  an  olcmont  to  bo  considered  by 
the  jury  in  estimating  the  damages.  Hinds 
V.  MarHliall,  22  Mo.  App.  208. 

21.  Iowa. —  Rice  v.  Des  Moines,  40  Iowa 
638. 

MiHHouri. —  Ridenhour  v.  Kansas  City  Ca))lo 
R.  Co.,  J  02  Mo.  270,  13  S.  W.  889,  14  S.  W. 
760;  liuHKoll  r.  (.'olumbia,  74  Mo.  480,  A\  Am, 
Rep.  325;  Wlmlcn  SL  Louis,  etc.,  R.  Co., 
60  Mo.  323;  Mitchell  I'luttsburg,  33  Mo. 
Ajip.  555. 
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Nebraska. —  Sioux  City  R.  Co.  v.  Smith,  22 
Nebr.  775,  36  N.  W.  285. 

Neio  York. —  Caldwell  v.  Murphy,  1  Duer 
233. 

United  States. —  Robertson  v.  Cornelson,  34 
Fed.  716. 

Defendant  may  show  the  nature  of  his  em- 
plojonent,  and  his  dependence  thereon  for 
support,  as  affecting  the  recovery.  ^loore 
V.  Central  R.  Co.,  47  Iowa  688. 

Disfigurement  of  the  person  caused  by  an 
injury  is  a  proper  subject  of  damages,  but  in 
estimating  them  it  is  proper  to  consider  the 
condition  and  circumstances  of  the  party  dis- 
figured. The  Oriflamme,  18  Fed.  Cas.  No. 
10,572,  3  Sawy.  397. 

Injury  to  social  position. —  In  an  action  for 
false  imprisonment  and  compelling  plaintiff 
by  assault  and  menaces  to  execute  and  de- 
liver a  promissory  note,  compensatory  dam- 
ages may  include  delay  in  business,  perma- 
nent disability  and  disfigurement,  bodily  pain, 
mental  anguish  from  a  sense  of  humiliation, 
and  any  injury  to  the  plaintiff's  business, 
profession,  reputation,  or  social  position. 
Stewart  v.  Maddox,  63  Ind.  51. 

Wealth  of  parties. —  In  assessing  damages 
the  jury  cannot  take  into  consideration  the 
"  condition  in  life "  of  the  parties,  that  is, 
whether  they  are  rich  or  poor.  Malone  v. 
Hawley,  46  Cal.  409;  Shea  r.  Potrero,  etc., 
R.  Co.,  44  Cal.  414. 

22.  Seaboard  Mfg.  Co.  v.  Woodson,  98  Ala. 
378,  11  So.  733;  Southern  Pac.  Co.  v.  Hall, 
100  Fed.  760,  41  C.  C.  A.  50;  Lombard  r. 
Chicago,  15  Fed.  Cas.  No.  8,470,  4  Biss.  460. 
The  rule  that  the  reduction  of  one"s  earning 
powers,  mental  or  physical,  may  be  considered 
in  estimating  his  damages  in  ease  of  per- 
sonal injury  was  applied  where  a  passenger, 
a  dealer  in  lands,  was  injured  by  a  collision 
on  a  railroad ;  and  it  was  held  that  the  loss 
of  anticipated  profits  from  a  quantity  of 
land  on  hand  was  not  mere  speculative  profits, 
but  a  proper  subject  of  compensation  in  dam- 
ages. Peinisylvaniii  R.  Co.  v.  Dale,  76  Pa. 
St.  47. 

Particular  profession. —  In  an  action  for 
personal  injuries  plaintiff  will  not  be  entitled 
to  recover  six'cial  damages  on  account  of  his 
part iculiir  calling  or  profession.  Holyoko  v. 
Grand  Trunk  R.  Co.,  48  N.  11.  541.  Where 
the  cvidonco  shows  that  plaintiff  was  a  prac- 
tising lawyer,  that  his  injury  confined  him 
to  the  ho\ise  for  four  days,  and  rendered  his 
Hli()\ililer  so  still'  that  lie  could  write  for 
only  a  few  minutes  at  a  time,  and  that  this 
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earnings  of  the  plaintiff  at  liis  trade  or  profession  before  and  after  the  injury  was 
infiicted.^^ 

e.  Recovery  by  Married  Woman,  The  question  whether  a  married  woman 
living  with  her  husband  can  recover  damages  for  an  injury  which  incapacitates 
her  for  labor  is  one  not  well  settled  by  the  courts.  The  better  opinion  on  this 
subject  seems  to  be  that  she  has  such  an  interest  in  her  working  capacity  as  to 
entitle  her  to  the  damages  claimed.^*    Some  of  the  courts  have  drawn  the  dis- 


disability  interfered  with  the  practice  of  his 
profession,  it  is  proper  to  instruct  the  jury 
in  determining  the  damages  to  consider  the 
nature  and  extent  of  plaintiff's  injuries,  the 
loss  of  time  occasioned  thereby,  and  any  disa- 
bility to  labor  or  engage  in  his  usual  voca- 
tion. Chicago,  etc.,  R.  Co.  i>.  Butler,  10  Ind. 
App.  244,  38  N.  E.  1. 

No  license. —  In  an  action  by  a  woman  who 
kept  a  lying-in  hospital,  where  she  delivered, 
nursed,  and  boarded  her  patients,  to  recover 
damages  for  personal  injuries,  it  is  not  error 
for  the  trial  court  to  exclude  from  the  recov- 
ery the  monej^  earned  by  her  as  midwife,  on 
the  ground  that  she  had  no  license,  and  to 
permit  the  question  of  her  losses  as  nurse  and 
boarding-house  keeper  to  go  to  the  jury. 
Chicago,  etc.,  R.  Co.  v.  Lambert,  119  111.  255, 
10  N.  E.  219. 

Skill  at  another  trade. —  The  fact  that  a 
person  when  injured  was  engaged  as  a  sec- 
tion-hand and  was  earning  but  one  dollar  and 
twenty-five  cents  a  day  will  not  prevent  his 
pleading  and  proving  that  he  was  skilled  in 
another  trade  and  capable  of  earning  more  at 
such  ti'ade.  Chicago,  etc..  R.  Co.  v.  Long,  26 
Tex.  Civ.  App.  601,  65  S.'W.  882. 

23.  Alabama. — Seaboard  Llfg.  Co.  v.  Wood- 
son, 98  Ala.  378,  11  So.  733;  Alabama,  etc., 
R.  Co.  V.  Frazier,  93  Ala.  45,  9  So.  303,  30 
Am.  St.  Rep.  28. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Meech, 
59  111.  App.  69. 

Indiana. —  Linton  Coal,  etc.,  Co.  v.  Per- 
sons, 15  Ind.  App.  69,  43  N.  E.  651. 

loiva. —  Rice  v.  Des  Moines,  40  Iowa  638. 

Nebraska.—  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285. 

Neio  York. —  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  182;  Palmer  v.  Conant,  58  Hun 
333,  11  N.  Y.  Suppl.  917. 

rea!as.— Gulf,  etc.,  R.  Co.  v.  Abbott,  (Civ. 
App.  1893)  24  S.  W.  299. 

United  States. —  Southern  Pac.  Co.  v.  Hall, 
lOO  Fed.  760,  41  C.  C.  A.  50;  Parshall  v. 
Minneapolis,  etc.,  R.  Co.,  35  Fed.  649. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  237 ; 
and  supra,  VII,  F. 

Diminution  of  ordinary  receipts. —  In  an 
action  for  injuries  to  the  plaintiff,  caused  by 
the  negligence  of  the  defendant's  servants  in 
operating  a  railroad,  evidence  of  the  nature 
and  extent  of  the  plaintiff's  business,  and 
the  loss  resiilting  to  him  from  inability  to 
attend  to  it  by  reason  of  the  injury  may 
properly  be  admitted;  and  it  is  not  error  to 
instruct  the  jury  that  "  if  a  man  has  an  ordi- 
nary business  yielding  ordinary  receipts,  he 
will  be  entitled  to  recover  the  diminution  of 
those  receipts  resulting  from  such  injury.'' 
Kinney  v.  Crocker,  18  Wis.  74. 


Evidence  of  amount  of  earnings. — A  teacher 
of  languages,  in  his  suit  for  an  injury  caused 
by  defendant's  negligence,  may  show  on  the 
question  of  damages  the  number  of  his  pupils 
and  the  amount  of  his  earnings  in  the  years 
prior  to  the  accident.  Simonin  v.  New  York, 
etc.,  R.  Co.,  36  Hun  (N.  Y.)  214. 

Present  worth. —  Where  future  payments 
for  the  loss  of  earning  power  are  to  be  antici- 
pated and  capitalized  in  a  verdict,  the  plain- 
tiff is  entitled  only  to  their  present  worth. 
Goodhart  v.  Pennsylvania  R.  Co.,  177  Pa.  St. 
1,  35  Atl.  191,  55  Am.  St.  Rep.  705. 

■Wages  continued. — Evidence  that  the  hear- 
ing in  one  of  plaintiff's  ears  had  been  per- 
manently destroyed,  that  the  sight  of  one 
eye  had  been  seriously  impaired,  and  that  his 
nei'vous  system  had  received  a  shock  from 
which  he  might  never  recover,  and  which  at 
the  time  of  the  trial  impaired  his  capacity 
for  transacting  his  former  business,  warrants 
the  granting  of  substantial  damages,  although 
the  wages  of  plaintiff  were  not  cut  off  or  di- 
minished by  the  injury,  and  he  has  not  been 
subjected  to  any  pecuniary  loss.  Clare  v. 
Sacramento  Electric  Powder,  etc.,  Co.,  122 
Cal.  504,  55  Pac.  326. 

24.  Georgia. —  Powell  v.  Augusta,  etc.,  R. 
Co.,  77  Ga.  192,  3  S.  E.  757. 

Idaho. — ^Giffen  v.  Lewiston,  6  Ida.  231,  55 
Pac.  545. 

Illinois. —  Joliet  v.  Conway,  119  111.  489, 
10  N.  E.  223. 

Massachusetts.—  Jordan  v.  Middlesex  R. 
Co.,  138  Mass.  425. 

Pennsylvania. —  Readdy  v.  Shamokin,  137 
Pa.  St.  98,  20  Atl.  396. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  238. 

Domestic  services. —  In  a  suit  by  a  husband 
for  personal  injuries  to  his  wife,  brought 
since  the  act  of  1860,  providing  that  earn- 
ings of  any  married  woman  from  her  labor 
shall  be  her  sole  and  separate  property,  he 
can  recover  only  for  the  loss  of  her  society, 
and  for  the  loss  of  such  domestic  services  as 
are  usually  performed  by  a  wife  in  the  house- 
hold of  her  husband,  having  regard  to  their 
surroundings  and  condition  in  life,  but  for 
the  loss  of  her  earning  power  over  and  above 
such  services  an  action  can  be  maintained 
only  by  the  wife,  without  regard  to  whether 
such  earning  power  is  expended  in  the  service 
of  her  husband  or  of  another.  London  v.  Cun- 
ningham, 1  Misc.  (N.  Y.)  408,  20  N.  Y. 
Suppl.  882. 

Injuries  before  marriage. —  In  an  action  by 
a  husband  and  wife  to  recover  for  injuries 
sustained  by  the  wife  before  her  marriage,  the 
jury  may  take  into  consideration  the  loss  of 
the  wife's  capacity  to  earn  money,  as  the 
right  of  the  wife  to  be  supported  by  her  hus- 
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tinctioii  between  the  separate  and  independent  en^iployraent  on  tlje  part  of  the 
wife  and  a  mere  claim  of  recovery  while  under  the  husband's  protection.  In 
such  latter  cases  it  has  been  held  that  where  a  married  woman  lives  with  her  hus- 
band and  has  no  business  of  her  own,  there  can  be  no  recovery  for  impaired 
capacity  for  labor.^'' 

6.  Permanent  Injuries  —  a.  In  General.  In  assessing  damages  the  jury  may 
take  into  consideration  whether  the  injury  compilained  of  is  pjermanent  or  merely 
temporary  in  its  nature,  and  award  damages  accor-ding  to  the  circumstances  of  the 
particular  case  under  consideration.^®  In  order  to  justify  the  assessment  of  dam- 
ages for  future  or  permanent  disability,  it  must  appear  that  a  continued  or  perma- 
nent disability  is  reasonably  certain  to  result  from  the  injury  complained  of.^ 


band  cannot  affect  her  right  to  recover  for 
the  impairment  of  that  to  which  the  husband 
never  became  entitled.  Reading  v.  Pennsyl- 
vania R.  Co.,  52  N.  J.  L.  264,  19  Atl.  321. 

Personal  services. —  In  Minick  v.  Troy,  19 
Hun  (N.  Y.)  253,  it  was  held  that  although, 
in  an  action  to  recover  damages  against  a 
city,  a  married  woman  could  not  recover  on 
the  ground  of  her  inability  to  render  services 
which  belong  to  her  husband,  yet  she  might 
recover  for  the  loss  of  such  as  are  personal  to 
herself. 

25.  Hall  V.  Manson,  90  Iowa  585,  58  N.  W. 
881;  Atchison,  etc..  E,.  Co.  v.  McGinnis,  46 
Kan.  109,  26  Pac.  453;  Walter  v.  Kensinger, 
13  Pa.  Co.  Ct.  222. 

Duties  of  housewife. —  Thus  it  has  been 
held  that  a  married  woman  cannot  recover 
damages  for  an  injury  which  renders  her  less 
capable  of  attending  to  household  work.  Hall 
V.  Manson,  90  Iowa  585,  58  N.  W.  881;  Wal- 
ter V.  Kensinger,  13  Pa.  Co.  Ct.  22. 

No  independent  employment. —  A  married 
woman  cann-ot  recover  damages,  in  an  action 
in  her  own  right,  for  an  injury  to  her  per- 
son, for  the  permanent  diminution  of  her 
earning  capacity,  if  at  the  time  of  the  in- 
jury she  was  living  with  her  husband,  and 
was  not  engaged  in  any  independent  employ- 
ment. Such  suit  must  be  in  the  husband's 
name  under  the  Pennsylvania  act  of  June  3, 
1887.    Carr  v.  Easton,  7  Pa.  Co.  Ct.  403. 

26.  Colorado. —  Wall  v.  Livezay,  6  Colo. 
465. 

Delaioare. —  Mills  v.  Wilmington  City  R. 
Co.,  1  Marv.  269,  40  Atl.  1114;  Robinson  v. 
Simpson,  8  Houst.  398,  32  Atl.  287. 

Georgia. —  Georgia  Pac.  R.  Co.  V.  Freeman, 
83  Ga.  583,  10  S.  E.  277. 

Illinois. —  Central  R.  Co.  v.  Serfass,  153 
111.  379,  39  N.  E.  119  [affirming  53  111.  App. 
448]  ;  St.  Louis  Consol.  Coal  Co.  v.  Haonni, 
146  11).  614,  35  N.  E.  162;  Peoria  Bridge 
AsHoc.  V.  Looniis,  20  111.  235,  71  Am.  Dec. 
203;  Krink  (!.  Sclivoyer,  18  111.  416;  Cliicago, 
clc,  I!.  Co.  /■.  KiMlici-,';iS  111.  App.  33. 

IndidiKi. —  Indiana,  (Jar  C'o.  r.  Parker,  100 
Tnd.  181;  Pitts1)urgh,  c^tc,  R.  Co.  V.  Sponier, 
85  1 11(1.  165. 

Kentucky. —  Alexand<'i-  v.  Humbor,  86  Ky. 
565,  0  S.  W.  453,  9  Ky.  L.  Rep.  734. 

Maryland. —  Pittsburg,  etc.,  R.  Co.  v.  An- 
drewH,'  39  Md.  329,  17  Am.  Rop.  568. 

Michiqari. — Goodale  r.  Portage  Lake  Bridgi! 
Co.,  55  'iVTich.  41.3,  21  N.  W.  866. 
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Missouri. —  Schmitz  v.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  256,  24  S.  W.  472,  23  L.  R.  A. 
250;  Gorham  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  408,  20  S.  W.  1060. 

Nebraska. —  Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  N.  W.  285. 

Nevada. —  Cohen  v.  Eureka,  etc..  R.  Co.,  14 
Nev.  376. 

New  fork. —  Matteson  v.  New  York  Cent. 
R.  Co.,  62  Barb.  364;  Caldwell  v.  Murphy,  1 
Duer  233. 

Pennsylvania. —  Breary  v.  Traction  Co.,  5 
Pa.  Dist.  95. 

Texas. —  Missouri,  etc..  R.  Co.  t;.  McGlam- 
ory,  (Civ.  App.  1896)  34  S.  W.  359;  Inter- 
national, etc.,  R.  Co.  V.  Kentle,  2  Tex.  App. 
Civ.  Cas.  §  303. 

Utah. —  Palmquist  r.  Mine,  etc.,  Supplv  Co., 
25  Utah  257,  70  Pac.  994. 

West  Virginia. —  Wilson  v.  Wheeling,  19 
W.  Va.  323,  42  Am.  Rep.  780. 

Wisc07isin. — Reinke  v.  Bentley,  90  Wis.  457, 
03  N.  W.  1055;  Heddles  v.  Chicago,  etc.,  R. 
Co.,  77  Wis.  228,  46  N.  W.  115,  20  Am.  St. 
Rep.  10'6. 

United  States. —  Denver,  etc.,  R.  v.  Har- 
ris, 122  U.  S.  597,  7  S.  Ct.  1286,  30  L.  ed. 
1146;  Whelan  v.  New  York,  etc.,  R.  Co..  38 
Fed.  15;  Anthony  v.  Louisville,  etc..  R.  Co., 
27  Fed.  724;  Sunney  r.  Holt,  15  Fed.  880; 
Fuller  V.  Gallon  Citizens'  Nat.  Bank,  15  Fed. 
875;  Goble  r.  Delaware,  etc.,  R.  Co..  10  Fed. 
Cas.  No.  5,488a. 

See  15  Cent.  Dig.  tit.  "  Damages."  §  235. 

Future  loss. —  A  permanent  injury  may  be 
considered,  especially  when  it  will  cause  a. 
future  loss  from  inability  to  labor.  Chicago, 
etc.,  R.  Co.  r.  Averv,  10  111.  App.  210. 

27.  Ohio,  etc.,  R.  Co.  v.  Cosby,  107  Ind.  32, 
7  N.  E.  373;  Cleveland,  etc.,  R.  Co.  v.  Newell, 
104  Ind.  204,  3  N.  E.  836,  54  Am.  Rep.  312; 
Elkhart  v.  Ritter,  66  Ind.  1,30:  Chicago,  etc., 
R.  Co.  r.  Kennedy,  2  Kan.  App.  693,  43  I'ae. 
802;  Groundwater  r.  Washington,  92  Wis,  56, 
65  N.  W.  871;  White  v.  Milwaukee  City  R. 
Co.,  61  Wis.  536,  21  N.  W.  524,  50  Am.  Pvep. 
154.  Although  no  witnos.^i  states  that  plain- 
till'  will  sull'er  in  the  t'utiirc,  il  is  propci-  to  au- 
thorize the  jury  to  consider  siieh  future  ])ain 
anil  sulVei-ing  as  it  is  i-eiisonahly  eertain  from 
tlie  e\i(lenee  that  he  will  lie  obliged  to  eilduro 
as  a.  i-esult.  of  his  injury,  there  being  testi- 
moiiy  thill,  he  is  perniaiiently  injured,  that  as 
!i  resiiH  he  has  hernia,  curable  only  by  an 
operalioii,  and  tliat  ho  is  partially  paralyzed 
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b.  Disflgurement  of  Person.^^  In  estimating  damages  in  cases  of  personal 
injury  wliere  a  disfigurement  or  deformity  of  tiie  person  has  occurred,  the  jury 
may  take  such  fact  into  consideration.^^ 

7.  Injuries  to  Health.  In  estimating  the  damages  the  jury  may  take  into 
consideration  the  effect  upon  the  health  of  the  party  injured  ^  and  may  consider 
not  only  the  present  but  also  the  future  effect  upon  the  health  of  the  party  in jured.^^ 

8.  Suit  by  Husband  For  Injuries  to  Wife,  While  as  a  general  rule  the  husband 
may  recover  for  the  loss  of  his  wife's  services  on  account  of  a  personal  injury,^ 
yet  in  estimating  the  amount  of  damages  the  jury  should  take  into  consideration 
the  nature  of  the  services  and  the  circumstances  under  whicli  they  vs^ere  rendered.^* 
The  jury  in  estimating  damages  should  also  consider  the  necessary  expenses  incur- 
red,^* unless  such  expenses  are  made  a  charge  upon  the  separate  estate  of  the 


and  has  frequent  attacks  of  vomiting  blood. 
Smith  V.  Sioux  City,  119  Iowa  50,  93  N.  W. 
81. 

28.  Disfigurement  of  person  as  an  element 
of  damages  for  mental  anguish  see  supra, 
VII,  D,  3,  c. 

29.  Alabama. —  Birmingham  v.  Lewis,  92 
Ala.  352,  9  So.  243. 

Arkansas. —  St.  Louis,  etc.,  E.  Co.  v.  Dob- 
bins, 60  Ark.  481,  30  S.  W.  887,  31  S.  W.  147. 

Georgia. —  Atlanta,  etc.,  R.  Co.  v.  Wood,  48 
Ga.  565. 

Kentucky. —  Reliance  Textile,  etc.,  Woi'ks  t\ 
Mitchell,  71  S.  W.  425,  24  Ky.  L.  Rep.  1286. 

Michigan. —  Sherwood  v.  Chicago,  etc.,  R. 
Co.,  82  Mich.  374,  46  N.  W.  773. 

Missouri. —  Schmitz  v.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  256,  24  S.  W.  472,  23  L.  R.  A. 
250. 

Wisconsin. —  Heddles  v.  Chicago,  etc.,  R. 
Co.,  77  Wis.  228,  46  N.  W.  115,  20  Am.  St. 
Rep.  106. 

United  States.— Hhe  Oriflamme,  18  Fed. 
Cas.  No.  10,572,  3  Sawy.  397. 

30.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep.  105. 

/nijiois.— Sandwich  v.  Dolan,  141  111.  430, 
31  N.  E.  416;  Lake  Shore,  etc.,  R.  Co.  v. 
Johnsen,  135  111.  641,  26  N.  E.  510. 

Maryland. —  McMahon  v.  Northern  Cent.  R. 
Co.,  39'  Md.  438;  Pittsburg,  etc.,  R.  Co.  v. 
Andrews,  39  Md.  329,  17  Am.  Rep.  568;  Ban- 
non  V.  Baltimore,  etc.,  R.  Co.,  24  Md.  108. 
And  see  Stockton  v.  Frey,  4  Gill  406,  45  Am. 
Dec.  138. 

Mississippi. — Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  Am.  Rep.  699. 

New  York. —  Beckwith  v.  New  York  Cent. 
R.  Co.,  64  Barb.  299. 

0/iio.— Walker  c.  Springfield,  3  Ohio  Dee. 
(Reprint)  567. 

United  States. —  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  476;  Saldana  v.  Galveston,  etc., 
R.  Co.,  43  Fed.  862 ;  Secord  v.  St.  Paul,  etc., 
R.  Co.,  18  Fed.  221,  5  McCrary  515;  Keep  «. 
Indianapolis,  etc.,  R.  Co.,  9  Fed.  625,  3  Mc- 
Crary 208. 

See  15  Cent.  Dig.  tit.  '•'Damages,"  §  223; 
and  also  supra,  XI,  B,  6. 

31.  Sandwich  r.  Dolan,  141  111.  430,  31 
N.  E.  416;  Kansas  Pac.  R.  Co.  c.  Pointer,  9 
Kan.  620;  Memphis,  etc.,  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  699  Davidson  v. 
Southern  Pac.  Co.,  44  Fed.  476. 
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32.  Georgia. —  Metropolitan  St.  R.  Co.  v. 
Johnson,  91  Ga.  466.  18  S.  E.  816. 

Indiana. —  Citizens'  St.  R.  Co.  v.  Twiname, 
121  Ind.  375,  23  N.  E.  159,  7  L.  R.  A.  352. 

Neiv  Hampshire. —  Hopkins  v.  Atlantic,  etc., 
R.  Co.,  36  N.  H.  9,  72  Am.  Dec.  287. 

New  York. —  Cregin  v.  Brooklyn  Crosstown 
R.  Co.,  18  Hun  368;  Sloan  v.  New  York 
Cent.,  etc.,  R.  Co.,  1  Hun  540,  4  Thomps.  & 
C.  135. 

Vermont. —  Lindsey  v.  Danville,  46  Vt.  144. 

Washington. —  Hawkins  v.  Front  St.  Cable 
R.  Co.,  3  Wash.  692,  28  Pac.  1021,  28  Am.  St. 
Rep.  72,  16  L.  R.  A.  808. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  226. 

Money  belonging  to  wife. —  In  an  action  by 
a  husband  for  the  loss  of  services  of  his  wife, 
injured  through  a  defect  of  a  highway,  he 
cannot  recover  for  money  expended  that  be- 
longed to  her.    Walden  v.  Clark,  50  Vt.  383. 

33.  Metropolitan  St.  R.  Co.  v.  Johnson,  91 
Ga.  466,  18  S.  E.  816. 

Millinery  business.— In  an  action  for  inju- 
ries to  plaintiff's  wife,  where  the  complaint 
alleges  that  plaintifl'  was  conducting  a  large 
millinery  business,  and  his  wife  acted  as  man- 
ager thereof,  that  by  reason  of  her  injuries 
he  was  deprived  of  her  services  as  such  man- 
ager, to  his  damage,  plaintiff  can  recover  for 
such  loss  of  service,  and  evidence  tending  to 
show  the  amount  of  damage  sustained  on  that 
account  is  admissible.  Citizens'  St.  R.  Co.  r. 
T%vinarae,  121  Ind.  375,  23  N.  E.  159,  7 
L.  R.  A.  352. 

34.  Hopkins  v.  Atlantic,  etc.,  R.  Co.,  36 
N.  H.  9,  72  Am.  Dec.  287.  In  an  action  by 
the  husband  against  a  town  for  the  loss  of 
the  wife's  services,  etc.,  the  result  of  injuries 
received  by  her,  occasioned  by  reason  of  the 
insufficiency  of  a  highway,  he  may  recover  the 
sum  paid  for  necessary  labor  substituted  for 
the  ordinary  service  of  the  wife,  and  for  his 
own  sei'vices  in  attending  upon  her.  Lindsey 
V.  Danville,  46  Vt.  144. 

Value  of  husband's  services. — While  a  hus- 
band may,  in  an  action  for  damages  resulting 
from  injuries  sustained  by  his  wife  by  reason 
of  the  negligence  and  carelessness  of  another, 
in  some  cases  recover  for  the  loss  of  his  own 
time  in  attending  and  nursing  his  wife,  the 
value  of  his  time  while  so  engaged  is  deter- 
minable with  reference  to  its  value  as  a 
nurse;  and  he  cannot  recover,  in  addition, 
for  the  loss  of  his  time,  as  such,  its  value  in 
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wife.'^^  While  mental  anguish  in  some  statoB  is  considered  an  element  of  damages 
when  the  suit  is  on  the  part  of  the  husl>and  for  injui'ies  to  the  wife,'"'  yet  the  more 
favored  rule  and  the  one  of  more  general  acceptation  '-^  denies  compensation  for 
such  cause. 

9.  Suit  by  Parent  For  Injuries  to  Child.    In  an  action  by  a  parent  to  recover 

damages  for  an  injury  to  an  infant  child,  the  jury  may  assess  damages  for  all 
reasonable  expenses  incurred  by  the  parent  in  treatment  of  the  injury;^'''  and 
where  the  injury  is  of  such  a  serious  nature  as  to  render  the  infant  a  burden  upon 
the  hands  of  his  parent  the  latter  may  recover  for  the  additional  expense  to  which 
he  is  subjected.^"  The  parent  may  also  recover  damages  for  the  loss  of  the  infant's 
service.*^  The  weight  of  authority  in  England  is  to  the  effect  that  in  an  action, 
by  a  parent  for  injuries  to  his  minor  child  under  his  care,  the  gravamen  of  the 
action  is  the  loss  of  service  ;  as  incidental  to  which  he  may  recover  the  expense 
of  nursing  and  healing  the  child.  But  if  the  child  be  of  such  tender  years  that 
it  was  incapable  of  rendering  any  service  whatever  there  could  be  no  recovery 
even  for  the  expenses.'*^  But  in  this  country  a  more  liberal  rule  has  been  adopted  ; 
and  the  best  considered  cases  hold  that  inasmuch  as  it  is  a  duty  enjoined  by  the 
law  of  the  land  as  well  as  by  the  laws  of  nature  upon  the  parent  to  care  for  and 
heal  his  injured  minor  child,  he  who  wilfully  or  negligently  occasioned  the  injury 


his  ordinary  occupation,  nor  for  the  reason- 
able value  of  his  time  which  he  may  have  lost 
from  his  business.  Western  Union  Tel.  Co. 
V.  Morris,  10  Kan.  App.  61,  61  Pac.  972.  So 
it  was  held  in  Walker  v.  Philadelphia,  195 
Pa.  St.  168,  45  Atl.  657,  78  Am.  St.  Rep. 
801,  that  the  recovery  to  which  a  husband 
Avas  entitled  against  one  through  whose  negli- 
gence his  wife  is  injured,  because  of  his  em- 
ployment of  a  pei'son  to  wait  on  her,  is  the 
ordinary  wages  for  such  attendance,  not  what 
such  person  could  have  earned  in  the  employ- 
ment which  she  gave  up  so  that  she  might 
wait  on  the  wife. 

35.  See  supra,  XI,  B,  5,  c. 

36.  Missouri  Pac.  R.  Co.  v.  White,  80  Tex. 
202,  15  S.  W.  808;  Brown  v.  Sullivan,  71  Tex. 
470,  10  S.  W.  288;  Campbell  r.  Harris,  4 
Tex.  Civ.  App.  636,  23  S.  W.  35.  In  an  action 
by  a  husband  and  wife  against  a  physician 
for  an  injury  to  the  wife  in  delivering  her 
of  a  child,  damages  may  be  given  for  the 
mental  sufl'ering  of  the  wife  produced  by  the 
destruction  of  the  child.  Smith  v.  Overby, 
30  Ga.  241. 

37.  Stone  v.  Evans,  32  Minn.  243,  20  N.  W. 
140. 

38.  Smith  v.  Grant,  56  Me.  255;  Hooper 
V.  Haskell,  56  Me.  251;  Hyatt  v.  Adams,  16 
Midi.  180;  Stone  V.  Evans,  32  Minn.  243,  20 
N.  VV.  14!). 

Mental  anguish  as  an  element  of  damages 
see  supr(t,  Vll,  D,  3. 

39.  (Julhfornia. —  Karr  v.  Paries,  44  CaL  46, 
but  not  lor  exiKuise  of  removing  deformity 
after  oi  iginal  wound  was  ('ured  and  healed. 

Louisiana. —  Blade  r.  CarroUton  K.  Co.,  10 
La.  Ann.  3:},  63  Am.  Dec.  586. 

Maryland. —  liai'tford  County  Com'rs  v. 
ilamilton,  60  Md.  310,  45  Am.  Rep.  739. 

Ma.ssaclmset.l:s. —  Dennis  v.  Clark,  2  Gush. 
347,  48  Aui.  Dec.  671. 

MisHOuri. —  Krick  r.  St.  Louis,  etc.,  Co., 
75  Mo.  542;  MattliewH  Missouri  Pac.  R. 
Co.,  20  Mo.  App.  75. 


Ohio. —  Cincinnati  Omnibus  Co.  v.  Kuhnell, 
0  Ohio  Dec.  (Reprint)  197,  11  Cine.  L.  Bui. 
189. 

Pennsylvania. — Oakland  R.  Co.  v.  Fielding, 
48  Pa.  St.  320 ;  Pennsylvania  R.  Co.  v.  Kellv, 
31  Pa.  St.  372. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Miller,  49 
Tex.  322. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  228. 

40.  Lang  v.  New  York,  etc.,  R.  Co.,  51  Hun 
(N.  Y.)  603,  4  N.  Y.  Suppl.  565;  Texas,  etc., 
R.  Co.  V.  Morin,  66  Tex.  133,  18  S.  W.  345. 

41.  Maryland. —  Hussey  v.  Ryan,  64  Md. 
426,  2  Atl.  729,  54  Am.  Rep.  772. 

Missouri. —  Frick  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  542;  Mauerman  v.  St.  Louis,  etc.,  R. 
Co.,  41  Mo.  App.  348;  Mathews  v.  Missouri 
Pac.  R.  Co.,  26  Mo.  App.  75. 

New  York. —  Traver  v.  Eighth  Ave.  R.  Co., 
4  Abb.  Dec.  422,  3  Keyes  497,  3  Transcr.  App. 
203,  6  Abb.  Pr.  N.  S.  46. 

Ohio. —  Cincinnati  Omnibus  Co.  v.  Kuhnell, 
9  Ohio  Dec.  (Reprint)  197,  11  Cine.  L.  Bui. 
189. 

Pennsylvania. —  Oakland  R.  Co.  v.  Fielding, 
48  Pa.  St.  320 ;  Pennsylvania  R.  Co.  v.  Kelly, 
31  Pa.  St.  372. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Miller,  49 
Tex.  322. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  228. 

Loss  of  own  time. —  One  suing  for  the  loss 
of  service  of  his  child,  injured  by  defendant's 
negligence,  may  recover  for  his  own  time 
spent  in  nursing  the  child.  Counell  v.  Put- 
nam, 58  N.  II.  534. 

Prospective  medical  services. —  In  an  action 
founded  on  loss  of  services  resulting  from  in- 
juries inflicted  on  a  minor  child  a  parent 
cannot  recover  for  prospective  medical  serv- 
ices. Cuming  i\  Brooklyn  City  R.  Co.,  109 
N.  Y.  95,  16  N.  E.  65. 

42.  Sykes  r.  Lawlor,  49  Cal.  236;  Dennis 
r.  Clark,  2  (Xish.  (Mass.)  317,  48  A.m.  Dec. 
(ul  \iilln<i  (Jarr  r.  Clarke,  2  Ciiit.  260,  18 
J'J.  C.  L.  623;  Grinncll  V.  Wells,  2  D.  &  L. 


[XI,  B,  8J 


DAMAGm 


[13  Cye.]  14T 


should  be  held  responsible  for  the  expenses  incurred  without  reference  to  the 
capacity  of  the  child  to  render  service  to  the  parents."*^  It  seems,  however,  that 
the  parent  is  only  entitled  to  recover  for  the  loss  of  services  up  to  the  time  that 
the  infant  shall  acquire  his  majority ;  ^  although  in  an  action  brought  by  the 
infant  in  his  own  behalf  the  jury  may  take  into  consideration  his  loss  of  earnings 
after  he  shall  have  attained  his  majority.^^  The  right  of  a  parent  to  recover  in 
case  of  physical  injuries  to  a  minor  child  is  founded  solely  upon  the  assumption 


610,  8  Jur.  1101,  14  L.  J.  C.  P.  19,  7  M.  &  G. 
1033,  8  Scott  N.  R.  741,  49  E.  C.  L.  1033; 
SattertliAvaite  r.  Dewhurst,  4  Dougl.  315,  5 
East  47  note,  7  Rev.  Rep.  654  note,  26  E.  C.  L. 
497]. 

43.  Sykes  v.  Lawlor,  49  Cal.  236;  Dennis 
V.  Clark,  2  Cush.  (Mass.)  347,  48  Am.  Dec. 
671.    See  also  Karr  v.  Parks,  44  Cal.  46. 

In  an  action  to  recover  damages  for  the 
death  of  a  child  five  years  of  age,  it  was  error 
to  instruct  the  jury,  if  they  should  find  for 
plaintiff,  to  fix  the  damage  at  a  fair  equiva- 
lent in  money  for  the  power  of  deceased  to 
earn  money,  lost  by  reason  of  the  destruc- 
tion of  his  life,  and  that  in  fixing  the  dam- 
ages they  should  "  take  into  consideration 
the  age  of  the  deceased  at  the  time  of  his 
death,  his  earning  capacity,  and  the  probable 
duration  of  his  life,"  as  the  words  "  his  earn- 
ing capacity  "  were  probably  misleading,  and 
should  have  been  omitted,  in  view  of  the  ten- 
der years  of  decedent.  Smith  !7.  Middleton, 
66  S.  W.  388,  23  Ky.  L.  Rep.  2010,  56  L.  R.  A. 
484. 

Increased  wages. —  "Wliere  plaintiff's  infant 
son  received  injuries  while  in  defendant's 
employ,  which  caused  loss  of  time  and  ren- 
dered him  imable  to  perform  home  duties 
formerly  performed,  and  there  was  evidence 
that  defendant  paid  him  for  some  work  after 
the  injury  at  a  less  rate  than  before,  a  loss 
sufficient  to  authorize  a  recovery  was  estab- 
lished, although  the  boy  may  have  received 
more  wages  after  the  injury  than  before. 
Central  Mfg.  Co.  v.  Cotton,  108  Tenn.  63,  65 
S.  W.  403. 

44.  Hussey  v.  Ryan,  64  Md.  426,  2  Atl. 
729,  54  Am.  Rep.  772;  Harford  County  Com'rs 
V.  Hamilton,  60  Md.  340,  45  Am.  Rep.  739; 
Frick  V.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  542; 
Texas,  etc.,  R.  Co.  v.  Morin,  66  Tex.  225,  18 
S.  W.  503;  Gulf,  etc.,  R.  Co.  v.  Evansich,  63 
Tex.  54;  Houston,  etc.,  R.  Co.  v.  Miller,  49 
Tex.  322;  Ft.  Worth,  etc.,  R.  Co.  v.  Robert- 
son, {Tex.  1891)  16  S.  W.  1093,  14  L.  R.  A. 
781 ;  Peppercorn  v.  Black  River  Falls,  89  Wis. 
38,  61  N.  W.  79,  46  Am.  St.  Rep.  818. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  228. 

No  recovery  for  nursing. —  A  mother  is  en- 
titled to  recover,  as  damages  for  an  injury  to 
her  minor  son,  occasioned  by  the  negligence 
of  defendant,  for  the  loss  of  the  son's  services 
until  he  is  twenty-one  years  of  age,  the  cost 
of  medical  attendance,  whether  the  same  has 
been  paid  or  not,  and  for  the  diminished  abil- 
ity of  the  son  to  earn  money,  in  consequence 
of  the  injury,  up  to  the  time  of  his  twenty- 
first  year.  I5ut  the  mother  is  not  entitled  to 
recover  the  loss  to  her  from  having  to  nurse 
her  son,  and  being  prevented  from  earning 
anything  outside.     Cincinnati  Omnibus  Co. 


V.  Kuhn&ll,  9  Ohio  Dec.  (Reprint)  197,  11 
Cine.  L.  Bui.  189. 

No  recovery  for  support.— In  an  action 
brought  by  a  mother  to  recover  damages  for 
injuries  sustained  by  her  minor  son  through 
defendant's  negligence,  she  will  be  entitled  to 
have  the  wages  he  could  have  earned  during 
his  minority  assessed  as  damages  in  her  favor, 
without  deduction  for  his  support,  which  le- 
gally devolved  upon  her.  Mauerman  v.  St.. 
Louis,  etc.,  R.  Co.,  41  Mo.  App.  348. 

Permanent  injury. —  Where  a  boy  nine' 
years  old  is  injured  so  as  to  be  a  cripple  for 
life,  it  is  proper  for  the  jury  in  estimating 
damages  to  consider  the  resulting  impair- 
ment of  capacity  to  earn  a  living  after  his 
majority.  Schmitz  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  256,  24  S.  W.  472,  23  L.  R.  A.  250. 

45.  Where  an  injury  to  a  minor  child  re- 
sults in  the  loss  of  its  services  for  a  period 
during  its  minority,  the  parent  may  recover 
for  loss  of  services  during  the  minority,  and 
the  child  for  their  loss  after  coming  of  age. 
Traver  v.  Eighth  Ave.  R.  Co.,  4  Abb.  Dee. 
(N.  Y.)  422,  3  Keyes  (N.  Y.)  497,  3  Transer. 
App.  (N.  Y.)  203,  6  Abb.  Pr.  N.  S.  (N.  Y.) 
46.  So  in  an  action  by  an  infant  in  the  care 
and  custody  of  its  father  for  personal  in- 
juries it  is  error  to  instruct  the  jury  that  his 
lessened  earning  capacity  is  an  element  of 
damages,  unless  it  is  limited  to  the  period 
from  which  the  child  would  be  entitled  to  his 
own  earnings.  Chicago,  etc.,  R.  Co.  v.  Krayen- 
buhl,  (Nebr.  1902)  91  N.  W.  880.  In  Rosen- 
kranz  v.  Lindell  R.  Co.,  108  Mo.  9,  17,  18 
S.  W.  890,  32  Am.  St.  Rep.  588,  the  court 
said :  "  The  impairment  of  the  earning  ca- 
pacity of  one  in  his  infancy  is  as  great  a 
damage  to  him,  as  though  he  had  not  been 
injured  until  the  day  he  reached  his  major- 
ity. That  he  would  have  an  equal  right  to- 
compensation  logically  follows.  This  plain- 
tiff had  never  earned  anything,  and  what  his 
ability  to  labor  or  his  capacity  for  earning 
money  in  business  pursuits  will  be  in  the 
future  no  one  can  tell  with  any  certainty. 
It  is  properly  held  in  such  case,  in  the  ab- 
sence of  the  existence  of  direct  evidence,  that 
much  must  be  left  to  the  judgment,  common 
experience  and  '  enlightened  conscience  of  the 
jurors,  guided  by  the  facts  and  circumstances, 
in  the  case.' "  In  Western,  etc.,  R.  Co. 
Young,  81  Ga.  397,  7  's.  E.  912,  12  Am.  St.. 
Rep.  320,  it  was  held  that  for  a  personal  in- 
jury to  a  child  nine  years  of  age,  including 
loss  of  a  member,  the  law  furnishes  no  meas- 
ure of  damages  other  than  the  enlightened 
conscience  of  impartial  jurors,  guided  by  all 
the  facts  and  circumstances  of  the  particu- 
lar case.  Among  the  results  of  the  injury 
to  be  considered  are  pain  and  suffering,  dis- 
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that  such  injury  has  wrought  pecuniary  h^ss  to  the  parent,  and  is  not  aflFected  bj 
the  extent  of  tlie  pain  and  sufiering  of  tlie  child/''  oi'  the  mental  anguish  he  may 
have  endured/'' 

10.  Suit  by  Personal  Representative.  In  actions  hy  a  personal  representative 
to  recover  damages  for  injuries  to  the  deceased,  damages  may  be  allowed  for 
pain  and  suffering,*  for  loss  of  tirne,^^  and  for  all  items  of  expense  which  were  a 
proper  charge  and  which  were  paid  in  consequence  of  the  injury  but  it  seems 
that  in  such  cases  his  death  must  have  resulted  from  some  other  cause  than  the 
injuries  which  he  has  suffered.''' 

C.  Fop  Injuries  to  Property  — l.  Personalty  —  a.  In  General.  In  measur- 
ing the  damages  for  injury  to  or  destruction  of  personal  property,  the  jury  should 
take  into  consideration  the  character  of  the  injury  and  under  what  circumstances 
rendered  as  well  as  the  length  of  time  that  damages  have  been  withheld.^^  It 
seems,  however,  that  evidence  furnishing  a  basis  for  a  money  estimate  must  be 
produced  in  all  cases  before  substantial  damages  can  be  recovered  for  the  injury 
claimed  .'^^  Where  property  has  been  lost  or  destroyed  through  the  negligent  act 
of  another,  the  usual  rule  as  to  the  measure  of  damages  is  the  reasonable  worth 
of  the  propert}'  at  the  time  of  its  destruction  ;  ^  and  the  courts  have  in  some 


figurement  and  mutilation  of  the  person,  and 
impaired  capacity  to  pursue  the  ordinary 
avocations  of  life  at  and  after  attainment  of 
majority. 

Compensation  for  deformity. —  Where  the 
injuries  to  a  four-year-old  child  had  resulted 
in  permanent  deformity  and  in  weakness,  re- 
ducing her  earning  capacity,  she  was  en- 
titled not  only  to  damages  for  bodily  and 
mental  suffering,  but  for  the  deformed  and 
weakened  condition.  Reliance  Textile,  etc., 
Works  V.  Mitchell,  71  S.  W.  425,  24  Ky.  L. 
Rep.  1286. 

46.  SaAvyer  v.  Sauer^  10  Kan.  519. 

47.  Kentucky. —  Covington,  etc.,  R.  Co.  v. 
Packer,  9  Bush  455,  15  Am.  Rep.  725. 

Maryland. —  Harford  County  Com'rs  v. 
Hamilton,  60  Md.  340,  45  Am.  Rep.  739. 

Tslew  York. —  Cowden  v.  Wright,  24  Wend. 
429,  35  Am.  Dec.  633. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Kelly,  31  Pa.  St.  372. 

Texas. —  Galveston  v.  Barbour,  62  Tex.  172, 
50  Am.  Rep.  519. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  228. 

48.  Quinn  v.  Johnson  Forge  Co.,  9  Houst. 
(Del.)  338,  32  Atl.  858;  Muldowney  v.  Il- 
linois Cent.  R.  Co.,  36  Iowa  462;  Atchison, 
elc,  R.  Co.  V.  Rowe,  56  Kan.  411,  43  Pac.  683. 

49.  Quinn  Johnson  Forge  Co.,  9  Houst. 
(Del.)  338,  32  Atl.  858. 

50.  Muldowney  n.  Illinois  Cent.  R.  Co.,  36 
Iowa  462. 

51.  Chicago,  etc.,  R.  Co.  v.  O'Connor,  119 
111.  580,  9  N.  E.  263;  Holton  v.  Daly,  106 
III.  131.  Whei'e  tlie  plaintill',  in  an  action 
for  damages  sustained  from  personal  injuries, 
dies  bcfori!  the  trial  from  a  cause  other  than 
Kiicli  injuries,  and  the  iiction  is  revived  in  the 
najM(!  of  Ills  personal  i'<'|)rcscntativ(?,  damages 
for  tlie  periiiiincnt  deprivation  of  luialth  and 
of  the  capacity  (o  woik  and  enjoy  life?  should 
be  limited  to  the  period  b(^t\v(?(!n  the  injury 
and  the  death.  At(?liiHon,  etc.,  U.  Co.  v. 
Chance,  57  Kan.  40,  15  Pac.  60. 

52.  Westci  ri,  etc.,  I{.  (^o.  McCauley,  68 
(la.  818. 
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In  case  of  loss  of  wearing  apparel  the  owner 
is  entitled  to  recover  the  value  of  such  ar- 
ticles to  him,  and  is  not  confined  in  his  meas- 
ure of  damages  to  what  the  articles  would 
have  sold  for  in  open  market.  Parmelee  v. 
Raymond,  43  111.  App.  609. 

No  market  value. —  Property  may  have  a 
value  for  which  the  o\\Tier  may  leeover,  if 
it  be  negligently  destroyed,  although  it  may 
have  no  market  value.  Atchison,  etc.,  R.  Co. 
V.  Stanford,  12  Kan.  354,  18  Am.  Rep.  362. 

53.  Sheedy  c.  Union  Press-Brick  Works, 
25  Mo.  App.  527. 

54.  Alabama. — Fail  v.  Presley,  50  Ala.  342. 
Colorado. —  Bourke  v.  Whiting,  19  Colo.  1, 

34  Pac.  172. 

Connecticut. — Parrott  r.  Housatonic  R.  Co., 
47  Conn.  575. 

Iowa. —  Johnson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  666,  42  N.  W.  512. 

Kentucky. —  Bronson  v.  Green,  2  Duv.  234. 

Maryland. —  Baltimore  Third  Nat.  Bank  i'. 
Boyd,  44  Md.  47,  22  Am.  Rep.  35. 

Massachusetts. —  Parsons  v.  Pettingell,  II 
Allen  507;  Barnard  v.  Poor,  21  Pick.  378. 

Missouri. —  Wilson  v.  Drumrite,  24  jNIo. 
304. 

iVew  York. —  Price  v.  Keyes,  1  Hun  177. 

IS^orth  Carolina. — Rippey  v.  Miller,  46  N.  C. 
479,  62  Am.  Dec.  177. 

Oregon. —  Pretty  man  v.  Oregon  R.,  etc.,  Co., 
13  Oreg.  341,  10  Pac.  634. 

Pennsylvania. —  Young  v.  Watters,  5  Pa. 
Co.  Ct.  127. 

South  Carolina. —  Bailey  v.  Jeffords,  2 
Speers  271;  Richardson  v.  Dukes,  4  McCord 
156. 

Tennessee. —  Burke  r.  Louisville,  etc.,  R. 
Co.,  7  lleisk.  451,  19  Am.  Rep.  618;  Polk  v. 
Fancher,  1  Head  336. 

Terns. —  Galveston,  etc.,  R.  Co.  v.  Matula, 
(Suj).  1892)  19  S.  W.  376;  Gulf,  etc.,  R.  Co., 
r.  Johnson,  (Civ.  App.  1894)  25  S.  W.1015; 
(Jalvestoii,  etc.,  R.  Go.  )'.  llheiner,  (Civ.  App. 
189^1)  25  S.  W.  971;  Texas,  etc.,  R.  Co.  V. 
Lund,  3  Tex.  App.  Civ.  Gas.  §  50;  Ft.  Worth, 
etc.,  Li.  Co.  V.  Scott,  2  Tex.  App.  Civ.  Cas. 
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instances  allowed  interest  for  the  use  of  the  property.^^  The  general  rule  adopted 
as  a  measure  of  damages  for  injury  to  property  is  the  difference  between  its  value 
before  and  after  the  injury  alleged,^"  although  in  some  cases  the  rule  of  restora- 
tion has  received  the  sanction  of  the  courts.^'' 

b.  Animals.^®  In  cases  of  injury  to  animals  the  question  of  damages  depends 
somewhat  upon  the  question  whether  there  is  a  market  for  the  animal  injured  or 
destroyed.  Where  there  is  a  market  for  the  animal  injured  or  destroyed,  the 
measure  of  damages  is  the  ditlerence  between  its  market  value  before  and  after 
the  injury.^^  When  no  circumstances  of  aggravation  appear,  the  courts  have  held 
that  the  damages  should  be  contined  to  the  value  of  the  animal  at  the  time  of  the 
injury*  or  its  reduction  in  value  by  reason  of  such  injury .''^    Where  an  animal  is 


§  140;  Texas,  etc.,  R.  Co.  t.  Williams,  1  Tex. 
App.  Civ.  Cas.  §  249. 

yir^iwia.— Reynold  v.  Waller,  1  Wash.  164. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  266. 

Where  grain  is  stored  in  an  elevator,  and 
receipts  are  given  therefor,  and  the  elevator 
is  burned,  the  measure  of  damages  is  the 
value  of  the  grain  at  the  time  it  was  de- 
manded, with  six  per  cent  interest  there- 
after. Dierkson  v.  Cass  County  Mill,  etc., 
Co.,  42  Iowa  38. 

Where  wagons  and  harness  are  destroyed, 
their  cost,  less  a  reasonable  amount  for  wear 
and  tear,  is  proper  evidence  of  their  value. 
Union  Pac,  etc.,  R.  Co.  v.  Williams,  3  Colo. 
App.  526,  34  Pac.  731.  So  where  defendants 
negligently  destroyed  plaintiff's  wagon  while 
he  was  engaged  in  hauling  goods  from  the 
station  the  measure  of  damages  is  the  dam- 
age done  to  the  wagon,  the  loss  on  the  trip 
in  which  plaintifif  was  engaged,  and  the  loss 
of  the  use  of  the  wagon  until  such  time  as 
by  proper  diligence  it  could  be  repaired  or 
replaced.  Shelbyville  Laternal  Branch  R.  Co. 
V.  Lewark,  4  Ind.  471. 

55.  Alabama. —  Fail  v.  Presley,  50  Ala. 
342. 

Connecticut. — Parrott  r.  Housatonic  R.  Co., 
47  Conn.  575. 

Illinois. —  Ohio  Northern  Transp.  Co.  v. 
Sellick,  52  111.  249;  Chicago,  etc.,  R.  Co.  v. 
Ames,  40  111.  249. 

loiva. —  Johnson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  666,  42  N.  W.  512. 

Maryland. —  Baltimore  Bldg.  Assoc.  No.  2 
V.  Grant,  41  Md.  560. 

North  Carolina. —  Rippey  v.  Miller,  46  N.  C. 
479,  62  Am.  Dec.  177. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Matula, 
(Sup.  1892)  19  S.  W.  376. 

United  States. —  National  Steam  Nav.  Co. 
V.  Dyer,  105  U.  S.  24,  26  L.  ed.  1001. 

See  also  supra,  VII,  M,  6 ;  and,  generally. 
Replevin;  Teespass. 

56.  Krebs  Mfg.  Co.  v.  Brown,  108  Ala.  508, 
18  So.  659,  54  Am.  St.  Rep.  188;  Young  v. 
Cureton,  87  Ala.  727,  6  So.  352 ;  Hot  Springs 
R.  Co.  V.  Tyler,  36  Ark.  205 ;  Willis  v.  Branch, 
94  N.  C.  142. 

57.  Harvey  v.  Sides  Silver  Min.  Co.,  1  Nev. 
539,  90  Am.  Dec.  510. 

Burning  building. —  The  measure  of  dam- 
ages for  the  burning  of  a  building  is  the  rea- 
sonable cost  of  restoring  it  to  its  former  con- 
dition. Anderson  v.  Miller,  96  Tenn.  35,  33 
S.  W.  615,  94  Am.  St.  Rep.  812,  31  L.  R.  A. 
604. 


Removal  of  fences. — Where  a  fence  belong- 
ing to  plaintiff  was  wrongfully  included  in 
land  set  off  by  the  sheriff  in  executing  a  writ 
of  possession,  and  the  fence  was  torn  down 
and  carried  away  by  the  person  in  whose 
favor  the  decree  was  rendered  and  others, 
plaintiff  was  entitled  to  recover  against  them 
such  a  sum  as  it  would  cost  to  replace  the 
fence  with  one  of  like  material  and  construc- 
tion. Jackel  V.  Reiman,  78  Tex.  588,  14 
S.  W.  1001.  See  also  Waters  v.  Greenleaf- 
Johnson  Lumber  Co.,  115  N.  C.  648,  20  S.  E. 
718. 

58.  See  also  Animals,  2  Cyc.  426  et  seq. 

59.  Shaw  V.  Missouri,  etc..  Dairy  Co.,  56 
Mo.  App.  521;  Galveston  Wharf  Co.  v.  Mc- 
Young,  2  Tex.  App.  Civ.  Cas.  §  642. 

Necessity  of  death. —  In  an  action  for  dam- 
ages for  an  injury  to  live  stock,  which  neces- 
sitated their  killing,  only  the  actual  amount 
which  was  realized  from  the  sale,  after  a  rea- 
sonable allowance  for  the  time  and  trouble 
required  in  effecting  the  sale,  should  be  de- 
ducted from  the  value  of  the  stock.  Dean  v. 
Chicago,  etc.,  R.  Co.,  43  Wis.  305. 

60.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Biggs,  50  Ark.  169,  6  S.  W.  724. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Arnold,  43 
111.  418. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Lough- 
bridge,  1  Tex.  App.  Civ.  Cas.  §  1300;  Gal- 
veston, etc.,  R.  Co.  V.  Turner,  1  Tex.  App. 
Civ.  Cas.  §  641. 

Vermont. —  Bardwell  v.  Jamaica,  15  Vt. 
438. 

United  States. —  McKay  v.  Irvine,  10  Fed. 
725,  11  Biss.  168. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  269. 

Love  and  affection. — -In  Crawford  v.  Inter- 
national, etc.,  R.  Co.,  {Tex.  Civ.  App.  1894) 
27  S.  W.  263,  which  was  an  action  for  dam- 
ages for  killing  a  horse,  a  charge  that  the 
measure  of  damages  was  the  market  value 
of  the  horse  at  the  time  it  was  killed,  and 
that  damages  for  the  love  and  affection  plain- 
tiff had  for  the  horse  should  not  be  given,  was 
held  to  be  correct. 

Recovery  for  use  of  animal  killed. —  "While 
a  party  is  entitled  to  secover  for  the  value 
of  the  animal  killed,  he  is  not  entitled  to  re- 
cover for  the  use  or  hire  of  such  animal  from 
the  time  of  the  loss  to  the  date  of  the  find- 
ing. Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey, 
80  Ga.  145,  4  S.  E.  759,  12  Am.  St.  Rep.  244; 
Edwards  r.  Beebe,  48  Barb.  (N.  Y.)  106. 

61.  Davidson  v.  Michigan  Cent.  R.  Co.,  49 
Mich.  428,  13  N.  W.  804. 
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killed  and  its  body  possesses  a  monetary  value,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  animal  alive  and  its  monetary  value  after 
deatb."^  "Where  the  animal  is  only  injured,  the  measure  of  damages  is  to  be 
measured  by  the  difference  in  value  before  and  after  the  injury  inflieted ;  but 
the  ovrner  is  entitled  to  recover  for  all  reasonable  care  and  expense  attendant 
upon  the  injury.*'''  At  times  the  courts  have  taken  into  consideration  the  dura- 
tion of  the  disability  occasioned  by  the  injury  and  the  value  of  the  time  spent 
and  the  reasonable  expense  incurred  ; ''''  and  again  they  have  considered  the  market 
value  of  the  animal  injured  and  have  measured  the  damages  from  sucli 
standard."' 

2.  Real  Property  —  a.  In  General.  As  a  general  rule  the  measure  of  damages 
in  actions  for  injuries  to  real  property  is  the  difference  in  value  before  and  after 
the  injury  to  the  premises,''*  although  some  of  the  courts  have  considered  the 
measure  of  damages  as  the  difference  in  the  rental  value  of  the  property  injured.*' 


Loss  of  milk. —  A  party  suing  for  1-cilIing 
and  wounding  his  cows  may  recover  for  the 
loss  of  milk  from  the  wounded  cows  while 
they  were  recovering.  Donahoo  x.  Scott,  (Tex. 
Civ.  App.  1895)  30  S.  W.  385. 

62.  Boing  v.  Raleigh,  etc.,  R.  Co.,  91  N.  C. 
199;  Roberts  r.  Richmond,  etc.,  R.  Co.,  88 
N.  C.  560.  See  also  Godwin  v.  Wilmington, 
etc.,  R.  Co.,  104  N.  C.  146,  10  S.  E.  136. 

Consideration  of  greater  value. —  In  an  ac- 
tion for  double  damages  for  the  killing  of  a 
Taull,  which  was  more  valuable  for  breeding 
purposes  than  for  meat,  such  greater  value 
should  be  taken  into  consideration  in  the  as- 
sessment of  the  damages.  Young  v.  Kansas 
City,  etc.,  R.  Co.,  52  Mo.  App.  530. 

63.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,  50  Ark. 
169,  6  S.  W.  724. 

64.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Biggs,  50  Ark.  169,  6  S.  W.  724. 

Massachusetts. —  Gillett  v.  Western  R. 
Corp.,  8  Allen  560. 

Minnesota. —  Keyes  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  290,  30  N.  W.  888. 

Missouri. —  Streett  v.  Laumier,  34  Mo.  469. 

Texas.—  Ft.  Worth,  etc.,  R.  Co.  v.  Ratliflfe, 
2  Tex.  App.  Civ.  Cas.  §  681. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  280; 
and  supra,  VII,  I,  3.  . 

65.  Atlanta,  etc.,  R.  Co.  v.  Hudson,  62  Ga. 
679;  Jolinson  v.  Holyoke,  105  Mass.  80,  7 
Am.  Rep.  545. 

66.  Gillett  V.  Western  R.  Corp.,  8  Allen 
(Mass.)  500;  Ft.  Worth,  etc.,  R.  Co.  v.  Rat- 
lilie,  2  Tex.  App.  Civ.  Cas.  §  081. 

67.  ThuH  where  milch  cows  wavn  wounded 
by  (Icft'ndant,  whereby  the  use  of  the  same 
for  milk  was  lessened,  it  was  held  that  plain- 
tiff Could  recover  as  damages  the  market 
value  of  the  milk,  or  if  it  had  no  market 
value  iIh  reasonable  value  to  him  with  inter- 
est. Iloskins  v.  iluling,  2  Tex.  App.  Civ.  Cas. 
§  J  55. 

68.  California. —  Chipman  r.  Ilibbcrd,  C 
Cal.  i(;2. 

lU.iuoix. —  St.  Louis,  etc.,  II.  Co.  v.  llaller, 
82  II).  208;  Cliic!i,go,  etc.,  R.  Co.  Baker, 
73  III.  316. 

Iowa, —  Ca<lle  v.  MuHcatinc  We.stern,  etc., 
R.  Co.,  44  I  own  1 1 . 

J< (inluck/ij. —  MiiyHvillc,  r.  Stanton,  14  S.  W. 
075,  12  Ky.  L.  Hep.  586. 
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Maine. —  Rockland  Water  Co.  v.  Tillson,  69 
Me.  255.  Compare  Worcester  v.  Great  Falls 
Mfg.  Co.,  41  Me.  159,  60  Am.  Dec.  217. 

IXew  Hampshire. —  Wallace  r.  Goodall,  18 
N.  H.  439. 

'New  York. —  Argotsinger  v.  Vines,  82  X.  Y, 
308;  Nixon  v.  Stillwell,  .52  Hun  353,  5  X.  Y. 
Suppl.  248;  Honsee  v.  Hammond,  39  Barb. 
89;  Agate  v.  Lowendein,  6  Daly  291. 

Pennsylva/nia. —  Shenango,  etc.,  R.  Co.  v. 
Brahm,  79  Pa.  St.  447;  Pennsylvania  R.  Co. 
r.  Heister,  8  Pa.  St.  445. 

Texas. —  Pacific  Express  Co.  v.  Lasker  Real- 
Estate  Assoc.,  81  Tex.  81,  16  S.  W.  792;  Ft. 
Worth,  etc.,  R.  Co.  r.  Hogsett,  67  Tex.  685, 
4  S.  W.  365;  Owens  v.  Missouri  Pae.  R.  Co., 
67  Tex.  679,  4  S.  W.  593. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  273. 

Restoration  to  former  condition. —  "Where 
defendant  trespassed  upon  plaintiff's  lot  and 
injured  his  fences,  v.'alks,  trees,  and  house  by 
digging  up  the  ground  and  laying  pipes,  the 
measure  of  damages  was  not  necessarily  the 
difference  in  the  value  of  the  property  be- 
fore and  after  the  trespass,  but  such  sum  as 
would  restore  the  property  to  its  fermer  con- 
dition, such  additional  sum  as  would  com- 
jjensate  plaintiff  for  the  use  of  the  property 
of  which  he  was  deprived,  and  the  value  of 
such  part  of  it  as  could  not  be  restored. 
Graessle  v.  Carpenter,  70  Iowa  166,  30  N.  W. 
392. 

69.  Selma,  etc.,  R.  Co.  v.  Knapp,  42  Ala. 
480;  Kansas  Citj',  etc.,  R.  Co.  v.  Cook,  57 
Ark.  387,  21  S.  W.  1060;  Hull  v.  Chicago, 
etc.,  R.  Co.,  65  Iowa  713,  22  N.  W.  940; 
Elder  v.  Lykens  Valley  Coal  Co.,  157  Pa.  St. 
490,  27  Atl.  545,  37  Am.  St.  Rep.  742.  In 
an  action  for  danuvges  to  a  liouse,  occasioned 
by  the  melting  of  ice  stored  in  the  adjoin- 
ing building,  plaintiff  cannot  recover  for  the 
(l(](ii'(i:ition  in  the  rental  value  up  to  the 
ol  the  trial,  the  permanent  depreciation 
in  ilu!  value  of  the  property,  and  also  the 
cost  of  r('|)airing  the  house,  so  that  in  the 
I'liluro  it  will  be  uiuiffected  by  the  proximity 
of  the  ice,  as  the  two  latter  elonients  are  in- 
consistent and  practically  give  plaintiflF 
double  damages.  Barrick  r.  Schiffcrdecker, 
123  N.  Y.  52,  25  N.  10.  365  [rcvcrsinq  48  Hun 
355,  1  N.  Y.  Suppl.  2Ij. 

Rental   value   of   buildings. —  The  courts 
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•In  order,  however,  for  the  court  to  consider  the  difference  in  rental  vahie  tliere 
must  be  some  evidence  to  that  effect,  and  mere  speculative  rent  will  not  be  con- 
sidered.™ In  some  cases  the  cost  of  repair  or  restoration  has  been  adopted  as  the 
measure  of  damages;'^  but  in  such  event  the  cost  of  repair  must  be  reasonable 
and  bear  some  proportion  to  the  injury  sustained/^ 

b.  By  Excavation  and  Carrying  Away  Soil.  As  a  general  rule  the  measure  of 
damages  for  unlawful  excavation  or  removal  of  soil  from  real  estate  is  the  dimi- 
nution in  value  of  the  land,''^  although  some  courts  have  held  that  the  real  meas- 
ure is  the  value  of  the  land  removed  "'^  or  the  cost  of  restoring  it  to  its  former 
condition.''^ 

e.  By  Obstruction  to  Premises  or  Place  of  Business.""  The  measure  of  dam- 
ages in  case  of  obstruction  to  premises  or  places  of  business  has  usually  been  held 
to  be  the  difference  in  the  rental  value  or  the  receipts  and  profits  before  and 
after  the  injury  complained  of,"  and  the  value  of  the  business  obstructed  is  a 


have  been  inclined  in  measuring  damages  to 
take  into  consideration  the  rental  value  of 
buildings  during  the  time  that  a  party  has 
been  deprived  of  their  use.  Nims  x.  Troy,  59 
N.  Y.  500. 

The  application  of  this  rule  depends  upon 
whether  the  injury  or  loss  is  partial  or  total. 

Where  the  loss  is  partial  or  limited  the  re- 
duction in  rental  value  has  been  accepted  as 
the  measure  of  damages.  Baltimore,  etc.,  R. 
Co.  r.  Boyd,  67  Md.  32,  10  Atl.  315,  1  Am. 
St.  Rep.  "362;  Howes  -r.  Grush,  131  Mass. 
207.  Where  the  injury  or  loss  is  permanent 
the  measure  of  damages  is  the  value  of  the 
property  injured  or  destroyed.  Studenmire 
i\  De  Bardelaben,  85  Ala.  85,  4  So.  723; 
Baldwin  v.  Chicago,  etc.,  R.  Co.,  35  Minn. 
354,  29  N.  W.  5;  Agate  i.  Lowenbein,  6  Daly 
(N.  Y.)  291. 

70.  Bennett  v.  Clemence,  6  Allen  (Mass.) 
10. 

In  estimating  the  damages  for  the  wrong- 
ful shutting  off  of  gas  from  premises,  the 
jury  should  consider  not  only  the  deprecia- 
tion of  the  rental  value  of  the  jiremises  as 
compared  with  neighboring  property,  but 
should  also  consider  the  change  of  arrange- 
ment necessitated  by  the  disuse  of  gas.  Bal- 
timore Gaslight  Co.  v.  Colliday,  25  Md.  1. 

71.  Harrison  v.  Kiser,  79  Ga.  588,  4  S.  E. 
320;  Graessle  v.  Carpenter,  70  Iowa  166,  30 
N.  W.  392;  Vermilya  i\  Chicago,  etc.,  R.  Co., 
66  Iowa  606,  24  N.  W.  234,  55  Am.  Rep.  279; 
Marvin  r.  Pardee,  64  Barb.  (N.  Y.)  353; 
Whipple  t.  Wauskuck  Co.,  12  R.  I.  321. 

In  an  action  for  damages  to  residence  prop- 
erty by  reason  of  dirt  being  deposited  thereon, 
thereby  demolishing  the  outhouses,  fences, 
and  shrubhery,  the  measure  of  damages  is  noi; 
the  difference  between  the  market  value  of 
the  lot  just  before  and  after  the  injury,  but 
it  is  the  amount  it  would  take  to  put  the 
premises  in  as  "  good  "  a  condition  as  before 
the  injury,  allowing  deductions  therefrom 
for  any  increased  value  of  the  lot  arising 
from  the  deposit  of  the  dirt  thereon.  Koch 
V.  Sackman-Phillips  Invest.  Co.,  9  Wash.  405, 
37  Pac.  703. 

72.  Vermilya  v.  Chicago,  etc.,  R.  Co.,  66 
Iowa  606.  24  N.  W.  234,  55  Am.  Rep.  279; 
Seely  v.  Alden,  61  Pa.  St.  302,  100  Am.  Dec. 


642.  Although  the  difference  in  value  before 
and  after  the  injury  to  premises  is  the  proper 
measure  of  damages,  complaint  cannot  be 
made  by  defendant  that  the  cost  of  repairs 
was  adopted  as  the  measure,  the  amount  paid 
being  reasonable,  and  the  premises  not  being 
put  in  better  condition  than  before  they  were 
injured.  Berg  v.  Parsons,  90  Hun  (N.  Y. ) 
207,  35  N.  Y.  Suppl.  780. 

73.  Indiana. —  Moellering  v.  Evans,  121 
Ind.  195,  22  N.  E.  989,  6  L.  R.  A.  449. 

Massachusetts. —  Gilmore  v.  Driscoll,  122 
Mass.  199,  23  Am.  Rep.  312. 

Minnesota. —  Karst  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  118. 

New  Jersey. — McGuire  v.  Grant,  25  N.  J.  L. 
356,  67  Am.  Dec.  49. 

Ohio. —  Keating  v.  Cincinnati,  38  Ohio  St. 
141,  43  Am.  Rep.  421. 

Compare  St.  Louis  Manganese  Co.  v.  Mil- 
ler, (Ark.  1889)  11  S.  W.  958. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  275. 

74.  Jones  v.  Gooday,  1  Dowl.  N.  S.  50,  10 
L.  J.  Exch.  275,  8  M.  &  W.  146.  In  Mueller 
V.  St.  Louis,  etc.,  R.  Co.,  31  Mo.  262,  it  was 
held  in  an  action  of  trespass  for  damages  for 
wrongfully  entering  upon  lands  and  taking 
and  carrying  away  the  soil,  etc.,  that  the 
proper  measure  of  damages  is  not  the  actual 
damage  sustained  but  the  value  of  the  land 
removed. 

75.  Walters  v.  Chamberlin,  65  Mich.  333, 
32  N.  W.  440. 

76.  Interruption  of  business  as  an  element 
of  damages  see  supra,  VII,  H. 

77.  Jackson  v.  Kiel,  13  Colo.  378,  22  Pac. 
504,  16  Am.  St.  Rep.  207,  6  L.  R.  A.  254; 
French  v.  Connecticut  River  Lumber  Co.,  145 
Mass.  261,  14  N.  E.  113.  In  an  action  by 
a  grantee  to  recover  damages  of  his  grantor 
for  his  refusal  for  a  number  of  years  to  re- 
move a  large  amount  of  heavy  machinery, 
whereby  plaintiff  is  deprived  of  the  use  of 
the  property,  he  may  recover  the  annual  loss 
by  reason  of  his  inability  to  use  it  or  obtain 
any  income  therefrom,  but  not  for  loss  of 
capital,  value,  dilapidation,  or  destruction. 
Barclay  v.  Grove,  (Pa.  1888)  11  Atl.  888. 

In  a  suit  for  damages  for  obstructing  a 
ferry  landing,  where  it  appears  that  the  lease 
under  which  the  ferry  was  operated  had  ex- 
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proper  item  of  damages  to  be  taken  into  consideration  by  the  jury  in  arriving  at 
a  conclusion."'^ 

d.  By  Removal  of  Lateral  Support.  In  measuring  the  damages  for  unlawful 
removal  of  lateral  support,  the  courts  have  considered  the  diminution  in  value 
of  the  land  injured  rather  than  the  cost  of  repairs.''* 

e.  From  Fire.  In  cases  of  damages  resulting  from  fire  the  courts  have  dif- 
fered in  their  measure ;  some  holding  that  the  plaintiff  can  recover  whatever 
amount  of  damages  he  is  shown  to  have  sustained,**^  while  other  courts  have  held 
that  the  measure  of  damages  is  the  difference  in  the  value  of  the  land  l^efore  and 
after  the  fire  occurred.^^ 

f.  From  Overflow.    In  measuring  the  damages  for  the  overflow  of  land  the 


pired,  the  measure  of  damages  is  the  actual 
loss  by  the  obstruction,  as  ehown  by  the  loss 
of  tolls.  Jones  v.  Pittsburgh,  etc.,  R.  Co., 
(Pa.  1887)  11  Atl.  608;  Pittsburgh,  etc.,  R. 
Co.  V.  Jones,  111  Pa.  St.  204,  2  Atl.  410,  56 
Am.  Rep.  260.  See  also  Mason  v.  Harper's 
Ferry  Bridge  Co.,  20  W.  Va.  223. 

Special  damages. —  While  the  measure  of 
damages  for  placing  cars  in  front  of  plain- 
tiff's premises  is  in  general  the  depreciation 
in  the  value  of  the  use  of  the  property  dur- 
ing the  time  the  cars  are  there,  special  dam- 
ages may  also  be  recovered  where  they  are 
warranted  by  the  facts  and  are  pleaded  with 
particularity  and  certainty.  Houston,  etc., 
R.  Co.  V.  Lackey,  12  Tex.  Civ.  App.  229,  33 
S.  W.  768. 

78.  Marquart  v.  La  Farge,  5  Duer  ( N.  Y. ) 
559. 

79.  Keating  v.  Cincinnati,  38  Ohio  St.  141, 
13  Am.  Rep.  421 ;  Crown  v.  McKee,  23  Pittsb. 
Leg.  J.    (Pa.)    137.    And  see  1  Cyc.  785. 

By  reason  of  the  undermining  of  plaintiff's 
land  by  defendant,  and  the  consequent  sub- 
sidence of  the  natural  strata  of  rock  below 
the  surface  thereof,  it  became  impracticable 
to  erect  on  the  land  very  heavy  buildings, 
for  which  purpose  it  was  otherwise  adapted, 
except  by  the  construction  of  foundations  of 
extraordinary  depth,  extending  below  the  dis- 
turbed strata.  It  was  held  that  the  damages 
recoverable  for  the  injuries  were  to  be  meas- 
ured by  the  diminution  in  the  market  value 
of  the  property,  not  by  the  cost  of  construc- 
tion of  such  foundation  walls,  although  less 
than  such  diminution.  Barnett  v.  St.  An- 
thony Falls  Water-Power  Co.,  33  Minn.  265, 
22  N.  W.  535. 

Consent  of  owner.^ —  Where  a  lot  owner  in 
excavating  on  his  lot  injures  the  wall  of  the 
adjacent  owner  standing  three  inches  back 
from  the  line,  such  adjacent  owner  cannot  re- 
cover even  nominal  damages  for  injury  to  his 
building  on  account  of  the  displacement  of 
the  three  inches  of  groimd,  if  such  displace- 
ment was  witli  his  consent.  Covington  v. 
(Jcyh-r,  93  Ky.  275,  19  S.  W.  741,  14  Ky.  L. 
lic'p.  145. 

Where  a  city  excavates  a  street  so  negli- 
genily  as  to  take  away  the  support  of  an 
;il)iitiing  lot,  and  to  eauH<i  the  soil  thereof  to 
Hiide  into  the  Htreet,  the.  owner  is  entitled  to 
recover  for  diimage  to  the  hnildiiigs  on  ilui 
lot,  iiiileHH  (licir  own  weight  contributed  lo 
tb'-  sliilitif.^  of  till'  Hoil  and  their  eonsc(iuent 
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injuries.  Parke  v.  Seattle,  5  Wash.  1,  31 
Pac.  310,  32  Pac.  82,  34  Am.  St.  Rep.  839, 
20  L.  R.  A.  68. 

80.  Waters  v.  Brown,  44  Mo.  302. 

Meadow  land. —  Where  a  meadow  is  de- 
stroyed by  fire,  the  measure  of  damages  is 
the  cost  of  reseeding  the  meadow  and  its 
rental  value  until  it  is  restored ;  and  it  is 
error  to  charge  that  in  determining  the  dam- 
ages its  condition  before  the  fire  should  be 
compared  with  its  condition  thereafter.  St. 
Louis,  etc.,  R.  Co.  f.  Jones,  59  Ark.  105,  26 
S.  W.  595.  Where  in  an  action  for  the  burn- 
ing of  land  the  evidence  of  damages  relied 
on  tends  to  show  its  depreciation  in  value  as 
meadow  land,  it  is  not  error  to  charge  the 
jury  to  find  such  sum  as  will  compensate  for 
the  injury  done  to  the  turf  and  roots,  taking 
into  consideration  the  purposes  to  which  the 
land  was  appropriated  or  adapted,  instead  of 
declaring  the  damages  to  be  the  difference  in 
the  market  value  of  the  land  immediately  be- 
fore and  after  the  injury.  Gulf,  etc.,  R.  Co. 
V.  Jagoe,  (Tex.  Civ.  App.  1895)  32  S.  W. 
717. 

Standing  timber. —  In  estimating  the  dam- 
ages done  to  the  land  burned  over  it  is  proper 
to  consider  timber  standing  on  the  land. 
Stertz  V.  Stewart,  74  Wis.  160,  42  N.  W. 
214. 

81.  Terre  Haute,  etc.,  R.  Co.  r.  Walsh,  11 
Ind.  App.  13,  38  N.  E.  534;  Missouri,  etc.,  R. 
Co.  r.  Goode,  7  Tex.  Civ.  App.  245,  26  S.  W. 
441;  Missouri,  etc.,  R.  Co.  v.  Pfluger,  (Tex. 
Civ.  App.  1894)  25  S.  W.  792;  Missouri  Pac. 
Co.  V.  Rabb,  3  Tex.  App.  Civ.  Cas.  §  37; 
Missouri  Pac.  R.  Co.  v.  Patterson,  2  Tex. 
App.  Civ.  Cas.  §  808;  Te.xas,  etc.,  R.  Co.  r. 
Tippit,  2  Tex.  App.  Civ.  Cas.  §  807. 

In  an  action  for  the  burning  of  grass,  and 
injury  to  the  land  as  the  result  of  the  burn- 
ing, the  measure  of  damages  for  the  injury 
to  the  land  is  the  difference  between  its  value 
before  the  fire,  exclusive  of  the  value  of  the 
grass,  and  its  value  after  the  fire.  Gulf,  etc., 
R.  Co.  r.  Hendricks,  (Tex.  Civ.  App.  1894) 
25  S.  W.  433. 

The  difference  between  the  market  value 
of  a,  lioiis<>  and  lot  before  and  after  a  fire,  by 
whicli  till'  liiuise  is  destroyed,  is  the  nu'asure 
of  till'  il;nii;ige  occiisioned  by  the  fire,  where 
l  lii'ir  is  any  eviilenee  tliiit  the  hotise  and  lot 
iDgi'ther  have  \\  market  value.  Pacific  Ex- 
pri'SH  Co.  r.  KmiUi,  (Tex.  1891)  ]«  S.  W. 
998. 
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courts  have  not  been  consistent  in  their  ruhngs.  As  a  general  rule  it  may  be 
stated  that  the  measure  of  damages  for  a  wrongful  act  of  this  kind  is  the  actual 
damage  which  tlie  land  has  sustained  by  the  overliow.^^  In  some  cases  the  courts 
have  held  that  the  measure  of  damages  should  be  the  dilierence  in  the  market 
value  of  the  land  before  and  after  the  overflow  ;  while  in  other  cases  the  fair 
rental  value  of  the  land  has  been  considered  the  criterion  by  which  the  damages 
should  be  measured.^'' 

g-.  Injuries  to  Growing  Crops.  In  an  action  for  injury  to  a  growing  crop  the 
measure  of  damages  is  the  value  of  the  crop  in  its  condition  at  the  time  of  the 


82.  Alabama. —  Union  Springs  v.  Jones,  58 
Ala.  654. 

Oeorgia. —  Pliinizy  v.  Augusta,  47  Ga.  260. 

Indiana. —  Terre  Haute  v.  Hudnut,  112  Ind. 
542,  13  N.  E.  686. 

Iowa. —  Van  Pelt  v.  Davenport,  42  Iowa 
308,  20  Am.  Rep.  622. 

Keio  York. —  Chase  i".  New  York  Cent.  R. 
Co.,  24  Barb.  273. 

North  Carolina. —  Burnett  v.  Nicholson,  86 
N.  C.  99. 

Pennsylvania. —  Eshleman  v.  Martlc  Tp., 
152  Pa.  St.  68,  25  Atl.  178;  Schuylkill  Nav. 
Co.  0.  Farr,  4  Watts  &  S.  362 ;  Anonymous,  4 
Ball.  147,  1  L.  ed.  778. 

Texas. —  Broussard  v.  Sabine,  etc.,  R.  Co., 
80  Tex.  329,  16  S.  W.  30;  Green  v.  Taylor, 
etc.,  R.  Co.,  79  Tex.  604,  15  S.  W.  685;  Gulf, 
etc.,  R.  Co.  V.  Pool,  70  Tex.  713,  8  S.  W.  535; 
Galveston,  etc.,  R.  Co.  v.  Becht,  (Civ.  App. 
1893)  21  S.  W.  971;  Galveston,  etc.,  R.  Co. 
V.  Bibb,  3  Tex.  App.  Civ.  Cas.  §  272. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  276%. 

Annual  damage. —  The  proper  issue  to  be 
submitted  to  the  jury,  in  a  suit  to  recover 
damages  resulting  from  ponding  water  upon 
plaintiff's  land,  owing  to  a  mill  dam  erected 
by  defendant,  is  the  amount  of  damage  an- 
nually sustained  by  plaintiff  thereby.  Hester 
V.  Broach,  84  N.  C.  251.  See  also  Gulf,  etc., 
R.  Co.  V.  Helsley,  62  Tex.  593.  In  an  ac- 
tion to  recover  damages  for  the  overflow  of 
plaintiff's  lands,  whereby  his  crops  were  de- 
stroyed, the  measure  of  damages  should  be 
the  yearly  value  of  the  land  for  cultivation 
and  not  the  yearly  rental.  Georgia  R.,  etc., 
Co.  V.  Berry,  78  Ga.  744,  4  S.  E.  10. 

Proximate  damages. —  A  railroad  company, 
overflowing  lands  by  water  carried  by  ditches 
along  its  road  from  a  place  whence  it  would 
not  otherwise  have  come,  is  liable  for  all 
proximate  damages,  although  caused  by  heavy 
and  unusual  rain  falls.  Illinois  Cent.  R.  Co. 
V.  Heisner,  45  111.  App.  143.  So  in  San  An- 
tonio, etc.,  R.  Co.  V.  Gwynn,  (Tex.  App. 
1891)  15  S.  W.  509,  it  was  held  that  in  an 
action  against  a  railroad  company  for  ac- 
cumulating surface  water  on  plaintiff's  land 
plaintiff  is  entitled  to  recover  for  the  sick- 
ness of  the  family  occasioned  thereby,  and 
his  expenses  incurred  because  of  such  sick- 
ness. 

83.  Indiana. —  Louisville,  etc.,  R.  Co.  v. 
Sparks,  12  Ind.  App.  410,  40  N.  E.  546; 
Young  i;.  Gentis,  7  Ind.  App.  199,  32  N.  E. 
796. 

Iowa. —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 


Iowa  659,  38  N.  W.  545,  7  Am.  St.  Rep.  501 ; 
Drake  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  302, 
19  N.  W.  215,  50  Am.  Rep.  746.  And  see 
Willitts  V.  Chicago,  etc.,  R.  Co.,  88  Iowa  281, 
55  N.  W.  313,  21  L.  R.  A.  608. 

Neio  York. —  Higgins  v.  New  York,  etc.,  R. 
Co.,  78  Hun  567,  29  N.  Y.  Suppl.  563. 

North  Carolina. —  Ridley  v.  Seaboard,  etc., 
R.  Co.,  118  N.  C.  996,  24  S.  E.  730,  32  L.  R.  A. 
708;  Adams  v.  Durham,  etc.,  R.  Co.,  110 
N.  C.  325,  14  S.  E.  857 ;  Spilman  v.  Roanoke 
Nav.  Co.,  74  N.  C.  675. 

Pennsylvania. — Riddle  v.  Delaware  County, 
156  Pa.  St.  643,  27  Atl.  569;  Schuylkill  Nav. 
Co.  V.  Farr,  4  Watts  &  S.  362. 

South  Carolina. —  Gentry  v.  Richmond,  etc., 
R.  Co.,  38  S.  C.  284,  16  S.  E.  893  [distin- 
guishing Devereux  v.  Champion  Cotton  Press 
Co.,  17  S.  C.  66;  Hammond  v.  Port  Royal, 
etc.,  R.  Co.,  15  S.  C.  10]. 

Texas. —  International,  etc.,  R.  Co.  v.  Davis. 
(Civ.  App.  1895)  29  S.  W.  483;  Texas  Cent. 
R.  Co.  V.  Clifton,  2  Tex.  App.  Civ.  Cas. 
§  489. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  2761/2- 

The  rule  for  assessing  damages  for  over- 
flowing land  by  the  construction  of  a  railroad 
levee  is  to  take  the  actual  value  of  the  land 
at  the  completion  of  the  work,  supposing  the 
consequences  to  be  known,  compare  it  with 
what  the  value  would  have  been  if  the  over- 
flow had  remained  as  before  the  construction 
of  the  embankment,  and  fix  the  damages  at 
the  difference.  St.  Louis,  etc.,  R.  Co.  v.  Mor- 
ris, 35  Ark.  622. 

84.  Delaware. — ■  Harrigan  v.  Wilmington, 
8  Houst.  140,  12  Atl.  779. 

Georgia. —  Georgia  R.,  etc.,  Co.  v.  Berry,  78 
Ga.  744,  4  S.  E.  10. 

Illinois. —  Chicago  r.  Huenerbein,  85  111. 
594,  28  Am.  Rep.  626. 

Indiana. —  South  Band  v.  Paxon,  67  Ind. 
228. 

loioa. —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  38  N.  W.  545,  7  Am.  St.  Rep. 
501. 

Neic  York.— Jutte  v.  Hughes,  67  N.  Y.  267 ; 
Gillett  V.  Kinderhook,  77  Hun  604,  28  N.  Y. 
Suppl.  1044. 

Vermont. —  Willey  r.  Hunter,  57  Vt.  479. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  276y2. 

In  a  case  of  flowage  of  lands  where  the 
crops  are  not  up  the  damage  should  be  esti- 
mated upon  the  basis  of  the  rental  value  and 
the  costs  of  seed  and  labor  in  breaking  up 
and  planting  or  sowing.  Kankakee,  etc.,  R. 
Co.  V.  Horan,  17  HI.  App.  650. 
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injury,^''  althougli  in  soino  cases  the  courts  Lave  allowed  interest  from  tlie  date 
of  destruction.'^''  While  the  general  rule  is  as  above  stated,  otiier  standards  of  meas- 
nrement  have  been  adopted,  such  as  the  market  value  of  the  crop  less  the  cost 
of  producing,  harvesting,  and  marketing  it;'*''  but  the  measure  of  damages  will  not 
be  extended  to  the  conjectural  value  of  tke  crops  at  the  time  of  their  matuiity.*' 


Where  farm  land  is  flooded  by  another's 
fault,  so  as  to  render  it  useless  for  crops  for 
that  season,  the  owner  is  entitled  to  damages 
measured  by  the  difference  between  the  rental 
value  of  the  land  before  and  after  the  flood- 
ing. Reichert  v.  Backenstross,  71  Htm  (N.  Y.) 
516,  24  N.  Y.  Suppl.  1009. 

85.  A toftama.— Gresliam  v.  Taylor,  ,51  Ala. 
505. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Paup, 
(1893)  22  S.  W.  213;  S-t.  Louis,  etc.,  R.  Co. 
V.  Lyman,  57  Ark.  512,  22  S.  W.  170. 

Colorado. — Colorado  Consol.  Land,  etc.,  Co. 
V.  Hartman,  5  Colo.  App.  150,  38  Pac.  62. 

Kansas. —  Gripton  v.  Thompson,  32  Kan. 
367,  4  Pac.  698. 

Massachusetts. —  King  v.  F.owler,  14  Pick. 
238. 

Mmnesota. —  Byrne  v.  Minneapolis,  etc.,  R. 
Co.,  38  Minn.  212,  36  N.  W.  339,  8  Am.  St. 
Rep.  668 ;  Lommeland  v.  St.  Paul,  etc.,  R. 
Co.,  35  Minn.  412,  29  N.  W.  119. 

ileio  York. —  Richardson  v.  Northrup,  66 
Barb.  85. 

Pennsylvania. —  Brown  v.  Torrence,  88  Pa. 
St.  186. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Horne, 
69  Tex.  643,  9  S.  W.  440;  Texas,  etc.,  R.  Co. 
r.  Bayliss,  62  Tex.  570;  Gulf,  etc.,  R.  Co. 
Carter,  (Civ.  App.  1894)  25  S.  W.  1023; 
Missouri,  etc.,  R.  Co.  v.  Pfluger,  (Civ.  App. 
1394)  25  S.  W.  792;  Gulf,  etc.,  R.  Co.  v. 
Nicholson,  (Civ.  App.  1894)  25  S.  W.  54; 
Missouri  Pac.  R.  Co.  v.  Wise,  3  Tex.  App, 
Civ.  Cas.  §  386;  Missouri  Pac.  R.  Co.  v. 
Johnson,  3  Tex.  App.  Civ.  Cas.  §  275;  In- 
ternational, etc.,  R.  Co.  V.  Saul,  2  Tex.  App. 
Civ.  Cas.  §  698;  Ft.  Worth,  etc.,  R.  Co.  v. 
Scott,  2  Tex.  App.  Civ.  Cas.  §  140;  Wamble 
V.  Graves,  1  Tex.  App.  Civ.  Cas.  §  481; 
Texas,  etc.,  R.  Co.  Reid,  1  Tex.  App.  Civ. 
Cas.  §  296;  International,  etc.,  R.  Co.  v. 
Malone,  1  Tex.  App.  Civ.  Cas.  §  232. 

^yisctms^n. —  Folsom  c.  Apple  River  Log- 
Driving  Co.,  41  Wis.  002. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  281. 

Cattle-guards. —  In  an  action  for  injury  to 
crojjs  because  of  a  railroad  comi)any's  failure 
to  erect  proper  cattle-guards,  plaintiff  is  en- 
titled to  recover  the  value  of  the  crops  and 
also  reasonable  compensation  for  the  time 
and  lal)or  necessarily  expended  in  trying  to 
prevent  further  damage.  St.  Louis,  etc.,  R. 
Co.  f.  liitz,  33  Kan.  404,  6  Pac.  533. 

Evidence  of  fertility  of  land. —  In  an  action 
for  injury  to  growing  crops  which  in  their 
present  c()n<litioii  have;  no  market  value,  evi- 
dence tliiif,  tli('  land  on  whlcli  tlu!  crops  were 
growing  w!is  v<'rv  fertile  Hnd  ])roductive  nnd 
liiid  for  a  HcricH  of  yc;n's  produced  vegetables 
whieh  were  bii'ger  and  brought  better  ))rices 
than  tlie  average  la  admissible  in  order  to 
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provide  an  estimate  of  the  value  of  the  crop 
as  it  was  when  destroyed.  Economy  Light, 
etc.,  Co.  V.  Cutting,  49  111.  App.  422. 

86.  St.  Louis,  etc..  It.  Co.  v.  Lyman,  57 
Ark.  512,  22  S.  W.  170;  Galveston,  etc.,  R. 
Co.  f.  Horne,  69  Tex.  643,  9  S.  W.  440;  Mis- 
souri, etc.,  R.  Co.  V.  Pfluger,  (Tex.  Civ.  App. 
1894 J  25  S.  W.  792;  Missouri  Pac.  R.  Co.  v. 
Wise,  3  Tex.  App.  Civ.  Cas.  §  .386;  Texas, 
etc.,  R.  Co.  r.  Reid,  1  Tex.  App.  Civ.  Cas. 
§  296. 

A  growing  crop  of  wheat  has  an  approxi- 
mate value  at  every  stage  of  its  growth,  and 
in  trespass  for  the  wrongful  act  of  another 
in  plowing  it  under  the  measui-e  of  damages 
is  its  value  at  the  time  of  the  wrongful  act 
with  interest  thereon.  Clark  v.  Bank.s,  6 
Houst.  (Del.)  584. 

87.  ShotM'ell  V.  Dodge,  8  Wash.  337,  36 
Pac.  254.  Where  in  an  action  for  the  de- 
struction of  a  growing  crop  the  only  evidence 
offered  by  which  the  value  of  the  crop  could 
be  ascertained  was  the  cost  of  planting  and 
cultivating  up  to  the  time  of  the  destruction 
the  judgment  will  be  reversed,  as  the  proper 
method  of  determining  the  value  of  such 
crop  is  to  prove  its  probable  yield  under 
proper  cultivation,  the  value  of  the  yield 
when  matured  and  ready  for  sale,  the  expense 
of  producing  it,  harvesting  it,  and  preparing 
it  for,  and  transporting  it  to,  market.  Gal- 
veston, etc.,  R.  Co.  r.  Ryan,  (Tex.  Civ.  App. 
1893)  21  S.  W.  1013;  Galveston,  etc.,  R.  Co. 
V.  Borsky,  2  Tex.  Civ.  App.  545,  21  S.  W. 
1011.  In  Smith  r.  Chicago,  etc.,  R.  Co.,  38 
Iowa  518,  the  measure  of  damages  again.st  a 
railroad  company  for  injuries  to  growing 
crops  caused  by  defendant's  failure  to  con- 
struct cattle-guards  was  held  to  be  the  market 
value  of  the  crops  when  matured,  less  the 
expense  of  fitting  them  for  market  from  the 
tijue  of  the  injury,  and  diminished  by  the 
value  of  the  portion  of  the  crops  .saved. 

88.  Gresham  v.  Taylor,  51  Ala.  505;  In- 
ternational, etc.,  R.  Co.  V.  Benitos,  59  Tex. 
320;  Taul  r.  Shanklin,  1  Tex.  App.  Civ.  Cas. 
§  1135.  Where  growing  corn  was  destroyed 
by  cattle  after  the  owner  had  expended  on  the 
crop  all  the  labor  it  was  necessary  to  expend 
before  harvesting,  it  was  held  that,  althougli 
the  destruction  of  the  corn  at  that  stage  of 
its  growth  was  the  loss  of  all  the  corn  that 
■would  have  matured  had  it  not  been  de- 
stroyed, the  owner  could  recover  only  the 
value  of  the  corn  at  the  time  of  the  injury. 
Richardson  r.  Northrup,  00  Barb.  (N.  Y.')  85. 
In  an  action  to  recover  daninges  for  injuries 
doiui  to  growing  crops  by  the  defendant's 
bogs,  it  was  held  to  be  error  to  admit  evi- 
dence of  whiit  the  crops  injured  in  June 
would  have  been  worth  in  the  fall  if  unin- 
jured.   Hays  r.  Crist,  4  Kan.  350. 
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In  tliose  cases  where  tlie  crop  is  of  a  permanent  nature,  sucli  as  growing  grass, 
and  its  destruction  has  injured  the  land  itself,  it  has  been  held  that  the  measure 
of  damages  is  the  diminished  value  of  tiie  land  after  the  injury  ;  '^'^  but  if  the 
thing  destroyed,  although  it  is  part  of  the  realty,  has  a  value  which  can  be 
accurately  measured  and  ascertained,  without  reference  to  the  value  of  the  soil  in 
which  it  stands  or  out  of  which  it  grows,  the  recovery  must  be  for  the  value  of 
the  thing  thus  destroyed,  and  not  for  the  difference  in  the  value  of  the  land  before 
and  after  such  destruction.^" 

h.  Injury  to  RipaFian  Owners.^^  Riparian  rights  are  property  and  are  valu- 
able, and  although  they  must  be  enjoyed  in  due  subjection  to  the  rights  of  the 
property  they  cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired,  and 
where  damages  are  claimed  for  loss  of  such  rights  they  may  be  recovered.^^  The 
measure  of  damages  in  such  cases  depends  upon  the  amount  of  injury  inflicted 
and  the  nature  of  the  rights  violated.**^  While  the  courts  have  not  been  agreed 
as  to  whether  the  true  measure  of  damages  would  be  the  depreciation  in  value  of 
the  property  or  the  cost  of  restoration,''''  they  have  been  inclined  to  the  latter 
view,^^  unless  the  cost  of  remedying  the  injury  equals  or  exceeds  the  cost  of  the 
thing  injured,  in  which  case  such  value  becomes  the  measure  of  damages.^'' 

D.  For  Bpeaeh  of  Contract —  l.  In  General.  While  in  some  of  the  earlier 
cases  a  discretion  was  allowed  the  jury  in  fixing  the  damages  in  view  of  all  the 
circumstances  of  the  case,''''  yet  under  the  present  practice  the  measure  of  damages 


89.  Ft.  Worth,  etc.,  R.  Co.  r.  Wallace,  74 
Tex.  581,  12  S.  W.  227;  Ft.  Worth,  etc.,  R. 
Co.  V.  Hogsett,  67  Tex.  685,  4  S.  W.  365; 
Galveston,  etc.,  R.  Co.  v.  Seymour,  63  Tex. 
345;  Gulf,  etc.,  R.  Co.  v.  Helsley,  62  Tex. 
■593;  Missouri,  etc.,  R.  Co.  f.  Goode,  7  Tex. 
Civ.  App.  245,  26  S.  W.  441;  Texas,  etc.,  R. 
Co.  V.  Land,  3  Tex.  App.  Civ.  Cas.  §  50. 

In  an  action  against  a  railroad  company  for 
burning  plaintiff's  grass  evidence  of  the  value 
of  the  grass  for  grazing  purposes  is  admissi- 
ble. Galveston,  etc.,  R.  Co.  v.  Rheiner,  (Tex. 
Civ.  App.  1894)  25  S.  W.  971. 

Permanent  injury. —  "^^^lere  an  overflow  of 
land  only  damages  the  crops  thereon  and 
causes  no  permanent  injury  to  the  land  ex- 
cept as  showing  a  liability  on  its  part  to 
further  similar  overflows,  it  is  error  to  in- 
struct the  jury  that  they  may  compensate  the 
owner  for  permanent  injury  to  his  land  by 
estimating  its  value  before  and  after  the 
overflow.  Gulf,  etc.,  R.  Co.  r.  Haskell,  4 
Tex.  Civ.  App.  550,  23  S.  W.  546. 

90.  Whitbeck  v.  New  York  Cent.  R.  Co.,  36 
Barb.  (N.  Y.)  644. 

91.  See  supra,  VII,  H,  5;  and,  generally, 
Waters. 

92.  Minnesota. —  Brisbine  v.  St.  Paul,  etc., 
R.  Co.,  23  Minn.  114. 

Neio  York. —  Rumsey  v.  New  York,  etc.,  R. 
Co.,  133  N.  Y.  79,  30  N.  E.  654,  28  Am.  St. 
Hep.  600,  15  L.  R.  A.  618. 

Rhode  Island. —  Providence  Steam  Engine 
€o.  V.  Providence,  etc.,  Co.,  12  R.  I.  348,  34 
Am.  Rep.  652. 

Wisconsin. —  Delaplaine  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  214,  24  Am.  Rep.  386;  Chapman 
V.  Oshkosh,  etc.,  R.  Co.,  33  Wis.  629;  Holton 
V.  Milwaukee,  31  Wis.  27. 

United  States. —  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984. 

93.  Delaplaine  v.  Chicago,  etc.,  R.  Co..  42 


Wis.  214,  24  Am.  Rep.  386;  Chapman  v.  Osh- 
kosh, etc.,  R.  Co.,  33  Wis.  629 ;  Lyon  v.  Fish- 
mongers' Co.,  1  App.  Cas.  662,  46  L.  J.  Ch. 
68,  35  L.  T.  Rep.  N.  S.  569,  25  Wkly.  Rep. 
165. 

94.  Easterbrook  r.  Erie  R.  Co.,  51  Barb. 
(N.  Y.)  94;  Lentz  v.  Carnegie,  145  Pa.  St. 
612,  23  Atl.  219,  27  Am.  St.  Rep.  717;  Sa- 
bine, etc.,  R.  Co.  V.  Joachimi,  58  Tex.  456 ; 
Jones  V.  Gooday,  1  Dowl.  N.  S.  50,  10  L.  J. 
Exeh.  275,  8  M.  &  W.  146. 

Filling  of  pond. —  The  measure  of  damages 
sustained  by  a  riparian  ovi-ner  by  the  unlaw- 
ful filling  of  a  pond  is  the  depreciation  there- 
by occasioned  in  the  value  of  his  property, 
and  both  the  effect  upon  its  present  and  upon 
its  permanent  value  should  be  considered. 
Finley  v.  Hershey,  41  Iowa  389. 

Reduction  in  rental  value. —  The  true  rule 
of  damages  in  such  case  is  to  estimate  the 
injury  sustained  from  the  diversion  of  the 
water  in  the  use  of  the  land  for  the  purposes 
to  which  it  was  devoted,  or  for  which  it  would 
have  been  used  but  for  the  refusal  of  the 
defendant  upon  notice  to  discontinue  the  di- 
version. As  a  means  of  computation  a  re- 
duction in  rental  value  from  this  cause  may 
be  shown.  Clark  v.  Pennsylvania  R.  Co.,  145 
Pa.  St.  438,  22  Atl.  989,  27  Am.  St.  Rep.  710. 

95.  Hartshorn  v.  Chaddoek,  135  N.  Y.  116, 
31  N.  E.  997,  17  L.  R.  A.  426;  Lentz  v.  Car- 
negie, 145  Pa.  St.  612,  23  Atl.  219,  27  Am. 
St.  Rep.  717;  Sabine,  etc.,  R.  Co.  r.  Joachimi, 
58  Tex.  456. 

96.  Hartshorn  v.  Chaddoek,  135  N.  Y.  116, 
31  N.  E.  997,  17  L.  R.  A.  426;  Lentz  v.  Car- 
negie, 145  Pa.  St.  612,  23  Atl.  219,  27  Am. 
St.  Rep.  717. 

97.  Seaton  v.  New  Orleans  Second  Munici- 
pality, 3  La.  Ann.  44;  Benson  v.  Atwood,  13 
Md.  20,  71  Am.  Dee.  611;  Millar  v.  Hillard, 
Cheves  (S.  0.)  149. 
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is  a  question  of  law  to  be  determined  by  strict  legal  rules.*^  Wliere  parties  have 
fixed  the  measure  of  damages  in  the  contract  itself  such  mcasui-e  will  usually  be 
adopted ; and  so  where  the  parties  to  a  contract  of  sale  have  such  knowledge  of 
special  circumstances  affecting  the  question  of  damages  as  that  it  may  be  fairly 
inferred  they  contemplated  a  particular  rule  for  estimating  them  and  entered  into 
the  contract  on  that  basis,  that  rule  should  be  adopted.'  The  general  rule  as  to  the 
measure  of  damages  in  case  of  a  breach  of  contract,  where  there  is  no  bad  faith 
or  fraud  in  evidence,  is  the  amount  of  damages  which  naturally  result  or  flow  from 
the  breach  complained  of ;  and  must  be  such  as  the  parties  contemplated  as  a 
probable  consequence  of  a  breach,  and  which  are  capable  of  being  reasonably 
ascertained.^  In  other  words  the  measure  of  damages  is  the  damage  which 
actually  results  from  the  breach,  and  which  will  compensate  the  party  for  the 
injury  sustained,^  together  with  the  expense  or  cost  to  which  he  may  have  been 
subjected  as  a  consequence  of  the  breach.*  In  such  actions  the  question  is  not 
what  the  plaintiff  paid  because  of  the  breach  but  the  value  of  that  for  which  he 
paid.^    Remote,  speculative,  or  consequential  damages  are  not  allowed,  unless  they 


98.  Batchelder  v.  Sturgis,  3  Cusli.  (Mass.) 
201;  Leland  x,.  Stone,  10  Mass.  459;  McDow- 
ell f.  Oyer,  21  Pa.  St.  417 ;  Walker  x,.  Smith, 
28  Fed.  Cas.  No.  17,086,  1  Wash.  152;  Alder 
V.  Keighley,  15  L.  J.  Exch.  100,  15  M.  &  W. 
117. 

99.  Connecticut. — Tyler  v.  Marsh,  1  Day  1. 
Illinois. —  Chicago  v.  Sexton,  115  111.  230, 

2  N.  E.  263;  Dobbins  v.  Higgins,  78  111.  440; 
Folliott  V.  Hunt,  21  111.  654. 

Massachusetts. —  Leland  v.  Stone,  10  Mass. 
459. 

0/m'o.— Doolittle  v.  McCullough,  12  Ohio 
St.  300. 

Oregon. —  Zachary  v.  Swanger,  1  Oreg. 
92. 

Pennsylvania. —  Dunham  v.  Haggerty,  110 
Pa.  St.  560,  1  Atl.  667. 

Tennessee. —  MeWhirter  v.  Douglas,  1 
Coldw.  591. 

Texas. —  Equitable  Mortg.  Co.  v.  Wedding- 
ton,  2  Tex.  Civ.  App.  373,  21  S.  W.  576. 

Wisconsin. — Nash  v.  Hoxie,  59  Wis.  384,  18 
N.  W.  408. 

England. —  Alder  f.  Keightly,  15  L.  J. 
Exch.  100,  15  M.  &  W.  117. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  287; 
and  supra,  VIII. 

No  measure. —  The  general  rule  as  to  the 
measure  of  damages  in  an  action  for  breach 
of  contract  is  the  actual  loss  sustained ;  but 
where  from  the  nature  of  the  contract  no 
possible  mode  is  left  of  ascertaining  the  dam- 
age the  court  will  adopt  the  only  measvire  of 
damages  which  remains,  and  that  is  the  price 
agreed  to  be  paid.  Cofl'ee  v.  Mciggs,  9  Cal. 
363;  Baldwin  /:.  Bennett,  4  Cal.  392. 

1.  Eagle  Tube  Co.  r.  Edward  l^arr  Co.,  10 
Daly  (N.  Y.)  212,  10  N.  Y.  Suppl.  113  [cit- 
in(j  IJooth  V.  Spuyten  Duyvil  Rolling  Mill  Co., 
CO  N.  Y.  -187). 

2.  Sec  .s7f/r/Y(,  VII,  C,  3. 

Amount  of  hire  of  similar  property. — 
Where  A  (■otitriicted  to  fui'iiish  15  a,  l)()nt  at 
a  H[)ecifie(|  tiiM(?  to  used  in  (wiiveying  ex- 
curHioniHts  to  and  from  diU'erent  points,  an 
exiMirHion  train  being  expc'cted  to  arrive  at 
the  iiiiK!  fixed,  it  wiih  held  that  if  A  knew  of 
the  ext'iuHion  and  the  uhc  to  which  B  in- 
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tended  to  put  the  boat,  the  measure  of  dam- 
ages would  be  what  a  boat  like  A's  would  be 
worth  at  such  a  time.  Mace  v.  Ramsey,  74 
N.  C.  11. 

3.  See  supra,  VII,  C,  3. 

Damages  accruing  after  institution  of  suit. 
—  In  Gulf,  etc.,  R.  Co.  v.  Dunman,  85  Tex. 
176,  19  S.  W.  1073,  plaintiff  conveyed  certain 
land  to  defendant  in  consideration  of  defend- 
ant's agreement  to  fill  a  certain  tank  belong- 
ing to  plaintiff  with  water  at  fixed  intervals. 
Defendant  failed  to  perform.  It  was  held 
that  plaintiff's  measure  of  damages,  accruing 
after  termination  of  the  contract  by  institu- 
tion of  suit,  is  the  reasonable  value  of  the 
use  of  the  land  and  privileges. 

4.  Orr  V.  Bigelow,  14  N.  Y.  556;  Samuels 
V.  Fidelity,  etc.,  Co.,  49  Hun  (N.  Y.)  122,  1 
N.  Y.  Suppl.  850 ;  Mitchell  v.  Cornell,  44  N.  Y. 
Super.  Ct.  401 ;  Deyo  v.  Waggoner,  19  Johns. 
(N.  Y.)  241;  Collins  v.  Baumgardner,  52  Pa. 
St.  401;  Osborne  v.  Aj'ers,  (Tex.  Civ.  App. 
1895)  32  S.  W.  73;  Westfall  v.  Perry,  (Tex. 
Civ.  App.  1893)  23  S.  W.  740;  Welder  v. 
Dunn,  2  Tex.  App.  Civ.  Cas.  §  96;  Kelly  v. 
U.  S.,  31  Ct.  CI.  361;  Cole  v.  U.  S.,  23  Ct.  CI. 
341.    See  also  supra,  VII,  I,  4,  a. 

Deduction  for  expenses. —  In  an  action  on 
a  covenant  to  convey  certain  tobacco  to  New 
Orleans  and  sell  for  the  best  possible  price, 
the  criterion  of  damages  is  the  best  possible 
price  that  the  tobacco  would  bring,  deducting 
expenses  incident  to  the  sale.  Harris  v.  Ogg, 
1  J.  J.  Marsh.  (Ky.)  408. 

5.  Chamberlain  r.  Baltimore,  etc.,  R.  Co., 
60  Md.  518,  18  Atl.  267;  Dodd  v.  Jones,  137 
Mass.  322;  Turner  v.  McDonald,  4  Ohio  Cir. 
Ct.  397. 

In  case  of  uncertainty  as  to  the  value  of 

an  amount  elaiined  the  rule  is  to  assess  on  the 
basis  of  the  lowest  sum.  .lones'  Ajipeal,  02 
I'm..  St.  324. 

Nothing  paid. —  The  rule  of  damages  for 
the  breach  of  s])e('ial  (contracts,  where  nothing 
liiiH  been  |)ai(l,  is  to  give  the  dill'erence  bc- 
t-«'rcn  wliiil,  w:is  bo  paid  by  one  party  and 
I  he  \':iliii'  t>(  wii.s  to  be  (lone  by  the  other 

])arty.  Koyallciii  r.  IU)yiill()n,  etc.,  Tui'npike 
Co.,  14  Vt."  311. 
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can  be  traced  solely  to  tlie  breach  of  the  contract,  or  are  capable  of  exact  eom- 
pntation.''  Thus  speculative  profits  are  too  remote  to  be  included  in  the  estimate 
of  sucli  damages.'' 

2.  Partial  Performance.  In  cases  where  there  has  been  a  partial  performance 
of  the  contz-act  before  the  breach,  the  defendant  sliould  be  charged  with  the  costs 
and  expenses  of  the  plaintiff  in  completing  that  part  of  the  contract  remaining 
unperformed,^  provided  such  expenses  are  reasonable  ^  and  are  not  too  remotely 
connected  with  the  breach  complained  of.-'" 

3.  Delay  in  Performance.  Where  there  has  been  a  delay  in  the  performance  of 
a  contract,  the  owner  of  the  property  may  recover  as  damages  the  value  of  its 


6.  Willingham  v.  Hooven,  74  Ga.  233,  58 
Am.  Rep.  435 ;  Hazlip  x.  Austill,  4  Ky.  L. 
Rep.  982;  Holloway  v.  Stephens,  2  Thomps. 
&  C.  (N.  Y.)  658;  Mitchell  Cornell,  44 
N.  Y.  Super.  Ct.  401 ;  Deyo  v.  Waggoner,  19 
Johns.  (N.  Y. )  241;  McConaghy  v.  Pember- 
ton,  168  Pa.  St.  121,  31  Atl.  996.  And  see 
supra,  VII,  C,  3,  d. 

Contract  to  forbear  or  dismiss  suit. —  The 
damages  for  a  breach  of  an  agreement  to  for- 
bear to  collect  a  debt  cannot  be  greater  than 
the  amount  of  such  debt  with  interest  and 
costs,  and  cannot  include  damages  arising 
from  a  forced  sale  on  execution.  Indiana, 
etc.,  R.  Co.  V.  Scearce,  23  Ind.  223.  In  Deyo 
f.  Waggoner,  19  Johns.  (N.  Y.)  241,  A  for 
a  consideration  of  five  dollars  promised  to 
forbear  the  payment  of  a  note  given  by  B 
for  six  months.  A  did  not  forbear,  but  sued 
B  on  the  note  within  the  time  stipulated.  It 
was  held  in  an  action  for  a  breach  of  this 
agreement  that  A  was  entitled  to  recover  the 
five  dollars  paid  by  him  and  the  costs  in  the 
suit  oiT  the  note,  but  not  for  any  consequen- 
tial damages,  or  for  the  trouble,  inconven- 
ience, and  expense  he  had  been  put  to  in 
being  obliged  to  leave  his  business  and  in 
raising  money  to  pay  the  note. 

Expenses  in  acquiring  professional  knowl- 
edge.—  In  an  action  by  an  artist  to  recover 
the  value  of  a  portrait  of  children,  painted 
for  a  father,  who  refused  to  accept  it,  it  is 
error  to  instruct  the  jury  to  give  as  damages 
what  the  picture  was  worth,  and  what  the 
artist's  services  were  worth,  taking  into  con- 
sideration the  exhausting  studies  necessary 
to  acquire  skill  as  an  artist  and  the  time  con- 
sumed and  expenses  incurred  in  acquiring 
professional  knowledge  and  distinction.  Tur- 
ner r.  Mason,  65  Mich.  662,  32  N.  W. 
846. 

The  idleness  of  workmen,  delay  in  business, 
and  expenses  in  attempting  to  procure  else- 
where the  articles  contracted  for  are  not  to 
be  considered  in  estimating  damages  for  the 
non-fulfilment  of  a  contract.  Walker  v.  Ellis, 
1  Sneed  (Tenn.)  515. 

7.  Beckley  r.  Munson,  22  Conn.  299;  Hay 
%.  Williams,  8  Ky.  L.  Rep.  434;  Arrowsmith 
V.  Gordon,  3  La.  Ann.  105;  Abbott  v.  Gatch, 
13  Md.  314,  71  Am.  Dec.  635.  And  see  supra, 
VII,  G,  2. 

The  reason  stated  for  discarding  expected 
profits  as  an  element  in  the  estimation  of  the 
loss  is  that  the  party  charged  is  not  presumed 
to  have  made  his  contract  with  reference  to 


such  results,  unless  the  special  circumstances 
are  communicated  to  him  at  the  time ;  but 
where  they  are  such  as  he  ought  to  have 
contemplated,  as  a  reasonable  and  probable 
result  of  his  breach,  they  will  affect  the  meas- 
ure of  damages  in  favor  of  the  complaining 
party.  Abbott  v.  Gatch,  13  Md.  314,  71  Am. 
Dec.  635. 

8.  Michigan. —  Nester  v.  Swift,  50  Mich. 
42,  14  N.  W.  692. 

Minnesota. —  Carli  v.  Seymour,  26  Minn. 
276,  3  N.  W.  348. 

Nebraska. —  Von  Dorn  v.  Mengedoht,  41 
Nebr.  52.5,  59  N.  W.  800. 

New  York. —  New  York  t.  Second  Ave.  R. 
Co.,  102  N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep. 
839. 

Oregoji. —  Savage  v.  Glenn,  10  Oreg.  440. 
See  15  Cent.  Dig.  tit.  "  Damages,"  §  306 
et  seq. 

Allowance  for  inferior  work. —  In  Bush  v., 
Jones,  2  Tenn.  Ch.  190,  it  was  held  that  the 
measure  of  damages  in  cases  of  partial  per- 
formance of  a  special  agreement  is  ordinarily 
the  difference  between  the  contract  price  and 
the  value  of  the  work  done,  estimating  the 
latter  upon  the  basis  of  the  contract  price  for 
the  class  of  work  contracted  for  and  allowing 
for  inferior  work  accordingly. 

Service  of  city  employees. —  Wliere  a  city 
completed  the  construction  of  waterworks  af- 
ter the  contractors  had  failed  to  carry  out 
their  contract,  as  it  had  a  right  to  do  under 
such  contract,  in  a  suit  by  the  city  on  the 
contractors'  bond,  it  was  held  that  a  charge 
was  properly  made  for  the  services  of  men 
permanently  in  the  employ  of  the  city,  they 
having  done  much  extra  work  for  which  the 
contractors  would  have  had  to  pay  an  equal 
amount,  and  that  sums  of  money  paid  in  set- 
tlement of  claims  for  damages  from  blasting, 
etc.,  were  chargeable,  although  no  notice  was 
given  to  the  contractors  before  settling.  New- 
ton V.  Devlin,  134  Mass.  490. 

9.  New  York  v.  Second  Ave.  R.  Co.,  102 
N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep.  839. 

10.  Newton  v.  Devlin,  134  Mass.  490. 
Conjectures  of  witnesses. —  Where  a  slave 

was  hired  for  the  purpose  of  making  a  crop 
and  then  taken  away  by  the  owner,  it  seems 
that  the  measure  of  damages  is  the  hire  of 
the  slave,  the  I'ent  of  the  land,  all  the  ex- 
penses incurred,  and  actual  loss  sustained, 
rather  than  the  conjecture  of  a  witness  as 
to  what  the  crop  would  have  been  worth. 
Hobbs  V.  Davis,  30  Ga.  423. 
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use  daring  the  period  covered  bj  tlic  delay ; and  sucli  damages  have  usually 
been  measured  by  a  sum  equal  to  the  rental  value  of  the  property  during  tlie 
period  of  delay. It  seems,  however,  that  in  order  to  recover  the  rental  value  of 
the  property  during  the  time  of  delay,  some  evidence  of  opportunity  to  rent  must 
be  introduced  in  evidence. Where  no  time  is  specified  in  the  contract  as  to  the 
completion  of  the  work,  it  should  be  performed  within  a  reasonable  time,  and  the 
measure  of  damages  for  an  unreasonable  delay  is  the  difference  between  the 
market  value  of  the  pi'opcrty  at  the  time  of  delivery  and  when  it  should  have 
been  delivered  under  the  tei-ms  of  the  contract."  Where  there  has  been  a  delay 
under  a  contract  for  the  construction  of  vessels,  the  measure  of  damages  will 
usually  be  the  ordinary  hire  of  the  vessel  during  the  time  of  delay, and  there  can 
be  no  recovery  for  speculative  or  prospective  profits  claimed  as  a  result  of  the 
delay.^'' 

4.  Defects  in  Performance.  Where  a  contract  has  been  defectively  per- 
formed and  damages  are  claimed  for  such  reason,  the  damages  should  be  meas- 
ured by  the  difference  between  the  value  of  the  property  in  its  defective  condition 
and  its  value  if  it  had  been  completed  in  compliance  with  the  contract ; "  and 


11.  Illinois. —  Snell  r.  Cottingham,  72  111. 
161. 

Indiana. —  Singer  v.  Farnsw'orth,  2  Ind. 
597. 

Michigan. —  John  Hutchinson  Mfg.  Co.  v. 
Pinch,  91  Mich.  156,  51  N.  W.  930,  30  Am. 
St.  Rep.  463. 

Missouri. —  Cochran  i".  People's  R.  Co.,  113 
Mo.  359,  21  S.  W.  6;  Dangler  t:  Auer,  55  Mo. 
App.  548;  McConey  v.  Wallace,  22  Mo.  App. 
377. 

New  York.—  Ruff  v.  Rinaldo,  55  N.  Y.  664 ; 
Wagner  v.  Corkhill,  40  Barb.  175. 

Pennsylvania. —  Finch  v.  Heermans,  5  Luz. 
Leg.  Reg.  125. 

Bee  15  Cent.  Dig.  tit.  "Damages,"  §  309 
et  seq. 

12.  Colorado. —  Mclntire  V.  Barnes,  4  Colo. 
285. 

District  of  Columbia. —  Washington,  etc., 
R.  Co.  V.  American  Car  Co.,  5  App.  Cas.  524. 

Illinois.— Kori  v.  Lull,  70  111.  420;  Gal- 
braith  r.  Chicago  Architectural  Iron  Works, 
50  111.  App.  247. 

loiva. — Novelty  Iron  Works  v.  Capital  City 
Oatmeal  Co.,  88  Iowa  524,  55  N.  W.  518. 

Maryland.—  New  York  Cent.  Trust  Co.  v. 
Arctic  Ice  Mach.  Mfg.  Co.,  77  Md.  202,  26 
Atl.  493. 

Nohrn.ska. —  Consaul  v.  Sheldon,  35  Nebr. 
247,  52  N.  W.  1104. 

Neio  York. —  Wagner  v.  Corkhill,  40  Barb. 
175;  Ansonia  Brass,  etc.,  Co.  r.  Gerlach,  8 
Misc.  2.56,  28  N.  Y.  Suppl.  546;  Reich  v. 
Col  well  Lead  Co.,  21  N.  Y.  Suppl.  495; 
Seril)npr  r.  Jacobs,  0  N.  Y.  Suppl.  856. 

Oregon. —  Savage  v.  Glenn,  JO  Orog.  440. 

/'fiinsylvo/nia.. —  Rogers  v.  Bemus,  69  Pa. 
St.  432.' 

See  15  Cent.  Dig.  tit.  "Damages,"'  S  311. 

Rental  value  of  machines. —  In  an  action 
foi'  ii  breach  of  contriict  to  fm-nish  ico  ma- 
cliincH  l)y  a  certain  time,  the  set-oil"  of  the 
fair  n'iit;il  V!ihic  of  the  machines  for  the  time 
they  wciv'  used  before  iicccptanco  cannot  be 
cHlimiitcd  on  I  he  .'icfiiiil  number  of  days  they 
were  \vorl<cil,  when  it  apfxmi'H  tli((y  were  not 
worked  the  whol(!  of  each  day;  but  the  total 
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product  during  that  time,  divided  by  the 
full  daily  capacity  of  the  machines,  will  show 
the  number  of  days  that  ought  to  be  reck- 
oned. Maryland  Ice  Co.  f.  Arctic  Ice  Maeh. 
Mfg.  Co.,  79  Md.  103,  29  Atl.  69. 

13.  Wagner  v.  Corkhill,  40  Barb.  (X.  Y.) 
175;  McCarthy  v.  Gallagher,  4  Misc.  (N.  Y.) 
188,  23  N.  Y.  Suppl.  884.  In  Horgan  v.  Mc- 
Kenzie,  17  N.  Y.  Suppl.  174,  it  was  held  that, 
where  the  plaintiff  had  rented  part  of  the 
premises  before  the  time  for  completing  the 
contract  for  repairs,  and  had  also  rented 
other  portions  of  the  premises  after  the  re- 
pairs were  made,  loss  of  rent  as  an  item 
of  damage  could  not  be  allowed. 

It  is  not  sufficient  to  prove  merely  the  con- 
jectural rental  value  to  entitle  a  recovery  on 
that  ground.  The  plaintiff  must  show  what 
amount  in  rents  he  would  probably  in  fact 
have  recovered.  Savage  v.  Glenn,  10  Oreg. 
440. 

14.  Whalon  v.  Aldrich,  8  Minn.  346. 

15.  Brown  r.  Foster,  51  Pa.  St.  165;  Finch. 
V.  Heermans,  5  Luz.  Leg.  Reg.  (Pa.)  125. 

Liability  after  reasonable  delay. —  A  me- 
chanic undertaking  to  make  and  deliver  a 
crank  to  a  steamer  as  soon  as  possible  is  only 
liable  for  damages  caused  by  her  detention 
during  the  time  actually  necessary  to  obtain 
a  suitable  crank  after  a  reasonable  period 
has  elapsed  for  the  performance  of  his  agree- 
ment.   Cable  V.  Leeds,  6  La.  Ann.  293. 

16.  Taylor  r.  Maguire,  13  Mo.  517;  Rogers 
V.  Beard,' 36  Barb.  (N.  Y.)  31.  In  Wood  v. 
Derbyshire,  2  Del.  Co.  (Pa.)  247,  it  was  held 
that  in  an  action  of  covenant  on  a  seah>d  in- 
strument for  failure  to  construct  and  deliver 
a  vessel  (a  barg(>)  within  a  specified  time, 
the  just  mcasuje  of  damiiges  is  the  dilTcrence' 
between  the  profit  whicli  ouglit  to  liave  been 
made  on  tlie  boat  so  to  be  built  and  that  on 
other  boats  which  plaintiff  might  have  been' 
obliged  to  liire  pending  the  delivery  of  the 
roriiicr  vessel. 

17.  Indiana. —  Sunman  r.  Clark,  120  Ind. 
142,  22  N.  E.  113. 

Ma.isacliv.iiclti. —  Wliito  r.  McLaren,  151 
M:nss.  553,  24  N.  E.  Oil;  Wiley  V.  Atliol,,150\ 
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this  nile  obtains  even  wliere  tlie  property  as  delivered  has  no  market  value. 
The  measure  of  damages  in  such  cases  has  been  held  to  be  the  costs  and  expenses 
reasonably  necessary  to  make  the  work  conform  to  the  requirements  of  the  con- 
tract, on  the  principle  that  plaintiff  is  entitled  to  work  such  as  he  contracted  for.^^ 
5.  Prevention,  of  Performance.  Where  a  party  has  contracted  to  perform 
certain  work  and  is  prevented  by  the  other  party  to  the  contract  from  entering 
on  or  completing  the  same  the  measure  of  damages  is  iTSually  considered  to  be 
the  amount  that  might  have  been  realized  had  the  contract  been  carried  to  com- 
pletion.^*^   Tlie  compensation  agreed  upon  is  prima  facie  the  measure  of  dam- 


Mass.  426,  23  N.  E.  311,  6  Ju.  R.  A.  342; 
Norway  Plains  Sav.  Bank  i.  Moors,  134  Mass. 
129;  Moulton  v.  iNlcOwen,  103  Mass.  587. 

Michigan. —  White  v.  Brockway,  40  Mich. 
209. 

'New  York. —  Barretts,  etc.,  Dyeing  Estab- 
lishment Co.  V.  Wharton,  101  N.  Y.  631,  4 
N.  E.  344;  Morton  v.  Harrison,  52  N.  Y. 
Super.  Ct.  305. 

'North  Carolina. —  Twitty  v.  McGuire,  7 
N.  C.  501. 

Oregon. — Chamberlain  t.  Hibbard,  26  Oreg. 
428,  38  Pac.  437. 

Texas. —  Fagan  v.  Whiteomb,  (App.  1889) 
14  S.  W.  1018. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  320 
et  seq. 

18.  Sunman  v.  Clark,  120  Ind.  142,  22 
N.  E.  113;  Mack  v.  Snell,  140  N.  Y.  193,  35 
N.  E.  493,  37  Am.  St.  Rep.  534;  Somerby  v. 
Tappan,  Wright  (Ohio)  229. 

19.  Indiana. — Howe  Mach.  Co.  v.  Reber,  66 
Ind.  498. 

Iowa. —  Smith  v.  Bristol,  33  Iowa  24. 

Louisiana. —  Leathers  v.  Sweeney,  41  La. 
Ann.  287,  5  So.  662. 

Missouri.- —  W'right  v.  Sanderson,  20  Mo. 
App.  534. 

New  York. —  Malony  v.  Brady,  18  N.  Y. 
Suppl.  757. 

Ohio. —  Somerby  v.  Tappan,  Wright  229. 

United  States. —  Stillwell,  etc.,  Mfg.  Co.  v. 
Phelps,  130  U.  S.  520,  9  S.  Ct.  601,  32  L.  ed. 
1030. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  320 
et  seq. 

Decrease  in  value  after  repair. —  Where  in 
an  action  to  recover  for  sawing  logs  the  de- 
fense rests  upon  bad  sawing,  the  measure  of 
plaintiff's  recovery  was  held  to  be  the  con- 
tract price,  deducting  therefrom  the  cost  of 
resawing  the  logs  and  the  decrease  in  value 
still  existing  after  such  resawing.  Grice  v. 
Noble,  66  Mich.  700,  33  N.  W.  768. 

Loss  of  profit  during  delay. — Where  A  con- 
tracted to  put-up  certain  machinery  in  a 
mill  and  promised  to  pay  plaintifl's  all  dam- 
ages which  they  should  sustain  by  reason  of 
its  insufficiency,  it  was  held  that  if  the  ma- 
chinery was  insufficient  plaintiffs  were  enti^ 
tied  to  recover  such  sum  as  would  be  suffi- 
cient to  put  the  machinery  in  such  condition 
as  was  contemplated  by  the  contract,  and 
such  sum  as  the  mill  would  have  earned  dur- 
ing the  time  it  was  necessarily  delayed  in 
consequence  of  the  breakage  or  defects  in  the 
machinery,  taking  the  fair,  ordinary  net 
profits.    Davis  v.  Talcott,  14  Barb.  (N.  Y.) 


611.  See  also  Wade  v.  Haycock,  25  Pa.  St. 
382.  So  also  it  was  held  in  Blanchard  v. 
Ely,  21  Wend.  (N.  Y.)  342,  34  Am.  Dec.  250, 
which  was  an  action  to  recover  the  price 
stipulated  for  building  a  steamboat,  that  the 
plaintiff  might  recover  the  full  amount,  with- 
out any  deduction  for  damages  to  the  defend- 
ant for  the  loss  of  trips  and  the  profits  result- 
ing therefrom  on  account  of  defects  in  the 
boat  or  its  machinery. 

Rebuilding  not  in  conformance  with  con- 
tract.—  If  the  machinist  has  failed  to  fulfil 
his  contract  as  to  capacity,  and  has  aban- 
doned it,  but  the  mill  has  not  thereupon  been 
shut  down  and  adjusted  to  such  capacity,  he 
is  not  liable  for  the  time  that  would  reason- 
ably have  been  required  for  that  purpose,  nor 
for  the  time  actually  consumed,  more  than 
two  years  after,  for  repairs  and  rebuilding 
not  made  to  conform  to  his  contract.  Wil- 
liams r.  Island  City  Milling  Co.,  25  Oreg. 
573,  37  Pac.  49. 

20.  Ala'bama. — Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614,  11  So.  60. 

Florida.— Breryt  v.  Parker,  2.3  Fla.  200,  1 
So.  780. 

Illinois. — •  Demme,  etc.,  Furniture  Co.  i'.. 
McCabe,  49  111.  App.  453;  Cook  County  V. 
Sexton,  16  111.  App.  93. 

Iowa. —  Marquis  x.  Lauretson,  70  Iowa  23, 
40  N.  W.  73. 

Kentucky. — Henderson  Bridge  Co.  f.  O'Con- 
nor, 88  Ky.  303,  11  S.  W.  18,  957,  11  Kv.  L. 
Rep.  146;  Smith  v.  Perry,  13  Ky.  L.  Rep. 
083. 

Maryland. —  Black  v.  Woodrow,  39  Md. 
194;  Rittenhouse  v.  Baltimore,  25  Md.  336. 

Mississijjpi. — Friedlander  v.  Pugli,  43  Miss. 
Ill,  5  Am.  Rep.  478. 

Nebraska. —  Von  Dorn  f.  Mengedoht,  41 
Nebr.  525,  59  N.  W.  800. 

Neio  York. —  Jones  v.  Judd,  4  N.  Y''.  411; 
Rosepaugh  v.  Vredenburgh,  16  Hun  60;  Stan- 
ton V.  Miller,  14  Hun  383;  Moran  v.  Mc- 
Swegan,  33  N.  Y.  Super.  Ct.  350. 

Ohio. —  Doolittle  v.  McCuUougli,  12  Ohio 
St.  360;  Turner  v.  McDonald,  4  Ohio  Cir.  Ct. 
397. 

Tennessee. — Toomey  v.  Atyoe,  95  Tenn.  373, 
32  S.  W.  254. 

Texas. —  Ball  f.  Britton,  58  Tex.  57;  Hood 
V.  Raines,  19  Tex.  400. 

'Vermont. —  Hathaway  v.  Sabin,  63  Vt.  527,. 
22  Atl.  633;  Curtis  i:  Smith,  48  Vt.  116; 
Preble  i:  Bottom,  27  Vt.  249. 

IVisconsin. —  Wood  r.  Sehettler,  23  Wis. 
501. 

United  States.— 'U.  S.  v.  Smith,  94  U.  S. 
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ages,'^^  and  the  plaintiff  is  entitled  to  recover  any  direct  loss  occasioned  by  the 
defendant's  failure  to  perform  the  contract,^^  including  such  reasonable  exjjetises 
as  he  has  incurred  in  preparing  to  perform  the  contract'^' and  the  loss  of  such 
material  as  he  may  have  on  hand  at  the  time  the  defendant  refused  to  permit 


214,  24  L.  ed.  115;  Ferris  r.  U.  S.,  28  Ct.  CI. 
332;  Harvey  v.  U.  K.,  8  Ct.  CI.  501;  Figh  v. 
U.  S.,  8  Ct.  CI.  319. 

fcee  15  Cent.  Dig.  tit.  "  Damages,"  §  320 
et  seq. 

Value  of  property  not  completed. —  In  Al- 
len V.  Thrall,  36  Vt.  711,  it  was  held  that 
where  a  party  had  prevented  the  completion 
of  a  contract  to  furnish  machines  that  plain- 
tiff's right  to  recover  in  respect  to  the  unfin- 
ished machines  was  not  the  value  of  his  labor 
and  the  material  bestowed  upon  them,  but 
that  his  damages  also  included  the  prevention 
of  completion ;  and  in  estimating  such  dam- 
ages the  value  to  plaintiff  of  the  unfinished 
machines  in  his  possession  might  be  consid- 
ered. 

Value  of  services  over  contract  price. —  In 

Doughty  V.  O'Donnell,  4  Daly  (N.  Y.)  60,  it 
was  held  that  in  an  action  to  recover  for  per- 
sonal services  in  foreclosing  a  chattel  mort- 
gage, where  it  appeared  that  the  defendant 
wilfully  prevented  the  performance  of  the 
contract,  plaintiff  might  recover  the  value  of 
his  services,  although  they  were  in  excess  of 
the  compensation  as  fixed  by  the  contract. 

21.  Arkansas. — Brodie  v.  Watkins,  33  Ark. 
545,  34  Am.  Rep.  49;  Walworth  v.  Pool,  9 
Ark.  394. 

Colorado. —  McClair  v.  Austin,  17  Colo. 
576,  31  Pac.  225. 

Indiana. —  Louisville,  etc.,  E.  Co.  v.  Holler- 
bach,  105  Ind.  137,  5  N.  E.  28. 

Kentucky. —  Wood  f.  Morgan,  6  Bush  507; 
Western  v.  Sharp,  14  B.  Mon.  144;  Jewell  v. 
Blandford,  7  Dana  472;  Chamberlin  v.  Mc- 
Callister,  6  Dana  352. 

Mississippi. — Friedlander  v.  Pugh,  43  Miss. 
Ill,  5  Am.  Rep.  478. 

Missouri. —  iSteinburg  v.  Gebhardt,  41  Mo. 
519. 

Wisconsin. —  Danley  v.  Williams,  10  Wis. 
581. 

United  States.— liardj  v.  U.  S.,  9  Ct.  CI. 
244. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  326 
et  seq. 

22.  Arkansas. — O'Connell  r.  Rosso,  50  Ark. 
003,  20  S.  VV.  531. 

California. —  O'Connell  v.  Main  St.,  etc., 
Hotel  Co.,  90  Cal.  515,  27  Pac.  373. 

Illinois.—  AliMn  v.  Working,  132  111.  484, 
24  N.  E.  54;  Kenwood  Bridge  Co.  v.  Dunder- 
dalc,  50  111.  App.  581. 

JtifJiaiia. —  l^ouisville,  etc.,  R.  Co.  r.  Holler- 
hach,  105  hid.  137,  5  N.  E.  28. 

/oira. —  Howe  Mach.  Co.  V.  Bryson,  44  Iowa 
159,  24  Am.  Itcp.  735. 

Kansas. —  Osborne      Stasson,  25  Kan.  736. 

Kenlucky. —  WcHtcrii  v.  Sharp,  14  B.  Mon. 
144. 

Louisiana. —  Silih'ilx'r  r.  Dielman,  44  La. 
Ann.  462,  10  So.  931;  Moore  v.  llowiinl,  18 
La.  Ann.  (135. 

|XI,  D,  51 


Michigan. —  Loud  v.  Campbell,  26  Mich. 
239. 

Minnesota. —  Glaspie  f.  Glaseow,  28  Minn. 
158,  9  N.  W.  009;  Morrison  v.  Lovejoy,  6 
Minn.  319. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  V. 
Echols,  54  Miss.  204. 

Missouri. —  Hammond  f.  Beeson,  112  Mo. 
190,  20  S.  W.  474. 

'New  Hampshire. — Hutt  v.  Hickey,  07  N.  H. 
411,  29  Atl.  456. 

New  York. —  Nason  Mfg.  Co.  v.  Stephens, 
127  N.  Y.  002,  28  N.  E.  411;  Durkee  v.  Mott, 
8  Barb.  423 ;  Meylert  v.  Gas  Consumers'  Ben. 
Co.,  14  N.  Y.  Suppl.  148;  Sharp  Pub.  Co.  v. 
Grant,  1  N.  Y.  City  Ct.  314. 

Pennsylvania. — Rogers  v.  Davidson,  142  Pa. 
St.  436,  21  Atl.  1083. 

Texas.—  Long  v.  McCauley,    ( Sup.   1887 ) 

3  S.  W.  689;  Porter  v.  Burkett,  65  Tex.  383. 

Vermont. —  Chamberlin  t.  Scott,  33  Vt.  80. 

Virginia. —  Kendall  Bank  Note  Co.  v.  Sink- 
ing Fund  Com'rs,  79  Va.  563. 

Wisconsin. —  Salvo  v.  Duncan,  49  Wis.  151, 

4  N.  \N.  1074. 

United  States. — Taylor  Mfg.  Co.  f.  Hatcher 
Mfg.  Co.,  39  Fed.  440,  3  L.  R.  A.  587 ;  Insley 
V.  Shepard,  31  Fed.  869;  Hamblv  v.  Delaware, 
etc.,  R.  Co.,  21  Fed.  541;  Kellogg  Bridge  Co. 
V.  U.  S.,  15  Ct.  CI.  206. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  326 
et  seq. ;  and  supra,  VII,  B,  C. 

23.  Arkansas. — O'Connell  i'.  Rosso,  50  Ark. 
603,  20  S.  W.  531. 

California. —  O'Connell  f.  Main  St.,  etc.. 
Hotel  Co.,  90  Cal.  515,  27  Pac.  373. 

Illinois. —  Kenwood  Bridge  Co.  v.  Dunder- 
dale,  50  111.  App.  581. 

Missouri. —  Hammond  v.  Beeson,  1 12  Mo. 
190,  20  S.  W.  474;  Athletic  Baseball  Assoc. 
f.  St.  Louis  Sportsman's  Park,  etc..  Assoc., 
07  Mo.  App.  053. 

Neiv  Hampshire. — Hutt  v.  Hickey,  67  N.  H. 
411,  29  Atl.  456. 

New  Yorfc.— Durkee  v.  Mott,  8  Barb.  423; 
Meylert  v.  G.as  Consumers'  Ben.  Co.,  14  N.  Y. 
Suppl.  262. 

Pennsylvania. —  Rogers  v.  Davidson,  142 
Pa.  St.  430,  21  Atl.  1083. 

Vermont. —  Chamberlin  v.  Scott,  33  Vt.  80. 

United  fi'to^cs.— Bulkley  v.  U.  S.,  19  Wall. 
37,  22  L.  ed.  62;  Taylor  Mfg.  Co.  v.  Hatcher 
Mfg.  Co.,  39  Fed.  440,  3  L.  R.  A.  587. 

See  15  Cent.  Dig.  tit.  '■  Damages,"  §  326 
ct  seq.;  and  supra,  VII,  I,  4,  b. 

Partial  use  of  preparatory  work. —  Where 
in  an  action  for  a  brcacli  of  contract  to  cut 
and  haul  logs  the  evidence  showed  that  the 
contractor  had  used  the  preparatory  work 
after  its  compl(>tion  for  the  delivery  of  part 
of  the  log,s,  an  instruction  that  such  con- 
tractor was  entitled  to  the  cost  of  his  prepar- 
atory work,  \\itli()ut  any  deduction  of  the 
value  that  he  had  derived  from  its  use  prior 
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him  to  perform  liis  agreement.^*  If  profits  form  a  constituent  element  of  tlie 
contract  and  their  less  is  a  natural  and  proximate  result  of  the  breach,  and  sncli 
as  nia}'^  be  reasonably  presiinied  to  have  been  contemplated  by  the  contract  and 
the  parties,  they  are  usually  considered  the  measure  of  damages ;  but  in  order 
to  warrant  a  recovery  they  must  be  such  as  may  be  estimated  with  reasonable 
certainty,  and  where  they  are  merely  speculative,  conjectural,  or  too  remote  they 
will  not  be  allowed.^^  If  the  proof  shows  that  profits  Avould  have  been  realized 
had  the  party  not  been  prevented  from  performing  the  contract  they  are  recover- 
able, and  the  measure  of  profits  as  damages  is  the  difference  between  the  cost  of 
doing  the  work  and  the  price  agreed  to  be  paid.^^  In  considering  items  of  profit 
or  expense  the  courts  are  inclined  to  regard  the  magnitude  of  the  contract  and 
other  elements  of  loss  that  may  affect  the  defendant^  as  well  as  the  release  from 


to  his  discharge,  was  erroneous.  Brent  v. 
Parker,  23  Fla.  200,  1  So.  780. 

24.  Alphin  v.  Working,  132  111.  484,  24 
N.  E.  54;  New  Orleans,  etc.,  E.  Co.  r.  Echols, 
54  Miss.  264. 

25.  See  supra,  VII,  G,  2. 

26.  Danforth  v.  Tennessee,  etc.,  R.  Co.,  93 
Ala.  614,  11  So.  60;  Beck  v.  West,  87  Ala. 
213,  6  So.  70;  Brigham  v.  Carlisle,  78  Ala. 
243,  56  Am.  Rep.  28;  Moore  r.  Howard,  18 
La.  Ann.  635;  McMaster  v.  State,  108  N.  Y. 
542,  15  N.  E.  417;  Masterton  x.  Brooklyn,  7 
Hill  (N.  Y.)  61,  42  Am.  Dec.  38;  U.  S.  v. 
Behan,  110  U.  S.  338,  4  S.  Ct.  81,  28  L.  ed. 
168;  Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.  (U.  S.)  526,  14  L.  ed.  157;  Taylor 
Mfg.  Co.  V.  Hatcher  Mfg.  Co.,  39  Fed.  440,  3 
L.  R.  A.  587 ;  Hunt  v.  Oregon  Pac.  R.  Co.,  38 
Fed.  481,  13  Sawy.  516,  1  L.  R.  A.  842.  See 
also  supra,  VII,  G,  2. 

27.  Alabama. —  Tennessee,  etc.,  R.  Co.  v. 
Danforth,  112  Ala.  80,  20  So.  502;  Bonifay 
r.  Hassell,  100  Ala.  269,  14  So.  46;  Danforth 
r.  Tennessee,  etc.,  R.  Co.,  93  Ala.  614,  11  So. 
00 ;  George  r.  Cahawba,  etc.,  R.  Co.,  8  Ala. 
234. 

Arkansas. —  Gibney  v.  Turner,  52  Ark.  117, 
12  S.  W.  201. 

California. —  Winans  f.  Sierra  Lumber  Co., 
66  Cal.  61,  4  Pac.  952. 

Illinois. —  Ryan  v.  Miller,  52  111.  App.  191. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Lutes, 
112  Ind.  276,  11  N.  E.  784,  14  N.  E.  706; 
Dunn  V.  Johnson,  33  Ind.  54,  5  Am.  Rep.  177. 

Kentucky. —  Thompson  r.  Jackson,  14  B. 
Mon.  114. 

Maine. —  Morgan  v.  Hefler,  68  JMe.  131. 

Maryland. — Baltimore,  etc.,  R.  Co.  x.  Stew- 
art, 79  Md.  487,  29  Atl.  964. 

Michigan. —  Greenwood  v.  Davis,  106  Mich. 
230,  64  N.  W.  26 ;  Scheible  v.  Klein,  89  Mich. 
376,  50  N.  W.  857 ;  Rayburn  r.  Comstock,  80 
Mich.  448,  45  N.  W.  378 ;  Leonard  v.  Beaudry, 
68  Mich.  312,  36  N.  W.  88. 

Minnesota. —  Silberstein  r.  Duluth  News- 
Tribune  Co.,  68  Minn.  430,  71  N.  W.  622. 

Missouri. —  Crescent  Mfg.  Co.  v.  N.  O.  Nel- 
son Mfg.  Co.,  100  Mo.  325,  13  S.  W.  503; 
Gabriel  v.  Akinville  Pressed  Brick,  etc.,  Co., 
57  Mo.  App.  520. 

A^eif  J ersey. —  Boyd  v.  Meighan,  48  N.  J.  L. 
404,  4  Atl.  778. 

Neio  York. —  Devlin  v.  New  York,  63  N.  Y. 
8 ;  Devlin  v.  New  York,  4  Misc.  106,  23  N.  Y. 


Suppl.  888;  Riley  v.  Black,  1  Misc.  283,  20 
N.  Y.  Suppl.  695;  Thomas  v.  Cauldwell,  26 
N.  Y.  Suppl.  785;  Graves  v.  Hunt,  8  N.  Y. 
St.  308;  Masterton  v.  Brooklyn,  7  Hill  61, 
42  Am.  Dec.  38. 

North  Carolina. —  Oldham  v.  Kerchner,  79 
N.  C.  106,  28  Am:  Rep.  302;  Clements  v. 
State,  77  N.  C.  142. 

Tennessee. —  Singleton  v.  Wilson,  85  Tenn. 
344,  2  S.  W.  801. 

West  Virginia. —  Hare  v.  Parkersburg,  24 
W.  Va.  554;  Patton  v.  Elk  River  Nav.  Co., 
13  W.  Va.  259. 

Wisconsin. —  Walsh  r.  Myers,  92  Wis.  397, 
66  N.  W.  250;  Allen  v.  Murray,  87  Wis.  41, 
57  N.  W.  979 ;  Nash  v.  Hoxie,  59  Wis.  384,  18 
N.  W.  408. 

United  States.— TJ.  S.  v.  Speed,  8  Wall. 
77,  19  L.  ed.  449;  Stout  r.  U.  S.,  27  Ct.  CI. 
385;  Floyd  v.  U.  S.,  2  Ct.  CI.  429;  Mvers  v. 
York,  etc.,  R.  Co.,  17  Fed.  Cas.  No."  9,997, 
2  Curt.  28. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  326 
et  seq. ;  and  supra,  VII,  G,  2. 

28.  Seaton  v.  New  Orleans  Second  Munici- 
pality, 3  La.  Ann.  44 ;  Ferris  v.  U.  S.,  28  Ct. 
01.  332;  Smith  v.  U.  S.,  11  Ct.  CI.  707. 

Evidence  of  subcontracts. —  W^here  a  rail- 
road company  had  prevented  a  contractor 
from  performing  his  part  of  an  agreement,  it 
was  held  that  the  difference  between  the 
amount  of  his  contract  and  of  certain  sub- 
contracts that  he  had  entered  into  was  not 
a  proper  rule  of  damages  and  that  no  evi- 
dence in  regard  to  them  could  be  admitted. 
Story  V.  New  York,  etc.,  R.  Co.,  6  N.  Y.  85. 

Rise  in  price  of  labor. —  WTiere  a  contractor 
Avas  delayed  in  the  performance  of  his  con- 
tract by  the  neglect  of  the  government  to 
furnish  building  material,  he  is  entitled  to 
recover  damages  for  losses  sustained  on  his 
contract  from  a  rise  in  the  price  of  labor 
during  the  delay.  Bitting  v.  U.  S.,  25  Ct.  CI. 
502. 

Forced  sale. —  In  Rittenhouse  r.  Baltimore, 
25  Md.  336,  where  a  contractor  had  engaged 
to  construct  the  brick  work  of  a  public  build- 
ing under  the  authority  of  a  city  ordinance, 
it  was  held  that  on  the  repeal  of  the  city 
ordinance  he  was  entitled  to  recover  for  a 
quantity  of  brick  held  in  possession  at  the 
time  he  contracted,  and  which  he  afterward 
sold  at  a  less  price  than  that  charged  at  the 
time  that  the  contract  Avas  made. 
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care,  trouble,  risk,  and  responsibility  attending  a  full  execution  of  the  contract 
on  tlie  ])art  of  the  plaintiff.''^" 

6.  Contract  For  Work,  Labor,  or  Services.  In  an  action  for  the  breach  of  a 
contract  for  work,  labor,  or  services,  the  ])laintiff  is  entitled  to  recover  for  all  loss 
resulting  as  a  natural  and  necessary  result  of  the  breach.^  Where  there  has  been 
a  breach  of  contract  to  perform  a  specific  piece  of  work  or  service  the  plaintiff  is 
entitled  to  recover  what  it  would  reasonably  cost  to  perform  the  same"^  or  wliat 


29.  Danforth  r.  Tennessee,  etc.,  R.  Co.,  93 
Ala.  614,  11  So.  60;  U.  S.  t.  Speed,  8  Wall. 
(U.  S.)  77,  19  L.  ed.  449;  Insley  v.  Shepard, 
31  Fed.  869. 

30.  Alabama. —  Baltzell  v.  Moritz,  85  Ala. 
123,  4  So.  835;  Fail  v.  McRee,  30  Ala.  01. 

Georgia. —  Water  Lot  Co.  v.  Leonard,  30 
Ga.  560;  Baldwin  f.  Lessner,  8  Ga.  71. 

Illinois. —  Rockford,  etc.,  R.  Co.  v.  Becke- 
meier,  72  111.  207. 

Indiana. —  Spence  v.  Owen  County,  117  Ind. 
573,  18  N.  E.  513;  Glass  i:  Garber,  55  Ind. 
336;  Ellison  v.  Dove,  8  Blaekf.  571. 

Iowa. —  Amsden  v.  Dubuque,  etc.,  R.  Co., 
28  Iowa  542. 

Kansas. — Missouri,  etc.,  R.  Co.  v.  Ft.  Scott, 

15  Kan.  435. 

Kentucky. —  Hazlip  r.  Austill,  4  Ky.  L. 
Rep.  982. 

Maine. —  Fowler  v.  Kennebec,  etc.,  R.  Co., 
31  Me.  197. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Res- 
ley,  7  Md.  297. 

Massachusetts. — Marston  v.  Singapore  Rat- 
tan Co.,  163  Mass.  296,  39  N.  E.  1113;  Ken- 
worthy  c  Stevens,  132  Mass.  123. 

Michigan. — Hosmer  v.  Wilson,  7  IMieh.  294, 
74  Am.  Dee.  716. 

Missouri. —  Black  River  Lumber  Co.  V. 
Warner,  93  Mo.  374,  6  S.  W.  210;  Clark  v. 
Marshall,  34  Mo.  429. 

Nehraska. —  Esterly  Harvesting  Mach.  Co. 
V.  Frolkey,  34  Nebr.  110,  51  N.  W.  594. 

Neiu  Hampshire. —  Robinson  v.  Gilman,  43 
N.  H.  485. 

New  Jersey. —  Trenwith  v.  Gilvery,  50 
N.  J.  L.  18,  11  Atl.  325  [affirmed  in  50 
N.  J.  L.  080,  17  Atl.  1104]  ;  Lehneis  r.  Egg 
Harbor  Commercial  Bank,  (Ch.  1893)  26  Atl. 
797. 

New  Tor/,;.— Beach  v.  Grain,  2  N.  Y.  86, 
49  Am.  Dec.  369;  Savery  t'.  Ingersoll,  46  Hun 
176;  Hoard  c.  Garner,  3  Sandf.  179;  Morrell 
V.  Long  Island  R.  Co.,  15  Daly  127,  3  N.  Y. 
Suppl.  928;  King  r.  Brown,  2  Hill  485. 

North  Carolina.— BeU  v.  Walker,  50  N.  C. 
43. 

Oregon. — Blagen  r.  Thompson,  23  Greg.  239, 
31  Pac.  047,  18  L.  R.  A.  315. 

Pennsi/lvania. — Hutchinson's  Appeal,  (1889) 

16  Atl.  701;  McDowell's  Appeal,  12:1  Pa.  St. 
381,  10  Ai\.  753. 

Texas. —  Wilson  r.  Graham,  14  Tex.  222; 
Wliite  v.  Aflieck,  1  Tex.  Cas.  78. 

VernKiiiL — Keyea  r.  Western  Vermont  Slate 
Co.,  34  Vt.  81. 

United  HlalcH. —  Knowlton  v.  Oliver,  28 
Fed.  510. 

See  15  (Jcnt.  Dig.  tit.  "  DaiiiagCK,"  8  292. 
Attempt  at  performance.— In  an  action  by 
an  advc)  l  ining  agc'nt  for  breach  of  a  contract 
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under  which  he  was  to  place  all  of  defend- 
ants' advertising  as  defendants  might  direct 
in  consideration  of  certain  commissions  on 
the  amount  of  advertising,  the  plaintiff  can, 
in  tlie  absence  of  proof  of  special  damage, 
recover  commissions  only  for  such  advertise- 
ments as  were  actually  published,  and  not 
for  advertisements  which  he  contracted  to 
publish  but  was  unable  to  place  on  account 
of  defendants'  withdrawing  their  advertise- 
ments from  him.  Savage  t.  Drs.  K.  &  K.'s 
U.  S.  Medical,  etc.,  Assoc.,  59  Mich.  400,  26 
N.  W.  652. 

Theatrical  engagement. —  ^^Tien  a  theatri- 
cal contract  is  broken  the  damages  recover- 
able are ;  { 1 )  The  value  of  the  labor  done 
under  it,  and  (2)  such  further  damage  as 
maj'  be  legally  assessed  for  the  breach ;  and 
this  must  be  such  only  as  arises  from  facts 
existing  at  the  time  of  the  breach.  Escott 
r.  Cram,  13  Pittsb.  Leg.  J.  (Pa.)  412.  In 
Schonberg  v.  Cheney,  3  Hun  (N.  Y. )  677,  it 
was  held  that  where  defendant,  the  owner  of 
a  theater,  agreed  with  plaintiff  to  produce 
a  play  written  by  plaintiff',  on  a  certain  date, 
and  to  pay  him  twenty  dollars  for  each  time 
of  its  performance,  defendant  was  only  bound 
to  produce  the  play  once,  and  was  only  liable 
in  damages  for  the  amount  to  be  paid  for  one 
exhibition. 

Warranty. —  W^here  the  defendant  agi-eed 
if  a  harvester  failed  to  do  good  work  to  fur- 
nish another  in  its  place,  on  his  failure  so  to 
do  the  measure  of  damages  is  the  value  of 
tlie  new  machine.  Piano  Mfg.  Co.  v.  Kesler, 
15  Ind.  App.  110,  43  N.  E.  925. 

31.  California. —  Taylor  v.  North  Pac. 
Coast  R.  Co.,  56  Cal.  317. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Lurton, 
72  111.  118. 

Massachusetts. —  Goddard  v.  Barnard,  16 
Gray  205 ;  Lawton  c.  Fitchburg,  etc.,  R.  Co., 
8  Cush.  230,  54  Am.  Dec.  753. 

Minnesota. —  Anderson  t".  Nordstrom,  60 
Minn.  231,  01  N.  W.  1132. 

Missou7-i. — Gathwright  v.  Callaway  Countv, 
10  Mo.  663. 

New  3'or7o.— Kidd  r.  McCormick,  83  N.  Y. 
391  ;  Deeves  r.  Richardson,  etc.,  Co.,  59  N.  Y. 
Super.  Ct.  423,  14  N.  Y.  Suppl.  633. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  r.  Carthage, 
36  Ohio  St.  031. 

Texas. —  Sherman  v.  Connor,  88  Tex.  35,  29 
S.  W.  1053. 

Vermont.— Forsyth  r.  Mann,  08  Vt.  110,34 
Atl.  481,  .v2  L.  R.  A.  788. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  292. 

Value  of  new  contract. —  Where  a  firm 
which  has  entered  into  a  contract  with  a  city 
for  the  construciion  of  waterworks  fails  to 
begin  the  work  the  ajnount  of  daniages  to 
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it  AA'ould  reasonably  cost  tlie  plaintiff  to  restore  the  property  to  its  original 
condition.^- 

7.  Contract  For  Board,  Lodging,  or  Support.  One  who  lias  entered  into  a 
contract  for  board,  lodging,  or  support  is  not  entitled  as  a  matter  of  course  to 
recover  the  whole  price  stipulated  to  be  paid  to  tlie  end  of  the  period  specified  in 
the  contract,  but  only  for  such  damages  as  properly  and  necessarily  result  from 
the  breach  of  the  contract.^^  In  such  cases  the  measure  of  damages  is  the  profits 
that  would  have  resulted  over  and  above  the  cost  of  the  board  during  the  time 
Avhen  other  boarders  could  not  have  been  obtained.^*  AVhere  damages  are  claimed 
for  a  breach  of  contract  of  support  during  life,  the  measure  thereof  must  necessarily 
depend  upon  the  terms  of  the  contract  and  the  relative  situations  of  the  j^arties.'^ 
It  seems,  however,  if  a  contract  by  one  person  to  support  another  for  life  is 
entirely  broken  the  person  entitled  to  support  may  recover  damages  for  the  full 
value  of  the  contract,^^  whicli  damages  are  not  measured  by  the  consideration 


which  the  city  is  entitled  is  at  least  equal  to 
the  difference  between  the  contract  price  and 
tlie  compensation  provided  for  in  a  new  con- 
tract made  in  pursuance  of  a  bid,  secured  by 
a  subsequent  advertisement  of  the  same  work. 
Goldsboro  c.  Mofiett,  49  Fed.  213. 

Value  of  repairs. —  Where  a  contractor  for 
keeping  a  public  bridge  in  repair  commits  a 
breach  of  his  contract  and  the  county  court 
has  caused  the  necessary  repairs  to  be  made, 
the  rule  of  damages  in  an  action  for  the 
breach  is  the  value  of  the  repairs  needed  and 
not  the  sum  the  county  might  have  spent  for 
them.    State  v.  Ingram,  27  N.  C.  441. 

32.  Smith  v.  Los  Angeles,  etc.,  E.  Co.,  98 
Cal.  210,  33  Pac.  53. 

33.  De  Lavalette  r.  Wendt,  11  Hun  (X.  Y.) 
432;  Strakosch  c.  Wray,  6  Misc.  (N.  Y. )  207, 
26  N.  Y.  Suppl.  537;  Crane  y.  Powell,  19 
N.  Y.  Suppl.  220;  Wilson  r.  Martin,  1  Den. 
(N.  Y.)  C02.  In  Haggin  r.  Price,  8  Dana 
(Ky. )  48,  A  agreed  to  board  B  a  year  for 
five  hundred  dollars^  and  B  quit  in  three 
months  without  cause.  It  was  held  that  A 
could  only  recover  -pro  rata  for  the  time  B 
continued  to  board  with  him,  and  compensa- 
tion for  the  loss  of  the  contract  to  the  end 
of  the  year. 

No  deduction  for  absence. —  Where  plaintiff 
contracted  to  furnish  defendant  Avith  board 
and  lodging  at  a  stipulated  price,  "  with  no 
deduction  in  case  of  absence,"  and  defendant 
left  before  the  expiration  of  the  time  agreed 
upon  without  notice  to  plaintiff,  the  latter 
may  recover  the  contract  price  for  the  time 
the  rooms  remained  vacant  after  defendant's 
departure,  and  is  not  limited  to  the  profits 
she  might  have  made  had  defendant  carried 
out  his  agreement.  Wilkinson  r.  Davies,  146 
N.  Y.  25,  40  N.  E.  501. 

Suit  before  expiration  of  term. — \An:ere  one 
after  engaging  rooms  with  board  for  a  defi- 
nite term  vacates  the  rooms  in  violation  of 
his  contract  and  is  sued,  damages  are  recov- 
erable up  to  the  time  of  trial,  not  merely  to 
the  time  of  tile  commencement  of  the  action, 
the  action  having  been  brought  before  the 
expiration  of  the  term.  Cummins  r.  Hanson, 
10  Daly  (N.  Y.)  403. 

34.  Lydesker  r.  Valentine,  71  Hun  (N.  Y.) 
194,  24  N.  Y.  Suppl.  567 ;  Strakosch  v.  Wray, 


6  Misc.  (N.  Y.)  207,  26  N".  Y.  Suppl.  537; 
Crane  v.  Powell,  19  N.  Y.  Suppl.  220. 

A  party  cannot  refuse  to  rent  rooms  to 
other  lodgers,  leaving  them  idle,  and  then  re- 
cover against  defendant  as  for  use  and  occu- 
pation, for  the  reason  that  he  has  no  right 
to  conduct  himself  in  such  a  manner  as  to 
make  the  damages  unnecessarily  burdensome. 
De  Lavalette  v.  Wendt,  11  Hun  (N.  Y.)  432: 
Wilson  V.  Martin,  1  Den.  (N.  Y.)  602.  The 
mea.sure  of  damages  for  breach  of  a  contract 
by  which  defendant  agreed  to  board  with 
plaintiff  for  one  year,  where  he  broke  the 
agreement  after  boarding  only  a  few  days, 
and  the  plaintiff  some  time  afterward  and 
before  the  expiration  of  the  year  gave  up  the 
house,  would  be  the  profits  she  would  have 
made  up  to  the  time  she  gave  up  the  house 
had  the  defendant  performed  his  contract, 
after  deducting  the  profits  on  boarders  put 
in  defendant's  rooms.  Wetmore  c.  Jaffray,  9 
Hun  (N.  140. 

35.  In  an  action  for  failure  to  support  and 
bury  decedent  according  to  contract,  it  is 
proper  to  allow  plaintiff  to  show  the  reason- 
able worth  of  keeping  decedent  to  the  time 
of  his  death  and  of  providing  a  decent  burial. 
Baughan  v.  Brown,  122  Ind.  115,  23  ¥.  E. 
695.  The  measure  of  damages  for  the  breach 
of  a  contract  under  which  defendant  for  a 
sum  paid  was  to  keep  and  maintain  in  his 
own  family  the  infant  daughter  of  plaintiff 
for  life  and  in  case  of  her  death  to  pay  her 
funeral  expenses,  the  infant  being  dead  at 
the  institution  of  the  action,  is  the  difference 
between  the  value  of  the  care  and  mainte- 
nance actually  given  and  the  A'alue  of  such 
care,  etc.,  stipulated  for  in  the  contract. 
Vancleave  v.  Clark,  118  Ind.  01,  20  X.  E. 
527,  3  L.  R.  A.  519.  The  measure  of  damages 
where  plaintiff'  seeks  to  recover  on  an  agree- 
ment to  support  and  maintain  another  during 
the  term  of  his  natural  life  is  the  amount 
which  his  board  and  nursing  during  his  last 
illness  were  reasonably  worth  less  the  value 
of  any  services  rendered  by  him.  Shake- 
speare v..  Markham,  10  Hun  (N.  Y.)  311. 

36.  Parker  v.  Russell,  133  Mass.  74;  Amos 
V.  Oakley,  131  Mass.  413;  Schell  r.  Plumb,  55 
N.  Y.  592  ;  Morrison  v.  McAfee,  23  Oreg.  530, 
32  Pac.  400.    Where  plaintiff  had  lived  with 
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that  is  expressed  in  the  contract,  but  are  measured  by  tlie  value  of  tlje  services 
rendered.'" 

8.  Contract  Restricting  Competition.  In  a  contract  restricting  coinjKitition  an 
exckisive  riglit  to  profits  may  l)e  reasonably  siipposed  to  liave  entered  into  the 
contemplation  of  the  [parties  at  the  time  the  contract  was  made  ;  hence  the  party 
is  as  a  general  rule  entitled  to  all  damages  necessarily  I'esulting  from  a  breach  of  such 
con  tract. In  such  cases  the  measure  of  damages  has  been  held  to  be  the  reason- 
able and  certain  profits  that  would  have  resulted  to  the  plaintiff  had  the  contract 
been  performed;*  but  this  does  not  extend  to  speculative  or  remote  profits 
depending  upon  market  values  and  the  amount  of  sales.^^ 


-and  been  maintained  by  defendant  for  sev- 
eral years  under  a  verbal  contract  by  which 
in  return  for  his  services  plaintiff  was  to  be 
maintained  during  the  rest  of  his  life,  it  was 
held  that  on  a  breach  of  the  contract  by  de- 
fendant plaintiff's  measure  of  damages  was 
not  the  value  of  his  services  over  the  value  of 
the  maintenance  furnished  for  the  period  he 
had  lived  with  defendant,  but  that  he  could 
recover  the  expense  of  his  support  which  de- 
fendant had  failed  to  furnish  according  to 
contract  before  the  commencement  of  the 
action,  and  the  prospective  expense  for  such 
maintenance  during  the  remainder  of  his  life. 
Carpenter  v.  Carpenter,  66  Hun  (N.  Y. )  177, 
20  N.  Y.  Suppl.  928.  In  Freeman  v.  Fogg, 
82  Me.  408,  19  Atl.  907,  it  was  held  that  the 
damages  for  breach  of  contract  for  a  life- 
support  are  such  sum  as  if  invested  at  a 
reasonable  rate  of  interest  will  yield  an  an- 
nual income  during  the  plaintiff's  life  suffi- 
cient for  his  support,  leaving  nothing  re- 
maining at  the  time  of  his  death. 

37.  Stanton  v.  Miller,  14  Hun'  (N.  Y.) 
383 ;  Graham  v.  Graham,  34  Pa.  St.  475. 

Expectancy  of  life. — -"^^liere  a  mother  con- 
veyed land  to  her  daughter  in  consideration 
of  a  life-support,  such  maintenance  is  meas- 
ured by  the  mother's  expectant  life  rather 
than  by  the  value  of  the  land  conveyed  to  the 
daughter  in  consideration  thereof.  Shover  v. 
Myrick,  4  Ind.  App.  7,  30  N.  E.  207. 

38.  Vidalat  v.  New  Orleans,  43  La.  Ann. 
1121,  10  So.  175. 

39.  Terry  v.  Eslava,  1  Port.  (Ala.)  273,  26 
Am.  Dec.  626;  Vidalat  v.  New  Orleans,  43 
La.  Ann.  1121,  10  So.  175;  Dean  v.  Emer- 
son, 102  Mass.  480;  Westfall  r.  Mapes,  3 
Grant  (Pa.)  198.  Where  one  who  had  been 
sued  for  an  infringement  of  a  patent  for  put- 
ting up  cemented  hams  agreed  that  in  con- 
sideration of  the  dismissal  of  the  suit  and 
of  a  right  to  the  partial  use  of  the  patent 
for  a  year  he  would  not  manufacture  or  put 
up  cemented  hams  during  the  existence  of  the 
patent,  it  was  held  in  an  action  on  such  con- 
tract tliat  the  measure  of  damages  was  prop- 
erly declared  to  Ik;  the  amount  tliat  the  plain- 
ti/V's  liiniis  liad  deitreciated  in  price  by  llio  ce- 
mented hams  ])ut  u])  and  sold  for  defendants, 
after  tli<i  ex|)iration  of  the  year  mentioned 
in  tli(!  contract,  and  Ix'fore  the  eommcncemcnt 
of  the  Kiiii.    Hillings  r.  Ames,  ;J2  Mo.  265. 

Cost  of  handling  goods. —  On  llie  breach  of 
jin  agrcenKMit  Itetwecn  a  I'ailrDud  coin|)iiiiy 
and  an  elevator  company  that  the  latter 
Hhould  have  tlu;  handling  of  all  grain  trans- 
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ported  over  the  railroad,  the  measure  of  flam- 
ages  is  the  difference  between  the  cost  of 
handling  the  grain  in  the  elevator  and  the 
price  stipulated  to  be  paid.  Richmond  v. 
Dubuque,  etc.,  R.  Co.,  20  Iowa  191. 

Evidence  of  loss. —  Although  an  agreement 
not  to  engage  in  business  in  competition  with 
plaintiff'  is  broken  by  defendant,  causing  it 
to  be  believed  that  he  is  a  member  of  a  com- 
peting firm,  the  damages  would  not  include 
all  loss  of  business  caused  by  the  competition 
of  that  firm,  and  plaintiff'  cannot  recover 
substantial  damages  for  such  a  breach,  with- 
out evidence  of  a  loss  of  business  resulting 
from  an  understanding  that  defendant  is  a 
member  of  the  firm.  Daniels  v.  Brodie,  54 
Ark.  216,  15  S.  W.  467,  11  L.  R.  A.  81. 

40.  Louisiana. —  Vidalat  r.  New  Orleans, 
43  La.  Ann.  1121,  10  So.  175. 

Maine. —  Frye  v.  Maine  Cent.  R.  Co.,  07  Me. 
414. 

Missouri. — -  'Wiggins  Ferry  Co.  r.  Chicago, 
etc.,  R.  Co.,  73  Mo.  389,  39  Am.  Rep.  519; 
Peltz  V.  Eichele,  62  Mo.  171. 

New  York. —  Wakeman  v.  Wheeler^  etc., 
Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am. 
Rep.  676. 

Wisco7isin. —  Dr.  Harter  Medicine  Co.  v. 
Hopkins,  83  Wis.  309,  53  N.  W.  501. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  302. 

Foreign  market. —  Where  A  agreed  to  give 
to  B  the  exclixsive  sale  for  the  export  of  ma- 
chines, but  broke  the  contract  by  selling  di- 
rectly to  exporters,  it  was  held  in  B's  action 
against  A  that  evidence  of  B's  profits  on  simi- 
lar machines  at  about  the  same  time  was  ad- 
missible on  the  question  of  damages,  but  that 
B  could  not  recover  moneys  expended  in  creat- 
ing a  market  abroad.  Carr  v.  Hills  Archi- 
medean Lawn  Mower  Co.,  12  Dalv  (N.  Y. ) 
332. 

41.  Wilson  Sewing  Maeh.  Co.  v.  Sloan,  50 
Iowa  367 ;  Howe  Mach.  Co.  v.  Brvson,  44 
Iowa  159,  24  Am.  Rep.  735;  Carr'r.  Hills 
Archimedean  Lawn  Mower  Co.,  12  Daly 
(N.  Y.)  332.  In  Frye  v.  Maine  Cent.  R.  Co'., 
67  Me.  414,  the  plaintiff  agreed  with  defend- 
ant railroad  company  to  run  a  stage  con- 
necting with  its  road,  for  the  conveyance  of 
"  travel  coming  from  or  going  to  "  the  rail- 
road, in  which  iigrcenient  the  times  of  leav- 
ing and  nriival  were  set  forth.  The  company 
in  consideration  therefor  agreed  to  give  him 
the  "exclusive  right  of  ticketing"  between 
the  Icrniini  of  the  stage  line,  for  a  certain 
length  of  time.  It  was  lield  that  the  measure 
of  plaintiff's  danuiges  for  the  breach  of  the 
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9.  Contract  For  Division  of  Profits  and  Losses.  Where  the  parties  to  a  con- 
tract have  entered  into  an  agreement  to  share  the  profits,  losses,  and  expenses 
resulting  therefrom,  the  measure  of  damages  for  its  breach  is  the  amount  of  profits 
which  the  plaintiff  would  have  received  under  the  contract  if  the  same  had  been 
carried  to  completion.*^  The  measure  of  damages  is  tlie  market  value  of  the 
property  when  the  contract  is  completed  ;  and  while  the  plaintiff  may  be  allowed 
for  actual  expenditures  and  services,*^  there  can  be  no  allowance  upon  expected 
sales  or  doubtful  offers.''^ 


contract  was  the  profits  which  he  was  in  fact 
able  to  make  upon  the  ti-ansportation  of  the 
passengers,  taking  into  account  the  situation 
and  use  of  his  property  and  the  carrying  on 
of  other  business  over  the  same  road,  but 
that  he  could  not  recover  damages  suffered 
by  him  in  the  steamboat  business  at  the  end 
of  the  stage  line.    See  also  supra,  VII,  G,  2, 

42.  A7a6amffl.— Beck  v.  West,  87  Ala.  213, 
6  So.  70 ;  Robinson  i:  Bullock,  66  Ala.  548. 

Maryland. —  Morrison  v.  Galloway,  2  Harr. 

6  J.  461. 

New  York.—  Bagley  r.  Smith,  10  N.  Y.  489, 
61  Am.  Dee.  756;    Crittenden  v.  Johnston, 

7  N.  Y.  App.  Div.  258,  40  N.  Y.  Suppl.  87. 
Pennsylvania. —  Hoy  v.  Gronoble,  34  Pa.  St. 

9,  75  Am.  Dec.  628. 

Wisco)isin.— Treat  v.  Hiles,  81  Wis.  280, 
50  N.  W.  896. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  301; 
and,  generally,  Joi?«T  Adventures. 

Amount  of  privilege. —  In  an  action  for  the 
breach  of  an  agreement  to  allow  the  plaintiff 
to  work  the  defendant's  farm  on  shares,  the 
measure  of  damages  depends  on  the  question, 
HoAv  much  is  such  a  privilege  (whether  it  is 
called  a  lease  or  right  of  occupation,  or  by 
whatever  name )  worth  ?  And  such  action 
may  be  maintained  immediately  on  the  re- 
fusal of  the  defendant  to  perform  his  part  of 
the  agreement.  Taylor  f.  Bradley,  30  N.  Y. 
129,  100  Am.  Dec.  415. 

Corporate  stock. —  In  Murphy  v.  Craig,  76 
Mich.  155,  42  N.  W.  1097,  plaintiff  and  de- 
fendant bought  two  boilers  to  be  sold  and 
the  proceeds  divided  between  them.  One  of  the 
laoilers  was  sold  and  the  proceeds  were  divided. 
Defendant  sold  the  other  boiler,  receiving 
one  thousand  two  hundred  and  fifty  dollars 
in  the  capital  stock  of  a  corporation  in  pay- 
ment, any  part  of  which  he  refused  to  deliver 
to  plaintiff.  It  was  held  that  plaintiff  could 
recover  in  assumpsit  as  damages  for  breach 
of  contract  one  half  of  the  value  of  the  stock. 

Enhanced  value. —  \'\niere  hides  of  plaintiff 
were  to  be  delivered  to  another  to  be  tanned 
and  returned,  and  the  net  proceeds  of  the 
sales,  after  deducting  costs  and  expenses,  were 
to  be  the  profit  or  loss  to  the  tanner,  and  the 
latter  made  an  assignment  to  defendant  for 
the  benefit  of  his  creditors,  the  measure  of 
damages  in  an  action  by  plaintiff  was  the 
value  of  his  interest  in  the  hides  and  not  the 
enhanced  value  thereof  when  manufactured 
into  leather.  Hyde  v.  Cookson,  21  Barb. 
(N.  Y.)  92. 

Partnership  accounts. —  In  an  action  by  a 
clerk  against  his  employer,  on  an  agreement 
whereby  the  former  was  to  receive  as  com- 
pensation a  certain  portion  of  the  net  profits 


of  the  business,  it  was  held  that  the  rule  for 
ascertaining  damages  was  precisely  the  same 
as  that  which  applied  to  partnership  ac- 
counts.   Wiggins  V.  Graham,  51  Mo.  17. 

43.  Beckwith  v.  Talbot,  2  Colo.  639. 

Demand  at  subsequent  period. — ^The  meas- 
ure of  damages  for  the  breach  of  a  covenant 
to  give  the  superintendent  of  a  farm  a  cer- 
tain portion  of  the  crop  "  raised  and  secured  " 
in  a  certain  year  is  the  value  of  his  share 
when  he  was  first  entitled  to  it,  although  he 
demanded  the  same  at  a  subsequent  period 
Avhen  the  articles  had  risen.  Owens  v.  Dur- 
ham, 5  Dana  (Ky.)  536. 

Increase  of  business. —  "Where  one  con- 
tracted to  pay  another  for  three  years  twenty 
per  cent  of  the  gross  receipts  from  the  sales 
of  compressed  yeast  which  the  latter  was  tO' 
manufacture  for  the  former,  the  measure  of 
damages  for  the  breach  is  such  sum  as  the 
latter  might  have  made  as  his  share  of  the 
contract  during  that  time,  less  what  he  might 
have  reasonably  earned,  and  in  estimating 
the  same,  sales  made  since  the  contract  may 
be  considered  with  other  evidence  showing 
the  probability  of  an  increase  or  deci'ease  of 
business.    Goldman  v.  Wolff,  6  Mo.  App.  490. 

44.  Eeed  r.  McConnell,  62  Hun  (N.  Y.) 
153,  16  N.  Y.  Suppl.  586. 

No  evidence  of  value  of  time. — In  an  action 
for  breach  of  a  contract  to  form  a  partner- 
ship, whereby  plaintiff  was  to  contribute  her 
labor  as  against  a  henneiy  plant  to  be  fur- 
nished by  defendant,  evidence  of  the  per  diem 
value  of  plaintiff's  services  while  awaiting 
the  completion  by  defendant  of  his  agree- 
ment cannot  be  considered  in  estimating  the 
damages,  where  there  was  no  evidence  in- 
ti'oduced  to  show  the  value  of  the  time  lost  or 
the  kind  of  employment  out  of  which  plaintiff 
could  have  made  the  sum  claimed.  Rockwell 
Stock,  etc.,  Co.  r.  Castroni,  6  Colo.  App.  521, 
42  Pac.  180. 

Removal  of  family. —  In  an  action  to  re- 
cover damages  for  the  breach  of  a  special  con- 
tract by  which  upon  certain  terms  and  con- 
ditions therein  mentioned  defendant  agreed 
to  furnish  and  keep  plaintiff  supplied  with 
a  stock  of  goods  for  carrying  on  business  in 
the  defendant's  store,  and  plaintiff  undertook 
to  carry  on  the  same  for  one-half  the  profits 
for  the  term  of  two  years,  it  was  held  that 
in  estimating  the  damages  it  was  competent 
for  the  arbitrators  to  whom  the  action  was 
referred  to  allow  plaintiff  compensation  for 
the  loss  of  his  time  and  for  the  expenses  of 
removing  his  family  to  and  from  the  place 
where  the  business  was  to  be  carried  on. 
Johnson  r.  Arnold,  2  Cush.  (Mass.)  46. 

45.  Beck  v.  West,  87  Ala.  213,  6  So.  70. 
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10.  Failure  to  Pay  Money.  TIjo  tneasure  of  (lama<<es  in  case  of  failiiro  to  pay 
money  under  a  C(Hitraet  depends  .soniewliat  up(;n  tlie  terms  of  the  contract  itself 
and  the  ])re.sent  worth  of  the  money  as  contracted  for/'*  l^nt  eucli  measure  of 
damages  has  usually  been  regulated  l)y  the  legal  rate  of  interest  during  tlie  time 
of  delay .^'^  Where  the  breach  of  contract  consists  in  a  failure  to  pay  the  debt  of 
another,  the  measure  of  damages  has  usually  been  considered  the  amount  lost  in 
pursuance  of  the  contract  on  the  part  of  the  injured  party  ;^  and  especially  docs 
this  rule  obtain  where  the  payment  is  not  eontraeced  in  money  for  a  specific 
debt,  but  involves  property  rights  that  are  or  may  be  endangered  by  a  breacli/^ 

11.  Failure  to  Pay  in  Property.    Where  the  contract  provides  that  a  sum 


46.  Thayer  r.  Hedges,  23  Ind.  141;  Mason 
V.  Biddlc,  6  J.  J.  Marsh.  (Ky.)  30;  Stock- 
ton V.  Scobie,  1  J.  J.  Marsh.  (Ky.)  6;  Cog- 
goshall  r.  Coggeshall,  2  Strobh.  (S.  C.)  51. 

Amount  payable  in  gold. —  In  Kaufman  v. 
Myers,  38  Ga.  133,  it  was  held  in  a  proceed- 
ing by  a  distress  warrant  to  recover  an 
amount  due  for  rent,  payable  under  the  con- 
tract in  "'American  gold  coin,"  that  plain- 
tiff could  recover  the  market  value  of  that 
amount  of  coin  reckoned  in  United  States 
legal  tender  treasury  notes.  In  Brown  V. 
Welch,  2C  Ind.  116,  under  a  contract  for  the 
payment  of  a  sum  of  money  in  gold,  or  if 
paid  in  paper  the  amount  thereof  necessary 
to  purchase  the  gold  at  the  place  of  payment, 
it  was  not  incumbent  on  the  promisor  in  ease 
he  failed  to  pay  the  stipulated  sum  in  gold 
to  pay  a  greater  sum  in  legal  tender  notes. 

Confederate  money. —  In  Hudspeth  v.  John- 
son, 34  Ga.  403,  it  was  held  that  where  an 
officer  had  been  negligent  in  collecting  an 
execution  after  the  depreciation  in  value  of 
Confederate  money  he  was  not  liable  for  the 
whole  amount  in  United  States  currency,  but 
only  for  such  amount  as  the  jury  might  de- 
cide that  the  Confederate  money  so  collected 
was  worth  at  that  time. 

English  money. —  In  Reiser  v.  Parker,  20 
Fed.  Cas.  No.  11, 085,  1  Lowell  262,  which 
was  an  action  to  recover  English  money  pay- 
able in  the  United  States,  it  was  held  that 
the  measure  of  damages  was  the  intrinsic 
value  of  the  English  money  measured  by  our 
own. 

47.  California. —  Guy  v.  Franklin,  5  Cal. 
416. 

Connecticut. —  Lathrop  v.  Atwood,  21  Conn. 
117. 

Indiana. —  Thayer  v.  Hedges,  23  Ind.  141; 
Brown  v.  Maulsby,  17  Ind.  10. 

Kentucky. —  Stockton  v.  Scobie,  1  J.  J. 
Marsh.  (>. 

Louisiana. —  Griffin  r.  His  Creditors,  6  Rob. 
210. 

Masmcliv  sells. —  Furnas  v.  Durgin,  110 
Mass.  TjOO,  20  Am.  Rop.  341. 

Minnesola. —  Mason  v.  Callcndor,  2  Minn. 
350,  72  Am.  Dec.  102. 

Missouri. —  Sturgess  v.  (!rum,  29  i\1o.  Ai)p. 
C44. 

New  Hampshire. —  Richards  r.  Whitllc,  1(! 
N.  II.  25!). 

Nciv  York.— Murviiy  v.  (jale,  52  Barb.  427; 
Cady  V.  Allen,  22  ISarb.  388. 

()li,io. —  Woodbridgc  lirojihy,  2  Ohiii  Dec. 
(n(;l)rint)  270,  2  West.  L.  Month.  274. 
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iSouth  Carolina. —  Gatewood  r.  Moses,  5 
Rich.  244. 

Tennessee. —  Morrison  r.  Searight,  4  Baxt. 
470. 

2'ea?as.— Close  r.  Fields,  13  Tex.  623. 

Yermont. —  Ferris  r.  Barlow,  2  Aik.  100. 

Washington. —  Arnott  t.  Spokane,  6  Wash. 
442,  33  Pac.  1063. 

United  States. —  Loudon  v.  Shelby  County 
Taxing  Dist.,  104  U.  S.  771,  20  L.  ed.  923; 
Memphis  v.  Brown,  10  Fed.  Cas.  Xo.  9,415,  1 
Flipp.  188. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  339 
et  scfj.;  and  supra.  VII,  M,  3. 

Interest  at  contract  price. —  In  Beckwith 
V.  Hartford,  etc.,  R.  Co.,  29  Conn.  208,  70  Am. 
Dec.  599,  it  was  held  that  where  a  railroad 
company  by  legislative  authority  had  issued 
bonds  with  the  interest  payable  semiannually, 
at  a  rate  of  interest  beyond  the  legal  rate, 
the  measure  of  damages  was  the  contract 
price  and  not  the  legal  rate  of  interest. 

Two  sums  contracted  for. —  In  White  v. 
Green,  3  T.  B.  IMon.  (Ky.)  155,  it  was  held 
that  where  a  party  had  contracted  to  paj-  one 
of  two  sums,  one  in  paper  and  the  other  in 
specie,  the  damage  upon  the  breach  of  such 
contract  is  the  value  of  the  less  valuable  of 
the  two  with  interest. 

48.  Illinois. —  Xelson  r.  Ravens,  3  111.  App. 
565. 

Indiana. —  Weddle  r.  Stone,  12  Ind.  625. 

Michigan. —  Pratt  r.  Bates,  40  Mich.  37. 

Minnesota. —  Merriam  v.  Pine  Citv  Lumber 
Co.,  23  Minn.  314. 

Missouri. —  Sturgess  v.  Crum,  29  Mo.  App. 
044. 

New  Hampshire. —  Richards  v.  Whittle,  10 
N.  H.  250. 

'New  York. — Wright  v.  Chapin,  87  Hun  144, 
33  N.  Y.  Suppl.  1008. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  341. 

49.  Lowe  V.  Turpie,  147  Ind.  052,  44  N.  E. 
25,  47  N.  E.  150,  37  L.  R.  A.  233;  Atherton 
r.  Williams,  19  Ind.  105;  Somers  v.  Wri^lit, 
115  Mass.  292.  In  Cady  r.  Allen,  22  Burl). 
(N.  Y.)  388,  it  was  held  that  upon  the  breach 
of  a  contract  to  pay  all  claims  against  a  cer- 
iain  lot,  which  was  at  the  time  subject  to  the 
lit'ii  of  an  existing  judgment,  the  mcusure  of 
I  he  (laniagcs  was  the  amount  of  the  judg- 
ment with  interest. 

Contract  to  loan  money. —  ^^'llere  a  person 
iigrecM  to  make  a  loan  to  another  if  the  title 
lo  hind  ofl'ered  as  security  is  perfected,  and 
(he  lulter  being  induiunl  thereby  com])lies  with 
the  reiiuiremcnts,  ho  may  on  broach  of  the 
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shall  be  paid  in  a  specified  article  of  property,  there  has  been  much  division  of 
opinion  as  to  the  true  measure  of  damages. Some  of  the  courts  liave  measured 
the  damas^es  by  the  value  of  the  property  at  the  time  of  the  stipulated  delivery  ^'^ 
or  demand,^'^  while  others  have  assessed  the  value  of  the  property  at  the  time  of 
the  contract.^^    The  question  of  damages  in  such  cases  has  usually  been  governed 


agreement  recover  such  damages  as  are  caused 
by  the  breach  and  which  may  reasonably  be 
supposed  to  have  entered  into  the  contem- 
plation of  the  parties.  Equitable  Mortg.  Co. 
V.  Thorn,  (Tex.  Civ.  App.  1894)  26  S.  W. 
276. 

50.  See  infra,  XI,  E,  2. 

In  an  action  for  breach  of  a  contract  to  pay 
for  wheat  in  certain  quantities  of  flour  and 
bran,  the  value  of  the  flour  and  bran  and  not 
the  value  of  the  wheat  is  the  measure  of  dam- 
ages.  Lucas  V.  Heaton,  1  Ind.  264. 

In  a  suit  on  a  promissory  note  for  salt, 
assigned  under  the  statute,  brought  by  the 
assignee  against  the  assignor,  the  value  of 
the  salt  as  assessed  by  the  jury  in  the  suit 
by  the  assignee  against  the  obligor,  is  the 
measure  of  damages.  McKinney  v.  McConnel, 
1  Bibb  (Ky.)  239. 

51.  Alabama. —  McGehee  r.  Posey,  42  Ala. 
330. 

Maine. —  Smith  v.  Berry,  18  Me.  122. 
Missouri. —  Thomas  x.  Starling,  1  Mo.  583. 
North  Carolina. —  Whitsett  v.  Forehand,  79 
N.  C.  230. 

Pennsylvania. —  Malaun  v.  Ammon,  1  Grant 
123. 

South  Carolina. —  Justrobe  v.  Price,  Harp. 
111. 

Tennessee. —  Elsey  v.  Stamps,  10  Lea  709. 
See  15  Cent.  Dig.  tit.  "Damages,"  §  344 
et  seq. 

Market  value. — Under  an  agreement  to  pay 
or  deliver  a  certain  quantity  and  quality  of  a 
commodity  —  gold  coin  or  anything  else  — 
upon  failure  to  perform  the  promisee  may  re- 
cover the  market  value  of  the  article  at  the 
time  and  place  when  and  where  it  should 
have  been  delivered ;  but  when  the  agreement 
is  to  pay  so  many  dollars,  whether  in  a  com- 
modity or  in  money,  the  amount  of  money 
agreed  to  be  paid  is  the  only  measure  of  dam- 
ages for  a  breach  of  the  covenant.  Murray 
V.  Gale,  52  Barb.  (N.  Y.)  427. 

Place  of  delivery  not  fixed  by  contract. — 
The  measure  of  damages  for  the  breach  of  a 
special  contract,  by  which  plaintiff  loaned 
to  defendant  a  specified  quantity  of  cotton 
of  a  certain  quality  and  defendant  agreed  to 
deliver  to  plaintiff  on  a  certain  future  day 
the  same  quantity  of  cotton  of  like  quality, 
is  the  value  of  the  cotton  on  the  day  fixed 
for  delivery;  and  this  rule  is  not  varied  be- 
cause the  place  of  delivery  is  not  fixed  by 
the  contract,  nor  because  the  cotton  is  to  be 
returned  in  kind.  Bozeman  v.  Rose,  40  Ala. 
212. 

Stipulation  as  to  price. —  In  an  action  on 
a  contract  providing  for  the  payment  of  a 
debt  in  wheat  of  a  certain  quality,  to  be  de- 
livered in  specified  amounts  at  specified  times 
annually,  at  a  stipulated  price  per  bushel. 


the  measure  of  damages  is  its  actual  value 
when  due  and  not  merely  its  value  at  the 
price  stipulated.  Starr  v.  Light,  22  Wis.  433, 
99  Am.  Dec.  55. 

52.  Safely  r.  Gilmore,  21  Iowa  588,  89  Am. 
Dec.  592;  West  v.  Wentworth,  3  Cow.  (N.  Y.) 
82. 

Extraordinary  price  at  time  of  demand. — 
In  Miller  v.  Cassady,  25  Iowa  323,  it  wag 
held  that,  where  a  party  had  stored  wheat  for 
another  during  several  years  whereby  the  lat- 
ter was  to  pay  him  five  bushels  of  wheat  for 
every  one  hundred  bushels  stored,  a  rule  of 
damages  allowing  the  plaintiff  for  the  value 
of  the  wheat  at  the  time  he  demanded  it, 
the  wheat  at  that  time  bearing  an  extraordi- 
nary price,  was  erroneous. 

No  proof  of  demand. — ^Vlierever  a  contract 
is  entered  into  for  the  delivery  of  a  specific 
article,  the  value  of  that  article  at  the  time 
fixed  for  the  delivery  is  the  amount  of  dam- 
ages to  be  recovered  on  a  breach  of  the  con- 
tract ;  and  if  no  time  is  fixed  for  the  delivery 
and  no  demand  proved  the  commencement  of 
the  suit  must  be  considered  the  demand,  and 
the  value  of  the  article  at  the  time  of  com- 
mencing the  action  with  interest  is  the  proper 
rule  of  estimation.  Davis  r.  Richardson,  i 
Bay  (S.  C.)  105. 

Time  of  demand. —  Where  plaintiff  sold 
property  to  A,  relying  for  security  on  the 
undertaking  of  defendants  to  deliver  to  plain- 
tiff certain  goods  at  specified  prices  on  de- 
mand, and  these  goods  at  the  time  of  the  de- 
mand had  fallen  in  value  below  the  prices  so 
specified,  in  an  action  for  the  non-delivery 
of  such  goods  it  was  held  that  the  plaintiff 
was  entitled  to  stand  in  the  same  situation 
as  if  he  had  paid  defendants  the  amount  of 
the  property  sold  to  A;  and  consequently  if 
the  goods  had  risen  in  value  after  the  de- 
mand plaintiff  would  have  been  entitled  to 
recover  the  value  of  them  at  the  time  of  trial, 
but  where  they  had  fallen  after  the  contract 
he  could  recover  only  their  value  at  the  time 
of  the  demand.  West  v.  Pritehard,  19  Conn. 
212. 

53.  Connecticut. —  Brooks  v.  Hubbard,  3 
Conn.  58,  8  Am.  Dec.  154;  Babbet  v.  Belding, 
1  Root  445. 

Indiana. —  Terrell  v.  Frazier,  79  Ind.  473. 

Iowa. —  Hise  v.  Foster,  17  Iowa  23. 

Kentucky. —  Clay  v.  Huston,  1  Bibb  461. 

New  York. —  Pinney  v.  Gleason,  5  Wend. 
393,  21  Am.  Dec.  223. 

South  Carolina. —  Fleming  v.  Robertson,  3 
Rich.  118. 

Tennessee. —  Ross  v.  Carter,  1  Humphr. 
415. 

Vermont. — Harrington  r.  Wells,  12  Vt.  505. 
See  15  Cent.  Dig.  tit.     Damages,"  §  344 
et  seq. 
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by  the  market  price  at  tlie  time  of  delivery  y''^  but  some  courts  liave  allowed  the 
highest  market  value  between  the  breach  and  the  time  of  trial. Where  the 
obligation  is  in  the  alternative;,  that  is,  to  pay  in  money  or  in  property,  the  Bum 
stipulated  rather  than  the  market  value  of  the  comjtiodity  has  been  considered  the 
true  measure  of  damages.'''' 

12.  Failure  to  Deliver  or  Convey  Property  —  a.  In  General.  Where  there 
has  been  a  failure  to  deliver  or  convey  property  according  U)  contract,  the  value 
of  the  property  has  usually  been  considered  the  measure  of  damages.-"    In  other 


Change  in  market  value. —  Where  a  debtor 
in  consideration  of  forbearance  agrees  to  de- 
liver to  the  creditor  goods  at  a  future  day 
to  a  specified  amount,  to  be  applied  in  pay- 
ment of  his  debt  to  that  extent,  and  he  breaks 
his  agreement,  the  ci'editor  is  entitled  to  re- 
cover as  damages  for  the  breach  of  the  agree- 
ment the  amount  so  agreed  to  be  paid,  al- 
though the  market  value  of  the  goods  is  the 
same  or  even  less  than  the  price  at  which 
they  -were  to  be  received.  Fletcher  v.  Der- 
rickson,  3  Bosw.  (N.  Y.)  181. 

54.  Phillips  V.  Ocmulgee  Mills,  55  Ga.  633 ; 
Parks  V.  Marshall,  10  Ind.  20;  Meserve  v. 
Ammidon,  109  Mass.  415;  Murray  v.  Gale, 
52  Barb.  (N.  Y.)  427.  And  see  Shepherd  v. 
Johnson,  2  East  211.  Where  defendants 
agreed  to  pay  to  plaintiffs  a  perpetual  annual 
rent  of  a  certain  number  of  ounces  of  silver 
of  a  specified  fineness  or  an  equivalent  in 
gold,  it  was  held  that  this  was  a  contract 
for  the  delivery  of  a  commodity  and  not  for 
the  payment  of  money,  and  that  the  measure 
of  damages  for  its  breach  was  the  market 
value  of  the  silver  or  gold  at  the  time  when 
it  should  have  been  delivered  with  interest. 
Essex  Co.  V.  Pacific  Mills,  14  Allen  (Mass.) 
389.  In  Pepper  v.  Peytavin,  12  Mart.  (La.) 
671,  it  was  held  that  the  creditor  of  an  obli- 
gation payable  in  produce  may  on  default  of 
the  debtor  buy  produce  of  the  same  kind  at 
the  market  price  and  claim  aw  equal  sum  in 
damages  or  claim  them  without  making  the 
purchase,  as  the  debtor  has  no  interest 
therein. 

Cost  of  transportation. —  On  the  breach  of 
a  contract  to  deliver  an  article  of  merchant- 
able quality  at  a  specified  place  distant  from 
market,  the  measure  of  damages  is  the  market 
price  of  the  article  at  the  nearest  markets 
and  the  necessary  cost  of  transportation  from 
thence  to  the  place  specified.  Furlong  v.  Pol- 
leys,  30  Mo.  491,  50  Am.  Dec.  635. 

55.  Cortelyou  r.  Lansing,  2  Cai.  Cas. 
(N.  Y.)  2Q0' If olloujed  in  West  r.  Wentworth, 
3  Cow.  (N.  Y.)  821;  Ranger  ?;.  Hearne,  37 
Tex.  30;  Brasher  v.  Davidson,  31  Tex.  190, 
08  Am.  Doe.  525  [foil-owing  Calvit  v.  Mc- 
Fadden,  13  Tex.  324;  Randon  v.  Barton,  4 
Tex.  289  I .  See  also  Shepherd  v.  Johnson,  2 
Eiist  211. 

Rise  in  contract  price. —  In  an  action  for 
not  (l('livo)-ing  whisky  by  a  ooi'tnin  day  ac- 
cording to  cord i-rict,  tlio  riH(!  in  pi'ico  owing  to 
excise  hiwH  [liiHscd  since  th(!  (hitc  of  the  con- 
tract will  not  altci'  tlie  ruk^  for  cHtiiiiatiDg 
(laniagcH.  Edgar  r.  Boien,  11  Serg.  &  R.  (l*a.) 
'115. 
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56.  Trowbridge  v.  Holcomb,  4  Ohio  St.  38. 
Obligation    payable    in    judgments. —  In 

Pierce  v.  Spader,  13  Ind.  458,  it  was  held, 
however,  that  in  an  action  on  a  note  for  an 
amount  payable  in  judgments  the  value  of 
the  judgments  was  the  measure  of  damages. 

57.  Alabama. —  Bozeman  v.  Rose,  51  Ala. 
321;  McGehee  v.  Posev,  42  Ala.  330;  Moore 
f.  Fleming,  34  Ala.  491. 

California. —  Rayner  v.  Jones,  90  Cal.  78, 
27  Pac.  24. 

Connecticut. —  West  v.  Pritchard,  19  Conn. 
212;  Brooks  v.  Hubbard,  3  Conn.  58,  8  Am. 
Dec.  154;  Treat  v.  Carrington,  1  Root  356; 
Collins  V.  Hubbard,  1  Root  354. 

Indianu. —  Terrell  v.  Frazier,  79  Ind.  473; 
Williams  v.  Jones,  12  Ind.  561;  Parks  f. 
Marshall,  10  Ind.  20 ;  Lucas  v.  Heaton,  1  Ind. 
204. 

Iowa. —  Safely  v.  Gilmore,  21  Iowa  588,  89 
Am.  Dec.  592;  Bonnon  v.  Urton,  3  Greene 
288. 

Kentucky. —  Marr  v.  Prather,  3  Mete.  196; 
Sirlott  V.  Tandy,  3  Dana  142;  Mudd  v.  Phil- 
lips, Litt.  Sel.  Cas.  50;  Clay  v.  Huston,  1 
Bibb  461;  McKinney  v.  McConnel,  1  Bibb 
239. 

Maine. —  Smith  v.  Berry,  18  Me.  122. 
Minnesota. —  Bennett  r.  Phelps,  12  Minn. 
326. 

New  York. —  Murray  v.  Gale,  52  Barb.  427  ; 
Fletcher  v.  Derriekson,  3  Bosw.  181 ;  Pinney 
f.  Gleason,  5  Wend.  393,  21  Am.  Dec.  223. 

North  Carolina. —  Whitsett  v.  Forehand,  79 
N.  C.  230. 

Ohio. —  Courcier  f.  Graham,  1  Ohio  330. 

Pennsylvania. —  White  i".  Tompkins.  52  Pa. 
St.  363;  Bash  v.  Bash,  9  Pa.  St.  260;  Jack 
V.  McKee,  9  Pa.  St.  235. 

i^ouih  Dakota. —  Cosand  r.  Bunker,  2  S.  D. 
294,  50  N.  W.  84. 

Tennessee. —  Elsey  v.  Stamps,  10  Lea  709 ; 
Hixon  V.  Hixon,  7  Huniphr.  33 ;  Ross  v.  Car- 
ter, 1  Humphr.  415;  McDonald  v.  Hodge,  5 
Hayw.  85. 

Vermont. — Harrington  v.  Wells,  12  Vt.  605. 

Wisconsin. —  Starr  v.  Light,  22  Wis.  433, 
09  Am.  Dec.  55. 

United  Stales. —  Rabaud  v.  D'Wolf,  20  Fed. 
Cas.  No.  11,519,  1  Paine  580. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  344 
et  svq. 

Time  of  delivery. —  The  measure  of  dani- 
iiges  for  llu!  broiu^h  of  a  contract  to  deliver 
oTie  half  of  all  fruit  to  be  raised  in  a  cer- 
(iiin  orchurd  is  the  value  of  one  half  of  the 
fruit  at  tlie  time  it  was  fit  for  delivery. 
Smock  K.  Smock,  ;!7  Mo.  App.  50\ 
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words  the  measure  of  damages  has  been  considered  compensation,^^  which  has 
been  held  to  incbide  tlie  interest  upon  the  amount  involved.''^ 

b.  Stocks  or  Bonds.  No  definite  rule  can  be  laid  down  as  to  the  measure 
of  damages  for  the  refusal  to  deliver  corporate  stocks  or  bonds.^  The  measure 
of  damages  has  been  variously  announced  as  the  value  of  the  stock  at  the  time  it 
should  have  been  delivered,"  the  value  of  the  stock  at  the  time  of  demand,''^  and 


58.  Utter  v.  Chapman,  38  Cal.  659;  Dean 
V.  Ritter,  IS  Mo.  182;  Fenton  v.  Perkins,  3 
Mo.  23 ;  Pennsylvania  R.  Co.  i".  Titusville, 
etc.,  Plank  Road  Co.,  71  Pa.  St.  350;  Shenk 
r.  Mingle,  13  Serg.  &  R.  (Pa.)  29;  Medbery 
c.  Sweet,  3  Pinn.  (Wis.)  210,  3  Chandl. 
(Wis.)  231. 

Difference  in  price. —  The  measure  of  dam- 
ages for  the  breach  of  an  agreement  to  take 
back  a  soda-water  fountain  and  deliver  an- 
other is  the  difference  between  the  cost  of  a 
similar  machine  actually  purchased  and  the 
new  machine  mentioned  in  the  agreement. 
A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  112  N.  C. 
377,  17  S.  E.  174,  19  L.  R.  A.  G82. 

59.  Connecticut. —  West  t.  Pritchard,  19 
Comi.  212. 

loica. —  Bonnon  v.  Urton,  3  Greene  228. 

Kentucky. —  Marr  r.  Prather,  3  Mete.  196; 
Mudd  V.  Phillips,  Litt.  Sel.  Cas.  50;  Pope  v. 
Campbell,  Hard.  31,  3  Am.  Dec.  722. 

Missouri. —  Bowman  i'.  Branson,  111  Mo. 
343,  19  S.  W.  634. 

Pennsylvania. —  White  v.  Tompkins,  52  Pa. 
St.  363 ;  Dewald's  Estate,  7  Wkly.  Notes  Cas. 
422. 

South  Carolina. —  Davis  v.  Richardson,  1 
Bay  105. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  344 
et  scq. ;  and  supra,  VII,  M,  4. 

Expenses  and  interest. —  The  measure  of 
plaintiff's  damages  for  the  detention  of  a 
boiler  which  defendant  had  agreed  to  de- 
liver is  the  loss  incurred  in  ascertaining  what 
had  become  of  the  boiler,  the  expense  incurred 
in  preparing  fixtures  for  the  boiler,  and  in- 
terest on  the  value  of  the  boiler  during  the 
time  of  its  detention.  Davis  v.  Cincinnati, 
etc.,  R.  Co.,  1  Disn.  (Ohio)  23,  12  Ohio  Dec. 
(Reprint)  463. 

60.  In  Bowker  v.  Goodwin,  7  Nev.  135,  it 
was  held  that  the  measure  of  damages  for 
the  failure  to  deliver  a  certain  number  of 
shares  of  stock  was  their  market  value  either 
at  the  time  of  the  conversion,  when  the  stock 
should  have  been  delivered,  or  at  the  time  of 
the  trial,  according  to  circumstances,  and  in 
no  case  would  its  value  as  connected  with 
other  property  or  as  modified  by  some  pe- 
culiar circumstances  affect  the  measure  of 
damages. 

The  cases  on  this  subject  are  in  dire  con- 
fusion dependent  in  a  measure  upon  the 
modifications  of  the  doctrine  of  "  higher  in- 
termediate value."    See  infra,  XI,  E,  2. 

61.  Maine. —  Porter  v.  Buckfield  Branch  R. 
Co.,  32  Me.  539. 

Maryland. —  Alexander  v.  Webster,  6  Md. 
359. 

New  Hampshire. —  Pinkerton  i".  Manches- 
ter, etc.,  R.  Co.,  42  N.  H.  424. 


Neio  York. —  Day  v.  Perkins,  2  Sandf.  Ch. 
359. 

Ohio. —  Fosdick  r.  Green,  1  Cine.  Super.  Ct. 
537. 

Virginia. —  Oi'ange,  etc.,  R.  Co.  r.  Fulvey, 
17  Gratt.  366;  Enders  v.  Board  of  Public 
Works,  1  Gratt.  304. 

United  States. —  Shepherd  v.  Hampton,  3 
Wheat.  200,  4  L.  ed.  369;  Tayloe  c.  Turner, 
23  Fed.  Cas.  No.  13,770,  2  Craneh  C.  C.  203. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  349. 

Agreement  as  to  value. —  Where  a  person, 
in  consideration  of  property  ( not  money )  to 
be  assigned  by  another,  agrees  to  give  a  cer- 
tain number  of  shares  of  stock  having  on 
the  day  of  the  contract  a  fixed  market  value, 
and  refusing  to  give  the  stock  is  sued  at  law 
for  a  breach  of  the  contract,  evidence  of  the 
value  of  the  stock  at  any  other  time  than  at 
the  date  of  the  contract  is  rightly  excluded, 
its  value  at  that  date  being  agreed  on  and 
admitted.  Humaston  v.  American  Tel.  Co.,  20 
Wall.  (U.  S.)  20,  22  L.  ed.  279. 

Face  value  of  bond. —  "S^Hiere  the  contract 
provided  for  the  delivery  of  a  bond  issued 
by  a  railroad  company,  and  guaranteed  the 
pajTuent  of  the  bond  in  full,  the  measure  of 
damages  for  the  breach  of  the  contract  to  de- 
liver was  the  value  of  the  bond  as  thus  guar- 
anteed by  defendant,  and  as  against  defend- 
ant was  the  face  of  the  bond  and  interest. 
Shelton  r.  French,  33  Conn.  489. 

Nominal  damages. — In  an  action  for  breach 
of  a  contract  to  deliver  corporate  stock,  the 
measure  of  plaintiff's  damages  is  the  actual 
value  of  the  stock,  and  if  it  appears  that  no 
corporation  was  formed  and  no  stock  was 
ever  issued,  or  if  stock  was  issued  that  it 
was  valueless,  plaintiff  can  recover  only  nom- 
inal damages.  Gibson  v.  Whip  Pub.  Co.,  28 
Mo.  App.  450. 

62.  Eastern  R.  Co.  r.  Benedict,  10  Gray 
(Mass.)  212;  Wyman  v.  American  Powder 
Co.,  8  Cush.  (Mass.)  168;  Pinkerton  v.  Man- 
chester, etc.,  R.  Co.,  42  N.  H.  424 ;  Noonan 
i:  llsley,  17  Wis.  314,  84  Am.  Dec.  742. 

Highest  value  after  demand. —  In  a  suit 
against  a  bank  for  refusing  to  deliver  certifi- 
cates of  stock  subscribed  and  paid  for  the 
measure  of  damages  is  the  value  of  the  stock 
or  the  highest  price  in  market  at  any  time 
after  demand  and  refusal  to  permit  a  transfer 
and  to  issue  scrip  to  the  purchaser.  Arnold 
r.  Suffolk  Bank,  27  Barb.  (N.  Y.)  424. 

Where  there  has  been  failure  to  return 
borrowed  stock  after  demand  therefor  has 
been  properly  made,  the  measure  of  damages 
is  the  market  value  of  the  stock  at  the  time 
of  demand.  McKenney  v.  Haines,  63  Me.  74; 
Fosdiek  v.  Greene,  27  Ohio  St.  484,  22  Am. 
Rep.  328. 
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the  liigliest  value  of  tlie  stock  between  tlie  refusal  to  deliver  and  the  time 
of  trial/"^ 

E.  For  Conversion  of  Personalty — l.  In  General.''*  Where  property  has 
been  wrongfully  converted  to  the  use  of  another  the  measure  of  damages  has 
been  usually  held  to  be  the  value  of  the  property  at  the  tiirie  of  the  conversion 
together  with  the  interest  from  the  date  of  detention,'"'^'  unless  the  property  has 
been  returned,*^"  or  the  conversion  is  merely  nominal  and  I'esults  in  no  serious 
injury  or  loss  to  the  owner/'^ 

2.  Doctrine  of  "  Higher  Intermediate  Value  "  —  a.  In  General.  In  cases  of 
conversion  of  property  or  the  unlawful  detention  of  the  same,  where  such  prop- 


63.  Arnold  v.  Suffolk  Bank,  27  Barb. 
(N.  Y.)  424;  Musgrave  r.  Beckendorff,  .5.3  Pa. 
St.  310;  Reitenbaugh  v.  Ludwick,  31  Pa.  St. 
131 ;  San  Antonio,  etc.,  R.  Co.  r.  Wilson,  4 
Tex.  Civ.  App.  178,  23  S.  W.  282;  San  An- 
tonio, etc.,  R.  Co.  V.  Wagner,  (Tex.  Civ.  App. 
1893)  21  S.  W.  167;  San  Antonio,  etc.,  R. 
Co.  V.  Busch,  (Tex.  Civ.  App.  1893)  21  S.  W. 
164. 

Addition  of  dividends. —  In  Montgomery 
Bank  v.  Reese,  26  Pa.  St.  143,  it  was  held 
tliat  the  measure  of  damages  for  withholding 
bank-stock  from  a  party  entitled  to  it  is  the 
highest  market  value  of  the  stock  between 
the  breach  and  the  trials  less  the  par  value, 
and  that  any  dividends  that  may  have  been 
declared  are  to  be  added  to  this  if  the  stock 
was  paid  for. 

No  deduction  for  interest. —  On  a  subscrip- 
tion to  mortgage  bonds  of  a  railroad  exten- 
sion to  be  built,  the  measure  of  damages  for 
a  breach  of  contract  to  deliver  said  bonds  is 
their  highest  market  value  at  any  time  from 
the  completion  of  the  extension  to  the  time 
of  trial  with  interest.  The  fact  that  such 
bonds  do  not  bear  interest  for  three  years 
does  not  warrant  a  deduction  of  three  years' 
interest  from  the  damages,  since  to  that  ex- 
tent the  market  value  must  have  been  im- 
paired already.  San  Antonio,  etc.,  R.  Co.  v. 
Busch,  (Tex.  Civ.  App.  1893)  23  S.  W.  308. 

64.  See,  generally.  Trover  and  Conver- 
sion. 

65.  Calif ornxa. —  Barrante  v.  Garratt,  50 
Cal.  112. 

Colorado.—  Sutton  v.  Dana,  15  Colo.  98,  25 
Pac.  90. 

Connecticut. —  Hurd  v.  Hubbell,  26  Conn. 
389. 

Delaware. —  Vaughan  v.  Webster,  5  Harr. 
250. 

Florida. —  Skinner  i'.  Pinney,  19  Fla.  42, 
45  Am.  Rep.  1 ;  Robinson  v.  Hartridge,  13  Fla. 
601. 

Georgia. —  Riley  r.  Martin,  35  Ga.  136. 
And  sec  Newton  Ml'g.  Co.  v.  White,  53  Ga. 
395. 

Illinois. —  Tiipj)  v.  (jlrouner,  60  111.  474; 
Stiugcs  r.  Kcilli,  57  111.  451,  11  Am.  Rep.  28. 

Indiana.— YnU'V  v.  Mullen,  24  Ind.  277. 
An<l  .see  Tea  r.  (jlates,  10  Ind.  164. 

louM. —  llussci]  /•.  Ilui.skani]),  77  Iowa  727, 
42  N.  W.  525;  RobiiiHOU  v.  Hurley,  11  Iowa 
410,  79  Am.  Dec.  479. 

Kentucky. —  .hmtice  v.  Mendell,  14  B.  Mon. 
12;  Diiiiic'l  r.  Ilolliiiid,  4  .1.  .).  MiirMh.  18; 
Freeiniin  r.  l.iickcU,,  2  .).  .J.  Marnii.  390. 
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Maine. —  Robinson  v.  Barrows,  48  Me.  180; 
Hayden  v.  Bartlett,  35  Me.  203. 

Maryland. —  Hopper  r.  Haines,  71  Md.  64, 
18  Atl.  29,  20  Atl.  159;  Stirling  v.  Garritw;, 
18  Md.  468. 

Massachusetts. —  Beeeher  v.  Denniston,  13 
Gray  354. 

Michigan. —  Allen  v.  Kinyon,  41  Mich.  281, 
1  N.  W.  863;  Symes  f.  Oliver,  13  Mich.  9. 

Missouri. —  Spencer  r.  Vance,  57  Mo.  427; 
Carter  v.  Feland,  17  Mo.  383. 

Nevada. —  Newman  v.  Kane,  9  Nev.  234. 

New  York. —  Wehle  v.  Haviland,  69  X.  Y. 
448 ;  Mechanics',  etc.,  Bank  v.  Farmers',  etc., 
Nat.  Bank,  60  N.  Y.  40;  Griswold  r.  Haven, 
25  N.  Y.  595,  82  Am.  Dec.  380;  King  v.  Orser, 
4  Duer  431. 

07no.— Dixon  r.  Caldwell,  15  Ohio  St.  412, 
86  Am.  Dec.  487. 

Texas. — Schoolher  v.  Hutehins,  66  Tex.  324, 
1  S.  W.  266;  Carter  v.  Roland.  53  Tex.  540; 
Hatcher  v.  Pelham,  31  Tex.  201. 

Vermont. —  Crumb  v.  Oaks,  38  Vt.  566 ; 
Thrall  v.  Lathrop,  30  Vt.  307,  73  Am.  Dee. 
306. 

Wisconsin. —  Ingram  v.  Rankin,  47  Wis. 
406,  2  N.  W.  755,  32  Am.  Rep.  762;  Tenney 
i:  State  Bank,  20  Wis.  152. 

United  States. —  Dows  r.  Milwaukee  Nat. 
Exch.  Bank,  91  U.  S.  618,  23  L.  ed.  214. 

See,  generally.  Trover  and  Conversion; 
and  infra,  XI,  E,  2. 

66.  Renfro  v.  Hughes,  69  Ala.  581  {follow- 
ing Ewing  V.  Blount,  20  Ala.  694]  ;  Williams 
r.  Crumb,  27  Ala.  468;  Davenport  v.  Ledger, 
80  111.  574;  Anderson  v.  Sloane,  72  Wis.  566, 
40  N.  W.  214,  7  Am.  St.  Rep.  885. 

Return  of  property  after  conversion  see 
sujiru,  VII,  J,  4. 

67.  The  measure  of  damages  for  the  con- 
version of  a  mere  certificate  of  stock  cannot 
be  placed  at  tlie  value  of  the  shares  which  it 
represents  if  the  ownership  of  the  shares 
themselves  is  not  affected.  Daggett  r.  Davis, 
53  Mich.  35,  18  N.  W.  548,  51  Am.  Rep.  91. 
In  Mowry  r.  Wood,  12  Wis.  413  [quoted  in 
Daggett  r.  Davis,  53  Mich.  35,  18  N.  W.  548, 
51  Am.  Rep.  91  J,  the  owner  of  a  certificate 
issued  by  the  .state,  and  which  entitled  the 
li  il(kn-  to  receive  from  the  state  a  deed  of 
certain  lands  wlion  specified  payments  were 
made,  was  iicld  entitled  to  recover,  in  an  ac- 
I  ion  for  its  conversion,  not  the  value  of  his 
iiiicnwt  in  the  land  under  the  certificate,  but 
siicli  sum  at)  would  recompense  him  for  any 
aclual  loss  \u:  had  Hustaineil,  and  for  the 
trouble  and  expense  of  establishing  and  per- 
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erty  is  of  fluctuating  value,  a  rule  for  the  measure  of  damages  has  arisen  called 
"the  rule  of  higher  intermediate  value."  Under  the  early  interpretation  of  this 
rule  a  party  was  allowed  the  highest  value  of  the  j^roperty  between  the  time  of 
conversion  and  the  time  of  trial.°^  This  early  interpretation  of  the  rule  has,  how- 
ever, been  much  modified  by  subsequent  decisions,'*'-*  and  the  doctrine  as  applied 
to  stock  deals  has  been  allowed  as  a  measure  of  damages  only  for  such  time  after 
the  injury  as  the  plaintiff  might  by  the  exercise  of  due  diligence  have  replaced 
himself  in  the  market.™ 

b.  Fluctuating  Property  —  (i)  In  General.  In  actions  for  the  conversion 
of  property  other  than  stocks,  which  is  of  a  fluctuating  value,  the  authorities  are 
too  conflicting  to  lay  down  any  general  rule.  In  some  states  it  has  been  held  that 
the  measure  of  damages  in  such  cases  is  the  value  of  the  property  at  the  time  of 
conversion,'^  together  with  interest  thereon  in  other  states  the  measure  of  dam- 
ages in  such  cases  has  been  held  to  be  the  highest  value  of  the  property  from 
the  time  of  the  conversion  up  to  the  time  of  trial ;  '^^  while  still  other  states 


Ijetuating  the  evidence  of  his  title.  In  other 
words  he  was  held  entitled  to  recover  only 
his  actual  damages. 

68.  See  eases  cited  Infra,  note  CO  et  seq. 
The  early  English  cases  do  not  establish  a 

definite  rule  on  this  subject.  Harrison  v. 
Harrison,  1  C.  &  P.  412,  12  E.  C.  L.  242; 
Shepherd  v.  Johnson,  2  East  211;  McArthur 
r.  Seaforth,  2  Taunt.  257.  See  2  Joyce  Dam. 
§  1146  et  seq.;  2  Sedgwick  Dam.  §  508.  But 
such  rule  as  applied  to  stock  transactions 
has  now  been  adopted  in  that  country.  Gal- 
igher  i:  Jones,  129  U.  S.  193,  9  S.  Ct.  335, 
32  L.  ed.  658  [citing  France  v.  Gaudet,  L.  E. 
6  Q.  B.  199,  40  L.  J.  Q.  B.  121,  19  VYkly.  Sep. 
622 ;  Owen  r.  Routh,  14  C.  B.  327,  2  C.  L.  R. 
365,  18  Jur.  356,  23  L.  J.  C.  P.  105,  2  Wkly. 
Rep.  222,  78  E.  C.  L.  327;  Loder  v.  Kekute, 
3  C.  B.  N.  S.  128,  4  Jur.  N.  S.  93,  27  L.  J. 
C.  P.  27,  5  Wkly.  Rep.  884,  91  E.  C.  L.  128; 
Cud  i:  Butter,  1  P.  Wms.  570,  24  Eng.  Re- 
print 521]. 

In  New  York  the  question  of  higher  inter- 
mediate value  has  been  frequently  applied 
where  some  of  the  earlier  cases  adopted  it  as 
the  true  rule  for  the  measure  of  damages  in 
such  cases.  Romaine  v.  Van  Allen,  26  N.  Y. 
309;  Morgan  v.  Gregg,  46  Barb.  183;  Cor- 
telyou  V.  Lansing,  2  Cai.  Gas.  200;  West  v. 
Wentworth,  3  Cow.  82. 

69.  Lobdell  v.  Stowell,  51  N.  Y.  70;  Mark- 
ham  r.  Jaudon,  41  N.  Y.  235 ;  Burt  v.  Dutcher, 
34  N.  Y.  493 ;  Scott  v.  Rogers,  31  N.  Y.  676. 

70.  Wright  f.  Metropolis  Bank,  110  N.  Y. 
237,  18  N.  E.  79,  6  Am.  St.  Rep.  356,  1 
L.  R.  A.  289;  Colt  V.  Owens,  90  N.  Y.  368; 
Gruman  v.  Smith,  81  N.  Y.  25;  Baker  v. 
Drake,  06  N.  Y.  518,  23  Am.  Rep.  80,  53 
N.  Y.  211,  13  Am.  Rep.  507.  See  also 
Galigher  v.  Jones,  129  U.  S.  193,  9  S.  Ct. 
335,  32  L.  ed.  658.  In  Wright  v.  Metropo- 
lis Bank,  110  N.  Y.  237,  249,  18  N.  E. 
79,  6  Am.  St.  Rep.  356,  1  L.  R.  A.  289,  the 
court  said :  "  It  is  the  natural  and  proximate 
loss  which  the  plaintifi'  is  to  be  indemnified 
for,  and  that  cannot  be  said  to  extend  to  the 
highest  price  before  trial,  but  only  to  the 
highest  price  reached  within  a  reasonable 
time  after  the  plaintiff  has  learned  of  the 
conversion  of  his  stock  within  which  he  could 
go  in  the  market  and  repurchase  it.    What  is 


a  reasonable  time  when  the  facts  are  undis- 
puted and  different  inferences  cannot  reason- 
ably be  drawn  from  the  same  facts,  is  a  ques- 
tion of  law." 

71.  Arkansas.- — Peterson  v.  Gresham,  25 
Ark.  380 ;  McNeill  v.  Arnold,  22  Ark.  477. 

Colorado. —  Continental  Divide  Min.  Invest. 
Co.  r.  Bliley,  23  Colo.  160,  46  Pae.  633. 

Florida. —  Moody  v.  Caulk,  14  Fla.  50. 

Illinois. —  Sturges  v.  Keith,  57  111.  451,  11 
Am.  Rep.  28. 

loiva. —  Gravel  r.  Clough,  81  Iowa  272,  46 
N.  W.  1092 ;  Brown  v.  Allen,  35  Iowa  306. 

Kentucky. —  Lillard  v.  Whitaker,  3  Bibb 
92. 

Maryland. —  Baltimore  Third  Nat.  Bank  r. 
Boyd,  44  Md.  47,  22  Am.  Rep.  35 ;  Baltimore 
Mar.  Ins.  Co.  v.  Dalrymple,  25  Md.  269. 

Massachusetts. — Greenfield  Bank  r.  Leavitt, 
17  Pick.  1,  28  Am.  Dec.  268;  Kennedy  v. 
Whitwell,  4  Pick.  466. 

Michigan. —  Jackson  v.  Evans,  44  Mich. 
510,  7  N.  W.  79;  Symes  r.  Oliver,  13  Mich.  9. 

Mississippi. —  Whitfield  u.  Whitfield,  40 
Miss.  352. 

3Iissouri. —  W^alker  v.  Borland,  21  Mo.  289. 

Nevada. —  Boylan  v.  Huguet,  8  Nev.  345. 

New  Hampshire. —  Frothingham  v.  Morse, 
45  N.  H.  545. 

Pennsylvania. —  Jacoby  r.  Laussatt,  6  Serg. 
&  R.  300. 

England. —  Mercer  v.  Jones,  3  Campb.  477. 
Compare  Greening  v.  Wilkinson,  1  C.  &  P. 
625,  28  Rev.  Rep.  790,  12  E.  C.  L.  355. 

72.  Florida.— MooAy  v.  Caulk,  14  Fla.  50. 
Illinois. —  Sturges  r.  Jveith,  57  111.  451,  11 

Am.  Rep.  28. 

Maryland. —  Alexander  v.  Webster,  0  Md. 
359. 

Massachusetts. —  Greenfield  Bank  v.  Leav- 
itt, 17  Pick.  1,  28  Am.  Dec.  268;  Kennedy  v. 
Whitwell,  4  Pick.  466. 

Michigan. —  Symes  r.  Oliver,  13  Mich.  9. 

Mississippi. —  Whitfield  v.  Whitfield,  40 
Miss.  352. 

Missouri. —  Walker  v.  Borland,  21  Mo.  289. 
Nevada. —  Boylan  v.  Huguet,  8  Nev.  345. 
Pennsylvania. —  Jacoby  v.  Laussatt,  6  Serg. 
&  R.  300. 

73.  Alabama. —  Burks  v.  Hubbard,  69  Ala. 
379;  Street  v.  Nelson,  67  Ala.  504;  Loeb  v. 
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have  adopted  the  rule  of  vahie  within  a  reasonable  time  after  notice  of 
conversion.'' 

(ii)  GoNVERHiON  OF  Srocic.  In  actions  for  conversion  of  stock,  the  weight 
of  authority  seems  to  support  the  rule  allowing  the  recovery  of  the  highest  value 
of  such  stock  from  the  time  of  the  conversion  up  to  a  I'casonable  time  after  knowl- 
edge of  such  conversion  but  while  this  rule  has  been  more  generally  received 
as  the  measure  of  damages,  cases  are  not  lacking  where  the  value  of  the  stock  at 
the  time  of  conversion  has  been  considered  the  true  criterion  of  daiaages/*  and  it 


Flash,  C5  Ala.  .526 ;  Tatum  r.  Manning,  9  Ala. 
144.  In  this  state  the  courts  are  inclined  to 
leave  the  time  of  highest  value  to  the  discre- 
tion of  the  jury.  Renfro  v.  Hughes,  69  Ala. 
581,  and  cases  just  above  cited. 

California. —  Hamer  v.  Hathaway,  33  Cal. 
117;  Douglass  v.  Kraft,  9  Cal.  5C2.  This 
rule  was  modified  by  subsequent  decisions  and 
statute  to  bring  it  within  the  doctrine  of  rea- 
sonable diligence  in  prosecuting  the  action. 
Civ.  Code,  §  3336;  Barrante  v.  Garratt,  50 
Cal.  112;  Page  v.  Fowler,  39  Cal.  412,  2  Am. 
Rep.  462. 

Georgia.—  In  this  state  it  has  been  held 
that  the  plaintiff  must  elect  the  kind  of  ver- 
dict which  he  will  take,  and  so  where  an 
action  was  brought  for  the  conversion  of 
mules,  the  plaintiff  was  compelled  to  elect 
whether  he  would  take  the  value  of  the  prop- 
erty at  the  time  of  conversion  and  also  the 
hire  of  the  mules,  or  whether  he  would  take 
the  highest  value  of  the  property  between  the 
time  of  the  conversion  and  trial,  without  the 
hire  or  interest.  Jaques  v.  Stewart,  81  Ga. 
81,  6  S.  E.  815. 

North  Dakota. —  In  this  state  the  measure 
of  damages  has  been  regulated  by  statute, 
bringing  the  rule  within  the  doctrine  of  rea- 
sonable diligence  in  prosecuting  the  claim: 
Rev.  Codes,  §  5000;  Fargo  First  Nat.  Bank 
v.  Minneapolis,  etc..  Elevator  Co.,  8  N.  D. 
430,  79  N.  W.  874;  Pickert  r.  Rugg,  1  N.  D. 
230,  46  N.  W.  446. 

Houth  Carolina. — Carter  v.  Du  Pre,  18  S.  C. 
179;  Kid  v.  Mitchell,  1  Nott  &  M.  334,  9  Am. 
Dec.  702.  In  Rogers  v.  Randall,  2  Speers  38, 
it  was  held  that  the  jury  have  a  discretion 
between  the  highest  and  lowest  estimates. 
To  same  effect  see  Harley  v.  Platts,  6  Rich. 
310. 

Texas. —  Stephenson  v.  Price,  30  Tex.  715. 
In  Hatclier  v.  Pelham,  31  Tex.  201,  the  court 
said  tliat  the  measure  of  damages  in  such 
cases  was  dependent  upon  "  the  peculiar  cir- 
cumstances of  the  case,"  and  as  the  question 
in  this  ease  depended  upon  the  value  of  Con- 
federate money,  it  was  lield  tliat  the  measure 
of  damages  should  (!stimated  at  the  time 
of  tlie  convei'sion  witli  interest. 

WiNconsin. —  Webster  v.  Moe,  35  Wis.  75; 
Weymouth  v.  (Jliicago,  etc.,  R.  Co.,  17  Wis. 
550,  84  Am.  Dec.  763.  These  decisions  have 
b(!('n  sii))He(|uently  modified  by  statute,  and 
liie  doeti'inc  of  the  liigliest  intermediate!  value 
has  be(!n  disa,|)prov('(l.  Laws  (  1873),  c.  203; 
Ingriuii  I),  itiinkin,  47  Wis.  4()(;,  2  N.  W.  755, 
32  Am.  Rep.  762. 

WyoiiiiiKi.-—  iiilliaid  l<'liime,  etc.,  Co.  V. 
WooilH,  I  Wyo.  396. 
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England. —  In  Greening  v.  Wilkinson,  1 
C.  &  P.  625,  28  Rev.  Rep.  790,  12  E.  G.  L. 

355,  it  was  held  that  it  was  within  the  dis- 
cretion of  the  jury  to  assess  the  value  at  any 
time  subsequent  to  the  conversion.  Compare 
France  v.  Gaudet,  L.  R.  6  Q.  B.  199,  40  L.  J. 
Q.  B.  121,  19  Wkly.  Rep.  622. 

74.  Indiana. —  In  this  state  the  doctrine 
has  been  adopted  without  qualification  in 
stock  transactions  ( Citizens'  St.  R.  Co.  v. 
Robbins,  144  Ind.  671,  42  N.  E.  916,  43  N.  E. 
049 ) ,  although  there  is  an  intimation  of  the 
rule  of  highest  intermediate  value  as  to  other 
property  in  one  of  the  earlier  cases  (Ellis  v. 
Wire,  33  Ind.  127,  5  Am.  Rep.  189  {citing 
Greening  i:.  Wilkinson,  1  C.  &  P.  625,  28  Rev. 
Rep.  790,  12  E.  C.  L.  355]). 

New  Jersey. —  Dimock  r.  U.  S.  National 
Bank,  55  N.  J.  L.  296,  25  Atl.  926,  39  Am. 
St.  Rep.  643. 

New  York.— Matthews  v.  Coe,  49  N.  Y.  57. 
For  a  full  discussion  of  the  New  York  doc- 
trine on  this  question  see  Baker  v.  Drake,  53 
N.  Y.  211,  13  Am.  Rep.  507,  which,  although 
involving  the  question  of  stocks,  lays  down 
the  foundation  and  reasons  of  the  rule  in  its 
general  application.  In  Mechanics',  etc.. 
Bank  v.  Farmers',  etc.,  Nat.  Bank,  60  N.  Y. 
40,  which  was  an  action  for  the  conversion 
of  wheat,  it  was  held  that  in  the  absence  of 
special  circumstances  the  value  of  the  wheat 
at  the  time  of  conversion,  together  with  in- 
terest, furnished  the  measure  of  damages. 
And  see  Ormsby  v.  Vermont  Copper  Min.  Co., 
56  N.  Y.  623. 

The  United  States  supreme  court  seems  to 
have  adopted  this  rule  of  value,  at  least  so 
far  as  stocks  are  concerned.  Galigher  r. 
Jones,  129  U.  S.  193,  9  S.  Ct.  335,  32  L.  ed. 
658. 

75.  California. —  Ralston  r.  State  Bank, 
112  Cal.  208,  44  Pac.  476. 

Indiana. — Citizens'  St.  R.  Co.  v.  Robbins, 
144  Ind.  671,  42  N.  E.  916,  43  N.  E.  049. 

New  Jersey. — Dimock  v.  U.  S.  National 
Bank,  55  N.  J.  L.  296,  25  Atl.  926,  39  Am. 
St.  Rep.  643. 

Nolo  York. —  Wright  V.  Metropolis  Bank, 
110  N.  Y.  237,  18  N.  E.  79,  6  Am.  St.  Rep. 

356,  1  L.  R.  A.  289 ;  Colt  v.  Owens,  90  N.  Y. 
308;  Gruman  r.  Smith,  81  N.  Y.  25;  Baker 
V.  Drake,  53  N.  Y.  211,  13  Am.  Rep.  507. 

Tennessee. —  Morris  v.  Wood,  (Ch.  App. 
1896)  35  S.  W.  1013. 

United  ^^lates. —  Galigher  v.  Jones,  129 
U.  S.  193,  0  S.  Ct.  335,  32  L.  eil.  658. 

76.  Freeman  v.  Harwood,  49  Me.  195;  Bal- 
timore Mm-.  Ins.  Co.  r.  I)alrynij)le,  25  Md. 
269;  Boylau  r.  Ihignct,  8  Ncv.  345;  Penn- 
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lias  been  lield  that  where  there  is  a  refusal  to  deliver  stock  upon  demand,  the 
value  of  such  stock  should  be  the  market  value  of  the  same-  at  the  time  of  demand 
Some  of  the  states  have  adhered  to  the  original  rule  of  highest  intermediate  value, 
even  in  stock  transactions,''^  although  as  a  general  rule  it  will  be  found  that  such 
decisions  are  of  a  qualified  nature  or  that  the  doctrine  therein  announced  has  been 
modified  bj  more  recent  holdings.  In  some  states  statutes  have  been  passed 
allowing  the  highest  market  value  of  the  property  at  any  time  between  the  con- 
version and  the  verdict  without  interest  but  even  under  such  statutes,  it  has 
been  held  tliat  tiie  action  must  be  prosecuted  with  reasonable  diligence,  otherwise 
the  measure  of  damages  will  be  the  value  of  the  property  at  tlie  time  of  con- 
version, Avith  interest.^" 

F.  Ag'ainst  Public  Officials.  As  a  general  rule  where  an  action  is  brought 
against  a  public  officer  for  damages  for  neglect  of  duty  or  misconduct,  the  measure 
of  damages  is  compensatory  and  is  measured  by  the  actual  injury  sustained  or  the 
amount  of  property  lost.^^ 

XII.  PLEADING.  82 

A.  Complaint  or  Declaration  —  l.  Form  and  Requisftes  —  a.  In  General.  A 

complaint  under  which  evidence  of  the  alleged  damage  may  be  received  must 
allege  facts  constituting  a  cause  of  action,^^  alleging  damages  as  a  mere  con- 


sylvania  Co.  for  In8.  on  Lives,  etc.  v.  Phila- 
delphia, etc.,  E.  Co.,  153  Pa.  St.  IGO,  25  Atl. 
1043. 

77.  McKenney  t.  Haines,  63  Me.  74;  Fisher 
V.  Brown,  104  Mass.  259,  G  Am.  Rep.  235; 
Wyman  v.  American  Powder  Co.,  8  Cush. 
(Mass.)  168;  Hussey  v.  Manufacturers',  etc., 
Bank,  10  Pick.  (Mass.)  415;  Pinkerton  v. 
Manchester,  etc.,  R.  Co.,  42  N.  H.  424.  In 
an  action  for  a  refusal  to  permit  a  party  to 
subscribe  to  the  stock  of  a  bank,  it  was  held 
that  the  measure  of  damages  was  the  value 
of  the  stock  at  the  time  it  should  have  been 
transferred  or  delivered.  Gray  v.  Portland 
Bank,  3  Mass.  364,  3  Am.  Dec.  156. 

Accrued  dividends. — ^In  Baltimore  City 
Pass.  R.  Co.  V.  Sewell,  35  Md.  238,  6  Am. 
Rep.  402,  there  was  a  refusal  to  issue  cer- 
tificates of  stock  when  demanded.  It  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  stock  at  the  time  that 
the  demand  was  made,  together  with  all 
dividends  which  had  accrued  and  interest  up 
to  the  date  of  trial. 

78.  Moody  v.  Caulk,  14  Fla.  50 ;  Whitfield 
V.  Whitfield,  40  Miss.  352.  See  also  Ingram 
%'.  Rankin,  47  Wis.  406,  2  N.  W.  755,  32  Am. 
Rep.  762. 

Pennsylvania  doctrine. —  In  Neiler  v.  Kel- 
ley,  69  Pa.  St.  403,  408,  the  court  said: 
'■'The  general  rule  as  to  the  measure  of  dam- 
ages in  an  action  of  trover,  undoubtedly  is 
well  settled  to  be  the  value  of  the  goods  at 
the  time  of  conversion,  to  which  may  be 
added  interest  up  to  the  time  of  trial,  un- 
less there  were  some  circumstances  of  out- 
rage in  the  case,  when  the  jury  may  give 
more.  .  .  .  This  rule  may  be  considereil  to 
have  been,  to  some  extent,  modified  as  to 
stocks,  railroad  bonds  and  other  securities  of 
a  similar  nature.  .  .  .  The  rule,  however,  is 
not  changed  but  only  modified  to  this  extent, 
that  wherever  there  is  a  duty  or  obligation 
devolved  upon  a  defendant  to  deliver  such 


stocks  or  securities  at  a  particular  time,  anel 
that  duty  or  obligation  has  not  been  fulfilled, 
then  the  plaintiff'  is  entitled  to  recover  the 
highest  price  in  the  market  between  that 
time  and^  the  time  of  the  trial."  See  also 
Pennsylvania  Co.  for  Ins.  on  Lives,  etc.  v. 
Philadelphia,  etc.,  R.  Co.,  153  Pa.  St.  160,  25 
Atl.  1043;  Work  v.  Bennett,  70  Pa.  St.  484. 

79.  Ralston  v.  State  Bank,  112  Cal.  208, 
44  Pac.  476;  Promm  v.  Sierra  Nevada  Silver 
Min.  Co.,  61  Cal.  629;  Cal.  Civ.  Code,  §  3336; 
Fargo  First  Nat.  Bank  v.  Minneapolis,  etc.. 
Elevator  Co.,  8  N.  D.  430,  79  N.  W.  874; 
Pickert  r.  Rugg,  1  N.  D.  230;  46  N.  W.  446 ; 
N.  D.  Rev.  Codes,  §  5000 ;  Ingram  v.  Rankin, 
47  Wis.  406,  2  N.  W.  755,  32  Am.  Rep.  762; 
Wis.  Laws  (1873).  c.  263. 

80.  Ralston  v.  State  Bank,  112  Cal.  208, 
44  Pac.  476 ;  Ingram  v.  Rankin,  47  Wis.  406, 
2  N.  W.  755,  32  Am.  Rep.  762. 

81.  Georgia. —  Spain  v.  Clements,  63  Ga. 
786. 

Illinois. — French  v.  Snyder,  30  111.  339,  83 
Am.  Dec.  193. 

Iowa. — •  Plummer  v.  Harbut,  5  Iowa  308. 

Kansas. —  Crane  r.  Stone,  15  Kan.  94. 

Kentucky . —  Com.  v.  Lightfoot,  7  B.  Mon. 
298. 

Louisiana. —  Bogel  v.  Bell,  15  La.  Ann. 
163. 

Value  at  seizure  and  interest. —  In  Phelps 
V.  Owens,  11  Cal.  22,  it  was  held  that  in  an 
action  against  a  sheriff  for  wrongfully  seiz- 
ing and  selling  property  under  an  execution, 
in  the  absence  of  wantonness  or  oppression, 
the  measure  of  damages  was  the  value  of  the 
property  at  the  time  it  was  seized  and  legal 
interest  on  such  amount  from  the  time  of 
seizure  up  to  the  time  of  the  rendition  of  the 
verdict. 

82.  See,  generally.  Pleading. 

83.  McKay  v.  Henderson,  71  S.  W.  625,  24 
Ky.  L.  Rep.  1484;  Mayne  v.  Chicago,  etc.,  R. 
Co.,  (Olila.  1902)  69  Pac.  933. 
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dnsion  of  tlie  pleader  being  insufficient.**^  It  must  show  facts  sufficient  to 
form  a  basis  for  estimating  damages,**"'  altliougli  of  course  tlie  sufficiency  of  the 
piiraseolog}'  employed  in  stating  such  facts  is  dependent  entirely  upon  the  particular 
case  before  the  pleader  ;  and  so  far  at  least  as  general  damages  are  concerned  little 
technicality  of  averment  is  required.**''  So  too  it  may  be  said  that  a  complaint  will  be 
construed  as  a  wliole,^^  and  while  a  complaint  must  allege  loss  which  is  recognized 
in  law  as  the  proper  subject  of  damages,**''  a  complaint  alleging  damages  too  remote 
or  consequential  to  be  recoverable  is  not  demurrable  if  under  the  allegation  therein 
it  is  po'^sible  that  plaintiff  may  be  able  to  prove  damages  which  are  recoverable  ;^ 
and  the  court  will,  after  verdict,  construe  a  complaint  as  alleging  damages  which 
are  recoverable  if  the  language  employed  will  admit  thereof."' 

b.  Necessity  of  Averment  of  Damages.  Although  a  complaint  may  state 
facts  sufficient  to  sustain  a  judgment,  yet  it  is  essential  that  it  allege  damages  or 
ask  a  recovery  in  a  certain  sum,  and  a  complaint  which  does  not  allege  or  ask 
damages  is  defective,^^  although  it  has  been  held  that  where  the  declaration  failed 


An  allegation  of  a  breach  of  contract  and  a 
demand  of  damages  therefor  sufficiently  indi- 
cates that  they  have  not  been  paid.  Belt  v. 
Washino'ton  Water  Power  Co.,  24  Wash.  387, 
64  Pac."  525. 

Where  an  action  is  for  damages  to  prop- 
erty, the  plaintiff's  right  or  interest  therein 
must  be  stated  according  to  the  facts.  Davis 
V.  Jewett,  13  N.  H.  88. 

84.  Thompson  v.  Gould,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  424. 

85.  Wessinger  v.  Mausur,  etc.,  Implement 
Co.,  75  Miss.  64,  21  So.  757;  Carson  v.  Texas 
Installment  Co.,  (Tex.  Civ.  App.  1896)  34 
S.  W.  762. 

A  complaint  for  an  injury  to  a  reversionary 
interest  in  land  must  allege  such  an  injury  as 
must  necessarily  have  affected  the  reversion 
or  it  must  show  one  that  may  possibly  have 
done  so  and  connect  it  with  an  averment  that 
the  reversion  was  actualh'^  injured  thereby. 
Potts  r.  .Clarke,  20  N.  J.  L.  536. 

A  complaint  setting  forth  items  of  damages 
proper  to  be  considered  in  ascertaining  the 
amount  that  should  be  awarded  for  a  personal 
injury  sufficiently  states  a  cause  of  action 
witliout  alleging  an  injury  of  a  permanent 
cliaracter,  althougli  thei'e  may  have  been  such 
an  injury.  Frazier  c.  Malcolm,  62  S.  W.  13, 
22  Ky.  L.  Rep.  1876. 

86.  For  forms  of  complaint  held  to  suffi- 
ciently state  a  cause  of  action  and  furnish 
data  by  wliich  damages  may  be  deterniined  see 
tlie  following  cases: 

Indiana. —  Phenix  Ins.  Co.  r.  Pennsylvania 
R.  Co.,  134  hid.  215,  33  N.  E.  970,  20  L.  R.  A. 
405;  Ohio,  etc.,  R.  Co.  r.  Nickless.  71  Ind. 
271.  See  also  Child  v.  Swain,  69  Ind. 
230. 

Ohio. —  Jetikinson  Stnneniaii,  4  Ohio  Doc. 
(I^'jirint)  2H»,  1  Clev.  L.  Hv]).  218. 

Orntjon. — Sunnyside  Land  Co.  r.  Willamette 
Bridge  R.  Co.,  20'  Orog.  544,  26  J>ac.  835. 

Texan  —  McLane  r.  Maiircr,  22  Tex.  Civ. 
A])]).  75,  06  S.  W.  693.  1108;  San  .Antonio 
r.  Pizziiii,  (fiiv.  App.  1900)  58  S.  VV.  635; 
Krwiii  r.  Ilaydcn,  (Civ.  Ap]).  1897)  43  S.  VV. 
(ilO;  Sera  (ilia  (Jal  vcHtoii,  cle.,  R.  Co.,  (Civ. 
App.  1H(I7)  42  S.  W.  M2;  Kiigelliiirdt  r. 
Jiallii,  (Civ.  App.  1895)  ,31  S.  \V.  .324;  Cal- 
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veston,  etc.,  R.  Co.  v.  Rheiner,  (Civ.  App. 
1894)  25  S.  W.  971. 

Vermont. —  Parker  v.  Burgess.  64  Vt.  442, 
24  Atl.  743. 

See  15  Cent.  Dig.  tit.  "  Damages."  §  407. 

For  joint  complaint  by  husband  and  wife 
for  injury  to  the  wife  see  Hu.sband  axd  W^ife. 

87.  See  Smith  v.  Jones,  11  Tex.  Civ.  App. 
18,  31  S.  W.  306.    See  infra,  XII,  A,  1.  e,  (i). 

88.  Cooley  v.  Kansas  City,  etc.,  R.  Co.,  149 
Mo.  487,  51  S.  W.  101;  Pecke  v,  Hvdraulic 
Constr.  Co.,  23  N.  Y.  App.  Div.  393,  48  N.  Y. 
Suppl.  225 ;  A.  C.  Conn  Co.  v.  Little  Suamico 
Lumber,  etc.,  Co.,  55  Wis.  580,  13- N.  W.  464. 
See  also  Birmingham,  etc.,  R.  Co.  v.  Cuzzart. 
133  Ala.  262,  31  So.  979:  Oliver  v.  Perkins, 
92  Mich.  304,  52  N.  W.  609 :  Buer  r.  Prescott, 
(Tex.  Sup.  1890)  14  S.  W.  138;  Motz  v.  Para- 
dis,  4  Quebec  291. 

Redundant  and  irrelevant  matters  may  of 
course  be  stricken  out  of  the  complaint. 
Lovejoy  r.  Morrison,  10  Minn.  136. 

Where  the  complaint  is  somewhat  ambigu- 
ous, but  the  irregularitj'  could  have  been 
readied  by  special  demurrer,  it  will,  if  no 
objection  is  made  thereto  on  the  trial,  be 
held  sufficient  upon  appeal ;  and  a  construc- 
tion will  be  given  it  preventing  a  variance 
between  the  allegations  therein  and  the  evi- 
dence admitted  if  the  defect  does  not.  in  the 
opinion  of  the  court,  affect  the  substantial 
rights  of  the  parties.  Eachus  v.  Los  Angeles, 
i:^0  Cal.  492,  62  Pac.  829,  80  Am.  St.  Rep. 
147. 

89.  Simmer  r.  St.  Paul,  23  Minn.  408.  And 
see  Saunders  t".  Brosius,  52  Mo.  50. 

90.  Briandt  r.  Philadelphia,  12  Phila.(Pa.) 
393.  If  a  complaint  claims  damages  on  a 
ground  for  which  the  ])laintiff  is  entitled 
lo  no  daiiiagos,  but  has  a  sufficient  allegation 
(if  (liiiiKigcs  (i>  which  he  is  entitled,  it  is  not 
(Iciiiunalilc,  as  the  allegations  for  which  no 
recovery  can  be  had  may  be  treated  as  sur- 
])lusage.  DuUleld  r.  Creat  Western  R.  Co.,  4 
Can.  L.  J.  47. 

91.  Wilier  r.  Oregon  R.,  etc.,  Co.,  15  Oreg. 
153,  13  l>ac.  768. 

92.  IMftsburg  Coal  IMin.  Co.  r.  CIreenwood, 
311  Cal.  71.  See  also  Bohull  r.  Diller,  41  Cal. 
532. 
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to  so  allege  reference  might  be  had  to  the  writ."^  But  a  complaint  Avhich  prays 
for  judgment  in  a  speeitied  amount  is  sufficient,  although  it  fails  to  allege  in 
express  terms  that  the  plaintiff  was  damaged."*  It  is  imnecessarj  to  insert  a 
claim  for  damages  at  the  end  of  each  count  or  paragraph  of  the  complaint.  It  is 
sufficient  to  state  the  amount  demanded  at  the  conclusion  thereof."^ 

e.  Mistake  in  Designation  of  Rule  or  of  Kind  of  Damages.  Where  the  facts 
are  so  clearly  stated  in  the  complaint  that  the  law  attaches  a  well  defined  meaning 
thereto,  an  error  or  mistake  of  the  pleader  as  to  the  true  rule  or  theory  by  which 
his  damages  should  be  determined  or  of  their  kind  is  not  fatal ;  '^^  and  while  a  com- 
plaint must  not  state  inconsistent  theories  of  the  damages  sustained,  it  may  state 
two  theories  as  to  the  measure  thereof,  dependent  upon  how  the  jury  shall  find 
the  facts."' 

d.  Method  of  Alleging  Damages  to  Both  Person  and  Property.  Where  the 
cause  of  an  injury  to  a  plaintilf  and  his  property  is  one  and  the  same  act,  the 
averment  as  to  the  damages  may  be  properly  included  in  one  count."^ 

e.  Particular  and  Necessary  Averments  —  (i)  Of  General  Damages:  Where 
by  reason  of  a  certain  wrong  or  from  the  breach  of  a  contract  the  law  would 
impute  certain  damages  as  the  natural,  necessary,  and  logical  consequence  of  the 
acts  of  the  defendant,  sucli  damages  need  not  be  specifically  set  forth  in  the  com- 
plaint, but  are,  upon  a  proper  averment  of  such  breach  or  wrong,  recoverable 
under  a  claim  for  damages  generallj-.""    Hence  where  a  wilful  wrong  is  committed 


93.  Farley  x.  Nelson,  4  Ala.  183;  Elliott  v. 
Smith,  1  Ala.  74. 

Where  the  cause  of  action  is  a  legal  liabil- 
ity, certain  and  defined,  and  cannot  in  any 
way  be  augmented,  the  right  of  recovery  can- 
not, upon  any  correct  principle  of  reasoning, 
be  affected  either  by  omitting  or  stating  the 
precise  sum  in  the  declaration  or  writ.  Far- 
lev  V.  Nelson,  4  Ala.  183 ;  Elliott  r.  Smith,  1 
Ala.  74. 

94.  Riser  v.  Walton,  78  Cal.  490,  21  Pae. 
362;  Jonas  v.  Hirshburg,  18  Ind.  App.  581,  48 
N.  E.  050 :  Weaver  r.  Mississippi,  etc.,  Boom 
Co.,  28  Minn.  542,  11  N.  W.  113;  Bank  of 
British  Columbia  r.  Port  Townsend,  16  Wash. 
450,  47  Pac.  896.  But  compare  Treusch  v. 
Kamke,  63  Md.  274;  Gilcrest  v.  Nantker,  42 
Nebr.  564,  60  N.  W.  906,  action  for  false 
representations. 

95.  Montgomery  r.  Locke,  (Cal.  1886)  11 
Pac.  874;  Spears  r.  Ward,  48  Ind.  541;  Hoff- 
man r.  Dickinson.  31  W.  Va.  142,  6  S.  E. 
53;  Postlewaite  r.  Wise,  17  W  Va.  1. 

96.  Colrick  r.  Swinburne,  105  N.  Y.  503,  12 
N.  E.  427  ;  Kraft  v.  Rice,  45  N.  Y.  App.  Div. 
569,  01  N.  Y.  Suppl.  368;  Hudson  r.  Archer, 
4  S.  D.  128.  55  N.  W.  1099;  International, 
etc,  R.  Co.  V.  Gordon,  72  Tex.  44,  11  S.  W. 
1033:  Harmon  r.  Callahan,  (Tex.  Civ.  App. 
1896)  35  S.  W.  705. 

97.  Shores  Lumber  Co.  v.  Starke,  100  Wis. 
498,  76  N.  W.  366. 

98.  Chicago  West  Div.  R.  Co.  v.  Ingraham, 
131  111.  659,  23  N.  E.  350;  Lamb  v.  St.  Louis 
Cable,  etc.,  R.  Co.,  33  Mo.  App.  489. 

Special  demurrer. —  But  it  has  been  held 
that  a  complaint  in  an  action  for  injury  to 
plaintiff's  person  and  health,  and  also  to  his 
real  and  personal  propertj^,  which  alleges 
damages  generally,  is  subject  to  special  de- 
murrer for  not  stating  the  amount  claimed  as 
injury  to  his  property  as  distinguished  from 


the  injury  to  his  person.  Foerst  r.  Kelso,  131 
Cal.  376,  63  Pac.  681. 

99.  Connecticut. —  Ives  v.  Carter,  24  Conn. 
392. 

District  of  Columbia. — ■  Hartman  v.  Ruby, 
16  App.  Cas.  45. 

Illitiois. —  Greene  v.  Williams,  45  111.  206; 
Franklin  Printing,  etc.,  Co.  v.  Behrens,  80 
111.  App.  313. 

Indiana. —  Hadley  v.  Frather,  64  Ind.  137 ; 
Riehter  v.  Meyers,  5  Ind.  App.  33,  31  N.  E. 
582. 

Kentucky. —  Smith  r.  Perry,  13  Ky.  L.  Rep.. 
683. 

Maryland. —  Howard  f.  Wilmington,  etc., 
R.  Co.^  1  Gill  311. 

Massachusetts. —  Rice  v.  Coolidge,  121 
Mass.  393,  23  Am.  Rep.  279;  Prentiss  l\ 
Barnes,  6  Allen  410;  Peckham  v.  Holman,  11 
Pick.  484. 

Michigan. —  Peters  r.  Cooper,  95  Mich.  191, 
54  N.  W.  694. 

Mississippi. — Heirn  r.  MeCaughan,  32  Miss. 
17,  66  Am.  Dec.  588. 

Missouri. —  Moore  r.  Mountcastle,  72  Mo. 
605. 

1^'ebraska. —  Riverside  Coal  Co.  v.  Holmes, 
36  Nebr.  858,  55  N.  W.  255:  Kingsley 
V.  Butterfield,  35  Nebr.  228,  52  N.  W. 
1101. 

New  York. —  Jutte  v.  Hughes,  67  N.  Y.  267  ; 
Laraway  v.  Perkins,  10  N.  Y.  371;  Vander- 
slice  r.  Newton,  4  N.  Y.  130 :  Russell  v.  Corn- 
ing Mfg.  Co.,  49  N.  Y.  App.  Div.  610,  63  N.  Y. 
Suppl.  640;  Alfaro  v.  Davidson,  40  N.  Y, 
Super.  Ct.  87;  Fitch  v.  Fitch,  35  N.  Y. 
Super.  Ct.  302:  Fagen  r.  Davison,  2  Duer 
153;  Driggs  v.  Dwight,  17  Wend.  71,  31  Am. 
Dec.  283. 

North  Carolina. —  See  Hammond  r.  Sehiff, 
100  N.  C.  161,  6  S.  E.  753. 

Ohio. —  Farrelly  v.  Cincinnati,  2  Disn.  516  j 
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evidence  of  matters  tending  to  aggravate  the  diirnages,  wlien  necessarily  or  legally 
arising  from  the  act  complained  of,  is  admissible  without  special  averment.' 

Of  timviAL  JJamaoeh.  If  the  damages  sought  to  be  recovered  are  thofie 
known  as  special  damages,^  that  is,  those  of  an  unusual  and  extraordinary  nature, 
and  not  the  common  consequence  of  the  wrong  complained  of  or  implied  by  law, 
it  is  necessary  in  order  to  prevent  surprise  to  tlie  defendant  that  the  declaration 
state  specifically  and  in  detail  the  damages  sought  to  be  recovered  \  and  an  omis- 


McFarland  v.  Roby,  4  Ohio  Dec.  (Reprint) 
211,  1  Clev.  L.  Rep.  118. 

Oreyon. —  Bussaid  v.  Hibler,  42  Oreg.  500. 
71  Pac.  642. 

Pennsylvania. — Haldeman  V.  Martin,  10  Pa. 
St.  369;  Hood  V.  Palm,  8  Pa.  St.  237;  Hart 
V.  Evans,  8  Pa.  St.  13. 

Texas. — San  Antonio,  etc.,  R.  Co.  v.  Gwynn, 
(App.  1891)  15  S.  W.  509;  Texas,  etc.,  R. 
Co.  c.  Kane,  2  Tex.  App.  Civ.  €as.  §  18; 
Tompkins  v.  Hart,  2  Tex.  Unrep.  Cas.  348. 

Vermont. —  Parker  v.  Burgess,  64  Vt.  442, 
24  Atl.  743;  Hutchinson  r.  Granger,  13  Vt. 
386. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  430. 

Damages  tor  the  destruction  of  shade  trees 
surrounding  a  dwelling  are  recoverable  in 
a  complaint  claiming  damages  for  the  negli- 
gent burning  of  the  dwelling-house  and  out- 
house, as  such  damages  would  naturally  and 
reasonably  result  from  the  burning  of  the 
house  itself.  Wrought-Iron  Range  Co.  v. 
Graham,  80  Fed.  474,  25  C.  C.  A.  570. 

1.  Hlinois  Cent.  R.  Co.  r.  Siddons,  53  111. 
App.  607;  Tyson  i\  Booth,  100  Mass.  258; 
Martachowski  v.  Orawitz,  8  Kulp  (Pa.)  370; 
Jackson  v.  Bell,  5  S.  D.  257,  58  N.  W.  671. 

2.  See  supra,  V. 

3.  California. — Montgomery  v.  Locke,  (1886) 
11  Pac.  874;  Nunan  r.  San  Francisco,  38  Cal. 
689;  Stevenson  v.  Smith,  28  Cal.  102,  87  Am. 
Dec.  107  ;  Cole  v.  Swanston,  1  Cal.  51,  52  Am. 
Dee.  288. 

Colorado.—  Denver,  etc.,  R.  Co.  1}.  Pulaski 
Irrigating  Ditch  Co.,  19  Colo.  367,  35  Pac. 
910. 

Connecticut. —  Morris  r.  Winchester  Re- 
peating Arms  Co.,  73  Conn.  680,  49  Atl.  180; 
Taylor  v.  Keeler,  50  Conn.  346;  Tomlinson 
r.  berbv,  43  Conn.  562;  Tavlor  v.  Monroe,  43 
Conn.  36. 

/«/rto/s.— Olmstead  r.  Burke,  25  111.  86; 
Koch  V.  Merk,  48  111.  "App.  26;  Buckley  v. 
Holmes.  19  111.  App.  530;  Moliiie  Water 
Power  Co.  v.  Wators,  10  111.  App.  159. 

Indiana. —  Ohio,  <'tc..  R.  -Co.  v.  Sclby,  47 
Ind.  471,  17  Am.  Rep.  719;  Lindley  f.  Demp- 
.sey,  45  Ind.  240. 

loina. —  Roscnbergor  r.  Marsh,  108  Iowa  47, 
78  N.  W.  837;  Wilson  r.  Dean,  10  Iowa  432. 

Kentucky. —  South  Covington,  etc.,  R.  Co. 
?-.  Wiiif,  Hi  Ky.  207,  I  S.  W.  493,  8  Ky.  L. 
Rep.  493;  rjoiiisvillc,  etc.,  11.  Co.  r.  Reynolds, 
71  S.  W.  516,  24  Ky.  L.  Rep.  1402. 

Louisiana. —  ArrowHiiiith  r.  Gordon,  3  La. 
Ann.  105. 

Maine— Wuiiify  i\  Sii-wai't,  47  Me.  419; 
Lufkin  /•.  I'iitlcrscMi.  38  Me.  282;  l<'urloiig  r. 
PollcyH,  30  Me.  '19L  50  Am.  Dec.  635. 

Marijhiiiil.'-  I'AWi'iAl  r.  Lamborne,  2  Md. 
J  .'i  1 . 
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Massachusetts. — 'Warner  v.  Bacon,  8  Gray 
397,  69  Am.  Dec.  253;  Dickinson  v.  Boyle,  17 
Pick.  78,  28  Am.  Dec.  281. 

Minnesota. —  Cashing  v.  Seymour,  30  Minn. 
301,  15  X.  W.  249;  Spencer  v.  St.  Paul,  etc., 
R.  Co.,  21  Minn.  362;  Brackett  u.  Edgerton, 
14  Minn.  174,  100  Am.  Dec.  211. 

Mississippi. —  Burrage  t.  Melson,  48  Miss. 
237 ;  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  40 
Miss.  458. 

Missouri. —  Brown  v.  Chicago,  etc.,  R.  Co., 
80  Mo.  457 ;  Krueger  v.  Chicago,  etc.,  R.  Co., 
94  Mo.  App.  458,  08  S.  W.  220;  Cook  r.  Clarv, 
48  Mo.  App.  160. 

Montana. —  Root  v.  Butte,  etc.,  R.  Co.,  20 
Mont.  35,4,  51  Pac.  155. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Em- 
mert,  53  Nebr.  237,  73  X.  W.  540,  08  Am.  St. 
Rep.  002.  See  also  Omaha  Coal,  etc.,  Co.  v. 
Fay,  37  Nebr.  68,  55  N.  W.  211. 

New  Hampshire. —  Stevens  v.  Lyford,  7 
N.  H.  300. 

New  Jersey. —  Drischman  v.  McManemin, 
68  N.  J.  L.  337,  53  Atl.  548;  Ryerson  v. 
Marseillis,  16  N.  J.  L.  450. 

New  York. —  Vanderslice  v.  Newton,  4  N.  Y. 
130;  Hallock  i\  Belcher,  42  Barb.  199; 
Baldwin  v.  New  York,  etc.,  Nav.  Co.,  4  Daly 
314;  Toplitz  r.  King  Bridge  Co.,  20  Misc. 
576,  46  N.  Y.  Suppl.  418  [affirming  20  Misc. 
720,  45  N.  Y.  Suppl.  1149] ;  Brady  v.  Cassidy, 
9  Misc.  107,  29  N.  Y.  Suppl.  45;  Curtis  v. 
Ritzman,  7  Misc.  254,  27  N.  Y.  Suppl.  259; 
Hoffman  v.  Ruddiman,  5  Misc.  326,  25  N.  Y. 
Suppl.  508;  Molony  r.  Dows,  15  How.  Pr. 
261 ;  Barnard  v.  Benoind,  19  Alb.  L.  J.  77. 

Pennsylvania. — Pastorius  r.  Fisher,  1  Rawle 
27. 

South  Carolhm. —  McDaniel  v.  Terrill,  1 
Nott  &  M.  343;  Alston  v.  Huggins,  3  Brev. 
185. 

Tennessee. —  J.  M.  James  Co.  v.  Continental 
Nat.  Bank,  105  Tenn.  1,  58  S.  W.  261,  51 
L.  R.  A.  255;  Citizens'  St.  R.  Co.  r.  Burke, 
98  Tenn.  650,  40  S.  W.  1085;  Rose  r.  Perry, 
8  Yerg.  156. 

Texas. —  Comminge  v.  Stevenson,  76  Te.K. 
042,  13  S.  W.  550;  Randall  r.  Rosenthal, 
(Civ.  App.  1895)  31  S.  W.  822;  Gulf,  etc.,  R. 
Co.  i:  Maetze,  2  Tex.  App.  Civ.  Cas.  §  631; 
Mayo  T.  Savoni,  1  Tex.  App.  Civ.  Cas.  S  216. 

Utah. —  Croco  r.  Oregon  Short  Line  R.  Co., 
18  Utah  311,  54  Pac.  985.  44  L.  R.  A.  285. 

Vermont.— \V\\\  p.  Smith,  32  Vt.  433. 

United  States. —  Loewer  v.  Harris,  57  Fed. 
368,  ()  C.  C.  A.  394;  The  Director,  2(1  Fed. 
708;  Bas  V.  Steele,  2  Fed.  Cas.  No.  1,088,  3 
Wash.  381. 

Canada. — Aahdovvn  r.  Manitoba  Fi'ee  Press 
Co.,  20  (!an.  Supreme  C^t.  43;  Dnmville  r. 
Keevan,  (J5ast.  T.  1871)  Stevens  N.  Itrunsw. 
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sion  to  so  plead  cannot  be  supplied  by  statements  in  a  bill  of  particulars.^  But  an 
allegation  of  general  damages  for  a  breach  of  contract  does  not  preclude  an  allega- 
tion of  special  damage  incurred  in  preparing  to  execute  the  same.^ 

(ill)  Of  Damages  Accruing  After  Commencement  OF  Suit.  The  assess- 
ment of  damages  is  usually  governed  by  the  situation  or  condition  of  affairs 
existing  at  the  time  the  action  is  brought ;  ^  hence  for  a  recovery  of  loss  or  damages 
occurring  thereafter  plaintiff  should  amend  or  file  a  supplementary  petition.''  In 
some  jurisdictions,  however,  this  is  rendered  unnecessary  by  statute.^ 

(iv)  Of  Interest  or  Liquidated  Damages.  Interest  is  generally  regarded 
as  an  incident  to  the  debt  and  may  be  recovered  under  the  general  allegation  of 
damages  without  being  specially  claimed,^  although  if  interest  beyond  the  legal 
rate  is  sought  as  damages  by  virtue  of  a  special  contract  between  the  parties  the 
declaration  must  declare  specially  therefor.^"  So  too  a  penalty  construed  by  the 
court  as  liquidated  damages  is  an  incident  to  and  follows  the  principal  in  the  same 
manner  as  interest,  and  may  be  awarded  without  special  averment,"  although  the 
action  must  be  brought  on  the  contract  and  not  on  the  common  counts.^^ 

(v)  Of  Punitive  OR  Exemplary  Damages.  While  it  is  essential  that  the 
facts  alleged  and  proved  be  such  as  will  warrant  the  assessment  of  punitive  or 
exemplary  damages,-'^  such  damages  are  not  special  in  the  sense  that  they  need 
ordinarily  be  claimed  eo  nomine  in  the  complaint,  but  may  be  recovered  imder  a 
claim  for  damages  generally.^*    It  has,  however,  in  one  jurisdiction  been  declared 


Dig.  248;  Shaver  v.  Great  Western  R.  Co.,  6 
U.  C.  C.  P.  321 ;  Henderson  v.  Nichols,  5  U.  C. 
Q.  B.  398. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  434. 

Rule  in  equity. —  Tlie  rule  that  special  dam- 
ages must  be  pleaded  applies  to  a  pleading  in 
equity  the  same  as  in  law.  Hooper  v.  Arm- 
strong, 69  Ala.  343. 

4.  Toplitz  V.  King  Bridge  Co.,  20  Misc. 
(N.  Y.)  576,  46  N.  Y.  Suppl.  418. 

5.  Hill  V.  Anderson,  9  Ohio  S.  &  C.  PI.  Dec. 
480.  See  also  Denison  v.  Lewis,  5  App.  Cas. 
(D.  C.)  328. 

6.  Campbell  v.  Short,  35  La.  Ann.  465. 

7.  Foote  V.  Burlington  Gas  Light  Co.,  103 
Iowa  576,  72  N.  W.  755;  Campbell  v.  Short, 
35  La.  Ann.  465. 

8.  Hicks  V.  Drew,  117  Cal.  305,  49  Pac.  189. 

9.  Alabama. —  Roberts  v.  Fleming,  31  Ala. 
683. 

Illinois.— lAcCon-siel  v.  Thomas,  3  HI.  313; 
Grand  Lodge,  A.  O.  U.  W.  V.  Bagley,  60  111. 
App.  589. 

Minnesota. — Cooper  v.  Reaney,  4  Minn.  528. 
Missouri. — Padley  v.  Catterlin,  64  Mo.  App. 
629. 

Texas. —  International,  etc.,  R.  Co.  v.  Lewis, 
(Civ.  App.  1893)  23  S.  W.  323. 

But  see  Winnev  v.  Sandwich  Mfg.  Co.,  86 
Iowa  608,  53  N.  W.  421,  18  L.  R.  A.  524  [re- 
versing (1891)  50  N.  W.  565]  (holding  that 
where  the  complaint  in  an  action  for  a  breach 
of  warranty  asked  interest  on  the  damages 
only  from  the  commencement  of  the  suit,  it 
was  error  for  the  court  to  instruct  the  jury 
to  allow  interest  from  the  date  of  the  sale  of 
the  article  warranted,  although  it  appeared 
that  the  entire  verdict  was  less  than  the  ag- 
gregated claim  for  damages)  ;  Shepard  r. 
Pratt.  16  Kan.  209  (holding  that  in  that 
state  where  the  demand  was  liquidated  and  a 
sum  certain  was  claimed,  no  interest  was  re- 
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coverable  unless  claimed  in  the  declaration, 
and  the  time  from  which  it  was  to  be  com- 
puted stated ) . 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  438. 

10.  Camp  V.  Ocala  First  Nat.  Bank,  (Fla. 
1902)  33  So.  241.  And  see  Taleott  v.  Marston, 
3  Minn.  339. 

11.  Smith  V.  Whitaker,  23  111.  367. 

12.  Butterfield  v.  Seligman,  17  Mich.  95. 
See  also  Woodlief  v.  Logan,  51  La.  Ann.  1935, 
26  So.  627. 

13.  Louisville,  etc.,  R.  Co.  v.  Wurl,  62  111. 
App.  381;  Harmon  V.  Callahan,  (Tex.  Civ. 
App.  1896)  35  S.  W.  705.  See  also  Lander  v. 
Ware,  1  Strobh.  (S.  C.)  15. 

14.  Alabama.  —  Alabama  Great  Southern 
R.  Co.  V.  Arnold.  84  Ala.  159,  4  So.  359,  5  Am. 
St.  Rep.  354;  Wilkinson  v.  Searcy,  76  Ala. 
176. 

Georgia.—  Savannah,  etc.,  R.  Co.  v.  Hol- 
land, 82  Ga.  257,  10  S.  E.  200,  14  Am.  St. 
Rep.  158. 

Iowa. —  Gustafson  t;.  Wind,  62  Iowa  281,  17 
N.  W.  523. 

Maine. —  Wilkinson  v.  Drew,  75  Me.  360. 

Michigan. —  See  Sherman  v.  Kilpatrick,  58 
Mich.  310,  25  N.  W.  298. 

Mississippi. —  Southern  Express  Co.  v. 
Bro\vn,  67  Miss.  260,  7  So.  318,  8  So.  425,  19 
Am.  St.  Rep.  306. 

South  Carolina. — Machen  v.  Western  Union 
Tel.  Co.,  63  S.  C.  363,  41  S.  E.  448 ;  Glover  v. 
Charleston,  etc.,  R.  Co.,  57  S.  C.  228,  35  S.  E. 
510. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Ray, 
(Sup.  1898)  46  S.  W.  554. 

Texas. —  Hoggland  v.  Cothren,  25  Tex.  345. 

Vermont. — ■  Hoadley  v.  Watson,  45  Vt.  289, 
12  Am.  Rep.  197. 

Virginia. — ■  Richmond  Pass.,  etc.,  Co.  v. 
Robinson,  100  Va.  394,  41  S.  E.  719. 

See  15  Cent.  Dig.  tit.  "Damages."  §  420. 
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the  better  practice  to  claim  siicli  dainajjjes  separately  in  the  petition,""'  altliough  a 
failure  so  to  do  was  held  not  fatal  on  demurrer."'  80  in  at  least  one  jurisdiction 
such  separate  allegations  are  expressly  required  by  statute,'"^  and  defendant's 
pecuniary  condition  cannot  be  shown  if  this  statute  is  not  complied  with  ;  but 
tliis  docs  not  a])ply  to  an  action  instituted  before  its  passage,  although  the  trial  is 
had  thereafter.'^ 

(vi)  Of  Statutory  Damages.  Where  damages  sought  to  be  recovered  arise 
by  virtue  of  statute,  or  the  amount  thereof  is  determined  or  augmented  by  reason 
of  statutory  enactments,  the  complaint  must  allege  facts  sufficient  to  bring  the 
case  clearly  within  such  statute,^"  and  as  defendant  should  be  apprised  of  the 
extent  of  the  demand  against  him  it  is  the  better  practice,  and  in  most  jurisdictions 
necessary,  that  reference  be  made  thereto,^'  especially  if  the  injured  party  has  also 
a  remedy  at  common  law  and  if  the  complaint  contains  counts  both  at  common 
law  and  under  the  statute,  and  entire  damages  are  assessed  by  the  jury,  the 
statutory  augmentation  cannot  be  allowed  although  if  a  case  on  such  pleadings 
is  tried  without  a  jury,  the  court  may,  if  it  finds  that  the  plaintiff  is  so  entitled, 
give  the  statutory  damages,  even  if  there  has  been  no  election  of  counts  by  the 
plaintifE.2* 

2.  Sufficiency  —  a.  In  General.  The  failure  to  make  an  averment  of  special 
damages  is  fatal  to  the  pleader  only  when  the  cause  of  action  depends  upon  the 
existence  of  such  special  damages,  and  the  right  to  maintain  the  action  depends 
upon  their  existence  ;  upon  breach  of  a  contract  a  right  of  action  arises  which 
carries  with  it  at  least  nominal  damages,  and  therefore  a  failure  to  allege  special 
damages  is  not  ground  for  a  dismissal  of  the  action.^^  Hence  where  the  complaint, 
whether  it  be  for  general  or  special  damage,  is  objected  to  because  of  vagueness, 
indefiniteness,  or  insufficiency,  it  cannot,  if  it  alleges  a  contract  and  breach  thereof, 
be  assailed  by  general  denmrrer  or  motion  for  nonsuit,^''  as  plaintiff  would  at  least 
be  entitled  to  nominal  damages.^^  Nor  for  a  like  reason  should  a  failure  to  prove 
special  damages  as  alleged  prevent  a  recovery  of  nominal  damages.^  So  too  a 
party  is  entitled  to  at  least  nominal  damages  where  a  simjjle  trespass  is  shown  to 


15.  Zeliflf  V.  Jennings,  61  Tex.  458;  Galves- 
ton, etc..  E.  Co.  V.  Le  Gierse,  51  Tex.  189; 
Wallace  i.  Finberg,  46  Tex.  35.  And  see 
Land  r.  Klein,  21  Tex.  Oiv.  App.  3,  50  S.  W. 
638. 

16.  Texas,  e^c,  R.  Co.  v.  Pollard,  2  Tex. 
App.  Civ.  Cas.  S  481. 

17.  St.  Louis  Clothing  Co.  v.  J.  D.  Hail 
Dry-Goods  Co.,  156  Mo.  393,  56  S.  W.  1112. 

is.  Berryman  v.  Cox,  73  Mo.  App.  67. 

19.  Lamberson  v.  Long,  66  Mo.  App.  253. 

20.  Broschart  v.  Tuttle,  59  Conn.  1,  21  Atl. 
925,  11  L.  R.  A.  33;  Henniker  v.  Contoocook 
Vnllpy  R.  Co.,  29  N.  H.  146. 

21.  Chipman  v.  Emerie,  5  Cal.  239 ;  Bayard 
r.  Siiiitli.  17  Wend.  (N.  Y.)  88  (holding  that 
it  is  enough  if  the  complaint  states  facts 
bringing  the  case  within  tlie  statute  and  gen- 
(•rally  referring  to  it)  ;  Brown  v.  Bristol,  1 
Cow.'  (N.  Y.)  176;  Nowpomb  v.  Butterfield,  8 
Jolins.  (N.  Y.)  342;  Hughes  Stevens,  36 
Pa.  St.  320;  Morrison  v.  Gross,  1  Bro\vnc 
(Pa.)  1.  See  also  Livingston  v.  Platner,  1 
Cow.  (N.  Y.)  175. 

'  22.  Palmer  r.  York  P.ank,  18  Me.  1(!6,  30 
Am.  Dee.  710. 

23.  Brewster  v.  Link,  28  Mo.  147;  Lowe 
V.  Ilairison,  8  Mo.  350;  Benton  v.  Dale,  1 
Cow.  (N.  V.)  100. 

Where  the  judgment  is  to  be  doubled  by 
the  court,  it  is  not  error  that  it  Ix;  rendered 
for  an  ainoiuit  exceeding  the;  damagCH  alleged 
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in  any  one  count  of  the  declaration.  Withing- 
ton  V.  Hilderbrand,  1  Mo.  280.  And  where  the 
statute  makes  it  the  duty  of  the  court  to 
double  damages  in  certain  actions,  the  com- 
plaint need  not  ask  the  court  so  to  do.  Feed- 
ler  V.  Schroeder,  59  j\Io.  304. 

24.  Babbitt  v.  Calkins,  49  Mich.  394,  13 
N.  W.  790. 

25.  McCarty  v.  Beach,  10  Cal.  461;  Roberts 
V.  Glass,  112  Ga.  456,  37  S.  E.  704;  Fagen  v. 
Davison,  2  Duer  (N.  Y.)  153.  See  also 
Clemons  v.  Davis,  4  Hun  (N.  X.)  200,  6 
Thomps.  &  C.  (N.  Y.)  523. 

26.  Slater  v.  Kimbro,  91  Ga.  217,  18  S.  E. 
296,  44  Am.  St.  Rep.  ]9;  Kenny  V-  Collier,  79 
Ga.  743,  8  S.  E.  58;  B.  L.  Blair  Co.  v.  Rose, 
20  Ind.  App.  487,  00  N.  E.  10;  Sabine,  etc., 
R.  Co.  r.  Hadnot,  07  Tex.  503,  4  S.  W.  138; 
Gulf,  etc.,  R.  Co.  V.  Pettit,  3  Tex.  Civ.  App. 
588,  22  S.  W.  761.  See  also  Ilaneock  v.  Hub- 
bell,  71  Cal.  537,  12  Pac.  618;  Melick  v.  Fos- 
ter, 04  N.  J.  L.  394,  45  Atl.  911;  Johnson  v. 
Cherokee  Land,  etc.,  Co.,  82  Tex.  338,  18  S.  W. 
476;  A.  C.  (^onn  Co.  !;.  Little  Suamieo  Lum- 
ber, etc..  Mfg.  Co.,  55  Wis.  5S0,  13  N.  W.  4(14. 

27.  Wilson  c.  Clarke,  20  Minn.  367;  Cow- 
ley y.  Davidson,  10  Minn.  392;  Siuuiyside 
I.i'md  Co.  i\  VVillanu'tte  Bridge  R.  Co.,  20 
Orcg.  511.  20  Pae.  835:  Jobn.son  r.  Gilmoro, 
(i  S.  D.  276,  60  N.  W.  1070. 

28.  Ilumplirey  r.  Irvin,  (Pa.  1880)  G  Atl. 
4/9;  Pastorius  r.  Fisher,  1  Rawle  (Pa.)  27. 
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have  been  committed  against  him,^^  althougli  it  has  been  held  that  where  the 
action  is  for  exemplary  damages  no  judgment  for  actual  damages  can  be  rendered. 

b.  Averment  of  Special  Damages  —  (i)  In  Gexeral.  As  tlie  sufficiency  of  the 
allegations  of  special  damages  must  necessarily  be  determined  by  the  facts  and 
circumstances  of  the  particular  case,  no  general  rule  can  be  formulated  by  which 
the  sufficiency  of  the  complaint  may  be  judged  ;  it  is  necessary  that  facts  show- 
ing how  the  special  damages  arose  be  stated/^  although  it  is  not  required  that  one 
should  set  forth  his  evidence  and  where  such  damages  are  properly  pleaded 
they  may  be  recovered,  although  the  prayer  for  relief  be  a  general  one.^^  Inas- 
mucli  as  the  purpose  of  alleging  such  damages  with  particularity  is  to  prevent 
surprise  to  the  opposite  party it  may  be  broadly  stated  that  where  the  allega- 
tions are  definite  enough  to  fully  apprise  such  party  of  the  probable  evidence 
which  will  be  introduced  by  the  pleader,  and  to  enable  him  to  prepare  Jiis  defense 
accordingly,  the  allegations  will  be  deemed  sufficient ;  nor  will  the  obvious  pur- 
pose of  the  pleader  to  allege  special  damages  be  controlled  by  an  informality  in 
stating  the  items  constituting  such  damages.^^ 

(ii)  For  Personal  Injuries.  While  the  rules  of  good  pleading  require  that 
the  facts  which  constitute  special  damage,  where  the  plaintiif  has  sustained  per- 
sonal injuries,  shall  be  stated  specifically,^^  it  is  neither  necessary  nor  proper  to  set 
forth  the  evidence  on  which  the  pleader  relies.^^    And  where  the  complaint 


29.  Harris  v.  Sneeden,  104  N.  C.  369,  10 
S.  E.  477. 

30.  Cobb  V.  Columbia,  etc.,  R.  Co.,  37  S.  C. 
194,  15  S.  E.  878. 

31.  California. — ^Acheson  v.  Western  Union 
Tel.  Co.,  96  Cal.  641,  31  Pac.  583.  And  see 
Witmer  Bros.  Co.  v.  Weid,  108  Cal.  569,  41 
Pac.  491. 

Connecticut. —  Sanford  v.  Peck,  63  Conn. 
486,  27  Atl.  1057. 

Georgia. —  Southern  R.  Co.  v.  Ward,  110 
Ga.  793,  36  S.  E.  78. 

Illinois. —  Buckley  t'.  Holmes,  19  111.  App. 
530. 

Michigan. —  Maltby  v.  Plummer,  71  Mich. 
578,  40  N.  W.  3. 

Missouri. — Patee  v.  McOabe-Bierman  Wagon 
Co.,  97  Mo.  App.  356,  71  S.  W.  374. 

New  Jersey. — ^Marentille  v.  Oliver,  2  N.  J.  L. 
358. 

New  York. —  Kraft  v.  Rice,  45  N.  Y.  App. 
Div.  569,  61  N.  Y.  Suppl.  368;  Roldan  v. 
Power,  14  Misc.  480',  35  N.  Y.  Suppl.  697. 

Pennsylvania. —  Berlin  iron  Bridge  Co.  v. 
Bonta,  180  Pa.  St.  448,  36  Atl.  876. 

Texas. — -The  Oriental  v.  Barclay,  16  Tex. 
Civ.  App.  193,  41  S.  W.  117;  Randall  v. 
Rosentlial,  (Civ.  App.  1895)  31  S.  W.  822. 
See  also  Lewis  v.  Merchant,  (App.  1890)  16 
S.  W.  538. 

United  States. —  Tlie  Director,  20  Fed.  708. 
And  see  15  Cent.  Dig.  tit.   "  Damages," 
/§  497. 

A  complaint  should  itemize  the  damages  to 

the  extent  at  least  that  the  opposite  party  be 
notified  of  the  sub.stantial  particulars  ( Fon- 
taine V.  Baxley,  90  Ga.  416,  17  S.  E.  1015)  ; 
and  where  it  does  not  do  so,  although  it  might 
be  sufficient  on  a  general  demurrer,  it  is  in- 
sufficient as  against  a  special  demurrer  ( Sed- 
berrv  v.  Verplanck,  (Tex.  Civ.  App.  1895)  31 
S.  W.,242). 

A  petition  alleging  that  plaintiff  expended 
"          dollars  for  medical  attention "  is  in- 


sufficient to  support  a  recovery  for  this  item. 
Lloyd  V.  Knadler,  58  S.  W.  803,  2.2  Ky.  L. 
Rep.  776. 

32.  Knittel  v.  Schmidt,  16  Tex.  Civ.  App. 
7.  40  S.  W.  507;  Conover  v.  Manke,  71  Wis. 
108.  36  N.  W.  616. 

33.  Everton  v.  Esgate,  24  Nebr.  235,  38 
N.  W.  794;  Nokken  v.  Avery  Mfg.  Co.,  11 
N.  D.  399,  92  N.  W.  487. 

34.  See  supra,  XII,  A,  1,  e,  (ii). 

35.  See,  generally,  the  following  cases : 
Iowa. —  Kreyci  v.  Chicago,  etc.,  R.  Co.,  117 

Iowa  344,  90  N.  W.  70«. 

Michigan. — •  Chandler  v.  Allison,  10  Mich. 
460. 

Neio  York. — Miller  v.  Benoit,  29  K  Y.  App. 
Div.  252,  51  N.  Y.  Suppl.  368  [affirmed  in  164 
N.  Y.  590,  58  N.  E.  1090]. 

Pennsylvania. —  Hazzard  v.  Preston,  12  Pa. 
Co.  Ct.  372. 

Texas. —  A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc.,  Co.,  (Civ.  App.  1898) 
44  S.  W.  929;  Long  v.  McCauley,  (Sup.  1887) 
3  S.  W.  689. 

An  averment  that  plaintiff's  family  was 
made  sick  by  stagnant  water,  caused  by  flood- 
ing of  plaintiff's  land  by  the  railroad,  is  suffi- 
ciently definite,  without  specifically  naming 
every  member  thereof  who  is  so  afflicted. 
Texas,  etc.,  R.  Co.  v.  Maddox,  26  Tex.  Civ. 
App.  297.  63  S.  W.  134. 

36.  Burnside  v.  Grand  Trunk  R.  Co.,  47 
N.  H.  554,  93  Am.  Dec.  474. 

37.  Houston,  etc.,  R.  Co.  r.  Shafer,  54  Tex. 
641. 

The  degree  of  particularity  in  actions  of 
tort  is  said  to  be  less  than  where  the  action 
is  on  a  contract.  Missouri,  etc.,  R.  Co.  i\ 
Simmons,  12  Tex.  Civ.  App.  500,  33  S.  W. 
1096. 

38.  Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex. 
641. 

Nor  as  it  is  said  is  it  necessary  to  specify 
every  muscle  that  aclied  and  every  nerve  that 
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clearly  shows  the  nature  and  manner  in  which  the  injuries  complained  of  were 
received,  so  that  there  does  not  exist  any  uncertainty  as  to  the  cause  of  the  special 
damage  complained  of,  or  of  the  effect  which  the  injury  produced,  the  complaint 
will  be  held  sufficient.^'' 

e.  To  Authorize  Exemplary  Damages.  In  those  jurisdictions  where  exemplary 
damages  can  be  recovered  only  when  actual  damages  are  shown,^'  a  complaint 
failing  to  allege  damages  of  the  latter  kind  is  insufficient,  regardless  of  the  allega- 
tions of  the  former  and  as  the  theory  of  such  damages  is  that  of  punishment 
to  the  wrong-doer,'*^  the  complaint  must  allege  acts  or  circumstances  indicating 
either  fraud,  malice,  gross  negligence,  or  oppression ;  but  no  specific  form  of 
allegation  is  required,  and  an  averment  that  the  acts  were  wantonly,  wilfully,  and 
maliciously  done  is  sufficient  to  authorize  a  recovery  of  such  damages.^ 

3.  Amount  Recoverable  as  Affected  by  Allegation  of  Damages.  While  the 
evidence  offered  need  not  support  every  allegation  of  injury  and  damage  set 
forth  in  the  complaint,*^  and  the  damages  may  of  course  usually  be  less  than  the 
amount  asked/"  and  must  not  exceed  the  sum  fixed  by  specific  proof,  where  such 
amount  is  determined  with  certainty,  regardless  of  the  amount  asked  in  the  com- 
plaint,*''  it  is  well  settled  that  the  amount  of  the  recovery  cannot  exceed  that 


throbbed.  Hanson  v.  Anderson,  90  Wis.  195, 
62  N.  W.  1055. 

39.  Hoehnan  v.  New  York  Dry  Goods  Co., 
(Ida.  1902)  67  Pac.  7'98;  Illinois  Cent.  R. 
Co.  V.  Cheek,  152  Ind.  663,  53  N.  E.  641; 
Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex.  641 ; 
Missouri,  etc.,  R.  Co.  v.  Simmons,  12  Tex. 
Civ.  App.  5O0,  33  S.  W.  1096;  San  Antonio 
St.  R.  Co.  V.  Muth,  7  Tex.  Civ.  App.  443,  27 
S.  W.  752;  Hanson  v.  Anderson,  90  Wis.  195, 
62  N.  W.  1055. 

An  allegation  that  plaintiff  was  greatly 
disturbed  in  body,  to  her  great  damage,  is  a 
sufficient  statement  of  a  physical  injury. 
Watkins  v.  Kaolin  Mfg.  Co.,  131  N.  C.  536, 
42  S.  E.  983,  60  L.  R.  A.  617. 

40.  See  supra,  IX. 

41.  Carson  v.  Texas  Installment  Co.,  (Tex. 
Civ.  App.  1896)  34  S.  W.  762. 

42.  See  supra,  IX,  A, 

43.  Connor  v.  Sewell,  90  Tex.  275,  38  S.  W. 
35  (holding  that  a  complaint  alleging  that  a 
trespass  was  committed  forcibly  and  unlaw- 
fully is  insufficient  to  sustain  a  complaint  for 
exemplary  damages)  ;  International,  etc.,  R. 
Co.  V.  Garcia,  70  Tex.  207,  7  S.  W.  802. 

Where  exemplary  damages  are  sought  for 
the  breach  of  a  contract  the  facts  should  be 
stated  attending  the  breach,  so  that  it  can  be 
ascertained  from  the  pleadings  wliether  they 
constituted  malice  and  fraud,  and  whether  the 
circumstances  connected  with  the  breach 
amoiuited  to  a  tort ;  and  the  allegation  that 
the  defendant  broke  tlip  contract  "  wilfully, 
f) auduh'ntly  and  witli  malice"  is  not  of  it- 
self .sullicicnt.  Hooks  i;.  Fitzenrieter,  7()  Tex. 
277,  13  S.  W.  230'. 

44.  Iowa. —  Cameron  v.  Bryan,  89  Iowa  214, 
50  N.  W.  434.  Under  (!odc  (  1873),  8  2727, 
it  is  lield  that  exemplary  dan-iXgos  cannot  be 
recovered  by  a  Ix^nant  for  his  wrongful  dis- 
poMHCKsioii  of  the  lenHcil  pi'ciniHCH  (Jones  v. 
Min-Hliiill,  50  Iowa  73i),  10  N.  W.  264),  or  in 
an  action  for  personal  injuries  (Johnson  v. 
Chicago,  etc.,  I!.  (!o.,  51  iowa  25.,  50  N.  W. 
543)  iinlesH  mnlicc  is  allege'd.  See,  however, 
Malh'tt  «.  Benle,  00  Iowa  70,  23  N.  W.  209. 
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Kansas. — Potter  v.  Stamfli,  2  Kan.  App.  788, 
44  Pac.  46. 

Mississippi. —  Silver  v.  Kent,  60  Miss.  124. 

South  Carolina. —  Brasington  v.  South 
Bound  R.  Co.,  62  S.  C.  325,  40  E.  665,  89 
Am.  St.  Rep.  905. 

Texas. —  Moore  v.  Smith,  (Sup.  1892)  19 
S.  W.  781;  Gross  v.  Hays,  73  Tex.  515,  11 
S.  W.  523;  Cone  v.  Lewis,  64  Tex.  331,  53 
Am.  Rep.  767 ;  Long  Mfg.  Co.  v.  Gray,  13  Tex. 
Civ.  App.  172,  35  S.  W.  32;  San  Antonio,  etc., 
R.  Co.  V.  Kniffen,  4  Tex.  Civ.  App.  484,  23 
S.  W.  457.  See  also  Shirley  v.  Waco  Tap  R. 
Co.,  78  Tex.  131,  10  S.  W.  543. 

Virginia. —  See  Wood  v.  American  Nat. 
Bank,  100  Va.  306,  40  S.  E.  931. 

United  States. —  Scott  v.  Donald,  165  U.  S. 
58,  17  S.  Ct.  265,  41  L.  ed.  632. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  420. 

Where  a  meritorious  cause  of  action  for 
exemplary  damages  is  shown  by  the  com- 
plaint, and  a  prayer  for  a  designated  amount 
as  exemplary  damages  is  made,  a  request  that 
they  be  awarded  "  as  expenses  of  bringing 
these  proceedings "  may  be  treated  as  sur- 
plusage. Jacobus  V.  Congregation,  etc.,  107 
Ga.  518,  33  S.  E.  853,  73  Am.  St.  Rep.  141. 

45.  Iowa. —  Ankrum  v.  Marshallto^ra,  105 
Iowa  493,  75  N.  W.  360. 

Michigan. —  La  Duke  v.  Exeter  Tp..  97 
Mich.  450,  56  N.  W.  851,  37  Am.  St.  Rep. 
357. 

South  Carolina. —  Hammond  v.  North  East- 
ern R.  Co.,  G  S.  0.  130,  24  Am.  Rep.  407. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Brown,  30  Tex.  Civ.  App.  57,  69  S.  W.  1010.  ' 

Vermont. —  Mallory  v.  Leach,  35  •Vt.  150, 
82  Am.  Dec.  625. 

46.  Pledgor  v.  Wade,  1  Bay  (S.  C.)  35. 
The  fact  that  the  amount  claimed  may  seem 

ludicrously  or  maliciously  excessive  will  not 
justify  a.  dismissal  of  the  complaint,  but 
plaintiir  iiiiiy  recover  such  amount  as  he  may 
show  himself  entitled  to.  Henry  v.  Shepherd, 
52  MisH.  125. 

47.  RieckholT  r.  Northern  Pac,  etc.,  Irr. 
Co.,  10  Wash.  139,  38  Pac.  881. 
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claimed  in  the  complaint  ^  or  counter-claim,*^  although  from  the  merits  of  the 
case  it  is  probable  that  a  greater  sum  could  have  been  recovered  had  it  been 
asked.^  This  is  ti-ue  whetlier  the  judgment  be  entered  upon  a  finding  of  a  jury 
or  by  default,^^  and  it  is  improper  after  judgment  to  allovs^  an  amendment  to  the 
complaint  increasing  the  sum  claimed.^^  But  the  legal  interest  or  costs  may 
be  included,  although  such  inclusion  swells  the  recovery  to  an  amount  beyond 
that  alleged  in  the  complaint.  So  the  amount  demanded  in  negotiating  for  a  set- 
tlement for  a  personal  injury  before  the  plaintilf  has  brought  his  action  does  not 
limit  or  restrict  his  recovery  in  the  action.^^  Proof  of  certain  of  tlie  damages 
which  go  to  make  up  the  whole  sum  claimed  should  be  limited  to  the  amount 
paid  for  such  items  as  alleged  in  the  complaint,  but  if  evidence  showing  a 
greater  expenditure  for  a  particular  item  is  given,  the  defendant  must  ask  a 
special  charge  of  the  court  as  to  the  matter  or  he  cannot  afterward  complain.®'^ 

B.  Bill  of  PartieulaPS.  In  some  jurisdictions  if  the  pleadings  regarding  the 
injury  sustained  are  defective  because  of  generality,  defendant  should  demand  a 
bill  of  particulars  or  present  a  motion  to  make  the  complaint  more  specific.^'' 

C.  Demupper.    In  an  action  to  recover  damages  stipulated  to  be  paid  on  the 


48.  Alabama. —  North  Birmingham  St.  R. 
Co.  V.  Calderwood,  89  Ahx.  247,  7  So.  360,  18 
Am.  St.  Rep.  106;  McWliorter  v.  Sayre,  2 
Stew.  225. 

Arkansas. —  Pleasants  v.  State  Bank,  8  Ark. 
456. 

California. —  Palmer  v.  Reynolds,  3  Cal. 
396. 

Connecticut. —  Treat  v.  Barber,  7  Conn.  274. 

Illinois. — -Foreman  v.  Sawyer,  73  111.  484; 
Rives  V.  Kumler,  27  111.  291;  Walcott  v. 
Holcomb,  24  III.  331. 

Indiana. — Murphy  v.  Evans,  11  Ind.  517. 

Michigan. —  Abernethy  v.  Van  Buren  Tp., 
52  Mich.  383,  18  N.  W.  116. 

Mississippi. —  Potter  v.  Prescott,  2  How. 
,686. 

Missouri. —  Smit)h  v.  Royse,  165  TMo.  654, 
65  S.  W.  994;  Horton  v.  St.  Louis,  etc.,  R. 
Co.,  83  Mo.  541 ;  Beckwith  v.  Boyce,  12  Mo. 
440;  Cox  V.  St.  Louis,  11  Mo.  431;  Frank  v. 
Curtis,  58  Mo.  App.  349. 

New  York. —  Campbell  v.  Tappen,  28  Misc. 
553,  59  N.  Y.  Suppl.  601;  Hurd  v.  Leaven- 
worth, Code  Rep.  N.  S.  278;  Fish  v.  Dodge, 
4  Den.  311,  47  Am.  Dec.  254. 

Texas. —  Gregory  v.  Coleman,  3  Tex.  Civ. 
App.  166,  22  S.  W.  181;  Missouri  Pac.  R. 
Co.  V.  Turner,  2  Tex.  App.  Civ.  Cas.  §  815. 
And  see  Texas,  etc.,  R.  Co.  v.  HufTman,  83 
Tex.  286,  18  S.  W.  741. 

Washington. — Northern  Pac.  R.  Co.  v.  Hess, 
2  Wash.  383,  26  Pac.  866. 

West  Virginia. —  Enoch  v.  Livingston,  etc., 
Min.,  etc.,  Co.,  23  W.  Va.  314. 

Compare  Thompson  v.  French,  10  Yerg. 
(Tenn.)  452. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  449. 

49.  Annis  v.  Upton,  66  Barb.  (N.  Y.)  370. 

50.  Murphy  v.  Evans,  11  Ind.  517;  Willis 
V.  Whitsitt,  67  Tex.  673,  4  S.  W.  253;  Gulf, 
etc.,  R.  Co.  V.  Simonton,  2  Tex.  Civ.  App. 
558.  22  S.  W.  285. 

51.  Mailhouse  v.  Inloes,  18  Md.  328;  White 
V.  Snow,  71  N.  C.  232. 

If  the  cause  of  action,  together  with  other 
claims,  has  been  referred  to  arbitrators  under 
a  rule  of  court,  it  is  not  error  to  render  judg- 


ment for  an  amount  exceeding  the  ad  damnum 
in  the  writ,  upon  an  award  of  such  arbi- 
trators. Day  V.  Berkshire  Woollen  Co.,  1  Gray 

(Mass.)  420. 

A  general  prayer  for  damages  at  the  close  of 
the  complaint  controls  in  determining  whether 
or  not  the  amount  of  the  judgment  is  ex- 
cessive, and  not  the  amount  at  the  conclu- 
sion of  each  count  (Schultz  v.  Third  Ave.  R. 
Co.,  89  N.  Y.  242  [reversing  on  other  grounds 
46  N.  Y.  Super.  Ct.  211])  or  that  stated  in 
the  body  of  the  declaration  under  a  videlicet 

(Chicago,  etc.,  R.  Co.  v.  O'Brien,  34  111.  App. 
155). 

52.  Cox  V.  Burlington,  etc.,  R.  Co.,  77  Iowa 
478,  42  N.  W.  429. 

Construction  of  amendment. —  Where  the 
plaintiff  amends  his  complaint  before  going 
to  trial  and  makes  a  claim  for  ten  thousand 
dollars  instead  of  five  thousand  dollars  dam- 
ages, the  amendment  will  be  held  to  cover  all 
the  damages,  and  it  is  error  to  instruct  the 
jury  that  they  may  find  for  the  plaintiff  in 
any  sum  less  than  fifteen  thousand  dollars. 
Stafford  Oskaloosa,  57  Iowa  748,  11  N.  W. 
668. 

Effect  of  defective  answer  on  amount  of  re- 
covery.—  Wliere  the  answer  is  so  defective 
that  a  judgment  rendered  on  the  pleadings 
only  would  allow  plaintiff  the  full  amount 
claimed  in  his  petition,  yet  if  he  does  not  so 
ask  judgment,  but  goes  into  the  merits  of  his 
case  and  presents  liis  evidence  and  obtains  a 
verdict  for  a  less  amount  than  he  has  claimed, 
judgment  cannot,  after  the  reception  of  such 
evidence,  be  entered  on  the  pleadings  for  the 
substantial  amoimt  claimed.  Reniff  v.  The 
Cynthia,  18  Cal.  669. 

"53.  Grand  Lodge  A.  0.  U.  W.  v.  Bagley, 
164  111.  340,  45  N.  E.  538.  See  also  Fleming 
V.  Stearns,  79  Iowa  256,  44  N.  W.  376. 

54.  Allen  v.  Smith,  12  N.  J.  L.  159. 

55.  Western,  etc.,  R.  Co.  v.  Carlton,  28  Ga. 
180. 

56.  Dallas  v.  Jones,  (Tex.  Civ.  App.  1898) 
54  S.  W.  606. 

57.  Bolte  V.  Third  Ave.  R.  Co.,  38  N.  Y. 
App.  Div.  234,  56  N.  Y.  Suppl.  1038;  Gulf, 
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happening  of  a  certain  contingency,  judgment  may  be  rendered  for  the  stipulated 
sum  whenever  it  is  admitted  by  demurrer  that  tlie  event  upon  which  it  was  to 
be  paid  lias  happened;^  but  wiiere  the  complaint  is  for  damages  for  a  personal 
injury,  it  has  been  held  that  while  a  demurrer  admits  the  truth  of  every  material 
and  well  pleaded  statement  of  fact,  and  is  tlierefore  conclusive  so  far  as  the  right 
to  maintain  the  action  and  recover  nominal  damages  is  concerned,  it  is  only  a 
■prima  facie  admission  as  to  substantial  damages.'^ 

D.  Plea  or  Answer — l.  In  General.  A  denial  that  j^laintiff  has  sufiered 
damages  in  the  exact  sum  alleged  in  the  complaint  is  insufficient  to  make  an  issue 
as  to  damages.'^-'  But  where  the  action  is  brought  for  unliquidated  damages,  an, 
answer  containing  a  general  denial,  together  with  a  special  denial  that  the  plain- 
tiH  has  been  damaged  in  the  amount  claimed,  has  been  held  sufficient  to  raise 
such  issne.^^  In  some  jurisdictions  it  is  held  that  the  failure  to  deny  the  amount 
of  damages  alleged  to  have  been  sustained  does  not  admit  them,  and  the  plaintiff 
must  prove  the  amount  sustained  by  him  or  he  will  be  entitled  only  to  nominal 
damages  ;  and  that  in  any  event,  defendant  by  not  denying  damages  cannot  be 
held  to  admit  greater  damages  than  on  the  face  of  the  complaint  he  is  legally 
liable  to  pay.'^  Under  the  practice  of  other  states,  however,  where  there  is  no 
issue  made  as  to  the  damages  alleged  to  have  been  sustained  by  plaintiff  no  proof 
as  to  damages  is  required,  but  plaintiff  may  be  awarded  the  amount  he  claims.** 
blatters  set  up  by  way  of  recoupment  are  taken  to  be  admitted,  if  not  denied  in 
the  replication.'" 

2.  Matters  in  Mitigation.    Matters  in  mitigation  of  damages  may  in  most  juris- 

dictious  be  shown  under  an  answer  containing  a  general  denial  only,  and  need  not 
be  specially  pleaded,^^  but  in  some  jurisdictions  the  opposite  rule  prevails.^ 


etc.,  E.  Co.  V.  Kelly,  (Tox.  Civ.  App.  1896) 
34  S.  W.  140;  Lemieux  v.  Phelps,  1  Montreal 
.Super.  Ct.  30.5. 

The  information,  when  thus  demanded, 
should  te  as  full  and  specific  as  the  facts 
acbiiit  of,  and  cannot  be  refused  on  the  score 
of  inconvenience.  Russell  t".  Giblin,  S  X.  Y. 
St.  336. 

58.  Applegate  v.  .Jacoby,  9  Dana  (Ky. ) 
206. 

59.  Crogan  v.  Schiele,  53  Conn.  186,  1  Atl. 
899,  .5  Atl.  673,  5-5  Am.  Rep.  88,  holding  th  \t 
the  burden  of  proof  in  such  an  instance  is, 
however,  upon  the  defendant  to  show  the 
non-existence  of  the  substantial  damages 
claimed. 

60.  Huston  r.  Twin,  etc..  Turnpike  Road 
Co.,  4.5  Cal.  550;  Higgins  v.  Wortcll,  IS  Cal. 
330. 

61.  Conway  r.  U.  S.,  95  Fed.  G15,  37  C.  C.  A. 
200. 

62.  Vanderslice  r.  Newton,  4  N.  Y.  130; 
Howell  V.  Bennett.  74  Hun  (N.  Y.)  555,  26 
N.  Y.  Suppl.  627 ;  ^^'oodruff  v.  Cook,  25  Barb. 
(N.  Y.)  505;  Stuart  v.  Binsse,  10  Bosw. 
(N.  Y.)  436;  McKensie  i;.  Farrell,  4  Bosw. 
(N.  Y.)  192;  Hackett  v.  Richards,  3  E.  D. 
Smith  (N.  Y.)  13;  Oonnoss  r.  Meir,  2  E.  D. 
Smitli  (N.  Y.)  314;  Gilbert  v.  Rounds,  14 
How.  Pr.  (N.  Y.)  46.  See  McCord  r.  Doni- 
[.liaii  Urajifh  R.  Co.,  21  Mo.  App.  92,  liolding 
iliat  in  an  action  for  damages  for  trespass  in 
difiging  and  carrying  away  earth  from  the 
plairiliff'.s  land,  the  plaintifT  is  entitled  to 
nominal  damages  only,  imder  an  an'<wer  wliidi 
after  a  general  denial  admits  the  taking,  and 
plcadn  a  license,  but  does  iiol  admit  any 
amonnl  of  damage. 
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63.  Cristman  r.  Paul,  16  How.  Pr.  (X.  Y.) 
17. 

64.  Johnson  v.  Vance,  86  Cal.  110,  24  Pac. 

8G2;  Huston  r.  Twin,  etc.,  Tumpilce  Road 
Co..  45  Cal.  550 :  Dimick  t.  Camnbell.  31  C=>1. 
238;  Parker  v.  Lanier,  82  Ga.  216,  6  S.  E. 
5/ . 

65.  Chicago  Leg£.l  Xews  Co.  r.  B^o^Tne,  5 
111.  App.  250. 

66.  California. —  Hieks  v.  Drew,  117  Cal. 
305,  49  Pac.  189. 

Indiana. —  Stewart  t.  Muse.  62  Ind.  385 ; 
Blizzard  i:  Applegate,  61  Ind.  368;  Smith  c. 
Lislier,  23  Ind.  500.  To  a  similar  effect  see 
Allis  v.  Xanson,  41  Ind.  154. 

Kentucky. —  Legrand  v.  Baker.  6  T.  B.  Mon. 
235. 

llassaehusetts. —  Mayo  v.  Springfield,  138 
Mass.  70. 

Michigan. —  Osborn  v.  Lovell,  36  Mich.  246. 

Missouri. —  Bo^cess  v.  Metropolitan  St.  R. 
Co.,  118  Mo.  328."^23  S.  W.  159.  24  S.  W.  210; 
Beck  i:  Dowell,  40  AIo.  App.  71. 

Xew  Jersey. —  Hopple  v.  Higbee,  23  X.  J.  L. 
342. 

'New  Merico. —  Huning  r.  Chavez,  7  X.  M. 
128,  34  Pac.  44. 

Texas. —  Mexican  Cent.  R.  Co.  r.  Goodman, 
(Civ.  App.  1897)  43  S.  W.  580;  Waxahacliie 
t'.  Connor,  (Civ.  App.  1896)  35  S.  \V.  092. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  453, 

67.  Vierling  r.  Binder,  113  Iowa  337,  85 
N.  W.  621;  McKyring  r.  Bull,  16  X.  Y.  297, 
09  Am.  Dee.  69(i";  Mitchell  r.  Cody.  6  Misc. 

(X.  Y.)  307.  26  X.  Y.  Suppl.  7S1;  Reed  r. 
Union  Cent.  L.  Ins.  Co.,  21  I'tah  205.  61  Pac. 
21.     Compare  Dunlap  r.  Snvder,   17  Barb. 

(X.  Y.)  561. 
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E.  Issues  and  Proof  — l.  In  General.  The  damages  recovered  inust  be 
■warranted  by  the  pleadings,"^  and  a  defendant  is  entitled  to  know^from  tlie  decla- 
ration the  character  of  the  injury  for  which  he  must  answer.  Evidence  of 
damages  for  an  injury  not  mentioned  tlierein  or  for  which  no  claim  for  damages 
is  alleged,™  or  for  which  the  claim  has  been  abandoned,''^  cannot  be  admitted.''^ 
So  in  an  action  for  personal  injurj^  where  plaintiff  describes  in  his  petition  the 
different  parts  of  his  body  injured,  it  is  presumed  that  this  specification  covers  the 
M'hole  cause  of  action,  and  proof  of  an  injury  to  a  wholly  different  part  of  the 
body  cannot  be  shown ;  ''^  and  an  analogous  rule  has  been  applied  to  allegations 
of  damages  to  property,"  or  of  a  breach  of  a  contract.'^ 

2.  Matters  Admissible  Under  Particular  Averments  —  a.  Of  General  Damages. 
As  damages  naturally  or  necessarily  arising  from  a  certain  act  or  state  of  facts 
need  not  be  specially  pleaded,''^  a  general  allegation  of  damages  will  authorize 


68.  Admissibility  of  evidence  generally  in 

actions  for  damages  see  infra,  Xlil,  B. 

69.  ^Yilkinson  v.  Detroit  Steel,  etc.,  Works, 
73  Mich.  405,  41  X.  W.  490;  Gulf,  etc.,  E.  Co. 
r.  Frederiekson,  (Tex.  Sup.  1892)  19  S.  ^Y. 
124. 

70.  California. —  Lathrope  r.  Flood,  135 
Cal.  458,  67  Pac.  683,  57  L.  R.  A.  215. 

Connecticut. —  Taylor  v.  Keeler,  50  Conn. 
346. 

Illinois. —  O'Connor  v.  Prendergast,  99  111. 
App.  531 ;  Chicago  City  R.  Co.  v.  Gregg,  69 
111.  App.  77. 

Massaclnisetts. —  McDonnell  r.  Cambridge 
R.  Co.,  151  Mass.  159,  23  N.  E.  841;  Hunter 
V.  Farren,  127  Mass.  481,  34  Am.  Rep.  423. 

Montana. —  Carron  v.  Clark,  14  Mont.  301, 
36  Pac.  178. 

New  York. —  Hess  v.  Metropolitan  St.  R. 
Co.,  27  Misc.  823,  57  N.  Y.  Suppl.  222. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Lackey, 
12  Tex.  Civ.  App.  229,  33  S.  W.  768. 

United  States. —  Cincinnati  Siemens-Lun- 
gren  Gas  Illiuuinating  Co.  r.  Western  Siemens- 
Lungren  Co.,  152  U.  S.  200,  14  S.  Ct.  523,  38 
L.  ed.  411. 

An  allegation  of  injury  to  a  "  pasture  "  will 

pei  mit,  however,  proof  of  injury  to  the  ground 
or  sod  as  well  as  to  the  grass,  as  the  term 
"  pasture  "  includes  both.  Gulf,  etc.,  E.  Co. 
V.  Jones,  1  Tex.  Civ.  App.  372,  21  S.  W.  145. 

Evidence  of  the  qualities  or  uses  of  a  thing 
which  add  to  its  value  is  admissible  when  re- 
covery is  sought  for  the  loss,  destruction,  or 
injur  J'  of  such  thing,  without  an  allegation 
of  such  qualities  or  uses.  Lanning  v.  Chicago, 
etc.,  E.  Co.,  68  Iowa  502,  27  N.  W.  478. 

If  injury  to  both  person  and  property  is 
caused  by  the  same  act,  and  no  averment  of 
damages  is  made  for  the  injury  to  the  latter, 
evidence  thereof  cannot  be  i-eceived.  Free- 
land  V.  Brooklvn  Heights  R.  Co.,  54  N.  Y. 
App.  Div.  90,  66  N.  Y.  Suppl.  321. 

Immaterial  variance. —  In  the  absence  of 
direct  proof  that  tlie  defendant  has  been  mis- 
led, proof  of  an  anteflection  instead  of  an 
alleged  retroflection  of  the  womb  is  if  a 
variance  at  all  hai'mless.  Missoiiri,  etc.,  R. 
Co.  r.  Turley,  1  Indian  Terr.  275,  37  S.  W. 
52. 

Where  a  petition  claims  damages  for  in- 
juries to  furniture,  injuries  to  articles  not 
properly  included  within  that  term,  such  as 


coffee,  sugar,  and  apples,  cannot  be  shown. 
Whitmore  v.  Bowman,  4  Greene  (Iowa)  148. 

Where  the  manner  of  erecting  a  building 
■adjoining  that  of  plaintiff  is  complained  of 
as  causinj  the  damage  to  his  property,  proof 
that  plaintiff's  property  has  been  damaged 
by  the  fact  of  the  erection  of  the  building 
mentioned  in  the  declaration  cannot  be  given. 
Wilson  V.  Hinsley,  13  Md.  64. 

71.  Whorley  r.  Tennessee  Centennial  Ex- 
position Co.,  (Tenn.  Ch.  App.  1901)  62  S.  W. 
346. 

72.  Proof  of  partial  loss  under  allegation 
of  total  loss. —  Under  an  allegation  of  total 
loss  of  materials  for  the  building  of  a  tank, 
by  reason  of  the  failure  of  a  railroad  com- 
pany to  use  water  therefrom,  the  plaintiff 
may  show  a  partial  loss  or  deterioration  in 
the  value  of  said  materials,  as  such  proof 
could  not  prejudice  defendant.  New  Orleans, 
etc.,  E.  Co.  V.  Echols,  54  Miss.  264. 

73.  Texas  State  Fair  v.  Marti,  30  Tex.  Civ. 
App.  132,  69  S.  W.  432;  International,  etc., 
E.  Co.  V.  Beasley,  9  Tex.  Civ.  App.  569,  29 
S,  W.  1121. 

"  Otherwise  injured,"  etc. —  In  one  jurisdic- 
tion it  was  held  that  where  allegation  of 
specific  personal  injuries  is  made  a  further 
allegation  that  plaintiff  was  '"'  otherwise 
greatly  hurt  and  wounded "  does  not  au- 
thorize proof  of  injuries,  other  than  those 
specifically  alleged  ( Chesapeake,  etc.,  E. 
Co.  V.  Hanmer,  66  S.  W.  375,  23  Ky.  L.  Rep. 
1846),  although  in  another  jurisdiction  the 
rule  seems  to  be  otherwise  (Mauch  v.  Hart- 
ford, 112  Wis.  40,  87  N.  W.  816) .  And  where, 
after  a  specific  designation  of  an  injury,  a 
general  allegation  that  plaintiff  was  other- 
wise internally  and  permanently  injured  is 
made,  it  has  been  held  that  the  defendant 
is  required  merely  to  meet  evidence  tending 
to  show  that  the  internal  and  permanent 
injuries  related  to  and  resulted  from  the  al- 
leged specific  injury.  O'Connor  r.  Prender- 
gast, 99  111.  App.  531.  See  also  Fuller  v. 
Jackson.  92  Mich.  197.  52  N.  W.  1075.  But 
see  Salina  v.  Kerr,  7  Kan.  App.  223,  52  Pac. 
901. 

74.  Stewart  v.  Baltimore,  etc.,  R.  Co.,  33 
W.  Va.  88,  10  S.  E.  26. 

75.  Rathborne,  etc.,  R.  Co.  r.  Wheelihan, 
82  Minn.  30,  84  N.  W.  638. 

76.  See  suiyra,  XII,  A,  1,  e,  (i). 
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proof  of  all  damages  necessarily  resulting  or  whicli  in'ay  be  legally  implied  from 
the  act  complained  of;"  and  the  fact  that  the  pleader  unneccBsarily  sj^ecifies 
items  of  general  damages  will  not  preclude  him  from  giving  evidence  of  other 
general  damage  not  specified.™ 

b.  Of  Special  Damages.  As,  hovi^ever,  it  is  necessary  to  make  specific  aver- 
ments of  special  damages,™  any  attempt  to  introduce  evidence  of  such  damages 
under  a  general  averment  of  damages  vt^ould  present  a  fatal  variance  between  the 
pleadings  and  proof,  and  is  therefore  not  permissible,^''  althougli  proof  of  special 
injuries  not  alleged  is  often  competent  for  the  purpose  of  showing  the  extent  of 
the  injuries,  and  not  as  an  item  of  damages.^^  So  too  special  damages  must  be 
proved  as  alleged,^^  and  therefore  averments  of  special  damages  of  a  certain  nature 
will  not  authorize  proof  of  special  damages  not  suggested  by  such  averments ;  ^ 


77.  Connecticut. —  Bristol  Mfg.  Co.  v.  Grid- 
ley,  28  Conn.  201. 

Indiana. —  Neal  v.  Shewalter,  5  Ind.  App. 
147,  31  N.  E.  848. 

Iowa. —  Hunt  v.  Iowa  Cent.  R.  Co.,  80 
Iowa  15,  52  N.  W.  668,  41  Am.  St.  Rep. 
473. 

Kentucky. — ■  Louisville,  etc.,  R.  Co.  v.  Nea- 
fus,  93  Ky.  53,  18  S.  W.  1030,  13  Ky.  L.  Rep. 
951. 

Massachusetts. —  Emery  v.  Lowell,  109 
Mass.  197. 

'New  York. —  Jamieson  v.  New  York,  etc., 
R.  Co.,  162  N.  Y.  630,  57  JST.  E.  1113  [affirm- 
ing 11  N.  Y.  App.  Div.  50,  42  N.  Y.  Suppl. 
915] ;  Hansee  v.  Brooklyn  El.  R.  Co.,  66  Hun 
384,  21  N.  Y.  Suppl.  230. 

Texas. —  Moehring  v.  Hall,  66  Tex.  240,  1 
S.  W.  258;  Texas,  etc.,  R.  Co.  v.  Durrett,  57 
Tex.  48. 

Utah. —  North  Point  Consol.  Irr.  Co.  V. 
Utah,  etc..  Canal  Co.,  23  Utah  199,  63  Pac. 
812 

78.  Hutchinson  v.  Granger,  13  Vt.  386. 
See  also  Bibb  County  v.  Ham,  110  Ga.  340, 
35  S.  E.  656;  Hetzel  v.  Baltimore,  etc.,  R. 
Co.,  169  U.  S.  26,  18  S.  Ct.  255",  42  L.  ed. 
648   [reversing  7  App.  Cas.    (D.  C.)  524]. 

79.  See  supra,  XII,  A,  1,  e,  (ii). 

80.  A  labama.- —  Dowdall  v.  King,  97  Ala. 
635,  1'2  So.  405 ;  Union  Springs  v.  Jones,  58 
Ahx.  654;  Donnell  v.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59. 

California. —  Hancock  v.  Hubbell,  71  Cal. 
537,  12  Pac.  618;  Potter  v.  Froment,  47  Cal. 
165 ;  Gay  v.  Winter,  34  Cal.  153 ;  Dabovich  v. 
Emerie,  12  Cal.  171. 

CoZorado.— Pueblo  v.  Griffin,  10  Colo.  360, 
15  Pac.  610;  Tucker  v.  Parks,  7  Colo.  62,  298, 
1  J'ac.  427,  3  Pac.  48-6. 

Connecticut. —  Sanford  v.  Peck,  63  Conn. 
480,  27  Atl.  1057;  Tomlinson  v.  Derby,  43 
Conn.  502. 

Dakota.—  Tlionipson  v.  Webber,  4  Dak.  240, 
29  N.  W.  671. 

Jll.inoi.H.—  Adiim»  v.  Cardiier,  78  111.  568; 
Wood  worth  v.  Woodbiirii,  20.  111.  184;  llli- 
hoIh  Cent.  R.  Co.  v.  Siddons,  53  111.  App. 
(107;  LukoHH  (;.  liecinick,  4  1  111.  App.  5H3 ; 
Mycr,  etc.,  Co.  r.  DavicH,  17  111.  App.  228; 
{■liicago  WcHt  IJiv.  It.  Co.  V.  Klauber,  9  111. 
A))[).  013. 

Indian.   Tcrritori/. —  etc.,   R.   Co.  V. 

Wnrlick,  I  Indian  Terr.  10,  35  8.  W.  235. 
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loica. —  Gamble  v.  Mullin,  74  Iowa  99,  30 
N,  W.  909;  Bush  v.  Chapman,  2  Greene  549. 

Kentucky. —  Kentucky  Tobacco  Assoc.  v. 
Ashby,  9  Ky.  L.  Rep.  109. 

Maryland. —  McTavish  v.  Carroll,  13  Md. 
429. 

MichigoM. — ^Roberts  v.  Fitzgerald,  33 
Mich.  4. 

Nevada. —  Buckley  v.  Buckley,  12'Nev.  423. 
New  Hampshire. —  Willey  v.  Paul,  49  N.  H. 
397. 

New  York. —  Gumb  v.  Twentv-Third  St.  R. 
Co.,  114  N.  Y.  411,  21  N.  E.  993;  Bogert  v. 
Burkhalter,  2  Barb.  525;  Jutte  v.  Hughes, 
40  N.  Y.  Super.  Ct.  126;  Aberhall  v.  Roach, 
3  E.  D.  Smith  345;  Schmitt  v.  Dry  Dock, 
etc.,  R.  Co.,  3  N.  Y.  St.  257;  Stapenhorst  v. 
American  Mfg.  Co.,  15  Abb.  Pr.  N.  S.  355; 
Solms  V.  Lias,  16  Abb.  Pr.  311. 

Ohio. —  McCrory  v.  Skinner,  2  Ohio  Dec. 
(Reprint)  268,  2  Wfest.  L.  Month.  203. 

Pennsylvania. —  Stanfield  v.  Phillips,  78  Pa. 
St.  73;  Laing  v.  Colder,  8  Pa.  St.  479,  49 
Am.  Dec.  533. 

Texas. —  Harris  v.  Finberg,  46  Tex.  79; 
Gulf,  etc.,  R.  Co.  V.  McAulay,  (Civ.  App. 
1894)  26  S.  W.  475;  Gulf,  etc.,  R.  Co.  v. 
Gilbert,  4  Tex.  Civ.  App.  366,  22  S.  W.  760, 
23  S.  W.  320;  Dolores  Land,  etc.,  Co.  v. 
Jones,  3  Tex.  App.  Civ.  Cas.  §  270. 

Virgifiia. —  Norfolk,  etc.,  R.  Co.  v.  Reaves, 
97  Va.  284,  33  S.  E.  606 ;  Lee  v.  Hill,  84  Va. 
919,  6  S.  E.  473. 

United  States. —  Boyden  v.  Burke,  14  How. 
575,  14  L.  ed.  548. 

Canada. —  Rowe  v.  Titus,  0  N.  Brunsw.  326  ; 
Kyle  f.  Buffalo,  etc.,  R.  Co.,  16  U.  C.  C.  P. 
76. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  434. 

81.  Southern  Bell  Tel.  Co.  V.  Lynch,  95  Ga. 
529,  20  S.  E.  500;  Bopp  v.  New  York  Electric 
Vehicle  Transp.  Co.,  78  N.  Y.  App.  Div.  337, 
79  N.  Y.  Suppl.  1035;  Bruce  v.  Beall,  99 
Tonn.  303,  41  S.  W.  445.  And  see  infra,  XII, 
E,  2,  c,  (ir),  (c),  (0),  (a). 

82.  Barrett  V.  Western  Union  Tel.  Co.,  42 
Mo.  A|)p.  542. 

83.  Pollock  V.  Gantt,  C9  Ala.  373,  44  Am. 
I!(«|).  519;  Roberts  Hyde,  15  Lii.  Ann.  51; 
(f  raves      iSe\  ('r('ns,  40  Vt.  (i.'Wi. 

Under  an  allegation  that  one's  clothing  was 
"  saturated  with  blood  "  it  is  not  i)onnissiblo 
to  prove  tlia-t  his  (clothing  was  "  cut  "  so  that 
ho  could  not  wear  it,  and  that  it  was  reason- 
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nor  is  an  averment  of  an  expenditure  sustained  by  evidence  of  liability 
incurred  .^^ 

e.  Of  Personal  Injuries  —  (i)  Statement  of  Mule.  Where  damages  are 
claimed  for  a  personal  injury  the  only  difficulty  lies  in  the  proper  application  of 
the  well-settled  rule  that  all  the  results  of  the  act  or  injury  complained  of  need 
not  be  set  forth  in  detail  to  be  admissible,  so  long  as  such  results  are  necessarily 
or  legally  implied  from  the  injuries  alleged/^  while  all  effects  not  the  natural  and 


ably  worth  twenty-five  dollars.  Schniitt  r. 
Dry  Dock,  etc.,  R.  Co.,  2  N.  Y.  City  Ct. 
359. 

84.  McLaughlin  v.  San  Francisco,  etc.,  E. 
Co.,  113  Cal.  590,  45  Pac.  839;  Gammon  f. 
Havelocb,  40  111.  App.  268 ;  Muth  v.  St.  Louis, 
etc.,  R.  Co.,  87  Mo.  App.  422. 

85.  General  application  of  rule  see  the  fol- 
lowing cases : 

Georgia. —  Southern  Bell  Tel.,  etc.,  Co.  v. 
Jordan,  87  Ga.  69,  13  S.  E.  202. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Sullivan, 
(1888)  17  N.  E.  460;  Chicago,  etc.,  R.  Co.  v. 
McDonnell,  91  111.  App.  488;  West  Chicago 
St.  R.  Co.  V.  Levy,  82  111.  App.  202. 

Indiana. —  Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414,  61  N.  E.  936;  Ft.  Wayne 
■i:  Duryee,  9  Ind.  App.  620,  37  N.  E.  299. 

Michigan. —  Snvder  v.  Albion,  113  Mich. 
275,  71  N.  W.  475. 

Nebraska. —  Harshman  v.  Rose,  50  Nebr. 
113,  69  N.  W.  755. 

New  York. —  Hovt  v.  Metropolitan  St.  R. 
Co.,  73  N.  Y.  App."Div.  249,  76  N.  Y.  Suppl. 
832;  Radjaviller  v.  Third  Ave.  R.  Co.,  58 
N.  Y.  App.  Div.  11,  68  N.  Y.  Suppl.  617; 
Cabot  V.  McKane,  1  N.  Y.  St.  495. 

South  Carolina. —  Youngblood  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E.  232, 
85  Am.  St.  Rep.  824. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Shafer,  54 
Tex.  641 ;  San  Antonio  r.  Porter,  24  Tex.  Civ. 
App.  444,  59  S.  W.  922;  Sherman,  etc.,  R. 
Co.  V.  Bell,  (Civ.  App.  1900)  58  S.  W.  147; 
Missouri,  etc.,  R.  Co.  v.  Edling,  18  Tex.  Civ. 
App.  171,  45  S.  W.  406. 

Utah. —  Croco  v.  Oregon  Short  Line  R.  Co., 
18  Utah  311,  54  Pac.  985,  44  L.  R.  A.  285. 

West  Virginia. —  Yeager  v.  Bluefield,  40 
W.  Va.  484,  21  S.  E.  752. 

Wisconsin. —  Maitland  v.  Gilbert  Paper 
Co.,  97  Wis.  476,  72  N.  W.  1124,  65  Am.  St. 
Rep.  137. 

United  States. —  Denver,  etc.,  R.  Co.  v.  Har- 
ris, 122  U.  S.  597,  7  S.  Ct.  1286,  30  L.  ed. 
1146. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  441. 

Blight's  disease. —  Ohio,  etc.,  R.  Co.  v. 
Hecht.  115  Ind.  443.  17  N.  E.  297. 

Consumption. —  Montgomery  v.  Lansing 
City  Electric  R.  Co.,  103  Mich.  46,  61  N.  W. 
543,  29  L.  R.  A.  287  [approving  Johnson  v. 
McKee,  27  Mich.  471]. 

Diabetes. —  Eichholz  v.  Niagara  Falls  Hy- 
draulic Power,  etc.,  Mfg.  Co.,  68  jST.  Y.  App. 
Div.  441,  73  N.  Y.  Suppl.  842. 

Epilepsy. —  Eye  v.  Chapin,  121  Mich.  675, 
80  N.  W.  797.  See  also  Levison  v.  Bern- 
heimer,  31  Misc.  (N.  Y.)  26,  62  N.  Y.  Suppl. 
1128. 


Impairment  of  the  power  of  speech. —  Gar- 
baczewski  v.  Thii-d  Ave.  R.  Co.,  5  N.  Y.  App. 
Div.  186,  39  N.  Y.  Suppl.  33. 

Incapacity  for  marriage. —  Proof  that  plain- 
tifi''s  injuries  were  so  serious  as  might  pre- 
vent her  from  marrying  may  be  shown  under 
an  averment  that  she  was  "  bruised,  hurt  and 
wounded,  and  that  divers  bones  of  her  body 
were  broken,  and  that  she  was  grievously 
wounded  internally,  and  became  sick,  sore, 
lame  and  disordered."  Lake  Shore,  etc.,  R. 
Co.  V.  Ward,  135  111.  511,  518,  26  N.  E.  520. 
So  too  the  loss  of  a  general  prospect  of  mar- 
riage by  reason  of  an  injury  which  disfigures 
the  plaintiff  may  be  taken  into  consideration 
as  an  element  of  special  damage  without  a 
special  allegation.  Smith  v.  Pittsburgh,  etc., 
E.  Co.,  90  Fed.  783. 

Increased  injury. —  Campbell  v.  Los  An- 
geles Traction  Co.,  137  Cal.  565,  70  Pac.  624. 

Injury  to  the  ovaries  may  be  shown  under 
an  allegation  that  plaintiff's  leg  and  back 
were  greatly  bruised  and  injured,  and  that 
she  received  terrible  nervous  shocks  and  be- 
came sick,  sore,  and  lame  (Chicago,  etc.,  R. 
Co.  V.  McDonnell,  194  111.  82,  62  N.  E.  308 
[affirming  91  111.  xipp.  488])  ;  or  under  an 
allegation  of  serious  internal  and  permanent 
injuries  where  there  is  no  motion  to  make 
the  complaint  more  specific  (Gulf,  etc.,  R.  Co. 
V.  Pendery,  14  Tex.  Civ.  App.  60,  36  S.  W. 
793). 

Injuries  to  the  womb. —  Wolf  v.  Third  Ave. 
R.  Co.,  67  N.  Y.  App.  Div.  605,  74  N.  Y. 
Suppl.  336. 

Loss  of  hearing. —  Evidence  of  a  loss  of 
hearing  is  admissible  under  a  complaint  al- 
leging that  by  reason  of  the  explosion  of  a 
powder-house  two  hundred  and  fifty  feet  from 
where  plaintiff  lived  she  received  great  and 
permanent  injury  and  was  made  sick,  sore, 
lame,  and  disabled,  and  continued  so,  al- 
though it  does  not  specify  deafness  as  one  of 
her  injuries  (Cibulski  v.  Hutton,  47  N.  Y. 
App.  Div.  107,  62  N.  Y.  Suppl.  166)  ;  so  too 
proof  of  the  fact  of  injury  to  the  spine  on  the 
sense  of  hearing  is  admissible  where  the  com- 
plaint alleges  injury  to  the  spine  (Missouri, 
etc.,  R.  Co.  V.  Hawk,  30  Tex.  Civ.  App.  142, 
69  S.  W.  1037). 

Loss  of  weight. —  San  Antonio  R.  Co.  v. 
Weigers,  22  Tex.  Civ.  App.  344,  54  S.  W. 
910. 

Miscarriage. —  Proof  that  a  miscarriage  was 
the  result  of  an  injury  may  be  shown  under 
an  allegation  that  plaintiff  sustained  serious 
physical  injuries,  causing  great  pain  and  suf- 
fering and  impairment  of  bodily  health, 
strength,  and  ability  to  labor  (Chicago  City 
R.  Co.  V.  Cooney,  196  111.  466,  63  N.  E.  1029 
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necessary  result  of  tlie  injury  complained  of  constitute  special  damages,  and  hence 
must  be  specially  averred.**'' 

(ii)  Apitacation  of  Rule  —  (a)  Future  Pd/mi,  and  fuconmnience.  The 
future  effect  of  an  injury,  and  the  pain  and  suffering  which  it  will  presumably 
cause  in  the  future  need  not,  if  they  are  the  legal  result  of  the  injury,  be  spe- 
cially averred,  but  proof  thereof  is  admissible  under  the  general  allegation  of 
damages  and  an  allegation  that  plaintiff  has  not  yet  recovered  from  his  injuries 
is  sufficient  to  present  to  the  jury  the  fpiestion  of  future  disability.**^ 

(b)  Heart  Disease.  It  has  been  held  that  proof  that  the  injury  resulted  in  a 
permanent  disorder  of  the  heart  is  admissible,  under  an  allegation  that  plaintiff's 
head,  side,  and  ribs,**''  or  his  spine,  chest,  head,  and  limb,'*  were  injured. 

(c)  Injury  or  Impairment  of  Eyesight.  Proof  of  injury  or  impairment  of 
the  eyesight  may  of  course  be  shown  without  being  specifically  averred^  if  such 
result  is  necessarily  implied  from  the  injuries  alleged,'-*^  but  there  is  little  uni- 


[affirming  95  111.  App.  471])  ;  also  under  an 
allegation  that  plaintiff  received  internal  in- 
juries of  a  permanent  nature,  that  she  was 
hurt  in  and  about  the  breast,  waist,  and  ab- 
domen, and  that  she  had  unnatural  internal 
bleeding  (Clukey  r.  Seattle  Electric  Co.,  27 
Wash.  70,  67  Pae.  379).  For  other  illustra- 
tions see  Tobin  t\  Fairport,  12  N.  Y.  Suppl. 
224 ;  Missouri  Pac.  R.  Co.  i'.  Mitchell,  72  Tex. 
171,  10  S.  W.  411. 

Pleurisy. —  Hunter  v.  Third  Ave.  R.  Co., 
21  Misc.  (N.  Y.)  1,  46  N.  Y.  Suppl.  1010 
[affirming  20  Misc.  432,  45  N.  Y.  Suppl. 
1044]. 

Rheumatism. —  Chicago  Gen.  R.  Co.  v. 
Kriz,  94  111.  App.  277. 

Sympathetic  affections. —  Illinois  Cent.  E. 
Co.  V.  Griffin,  80  Fed.  278,  25  C.  C.  A. 
413. 

Tumor. —  Baltimore,  etc.,  R.  Co.  v.  Blanker, 
180  111.  357,  54  N.  E.  309  [afjUrmijig  77  111. 
App.  567]. 

Varicose  veins. —  Joliet  v.  Johnson,  177  111. 
178,  52  N.  E.  498  [affirmmg  71  111.  App.  423]. 

Specific  allegation  of  urinary  affection  is 
not  necessary  to  admit  evidence  thereof.  For 
allegations  of  bodily  injuries  sulFicient  to  ad- 
mit proof  of  such  trouble  see  Samuels  v.  Cali- 
fornia St.  Cable  R.  Co.,  124  Cal.  294,  56  Pac. 
1115;  Atlanta  R.  Co.  v.  Maddox,  117  Ga.  181, 
43  S.  E.  425;  Central  R.  Co.  v.  Mitchell,  63 
Ga.  173;  Finn  i:  Adrian,  93  Mich.  504,  53 
N.  W.  614;  Missouri,  etc.,  R.  Co.  r.  Follin, 
29  Tex.  €iv.  App.  512,  08  S.  W.  810;  Mis- 
souri, etc.,  R.  Co.  V.  Mayfleld,  29  Tex.  Civ. 
A])p.  477,  68  S.  W.  807. 

86.  IHinois. —  O'Connor  v.  Prendergast,  99 
III.  App.  531;  North  Chicago  St.  R.  Co.  v. 
Cotton,  41  111.  App.  311. 

luinms. — Atchison,  etc.,  R.  Co.  i:  Willey, 
57  Kan.  764,  48  Pac.  25. 

Mivliiduri.  —  Vx'ixih  v.  Rapid  R.  Co.,  119 
Mich.  r,]-A,  78  N.  W.  537;  Hall  v.  Cadillac, 
114  .Midi.  99,  72  N.  W.  33. 

MinNtiuri. —  Mutli  y.  St.  Jvoiiis,  etc.,  II.  Co., 
87  Mo.  A  PI).  422. 

IVcio  York. —  Kani.son  i;.  Metropolitan  St.  U. 
Co.,  IS  N.  Y.  Ajjp.  J)iv.  101,  79  N.  \.  Siip])!. 
588;  Ackinan  r.  Third  Ave.  II.  Co.,  52  N.  Y. 
A])],.  J)iv.  483,  65  N.  Y.  Suppl.  97. 

Ti::r(tn. —  Vi.  VV'orlli,  (itc,  R.  Co.  Rogei'.s, 
21  1"cx.  Civ.  Apj).  005,  53  S.  W.  306.  Sc(^ 
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also  San  Antonio,  etc..  R.  Co.  v.  Adams,  6 
Tex.  Civ.  App.  102,  24  S.  W.  839. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  441. 

A  permanent  stricture  of  the  bowels,  caused 
by  the  negligent  administration  of  an  enema 
to  plaintiff,  by  a  physician  of  defendant, 
cannot  be  shown  under  an  allegation  that 
damages  arose  from  the  negligent  crushing  of 
his  foot  by  defendant's  cars,  there  being  no 
causal  connection  between  the  two  injuries. 
Galveston,  etc.,  R.  Co.  v.  Scott,  17  Tex.  Civ. 
App.  321,  44  S.  W.  589. 

For  insufficient  allegations  to  admit  proof 
of  loss  or  injury  to  sexual  powers  see  Page  v. 
Delaware,  etc..  Canal  Co.,  76  N.  Y.  App.  Div. 
160,  78  N.  Y.  Suppl.  454:  Jones  v.  Niagara 
Junction  R.  Co.,  63  N.  Y.  App.  Div.  007,  71 
N".  Y.  Suppl.  647;  Missouri,  etc.,  R.  Co.  v. 
Cook,  8  Tex.  Civ.  App.  376,  27  S.  W.  769. 

Proof  that  plaintiff  suffers  from  dementia 
cannot  be  shown  imder  an  allegation  that  her 
skull  was  fractured  and  that  she  was  severely 
wounded,  bruised,  and  contused  in  various 
parts  of  her  person,  and  received  severe  in- 
ternal injuries  incapacitating  her  from  at- 
tending to  her  duties.  Sealy  c.  Metropolitan 
St.  R.  Co.,  78  N.  Y.  App.  Div.  530,  79  N.  Y. 
Suppl.  677. 

87.  Indiana. —  Lake  Lighting  Co.  v.  Lewis, 
29  Ind.  App.  164,  64  N.  E.  35. 

Kansas. —  Edgerton  v.  O'Neil,  4  Kan.  App. 
73,  46  Pac.  206. 

Maine. —  Bradbury  v.  Benton.  09  Mo.  194. 

Missouri. —  Gerdes  v.  Christopher,  etc.. 
Architectural  Iron,  etc.,  Co.,  124  Mo.  347,  25 
S.  W.  557. 

Netc  York. —  Schulor  r.  Third  Ave.  R.  Co., 
1  Misc.  351,  20  N.  Y.  Suppl.  683. 

Texas.— See  Texas,  etc.,  R.  Co.  v.  Gold- 
man, (Civ.  A])p.  1899)  51  S.  W.  275. 

88.  Mcior  r.  Shrunk,  79  Iowa  17,  44  N.  W. 
209.  But  compare  Shultz  r.  Griffith,  103 
Iowa  150,  72  N.  W.  445,  40  L.  R.  A.  il7. 

89.  Myers  r.  Erie  R.  Co.,  44  N.  Y.  App. 
Div.  11,  60  N.  Y.  Sui)pl.  422. 

90.  Gulf,  etc.,  R.  Co.  v.  McMannewitz,  70 
Tex.  73,  8  S.  W.  00.  Compare  Kleiner  i'. 
Third  Ave.  R.  Co.,  102  N.  Y.  193,  56  N.  E. 
497. 

91.  West  Chicago  St.  R.  Co.  r.  Levy,  182 
HI.  525,  55  N.  E.  554;  Bodic  r.  Charlpston, 
clc,  R.  Co.,  01  S.  C.  408,  39  S.  E.  715;  Man- 
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forraity  in  the  reported  cases  as  to  the  nature  of  the  injuries  from  which  this 
result  should  be  implied.  It  has  been  held  in  some  cases  that  it  should  not  be 
implied  from  an  allegation  of  injury  to  the  spine,^^  or  from  an  allegation  of  injury 
to  the  head  and  brain. On  the  other  hand  some  courts  have  held  such  proof 
admissible  under  allegations  of  serious  and  lasting  bodily  injuries  to  the  head, 
limbs,  and  nervous  system,^*  or  serious  and  painful  internal  and  other  bodil}^ 
injuries.^^  So  too  evidence  of  injury  to  the  eyes  may  be  sliown  as  tending  to 
prove  an  alleged  injurj'  to  the  spine  or  nervous  system,^''  although  not  itself  con- 
sidered an  element  of  damage.'-*' 

(d)  Impcdrment  of  Earning  Capacity.  Where  the  injury  alleged  will  neces- 
sarily render  a  person  less  capable  of  performing  his  usual  business  duties  in  the 
future,  proof  of  the  impairment  of  his  general  earning  capacity  may  ordinarily 
be  given  under  the  general  allegation  of  the  injury,  and  damages  resulting  there- 
from, such  as  the  inability  to  attend  to  his  ordinary  business,  without  a  special 
averment  that  plaintiff  will  be  unable  to  earn  as  mucli  in  the  future  as  in  the  past,"^ 
or  without  specially  averring  the  nature  of  his  occupation  or  employment,^^ 


ley  r.  Delaware,  etc.,  Canal  Co.,  69  Vt.  101,  37 
Atl.  279. 

92.  International,  etc.,  R.  Co.  v.  Thompson, 
(Tex.  Civ.  App.  1896)  37  S.  W.  24. 

93.  Geogliehan  i-.  Third  Ave.  R.  Co.,  51 
N.  Y.  App.  Div.  369,  64  N.  Y.  Suppl.  630. 

94.  Mullady  x.  Brooklyn  Heights  E.  Co., 
65  N.  Y.  App.  Div.  549,  72  N.  Y.  Suppl.  911. 

95.  Quirk  v.  Siegel-Cooper  Co.,  43  N.  Y. 
App.  Div.  464,  60  N.  Y.  Suppl.  228  [affirmmg 
26  Misc.  244,  56  N.  Y.  Suppl.  29].  And  see 
Curran  v.  A.  H.  Stange  Co.,  98  Wis.  598,  74 
N.  W.  377;  Brooklyn  Heights  R.  Co.  v.  Mc- 
Laury,  107  Fed.  644,  46  C.  C.  A.  523,  where 
such  proof  was  admitted  under  allegations 
concluding  with  "  other  serious  and  grievous 
injuries."' 

96.  Missouri,  etc.,  R.  Co.  v.  Hawk,  30  Tex. 
Civ.  App.  142,  69  S.  W.  1037. 

97.  JLouisville,  etc.,  R.  Co.  v.  Richmond,  67 
S.  W.  25,  23  Ky.  L.  Rep.  2394;  International, 
etc.,  R.  Co.  v.  Thompson,  (Tex.  Civ.  App. 
1896)  37  S.  W.  24. 

An  allegation  that  an  injury  has  seriously 
impaired  one's  eyesight  is  sufficient  to  lay 
a  foundation  for  evidence  as  to  the  nature  and 
extent  of  such  injury.  Missouri,  etc.,  R.  Co. 
V.  Huff,  (Tex.  Civ.  App.  1895)  32  S.  W.  551. 

98.  California. —  Treadwell  v.  Wliittier,  80 
Cal.  574,  22  Pac.  266,  13  Am.  St.  Rep.  175,  5 
L.  R.  A.  498. 

Illinois. —  Illinois  Steel  Co.  v.  Ostrowski, 
194  111.  376,  62  N.  E.  822;  Chicago  City  R. 
Co.  V.  Anderson,  182  111.  298,  55  N.  E.  366 
[affirming  80  111.  App.  71]  ;  North  Chicago  St. 
R.  Co.  V.  Bro^vn,  178  111.  187,  52  N.  E.-864 
[affirming  76  111.  App.  654]  ;  Chicago,  etc., 
R.  Co.  V.  Meech,  163  111.  305,  45  N.  E.  290; 
Blooming-ton  v.  Chamberlain,  104  111.  268; 
Swift  V.  O'Neill,  88  111.  App.  162  [affirmed 
in  187  111.  337,  58  N.  E.  416] ;  North  Chicago 
St.  R.  Co.  V.  Barber,  77  111.  App.  257. 

Indiana. —  Warsaw  v.  Fisher,  24  Ind.  App. 
46,  55  N.  E.  42. 

loioa. —  Bailey  v.  Centerville,  108  Iowa  20, 
78  N.  W.  831,  holding  that  such  proof  was 
admissible  under  an  allegation  of  permanent 
injury  to  plaintiff's  leg,  in  the  absence  of  a 
motion  to  make  the  complaint  more  specific. 
See  Homan  v.  Franklin  County,  90  Iowa  185, 
67  N.  W.  703. 


Michigan. —  McKormick  r.  West  Bay  City, 
110  Mich.  265,  68  N.  W.  148;  Moore  v.  Kala- 
mazoo, 109  Mich.  176,  66  N.  W.  1089; 
Strudgeon  v.  Sand  Beach,  107  Mich.  496,  65 
N.  W.  616.  Compare  Joslin  v.  Grand  Rapids 
Ice  Co.,  50  Mich.  516,  15  N.  W.  887,  45  Am. 
Rep.  54. 

Minnesota. —  Palmer  v.  Winona  R.,  etc., 
Co.,  78  Minn.  138,  80  N.  W.  869. 

Missouri. —  Gerdes  v.  Christopher,  etc.. 
Architectural  Iron,  etc.,  Co.,  124  Mo.  .347, 

25  S.  W.  557 ;  Gurley  Missouri  Pac.  R.  Co., 
122  Mo.  141,  26  S.  W.  953;  Schmitz  r.  St. 
Louis,  etc.,  R.  Co..  119  Mo.  256.  24  S.  W. 
472,  23  L.  R.  A.  250;  Smith  r.  Chicago,  etc., 
R.  Co..  119  Mo.  246,  22  S.  W.  784;  Bartley 
V.  Trorlieht,  49  Mo.  App.  214.  See  also  Mason 
V.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  App.  1. 

Montana. —  Hamilton  v.  Great  Falls  St.  R. 
Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac.  713. 

'New  York. —  Keifl'ert  v.  Nassau  Electric  R. 
Co.,  51  N.  Y.  App.  Div.  301,  64  N.  Y.  Suppl. 
922  ;  Miller  v.  Manhattan  R.  Co.,  73  Hun  512, 

26  N.  Y.  Suppl.  162;  Cleveland  v.  New 
Jersey  Steam-boat  Co.,  53  Hun  638,  7  N.  Y. 
Suppi.  28;  Belcher  v.  Manhattan  R.  Co.,  48 
Hun  621,  1  N.  Y.  Suppl.  349.  See  also  Fro- 
bisher  v.  Fifth  Ave.  Transp.  Co.,  151  N.  Y. 
431,  45  N.  E.  839  [affirming  81  Hun  544,  30 
N.  Y.  Suppl.  1099].  Compare  Saffer  r.  Dry 
Dock,  etc.,  R.  Co.,  53  Hun  629,  5  N.  Y.  Suppi. 
700;  Gilligan  v.  New  York,  etc.,  R.  Co.,  1 
E.  D.  Smith  453. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Clark,  21 
Tex.  Civ.  App.  167,  51  S.  W.  276;  San  An- 
tonio, etc.,  R.  Co.  V.  Beam,  (Civ.  App.  1899) 
50  S.  W.  411;  Christie  V.  Galveston  City  R. 
Co.,  (Civ.  App.  1897)  39  S.  W.  638;  Mis- 
souri, etc.,  R.  Co.  V.  Johnson,  (Civ.  App. 
1896)  37  S.  W.  771;  Texas,  etc.,  R.  Co.  v. 
Bigham,  (Civ.  App.  1896)  36  S.  W.  1111; 
Texas,  etc.,  R.  Co.  v.  Bowlin,  (Civ.  App. 
1895)  32  S.  W.  918.  See  also  Texas  Cent.  R. 
Co.  V.  Burnett,  80  Tex.  536,  16  S.  W.  320. 

Wisconsin. —  Bierbach  v.  Goodyear  Rubber 
Co.,  54  Wis.  208,  11  N.  W.  514,  41  Am.  Rep. 
19  [following  Luck  v.  Ripon,  52  Wis.  196,  8 
N.  W.  815]. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  443. 

99.  Chicago,  etc.,  R.  Co.  v.  Meech,  163  111. 
305,  45  N.  E.  290;  Columbia,  etc.,  R.  Co.  17. 
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although  a  few  courts  seem  to  require  a  greater  strictneBs  and  definiteness  in  the 
allegation.^  Proof  of  impairment  of  capacity  to  fulfil  the  obligation  of  a  certain 
contract  or  to  pursue  a  special  employment,  it  has  been  held,  cannot  be  given 
without  a  special  averment.* 

(e)  Loss  of  Time.  In  some  jurisdictions  it  is  necessary,  in  order  to  admit 
proof  of  loss  of  time,  or  loss  of  earnings  for  a  time,''^  that  the  same  be  specially 
pleaded.''  In  others  it  would  seem  that  proof  of  this  nature  is  admissible  without 
a  special  allegation,''  more  particularly  where  the  injury  suffered  would  necessarily 
import  a  loss  of  time.*'  The  quantwia  of  damages  or  value  of  the  time  or  earn- 
ings lost  need  not,  however,  be  specifically  stated.'^  So  it  has  been  held  that  evi- 
dence of  such  loss  is  admissible  under  allegations  of  inability  and  incapacity  to  per- 
form one's  usual  and  ordinary  business  or  occupation  for  a  given  length  of  time.^ 


Hawthorne,  3  Wash.  Terr.  353,  19  Pac.  2.5 
(holding  that  this  was  true  in  the  absence  of 
a  motion  to  make  the  complaint  more  definite 
or  for  a  bill  of  particulars)  ;  Wade  v.  Leroy, 
20  How.  (U.  S.)  34,  15  L.  ed.  813;  Southern 
Pac.  Co.  V.  Hall,  100  Fed.  760,  41  C.  C.  A.  50. 

1.  Tomlinson  v.  Derby,  43  Conn.  562;  Tay- 
lor V.  Monroe,  43  Conn.  36 ;  Baldwin  v.  West- 
ern R.  Corp.,  4  Gray  (Mass.)  333;  Fitchburg 
R.  Co.  V.  Donnelly,  87  Fed.  135,  30  C.  C.  A. 
580.  See  also  Finken  v.  Elm  City  Brass  Co.. 
73  Conn.  423,  47  Atl.  670. 

2.  Wabash  Western  R.  Co.  v.  Friedman, 
146  111.  583,  30  N.  E.  353,  34  N.  E.  1111; 
Chicago  V.  O'Brennan,  65  111.  160;  North  Chi- 
cago St.  R.  Co.  f.  Barber,  77  111.  App.  257; 
Missouri,  etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ. 
App.  1896)  37  S.  W.  771. 

But  it  is  not  error  to  admit  proof  of  this 
nature  where  it  is  clearly  shown  that  it  was 
not  intended  as  an  item  of  damage,  or  where 
the  purpose  of  its  introduction  is  not  clear, 
as  it  is  admissible  for  the  purpose  of  show- 
ing the  extent  of  the  injury,  althougli  under 
the  pleadings  it  might  not  be  admissible  for 
the  purpose  of  augmenting  the  damages.  Con- 
solidated Kansas  City  Smelting,  etc.,  Co.  v. 
Tinchert,  5  Kan.  App.  130,  48  Pac.  889;  Wade 
V.  Leroy,  20  How.  (U.  S.)  34,  15  L.  ed.  813; 
Conner  v.  Pioneer  Fire-Proof  Constr.  Co.,  29 
Fed.  629.  See  also  Denver  v.  Human,  9  Colo. 
App.  144,  47  Pac.  911. 

3.  A  distinction  between  "loss  of  time" 
and  "  loss  of  earnings  for  that  time "  does 
not  exist  in  law,  as  the  damages  to  be  awarded 
in  either  case  is  a  pecuniary  value  of  the 
time  lost ;  and  either  expression  sufficiently 
indicates  the  measure  of  damages.  In  com- 
mon acceptation  they  are  one  and  the  same 
tiling.  Shiughter  v.  Metropolitan  St.  R.  Co., 
110  Mo.  269,  23  S.  W.  760. 

4.  Jesse  V.  Sliuok,  12  S.  W.  304,  11  Ky.  L. 
Rep.  4(i3  (lioldiiig  that  the  lengtli  of  time 
lost  must  be  particularly  set  forth)  ;  Louis- 
ville, etc.,  R.  Co.  V.  Mason,  72  S.  W.  27,  24 
Ky.  L.  Rep.  1623  (holding  that  a  complaint 
alleging  liiat  j)laintiir  since  his  injury  had 
been  uniibl(!  to  do  ordinary  farm-work  and 
that  lie  bad  been  diiiniigcd  in  a  rortain  sun) 
W!iH  iriKiilIicicnt  to  aiilbdi'i/.c  11.  r<'('<iv('rv  for  Iowm 
of  ;  Joslin  v.  <<ran(l  Rapids  Ice  Co.,  60 
Mich.  .OIO,  15  N.  VV.  HH7,  -15  Am.  Rep.  51; 
Sbi lighter  «.  Melropolitan  St.  R.  Co.,  110  Mo. 
200,  23  S.  W.  700;  Coontz  v.  Missouri  Pnc. 
II.  Co..  115  Mo.  669,  22  S.  W.  572;  Paquin  V. 
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St.  Louis,  etc.,  R.  Co.,  90  Mo.  App.  118; 
Texas,  etc.,  R.  Co.  v.  Buckalew,  (Tex.  Civ. 
App.  1896)  34  S.  W.  165. 

5.  Abilene  v.  Wright,  4  Kan.  App.  708,  46 
Pac.  715;  Doherty  v.  Lord,  8  Misc.  (N.  Y.) 
227,  28  N.  Y.  Suppl.  720  [affirming  5  Misc. 
596,  25  N.  Y.  Suppl.  752] ;  Hubert  v.  Bedell, 
21  N.  Y.  Suppl.  305 ;  Looram  v.  Second  Ave. 
R.  Co.,  11  N.  Y.  St.  652;  Cabot  v.  McKane, 
1  N.  Y.  St.  495.  And  see  Popp  v.  New  York 
Cent.,  etc.,  R.  Co.,  4  Silv.  Supreme  (N.  Y.) 
243,  7  N.  Y.  Suppl.  249. 

If  the  plaintiff  is  a  married  woman  the 
rule  has  been  held  to  be  different,  and  such 
damages  must  he  specifically  pleaded  (Mell- 
witz  V.  Manhattan  R.  Co.,  17  N.  Y.  Suppl. 
112),  although  it  has  been  lield  that  if  de- 
fendant does  not  avail  himself  of  the  right 
of  motion  to  make  the  petition  more  specific 
he  cannot  afterward  object  because  of  its 
generality  (Dickens  v.  Des  Moines,  74  Iowa 
216,  37  N.  W.  16.5  ) . 

6.  Chicago  City  R.  Co.  v.  Hastings,  136  111. 
251,  26  N.  E.  594  [affirming  35  111.  App. 
434]. 

7.  Mabrey  v.  Cape  Girardeau,  etc..  Gravel 
Road  Co.,  (Mo.  App.  1902)  69  S.  W.  394; 
Lesser  v.  St.  Louis,  etc.,  R.  Co.,  85  Mo.  App. 
326;  Cooney  v.  Southern  Electric  R.  Co.,  80 
Mo.  App.  220;  Knittel  v.  Schmidt,  16  Tex. 
Civ.  App.  7,  40  S.  W.  507. 

A  specific  allegation  of  loss  of  time  occa- 
sioned by  the  defendant's  failure  to  comply 
with  an  agreement  would  admit  proof  of  time 
spent  by  the  plaintiff  individually  in  await- 
ing the  arrival  of  the  goods,  as  well  as  the 
expenses  of  hiring  a  doctor  and  in  making 
preparation  therefor.  MofTett-West  Drug  Co. 
V.  Byrd,  1  Indian  Terr.  612,  43  S.  W.  804. 

8.  ////((ois.— Chatsworth  v.  Rowe,  166  111. 
114,  40  N.  E.  763  [a/firmiiig  60  111.  App.  55]. 

loiva. —  Meier  v.  Shrunk,  79  Iowa  17,  44 
N.  W.  209. 

Kansas. — Hiawatha  v.  Warren,  8  Kan.  App. 
209,  55  Pac.  484. 

Michigan. —  Williams  v.  Ediuuiuls,  75  Mich. 
92,  -42  N.  W.  534. 

New  York. — •■  Carples  v.  New  York,  etc.,  R. 
Co.,  10  N.  Y.  App.  Div.  158,  44  N.  Y.  Suppl. 
670. 

Teams. —  Houston,  etc.,  R.  Co.  v.  Ray,  (Civ. 
App.  1894)  28  K.  VV.  256 ;  Galveston, 'etc.,  R. 
Co.  v.  Tciiiplpton.  (Civ.  App.  1894)  25  S.  W. 
135;  Campbell  v.  Wing,  5  Tex.  Civ.  App.  431, 
24  S.  W.  300;  Ft.  Worth,  etc.,  R.  Co.  v. 
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Nor  is  an  allegation  in  the  complaint  of  the  character  of  plaintiff's  occupation 
indispensable.^ 

(f)  Medical  Attendance  and  Nursing.  In  perhaps  the  greater  number  of 
jurisdictions  it  is  essential  to  the  admissibility  of  proof  of  payment  or  incurment 
of  doctor's  bills  occasioned  by  personal  injury  that  these  facts  be  specially 
alleged ;  ^"  in  some  jurisdictions,  however,  particularly  if  the  injury  is  a  severe 
one,  such  expenses  are  considered  as  a  reasonably  necessary  result  of  the  injury, 
and  may  be  proved  under  a  general  allegation  of  damages."  The  precise  amount 
expended  need  not  be  alleged ;  an  allegation  of  expense  for  medical  attendance  is 
sufficient,^^  at  least  in  the  absence  of  a  motion  to  make  more  specific ;  nor  need 
the  day  or  place  at  which  the  services  were  rendered  be  averred.'*  If  the  amount 
expended  is  alleged  the  complaint  need  not  in  the  absence  of  a  special  demurrer 
allege  that  such  expenditures  were  reasonable.^^ 

(g)  Mental  or  Nervous  Affection.  As  the  mind  and  nervous  system  are  so 
intimately  connected  with  the  body,  and  so  likely  to  be  affected  by  physical 
injuries,  proof  of  impairments  of  these  faculties  are  usually  held  admissible  under 
allegations  in  substance  of  grievous  or  permanent  physical  injury.'*' 

(h)  Pain,  Mental  Angioish,  and  Suffering.  In  most  jurisdictions  it  is  held 
that  the  law  implies  that  pain  and  injury  to  the  feelings  necessarily  follow  bodily 
harm,  and  that  therefore  proof  of  mental  anguish  may  be  given  under  a  general 
allegation  of  bodily  injuries  of  this  nature.'''' 

(i)  Permanency  of  Injury.    If  it  is  expressly  averred  that  the  injuries  are 


Thompson,  2  Tex.  Civ.  App.  170,  21  S.  W. 
137. 

And  compare  Atlanta  Consol.  R.  Go.  v. 
Beauchamp,  93  Ga.  6,  19  S.  E.  24;  Collins  v. 
Dodge,  37  Minn.  50'3,  35  N.  W.  368. 

9.  Flanagan  v.  Baltimore,  etc.,  R.  Co.,  83 
Iowa  639,  50  N.  W.  60. 

10.  Illinois  Cent.  R.  Co.  v.  Hanberry,  66 
S.  W.  417,  23  Ky.  L.  Rep.  1867;  Macon  v. 
Paducah  St.  R.  Co.,  62  S.  W.  496,  23  Ky.  L. 
Rep.  46;  Louisville,  etc.,  R.  Co.  v.  Hudson,  1 
Ky.  L.  Rep.  66;  O'Leary  v.  Rowan,  31  Mo. 
117;  Houston  City  St.  R,  Co.  v.  Richart, 
(Tex.  Civ.  App.  1894)  27  S.  W.  920;  Mickel- 
son  V.  New  East  Tintic  R.  Co.,  23  Utah  42, 
64  Pac.  463. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  445. 

11.  Evansville,  etc.,  R.  Co.  v.  Holcomb,  9 
Ind.  App.  198,  36  N.  E.  39;  Hawes  v.  O'Reilly, 
126  Pa.  St.  440,  17  Atl.  642;  Folsom  v.  Un- 
derhill,  36  Vt.  580. 

12.  Kupfersehmid  v.  Southern  Electric  R. 
Co.,  70  Mo.  App.  438;  Houston,  etc.,  R.  Co. 
V.  Stuart,  (Tex.  Civ.  App.  1898)  48  S.  W. 
799.  See  also  Atchison,  etc.,  R.  Co.  v.  Click, 
(Tex.  Civ.  App.  1895)  32  S.  W.  226.  Gom- 
pwre  Western  Union  Tel.  Co.  v.  Griffith,  111 
Ga.  551,  36  S.  E.  859. 

13.  Toledo  Electric  St.  R.  Co.  v.  Westen- 
huber,  22  Ohio  Cir.  Ct.  67,  12  Ohio  Cir.  Dec. 
22;  Toledo  Electric  St.  R.  Co.  v.  Tucker,  13 
Ohio  Cir.  Ct.  411,  7  Ohio  Cir.  Dec.  169. 

14.  St.  Louis,  etc.,  R.  Co.  v.  Stonecypher, 
25  Tex.  Civ.  App.  569,  63  S.  W.  946. 

15.  Texas,  etc.,  R.  Co.  v.  Lee,  (Tex.  Civ. 
App.  1899)  51  S.  W.  351. 

Medicine  used  by  a  physician  in  giving 
medical  attention  may  properly  be  recovered, 
under  a  claim  in  a  petition  for  expenses  in- 
curred for  "  nursing  and  medical  attendance." 
Knapp  V.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41, 
32  N.  W.  18. 


16.  Chicago  v.  McLean,  133  111.  148,  24 
N.  E.  527,  8  L.  R.  A.  765;  Chicago,  etc.,  R. 
Co.  V.  Sullivan,  21  111.  App.  580  [affirmed  in 
(Sup.  1888)  17  N.  E.  460];  Keyser  v.  Chi- 
cago, etc.,  R.  Co.,  66  Mich.  390,  33  N.  W. 
867 ;  Gurley  v.  Missouri  Pac.  R.  Co.,  122  Mo. 
141,  26  S.  W.  953;  Missouri,  etc.,  R.  Co.  i;. 
Walden,  (Tex.  Civ.  App.  1898)  46  S.  W.  87. 
Compare  Atchison,  etc.,  R.  Co.  v.  VVilley,  57 
Kan.  764,  48  Pac.  25. 

Affection  of  the  sciatic  nerve  may  be  shown 
under  an  allegation  of  injury  to  the  liip,  hip- 
joint,  pelvis,  and  thigh.  Beath  r.  Rapid  R. 
Co.,  119  Mich.  512,  78  N.  W.  537.  See  also 
Williams  v.  Cleveland,  etc.,  R.  Co.,  102  Mich. 
537,  61  N.  W.  52. 

Nervous  prostration  may  be  shown  under 
an  allegation  that  plaintili'  was  severely  hurt, 
lamed,  and  bruised  in  and  about  her  back, 
shoulders,  and  head,  and  has  been  and  is  sick, 
lame,  sore,  and  unfitted  for  manual  labor,  and 
has  suffered  great  pain  in  body  and  mind. 
Babcock  v.  St.  Paul,  etc.,  R.  Co.,  36  Minn. 
147,  30  N.  W.  449. 

17.  California. —  See  Shatto  v.  Crocker,  87 
Cal.  629,  25' Pac.  921. 

Georgia. — •  Central  R.,  etc.,  Co.  v.  Lanier, 
83  Ga.  587,  10  S.  E.  279. 

Indiana. —  Wright  v.  Cornpton,  53  Ind.  337. 

Kansas. —  Ft.  Scott,  etc.,  R.  Co.  v.  Light- 
burn,  9  Kan.  App.  642,  58  Pac.  1033. 

Missouri. —  Brown  v.  Hannibal,  etc.,  R.  Co., 
99  Mo.  310,  12  S.  W.  655. 

Neio  York. — Caldwell  v.  Central  Park,  etc., 
R.  Co.,  7  Misc.  67,  27  N.  Y.  Suppl.  397. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Curry.  64 
Tex.  85;  Triolo  v.  Foster,  (Civ.  App.  1900) 
57  S.  W.  698. 

Washington. —  Robinson  v.  Marino,  3  Wash. 
434,  28  Pac.  752,  28  Am.  St.  Rep.  50. 

Wisconsin. —  McCov  v.  Milwaukee  St.  R. 
Co.,  88  Wis.  56,  59  N.  W.  453. 
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permanent,  proof  thereof  is  of  course  adinissil^le  and  tlie  authorities  all  concede 
that  no  express  averment  to  tliis  effect  is  necessary  to  authorize  the  introduction 
of  evidence  tliat  it  is  so ;  the  averment  of  facts  from  which  the  permanency  of 
the  injury  would  bo  necessarily  implied  brings  the  case  within  this  rule  and  is 
sufficient.  It  is  difficult,  however,  to  deduce  from  the  decisions  a  general  rule 
as  to  the  sufficiency  of  an  averment  of  injuries  to  invoke  the  application  of  the 
rule,  and  while  in  many  cases  statements  to  the  effect  that  permanent  injuries 
may  be  shown  under  a  general  allegation  of  damages  are  found, other  cases 
seem  to  require  more  specific  averments.^*^ 

d.  Of  Injury  to  Property  —  Rents.  Loss  of  rents  arising  from  injuries  to 
property  are  special  damages,  and  proof  thereof  cannot  be  admitted  unless  such 
loss  is  specially  averred,^^  and  an  averment  of  loss  of  profits  is  insufficient  to  admit 
proof  of  loss  of  rents.^^ 

3.  As  Affected  by  Nature  of  Damage  —  a.  Expenses  Paid  or  Incurred  —  (ij  In 
Oeneral.  As  to  whether  or  not  expenses  incurred  because  of  an  injury  must 
be  alleged  to  admit  evidence  thereof,  depends  of  course  upon  whether  or  not 
such  expense,  when  viewed  from  a  standpoint  of  substantive  law,  constitutes  gen- 
eral or  special  damages.  It  has  been  held  that  proof  of  expenditures  for  the  hir- 
ing of  a  substitute  while  one  was  disabled  because  of  a  ]3ersonal  injury,^  proof  of 
the  cost  of  an  artificial  limb,^  proof  of  expenses  incurred  in  endeavoring  to  keep 


See  15  Cent.  Dig.  tit.  "  Damages,"  §  446. 

The  amount  of  damages  arising  from  men- 
tal anguish  need  not  be  proved  in  any  specific 
sum.  International,  etc.,  R.  Co.  v.  Rhoades, 
(Tex.  Civ.  App.  1899)  51  S.  W.  517. 

Where  mental  suffering  is  alleged,  a  recov- 
erj'  for  the  shame  and  mortification  of  being 
obliged  to  use  a  crutch  and  cane  is  per- 
missible. Beath  v.  Rapid  R.  Co.,  119  Mich. 
512,  78  N.  W.  537. 

18.  Edwards  v.  Three  Rivers,  102  Mich. 
153,  60  N.  W.  454. 

19.  In  the  following  cases  evidence  of  the 
permanency  of  the  injury  was  held  to  be 
admissible  without  an  express  averment  that 
it  was  such: 

Idaho. —  McLean  v.  Lewiston,  (1902)  69 
Pac.  478. 

Illinois. —  We.st  Chicago  St.  R.  Co.  v.  Mc- 
Callum,  109  111.  240,  48  N.  E.  424  (allega- 
tions that  plaintiff^  was  made  sick,  sore,  lame, 
bruised,  hurt,  and  wounded  for  a  long  space 
of  time,  etc.)  ;  North  Chicago  City  R.  Co.  v. 
Ga.stka,  128  111.  613,  21  N.  E.  522,  4  L.  R.  A. 
481  [affirming  27  111.  App.  518]  (allegation 
tliat  divers  bones  were  broken,  and  that  plain- 
tiii'ii  legs  were  crushed,  contused,  mangled, 
lacerated,  and  broken,  and  that  he  became 
sick,  sore,  lame,  disordered,  etc.)  ;  Oliicago  v. 
Slicclian,  113  111.  058;  Eagle  Packet  Co.  v. 
Defries,  94  111.  .598,  34  Am.  Rep.  245;  Ava 
V.  Gronawalt,  73  111.  Ann.  633. 

Indiana. —  Wal)aHh  R.  Co.  v.  Savage,  110 
Ind.  150,  5  N.  E.  85. 

Nchraska. —  Harvard  ;;.  Stiles,  54  Nebr.  26, 
74  N.  VV.  399. 

NciD  York. —  'IV)unioy  v.  O'Reilly,  142  N.  Y. 
078,  37  N.  R.  825  \a/jirmiiifj  3  Misc.  302,  22 
N.  Y.  Sn|)pl.  930|;  Ro.spvcit  i>.  Manhattan 
R.  Co.,  133  N.  Y.  .5'37,  30  N.  10.  IMH  laffirm- 
hui  59  N.  Y.  Super.  Ct.  197.  13  N.  Y.  Suppl. 
5981;  Lynch  V.  Tliinl  Ave.  R.  Co.,  59  N.  Y. 
Siii.fr.  (li.  71,  L3  N.  Y.  Sup|)l.  230;  Tyler  v. 
Third  Ave.  I'..  Co.,  18  TVIisc.  105,  41  "N.  Y. 
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Suppl.  523;  Duggan  v.  Third  Ave.  R.  Co.,  9 
Misc.  158,  29  N.  Y.  Suppl.  1.3  [affirming  8 
Misc.  89,  28  N.  Y.  Suppl.  598]  ;  Dohertv  f. 
Lord,  8  Misc.  227,  28  N.  Y.  Suppl.  720  \af- 
firming  5  Misc.  590,  25  N.  Y.  Suppl.  752]  ; 
Schuler  v.  Third  Ave.  R.  Co..  1  Misc.  351, 
20  N.  Y.  Suppl.  083  [affirming  17  N.  Y. 
Suppl.  834]. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v. 
Weigers,  22  Tex.  Civ.  App.  344,  54  S.  W.  910. 

See  15  Cent.  Dig.  tit.  "  Damages."  §  442. 

Evidence  that  a  horse  was  permanently  in- 
jured may  be  given  under  an  allegation  that 
he  was  greatly  injured  and  damaged  and  be- 
came sick,  bruised,  lame,  and  injured,  and  so 
remained  for  a  long  space  of  time,  to  wit,  for 
the  space  of  two  months.  La  Duke  v.  Exeter 
Tp.,  97  Mich.  450.  50  N.  W.  851.  37  Am.  St. 
Rep.  3,57. 

30.  See  French  v.  Wilkinson,  93  Mich.  322, 
53  N.  W.  5'30  (wheie  it  was  held  error  to 
admit  evidence  of  a  permanent  injurj^  when 
no  permanency  of  injury  or  disfigurement  was 
alleged)  ;  Clark  r.  'jMotropolit'^n  St.  R.  Co.. 
08  N.  Y.  App.  Div.  49,  74  N.  Y.  Suppl.  207. 

21.  Plimpton  v.  Gardiner,  04  Me.  300;  Par- 
ker Lowell,  11  Gray  (Mass.)  353;  Adams 
t\  Barry,  10  Gray  (IMass.)  361;  Wampach  v. 
St.  Paiil.  etc.,  R."  Co.,  21  Minn.  304. 

22.  Plimpton  v.  Gardiner,  04  Me.  300. 
What  allegation  of  loss  of  rent  sufficient. — 

An  allegation  tliat  plaintill'  has  been  dam- 
aged by  dilliculty  in  renting  his  property  as 
well  as  by  d('pr(>ciation  in  its  value,  because 
of  till!  maintenance  of  a  disreputable  house 
adjoining,  is  sulFicient  to  admit  evidence  of 
loss  in  the  rental  value.  Besso  v.  South- 
uortli,  71  Tex.  765,  10  S.  W.  .523,  10  Am.  St. 
Itcp.  814. 

23.  llaazlacher  v.  Third  Ave.  R.  Co.,  50 
N.  Y.  Siiiipl.  380. 

24.  Nortli  Chicago  St.  R.'Co.  r.  Cotton,  41 
111.  App.  311;  Soudiern  Pae.  Co.  r.  ILill,  100 
Fed.  700,  41  C.  C.  A.  50. 
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water  from  overflowing  a  certain  tract  of  land,  tlie  only  damage  claimed  to  result 
from  the  overflow  itself,^^  proof  of  expenses  incurred  for  doctoring  and  taking 
care  of  injured  chattels,^*'  or  proof  of  expenses  incurred  in  rounding  up  or  driv- 
ing off  cattle  trespassing  on  plaintiff's  land  ~'  cannot  be  introduced  unless  specially 
averred.  But  under  an  allegation  of  expenses  incurred  or  paid  because  of  an 
injury,  proof  of  liabilities  incurred  and  the  amount  and  nature  thereof  is  admissi- 
ble in  the  absence  of  a  motion  to  make  the  complaint  more  specific.^^ 

(n)  Attorney' s  Fees.  Attorney's  fees  not  usually  being  a  necessary  or 
legally  implied  result  of  a  wrong,  cannot  be  shown  unless  such  expenditure  is 
specially  averi-ed.~^ 

b.  Loss  of  Profits  to  Business.  Whether  or  not  j^i'oof  of  loss  of  profits  maj^ 
be  shown  under  a  general  allegation  of  damages  depends  of  course  upon  whether 
or  not  such  damages  are  upon  the  facts  involved  to  be  considered  general  or 
special.^"  In  some  jurisdictions  it  is  held  that  where  the  wrong  complained  of 
occasions  the  breach  of  a  contract  the  loss  of  profits  arising  from  the  breach  may 
be  recovered  under  a  general  allegation  of  damage.^^  But  loss  of  profits  in  a 
business,  arising  from  an  injury  to  one's  person,  cannot  ordinarily  be  shown  with- 
out being  specially  pleaded.^^  A  recovery  cannot  be  had  for  prospective  loss  of 
profits  only,  if  no  actual  damage  is  alleged  or  sought  to  be  proved.*^^ 

XIII.  EVIDENCE.=^ 

A.  Presumptions  and  Burden  of  Proof —  l.  Presumptions.  Where  a  legal 
right  is  invaded  the  law  will  presume  some  dainage.^^  So  too  in  a  question  of 
doubt  as  to  tlie  nature  of  damages  the  law  will  presume  that  a  bond  provides 
for  a  penalty  as  distinguished  from  liquidated  damages.^^    Where  plaintiff"  suf- 


25.  Robinson  Shanks,  118  Ind.  125,  20 
N.  E.  713. 

26.  Patten  r.  Libbey,  32  Me.  378;  Harper 
t.  Missouri,  etc.,  R.  Co.,  70  Mo.  App. 
604. 

27.  Dolores  Land,  etc.,  Co.  v.  Jones,  3  Tex. 
App.  Civ.  Cas.  §  270. 

28.  See  Cliicago  v.  Edson,  43  111.  App.  417; 
Fox  V.  Chicago,  etc.,  R.  Co.,  86  Iowa  368,  53 
N.  W.  259,  17  L.  R.  A.  289;  Plunkett  v. 
Minneapolis,  etc.,  R.  Co.,  79  Wis.  222,  48 
X.  W.  519. 

29.  Strang  v.  Whitehead,  12  Wend.  (N.  Y.) 

04;  Durnett  v.  W'haley,  2  Tex.  Unrep.  Cas. 
487.  But  compare  Cooper  v.  Cappel,  29  La. 
Ann.  213,  holding  that  in  an  action  for  dam- 
ages for  trespass,  such  expenses  may  be  proved 
without  special  averment. 

30.  As  to  when  loss  of  profits  are  a  legiti- 
mate element  of  damages  and  as  to  when 
they  are  considered  general  or  special  dam- 
ages see  supra,  VII,  G. 

Where  the  declaration  directly  alleges  loss 
of  profits  to  a  business  done  at  a  mill  alleged 
to  be  obstructed  by  the  interruption  of  a 
watercourse,  proof  of  the  nature  and  amount 
of  such  profits  is  admissible.  Taylor  v. 
Dustin,  43  N.  H.  493. 

31.  Burrell  v.  New  York,  etc..  Salt  Co.,  14 
Mich,  34;  Ennis  v.  Buckeye  Pub.  Co.,  44 
Minn.  105,  46  N.  W.  314;  Wisner  v.  Barber, 
10  Oreg.  342.  See  also  Clifford  v.  Richard- 
son, 18  Vt.  620. 

Readiness  to  comply  with  contract. —  A 
party  cannot  recover  an  allowance  for  mill 
rent  as  an  item  of  the  profits  which  he  would 
have  made  by  virtue  of  a  contract  to  furnish 


him  logs  to  be  made  into  lumber,  unless  he 
pleads  that  he  has  held  the  mill  in  readiness 
to  do  such  sawing  during  the  time  of  the 
contract;  and  an  allegation  that  he  has  at 
all  times  and  in  all  things  kept  and  per- 
formed his  contract  is  not  sufficient.  Morri- 
son V.  Lovejoy,  6  Minn.  319. 

In  an  action  of  trespass  for  the  taking  of 
personal  property,  a  plaintiff  may  recover, 
under  the  general  averment  of  damages,  prof- 
its he  would  have  made  by  doing  certain 
labor  upon  such  property  and  by  its  appre- 
ciation in  price.  Bucknam  v.  Nash,  12  Me. 
474.  Compare  Beidler  v.  Fish,  14  111.  App. 
623. 

32.  Silsby  v.  Michigan  Car  Co.,  95  Mich. 
204,  54  N.  W.  761.  See  also  Lombardi  r. 
California  St.  R.  Co.,  124  Cal.  311,  57  Pac. 
66.  But  compare  O'Connor  v.  National  Ice 
Co.,  56  N.  Y.  Super.  Ct.  410,  4  N.  Y.  Suppl. 
537. 

33.  Petrie  v.  Lane,  67  Mich.  454,  35  N.  W. 
70. 

34.  See,  generally,  Evidence. 

35.  Maine. —  Winslow  v.  Lane,  63  Me.  161. 
Maryland. —  Howard  v.  Wilmington,  etc.,  R. 

Co.,  1  Gill  311. 

New  Hampshire. —  Woodman  v.  Tufts,  9 
N.  H.  88. 

Pennsylvania. —  Ripka  v.  Sergeant,  7  Watts 
&  S.  9,  42  Am.  Dec.  214. 

South  Carolina. —  Terrell  v.  McDaniei,  1 
Nott  &  M.  343. 

And  see  Actions,  1  Cyc.  660;  and  supra, 
II. 

36.  Johnson  v.  Cook,  24  Wash.  474,  64  Pac. 
729. 
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fered  from  a  disease  or  affliction  at  the  time  of  tlie  injury,  tliere  is  no  presump- 
tion of  law  that  the  disease  alone  caused  the  death  rather  than  that  the  disease, 
augmented  and  aggravated  hy  the  injury,  produced  tlie  result.'" 

2.  Burden  of  Proof.  Where  an  action  is  for  damages  which  are  uncertain  or 
have  not  been  admitted  the  burden  of  establishing  the  amount  thereof'*'  and  that 
they  resulted  from  the  act  of  the  defendant is  upon  the  plaintiff.  But  where 
defendant  claims  damages  by  way  of  recoupment  or  sets  up  matters  in  reduction 
or  mitigation,  the  burden  is  upon  him  to  establish  his  claim  and  the  amount 
thereof  by  evidence  of  sufficient  certainty  to  enable  the  jury  to  intelligently  deter- 
mine the  same.'*" 

B.  Admissibility — l.  In  General  —  a.  In  Behalf  of  Plaintiff.  In  actions 
for  damages  the  general  and  well-settled  rules  of  evidence  apply  in  that  the  testi- 
mony must  conform  to  the  pleadings,  be  responsive  to  the  issue,^'  and  be  relevant 
to  the  nature  or  kind  of  damages  claimed.^^    All  testimony  tending  to  establish  a 


37.  Louisville,  etc.,  R.  Co.  v.  Jones,  83  Ala. 
37G,  3  8o.  902. 

38.  Alabama. —  Buist  v.  Guice,  96  Ala.  255, 
11  So.  280. 

Maine. —  Winslow  v.  Lane,  63  Me.  161. 

jVeitJ  York. —  Weigley  i;.  Kneeland,  18  N.  Y. 
App.  Div.  47,  45  N.  Y.  Suppl.  388 ;  Benner  v. 
Phoenix  Towing,  etc.,  Co.,  80  Hun  412,  30 
N.  Y.  Suppl.  290. 

Oklahoma. —  Smock  v.  Carter,  6  Okla.  300, 
50  Pae.  262. 

Tennessee. — ^Douglas  v.  McWhirter,  9  Heisk. 
69. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  454. 
Where  nature  of  damage  is  in  question. — 

Where  the  legal  interpretation  of  the  agree- 
ment is  taken  alone  to  show  that  the  dam- 
ages should  be  considered  as  liquidated  as 
distinguished  from  a  penalty,  the  burden  of 
proof  is  upon  the  party  claiming  them  to  be 
a  penalty  to  show  that  the  latter  was  the 
intention  of  the  contracting  party.  De  Graff, 
etc.,  Co.  V.  Wiekham,  89  Iowa  720,  52  N.  W. 
503,  57  N.  W.  420. 

39.  Walrath  v.  Redfield,  11  Barb.  (N.  Y.) 
368. 

Where  the  aggregate  damage  is  due  to  sev- 
eral causes,  and  only  a  portion  thereof  is  occa- 
sioned by  the  act  of  defendant,  the  burden  is 
upon  the  plaintiff  to  show  what  part  arose 
from  defendant's  acts  as  distinguished  from 
the  damage  occasioned  by  other  causes. 
Priest  V.  Nichols,  116  Mass.  401  {cited  and 
distinguished  in  Lemley  v.  Golden  Censer  Co., 
10  111.  App.  457].  But  if  from  the  nature  of 
tlie  case  the  jury  cannot  ascertain  with  cer- 
tainty the  amount  of  damages  arising  from 
tlie  acts  of  the  defendant,  it  is  their  province 
to  estimate  as  best  they  can  from  the  whole 
cvidctnce  the  amount  occasioned  by  the  dc- 
fcmlaiit.  Klgin  v.  Welch,  16  111.  App.  483. 
Sec  also  (!liicago,  etc.,  R.  Co.  v.  Yarborough, 
(Tex.  Civ.  App.  1896)  35  S.  W.  422. 

40.  California. —  Green  v.  Barney,  (1894) 
30  I'ac.  1020;  Utter  v.  Chapninn,  43  Cul.  279. 
See  also  lOllis  r.  Tone,  58  Cnl.  289. 

dolorndo. —  Jlindrov  V.  Williams,  9  Colo. 
371,  12  i'ac.  430. 

<!')nncrlicul . —  Gold  v.  Ives,  29  Conn.  119. 
Aiifl  see  ('i:iii<'       lOnsLcrn  TriuiH]).  Liiii',  48 
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Iowa. —  Decorah  First  Nat.  Bank  v.  Haug, 
52  Iowa  538,  3  N.  W.  627. 

North  Carolina. —  Oldham  v.  Kerchner,  81 
N.  C.  430. 

Pennsylvania. —  Filbert  v.  Philadelphia,  181 
Pa.  St.  530,  37  Atl.  545;  Harris'  Appeal, 
(1888)  12  Atl.  743. 

Virginia. —  James  v.  Kibler,  94  Va.  165,  26 
S.  E.  417. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  454. 

Breach  of  contract  of  emplo3nnent. — Where 
the  action  is  for  a  breach  of  a  contract  of 
employment,  the  burden  is  upon  the  defend- 
ant to  show  that  the  plaintiff  could  have  ob- 
tained other  work.  School  Dist.  No.  4  v. 
Stilley,  36  111.  App.  133;  Dunn  v.  Johnson, 
33  Ind.  54,  5  Am.  Rep.  177. 

If  the  plaintiff's  injury  or  damage  has  been 
increased  or  aggravated  by  his  inattention, 
negligence,  or  inactivity,  the  burden  is  upon 
defendant  to  show  it.  Citizens'  St.  R.  Co.  v. 
Hobbs,  15  Ind.  App.  610,  43  N.  E.  479.  44 
N.  E.  377 ;  Colrick  v.  Swinburne,  105  N.  Y. 
503,  12  N.  E.  427. 

41.  California.  —  Biggerstaff  v.  Briggs, 
(1884)  4  Pac.  371. 

Colorado.— Old  v.  Keener,  22  Colo.  6,  43 
Pac.  127. 

Connecticut. —  Wolcott  v.  Dwight,  2  Day 
405. 

Georgia. —  Augusta  v.  Lombard,  93  Ga.  284, 
20  S.  E.  312. 

Ma/ry land.— Gent  v.  Cole,  38  Md.  110. 

Minnesota. —  Lynd  v.  Picket,  7  Minn.  184, 
82  Am.  Dec.  79. 

'Nciv  York. —  Rosevelt  v.  Manhattan  R.  Co., 
59  N.  Y.  Super.  Ct.  197,  13  N.  Y.  Suppl. 
598. 

Pennsylvania. —  Herd  v.  Thompson,  149  Pa. 
St.  434,  24  Atl.  282. 

United  »S'/a<es.— Grand  Tower  Min.,  etc.,i 
Co.  V.  Phillips,  23  Wall.  471,  23  L.  ed.  71. 

See  also  Mutual  Union  Tel.  Co.  r.  Kat- 
kaiup,  103  111,  420;  Hayden  V.  Hertzinger,  3 
La.  Ann.  293. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  400. 

Issues  and  proof  generally  in  actions  for 
diiinagcs  see  .sv(/);v(,  XII,  10. 

42.  TluiH  wluMo  exeni])lary  or  vindictive 
(laiimgi'H  MIC  not  claimed  <'vi(l(Mi('e  autliori/.- 
iiig  (lie  saiiio  is  irrelevant.    Swit't  v.  lOast 
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legitimate  item  of  damage  is  of  course,  under  proper  pleadings,  relevant  and 
adinissible.^^  Error  in  admitting  incompetent  testimony  on  the  measure  of  dam- 
ages is  not  cured  by  an  instruction  to  disregard  the  same  where  from  the  verdict 
rendered  it  is  not  clear  but  that  such  evidence  nevertheless  influenced  the  jury  in 
their  findings ;  ^  but  if  it  clearly  did  not  so  influence  the  jury,  its  admission  is 
not  reversible  error,  although  not  withdravrn  from  the  jury.''^ 

b.  In  Behalf  of  Defendant.  All  evidence  having  a  legitimate  tendency  to 
meet  the  evidence  of  loss  or  injury  should  be  received  in  rebuttal.**"  But  the 
reception  of  irrelevant  testimony  on  the  part  of  the  plaintiff  will  not  authorize 
the  admission  of  irrelevant  rebuttal  testimony.*'^ 

2.  In  Particular  Kinds  of  Actions  —  a.  Ex  Contraetu.  In  actions  for  breach 
of  contract,  the  admissibility  of  evidence  concerning  the  damages  therefor  is  gov- 
erned by  the  general  rules  of  evidence.*^    Generally  speaking  all  evidence  bearing 


Waterloo  Hotel  Co.,  40  Iowa  322;  Krippner 
V.  Biebl,  28  Minn.  139,  9  N.  W.  671. 

In  an  action  for  damages  on  account  of  the 
suffering  of  plaintiff  evidence  that  defendant 
paid  the  physician's  bill  is  irrelevant.  Mid- 
dle Georgia,  etc.,  R.  Co.  v.  Reynolds,  99  Ga. 
638,  26  S.  E.  61. 

43.  See,  generally,  Bennett  v.  Gibbons,  55 
Conn.  450,  12  Atl.  99 ;  Morehouse  v.  Northrop, 
33  Conn.  380,  89  Am.  Dec.  211;  Dailey  v. 
Grimes,  27  Md.  440;  Bloomer  v.  Morss,  68 
N.  Y.  623;  Clinton  v.  Townsend,  1  Thomps. 
&  C.  (N.  Y.)  330;  Dethlefs  v.  Tamsen,  7 
Daly  (N.  Y.)  354. 

If  there  are  two  methods  of  admeasuring 
the  damages,  the  determination  of  the  proper 
one  depending  upon  circumstances,  all  com- 
petent evidence  of  both  should^-  be  received, 
and  that  which  is  applicable  to  the  method 
selected  should  be  applied.  Hartshorn  v. 
Chaddock,  135  N.  Y.  116,  31  K  E.  997,  17 
L  R.  A.  426. 

Failure  or  defect  of  title. —  Inasmuch  as  the 
rule  ol  estimating  damages  for  a  failure  or 
defect  of  title  to  a  portion  of  a  tract  of  land 
conveyed  is  the  relative  value  of  the  part  to 
which  the  defect  applies  as  compared  to  the 
whole,  and  is  to  be  estimated  with  regard  to 
the  price  fixed  by  the  parties  for  the  whole 
tract,  evidence  of  peculiar  advantages  or  dis- 
advantages of  the  part  lost  is  admissible  on 
behalf  of  either  party,  and  reasonable  lati- 
tude should  be  given  to  the  extent  of  such 
inquiry.  Beaupland  v.  McKeen,  28  Pa.  St. 
124,  70  Am.  Dec.  115,  holding,  however,  that 
the  expense  of  erecting  improvements  on  an 
adjoining  tract  of  land  is  an  undue  latitude, 
and  that  an  admission  of  such  evidence  is 
error. 

In  an  action  for  non-delivery  of  certain 
bonds,  of  which  there  are  no  sales  and  hence 
no  market  value,  evidence  is  admissible  to 
show  what  such  bonds  are  wo-^th  as  col- 
lateral security,  and  also  to  show  that  the 
obligors  pay  the  principal  thereof  in  gold,  as 
such  evidence  tends  to  show  what  sum  the 
plaintiff  has  lost  by  the  wrongful  act  of  the 
defendant.  Simpkins  v.  Low,  49  Barb.  (N.  Y.) 
382. 

Where  the  damages  can  be  disclosed  by  a 
showing  of  facts  such  evidence  is  preferable 
to  expert  testimony.  Chouteau  v.  Jupiter 
Iron-Works,  94  Mo.  388,  7  S.  W.  467. 
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44.  Sinker  v.  Diggins,  76  Mich.  557,  43 
N.  W.  674.  And  see  Rogers  v.  Beard,  20  How. 
Pr.  (N.  Y.)  98. 

45.  East  Tennessee,  etc.,  R.  Co.  v.  War- 
mack,  86  Ga.  331,  12  S.  E.  813.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Philadelphia  F.  Assoc., 
55  Ark.  163,  18  S.  W.  43;  Sullivan  v.  Lowell, 
etc.,  St.  R.  Co.,  162  Mass.  536,  39  N.  E.  185; 
Hardin  v.  Ledbetter,  103  N.  C.  90,  9  S.  E.  641. 

46.  Kentucky  —  Ludlow  v.  Steffen,  44  S.  W. 
119,  19  Ky.  L.  Rep.  1671. 

Massachusetts. —  Howe  v.  Weymouth,  155 
Mass.  439,  29  N.  E.  646. 

Neio  Jersey. —  Consolidated  Traction  Co.  v. 
Mullin,  63  N.  J.  L.  22,  42  Atl.  764. 

New  York. —  Raven  v.  Smith,  71  Hun  613, 
24  N.  Y.  Suppl.  600;  Van  Buren  v.  Fishkill 
Water-Works,  50  Hun  448,  3  N.  Y.  Suppl. 
336;  Watkins  V.  Rush,  2  Lans.  234;  Lahah 
V.  Greig,  12  N.  Y.  St.  355. 

Pennsylvania. —  McKenna  v.  Citizens'  Nat- 
ural Gas  Co.,  201  Pa.  St.  146,  50  Atl.  922; 
Morris,  etc.,  Mutual  Coal  Co.  v.  Delaware, 
etc.,  R.  Co.,  2  Lack.  Leg.  N.  195. 

Texas. —  Wells-Fargo  Express  Co.  v.  Sam- 
uels, 11  Tex.  Civ.  App.  15,  31  S.  W.  305; 
Missouri  Pac.  R.  Co.  v.  Wise,  3  Tex.  App.  Civ. 
Cas.  §  386. 

Wisconsin. —  Rhyner  v.  Carver,  84  Wis.  181, 
53  N.  W.  849. 

England.— SkuR  v.  Glenister,  16  C.  B. 
N.  S.  81,  33  L.  J.  C.  P.  185,  9  L.  T.  Rep.  N.  S. 
763,  12  Wkly.  Rep.  554,  111  E.  C.  L.  81. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  460. 

In  an  action  for  a  breach  of  promise,  the 
defendant  is  not  bound  in  offering  evidence  in 
mitigation  of  damages  to  declare  that  he  of- 
fers it  for  that  purpose;  if  the  evidence  is 
competent  for  this  purpose  it  must  be  re- 
ceived, although  it  is  incompetent  for  other 
purposes  (Button  v.  McCauley,  1  Abb.  Dee. 
(N.  Y.)  282,  4  Transcr.  App.  (N.  Y.)  447.  5 
Abb.  Pr.  N.  S.  (N.  Y.)  29) ;  although  it  has 
been  held  that  where  evidence  offered  for  the 
purpose  of  constituting  a  complete  defense  to 
an  action  is  inadmissible  under  the  pleadings, 
it  must  be  again  offered  if  the  party  desires 
to  avail  himself  of  it  in  mitigation  of  dam- 
ages (Travis  v.  Barger,  24  Barb.  (N.  Y.) 
614). 

47.  Avary  v.  Searcy,  50  Ala.  54. 

48.  See,  generally.  Evidence. 

Where  other  contracts  or  memoranda  are 
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directly  upon  the  damages  occasioned  by  the  Ijreach  and  constituting  legitimate 
items  of  damage  is  admissible;'*^  and  as  all  damages  which  tlie  ]>arties  in  reason- 
able contemplation  can  be  presumed  to  have  foreseen  would  be  the  probable  con- 
sequence of  the  breach  are  recoverable  evidence  thereof  is  admissible.^^  The 
evidence  must  of  course  be  confined  to  matters  relevant  to  the  contract  in  suit,'* 
and  evidence  of  previous  contractual  relations  between  the  jjarties/'"  or  of  an 
agreement  between  the  plaintiff  and  a  third  party  concerning  the  subject-matter 
of  the  contract,''^  cannot  be  shown  for  the  purpose  of  estimating  the  damages, 
unless  the  contract  is  one  where  such  agreement  would  have  been  in  contempla- 
tion of  the  parties  at  the  time  of  making  the  original  contract/'^ 

b.  Ex  Delicto  —  (i)  i^o/e  Personal  Injuiueh — (a)  Statement  of  Rule.  In 
actions  for  personal  injuries  a  considerable  latitude  in  the  introduction  of  evi- 
deiici  is  of  course  necessarily  allowed,  and  inasmuch  as  evidence  which  would  be 
material  and  relevant  in  one  case  would  upon  the  facts  of  another  be  entirely 
irrelevant  and  immaterial,  it  follows  that  no  rule  of  inclusion  or  exclusion  can  be 
formulated  ;  but  broadly  speaking,  it  may  be  said  that  all  evidence  tending  to 


connected  with  the  one  in  suit  by  a  reference 
thereto,  or  have  existed  between  the  same 
parties  concerning  a  similar  subject-matter, 
evidence  of  the  terms  of  such  former  contract 
may  be  shown  for  the  purpose  of  furnishing  a 
basis  for  estimating  damages  for  a  breach  of 
the  latter.  Bridgewater  Gas  Co.  v.  Home  Gas 
Fuel  Co.,  59  Fed.  40,  7  C.  C.  A.  652.  See  also 
Downey  r.  Hatter,  (Tex.  Civ.  App.  1898)  48 
S.  W.  32 ;  Hare  v.  Parkersburg,  25  W.  Va.  554. 

49.  See,  generally,  the  following  cases: 
AZafeamo.— Beck V.  West,  87  Ala.  213,  6  So. 

70. 

Georgia. — Armour  v.  Ross,  110  Ga.  403,  35 
S.  E.  787. 

Indiana. —  Seavey  v.  Shurick,  110  Ind.  494, 
11  N.  E.  597. 

Massacliusetts. —  McCormick  r.  Stowell,  138 
Mass.  431. 

Oregon. —  Pendelton  f.  Saunders,  19  Oreg. 
9,  24  Pac.  506. 

Wisconsin. —  Colburn  v.  Chicago,  etc.,  R. 
Co.,  109  Wis.  377,  85  K  W.  354. 

United  States. —  Terre  Haute,  etc.,  R.  Co. 
t\  Struble,  109  U.  S.  381,  3  S.  Ct.  270,  27 
L.  ed.  970. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  4C9. 

50.  See  supra,  VII,  C,  3. 

51.  Alabama.  —  Alabama  Iron- Works  v. 
Hurley,  86  Ala.  217,  5  So.  418. 

Georgia. — Dempsey  v.  Hertsfield,  30  Ga.  866. 

Illinois. —  See  National  Surety  Co.  v.  T.  B. 
Townsend  Brick,  etc.,  Co.,  176  111.  156,  52 
N.  K.  938  [affirminfj  74  111.  App.  312]. 

Indiana..—  Evans  v.  Elliott,  20  Ind.  283,  83 
Am.  Dec.  319.  See  also  Avan  v.  Frey,  69  Ind. 
91. 

Iowa. —  Kramer  r.  Messner,  101  Iowa  88, 
09  N.  W.  1142. 

Massachusells. —  Manning  V.  Fitch,  138 
Mass.  273. 

Nebraska. —  Sclincidor  V.  Patterson,  38 
Ncbr.  680,  57  N.  W.  398. 

North  Carolina.—  Miicc  Ramsey,  74  N.  C. 
11  J  llenHori  v.  ClisiKtiiie,  48  N.  (!.  550. 

I'erinsylvdni.a. —  Pittsbnrg  Coal  Co.  v.  Fos- 
ter, 59  I'ii.  St.  .'{(15. 

Jfliode  Island. —  Foi'bcH  V.  Howard,  4  R.  I. 
304. 


Tennessee. —  See  Whorley  v.  Tennessee  Cen- 
tennial Exposition  Co.,  (Ch.  App.  1901;  02 
S.  W.  346. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  469. 

For  breach  of  a  contract  with  an  insurance 
company  by  an  agent  his  measure  of  damages 
is  of  course  the  amount  he  has  actually  lost 
in  consequence  of  the  breach,  so  far  as  they 
can  be  determined  with  sufficient  certainty, 
and  testimony  as  to  the  probable  value  of ,  re- 
newals for  the  remainder  of  his  term  of  em- 
ployment on  policies  already  obtained  is  com- 
petent in  arriving  at  this  result  (Lewis  v. 
Atlas  Mut.  L.  Ins.  Co.,  61  Mo.  534.  See  also 
Ensworth  v.  New  York  L.  Ins.  Co.,  8  Fed.  Cas. 
No.  4,496,  1  Flipp.  92)  ;  but  an  estimate  of 
his  probable  earnings  derived  from  proof  of 
the  amount  of  his  collections  and  commissions 
before  the  breach,  without  further  proof  re- 
lating thereto,  would  be  too  speculative  to 
be  admissible  (Lewis  v.  Atlas  Mut.  L.  Ins. 
Co.,  61  Mo.  534). 

52.  Beck  v.  West,  87  Ala.  213,  6  So.  70; 
Electric  Implement  Co.  v.  San  Jose,  etc..  R. 
Co.,  (Cal.  1892)  31  Pac.  455;  Rowan  v. 
Sharps'  Rifle  Mfg.  Co.,  31  Conn.  1;  Hughes 
V.  Robinson,  60  Mo.  App.  194.  See  also  Bor- 
den Min.  Co.  V.  Barry,  17  Md.  419 ;  Craighead 
V.  Wells,  21  Mo.  404.  When  brought  on  a 
quantum  meruit  the  field  for  the  admission 
of  evidence  is  of  course  broadened.  Ham  t". 
Goodrich,  37  N.  II.  185.  And  see,  generally, 
AssuMrsiT,  Action  of,  4  Ca'c.  317. 

53.  v^ddams  v.  Tutton,  39  Pa.  St.  447. 

54.  Snell  v.  Cottingham,  72  111.  161. 
Evidence  of  an  agreement  after  the  breach, 

between  the  ])laintifr  and  third  persons,  for 
the  pcrforinaiicc  of  the  same  service,  is  ad- 
missible for  the  puri)ose  of  affecting  the  dam- 
ages, where  such  services  have  been  performed 
under  the  agreement;  but  if  the  agreement 
has  never  been  executed,  evidence  thereof  is 
ine<)nii>et(!nt,  as  it  is  nolbing  more  than  a 
mere  siatemeiit  of  what  tlie  phvintilf  would 
lie  willing  lo  give,  nnd,  if  admided,  W(nild 
open  lli(!  door  to  fraud.  Laniorcaux  r.  Rolfe, 
no  N.  H.  33. 

55.  Eldredgo  v.  Smith,  13  Allen  (Mass.) 
140. 
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establish  the  nature,  character,  and  extent  of  the  injuries  which  are  the  direct  con- 
sequence of  the  defendant's  acts,  is  admissible ;  but  evidence  of  matters  not  the 
logical  result  of  the  injury  is  inadmissible  in  the  absence  of  evidence  connecting 
them  with  the  injur3\^^  So  too  evidence  may  be  objectionable  because  of  its 
vagueness.^^  All  evidence,  either  in  rebuttal  or  sought  to  be  elicited  on  cross- 
examination,  tending  to  show  that  the  injuries  are  not  so  serious  as  claimed,'^^  or 
that  if  so  serious  they  could  not  have  been  caused  by  the  accident  complained 
of,'^'^  is  competent  and  should  be  admitted. 


56.  See,  generally,  the  following  eases: 

Alabama. —  Birmingham  R.,  etc.,  Co.  v.  El- 
lard,  135  Ala.  433,  33  So.  276;  Alabama  Great 
Southern  R.  Co.  v.  Hill,  93  Ala.  514,  9  So. 
722,  30  Am.  St.  Eep.  65;  Alabama  Great 
Southern  R.  Co.  v.  Yarbrough,  83  Ala.  238, 
3  So.  447,  3  Am.  St.  Rep.  715. 

Georgia. —  Wilson  White,  71  Ga.  506,  51 
Am.  Rep.  269. 

Illinois.—  Warren  v.  Wright,  103  111.  298 ; 
Tinsley  v.  Rowe,  17  111.  App.  326. 

Indiana. —  Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414,  61  N.  E.  936;  Goshen  v. 
England,  119  Ind.  368,  21  N.  E.  977.  5 
L.  R.  A.  253 ;  Evansville,  etc.,  R.  Co.  v.  Guy- 
ton,  115  Ind.  450,  17  N.  E.  101,  7  Am.  St. 
Rep.  458. 

loioa. —  Pringle  i:.  Chicago,  etc.,  R.  Co.,  64 
Iowa  613,  21      W.  108. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Stew- 
art, 63  S.  W.  596,  23  Ky.  L.  Rep.  637 ;  South 
Covington,  etc.,  R.  Co.  v.  Bolt,  59  S.  W.  26, 
22  Ky.  L.  Rep.  906. 

Michigan. —  Palmer  v.  Michigan  Cent.  R. 
Co.,  93  Mich.  363,  53  N.  W.  397,  32  Am.  St. 
Rep.  507,  17  L.  R.  A.  636;  Kevser  v.  Chicago, 
etc.,  R.  Co.,  66  Mich.  390,  33  N.  W.  867. 

Missouri. —  Bigelow  V.  Metropolitan  St.  R. 
Co.,  48  Mo.  App. ^367. 

'Neiv  Hampshire. —  Valley  v.  Concord,  etc., 
R.  Co.,  68  N.  H.  546,  38  Atl.  383. 

ISfeio  York.—  Wolf  v.  Third  Ave.  R.  Co.,  67 
N.  y.  App.  Div.  605,  74  N".  Y.  Suppl.  336; 
McCready  v.  Staten  Island  Electric  R.  Co.,  51 
N.  1^  App.  Div.  338,  64  N.  Y.  Suppl  996; 
Wright  V.  New  York  Cent.  R.  Co.,  28  Barb. 
80;  Griffith  v.  Utica,  etc.,  R.  Co.,  17  N.  Y. 
Suppl.  692.  See  also  Gillespie  v.  Conev 
Island,  etc.,  R.  Co.,  16  N.  Y.  Suppl.  850. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Oslin,  26 
Tex.  Civ.  App.  370,  63  S.  W.  1039;  Interna- 
tional, etc.,  R.  Co.  V.  Zapp,  (Civ.  App.  1899) 
49  S.  W.  673 ;  Gulf,  etc.,  R.  Co.  v.  Pendery,  14 
Tex.  Civ.  App.  60,  36  S.  W.  793. 

Wisconsin. —  Block  v.  Milwaukee  St.  R.  Co., 
89  Wis.  371,  61  N.  W.  1101,  46  Am.  St.  Rep. 
849,  27  L.  R.  A.  365 ;  Wright  v.  Ft.  Howard, 
60  Wis.  119,  19  N.  W.  750,  50  Am.  Rep. 
350. 

See  15  Cent.  Dig.  tit.  "Dam-ages,"  §  478 
et  seq. 

The  following  evidence  has  been  held  ad- 
missible: That  plaintiff  has  used  opiates  to 
alleviate  the  pain  caused  by  his  injury  (Mis- 
souri, etc.,  R.  Co.  v.  Hanson,  13  Tex.  Civ. 
App.  552,  36  S.  W.  289.  And  see  Chatta- 
nooga, etc.,  R.  Co.  V.  Liddell.  85  Ga.  482,  11 
S.  E.  853,  21  Am.  St.  Rep.  169,  holding  that 
while  such  evidence  was  admissible  to  show 


suffering,  it  was  not  to  be  considered  as  a 
damage)  ;  the  number  of  visits  by  a  physician 
(Fleming  v.  Shenandoah,  67  Iowa  505,  26 
N.  W.  752,  56  Am.  Rep.  354)  ;  the  number  of 
persons  who  nursed  the  injured  party  (Ohio, 
etc.,  R.  Co.  V.  Heaton,  137  Ind.  1,  35  N.  E. 
687)  to  show  the  severity  of  the  injury;  the 
weight  of  an  artificial  leg  which  the  plaintiff 
was  obliged  to  wear  to  show  the  extent  and 
character  of  the  injury  ( Carrow  V.  Barre  R. 
Co.,  74  Vt.  176,  52  Atl.  537) . 

57.  Chicago  v.  Allen,  43  HI.  496;  West 
Chicago  St.  R.  Co.  v.  Dougherty,  89  111.  App.. 
362;  Sweeny  v.  Union  R.  Co.,  31  Misc.  (N.  Y.) 
472,  64  N.  Y.  Suppl.  453 ;  Harrison  r.  Denver, 
etc.,  R.  Co.,  7  Utah  523,  27  Pac.  728 ;  Rhyner 
V.  Menasha,  107  Wis.  201,  83  N.  W.  303. 

58.  Locke  v.  International,  etc.,  R.  Co.,  25 
Tex.  Civ.  App.  145,  60  S.  W.  314,  where  evi- 
dence of  plaintiff's  loss  of  capacity  "  for  the 
enjoyment  cf  the  pleasures  of  life  "  was  held, 
to  be  properly  excluded  on  this  ground. 

59.  'Alabama. —  Abbott  v.  Mobile,  119  Ala> 
595,  24  So.  565. 

Georgia. — •  Stevens  v.  Central  R.,  etc.,  Co.y 
80  Ga.  19,  5  S.  E.  253;  Gamble  v.  Central  R. 
Co.,  74  Ga.  586. 

Illinois.—  See  Joliet  St.  R.  Co.  v.  Call,  143 
111.  177,  32  N.  E.  389. 

Indiana. —  Columbus  v.  Strassner,  124  Ind. 
482,  25  N.  E.  65. 

loiva. —  Hood  V.  Chicago,  etc.,  E.  Co.,  95 
Iowa  331,  64  N.  W.  261. 

Kansas. —  Schlitz  Brewing  Co.  v.  Duncan, 
6  Kan.  App.  178,  51  Pac.  310. 

Texas. — ■  Collins  c.  Clark,  30  Tex.  Civ.  App. 
341,  72  S.  W.  97. 

The  use  of  artificial  limbs  by  persons  who 
have  been  injured,  and  their  ability  to  pursue 
many  ordinary  vocations  by  the  use  of  such 
limbs,  may  be  shown  as  tending  to  mitigate 
damages.  Hamilton  v.  Pitsburgh,  etc.,  R.  Co., 
104  111.  App.  207. 

A  statement  to  an  insurance  company,  made 
for  the  purpose  of  obtaining  benefits  under 
an  accident  policy,  that  the  injured  party  had 
claimed  benefits  for  two  weeks  only  is  not 
admissible  on  the  question  of  the  extent  of 
his  injuries,  in  an  action  against  a  city  there- 
for, where  it  does  not  appear  that  the  policy 
allowed  benefits  except  during  total  disability. 
Wills  Point  i;.  Williams,  26  Tex.  Civ.  Am. 
194,  63  S.  W.  1038. 

60.  Yaeger  v.  Southern  California  R.  Co., 
(Cal.  1897)  51  Pac.  190.  See  also  Birming- 
ham R.,  etc.,  Co.  V.  Ellard,  135  Ala.  433,  33 
So.  276. 

A  section  of  a  human  body  showing  the  ex- 
act location  of  ribs  may  in  the  discretion  of 

[XIII,  B,  2,  b,  (I),  (a)] 


196    [13  Cyc] 


DAM  AO  EH 


(b)  Application  of  Rule  —  (1)  Appearance  of  Injured  Party.  Testimony 
of  a  witness  concerning  the  appearance  of  an  injured  party  wlierc  lie  lias  had 
opportunity  to  observe  his  physical  condition  is  admissible  upon  the  question  of 
damages  and  is  not  objectionable  as  being  an  opinion  or  conclusion.^^ 

(2)  Character  and  Habits  of  Injured  Party  —  (a)  On  Behalk  ok  Plaintiff. 
In  some  jurisdictions  it  is  held  that  plaintiff  in  an  action  for  personal  injury 
may  show  his  previous  habits  of  sobriety  and  industry,"^  while  in  other  juris- 
dictions the  opposite  view  is  held.®^ 

(b)  On  Behalf  of  Defendant.  Whether  or  not  the  vicious  or  immoral 
habits  or  character  of  plaintiff  can  be  shown  by  defendant  depends  largely 
\ipon  the  nature  of  the  damages  claimed  in  the  complaint  and  the  certainty  of  the 
resultant  physical  effect  of  the  wrong.^  Such  evidence  to  be  admissible  must 
clearly  show  the  connection  or  relation  between  the  habit  and  the  injury.^  Hence 
evidence  of  the  disreputable  character  of  the  injured  party  is  usually  immaterial 
so  far  as  the  action  for  bodily  injury  is  concerned.^  So  too  it  is  held  that  the 
intemperate  habits  of  plaintiff  prior  to  an  injury  cannot  be  shown  in  mitiga- 
tion/'^ although  evidence  that  the  injury  has  been  aggravated  by  a  subsequent 
indulgence  in  such  practices  may  be  shown.^  But  where  the  complaint  also 
claims  damages  for  loss  of  wages  which  one  would  have  received,  and  loss  from 
being  incapacitated  from  pursuing  his  usual  trade  or  business,  defendant  has  a 
right  to  show  any  facts  concerning  plaintiff's  habits  or  conduct  which  might  throw 
light  on  the  probability  of  his  securing  employment  or  the  continuity  of  the  same, 
or  show  that  by  previous  intemperance  he  had  partially  incapacitated  himself 
from  performing  labor.®^  ,  So  it  has  been  held  that  where  plaintiff  claims  dam- 
ages for  humiliation  from  exposure  of  her  person,  evidence  of  her  disreputable 
character  is  admissible.™ 

(3)  Domestic  Relations  of  Injured  Party.  Inasmuch  as  the  damages  for  a 
personal  injury  must  be  only  such  as  the  injured  party  himself  has  sustained,  it 
follows  that  evidence  that  such  party  has  a  family  not  only  has  no  legitimate 


the  court  be  excluded  as  unnecessary  and  of- 
fensive when  introduced  by  defendant  to  con- 
tradict evidence  of  the  plaintiff  suing  for  an 
injury  to  a  rib.  Knowles  v.  Crampton,  55 
Conn!  336,  11  Atl.  593. 

61.  Bailey  v.  Centerville,  108  Iowa  20,  78 
N.  W.  831;  Winter  v.  Central  Iowa  R.  Co., 
74  Iowa  448,  38  N.  W.  154;  Louisville,  etc.. 
R.  Co.  V.  Richerson,  14  Ky.  L.  Rep.  925.  See 
also  West  Chicago  St.  R.  Co.  v.  Kennedy- 
Cahill,  165  111.  496,  46  N.  E.  368  [affirmmg 
04  III.  App.  539];  City  R.  Co.  v.  Wiggins. 
(Tex.  Civ.  App.  1899)  52  S.  W.  577. 

63.  Texas  Mexican  R.  Co.  v.  Douglas,  73 
Tex.  325,  11  S.  W.  333;  Metropolitan  St.  R. 
Co.  V.  Kennedy,  82  Fed.  158,  27  C.  C.  A. 
136. 

63.  Pennsylvania  R.  Co.  v.  Books,  57  Pa. 
St.  339,  98  Am.  Dec.  229. 

64.  Thus  if  the  evidence  shows  that  the  in- 
juries wJiich  a  inl  ill'  claims  as  the  result 
of  a  fall  might  li:ivc  resulted  from  sexual  ex- 
cesses, evidence  .showing  that  the  injured 
party  has  been  a  prostitute  and  has  led  a 
f:\Hi  life  is  adrTiiH,sii)le,  and  the  cause  of  the 
ultiiniitc;  condition  of  the  jilaintifl"  should  bo 
f;iibi)ii(,t(!d  to  the  jury.  State  Detroit,  113 
Midi.  043,  72  N.  W.8. 

65.  I'arker  v.  lOnslow,  102  111.  272,  40  Am. 
Rep.  588,  hohling  tli;i(.  (evidence  tliat  an  in- 
jun'd  piirty  vviih  a  drunkard  is  not  admissible 
in  iin  action  to  recover  for  an  injury  to  liis 
cycH  euuH(!d  l)y  an  cx])IoHion,  wliero'  no  ovi- 
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dence  is  offered  showing  that  his  eyes  were 
affected  by  his  intemperance. 

In  an  action  of  trespass  for  biting  and 
bruising  plaintiff's  finger,  whereby  amputa- 
tion became  necessary,  defendant  cannot  show 
that  the  plaintiff  was  a  habitual  drunkard, 
upon  the  theory  that  the  jury  might  infer 
that  the  loss  resulted  from  a  state  of  health 
produced  by  his  intemperance  rather  than  by 
the  injury.  Wheat  t".  Lowe,  7  Ala.  311.  See 
also  Lord  v.  Mobile,  113  Ala.  360,  21  So.  366. 

66.  Joliet  St.  R.  Co.  v.  Call,  42  111.  App. 
41 ;  Indianapolis,  etc.,  R.  Co.  r.  Bush,  101 
Ind.  582. 

67.  Baltimore,  etc.,  R.  Co.  r.  Boteler,  38 
Md.  568;  Sullivan  v.  Marin,  175  Mass.  422, 
56  N.  E.  600.  See  also  Linton  v.  Hurley,  14 
Gray  (Mass.)  191;  Devoe  i'.  Van  Vranken, 
29  Hun  (N.  Y.)  201. 

68.  Boggess  v.  Metropolitan  St.  R.  Co.,  118 
Mo.  .328,  23  S.  W.  159,  24  S.  W.  210. 

69.  Kingston  v.  Ft.  Wayne,  etc.,  R.  Co.,  112 
Mich.  40,  70  N.  W.  315,  74  N.  W.  230,  40 
L.  R.  A.  131 ;  Cleveland,  etc.,  R.  Co.  V.  Suther- 
land, 19  Ohio  St.  151. 

If  no  issue  is  made  as  to  plaintiff's  inca- 
pacity to  earn  a  livelihood  prior  to  the  acci- 
dent, evidouco  of  liis  intemperance  would  then 
bo  inadmissible'  in  mitigation  of  damages. 
Union  Pac.  R.  Co.  v.  Reese,  50  Fed.  288,  5 
C.  0.  A.  510. 

70.  Houston,  etc.,  R.  Co.  v.  Ritter,  (Tex. 
Civ.  App.  1897)  41  S.  W.  753. 
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bearing  upon  the  issue,  but  is  likely  to  have  a  tendency  to  arouse  the  sympathies 
of  the  jury,  and  unduly  enhance  the  damages,  and  is  therefore  irrelevant  and 
incompetent.''^  Where,  however,  from  the  instructions  given  by  the  court  regard- 
ing such  evidence  and  the  verdict  rendered  it  is  probable  that  the  jury  was  in  no 
way  influenced  by  its  introduction  in  estimating  the  damages,  the  error  in  admit- 
ting it  is  not  fatal.™ 

(4)  Diseased  Condition  of  Plaintiff.  Evidence  of  the  diseased  condition 
of  plaintilf  is  immaterial  in  the  absence  of  evidence  connecting  such  condition 
with  the  injury,''^  although  such  condition  may  be  considered  on  behalf  of  defend- 
ant as  showing  that  it  would  tend  to  retard  plaintiff's  recovery  or  shorten 
his  probable  period  of  life  and  diminish  his  earning  capacity.'''^ 

(5)  Financial  Condition  of  Party  Injured.  As  the  damages  recoverable 
should  depend  upon  the  nature  of  the  injury  received,  and  not  upon  the  wealth 
or  poverty  of  plaintiff,  it  follows  that  evidence  of  the  pecuniary  condition  or 
financial  embarrassment  of  the  party  injured  is  irrelevant  and  inadmissible  for 


71.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Binion,  107  Ala.  645,  18  So.  75. 

Florida. —  Louisville,  etc.,  R.  Co.  v.  Col- 
linsworth,  (1902)  33  So.  513. 

Illinois. —  Pittsburg,  etc.,  R.  Co.  v.  Powers, 
74  111.  341;  Chicago  v.  O'Brennan,  65  111.  160; 
uincy  Horse  R.,  etc.,  Co.  v.  Omer,  101  111. 

pp.  155;  Chicago,  etc.,  R.  Co.  v.  Few,  15 
111.  App.  125. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v. 
Eagan,  64  Kan.  421,  67  Pac.  887 ;  Kansas  Pac. 
R.  Co.  v.  Pointer,  9  Kan.  620. 

Maryland. —  Stockton  v.  Frey,  4  Gill  406, 
45  Am.  Dec.  138. 

Massachusetts. —  Shaw  v.  Boston,  etc.,  R. 
Corp.,  8  Gray  45. 

Missouri. —  Williams  V.  St.  Louis,  etc.,  R. 
Co.,  123  Mo.  573,  27  S.  W.  387 ;  Mahaney  v. 
St.  Louis,  etc.,  R.  Co.,  108  Mo.  191,  18  S.  VV. 
895;  Dayharsh  v.  Hannibal,  etc.,  R.  Co.,  103 
Mo.  570,  15  S.  W.  554,  23  Am.  St.  Rep.  900; 
Stephens  v.  Hannibal,  etc.,  R.  Co.,  96  Mo. 
207,  9  S.  W.  589,  9  Am.  St.  Rep.  336 ;  Sykes 
V.  St.  Louis,  etc.,  R.  Co.,  88  Mo.  App.  193. 
But  see  Winters  v.  Hannibal,  etc.,  R.  Co.,  39 
Mo.  468. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339,  98  Am.  Dec.  229. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v. 
Gower,  85  Tenn.  465,  3  S.  W.  824. 

Texas. —  Dreiss  v.  Friedrich,  57  Tex.  70 ; 
Gulf,  etc.,  R.  Co.  v.  Hamilton,  (Civ.  App.' 
1897)  42  S.  W.  358.  But  see  San  Antonio, 
etc.,  R.  Co.  V.  Robinson,  73  Tex.  277,  11  S.  W. 
327. 

West  Virginia. —  Sesler  v.  Rolfe  Coal,  etc., 
Co.,  51  W.  Va.  318,  41  S.  E.  216. 

Wisconsin. —  Crouse  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  196,  78  N.  W.  446,  778;  Kreuziger 
V.  Chicago,  etc.,  R.  Co.,  73  Wis.  158,  40 
N.  W.  657. 

United  States. —  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  ed.  141;  Baltimore,  etc., 
R.  Co.  V.  Camp,  81  Fed.  807,  26  C.  C.  A.  626. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  496. 

Limitations  of  rule. —  It  has  been  held  in 
one  jurisdiction,  that  where  one  of  the  direct 
and  proximate  results  flowing  from  the  injury 
is  to  deprive  the  plaintiff  of  the  capacity  of 
meeting  the  obligations  imposed  upon  him  by 
law  of  supporting  his  family,  evidence  con- 


cerning his  family  was  admissible,  and  should 
be  considered  by  the  jury  in  estimating  the 
amount  of  damages.  Youngblood  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  C.  9,  38  S.  E.  232, 
85  Am.  St.  Rep.  824. 

The  fact  that  plaintiff  is  a  widow  has  been 
held  to  be  admissible  as  tending  to  show  that 
whatever  time  was  lost  Ijy  disability  was  her 
own.  Werner  v.  Chicago,  etc.,  R.  Co.,  105 
Wis.  300,  81  N.  W.  416. 

72.  Joliet  V.  Conway,  119  111.  489,  10  N.  E. 
223;  Kinsley  v.  Morse,  40  Kan.  577,  20  Pac. 
217;  Central  Pass.  R.  Co.  v.  Kuhn,  86  Kv. 
578,  6  S.  W.  441,  9  Ky.  L.  Rep.  725,  9  Am.  St. 
Rep.  309.  See  also  Johns  v.  Charlotte,  etc., 
R.  Co.,  39  S.  C.  162,  17  S.  E.  698,  39  Am.  St. 
Rep.  709,  20  L.  R.  A.  520. 

Where  the  verdict  is  not  in  excess  of  what 
the  other  evidence  in  the  case  would  clearly 
warrant,  it  has  been  held  that  the  court  should 
not  reverse  because  of  the  admission  of  such 
evidence  even  though  an  instruction  to  disre- 
gard it  is  not  given.  Moore  v.  Huntington,  31 
W.  Va.  842,  8  S.  E.  512.  See  also  Hewitt  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  N.  W.  659. 

On  the  other  hand  if  no  specific  instructions 
are  given  as  to  the  measure  of  damages,  and 
the  verdict  in  view  of  the  facts,  although  not 
perhaps  clearly  excessive,  is  nevertheless  at 
least  very  substantial,  a  mere  instruction  that 
the  jury  should  not  consider  such  evidence  in 
fixing  the  amount  of  the  verdict  does  not  cure 
the  error.  Stephens  v.  Hannibal,  etc.,  R.  Co., 
96  Mo.  207,  9  S.  W.  589,  9  Am.  St.  Rep.  336. 

73.  Detroit,  etc.,  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99;  Zimmer  v.  Third  Ave.  R.  Co.,  36 
N.  Y.  App.  Div.  265,  55  N.  Y.  Suppl.  308; 
St.  Louis,  etc.,  R.  Co.  v.  Parr,  56  Fed.  994, 
6  C.  C.  A.  211.  See  also  Redfield  v.  Redfield, 
75  Iowa  435,  39  N.  W.  688. 

Where  the  disease  is  claimed  to  be  the  re- 
sult of  an  injury,  it  may  be  shown  that  on  a 
former  trial  of  the  same  cause  such  result 
was  not  mentioned.  Freeport  v.  Isbell,  93 
111.  381;  West  Chicago  St.  R.  Co.  v. 
Dougherty,  89  111.  App.  362. 

74.  Fuller  v.  Jackson,  92  Mich.  197,  52 
N.  W.  1075. 

75.  Bunting  v.  Hogsett,  139  Pa.  St.  363,  21 
Atl.  33,  23  Am.  St.  Rep.  192,  12  L.  R.  A. 
268. 
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the  i^urpose  of  estimating  the  damages,''*  unless  the  case  justifies  tlie  imposition 
of  exemplary  damages ; '''''  and  although  he  may  show  the  nature  of  liis  business 
and  the  wages  he  commonly  earned,'**  he  cannot  si)ow  that  he  has  no  other  means 
of  support  than  such  labor,  as  this  would  in  an  indirect  way  bring  his  poverty 
before  the  juryj'-* 

(6)  Expectancy  of  Life  —  (a^  Eight  to  Snow.  "Where  the  injury  is  such  as  to 
permanently  diminish  one's  earnmg  capacity,  and  will  end  only  with  his  life  or 
with  his  inability  to  labor  on  account  of  old  age,  it  is  clear  that  the  expectancy  of 
life  should  be  considered  in  estimating  the  amount  of  damages  sustained,  and 
proper  evidence  tliereof  is  admissible.®  Nor  is  it  necessary  to  confine  such 
expectation  to  a  particularly  dangerous  employment,  where  it  is  not  shown  that 
plaintiff  will  continue  in  such  employment.^^  The  admissibility  of  such  evidence 
for  tlie  purpose  of  showing  the  length  of  time  plaintiff  is  likely  to  suffer  has, 
however,  been  denied. ^- 

(b)  Nature  of  Evidence  —  aa.  In  General.  While  various  forms  of  life-tables 
.are  lasually  used  for  the  purpose  of  assisting  the  jury  in  estimating  the  expecta- 


76.  Alabama. —  Barbour  County  v.  Horn, 
48  Ala.  566. 

California. —  Malone  v.  Hawley,  46  Cal. 
409;  Shea  i;.  Potrero,  etc.,  R.  Co.,  44  Cal.  414. 

Illinois. —  Eagle  Packet  Co.  v.  Defries,  94 
111.  598,  34  Am.  Rep.  245 ;  La  Salle  v.  Thorn- 
dike,  7  111.  App.  282 ;  Warren  v.  Wright,  5  111. 
App.  429. 

Indiana. —  See  Graves  v.  Thomas,  95  Ind. 
361,  48  Am.  Rep.  727,  in  which  case,  although 
there  is  some  language  derogatoiy  to  the  text, 
yet  inasmuch  as  it  is  not  clear  for  just  what 
purpose  such  evidence  was  admitted,  the  case 
•cannot  be  said  to  sustain  a  contrary  doctiune. 

Kansas. —  Parsons  v.  Lindsay,  26  Kan.  42'6  ; 
Kansas  Pae.  R.  Co.  v.  Pointer,  9  Kan.  620 ; 
Ft.  Scott,  etc.,  R.  Co.  i\  Lightburn,  9  Kan. 
App.  642,  58  Pac.  1033;  Junction  City  v. 
Blades,  1  Kan.  App.  85,  41  Pac.  677. 

Michigan. —  Van  Dusen  v.  Letellier,  78 
Mich.  492,  44  N.  W.  572. 

Mississippi. —  Soutliern  R.  Co.  v.  McLellan, 
80  Miss.  700,  32  So.  283. 

New  York. — Schwanzer  v.  Brooklyn  Heights 
R.  Co.,  18  N.  Y.  App.  Div.  205,  45  N.  Y. 
Suppl.  889. 

Texas. —  Missouri  Pae.  R.  Co.  v.  Lyde,  57 
Tex.  505;  Belton  v.  Lockett,  (Civ.  App. 
1900)  57  S.  W.  687;  Trinity,  etc.,  R.  Co.  r. 
O'Brien,  18  Tex.  Civ.  App.  690,  46  S.  W.  389. 

Vnrlcd  States. —  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451,  26  L.  ed.  141. 

See  15  CVnt.  Dig.  tit.  "  Damages,"  §  498. 

Where  the  action  is  by  a  minor,  evidence  of 
llio  pcfuni'ary  condition  of  liis  parents  is  not 
ad)TiisKH)l(!  for  tlic  purpose  of  afl'ecting  the 
amount  of  damages  (Baltimore,  etc.,  R.  Co. 
V.  Sliiplcy,  31  Md.  .368;  Vosburg  V.  Putney, 
78  Wis.  84,  47  N.  W.  99),  althougli  the  oc- 
cupation of  the  father  and  his  means  of  sup- 
port may  )«!  sliowii  for  tlie  ])urpose  of  show- 
ing tliat  the  minor's  position  and  reasona))lo 
expectations  in  life?  were  sucli  as  would  roiulci- 
a  siniil-.ir  j)m-suit  proljahle  and  necessary  for 
a  livcliiiood ;  and  therefore  a  general  oljjoc- 
tion  to  tlic  admissibility  of  such  evidence 
is  properly  overnilcd  ( IJnItiniore,  etc.,  11.  Co. 
V.  Shipley,  31  M(l.  308) . 

|XIII,  B,  2,  b,  (I),  (n).  (5)1 


77.  Beck  v.  Dowell,  111  Mo.  506,  20  S.  W. 
209,  33  Am.  St.  Rep.  547  [affirming  40  Mo. 
App.  71]. 

For  admissibility  of  evidence  concerning 
exemplary  damages  see  infra,  XIII,  B,  3,  a. 

78.  Missouri  Pae.  R.  Co.  v.  Lyde,  57  Tex. 
505.  And  see  infra,  XIII,  B,  2,  b,  (i),  (Bj, 
(10)  et  seq. 

79.  Van  Dusen  v.  Letellier,  78  Mich.  492, 
44  N.  W.  572.  And  see  Missouri,  etc.,  R. 
Co.  V.  Hannig,  91  Tex.  347.  43  S.  W.  508 
[reversing  (Civ.  App.  1897)  41  S.  W. 
196]. 

80.  Powell  V.  Augusta,  etc.,  R.  Co.,  77  Ga. 
192,  3  S.  E.  757;  Atlanta,  etc.,  R.  Co.  v. 
Johnson,  66  Ga.  259 ;  Knapp  v.  Sioux  Citv, 
etc.,  R.  Co.,  71  Iowa  41,  32  X.  W.  18. 

In  Texas  the  weight  of  authority  is  that 
such  evidence  is  admissible  where  the  injury 
is  shown  to  be  permanent  (Gulf,  etc.,  R.  Co. 
V.  Mangliam,  95  Tex.  413,  67  S.  W.  765; 
Missouri,  etc.,  R.  Co.  v.  Scarborough,  29  Tex. 
Civ.  App.  194,  68  S.  W.  196;  Missouri,  etc., 
R.  Co.  V.  St.  Clair,  21  Tex.  Civ.  App.  345, 
51  S.  W.  066;  Missouri,  etc.,  R.  Co.  v. 
McGlamory,  (Civ.  App.  1896)  34  S.  W. 
350;  Missouri,  etc.,  K.  Co.  v.  Simmons,  12 
Tex.  Civ.  App.  500,  33  S.  W.  1096;  Galveston, 
etc.,  R.  Co.  V.  Cooper,  2  Tex.  Civ.  App.  42, 
20  S.  W.  990),  although  a  few  cases  have 
held  that  such  evidence  is  not  admissible  un- 
less the  injury  has  resulted  in  death  or  total 
disability  (Texas  Mexican  R.  Co.  v.  Douglass, 
69  Tex.  694,  7  S.  W.  77  ;  St.  Louis,  etc.,  R. 
Co.  V.  Nelson,  (Civ.  App.  1899)  49  S.  W. 
710). 

81.  Louisville,  etc.,  R.  Co.  v.  Gordan,  72 
S.  W.  311.  24  Ky.  L.  Rep.  1819. 

Where  the  injury  is  to  plaintiff's  hand,  and 
his  ability  to  prosecute  his  business  is  only 
partially  affected  thereby,  his  life  ex))ectancy 
cannot  be  sliown.  Honey  Grove  v.  Lamastef, 
(Tex.  Civ.  App.  1899)  50  S.  W.  1053. 

82.  Cliicago,  etc.,  R.  Co.  r.  Johnson,  36  111. 
A|)p.  564. 

Where  the  plaintiff  is  a  minor,  the  evidence 
as  to  liis  ex|)eetancy  of  life  nnist  l)e  based  on 
his  actual  age,  and  not  on  the  age  of  majority, 
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tion  of  life/^  ^1^6.7  ^^'^  not  essential.  The  jury  may  make  their  estimate  from 
the  other  evidence  as  to  the  age,  health,  habits,  and  }3hysical  condition  of  plain ti£E.^'^ 
bb.  Morialitij  Tables.  Standard  and  recognized  mortality  tables  are  usually 
held  admissible  where  a  proper  foundation  is  laid  for  their  introduction^''  and 
proper  instruction  given  as  to  their  use  as  an  aid  to  the  jury  in  determining  the 
life  expectancy  of  an  injured  party  and  thereby  estimating  his  damages  when 
there  is  proper  evidence  of  the  permanency  of  the  injury.^^    They  are  of  course 


although  if  there  is  no  evidence  of  his  emanci- 
pation there  can  be  no  recovery  for  the  loss 
of  earning  prior  to  his  majority.  Swift  v. 
Holoubek,  55  Nebr.  228,  75  N.  W.  584. 

83.  See  infra,  note  85  et  seq. 

84.  Deisen  v.  Chicago,  etc.,  R.  Co.,  43  Minn. 
454,  45  N.  W.  8G4. 

So  evidence  of  the  age  of  the  plaintiff's 
mother  is  competent  for  the  purpose  of  show- 
ing his  expectancy  of  life.  Missouri,  etc.,  R. 
Co.  V.  Rose,  (Tex.  Civ.  App.  1898)  49  S.  W. 
133. 

An  agent  of  life  insurance  for  six  months 

is  not  competent  as  an  expert  to  testify  on 
the  expectation  of  life.  Donaldson  v.  Mis- 
sissippi, etc.,  R.  Co.,  18  Iowa  280,  87  Am.  Dec. 
391. 

85.  The  Carlisle  tables  are  perhaps  more 
favored  and  relied  upon  by  the  courts  than 
any  of  the  other  mortuary  tables,  inasmuch 
as,  although  they  were  made  a  century  ago, 
they  were  based  on  statistics  of  the  general 
population  of  two  parishes  of  England,  cover- 
ing a  period  of  about  nine  years,  and  not  on 
selected  lives;  and  in  some  jurisdictions  it 
would  seem  that  the  court  confines  evidence 
of  this  nature  to  the  Carlisle  tables  only.  See 
Kerrigan  v.  Pennsylvania  R.  Co.,  194  Pa.  St. 
98,  44  Atl.  1069;  Steinbrunner  v.  Pittsburgh, 
etc.,  R.  Co.,  146  Pa.  St.  504,  23  Atl.  239,  28 
Am.  St.  Rep.  806.  Although  other  courts 
admit  other  tables.  See  infra,  this  note.  In 
the  following  cases  Carlisle  tables  have  been 
held  admissible : 

Georgia. —  Northeastern  R.  Co.  v.  Chand- 
ler, 84  Ga.  37,  10  S.  E.  586. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  533,  37  N.  E.  343. 

loioa. —  Blair  v.  Madison  County,  81  Iowa 
313,  46  N.  W.  1093;  Chase  v.  Burlington, 
etc.,  R.  Co.,  76  Iowa  675,  39  N.  W.  196; 
Knapp  V.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41, 
32  N.  W.  18;  McDonald  v.  Chicago,  etc.,  R. 
Co.,  26  Iowa  124,  95  Am.  Dec.  114;  Donald- 
son V.  Mississippi,  etc.,  R.  Co.,  18  Iowa  280, 
87  Am.  Dec.  391. 

Nebraska. —  Lincoln  v.  Smith,  28  Nebr.  762, 
45  N.  W.  41. 

Pennsylvania. — Steinbrunner  v.  Pittsburgh, 
etc.,  R.  Co.,  146  Pa.  St.  504,  23  Atl.  239,  28 
Am.  St.  Rep.  806  [folloived  in  McCue  v.  Knox- 
ville,  146  Pa.  St.  580,  23  Atl.  439].  But  see 
Rummele  v.  Allegheny  Heating  Co.,  (1888) 
16  Atl.  78. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  489. 

The  American  mortality  tables  were  ad- 
mitted in  Louisville,  etc.,  R.  Co.  r.  Hurt,  101 
Ala.  34,  13  So.  130;  Louisville,  etc..  R.  Co. 
V.  Mothershed,  97  Ala.  261,  12  So.  714;  Rich- 
mond, etc.,  R.  Co.  V.  Hissong,  97  Ala.  187,  13 
So.  209;  Mary  Lee  Coal,  etc.,  Co.  v.  Cham- 


bliss,  97  Ala.  171,  11  So.  897;  Birmingham 
Mineral  R.  Co.  v.  Wilmer,  97  Ala.  165,  12 
So.  886;  Greer  v.  Louisville,  etc.,  R.  Co.,  94 
Ky.  169,  21  S.  W.  649,  14  Ky.  L.  Rep.  876, 
42  Am.  St.  Rep.  345;  Mississippi,  etc.,  R.  Co. 
V.  Ayres,  16  Lea  (Tenn.)  725. 

Northampton  tables  were  held  admissible 
in  Davis  v.  Standish,  26  Hun  (N.  Y.)  608; 
Sauter  v.  New  York  Cent.,  etc.,  R.  Co.,  6 
Hun  (N.  Y.)  446. 

Sufficient  authentication  of  tables. —  In  at 
least  one  jurisdiction  it  is  said  that  the  ad- 
mission in  evidence  of  the  Carlisle  or  any 
other  similar  tables  for  the  purpose  of  show- 
ing the  expectation  of  life  shall  be  received 
upon  judicial  notice  of  their  genuineness  and 
authoritativeness,  and  that  legal  proof  thereof 
was  not  required.  SchefBer  v.  Minneapolis, 
etc.,  R.  Co.,  32  Minn.  518,  21  N.  W.  711.  In 
other  jurisdictions,  Avhile  it  does  not  appear 
affirmatively  in  the  reported  decisions  that 
the  court  would  not  take  judicial  notice  of 
the  authenticity  of  such  tables,  it  has  been 
held  that  they  were  sufficiently  authenticated 
by  being  presented  in  the  Encyclopedia  Bri- 
tanniea  (Haden  v.  Sioirx  City,  etc.,  R.  Co., 
99  Iowa  735,  48  N.  W.  733;  Worden  v.  Hu- 
meston,  etc.,  R.  Co.,  76  Iowa  310,  41  N.  W. 
26)  ;  in  Johnson's  New  Universal  Encyclo- 
pedia (Scagel  V.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380,  49  N.  W.  990;  Gorman  v.  Minne- 
apolis, etc.,  R.  Co.,  78  Iowa  509,  43  N.  W. 
303),  or  when  printed  in  a  law-book  of  gen- 
eral acceptance  and  authority  in  the  courts 
of  the  state  where  offered  (Sellars  v.  Foster, 
27  Nebr.  118,  42  N.  W.  907).  So  too  a 
showing  that  the  table  is  used  by  all  life- 
insurance  companies  as  a  basis  for  life  ex- 
pectancy is  sufficient  (Gulf,  etc.,  R.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1894)  26  S.  W.  644), 
and  if  not  properly  authenticated  the  error 
is  not  prejudicial  where  the  table  is  more 
favorable  to  the  party  excepting  than  a  prop- 
erlv  authenticated  table  (Sellars  v.  Foster,  27 
Nebr.  118,  42  N.  W.  907). 

86.  Thus  mortality  tables  are  not  proper 
evidence  unless  evidence  has  been  introduced 
showing  plaintiff's  incapacity  to  earn  money 
(Macon,  etc.,  R.  Co.  v.  Moore,  99  Ga.  229, 
25  S.  E.  460),  and  unless  plaintiff's  age  has 
been  proved  (Atlantic,  etc.,  R.  Co.  v.  Beau- 
champ.  93  Ga.  6,  19  S.  E.  24). 

87.  See  infra,  XIV,  B,  3,  b,  (n),  (d). 

88.  Georgia. —  Central  R.  Co.  v.  Richards, 
62  Ga.  306. 

Illinois.—  Joliet  v.  Blower,  155  111.  414,  40 
N.  E.  619  [affirming  49  111.  App.  464]. 

loxca. — Stomne  v.  Hanford  Produce  Co.,  108 
Iowa  137,  78  N.  W.  841. 

Michigan. —  Haines  v.  Lake  Shore,  etc.,  R. 
Co.,  129  Mich.  475,  89  N.  W.  349. 

[XIII,  B,  2,  b,  (l),  (b),  (6),  (b),  bb] 
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inadmissible  in  the  absence  of  evidence  tending  to  show  that  the  injuries  com- 
plained of  are  permanent.^'' 

(7)  Expenses  Incukked.  As  expenses  necessarily  or  naturally  following  an 
injury  are  a  legitimate  item  of  damages,**  it  follows  that  under  proper  averments  " 
evidence  tending  to  accurately  show  the  actual  or  reasonable  amount  of  such 
expenditures  is  ordinarily  admissible ;  and  while  it  is  for  the  jury  to  determine 
whether  or  not  future  attendance  will  be  required,  evidence  tending  to  show  the 
value  of  such  services  is  admissible,^^  and  where  the  action  is  brought  by  a  parent 
for  the  loss  of  a  minor's  services,  and  for  expenses  incurred  in  caring  for  him, 
evidence  of  the  extent  of  the  injury  is  admissible  to  show  the  extent  of  the 
trouble  and  expenses  probably  incurred.^* 

(8)  Exclamations  of  Pain  and  Suffering.  Declarations  or  exclamations  of 
pain  or  sufiering  caused  by  an  injury  when  made  at  the  time  of  the  happening 
thereof  or  so  soon  thereafter  as  to  be  considered  part  of  the  res  gestm  are  of  course 
admissible  as  such."^  It  is  not,  however,  necessary  that  they  fall  within  the  above 
rule  of  evidence  to  be  admissible.  All  such  declarations  and  exclamations  of 
present  pain  or  suffering  as  would  ordinarily  and  probably  be  caused  by  such 
injury  are  admissible  as  original  evidence    when  made  under  ordinary  circum- 


Pennsylvania. —  Campbell  v.  York,  172  Pa. 
St.  205,  33  Atl.  879. 

Texas. —  San  Antonio,  etc.,  R.  Co.  V.  Moore, 
(Civ.  App.  1903)  72  S.  W.  226;  Galveston, 
etc.,  R.  Co.  V.  Mortson,  (Civ.  App.  1902)  71 
S.  W.  770 ;  Galveston,  etc.,  R.  Co.  v.  Hubbard, 
(Civ.  App.  1902)  70  S.  W.  112;  Gulf,  etc.,  R. 
Co.  V.  Mangham,  29  Tex.  Civ.  App.  486,  69 
S.  W.  80;  Galveston,  etc.,  R.  Co.  v.  Cooper, 
2  Tex.  Civ.  App.  42,  20  S.  W.  990. 

United  States. —  Whelan  v.  New  York,  etc., 
R.  Co.,  38  Fed.  15. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  489. 

89.  Foster  v.  Bellaire,  127  Mich.  13,  86 
N.  W.  383 ;  Mott  v.  Detroit,  etc.,  R.  Co.,  120 
Mich.  127,  79  N.  W.  3. 

Although  it  must  be  admitted  that  there  is 
little  uniformity  among  the  courts  as  to  the 
sufficiency  of  evidence  of  permanency  of  the 
injury  to  render  the  tables  of  computations 
admissible,  from  some  cases  it  would  seem 
that  if  the  evidence  would  warrant  a  finding 
that  the  injury  was  permanent  they  are  ad- 
missible (Collins  Park,  etc.,  R.  Co.  v.  Ware, 
112  Ga.  663,  37  S.  E.  975;  Ronn  V.  Des 
Moines,  78  Iowa  63,  42  N.  W.  582.  But  see 
Leach  v.  Detroit,  etc.,  R.  Co.,  125  Mich.  373, 
84  N.  W.  316)  ;  and  they  have  been  admitted 
to  be  used  or  disregarded  by  the  jury  accord- 
ing to  its  conclusion  as  to  the  question  of  per- 
m.'inoncv  (Richmond,  etc.,  R.  Co.  v.  Garner, 
91  Ga.  27,  16  S.  E.  110;  Wilkins  v.  Flint,  128 
Mich.  262,  87  N.  W.  195). 

90.  See  Siipra,  VII,  I. 

91.  Sec  supra,  XII,  E,  2,  c,  (il),  (f)  ; 
XII,  E,  3,  a. 

92.  Gumb  v.  Twenty-Tliird  St.  R.  Co.,  58 
N.  Y.  Super.  Ct.  1,  9  N.  Y.  Kuppl.  316;  Inter- 
national, etc.,  R.  Co.  V.  Brett,  61  Tex.  483; 
San  Antonio  v.  I'orter,  24  Tex.  Civ.  App.  444, 
.'}!)  S.  VV.  922.  Such  evidenco  may  Iw.  given  by 
pliyKifiiniH  I  ticniHclvcH  (Atcliison  Rose,  43 
Kan.  605,  23  I'ac.  561  ),  or  the  billn  presented 
by  t  lioKC  furnlHliing  rr)r(liciii(  m  (  MiwHoiii'i  I'ac. 
li.  Co.  r.  I'ahner,  :->r,  Ncl.r.  .Wl),  7(i  N.  W. 
16!))  ;  and  wliih;  evidence  of  tlio  rcaHonablc- 
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ness  of  the  amount  paid  is  ordinarily  neces- 
sary to  support  a  recovery  yet  evidence  of  the 
amount  actually  paid  is  admissible  (Clarke 
V.  Westcott,  2  N.  Y.  App.  Div.  503,  37  N.  Y. 
Suppl.  nil). 

If -the  action  is  brought  by  a  married  wo- 
man evidence  of  the  value  of  medical  serv- 
ices is  admissible,  where  it  is  shown  that 
credit  was  extended  to  her  solely.  Vergin  v. 
Saginaw,  125  Mich.  499,  84  N.  W.  1075. 

Where  the  injury  is  such  that  the  services 
of  a  trained  nurse  will  be  necessary  for  some 
time  in  the  future,  tettimony  of  a  physician 
as  to  the  expenses  of  hiring  such  nurse  is  ad- 
missible. Turner  v.  Boston,  etc.,  R.  Co.,  158 
Mass.  261,  33  N.  E.  520.  So  too  the  fact  that 
the  plaintiff  prior  to  the  accident  which  re- 
sulted in  a  severe  injury  to  his  arm  had  lost 
his  other  arm  may  be  shown  for  the  purpose 
of  proving  that  the  services  of  a  nurse  were 
necessary.  Baker  v.  Hagey,  177  Pa.  St.  128, 
35  Atl.  705,  55  Am.  St.  Rep.  712. 

93.  Kendall  v.  Albia,  73  Iowa  241,  34 
N.  W.  833. 

94.  Arnold  v.  Norton,  25  Conn.  92. 

95.  Harris  v.  Detroit  City  R.  Co.,  76  Mich. 
227,  42  N.  W.  nil;  Houston,  etc.,  R.  Co. 
Shafer,  54  Tex.  641. 

96.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Murray,  55  Ark.  248,  18  S.  W.  50,  29  Am.  St. 
Rep.  32,  16  L.  R.  A.  787. 

Dakota. —  Sanders  v.  Reister,  1  Dak.  151, 
46  N.  W.  080: 

Illinois. —  Bloomington  v.  Osterle,  139  111. 
120,  28  N.  E.  1068. 

Indiana. —  Louisville,  c'^c,  R.  Co.  r.  Miller, 
141  Ind.  533,  37  N.  E.  343;  Jackson  County 
V.  Nichols,  139  Ind.  611,  38  N.  E.  526;  Cleve- 
land, etc.,  R.  Co.  V.  Prewitt,  134  Ind.  557,  33 
N.  E.  367;  Chicago,  etc.,  R.  Co.  v.  Spilker,  134 
Ind.  ;!S(),  33  N.  E.  280,  34  N.  E.  218;  Louis- 
villr,  clc,  R.  Co.  p.  Falvov,  10  1  Ind.  409,  3 
N.  K.  389,  4  N.  E.  908;  Cartlingo  Turnpike 
Co.  V.  Andrews,  102  Ind.  13S,  1  N.  K.  3(14,  52 
Ain.  Rep.  (i.')3;  Klkhart  (i.  Rittcr,  6()  Ind.  136; 
IslaiKl  Coal  Co.  c.  Risher,  13  Ind.  App.  08,  40 
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stances,  although  it  be  a  considerable  time  after  the  injury ;  declarations  of  past 
pain  and  suffering  or  such  declarations  when  made  after  the  controversy  has 
arisen  or  suit  has  been  brought    are  not  ordinarily  admissible. 

(9)  Statements  of  Injured  Party  to  Physician.  While  mere  narratives  of 
past  events  concerning  the  injury  or  statements  of  the  injured  party  as  to  the 
cause  of  his  condition  ^  cannot  be  shown,  although  made  to  a  physician,  as  such, 
the  rule  is  well  settled  that  a  physician  or  attendant  may  testify  to  the  injured 
party's  statement  as  to  his  symptoms,  ills,  and  the  locality  and  character  of  his 
pain,  when  made  for  the  purpose  of  medical  advice  and  treatment,  as  such  state- 
ments are  made  with  a  view  to  be  being  acted  on  in  a  matter  of  grave  personal 
concern,  in  relation  to  which  the  party  injured  has  a  strong  and  direct  interest  to 
adhere  to  the  truth.^  When,  however,  the  statements  to  the  physician  are  made 
after  the  suit  is  brought,  considerations  arise  destroying  the  force  and  effect  of 
the  reasons  on  which  such  evidence  is  admissible.^ 


N.  E.  158 ;  Anderson  v.  Citizens'  St.  R.  Co., 
12  Ind.  App.  194,  38  N.  E.  1109;  Sturgeon  v. 
Sturgeon,  4  Ind.  App.  232,  30  N.  E.  805. 

Iowa. —  Blair  v.  Madison  County,  81  Iowa 
313,  46  N.  W.  1093. 

Maine. —  Kennard  v.  Burton,  25  Me.  39,  43 
Am.  Dec.  249. 

Michigan. —  Beath  v.  Rapid  R.  Co.,  119 
Mich.  512,  78  N.  W.  537;  Lacas  v.  Detroit 
City  R.  Co.,  92  Mich.  412,  52  K  W.  745; 
Girard  v.  Kalamazoo,  92  Mich.  610,  52  N.  W. 
1021. 

Minnesota. — Firkins  v.  Chicago  Great  West- 
ern R.  Co.,  61  Minn.  31,  63  N.  W.  172;  Holly 
V.  Bennett,  46  Minn.  386,  49  N.  W.  189. 

Missouri. —  C.ark  v.  Hill,  69  Mo.  App.  541. 

Nebraska. —  Omaha  St.  R.  Co.  v.  Emminger, 
57  Nebr.  240,  77  N.  W.  675. 

North  Dakota. —  Bennett  v.  Northern  Pac. 
R.  Co.,  2  N.  D.  112,  49  N.  W.  '08,  13  L.  R.  A. 
465. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Lee,  (Civ. 
App.  1899)  51  S.  W.  351. 

Wisconsin. — ^  Bridge  V.  Oshkosh,  71  Wis. 
363,  37  N.  W.  409,  67  Wis.  195,  29  N.  W. 
910. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  485. 

In  New  York,  prior  to  the  time  when  the 
parties  were  allowed  to  be  witnesses,  mere  ex- 
pressions and  complaint  of  pain  and  sulfering 
were  admissible.  Caldwell  v.  Murphy,  11 
N.  Y.  416  [affirming  1  Duer  233,  and  ap- 
proved in  De  Long  v.  Delaware,  etc.,  Co.,  37 
Him  282].  Since  the  adoption  of  the  code, 
evidence  of  exclamations,  screams,  or  groans 
indicative  of  pain  made  by  the  party  injured 
is  admissible  (Hagenlocher  v.  Coney  Island, 
etc.,  R.  Co.,  99  N.  Y.  136,  1  N.  E.  536)  ;  but 
mere  statements  of  pain  not  made  to  a  physi- 
cian and  imaccompanied  by  groans  or  ex- 
clamations have  been  held  inadmissible  (Roche 
V.  Brooklyn  City,  etc.,  R.  Co.,  105  N.  Y.  294, 
11  N.  E.  630,  59  Am.  Rep.  506). 

97.  Winter  f.  Central  Iowa  R.  Co.,  74  Iowa 
448,  38  N.  W.  154;  Ferguson  v.  Davis  County, 
57  Iowa  601,  10  N.  W.  906 ;  Lacas  v.  Detroit 
City  R.  Co.,  92  Mich.  412,  52  N.  W.  745; 
Laughlin  v.  Grand  Rapids  St.  R.  Co.,  80  Mich. 
154,  44  N.  W.  1049. 

98.  Mott  V.  Detroit,  etc.,  R.  Co.,  120  Mich. 
127,  79  N.  W.  3;  Laughlin  v.  Grand  Rapids 


St.  R.  Co.,  80  Mich.  154,  44  N.  W.  1049.  But 
see  Murphy  v.  New  York  Cent.  R.  Co.,  66 
Barb.  (N.  Y.)  125. 

Exclamations  of  pain  made  by  a  child  of 
tender  years  in  his  own  home  and  not  in  the 
presence  of  any  medical  attendant,  and  under 
circumstances  indicating  that  they  are  the 
natural  and  ordinary  exclamations  of  pain, 
are  admissible,  although  made  during  the 
pendency  of  the  action,  as  the  reason  for  the 
exclusion  of  such  evidence  is  clearly  inap- 
plicable. Strudgeon  v.  Sand  Beach,  107  Mich. 
496,  65  N.  W.  616. 

99.  Birmingham  Union  R.  Co.  v.  Hale,  90 
Ala.  8,  8  So.  142,  24  Am.  St.  Rep.  748. 

1.  Illinois  Cent.  R.  Co.  v.  Sutton,  42  111. 
438,  92  Am.  Dec.  81. 

2.  Alahama. —  Birmingham  Union  R.  Co. 
V.  Hale,  90  Ala.  8,  8  So.  142,  24  Am.  St.  Rep. 
748. 

Connecticut. —  Wilson  v.  Granby,  47  Conrn. 
59,  36  Am.  Rep.  51. 

Indiana. —  Wabash  County  v.  Pearson,  120 
Ind.  426,  22  N.  E.  134,  16  Am.  St.  Rep.  325; 
Louisville,  etc.,  R.  Co.  v.  Wood,  113  Ind.  544, 
14  N.  E.  572,  16  N.  E.  197. 

Iowa. —  Aryman  v.  Marshalltown,  90  Iowa 
350,  57  N.  W.  867. 

Massachusetts. —  Fay  v.  Harlan,  128  Mass. 
244,  35  Am.  Rep.  372. 

Minnesota. —  Brusch  v.  St.  Paul  City  R. 
Co.,  52  Minn.  512,  55  N.  W.  57. 

New  York. —  Matteson  v.  New  York  Cent. 
R.  Co.,  62  Barb.  364. 

Texas. —  Pullman  Palace-Car  Co.  v.  Smith, 
79  Tex.  468,  14  S.  W.  993,  23  Am.  St.  Rep. 
356,  13  L.  R.  A.  215. 

Wisconsin. —  Block  v.  Milwaukee  St.  R.  Co., 
89  Wis.  371,  61  N.  W.  1101,  46  Am.  St.  Rep. 
849,  27  L.  R.  A.  365;  Bridge  v.  Oshkosh,  67 
Wis.  195,  29  N.  W.  910. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Urlin,  158  U.  S.  271,  15  S.  Ct.  840,  39  L.  ed. 
977. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  486. 

3.  It  has  been  held  that  if  the  statements 
ai-e  made  for  the  purpose  of  receiving  medi- 
cal advice,  the  evidence  is  competent,  not- 
withstanding an  action  has  been  contemplated 
or  instituted,  although  this  may  be  shown 
as  alTecting  the  weight  thereof  (Cleveland, 
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(10)  Impairment  of  Earning  Capacity  —  faj  In  Genehal.  All  evidence 
tending  to  show  the  impairment  or  destruction  of  the  plaintiff's  earning  capacity 
is  j^ertinent  upon  the  question  of  damages  and  ordinarily  admissible.^ 

(b)  Incapacity  TO  Attend  TO  BusiNEHs  —  aa.  In  General.  I'^or  this  purpose  evi- 
dence of  his  general  earning  capacity  in  his  vocation,  the  wages  he  has  been 
previously  earning,  the  nature  and  extent  of  his  business,  and  the  consequent  loss 
arising  from  his  total  or  partial  inability  to  pursue  the  same  in  his  accustomed 
manner  is  admissible,^  either  when  offered  by  himself  or  by  others  in  a  position 


etc.,  E,.  Co.  V.  Newell,  104  Ind.  264,  3  N.  E. 
836,  54  Am.  Rep.  312:  Hatch  v.  Fuller,  131 
Mass.  574:  Barber  v.  Merriam,  11  Allen 
(Mass.)  322.  See  also  Stone  v.  Chicago,  etc., 
R.  Co.,  88  Wis.  98,  59  N.  W.  457 ;  Union  Pae. 
Co.  V.  Novak,  61  Fed.  573,  9  C.  C.  A. 
629)  ;  but  where  made  to  a  physician  with  a 
view  of  being  testified  to  by  him,  such  state- 
ments if  admitted  would  be  to  allow  a  party 
to  give  in  evidence  his  declarations  made,  not 
under  oath,  to  bolster  up  and  confirm  his  own 
statements,  and  are  usually  held  inadmis- 
sible (Jones  V.  Portland,  88  Mich.  598,  50 
N.  W.  731,  16  L.  R.  A.  437;  Grand  Rapids, 
etc.,  R.  Co.  V.  Huntley,  38  Mich.  537,  31  Am. 
Rep.  321;  Davidson  v.  Cornell,  132  N.  Y.  228, 
30  N.  E.  573  [reversing  10  N.  Y.  Suppl.  521] ; 
Abbot  V.  Heath,  84  Wis.  314,  54  N.  W.  574; 
Stewart  v.  Everts,  76  Wis.  35,  44  N.  W.  1092, 
20  Am.  St.  Rep.  17),  although  in  at  least  one 
jurisdiction  such  circumstances  affect  the 
credibility  only,  and  not  the  competency  of 
such  testimonv  (Chicago,  etc.,  R.  Co.  v. 
Spilker,  134  Ind.  380,  33  N.  E.  280',  34  N.  E. 
218;  Louisville,  etc.,  R.  Co.  v.  Falvev,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908.  And  see 
dicta  in  Cleveland,  etc.,  R.  Co.  v.  Newell,  104 
Ind.  264,  3  N.  E.  836,  54  Am.  Rep.  312). 

Statements  as  distinguished  from  excla- 
mations of  suffering. —  Some  cases  appear  to 
draw  a  distinction  between  exclamations  of 
the  patient  of  pain  and  suffering  when  un- 
dergoing an  examination  ly  a  physician  for 
the  purpose  of  qualifying  him  to  testify  upon 
the  trial,  and  similar  statements  made  by  the 
patient  to  the  physician.  Such  distinction  is 
drawn  by  the  court  in  Zingrebe  v.  Union  R. 
Co.,  56  N.  Y.  App.  Div.  556,  67  N.  Y.  Suppl. 
554  [difsiinguishing  Davidson  v.  Cornell,  132 
N.  Y.  228,  30  N.  E.  573].  See  also  Matteson 
V.  New  York  Cent.  R.  Co.,  35  N.  Y.  487,  91 
Am.  Dec.  67. 

4.  Macon  Consol.  St.  R.  Co.  v.  Barnes,  113 
Ga.  212,  38  S.  E.  756;  Pence  v.  Wabash  R. 
Co.,  IIG  Iowa  279,  90  N.  W.  59;  Wilkie  v. 
Raleigh,  etc.,  R.  Co.,  127  N.  C.  20.",  37  S.  E. 
204;  Wallace  V.  Pennsylvania  R.  Co.,  195  Pa. 
St.  127,  45  Atl.  685,  52  L.  R.  A.  33. 

Expert  testimony  as  to  injuries  to  the 
mind  is  admissible  as  bearing  upon  the  ques- 
tion of  tiie  earning  capacity,  in  an  action  by 
a  father  for  j)or.sonal  i  juries  to  his  son. 
Birkel  v.  Chan.lltr,  26  Wash.  241,  06  Pac. 
400. 

One's  personal  habits  and  industrious  dis- 
position may  lie  shown  for  the  purpose  of 
Htiowing  his  jjrolmble  enrtiings  (Siinoiisoii  v. 
Chicngo,  etc.,  R.  (V).,  49  Iowa  87)  ;  but  the 
evidence  sliould  bo  confined  to  one's  earning 
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capacity,  and  not  to  the  amount  he  saves  per 
month  (Louisville,  etc.,  R.  Co.  v.  Woods,  115 
Ala.  527,  22  So.  33). 

Samples  of  plaintiff's  former  work  are  ad- 
missible for  the  purpose  of  showing  her  skill 
in  such  work,  and  as  laying  a  foundation  for 
evidence  that  because  of  the  injury  her  capac- 
ity to  do  such  work  was  destroyed.  Youngs- 
town  Bridge  Co.  v.  Barnes,  98  Tenn.  401,  39 
S.  W.  714. 

5.  Connecticut. — Finken  v.  Elm  City  Brass 
Co.,  73  Conn.  423,  47  Atl.  670. 

District  of  Columbia. —  Prindle  v.  Camp- 
bell, 7  Mackey  598. 

Georgia. — Atlanta  Consol.  St.  R.  Co.  v. 
Bates,  103  Ga.  333,  30  S.  E.  41 ;  Broyles  v. 
Prisock,  97  Ga.  643,  25  S.  E.  389;  Atlanta, 
etc.,  R.  Co.  V.  Johnson,  66  Ga.  259. 

Illinois. —  Illinois  Steel  Co.  v.  Ryska.  200 
111.  280,  65  N.  E.  734;  Weber  Wagon  Co.  v. 
Kehl,  139  111.  644,  29  N.  E.  714;  Elgin  v. 
Anderson,  89  111.  App.  527 ;  Kankakee  v. 
Steinbach,  89  111.  App.  513. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Fraw- 
ley,  110  Ind.  18,  9  N.  E.  594;  Elkhart  v.  Rit- 
ter,  66  Ind.  136. 

Iowa. —  Keyes  v.  Cedar  Falls,  107  Iowa  509, 
78  N.  W.  227 ;  Baxter  v.  Chicago,  etc.,  E.  Co., 
87  Iowa  488,  54  N.  W.  350 ;  Kendall  v.  Albia, 
73  Iowa  241,  34  N.  W.  833;  Kline  v.  Kansas 
City,  etc.,  R.  Co.,  50  Iowa  6.56;  Hunt  v.  Chi- 
cago, etc.,  R.  Co.,  26   Iowa  363. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Schein- 
koenig,  62  Kan.  57,  61  Pac.  414. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Turner,  12  Ky.  L.  Rep.  606. 

Massachusetts. — O'Brien  v.  Look,  171  Mass. 
36,  50  N.  E.  458 ;  Murdock  i'.  New  York,  etc., 
Dispatch  Express  Co.,  167  Mass.  549,  46  N.  E. 
57;  Ballou  v.  Farnum,  11  Allen  73. 

Michigan. —  Hart  V.  New  Haven,  130  Mich. 
181,  89  N.  W.  677;  Sias  v.  Reed  Citv,  103 
Mich.  312,  61  N.  W.  502;  Van  Duzen  r.  Letel- 
lier,  78  Mich.  492,  44  N.  W.  572;  Woodbury 
V.  Owosso,  64  Mich.  239,  31  N.  W.  130;  Grand 
Rapids,  etc.,  R.  Co.  i.  Martin,  41  Mich.  607, 
3  N.  W.  173;  Allison  v.  Chandler,  11  Mich. 
542. 

Minnesota. —  Dahlberg  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  404,  21  N.  W.  545,  50  Am. 
Rep.  585. 

Missouri. —  Hayes  v.  St.  Louis  R.  Co.,  15 
Mo.  App.  584. 

Nebraska. —  Lincoln  v.  Beokman,  23  Nebr. 
677,  37  N.  W.  593. 

New  Hampshire. —  Taylor  v.  Dustin,  43 
N.  II.  403. 

Ncm  Jcrsvy. —  East  Jersey  Water  Co.  r. 
Bigelow,  00  N.  J.  L.  201,  38  Atl.  621;  New 


DAMAGES 


[13  Cye.]  203 


to  know,  not  as  furnishing  an  arbitrary  measure  of  damages,  but  as  a  guide  or 
assistance  in  enabling  the  jury  to  exercise  a  sound  and  just  discretion  in  determin- 
ing the  proper  amount ;  nor  does  the  fact  that  because  of  the  injury  plaintiff  may 
engage  in  intellectual  pursuits,  which  may  ultimately  prove  more  remiinerative 
than  the  labor  in  which  he  was  engaged,  render  such  evidence  immaterial.^  And 
he  may  show  that  he  has  not  sufficient  education  to  pursue  a  clerical  vocation.''' 
So  the  average  earnings  in  plaintiff's  regular  employment  may  be  shown,  although 
at  the  time  of  the  injury  he  was  temporarily  engaged  in  other  work  ;  ^  but  evi- 
dence of  his  previous  earnings  in  the  aggregate  should  not  be  received,  where 
tliey  result  in  part  from  the  use  of  his  capital.^  So  evidence  of  wages  paid  for  a 
certain  kind  of  employment  is  not  admissible,  where  the  plaintiff  has  not  fol- 
lowed such  employment  for  a  considerable  length  of  time,^°  and  there  is  no  reason- 


Jersey  Express  Co.  v.  Nichols,  33  N.  J.  L. 
434,  97  Am.  Dec.  722. 

A'etu  Yorh. —  Ehrgott  v.  New  York,  96  N.  Y. 
264,  48  Am.  Rep.  622 ;  Beisiegel  v.  New  York 
Cent.  R.  Co.,  40  N.  Y.  9 ;  Tlaomas  v.  Union  R. 
Co.,  18  N.  Y.  App.  Div.  185,  45  N.  Y.  Suppl. 
920;  Grinnell  v.  Taylor,  85  Hun  85,  32  N.  Y. 
Suppl.  684;  Grant  v.  Brooklyn,  41  Barb.  381; 
Clifford  V.  Dam,  44  N.  Y.  Super.  Ct.  391;  Cor- 
rigan  v.  Dry  Dock,  etc.,  R.  Co.,  14  Daly  120; 
Markowitz  v.  Metropolitan  St.  R.  Co.,  31 
Misc.  175,  63  N.  Y.  Suppl.  961;  Griffith 
Utica.  etc.,  R.  Co.,  17  N.  Y.  Suppl.  692 ;  Lynch 
V.  Brooklyn  City  R.  Co.,  5  N.  Y.  Suppl.  311; 
Lincoln  v.  Saratoga,  etc.,  R.  Co.,  23  Wend. 
425. 

North  Carolina. — Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  S.  E.  552. 
■  Pennsylvania. —  Hanover  R.  Co.  v.  Coyle, 
55  Pa.  St.  396. 

Rhode  Island. —  Simmons  v.  Brown,  5  R.  I. 
299,  73  Am.  Dec.  66. 

Sotith  Dakota. —  Olson  v.  Burlington,  etc., 
R.  Co.,  12  S.  D.  326,  81  N.  W.  634. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Measles, 
81  Tex.  474,  17  S.  W.  124;  Hildenbrand  v. 
Marshall,  30  Tex.  Civ.  App.  135,  69  S.  W. 
492;  International,  etc.,  R.  Co.  v.  Locke,  (Civ. 
App.  1901)  67  S.  W.  1082;  San  Antonio,  etc., 
R.  Co.  Skidmore,  27  Tex.  Civ.  App.  329, 
65  S.  W.  215;  Gulf,  etc.,  R.  Co.  r.  Bell,  24 
Tex.  Civ.  App.  579,  58  S.  W.  614;  Galveston, 
etc.,  R.  Co.  V.  Cooper,  2  Tex.  Civ.  App.  42. 
20  S.  W.  990. 

Vermont. —  Bagley  v.  Mason,  69  Vt.  175, 
37  Atl.  287. 

United  States. —  Nebraska  v.  Campbell,  2 
Black  590,  17  L.  ed.  271;  Wade  v.  Leroy,  20 
How.  34,  15  L.  ed.  813 ;  Illinois  Cent.  R.  Co, 
V.  Davidson,  76  Fed.  517,  22  C.  C.  A.  306; 
Wightman  v.  Providence,  29  Fed.  Cas.  No. 
17,630,  1  Cliff.  524. 

See  15  Cent,  Dig.  tit.  "  Damages,"  §  490. 

A  receipt  showing  his  previous  salary  per 
montli  is  admissible.  Waldie  r.  Brooklyn 
Heights  R.  Co.,  78  N.  Y.  App.  Div.  557,  79 
N.  sr.  Suppl.  922, 

Emplojmaent  for  two  years  in  one  vocation 
is  sufficient  on  which  to  estimate  one's  earn- 
ing capacity.  Illinois  Steel  Co.  v.  Ostrowski. 
194  111.  376,  62  N.  E,  822  [affirming  93  Ilk 
App.  57]. 

Evidence  tending  to  show  that  plaintiff's 
wages  are  in  part  charity  since  the  injury 


is  admissible  as  tending  to  show  diminution 
of  his  actual  earning  capacity.  Gulf,  etc.,  R. 
Co.  V.  Silliphant,  70  Tex.  623,  8  S.  W.  673. 

Expert  testimony  of  injury  to  the  mind  is 
admissible  as  bearing  on  the  question  of  af- 
fecting one's  earning  capacity.  Birkel  v. 
Chandler,  26  Wash.  241,  66  Pac,  406, 

Evidence  that  a  child  has  no  property  or 
source  of  income,  when  given  in  connection 
with  proof  of  the  wages  current  in  the  local- 
ity, is  relevant  and  admissible  upon  the  ques- 
tion of  the  impairment  of  such  child's  earning 
capacity.  Jeffries  v.  Seaboard  Air  Line  R. 
Co.,  129  N.  C.  236,  39  S.  E.  836. 

If  plaintiff  has  no  fixed  salary,  but  has 
been  working  on  commission,  evidence  of  his 
average  yearly  earnings  is  admissible.  Paul 
V.  Omaha,  etc.,  R.  Co.,  82  Mo,  App,  500.  See 
also  Illinois  Cent.  R.  Co.  v.  Davidson,  76  Fed. 
517,  22  C.  C.  A.  306.  So  too  evidence  as  to 
the  amount  earned  by  the  plaintiff  the  year 
preceding  and  the  year  after  the  injury  is  ad- 
missible. Chicago,  etc.,  R.  Co.  v.  ikeech,  163 
111.  305,  45  N.  E.  290.  And  see  Svmons  v. 
Metropolitan  St.  R.  Co.,  27  Misc.  (N.'y.)  502, 
58  N.  Y.  Suppl,  327, 

The  fact  that  plaintiff  has  never  actually 
worked  for  others  does  not  preclude  evidence 
as  to  the  market  value  of  his  services  in  the 
particular  business  in  which  he  is  employed. 
Harmon  v.  Old  Colony  R.  Co.,  168  Mass.  377, 
47  N.  E.  100. 

The  injured  party  himself  may  testify  as 
to  such  matters.  Central  R.  Co.  v.  Coggin,  73 
Ga.  689. 

The  testimony  of  a  fellow  workman  is  rele- 
vant for  this  purpose.  Texas,  etc,  R,  Co,  v. 
Volk,  151  U,  S.  73,  14  S,  Ct,  239,  38  L,  ed.  78. 

6.  Ostrander  v.  Lansing,  115  Mich.  224,  73 
N.  W.  110. 

7.  Helton  v.  Alabama  Midland  R.  Co.,  97 
Ala.  275,  12  So.  276.  See  also  McCov  v.  Mil- 
waukee, etc.,  R.  Co.,  88  Wis.  56,  59  N.  W. 
453. 

8.  Galesburg  v.  Hall,  45  111.  App.  290. 
And  see  Missouri,  etc.,  R.  Co.  r.  St,  Clair, 
21  Tex,  Civ.  App.  345,  51  S.  W.  666, 

9.  Hewlett  v.  Brooklyn  Heights  R.  Co.,  63 
N.  Y,  App,  Div,  423,  71  N.  Y.  Suppl.  531; 
Johnson  v.  Manhattan  R.  Co.,  52  Hun  (N.  Y.) 
Ill,  4  N.  Y.  Suppl.  848. 

10.  West  Chicago  R,  Co.  v.  Maday,  188  111. 
308,  58  N.  E,  933  [affirming  88  111,  App.  49] 
(where  plaintiff  did  not  follow  a  former  em- 
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able  certainty  of  his  being  able  to  return  to  sucli  forntier  employment,"  altl)ou^h 
if  such  employment  was  of  a  nature  that  he  could  in  all  probability  return  to  it, 
evidence  thereof  would  seem  to  be  admissible,  although  an  intent  to  return  is  not 
shown.^^  So  too  opinions  of  witnesses  as  to  what  plaintiff  would  be  capable  of 
earning  in  vocations  in  which  he  has  never  been  employed  are  inadmissible.'^ 

bb.  To  Professional  Work.  Where  the  plaintiff  is  engaged  in  professional  pur- 
suits, proof  of  his  earnings  in  that  capacity  before  the  injury  and  the  effect 
thereof  upon  his  ability  to  continue  his  profession,  or  to  do  so  as  profitably  as 
before,  is  admissible ;  but  as  the  value  of  a  professional  man's  time  depends  to 
a  great  extent  upon  his  individual  exertions,  such  evidence  should  be  confined  to 
what  he  himself  has  earned,  and  not  to  what  members  of  his  profession  generally 
are  able  to  earn.'^  Hence  it  may  be  shown  that  in  connection  with  his  practice 
he  was  a  contributor  to  various  professional  journals,'^  while  on  the  other  hand 
defendant  may  show  that  his  practice  was  an  unlawful  one  and  that  his  pro- 
fessional reputation  was  bad." 

(c)  Effect  Upon  Probable  Increase  of  Earnings  —  aa.  As  Dependent  Upon,  Persc/nal 
Fitness.  Where  a  person  has  fitted  himself  for,  and  has  the  capacity  to  earn  more 
money  in  another  employment  or  calling  than  he  is  at  the  time  of  the  injury 
receiving,  evidence  of  such  fact  is  admissible.^^ 

bb.  As  Dependent  Upon  Promotion.  Where  by  virtue  of  the  contract  of  employ- 
ment plaintiff  will,  if  found  satisfactory,  be  promoted  or  given  an  increase  of 
salary  within  a  stipulated  or  reasonable  time,  this  fact  is  admissible  on  the  ques- 
tion of  damages ;  but  where  an  employee  can  only  show  that  when  a  vacancy 
occurs  the  place  is  usually  filled  by  a  faithful  subordinate,  and  that  he  had  at  the 
time  of  the  injury  such  chance  of  promotion,  the  evidence  is  generally  held  to  be 
but  problematical  and  uncertain  and  is  inadmissible.^ 

(11)  Pkevious  and  Subsequent  Physical  Condition.  Evidence  of  the  con- 
duct, general  health,  and  physical  condition  of  the  plaintiff  both  before^'  and 


gloyment  for  five  years  before  the  injury)  ; 
Hubbard  v.  Mason  City,  60  Iowa  400,  14 
N.  W.  772  (where  plaintiff  had  not  been  in 
such  employment  for  two  years ) . 

11.  Houston,  etc.,  R.  Co.  v.  Gee,  27  Tex. 
Civ.  App.  414,  66  S.  W.  78. 

12.  Peterson  v.  Seattle  Traction  Co.,  23 
Wash.  615,  63  Pac.  539,  65  Pae.  543,  53 
L.  R.  A.  586.  See  also  Grimmelman  v.  Union 
Pae.  R.  Co.,  101  Iowa  74,  70  N.  W.  90. 

13.  Atchison,  etc.,  R.  Co.  v.  Chance,  57 
Kan.  40,  45  Pac.  60. 

14.  District  of  Columbia. —  Woodbury  ». 
District  of  Columbia,  5  Mackey  127. 

Indiana. —  Logansport  v.  Justice,  74  Ind. 
378,  39  Am.  Rep.  79;  Indianapolis  c.  Gaston, 
58  Ind.  224. 

Iowa. —  Stafford  v.  Oskaloosa,  64  Iowa  251, 
20  N.  W.  174. 

Missouri. —  Griveaud  v.  St.  Louis  Cable, 
etc.,  R.  Co.,  33  Mo.  App.  458. 

Neio  Jersey. —  New  Jersey  Express  Co.  v. 
Nichols,  32  N.  J.  L.  16G. 

'New  York. —  Nash  v.  Sharpe,  19  Hun  305. 

See  15  Cent.  Di^.  tit.  "Damages,"  §  490. 

15.  Turner  v.  Great  Nortliern  R.  Co.,  15 
Wash.  2];!,  40  J'ac.  243,  55  Am.  St.  Rc)).  88:!. 
And  K('<:  St.  Louis,  etc.,  R.  Co.  r.  Ball,  28  Tex. 
Civ.  App.  287,  66  S.  W.  879. 

A  physician's  returns  to  the  assessor  in 
pursuance  of  a  statule  requiring  an  inventory 
under  oath  of  all  one's  )irop<'rty,  including 
(1('))1b  due,  is  not  ndmiHsible  to  prove  the 
pliysiciMn'H  incoirie  from  his  ])r(>f('HHional  prac- 
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tice  in  former  years,  as  this  evidence  could 
not  be  said  to  have  any  particular  bearing 
upon  what  his  future  earnings  might  have 
been.  Nelson  v.  Boston,  etc.,  R.  Co.,  155 
Mass.  356,  29  N.  E.  586. 

16.  District  of  Columbia  v.  Woodbury,  136 
U.  S.  450,  10  S.  Ct.  990,  34  L.  ed.  472. 

17.  Jacques  v.  Bridgeport  Horse  R.  Co.,  41 
Conn.  61,  19  Am.  Rep.  483. 

18.  Chicago  v.  Edson,  43  111.  App.  417; 
Ravburn  v.  Central  Iowa  R.  Co.,  74  Iowa  037, 
35  N.  W.  606,  38  N.  W.  520.  But  see  Omaha, 
etc.,  R.  Co.  V.  Rvburn,  40  Nebr.  87,  58  N.  W. 
541. 

19.  Bryant  v.  Omaha,  etc.,  R.,  etc.,  Co.,  98 
Iowa  483,  67  N.  W.  392. 

20.  Richmond,  etc.,  R.  Co.  V.  Allison,  86 
Ga.  145,  12  S.  E.  352,  11  L.  R.  A.  43  (hold- 
ing that  this  was  especially  true  where  the 
promotions  depended  upon,  and  were  con- 
trolled to  some  extent  by,  political  considera- 
tions) ;  Chase  v.  Burlington,  etc.,  R.  Co.,  76 
Iowa  675,  39  N.  W.  196  (holding  that  this 
was  true,  at  least  where  it  was  not  shown 
that  the  injured  party  was  in  a  direct  line  of 
]U'oniotion,  and  whether  he  need  show  more 
than  that  quwre)  ;  Brown  v.  Chicago,  etc., 
R.  Co.,  04  Iowa  6.52,  21  N.  W.  193 ;  Richmond, 
etc.,  R.  Co.  V.  Elliott,  149  U.  S.  266,  13  S.  Ct. 
837.  37  L.  ed.  728. 

21.  /i!Hnois.— Warren  V.  Wright,  103  111. 
298. 

Michiqan. —  Laniniiman  v.  Detroit  Citizens' 
St.  R.  Co.,  112  Mich.  602,  71  N.  W.  153; 
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after the  infliction  of  an  injury,  or  a  comparison  of  one's  health  before  and  after 
such  time  is  admissible  as  tending  to  prove  the  extent,  nature,  and  probable 
effects  of  the  injury  ;^  provided  of  course  a  sufiicient  relationship  is  shown  between, 
the  subsequent  condition  and  the  injury.^ 

(12)  To  Show  Mental  Suffering.  Inasmuch  as  a  party  is  a  competent  wit- 
ness to  testify  to  his  physical  sufferings  tliere  would  seem  to  be  no  reason  why  he 
may  not  also  give  afiirmative  evidence  of  his  mental  anguish  as  well,^^  although  it 
has  been  held  that  this  item  of  damage  is  a  subject  of  inference  to  be  drawn  by 
the  jury  and  not  of  direct  proof.^^ 

(13)  To  Show  Pebmanency  of  Injury.  Evidence  of  the  condition  of  plain- 
tiff both  before  and  after  the  injury  has  a  direct  bearing  upon  the  probable  per- 
manency of  the  injui'y,^  and  where  there  is  other  evidence  that  the  injury  is  per- 
manent, testimony  concerning  plaintiff's  earning  capacity  befoi'e  and  after  the 
injury  may  be  shown  for  this  purpose.^    So  too  testimony  of  a  physician  as 


Gardner  v.  Detroit  St.  R.  Co.,  99  Mich.  182, 
58  N.  W.  49;  Dotton  V.  Albion  Common 
Council,  57  Mich.  575,  24  N.  VV.  786. 

Minnesota. —  Isherwood  v.  H.  L.  Jenkins 
Lumber  Co.,  87  Minn.  388,  92  N.  W.  230. 

Missouri. —  Reardon  v.  Missouri  Fac.  R. 
Co.,  114  Mo.  384,  21  S.  W.  731. 

New  York. — Loudoim  v.  Eighth  Ave.  R.  Co., 
16  N.  Y.  App.  Div.  152,  44  N.  Y.  Suppl.  742. 

Wisconsin. —  Heddles  v.  Chicago,  etc.,  R. 
Co.,  77  Wis.  228,  46  N.  W.  115,  20  Am.  St. 
Rep.  106. 

22.  Illinois. —  North  Chicago,  etc.,  R.  Co. 
V.  Gillow,  166  111.  444,  46  N.  E.  1082  [affirm- 
ing 64  111.  App.  576]. 

Indiana. —  Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414,  61  N.  E.  936;  Terre 
Haute,  etc.,  R.  Co.  v.  Jackson,  81  Ind.  19. 

Iowa. —  Pringle  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  613,  21  N.  W.  108. 

Massachusetts. —  Roswell  v.  Leslie,  133 
Mass.  589. 

Michigan. —  Williams  v.  Grand  Rapids,  53 
Mich.  271,  18  N.  W.  811. 

Missouri. —  Squires  v.  Chillicothe,  89  Mo. 
226,  1  S.  W.  23. 

Wisconsin. —  Block  v.  Milwaukee  St.  R.  Co., 
89  Wis.  371,  61  N.  W.  1101,  46  Am.  St.  Rep. 
849,  27  L.  R.  A.  365. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  480. 

That  a  comparison  of  one's  ability  to  per- 
form his  usual  work  after  an  injury  with  his 
ability  before  the  injury  is  competent  and 
admissible  in  showing  the  extent  of  the  in- 
jury see  the  following  cases: 

California. —  Healy  v.  Visalia,  etc.,  R.  Co., 
101  Cal.  585,  36  Pac.  125. 

Iowa. —  Winter  v.  Central  Iowa  R.  Co.,  80 
Iowa  443,  45  N.  W.  737. 

Michigan. —  McKormick  v.  West  Bav  City, 
110  Mich.  265,  68  N.  W.  148. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Sledge, 
(Civ.  App.  1895)  30  S.  W.  1102;  Fordyce 
V.  Moore,  (Civ.  App.  1893)  22  S.  W.  235. 

Wisconsin. —  Stutz  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  147,  40  N.  W.  653,  9  Am.  St.  Rep. 
769. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  480. 

23.  Alaiama. —  Alabama,  etc.,  R.  Co.  v. 
Hill,  93  Ala.  514,  9  So.  722,  30  Am.  St.  Rep. 
65. 

Illinois. —  Chicago  Terminal   Transfer  R. 


Co.  V.  Kotoski,  199  111.  383,  65  N.  E.  350; 
West  Chicago  St.  R.  Co.  v.  Carr,  170  111.  478. 
48  N.  E.  992. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Spilker, 
134  Ind.  380,  33  N.  E.  280,  34  N.  e.  218. 

Missouri. —  Hall  v.  St.  Joseph  Water  Co., 
48  Mo.  App.  356. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Moore,  28 
Tex.  Civ.  App.  603,  68  S.  W.  559;  Galveston, 
etc.,  R.  Co.  V.  Goodwin,  (Civ.  App.  1894)  26 
S.  W.  1007. 

Wisconsin. —  Wilber  v.  Follansbee,  97  Wis. 
577,  72  N.  W.  741,  73  N.  W.  559;  King 
Oshkosh,  75  Wis.  517,  44  N.  W.  745;  Bridge 
V.  Oshkosh,  71  Wis.  363,  37  N.  W.  409. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  480. 

Evidence  of  the  plaintiff's  weight  before 
and  after  the  accident  is  upon  the  same  the- 
ory admissible.  Quinn  v.  O'Keefe,  9  N.  Y. 
App.  Div.  68,  41  N.  Y.  Suppl.  116. 

24.  And  evidence  of  this  nature  may  be 
properly  permitted  to  go  to  the  jury,  to  be 
considered  by  them  in  estimating  the  dam- 
ages, if  they  determine  that  the  subsequent 
impairment  of  the  plaintiff's  physical  con- 
dition resulted  from  the  injury.  Armstrong 
V.  Ackley,  71  Iowa  76,  32  N.  W.  180;  Balti- 
more City  Pass.  R.  Co.  v.  Baer,  90  Md.  97,  44 
Atl.  992.  So  too  plaintiff  may  make  a  com- 
parison of  his  health  before  and  after  the 
injury,  although  his  evidence  shows  that  he 
is  suffering  from  troubles  other  than  those 
arising  from  the  injury,  as  the  latter  fact 
affects  the  weight  only  of  his  testimony  and 
not  its  competency.  Turner  v.  Ridgeway  Tp., 
105  Mich.  409,  63  N.  W.  406.  See  infra,  XIII, 
C,  2,  b,  (II),  (B),  (1). 

25.  Missouri,  etc.,  R.  Co.  v.  Miller,  25  Tex. 
Civ.  App.  460,  61  S.  W.  978. 

26.  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183. 
And  compare  Trinity,  etc.,  R.  Co.  v.  O'Brien, 
18  Tex.  Civ.  App.  690,  46  S.  W.  389. 

27.  Powell  V.  Augusta,  etc.,  R.  Co.,  77  Ga. 
192,  3  S.  E.  757. 

That  plaintiff  suffered  from  convulsions 
and  epileptic  fits  after  the  injury  and  was 
not  so  affected  before  is  competent  evidence 
to  show  that  the  injury  is  permanent.  Grif- 
fith V.  Baltimore,  etc.,  R.  Co.,  44  Fed.  574. 

28.  St.  Louis  Southwestern  R.  Co.  v.  Dob- 
bins, 60  Ark.  481,  30  S.  W.  887,  31  S.  W. 
147. 
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to  the  proportion  of  persons  with  plaintiff's  affliction  wlio  nltimatelj  recover  their 
health  is  competent  on  this  point  and  where  a  trial  is  a  considerable  period  of 
time  after  the  infliction  of  the  injury,  there  is  no  error  in  allowing  plaintiff  to 
directly  and  affirmatively  testify  that  the  injury  is  permanent.'^' 

(14)  To  Show  Peopee  Medical  ArrENTioN.  As  it  is  incumbent  upon  an 
injured  party  to  use  ordinary  care  and  diligence  in  securing  medical  attention, 
and  not  to  permit  the  injury  to  be  aggravated  by  his  own  negligence,"'  it  follows 
that  evidence  that  the  injured  party  procured  a  good  and  reputable  physician  and 
obeyed  his  directions,^^  or  that  owing  to  the  peculiar  nature  of  the  injury  he 
should  not  be  expected  to  at  once  fully  realize  its  gravity,  is  admissible.^  So 
too  while  evidence  of  the  financial  condition  of  plaintiff  cannot  ordinarily  be 
offered,^''  yet  evidence  of  such  condition  is  admissible  for  the  purpose  of  showing 
the  reason  for  plaintiff's  failure  to  procure  such  attendance,  or  to  procure  medical 
attendance  of  the  highest  grade.^^ 

(c)  Testimony  of  Physician  —  (1)  In  General.  The  opinion  of  a  physician 
who  has  been  called  to  give  professional  attention  to  an  injured  party  as  to  the 
gravity  or  extent  and  probable  result  of  the  injury  is  admissible,  whether  it  be 
formed  from  his  examination  and  diagnosis  alone,  or  based  also  upon  statements 
made  to  him  by  the  patient  for  the  purpose  of  securing  the  proper  treatment;^' 


29.  Cole  V.  Lake  Shore,  etc.,  R.  Co.,  95 
Mich.  77,  54  N.  W.  633;  Budd  t.  Salt  Lake 
City  E.  Co.,  23  Utah  515,  05  Pac.  486. 

30.  Alabama,  etc.,  R.  Co.  r.  Frazier,  93 
Ala.  45,  9  So.  303,  30  Am.  St.  Rep.  28,  where 
on  trial  nearly  two  years  after  the  injury 
plaintiff  was  allowed  to  testify  that  his  jaw 
was  permanently  injured. 

31.  See  swpra,  VII,  K,  4. 

Evidence  in  mitigation. —  While  it  is  com- 
petent for  defendant  to  show  in  mitigation 
of  damages  that  the  plaintiff's  injuries  were 
wholly  or  partially  the  result  of  improper 
treatment  on  the  part  of  his  physician,  he 
cannot  establish  this  fact  by  evidence  of  the 
general  reputation  of  such  physician  (Thorne 
V.  California  Stage  Co.,  6  Cal.  232)  ;  nor  can 
he  show  that  the  husband  of  the  injured  party 
was  advised  by  the  attending  physician  that 
she  was  too  ill  to  be  moved,  where  such  ad- 
vice was  not  in  her  hearing,  and  there  was  no 
evidence  that  it  was  communicated  to  her 
(Thrasher  v.  Postel,  79  Wis.  503,  48  N.  W. 
COO). 

32.  Baker  v.  Borello,  136  Cal.  160,  68  Pac. 
591  (holding  also  that  evidence  that  proper 
care  was  not  used  in  employing  a  physician 
must  be  definite  and  certain)  ;  Louisville,  etc., 
R.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
4  N.  E.  908 ;  Lyons  v.  Erie  R.  Co.,  57  N.  Y. 
489. 

33.  Bloomington  v.  Perdue,  99  111.  329. 

34.  Sec  swpra,  XIII,  B,  2,  b,  (i),  (b),  (5). 

35.  Alborti  v.  New  York,  etc.,  R.  Co.,  118 
N.  Y.  77,  23  N.  E.  35,  0  L.  R.  A.  765 ;  Feather 
V.  Reading,  155  I'a.  St.  187,  20  Atl.  212;  St. 
Louis,  etc.,  R.  Co.  Jones,  (Tex.  Sup.  1890) 
14  S.  W.  309, 

The  fact  that  plaintiff  used  a  patent  medi- 
cine and  ii])j)l)(!d  tlic  same  to  liis  wounds  is 
not  evidence  of  want  of  caro,  in  tlio  a))scnee 
of  <ivid('ii'ce'  as  to  Die  curative!  qualities  of  tlio 
iricdiciri''.  Oiilf,  clc,  R.  Co.  v.  Brown,  4 
Tex.  Civ.  App.  435,  23  S.  W.  018. 

36.  Sec,  gcticriiDy,  WiTNEHHEH. 

[XIII.  B,  2,  b.  (I),  (b).  (18)1 


37.  Georgia. —  East  Tennessee,  etc.,  R.  Co. 
V.  Smith,  94  Ga.  580,  20  S.  E.  127. 

Illinois. —  Illinois  Cent.  R.  Co.  r.  Sutton, 
42  111.  438,  92  Am.  Dec.  81. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Heatoii,  137 
Ind.  1,  35  N.  E.  687 ;  Chicago,  etc.,  R.  Co.  v. 
Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N.  E. 
218;  Louisville,  etc.,  R.  Co.  v.  Snider,  117 
Ind.  435,  20  N.  E.  284,  10  Am.  St.  Rep.  60, 
3  L.  R.  A.  434;  Louisville,  etc.,  R.  Co.  v. 
Falvev,  104  Ind.  409,  3  N".  E.  389,  4  N.  E. 
908. 

loioa. —  Erickson  r.  Barber,  83  Iowa  367, 
49  N.  W.  838;  Armstrong  v.  Acklev,  71  Iowa 
76,  32  N.  W.  180.  See  also  Blair  i:  Madison 
County,  81  Iowa  313,  46  N.  W.  1093. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Frazier, 
27  Kan.  463. 

Michigan. — -  Lang^vorthy  v.  Green  Tp.,  88 
Mich.  207,  50  N.  W.  130. 

Missouri. —  Barr  v.  Kansas  City,  121  Mo. 
22,  25  S.  W.  562. 

New  Hampshire. —  See  ISTebonne  v.  Concord 
R.  Co.,  68  N.  H.  296,  44  Atl.  521. 

New  York. —  Wilson  v.  American  Bridge 
Co.,  74  N.  Y.  App.  Div.  596,  77  N.  Y.  Suppl. 
820;  Knoll  i:  Third  Ave.  R.  Co.,  46  N.  Y. 
App.  Div.  527,  62  N.  Y.  Suppl.  16  [affirmed 
in  168  N.  Y.  592,  60  N.  E.  1113];  Macer  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  Super.  Ct.  461. 
See  McDonald  v.  New  York,  etc.,  R.  Co.,  13 
Misc.  651,  34  N.  Y.  Suppl.  921. 

Pennsylvania. —  Reading  City  Pass.  R.  Co. 
i\  Eckert,  (1886)  4  Atl.  530. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Avres,  83 
Tc>:.  268,  18  S.  W.  684;  Sabine,  etc.,  R.  Co.  v. 
Ewing,  7  Tex.  Civ.  App.  8.  26  S.  W.  638. 

Wisconsin. —  Abbot  v.  Dwinncll,  74  Wis. 
514,  43  N.  W.  496;  Quaife  V.  Chicago,  etc., 
R.  Co.,  48  Wis.  513,  4  N.  W.  658,  33  Am.  Rep. 
821. 

See  15  Cent.  Dig.  tit.  "Damage?,"  §  483. 

Testimony  of  a  physician  as  to  the  opinion 
of  other  consulting  physicians  with  whom 
he  made  an  examination  of  plaintiff  is  ob- 
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nor  is  it  necessary  that  the  testimony  of  the  physician  be  confined  to  the  result  of 
the  examination.  He  may  go  into  details  concerning  the  same.^^  So  where  there 
is  evidence  of  the  permanency  of  the  injury,  the  fact  that  the  physician  was  called 
a  considerable  period  after  the  infliction  thereof  does  not  render  his  testimony 
incompetent ;  but  a  physician's  testimony  as  to  the  probable  effect  of  an  injury 
should  show  that  such  result  is  reasonably  certain  and  not  a  mere  likelihood,'"'  and 
must  be  confined  to  the  particular  injury  in  question.''^  So  too  defendant  has  a 
right  to  show  by  medical  testimony  that  the  diseased  condition  probably  arose 
from  another  source  and  was  not  caused  by  the  injury  complained  of.*^  But 
while  the  condition  of  an  injured  person,  especially  soon  after  the  injury,  is  usu- 
ally proven  by  expert  medical  testimony,"*^  there  is  no  rule  limiting  the  evidence 
to  tlie  testimony  of  witnesses  of  this  class,  and  the  mother  of  a  child  may  testify 
to  the  extent  of  its  injuries  and  as  the  injured  party  himself  is  ordinarily  the 
person  best  acquainted  with  his  own  condition,*^  he  may  testify  to  such  condition 
and  to  the  extent  of  his  injuries.*^ 

(2)  Physical  Examination  of  Plaintiff.  In  an  action  for  personal  injuries 
it  is  not  error  to  allow  an  expert  witness  to  examine  plaintiff's  injuries  in  the 
presence  of  the  jury.*^ 

(ii)  For  Injuries  to  Property — (a)  In  General.  Where  property  is 
injured  or  destroyed  the  admissibility  of  evidence  to  prove  the  extent  of  the 
damages  is  dependent  very  lai'gely  of  course  upon  the  particular  facts  involved. 
Hence  evidence  clearly  showing  that  the  damage  is  not  trivial  or  temporary  should 
not  be  excluded,"*^  and  all  circumstances  connected  with  the  injury  bearing  upon 
an  item  of  damage  may  generally  be  considered."*^  If  the  property  has  a  lease  or 
rental  value  during  the  time  plaintiff  is  deprived  of  its  use,  evidence  of  a  loss  of  or 


jeetionable  as  hearsay.  Ponea  v.  Crawford, 
18  Nebr.  551,  26  N.  W.  365. 

The  certificate  of  a  physician  as  to  the 
character  and  extent  of  an  injury,  to  be 
admissible,  must  be  verified.  Burlington, 
etc.,  R.  Co.  V.  Budin,  6  Colo.  App.  275,  40 
Pac.  503. 

38.  Sherwood  v.  Chicago,  etc.,  R.  Co.,  88 
Mich.  108,  50  N.  W.  101;  Ashton  v.  Detroit 
City  R.  Co.,  78  Mich.  587,  44  N.  W.  141. 

39.  Keyser  v.  Chicago,  etc.,  R.  Co.,  06 
Mich.  390,  33  N.  W.  867  (where  the  phy- 
sician was  called  five  years  after  the  inflic- 
tion of  the  injury)  ;  Barkley  v.  New  York 
Cent.,  etc.,  R.  Co.,  35  N.  Y.  App.  Div.  228, 

54  N.  Y.  Suppl.  766;  Block  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  371,  61  N.  W.  1101,  46 
Am.  St.  Rep.  849,  27  L,  R.  A.  365. 

40.  Jewell  v.  New  York  Cent.,  etc.,  R.  Co., 
27  N.  Y.  App.  Div.  500,  50  N.  Y.  Suppl. 
848;  Savage  v.  Third  Ave.  R.  Co.,  25  Misc. 
(N.  Y.)  426,  54  N.  Y.  Suppl.  932;  McClain 
V.  Brooklyn  City  R.  Co.,  6  N.  Y.  St.  49; 
O'Reilly  v.  Monongahela  St.  R.  Co.,  17  Pa. 
Super.  Ct.  626. 

41.  Lentz  v.  Dallas,  96  Tex.  258,  72  S.  W. 
59  [reversing  (Civ.  App.  1902)  69  S.  W.  1661. 

42.  Edwards  v.  Three  Rivers,  96  Mich.  625, 

55  N.  W.  1003.  See  also  McFadden  v. 
Santa  Ana,  etc.,  R.  Co.,  87  Cal.  464,  25  Pac. 
681,  11  L.  R.  A.  252. 

43.  Birkel  v.  Chandler,  26  Wash.  241,  66 
Pac.  406. 

44.  Birkel  v.  Chandler,  26  Wash.  241,  66 
Pac.  406. 

45.  Atchison,  etc.,  R.  Co.  v.  Click,  (Tex. 
Civ.  App.  1895)  32  S.  W.  226. 


46.  Owens  v.  Kansas  City,  etc.,  R.  Co.,  95 
Mo.  169,  8  S.  W.  350,  6  Am.  St.  Rep.  39 
(holding  that  an  injured  party  might  tes- 
tify that  the  nerves  of  his  head,  side,  and 
left  limb  were  paralyzed);  Atchison,  etc., 
R.  Co.  v.  Click,  (Tex.  Civ.  App.  1895)  32 
S.  W.  226;  Wright  v.  Ft.  Howard,  60  Wis. 
119,  18  N.  W.  750,  50  Am.  Rep.  350. 

Bodily  suffering  may  be  testified  to  by  the 
injured  party  himself  for  the  pixrpose  of 
showing  the  character  of  the  injury  (Martin 
V.  Sherwood,  74  Conn.  475,  51  Atl.  526),  or 
testimony  that  the  injured  party  suffered 
may  be  given  by  her  husband  (Goshen  v. 
England,  119  Ind.  368,  21  N.  E.  977,  5 
L.  R.  A.  253). 

47.  Lanark  v.  Dougherty,  153  III.  163,  38 
N.  E.  892.  See  also  South  Bend  v.  Turner, 
156  Ind.  418,  00  N.  E.  271,  83  Am.  St. 
Rep.  200,  54  L.  R.  A.  396 ;  Bro\vn  Chicago, 
etc.,  R.  Co.,  (N.  D.  1903)  95  N.  W.  153. 

Further  as  to  physical  examination  see 
infra,  XIV,  B,  1.  And  see,  generally.  Dis- 
covery; Evidence. 

48.  Natoma  Water,  etc.,  Co.  v.  McCoy,  23 
Cal.  490. 

If  the  action  is  for  the  negligent  burning  of 
forest  timber,  evidence  of  the  character  and 
value  of  the  timber  as  lumber  is  admissible 
on  the  question  of  damages.  Cleland  v. 
Thornton,  43  Cal.  437. 

49.  Illinois. —  Ottawa  Gas  Light,  etc.,  Co. 
V.  Graham,  28  111.  73,  81  Am.  Dec.  263. 

Massachusetts. —  Handforth  v.  Maynard, 
154  Mass.  414,  28  N.  E.  348. 

Michigan. —  Chandler  v.  Allison,  10  Mich. 
460. 

[XIII,  B,  2,  b,  (II),  (a)] 
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depreciation  in  such  value  is  competent/'^  The  evidence  must,  however,  ordinarily 
be  confined  to  the  property  affected,^'  and  the  dimininhed  rental  value  of  other 
property  similarly  situated  belonging  to  third  parties  cannot  be  shown/'^  80  a 
party  claiming  damages  for  an  obstruction  to  a  road  cannot  show  that  other 
persons  were  troubled  with  the  same  obstruction/'^ 

(b)  Particular  Kvnds  of  Injuries  —  (1)  Injuries  to  Animals.  Where  the 
action  is  for  the  negligent  killing  of  or  injury  to  an  animal,  the  plaintiff  may,  on 
the  question  of  damages,  show  its  pedigree,^  and  testimony  as  to  the  value  of  an 
injured  animal  at  the  time  of  the  trial  is  competent  as  bearing  upon  the  extent 
and  permanency  of  the  injury/''  So  too  the  change  in  the  disposition  of  an  animal 
may  be  shown  on  the  question  of  damages,'^^  and  evidence  of  a  probable  change 
in  its  disposition  has  been  held  admissible."  But  the  value  of  the  animal  must 
be  shown  by  the  best  evidence  attainable,^^  and  it  is  not  permissible  to  show  the 
value  of  an  injured  animal  by  comparing  its  appearance  with  other  animals  of  a 
stated  valuation,  where  other  and  better  evidence  is  obtainable.'^ 

(2)  Injuries  to  Crops.  In  an  action  for  an  injury  to  fully  matured  crops 
evidence  of  their  value  in  the  entirety  is  admissible,**  and  while  the  measure  of 


'New  York. —  O'Horo  v.  Kelsey,  60  N.  Y. 
App.  Div.  604,  70  N.  Y.  Suppl.  14;  Honsee  v. 
Hammond,  39  Barb.  89 ;  Ketcham  v.  Newman, 
14  Daly  57  [reversed  on  other  grounds  in  116 
N.  Y.  422,  22  N.  E.  1052]. 

Wisconsin. —  Hutchinson  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  541. 

If  there  has  been  no  sale  of  property  of  a 
similar  character  to  that  claimed  to  be  in- 
jured by  the  construction  of  a  railroad  from 
which  the  depreciation  in  value  can  be  as- 
certained, evidence  of  the  noise  and  jarring 
of  the  earth,  and  the  smoke  and  dust  caused 
by  passing  trains,  rendering  the  house  un- 
comfortable and  injuring  the  furniture 
therein,  is  admissible  as  an  aid  to  the  in- 
jury in  estimating  the  depreciation  in  value 
of  the  property.  St.  Louis,  etc.,  K.  Co.  v. 
Haller,  82  III.  208. 

In  showing  damages  to  a  dam  and  fish-trap 
caused  by  floating  logs  evidence  of  the  value 
of  the  fish  caught  is  admissible  for  the  pur- 
pose of  showing  the  amount  of  such  damages. 
Gwaltney  v.  Scottish  Carolina  Timber,  etc., 
Co.,  115  N.  C.  579,  20  S.  E.  465. 

If  the  act  complained  of  is  a  nuisance  to 
plaintiff's  property,  as  for  instance  a  de- 
posit of  refuse  and  sewage  upon  his  land, 
evidence  of  the  cost  of  the  removal  of  such 
offensive  deposit  is  relevant  as  bearing  on 
the  question  of  damages.  Watson  v.  New 
Milford,  72  Conn.  561,  45  Atl.  167,  77  Am. 
St.  Rep.  345. 

50.  Newman  v.  Metropolitan  El.  R.  Co.,  10 
N.  Y.  St.  12;  Lipscomb  v.  South  Bound  R. 
Co.,  05  S.  C.  148,  43  S.  E.  388.  See  also 
Daggett  V.  Colioes,  5  Silv.  Supreme  (N.  Y. ) 
183,  7  N.  Y.  Suppl.  882.  Compare  Gal- 
veston, etc.,  R.  Co.  V.  Beclit,  (Tex.  Civ.  App. 
1893)  21  S.  W.  971. 

51.  (Chicago,  etc.,  R.  Co.  v.  Smith,  0  Ind. 
A])]).  262,  33  N.  E.  241. 

52.  Sclinii,  etc.,  R.  Co.  v.  Knapp,  42  Ahi. 
480. 

53.  Since  to  do  ho  might  enable  him  to  re- 
cover dainagcH  for  tlie  troubh;  and  incon- 
venience of  Htrangcrs.  Pettingill  v.  Porter, 
3  Allen    (MawH.)  349. 
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The  cost  of  replacing  a  similar  structure 

is  admissible  in  an  action  for  damages  for 
the  destruction  of  the  former.  Southern 
Oil  Works  v.  Bickford,  14  Lea  (Tenn.)  651. 
But  if  the  building  destroyed  is  an  old  and 
dilapidated  one,  the  witness  should  not  be 
allowed  to  testify  as  to  the  cost  of  construct- 
ing a  new  one.  Chicago,  etc.,  R.  Co.  v. 
Davis,  78  111.  App.  58. 

54.  Parker  v.  Lake  Shore,  etc.,  R.  Co.,  93 
Mich.  607,  53  N.  W.  834;  Citizens'  Rapid- 
Transit  Co.  V.  Dew,  100  Tenn.  317.  45  S.  W. 
790,  66  Am.  St.  Rep.  754,  40  L.  R.  A.  518, 
holding  that  the  fact  that  the  animal  was 
a  dog  did  not  vary  the  rule.  The  evidence 
must,  however,  be  confined  to  the  animal  in- 
jured, and  it  is  error  to  admit  evidence  of 
the  value  of  a  thoroughbred  when  the  animal 
injured  is  only  of  graded  stock.  V/estern  R. 
Co.  V.  Lazarus,  88  Ala.  453,  6  So.  877.  See 
also  Union  Pac,  etc.,  R.  Co.  v.  Perkins.  7 
Colo.  App.  184,  42  Pac.  1047. 

55.  Cincinnati,  etc.,  R.  Co.  v.  Hogan,  16 
Ky.  L.  Rep.  444. 

56.  Whiteley  v.  China,  61  Me.  199. 

57.  Baltimore,  etc.,  Turnpike  Road  Co.  v. 
Crowther,  63  Md.  558,  1  Atl.  279,  where, 
in  an  action  for  an  injury  to  a  horse  which 
caused  it  to  run  away,  evidence  tending  to 
show  that  the  horse  would  probably  there- 
after run  away  every  chance  it  got  was  held 
admissible.  But  see  Van  Wagoner  v.  New 
York  Cement  Co.,  30  Hun  fN.  Y.)  552, 
where,  in  determining  how  much  the  market 
value  of  a  horse  had  suffered  because  of  its 
having  run  away,  evidence  that  the  value  of 
horses  generally  depreciated  a  certain  per 
cent  after  their  having  run  away  was  held 
admissible. 

58.  Georgia  Cent.  R.  Co.  v.  Main,  135  Ala. 
451,  33  So.  480. 

All  hypothetical  questions  of  value  must  be 
supported  by  proper  evidence.  Combs  v.  St. 
Louis,  etc.,  R.  Co.,  58  Mo.  App.  467. 

59.  Atchison,  etc.,  R.  Co.  v.  Harper,  19 
Kan.  529. 

60.  Thus  wlicre  the  action  is  for  the  de- 
struction of  gniin  in  the  stack  and  corn  on 
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damages  in  an  action  for  growing  crops  is  their  value  at  the  time  of  their 
destruction,^^  yet  in  determining  this  amount  evidence  of  the  probable  yield  and 
value  of  the  crop  had  it  progressed  to  maturity  is  admissible ;  and  proof  of  the 
yield  in  that  part  of  the  field  not  destroyed,"^  or  of  the  value  of  matured  crops  of 
the  variety  destroyed/*  is  admissible.  But  evidence  of  the  cost  of  putting  in  and 
cultivating  a  like  crop  to  the  same  state  of  maturity  is  inadmissible.^^ 

(3)  Injuries  to  Fruit  Trees.  In  an  action  for  the  recovery  of  damages  to  an 
orchard  evidence  of  the  amount  of  fruit  that  trees  of  like  nature  would  produce 
in  a  seasonable  year  and  the  market  value  thereof  has  been  condemned  as  too 
uncertain,^'^  although  later  cases  in  the  same  jurisdiction  hold  that  direct  evidence 
of  the  value  of  the  orchard  as  a  part  of  the  realty  is  admissible,  and  that  one  is  not 
confined  in  his  evidence  to  a  showing  of  the  market  value  of  the  land  before  and 
after  the  injury.''^  Nor  would  it  seem  to  be  material  whether  the  action  is 
brought  for  injury  to  or  destruction  of  a  single  tree  or  of  an  orchard.''^  It  has 
also  been  held  competent,  in  addition  to  showing  the  value  of  the  farm  before 
and  after  the  injury  to  the  trees,  to  offer  testimony  as  to  the  income  from  the 
orchard  for  several  years  prior  to  the  injury.^* 

(4)  Injuries  to  Fences.  As  the  measure  of  damages  for  the  destruction  of  a 
fence  is  the  value  thereof,  evidence  that  sorie  other  kind  of  a  fence  might  be  as 
efiicient  for  protection  as  the  one  destroyed  and  would  cost  less  has  been  held  not 
admissible.™ 

(5)  Injuries  to  Grass  and  Meadow.  Where  grass  or  meadow  has  been 
injured  or  destroyed  through  the  negligence  of  defendant,  the  value  of  the  same 
for  hay  or  grazing  purposes  is  admissible  as  a  basis  for  estimating  the  amount  of 
damages,'^^  and  if  the  roots  of  the  grass  are  destroyed  evidence  of  the  cost  of 
reseeding  the  meadow  and  that  no  crop  could  be  produced  the  first  year  is  admissi- 
ble.'''^ As  the  value  of  the  partial  use  of  a  pasture  could  best  be  determined  by  a 
knowledge  of  the  value  of  it  as  an  entirety,  evidence  of  such  entire  value  is  admis- 
sible, where  plaintiff  has  had  a  partial  use  thereof,''^  but  evidence  as  to  the  effect 
of  a  fire  upon  an  adjacent  meadow  is  not  admissible.'* 

(6)  Injuries  Caused  by  Flow  age.    In  an  action  for  damages  caused  by  an 


the  stalk  evidence  of  the  value  of  the  straw 
and  stalks  is  admissible.  Fatten  v  St. 
Louis,  etc.,  R.  Co.,  87  Mo.  117,  56  Am.  Eep. 
446. 

For  the  destruction  of  matured  or  ungath- 
ered  cotton  evidence  of  what  the  cotton  would 
have  yielded  when  gathered,  ginned,  and 
bailed  (Gulf,  etc.,  R.  Co.  v.  Summers,  3  Tex. 
App.  Civ.  Cas.  §  348)  or  the  estimated  worth 
per  bale,  together  with  the  estimated  value 
per  bale  of  ginning  and  baling  (Gulf,  etc., 
R.  Co.  V.  Sumrow,  (Tex.  App.  1887)  18 
S.  W.  135)  is  competent  and  admissible. 

61.  See  supra,  XI,  C,  2,  g. 

62.  St.  Louis,  etc.,  R.  Co.  v.  Lyman,  57 
Ark.  512,  22  S.  W.  170  [distinguishing  St. 
Louis,  etc.,  R.  Co.  v.  Yarborough,  56  Ark. 
612,  20  S.  W.  515];  Chicago,  etc.,  R.  Co.  v. 
Sehaffer,  26  111.  App.  280 ;  Sanderlin  v.  Shaw, 
51  N.  C.  225. 

63.  Adams  v.  Stadler,  78  111.  App.  432. 

64.  Gulf,  etc.,  R.  Co.  v.  McGowan,  73  Tex. 
355,  11  S.  W.  336.  See  also  Ethridge  v.  San 
Antonio,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1897) 
39  S.  W.  204. 

65.  Chicago,  etc.,  R.  Co.  r.  Barnes,  10  Ind. 
App.  460,  38  N.  E.  428. 

66.  Missouri  Pac.  R.  Co.  v.  Haynes,  1  Kan. 
App.  586,  42  Pac.  259. 

67.  Missouri,  etc.,  R.  Co.  v.  Lycan,  57  Kan. 

[14] 


635,  47  Pac.  526;  Atchison,  etc.,  R.  Co.  v. 
Emmerson,  (Kan.  App.  1897)  50  Pac.  70; 
Atchison,  etc.^  R.  Co.  v.  Hamilton,  6  Kan. 
App.  447,  50  Pac.  102. 

68.  Whitbeck  v.  New  York  Cent.  R.  Co., 
36  Barb.  (N.  Y.)  644. 

69.  Rowe  V.  Chicago,  etc.,  R.  Co.,  102  Iowa 
286,  71  N.  W.  409  [.followed  in  Krejei  v. 
Chicago,  etc.,  R.  Co.,  117  Iowa  344,  90  N.  W. 
708]. 

70.  The  reason  being,  as  is  said  in  this 
case,  that  a  party  has  a  right  to  fence  his 
land  in  the  manner  he  chooses.  Ohio,  etc., 
R  Co.  V.  Trapp,  4  Ind.  App.  69,  30  N.  E. 
812.  But  compare  Gulf,  etc.,  R.  Co.  v.  Wal- 
lace, 14  Tex.  Civ.  App.  386,  37  S.  W. 
382. 

71.  Terre  Haute,  etc.,  R.  Co.  v.  Walsh,  11 
Ind.  App.  13,  38  N.  E.  534;  Buttles  v.  Chi- 
cago, etc.,  R.  Co.,  43  Mo.  App.  280;  Texas, 
etc.,  R.  Co.  V.  Ervay,  3  Tex.  App.  Civ.  Cas. 
§  47.  See  also  Gulf,  etc.,  R.  Co.  v.  Kluge, 
(Tex.  App.  1886)  17  S.  W.  944. 

72.  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  110 
Ind.  225,  11  N.  E.  285. 

73.  Gulf,  etc.,  R.  Co.  v.  Jones,  1  Tex.  Civ. 
App.  372,  21  S.  W.  145. 

74.  Especially  where  the  matter  in  issue 
is  susceptible  of  direct  proof.  Gates  v.  Chi- 
cago, etc.,  R.  Co.,  44  Mo.  App.  488. 
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overfiowage  of  plaintiff's  land,  due  to  the  negligent  or  unlawful  act  of  defendant, 
it  is  competent  to  show  the  diniinislied  products  of  the  land  during  the  succeed- 
ing year  as  compared  with  the  year  previous;''''  and  tlie  unfitness  of  the  land  to 
immediately  produce  crops  as  it  had  done  previously;'"  and  as  further  showing 
the  effect  upon  the  land  for  agricultural  purposes  unsuccessful  attempts  to  raise  a 
crop  may  be  shownJ''  "While  damages  accruing  after  the  commencement  of  a 
suit  are  not  recoverable,"^  evidence  of  injui-y  caused  by  a  similar  flowage  is  admis- 
sible as  showing  the  consequences  of  the  act  complained  of.''*  If  the  flowage  is 
occasioned  by  a  nuisance,  evidence  of  the  previous  condition  of  the  land  before 
the  erection  of  the  same  is  competent  ;*°  and  when  the  nuisance  cannot  for  proper 
reasons  be  abated,  plaintiff  may  recover  for  the  costs  of  rendering  his  premi.ses 
secure  therefrom.^^  Damages  for  overflow  of  land  contiguous  or  in  a  near-by 
locality  cannot  be  inquired  into,^^  unless  tlie  condition  of  the  two  tracts  with 
regard  to  productiveness  be  proved  in  every  material  particular.^'  So  where  the 
damages  are  temporary  only,  evidence  of  the  general  depi-eciation  of  the  property 
should  not  be  admitted.^ 

(c)  Expenses  Incurred.  Where,  because  of  a  wrong  or  injury  to  property, 
expenses  are  incurred,  either  in  repairing  the  same  or  otherwise,  evidence  thereof 
is  admissible  on  the  question  of  damages  ;^^  and  while  ordinarily  it  must  also  be 
shown  that  the  amount  expended  is  reasonable,^®  yet  where  the  amount  thus 
expended  was  small  and  consisted  of  expenditures  fully  understood  by  the  jury 
an  omission  of  such  proof  was  held  not  to  be  error.^  So  where  the  repairs  have 
actually  been  made,  proof  of  the  actual  expenditure  must  be  given,  and  the 
estimated  cost  thereof  is  inadmissible.^^ 

(d)  Yalue  Before  and  After  Injury.  Where  property  has  been  injured  by 
the  unlawful  act  of  another,  evidence  of  its  comparative  value  before  and  after 
the  injury,  if  confined  within  a  reasonable  space  of  time,  is  admissible ;    but  as  it 


75.  Garrett  v.  Edenton,  74  N.  C.  388.  See 
also  Witheral  v.  Muskegon  Booming  Co.,  68 
Mich.  48,  35  N.  W.  758,  13  Am.  St.  Eep.  325. 

76.  Xoe  V.  Chicago,  etc.,  E.  Co.,  76  Iowa 
360,  41  N.  W.  42;  Sabine,  etc.,  R.  Co.  v. 
Brousard,  69  Tex.  617,  7  S.  W.  374,  holding 
that  it  was  also  competent  to  show  the  num- 
ber and  value  of  plaintiff's  animals  that  died 
after  the  overflow,  and  that  it  was  the  cause 
of  their  death. 

77.  Georgia  R.,  etc.,  Co.  r.  Berry,  78  Ga. 
744,  4  S.  E.  10. 

78.  Polly  V.  McCall,  37  Ala.  20. 

79.  Polly  V.  McCall,  37  Ala.  20;  Goodrich 
V.  Dorset  "Marble  Co.,  60  Vt.  280,  13  Atl. 
636. 

80.  Aldworth  r.  Lynn,  153  Mass.  53,  26 
N.  E.  229,  25  Am.  St.  Rep.  608,  10  L.  R.  A. 
210. 

81.  Bardcn  i".  Portage,  79  Wis.  126,  48 
N.  W.  210.  See  Burnett  v.  Nicholson,  86 
N.  C.  99. 

82.  Kellihcr  r.  Miller,  97  Mass.  71.  And 
800  Gentry  v.  Richmond,  etc.,  R.  Co.,  38  S.  C. 
284,  Hi  S.  K.  893. 

83.  CJroon  v.  Taylor,  etc.,  R.  Co.,  79  Tex. 
604,  15  S.  W.  685. 

84.  (»ulf,  etc.,  II.  Co.  V.  Frederickson, ( Tex. 
Sup.  1892)   19  S.  W.  124. 

Proof  of  appreciation  in  value  of  plaintiff's 
proniiHOH  hy  reason  of  an  iniprovoment  miulo 
by  !i  cify  in  not  lulriiiHHihlc  ngiiiiist  a  property- 
owner  in  an  nclion  by  liim  to  recover  dani- 
agoH  for  nn  ovci-flow  of  water  upon  his  prem- 
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ises  caused  by  such  improvement.  Covington 
V.  Ulrich,  14  Ky.  L.  Rep.  302. 

85.  Central  R.,  etc.,  Co.  r.  Warren,  84  Ga. 
329,  10  S.  E.  918,  holding  that,  in  an  action 
to  recover  for  injuries  to  a  mule,  evidence  of 
expense  incurred  in  caring  for  the  animal 
while  it  was  imable  to  work  is  admissible. 
And  see  Axlebrood  v.  Rosen,  21  Misc.  (X.  Y. ) 
352,  47  N.  Y.  Suppl.  164. 

86.  Gumb  t.  Twentv-Third  St.  R.  Co.,  114 
N.  Y.  411,  21  N.  E.  993;  Edge  f.  Third  Ave. 
R.  Co.,  57  N.  Y.  App.  Div.  29,  67  K  Y. 
Suppl.  1002.  And  see  Childs  v.  O'Learv, 
174  Mass.  Ill,  54  N.  E.  490. 

An  objection  on  this  ground  is  obviated, 
however,  if  the  party  making  the  repairs  is 
subsequently  called  to  testify  that  the 
charges  were  reasonable.  Lynch  v.  Kluher, 
20  Misc.  (N.  Y.)  601,  46  N.  Y.  Suppl. 
428. 

87.  Chaperon  r.  Portland  Electric  Co.,  41 
Oreg.  39,  67  Pac.  928. 

88.  Lafayette  v.  Gaffney,  47  Hun  (N.  Y.) 
583. 

89.  Chicago,  etc.,  R.  Co.  v.  Burden,  14  Ind. 
App.  512,  43  N.  E.  155;  Van  Deusen  v. 
Young,  29  Barb.  (N.  Y.)  9;  Seely  v.  Alden, 
61  Pa.  St.  302,  100  Am.  Dec.  042.  Com]mre 
Kansas  City  u.  Frohwerk,  10'  Kan.  App.  120, 
02  Pac.  432. 

The  price  plaintiff  paid  for  property  twelve 
years  bd'orc  llic  injiiry  coiiiiiliiiiu'd  of  is  too 
remote  to  be  competent  for  (lie  j)>irpos('  of 
determining    the    damages    for    nn  injury 
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cannot  be  presumed  that  a  municipality  will  allow  its  sewers  to  remain  permauentlj 
defective,  evidence  of  tlie  value  of  the  property  before  and  after  the  sewer  became 
defective  would  not  furnish  the  proper  criterion  for  estimating  the  damages.''" 

(e)  Testimony  of  Amount  in  Aggregate.  After  a  party  has  stated  not  only 
that  there  is  damage  to  his  property,  but  in  what  particular  such  damages  have 
arisen,  it  is  sometimes  permissible  to  allow  him  to  make  a  general  estimate  of  the 
amount,  leaving  it  to  the  cross-examiner  to  develop  the  assumed  amount  of  each 
item,^^  but  where  no  such  previous  evidence  has  been  introduced,  a  general  and 
sweeping  statement  as  to  the  amount  of  damages  is  not  permissible.^^ 

3.  For  Particular  Purposes  —  a.  To  Establish  Exemplary  Damages  and 
Amount  Thereof  —  (i)  In  Gsnebal.  A  plaintiff  has  of  course  a  right  to  inquire 
into  the  motives  of  defendant  and  bring  the  same  before  the  jury  for  the  purpose 
of  recovering  exemplary  or  punitive  damages  in  all  actions  where  damages  of 
this  nature  are  recoverable,^^  and  all  acts  and  circumstances  connected  with  the 
transaction  tending  to  exhibit  or  explain  the  motive  of  the  defendant,  and  show- 
ing that  he  acted  wantonly  or  maliciously,  or  was  flagrantly  or  criminally  negli- 
gent are  generally  speaking  admissible.^*  On  the  other  hand  evidence  on  behalf 
of  defendant  tending  to  show  a  justification  and  the  absence  of  gross  negligence 
or  malice  is  admissible.^^  Thus  defendant  or  his  agent  ^'^  may  testify  in  person 
as  to  what  his  intent  was.  Nor  can  malice  be  inferred  from  the  mere  doing  of 
an  unlawful  act.''^ 

(n)  Pecuniary  Condition  of  Defendant.  Evidence  of  the  pecuniary  con- 
dition and  financial  circumstances  of  defendant  is  usually  held  to  be  relevant 


thereto.  Denison,  etc.,  R.  Co.  v.  Cummins, 
(Tex.  Civ.  App.  1897)  42  S.  W.  588. 

Where  attached  property  is  sold  at  public 
auction,  the  price  at  which  it  was  sold  may 
be  sho^vn  as  aiTeeting  the  amount  of  dam- 
ages, unless  the  condition  of  the  goods  had 
changed  or  the  sale  was  too  remote  from  the 
date  of  the  conversion.  Raymond  Syndicate 
V.  Guttentag,  177  Mass.  562,  59  N.  E.  446. 

90.  Nashville  v.  Comar,  88  Tenn.  415,  12 
S.  W.  1027,  7  L.  R.  A.  465. 

91.  Dougherty  v.  Stewart,  43  Iowa  648; 
Maxwell  i-.  Bay  City  Bridge  Co.,  46  Mich. 
278,  9  N.  W.  410. 

92.  Georgia. —  Smith  v.  Eubanks,  72  Ga. 
280.  See  also  Johnson  v.  Lovett,  31  Ga. 
187. 

Indiana. —  Mitchell  v.  Allison,  29  Ind.  43. 
Iowa. — -Dougherty  v.  Stewart,  43  Iowa  648. 
Neio  York. —  Brown  v.  Elliott,  4  Daly  329. 
United  States. —  Dushane  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  ed.  810. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  460. 

93.  Merrills  v.  Tariff  Mfg.  Co.,  10  Conn. 
384,  27  Am.  Dec.  682;  Schindel  v.  Schindel, 
12  Md.  108;  Sutton  v.  Mandeville,  23  Fed. 
Cas.  No.  13,651,  1  Cranch  C.  C.  187;  The 
Yankee  v.  Gallagher,  30  Fed.  Cas.  No.  18,124, 
1  McAll.  467. 

Exemplary  damages  not  being  recoverable 
in  a  civil  action  for  arson  (Gebhart  v.  Burk- 
ett,  57  Ind.  378,  26  Am.  Rep.  61),  nor  in  an 
action  by  a  tenant  against  his  landlord  for 
forcibly  entering  upon  and  ejecting  him, 
such  acts  being  punishable  as  a  criminal 
offense  (Moyer  v.  Gordon,  113  Ind.  282,  14 
N.  E.  476),  hence  evidence  of  the  motive  of 
such  action  is  not  material  or  admissible. 

94.  Voltz  i;.  Blaekmar,  64  N.  Y.  440 ;  Cleg- 
horn  V.  New  York  Cent.,  etc.,  R.  Co.,  56 


N.  Y.  44,  15  Am.  Rep.  375.  See  also  Jones 
V.  The  Cortes,  17  Cal.  487,  79  Am.  Dec.  142. 

A  record  of  a  former  suit  between  the  par- 
ties, in  which  the  plaintiff  had  recovered  dam- 
ages for  the  wrongful  act  of  the  defendant 
in  obstructing  and  diverting  water  from  a 
certain  race,  is  admissible  in,  an  action 
against  the  same  defendant  for  befouling  the 
watercourse,  as  it  tends  to  show  malice  in 
the  interference  thereof.  Price  v.  Lawson, 
74  Md.  499,  22  Atl.  206. 

The  declarations  of  a  defendant  that  he 
wished  plaintiff's  grove  of  trees  had  been 
entirely  destroyed  is  admissible  in  an  action 
against  him  for  negligently  setting  out  the 
fire,  as  tending  to  show  a  malicious  state  of 
mind.    Wilkinson  v.  Drew,  75  Me.  360. 

Declarations  of  counsel  made  on  a  former 
trial,  in  the  course  of  his  argument  to  the^ 
jury,  are  not  competent  to  prove  malice  on  a 
subsequent  trial.  Baltimore,  etc.,  R.  Co.  v. 
Boyd,  67  Md.  32,  10  Atl.  315,  1  Am.  St.  Rep. 
362. 

95.  Alabama. —  Dearing  v.  Moore,  26  Ala, 
586. 

California. —  Dorsey  v.  Manlove,  14  Cal. 
553. 

Minnesota. — Fay  v.  Davidson,  13  Minn.  523. 

Missouri. —  Henry  v.  Hug,  76  Mo.  342. 

New  York. —  Voltz  v.  Blackmar,  64  N.  Y. 
440 ;  Millard  v.  Brown,  35  N.  Y.  297. 

Vermont. — ■  Camp  v.  Camp,  59  Vt.  667,  10 
Atl.  748. 

United  States. —  Boyle  v.  Case,  18  Fed.  880,. 
9  Sawy.  386. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  473. 

96.  Norris  v.  Morrill,  40  N.  H.  395. 

97.  Georgia  R.,  etc.,  Co.  v.  Eskew,  86  Ga. 
641,  12  S.  E.  1061,  22  Am.  St.  Rep.  490. 

98.  Williams  v.  Newberry,  32  Miss.  256. 
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and  admissible  as  bearing  upon  the  anaount  of  punitive  or  exemplary  damages 
wliich  may  be  awarded ;  but  when  no  such  damages  are  in  issue  and  recovery 
of  compensatory  damages  only  is  permissiljle  the  admission  of  such  evidence  is 
error  ;^  and  where  there  are  several  defendants  sued  jointly  in  trespass,  inasmuch 
as  the  same  amount  of  damages  must  be  assessed  against  all,  it  is  error  to  instruct 
the  jury  that  they  may  take  into  consideration  the  pecuniary  ability  of  each  indi- 
vidual defendant  to  pay  punitive  or  exemplary  damages.^ 

b.  To  Show  Lost  Profits.  Whether  or  not  evidence  of  loss  of  profits  is  or  is 
not  admissible  depends  in  many  cases  upon  the  extremely  troublesome  and  unset- 
tled question  of  whether  or  not  such  profits  are  a  legitimate  item  of  damages.^ 
When  they  are  clearly  such,  evidence  bearing  thereon  is  of  course  admissible ;  * 
but  such  evidence  must  not  be  uncertain  or  speculative.^    So  too  in  some  actions, 


99.  Colorado.  —  Courvoisier  v.  Kaymond, 
23  Colo.  113,  47  Pac.  284. 

Georgia. —  Compare  Georgia  R.  Co.  v. 
Homer,  73  Ga.  251. 

Illinois. —  Jones  v.  Jones,  71  111.  562. 

Indiana. — Atkinson  v.  Van  Cleave,  25  Ind. 
App.  5€8,  57  N.  E.  731. 

Kentucky. —  Contra,  Givens  v.  Berkley,  108 
Ky.  236,  56  S.  W.  158,  21  Ky.  L.  Rep.  1653 
[overruling  Louisville,  etc.,  R.  Co.  v.  Mahony, 
7  Bush  235;  Gore  v.  Chadwick,  6  Dana  477]. 

Maine. —  Webb  v.  Gilman,  80  Me.  177,  13 
Atl.  688. 

Maryland. —  Sloan  v.  Edwards,  61  Md.  89. 
Minnesota. — ^McCarthy  v.  Niskern,  22  Minn. 
90. 

Mississippi. —  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  So.  53. 

Missouri. —  Dailey  v.  Houston,  58  Mo.  361 ; 
Eagleton  v.  Kabrich,  66  Mo.  App.  231;  Hayes 
V.  St.  Louis  R.  Co.,  15  Mo.  App.  584. 

Wew  Hampshire. —  Belknap  v.  Boston,  etc., 
R.  Co.,  49  N.  H.  358. 

New  York. —  Fry  v.  Beimett,  4  Duer  247. 

Ohio. —  Hayner  'v.  Cowden,  27  Ohio  St.  292, 
22  Am.  Rep.  303;  Steen  v.  Friend,  20  Ohio 
Cir.  Ct.  459,  11  Ohio  Cir.  Dee.  235. 

Tennessee. — Nashville  St.  R.  Co.  v.  O'Bryan, 
104  Tenn.  28,  55  S.  W.  300;  Cumberland  Tele- 
phone, etc.,  Co.  V.  Shaw,  102  Tenn.  313,  52 
S.  W.  163. 

Wisconsin  —  Gilman  v.  Brown,  115  Wis.  1, 
91  N.  W.  227  ;  Eggett  v.  Allen,  106  Wis.  633, 
82  N.  W.  556 ;  Spear  v.  Sweeney,  88  Wis.  545, 
60'  N.  W.  lOGO ;  Meibus  v.  Dodge,  38  Wis. 
300,  20  Am.  Rep.  6. 

Wyoming. —  Cosfriff  v.  Miller,  10  Wyo. 
190,  68  Pac.  200. 

United  States. —  Brown  v.  Evans,  17  Fed. 
912,  8  Sawy.  488. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  474. 

1.  A  labama. —  Barbour  County  v.  Horn,  48 
Ala.  506. 

(leorqia. —  Higgins  v.  Cherokee  R.  Co.,  73 
Ga.  14!). 

Iowa. —  Hunt  «.  Chicago,  etc.,  R.  Co.,  20 
Iowa  363. 

Minnesota. —  f!ohen  v.  Goldberg,  65  Minn. 
473,  07  N.  W.  11 4 9. 

Missouri. —  (Jlark  n.  Fairley,  .30  Mo.  A])|). 
335. 

Nchraska. — Roscwater  v.  Hoffman,  24  Nebr. 
222,  38  N.  W.  857. 

Nev)  York. —  Laidlaw  v.  Sage,  1.58  N.  V. 
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73,  52  N.  E.  679,  44  L.  R.  A.  216  [reversing 
2  N.  Y.  App.  Div.  374,  37  N.  Y.  Suppl.  770] ; 
Moody  V.  Osgood,  50  Barb.  628;  Englert  v. 
Kruse,  14  Daly  247,  8  N.  Y.  St.  375. 

Tennessee. —  Dush  v.  Fitzhugh,  2  Lea  307. 

Canada. —  See  Pricj  v.  Wright,  35  N. 
Brunsw.  26. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  474. 

2.  Smith  V.  Wunderlich,  70  HI.  426  [ap- 
proving Toledo,  etc.,  R.  Co.  v.  Smith,  57  111. 
517].  Where  an  action  is  against  a  railroad 
company  and  its  conductor  for  damages  for 
a  wrong  occasioned  by  the  conductor's  negli- 
gence, inasmuch  as  the  conductor  would  be 
liable  individually  for  any  judgment  that 
might  be  recovered,  it  follows  that  evidence 
of  the  wealth  of  the  company  should  not  be 
admitted  for  the  purpose  of  enhancing  dam- 
ages. Chicago  City  R.  Co.  v.  Henry,  62  111. 
142. 

3.  See  supra,  VII,  G. 

4.  Indiana. —  Boyce  v.  Brady,  61  Ind.  432; 
Fultz  V.  Wycoif,  25  Ind.  321. 

Michigan. — Barrett  v.  Grand  Rapids  Veneer 
Works,  110  Mich.  6,  67  N.  W.  976;  Fell  v. 
Newberry,  106  Mich.  542,  64  N.  W.  474:  Hop- 
kins V.  Sanford,  41  Mich.  243,  2  N.  W.  39. 

Minnesota. —  Silberstein  v.  Duluth  News- 
Tribune  Co.,  68  Minn.  430,  71  N.  W.  622. 

New  York. —  Marquart  v.  La  Farge,  5  Duer 
559. 

Pennsylvania. —  Douty  v.  Bird,  00  Pa.  St. 
48. 

Vermont. —  Conway  v.  Fitzgerald,  70  Vt. 
103,  39  Atl.  634. 

Wisconsi7i. —  Ramsey  v.  Holmes  Electric 
Protective  Co..  85  Wis.  174,  55  N.  W.  391. 

U7iited  States.— B.ojt  v.  Fuller,  104  Fed. 
192,  43  C.  C.  A.  406. 

See  15  Cent.  Dig.  tit.  "Damages."  §  471. 

5.  California.— -Tohin  v.  Post,  3  Cal.  373. 
Illinois. —  Hair  v.  Barnes,  26  111.  App.  580. 
Kansas. —  See  Missouri,  etc.,  R.  Co.  v.  Ft. 

Scott,  15  Kan.  435. 

New  York.— Wolf  r.  Hvass,  159  N.  Y.  551, 
54  N.  E.  1095;  Masterton  v.  Mt.  Vernon.  58 
N.  Y.  391 ;  Moss  r.  Tompkins,  69  Hun  288,  23 
N.  Y.  Suppl.  623. 

Tennessee. — McWhirter  v.  Douglas,  1 
Coldw.  591. 

United  Slates.— Viront  r.  Thornton,  100 
Fed.  35,  45  C.  C.  A.  211. 

Evidence  of  profits  which  a  railroad  would 
have  made  during  the  first  two  months  of  its 


DAMAGES 


[13  Cye.]  213 


such  as  for  the  breach  of  a  contract  of  employment  to  sell  certain  articles  upon 
commission,  or  a  certain  percentage/  or  for  the  breach  of  an  agreement  not  to 
use  certain  property  or  pursue  a  certain  business  in  competition  with  plaintiff,'' 
evidence  of  loss  of  profits  is  the  best  and  most  certain  proof  of  the  damage  attain- 
able ;  and  in  many  jurisdictions  evidence  of  profits  which  would  probably  have 
been  received  is  admissible,  not  as  the  measure  of  damages,  but  as  affording 
tlie  best  guide  or  aid  to  the  jury  of  which  the  nature  of  the  case  admits  in  the 
exercise  of  a  proper  discretion  in  estimating  the  damages  ;  ^  and  for  like  purpose 
evidence  of  the  actual  past  profits  and  receipts  is  ordinarily  admissible,^  if  not  too 
remote  from  the  injury  or  wrong  complained  of.-"^ 

C.  Sufficiency —  l.  In  General.  It  is  a  general  rule,  applicable  in  all  actions, 
whether  ex  contractu  or  ex  delicto,  that  the  amount  of  damage  which  a  ijlaintiflf 
is  entitled  to  recover  must  not  only  be  alleged,  but  proved  with  reasonable  cer- 
tainty by  competent  evidence  as  well;"  although  exemplary  or  punitive  damages 
may  be  determined  from  the  character  and  attendant  circumstances  of  the  acts 
themselves,  without  evidence  of  an  estimate  of  the  amount  thereof,  or  data  upon 
which  the  amount  should  be  reckoned.*^ 


existence  cannot  be  shown  by  eviden  e  of  what 
it  did  actually  make  during  the  corresponding 
two  months  of  the  succeeding  year  after  it 
had  been  in  operation  for  ten  months.  Flor- 
ida Northern  R.  Co.  v.  Southern  Supply  Co., 
112  Ga.  1,  37  S.  E.  130. 

6.  Rio  Grande  Western  R.  Co.  v.  Ruben- 
stein,  5  Colo.  App.  121,  38  Pac.  76  (holding 
that  in  such  case  evidence  of  what  the  plain- 
tiff made  under  the  contract  previous  to  his 
unlawful  discharge,  as  well  as  the  amount  of 
sales  of  such  article  in  the  same  territory  by 
other  parties  thereafter,  is  admissible  as  the 
best,  most  direct,  and  in  fact  the  only  legiti- 
mate evidence  of  showing  what  damages  he 
has  actually  sustained)  ;  Hichhorn  v.  Brad- 
ley, 117  Iowa  130,  90  N.  W.  592;  New  York, 
etc.,  R.  Co.  V.  Carhart,  1  N.  Y.  St.  426 ;  Pitts- 
burg Gauge  Co.  v.  Ashton  Valve  Co.,  184  Pa. 
St.  36,  39  Atl.  223.  See  also  Wakeman  v. 
Wheeler,  etc.,  Mfg.  Co.,  101  N.  Y.  205,  4 
N.  E.  264,  54  Am.  Rep.  676.  But  see  Union 
Refining  Co.  v.  Barton,  77  Ala.  148. 

7.  Wittenberg  v.  Mollyneaux,  60  Nebr.  583, 
83  N.  W.  842  (in  which  case  the  loss  of 
profits  would  be  the  actual  and  legal  result 
of  the  breach,  and  evidence  of  the  plaintiff's 
business  both  before  and  after  the  breach  of 
the  contract  is  therefore  admissible)  ;  Hitch- 
cock V.  Anthony,  83  Fed.  779,  28  C.  C.  A.  80. 
And  see  Ratcliffe  v.  Evans,  [1892]  2  Q-  B. 
524,  56  J.  P.  837,  61  L.  J.  Q.  B.  535,  66  L.  T. 
Rep.  N.  S.  794,  40  Wkly.  Rep.  578 ;  Turner  v. 
Burns,  24  Ont.  28. 

8.  Jackson  v.  Stanfield,  137  Ind.  592,  36 
N.  E.  345,  37  N.  E.  14,  23  L.  R.  A.  588; 
Peshine  v.  Shepperson,  17  Gratt.  (Va.)  472, 
94  Am.  Dec.  468;  Shepard  v.  Milwaukee  Gas 
Light  Co.,  15  Wis.  318,  82  Am.  Dec.  679. 
See  also  Chandler  v.  Allison,  10  Mich.  460. 

The  damages  for  an  unlawful  seizure  of 
machinery,  whereby  a  mill  owner  is  delayed 
ten  days  in  putting  it  in  operation,  is  properly 
estimated  by  showing  the  value  of  the  use  of 
the  machinery  for  the  time  of  the  delay  oc- 
casioned by  the  seizure.  Halcomb  v.  Stubble- 
field,  76  Tex.  310,  13  S.  W.  231.  Although 
evidence  of  the  aggregate  sum  which  the  ma- 


chine would  have  earned  each  day  is  mislead- 
ing unless  connected  with  evidence  as  to  the 
expense  of  running  the  machine  as  well.  Bar- 
ney V.  Douglass,  22  Wis.  464. 

9.  Georgia. —  Smith  v.  Eubanks,  72  Ga. 
280.    See  also  Juchter  v.  Boehm,  67  Ga.  534. 

Iowa. —  Willis  v.  Perry,  92  Iowa  297,  60 
N.  W.  727,  26  L.  R.  A.  124. 

Ma/ryland. —  Shafer  v.  Wilson,  44  Md.  268. 

Michigan. —  Charon  v.  Roby  Lumber  Co., 
66  Mich.  68,  32  N.  W.  925 ;  Allison  v.  Chand- 
ler, 11  Mich.  542. 

iVew  York. —  Myers  v.  Sea  Beach  R.  Co.,  167 
N.  Y.  581,  60  N.  E.  1117  (  holding  that  plain- 
tiff's testimony  from  memory,  of  the  amount 
of  his  profits  both  before  and  after  the  in- 
jury, was  admissible)  ;  Hangen  v.  Hache- 
meister,  114  N.  Y.  566,  21  N.  E.  1046,  11 
Am.  St.  Rep.  691,  5  L.  R.  A.  137 ;  Bagley  v. 
Smith,  10  N.  Y.  489,  19  How.  Pr.  1,  61  Am. 
Dec.  756 ;  Alfaro  v.  Davidson,  40  N.  Y.  Super. 
Ct.  87 ;  Markowitz  v.  Metropolitan  St.  R.  Co., 
31  Misc.  175,  63  N.  Y.  Suppl.  961  (holding 
that  the  rule  was  not  affected  by  the  fact  that 
a  person's  profits  varied  from  time  to  time). 
See  also  Laufer  v.  Boynton  Furnace  Co.,  84 
Hun  311,  32  N.  Y.  Suppl.  362. 

Rhode  Island. —  Collins  v.  Lavelle,  19  R.  I. 
45,  31  Atl.  434. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  461. 

10.  Ellsler  v.  Brooks,  54  N.  Y.  Super.  Ct. 
73,  holding  that  in  an  action  for  damages  for 
a  breach  of  a  contract  of  employment  as  an 
actress,  under  the  agreement  that  the  plain- 
tiff should  receive  one-half  the  profits  of  the 
business,  evidence  of  the  profits  of  the  plain- 
tiff under  the  same  agreement  four  or  five 
years  previous  to  the  contract  is  too  remote. 
See  also  Stapenhorst  v.  American  Mfg.  Co., 
36  N.  Y.  Super.  Ct.  392,  46  How.  Pr.  (N.  Y.) 
510. 

11.  See  Dunn  v.  Cass  Ave.,  etc.,  R.  Co.,  21 
Mo.  App.  188.  See  Mitchell  v.  Lawther,  14 
N.  Brimsw.  79.  And  see  cases  cited  infra, 
note  13,  et  seq. 

12.  Mobile  Furniture  Commission  Co.  v. 
Little,  108  Ala.  399,  19  So.  443;  Wampach  v. 
St.  Paul,  etc.,  R.  Co.,  22  Minn.  34.    See  also 
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2.  In  Particular  Actions  —  a.  Ex  Contractu,  In  actions  for  damages  for 
breach  of  a  contract,  wliiJe  it  is  not  ordinarily  necessary  to  prove  tlie  exact  amount 
of  loss  to  an  absolute  certainty/'*  yet  whenever  substantial  damages  are  claimed,  their 
amount  is  the  subject  of  proof,  and  must  be  shown  with  reasonable  certainty;" 
and  evidence,  to  be  sufficient  to  authorize  a  recovery,  must  furnish  some  criterion 
or  data  whereby  the  jury  may  make  rational  deductions  and  calculations  to  deter- 
mine the  amount  without  danger  of  gross  injustice,  or  reliance  on  their  own 
speculations  or  conjecture  of  the  probable  loss  sustained. The  jury  are  not,  how- 
ever, obliged  to  follow  the  evidence  introduced  absolutely  and  blindly,  nor  base 
their  verdict  upon  the  opinion  of  any  one  of  the  witnesses,  nor  upon  an  average 


Louisville,  etc.,  R.  Co.  v.  Donaldson,  43  S.  W. 
439,  19  Ky.  L.  Rep.  1384;  Burkett  v.  Lanata, 
15  La.  Ann.  337.  For  evidence  examined  and 
held  sufficient  to  authorize  giving  exemplary 
damages  see  Texarkana  Gas,  etc.,  Co.  v.  Orr, 
59  Ark.  216,  27  S.  W.  66,  43  Am.  St.  Rep. 
30;  McFadden  v.  Rausch,  119  Pa.  St.  507,  13 
Atl.  459;  Cook  v.  Horstman,  2  Tex.  App.  Civ. 
Cas.  §  770.  For  evidence  held  insufficient  to 
authorize  such  damages  see  St.  Louis,  etc., 
E.  Co.  V.  Hall,  53  Ark.  7,  13  S.  W.  138. 

13.  Hubbard  Specialty  Mfg.  Co.  v.  Minne- 
apolis Wood  Designing  Co.,  47  Minn.  393,  50 
N.  W.  349.  And  see  Hitchcock  v.  Supreme 
Tent  K.  of  M.,  100  Mich.  40-,  58  N.  W.  640, 
43  Am.  St.  Rep.  423. 

Where  the  damages  are  capable  of  being 
estimated  by  a  strict  money  standard,  it  is 
incumbent  upon  the  plaintiff  to  give  evidence 
of  his  damages  in  dollars  and  cents,  or  his 
recovery  will  be  confined  to  nominal  damages 
only.  But  this  is  never  the  case  where  dam- 
ages are  not  susceptible  of  being  reduced  to 
an  exact  money  standard.  Barngrover  r. 
Maack,  46  Mo.  App.  407. 

14.  California. —  Parke  v.  Frank,  75  Cal. 
364,  17  Pac.  427. 

Kansas. —  Lyon  County  School  Dist.  No. 
46  V.  Lund,  51  Kan.  731,  33  Pac.  595. 

Minnesota. —  Pullen  v.  Wright,  34  Minn. 
314,  26  N.  W.  394. 

Missouri. —  Biglow  v.  Carney,  18  Mo.  App. 
534. 

Ohio. —  Johnson  v.  Spiegel,  4  Ohio  Cir.  Ct. 
388. 

Pefmsylvania. —  Forrest  v.  Buchanan,  203 
Pa.  St.  454,  53  Atl.  267. 

Texas. — Raymond  v.  Yarrington,  (Civ.  App. 
1902)  09  S.  W.  436. 

See  15  Cent.  Dig.  tit.  "Damages,"  §§  502, 
512. 

15.  Alahama. —  Howard  v.  Taylor,  99  Ala. 
450,  13  So.  121. 

Arkansas. —  Bunch  v.  Potts,  57  Ark.  257,  21 
S.  W.  437. 

Colorado. — Knowles  v.  Leggett,  7  Colo.  App. 
205,  43  Pac.  154. 

Dcla/im/re. —  Truitt  v.  Fahey,  3  Pennew.  573, 
52  Atl.  330. 

/'7(;r/r/«.— Sullivan  v.  McMillan,  26  Fla. 
C43,  8  So.  450. 

JllAnois. —  Mayer  v.  Mitchell,  59  111.  App. 
20. 

Indiana. —  McAninch  v.  Hamilton,  1  Ind. 
A])p.  429,  27  N.  10.  711). 

loiiM.--  \)yv  V.  Wagner,  49  Iowa  458. 
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Kansas. —  Mergenthaler  Linotype  Co.  v. 
Kansas  State  Printing  Co.,  (1900)  59  Pac. 
10-66. 

Kentucky.— Cun&m.  v.  Cundiff,  39  S.  W. 
433,  18  Ky.  L.  Rep.  1059. 

Louisiana. —  EUerbe  v.  Minor,  49  La.  Ann. 
863,  21  So.  583. 

Massachusetts. —  See  Smith  v.  Brown,  164 
Mass.  584,  42  N.  E.  101. 

Michigan. —  Friedland  v.  McNeil,  33  Mich. 
40. 

Minnesota. —  Hubbard  Specialty  Mfg.  Co. 
V.  Minneapolis  Wood-Designing  Co.,  47  Minn. 
393,  50  N.  W.  349. 

Missouri. —  McConey  v.  Wallace,  22  Mo. 
App.  377. 

Nebraska. —  Wittenberg  v.  MoUyneaux,  55 
Nebr.  429,  75  N.  W.  835. 

New  York. —  Enright  v.  American  Belgian 
Lamp  Co.,  26  N.  Y.  Aup.  Div.  381,  49  X.  Y. 
Suppl.  739;  Murdock  v.  Jones,  3  X.  Y.  App. 
Div.  221,  38  K  Y.  Suppl.  461 ;  Engelsdorf  v. 
Sire,  64  Hun  209,  18  N.  Y.  Suppl.  907 ;  Neary 
V.  Bostwick,  2  Hilt.  514;  Fox  v.  Decker,  3 
E.  D.  Smith  150 ;  Owen  v.  Matthews,  19  N.  Y. 
Suppl.  813. 

Pennsylvania. —  Fessler  v.  Love,  48  Pa.  St. 
407.  And  see  Sulger  v.  Dennis,  2  Binn. 
428. 

rea;as.— Griffith  v.  Lake,  (Sup.  1889)  12 
S.  W.  285;  Meade  v.  Rutledge,  11  Tex.  44. 

Wisconsin. —  Churchill  v.  Price,  44  Wis. 
540. 

United  States.— Teal  v.  Bilby,  123  U.  S. 
572,  8  S.  Ct.  239,  31  L.  ed.  203;  South 
African  Reduction  Co.  v.  Peck,  120  Fed.  88, 
56  C.  C.  A.  494. 

Canada. —  McLennan  r.  Millington,  5  Brit. 
Col.  345 ;  Ross  v.  Garrison,  6  U.  C.  Q.  B.  O.  S. 
626. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  512. 

For  evidence  examined  and  held  sufficient  to 
furnish  sufficient  basis  for  the  jury  to  esti- 
mate damages  see  the  following  cases: 

lUinnis.—  Wheeler  r.  Reed,  36  111.  81. 

Massacliusctts. —  Speirs  V.  Union  Drop 
Forge  Co.,  180  Mass.  87,  61  N.  E.  825. 

Min/ncsoia. —  Fairchild  v.  Rogers,  32  Minn. 
209,  20  N.  W.  191. 

Missouri.—  Owen  v.  O'Reilly,  20  Mo.  003. 

New  York. —  McSorley  v.  Faulkner,  19 
N.  Y.  Suppl.  911. 

Pennsylvania. —  Schlitz  Brewing  Co.  v.  Mc- 
Cann,  118  Pa.  St.  314,  12  Atl.  445. 

Tennessee. —  Taylor  v.  Hunnicut,  (Ch,  App. 
1897)  42  S.  W.  225. 


DAMAGES 


[13  Cyc]  215 


of  the  different  amounts  of  damages  testified  to,  but  may  consider  all  the  facts 
properly  brought  before  them  at  the  trial.^'^ 

b.  Ex  Delicto  —  (i)  In  General.  Evidence  sufficient  to  authorize  a  recovery 
of  damages  arising  ex  delicto  must  show  the  extent  and  amount  thereof  or  fur- 
nish facts  and  data  as  a  basis  upon  which  the  jury  may  approximate  the  proper 
amount  with  reasonable  certainty ;  and  if  damages  are  implied  or  proved,  but 
no  evidence  as  to  the  amount  is  offered,  a  recovery  of  nominal  damages  only  can 
be  had.^^  If,  however,  there  is  evidence  to  warrant  a  jury  in  finding  that  the 
plaintiff  has  been  damaged  by  the  wrongful  act,  he  should  not  be  nonsuited.^^ 

(ii)  For  Personal  Injuries — (a)  In  General.  In  actions  for  personal 
injuries  the  existence  of  the  bodily  hurt  or  defect  complained  of  must  not  be  left 
to  mere  conjecture,  surmise,  or  speculation. An  estimate  of  the  amount  of  the 
damages  is  not,  however,  essential,  it  being  sufficient  to  furnish  the  jury  with  data 
sufficient  for  an  intelligent  assessment,^^  and  in  many  instances  the  jury  may, 
upon  proof  of  the  injury,  fix  the  amount  from  their  general  knowledge  nor  is 
it  essential  that  there  be  a  uniformity  of  evidence  as  to  the  nature  of  the  injury, 
where  its  existence  and  the  cause  thereof  is  not  disputed.^^ 


Texas. —  Fierpont  Mfg.  Co.  r.  Goodman 
Produce  Co.,  (Civ.  App.  1900)  60  S.  W.  347; 
Larrimore  f.  Comanche  County,  (Civ.  App. 
1895)  32  S.  W.  367. 

^Visconsin. —  Logemann  v.  Pauly,  100  Wis. 
671,  76  N.  W.  604. 

United  Htates. —  Dushane  v.  Benedict,  120 
U.  S.  630,  7  S.  Ct.  696,  30  L.  ed.  810. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  512. 

16.  Bee  Printing  Co.  Hichborn,  4  Allen 
(Mass.)  63;  Churchill  v.  Price.  44  Wis.  540. 
See  also  Murdock  L\  Sumner,  22  Pick.  (Mass.) 
156;  Gonzales'  Branch  E.  Co.  v.  Harvey,  (Tex. 
Civ.  App.  1894)  25  S.  W.  1025. 

17.  Williams  v.  Hall,  2  Dana  (Ky.)  97; 
Minor  v.  Wright,  16  La.  Ann.  151 ;  Ranson  v. 
Labranche,  16  La.  Ann.  121 ;  Western  Union 
Tel.  Co.  V.  Brown,  62  Tex.  536;  Davis  r. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1897)  42 
S.  W.  1008;  Ft.  Wbrth,  etc.,  E.  Co.  v.  Bur- 
ton, (Tex.  Civ.  App.  1891)  15  S.  W.  197; 
International,  etc.,  R.  Co.  r.  Jordan,  1  Tex. 
App.  Civ.  Cas.  §  859;  Kinnear  v.  Eobinson,  13 
N.  Brunsw.  73.  See  also  Paulton  v.  Keith,  23 
E.  I.  164,  49  Atl.  635.  Compare  Pike  v. 
Doyle,  19  La.  Ann.  362,  applying  La.  Civ. 
Code,  art.  19,  §  3,  which  vests  the  jury  with 
discretionary  power  to  assess  damages  for 
quasi- offenses  where  proof  of  the  amount  of 
damages  is  not  definite. 

18.  Brown  v.  Emerson,  18  Mo.  103.  And 
see  Davis  r.  Texas,  etc.,  E.  Co.,  (Tex.  Civ. 
App.  1897)  42  S.  W.  1008. 

19.  Weatherby  v.  Meiklejohn,  61  Wis.  67, 
20  N.  W.  374.  And  see  Mammoth  Springs 
Eoller-Mill  Co.  v.  EUston,  (Ark.  1893)  22 
S.  W.  344. 

20.  Laidlaw  v.  Sage,  158  N.  Y.  73,  52 
N.  E.  679,  44  L.  E.  A.  216;  Weidinger  v. 
Third  Ave.  E.  Co.,  40  N.  Y.  App.  Div.  197,  57 
N.  Y.  Suppl.  851;  Haszlaeher  r.  Third  Ave. 
E.  Co.,  60  N.  Y.  Suppl.  1001. 

21.  Alabama  Great  Southern  E.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313,  holding  that 
evidence  that  the  plaintiff  suffered  and  always 
■v^'ould  suffer  great  pain  is  sufficient  data  for 
this  purpose. 


22.  See  Feinstein  v.  Jacobs,  15  Misc.  (N.  Y.) 
474,  37  N.  Y.  Suppl.  345. 

To  recover  damages  for  the  loss  of  a  leg 

it  is  not  necessary  that  an  estimate  of  the 
amount  thereof  should  be  given  in  evidence, 
as  the  general  knowledge  of  the  jury  may  be 
exercised  in  estimating  the  same.  Baltimore, 
etc.,  E.  Co.  1-.  Keck,  84  111.  App.  159. 

There  is  no  need  of  direct  or  express  evi- 
dence of  the  value  of  a  wife's  services,  either 
by  the  day,  week,  or  any  other  stated  period, 
in  order  to  entitle  the  husband  to  recover  for 
the  loss  thereof,  as  the  relation  which  she 
sustains  to  him  is  a  sjiecial  and  peculiar 
one,  and  tlie  actual  facts  and  circumstances 
of  each  case  should  guide  the  jury  in  estimat- 
ing for  themselves,  in  the  light  of  their  oAvn 
observation  and  experience,  and  to  tlie  satis- 
faction of  their  own  consciences,  the  amount 
which  would  fairly  and  justly  compensate  the 
husband  for  his  loss.  Denver  Consol.  Tram- 
way Co.  V.  Eiley,  14  Colo.  App.  132,  59 
Pac.  476 ;  Metropolitan  St.  R.  Co.  v.  Johnson, 
91  Ga.  466,  18  S.  E.  816;  Kellev  v.  Mayberrv 
Tp.,  154  Pa.  St.  440.  26  Atl.  595;  Gainesville, 
etc.,  E.  Co.  r.  Lacy,  86  Tex.  244,  24  S.  W. 
269.  Compare  Munk  v.  Watertown,  67  Hun 
(N.  Y.)  261,  22  N.  Y.  Suppl.  227.  See  also 
Furnish  r.  Missouri  Pac.  R.  Co.,  102  Mo.  669, 
15  S.  W.  315,  22  Am.  St.  Eep.  800. 

Failure  to  offer  evidence  that  plaintiff  was 
in  good  health  before  an  accident  does  not 
preclude  a  recovery  by  the  plaintiff  for  in- 
juries sustained,  as  prior  ill  health  would  not 
defeat  a  recovery,  but  would  merely  affect 
the  amount  of  damages.  Standard  Oil  Co. 
■v.  Bowker,  141  Ind.  12,  40  K  E.  128. 

23.  Texas,  etc.,  E.  Co.  v.  Suggs,  62  Tex. 
323.  Where  an  injured  person  in  good  faith 
does  certain  injudicious  acts  through  a  mis- 
taken judgment,  it  is  not  necessary  to  his 
recovery  that  lie  should  by  evidence  discrim- 
inate between  the  actual  injuries  and  their 
natural  consequences,  and  the  injuries  with 
their  consequences  resulting  from  such  acts, 
as  it  would  probably  be  impossible  even  by  ex- 
pert testimony  to  accurately  describe  and 
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(b)  Of  Effect  of  Injury  —  (1)  In  General.  Tlie  evidence,  to  justify  a  court 
in  siibmitting  to  tlie  juiy  the  question  of  wliethcr  or  not  a  certain  Ijodily  con- 
dition complained  of  is  the  result  of  the  injury,  should  show  the  connection 
between  the  two  witli  reasonable  certainty,  and  not  leave  it  to  vague  speculation  ^ 
or  conjecture.^^  It  may  be  said,  however,  that  evidence  of  good  health  prior  to 
the  injury,  and  of  suffering  or  ailments  immediately  or  shortly  thereafter,  which 
are  shown  by  competent  testimony  to  be  reasonably  im])uted  to  it,  and  are  not 
shown  by  expert  testimony  to  be  an  impossible  effect  of  the  injury,  is  sufficient  to 
carry  the  question  to  the  jury.^*' 

(2)  As  Cause  of  Disease.  Sufficiency  of  the  evidence  to  prove  tliat  a  disease 
from  which  the  injured  party  is  suffering  or  from  which  he  died  was  caused  by 
the  injury  depends  of  course  upon  the  distinguishing  facts  of  each  individual 
case  ;  the  mere  fact  that  a  certain  diseased  condition  might  consistently  arise  from 
the  injury  is  insufficient.^^  The  evidence  should  so  exclude  other  causes,  and  the 
circumstances  be  such  that  a  reasonable  inference  arises  that  the  injury  caused 
the  disease,^^  and  if  the  party  is  addicted  to  habits  which  might  induce  the  disease 
this  fact  will  be  considered.^^  On  the  other  hand  a  substantial  conflict  in  the 
testimony  as  to  the  cause  of  the  disease,  which  by  a  substantial  number  of  equally 
credible  witnesses  on  both  sides  is  attributed  to  the  injury,  will  ordinarily  carry 
the  question  to  the  jury.^ 

(c)  Of  Expectancy  of  Life.  While  affirmative  proof  of  the  probable  dura- 
tion of  life  is  admissible,^^  such  evidence  is  not  absolutely  essential,  but  the  jury 
may  arrive  at  a  conclusion  from  evidence  as  to  the  health  of  plaintiff  and  the 
other  facts  of  the  case  properly  before  them.^^ 

(d)  Of  Future  Pain  and  Suffering.  The  evidence,  to  justify  a  recovery  of 
damages  because  of  future  pain  and  suffering,  must  be  so  certain  and  definite  that 
its  existence  is  not  left  to  the  mere  imagination  or  guess-work  of  the  jury,^ 


apportion  the  damage  occasioned  from  the 
injury  and  that  which  was  occasioned  by  in- 
judicious treatment.  Foels  v.  Tonawanda,  59 
Hun  (N.  Y.)  567,  14  N.  Y.  Snppl.  46. 

24.  See  Saumby  v.  Rochester,  145  N.  Y. 
81,  39  N.  E.  715;  Pratt  v.  Greenwich,  etc.,  R. 
Co.,  57  N.  Y.  App.  Div.  628,  68  N.  Y.  Suppl. 
117;  Schwanzer  v.  Brooklyn  Heights  R.  Co., 
18  N.  Y.  App.  Div.  205,  45  N.  Y.  Suppl.  889 ; 
Smith  V.  Chicago,  etc.,  R.  Co.,  107  Wis.  35, 
82  N.  W.  193. 

25.  Littlehale  V.  Osgood,  161  Mass.  340,  37 
N.  E.  375. 

26.  Co ZorcuZo.— Denver  v.  Hyatt,  28  Colo. 
129,  63  Pae.  403. 

Iowa. —  Quackenbush  v.  Chicago,  etc.,  R. 
Co.,  73  Iowa  458,  35  N.  W.  523. 

Massachusetts. —  Berard  r.  Boston,  etc.,  R. 
Co.,  177  Mass.  179,  58  N.  E.  586. 

Michif/an. —  See  Styles  v.  Decatur,  (1902) 
91  N.  W.  622. 

Nehraska. —  Stephenson  -v.  Plagg,  41  Nebr. 
371,  59  N.  W.  785. 

7V«o  Jersey. —  Stein  v.  Koster,  67  N.  J.  L. 
481,  51  Atl.  480. 

New  York.—  Wolf  v.  Third  Ave.  R.  Co.,  67 
N.  Y.  App.  Div.  605,  74  N.  Y.  Suppl.  336; 
Fox  V.  Union  Turnj)iko  Co.,  59  N.  Y.  App. 
Div.  363,  69  N.  Y.  Suppl.  551 ;  Bowen  •);.  New 
York  (!ciit.,  etc.,  R.  Co.,  89  linn  594,  35  N.  Y. 
Siippl.  540.  See  also  Liiul<'iiiii;vini  v.  Brook- 
lyn lIciKlitH  II.  Co.,  09  N.  Y.  App.  Div.  442. 
74  N.  Y.  Slip])!.  988. 

Whore  there  is  a  conflict  in  expert  testi- 
mony iiH  to  tlio  en'cct  of  tlio  injury,  a  verdict 
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for  the  plaintiff  will  not  ordinarily  be  dis- 
turbed. Chicago,  etc.,  R.  Co.  v.  Sullivan,  21 
111.  App.  580  [affirmed  in  (1888)  17  N.  E. 
460]. 

27.  Trapnell  v.  Red  Oak  Junction,  76  Iowa 
744,  39  N.  W.  884. 

28.  West  Chicago  St.  R.  Co.  Foster,  175 
HI.  396,  51  N.  E.  690;  Houston  v.  Traphagen, 
47  N.  J.  L.  23;  Hoey  v.  Metropolitan  St.  R. 
Co.,  70  N.  Y.  App.  Div  60,  74  N.  Y.  Suppl. 
1113;  Newman  V.  Alabama  Great  Southern 
R.  Co.,  38  Fed.  819. 

29.  Morrow  v.  North  Birmingham  St.  R. 
Co..  (Ala.  1893)  13  So.  775. 

30.  Missouri. —  Hanlon  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  381,  16  S.  W.  233. 

Nevada. —  Schafer  v.  Gilmer,  13  Nev, 
330. 

Neio  York. — Keane  t'.  Waterford,  130  N.  Y. 
188,  29  N.  E.  130  [affirming  50  Hun  639,  8 
N.  Y.  Suppl.  790]  ;  Eichholz  v.  Niagara  Falls 
Hvdraulic  Power,  etc.,  Co.,  68  N.  Y.  App. 
Div.  441.  73  N.  Y.  Suppl.  842;  McCready  v. 
Staten  Island  Electric  R.  Co.,  51  N.  Y.  App. 
Div.  338,  04  N.  Y.  Suppl.  996. 

Pennsylvania. —  Reading  City  Pass.  Co.  i". 
Eckert,  (1886)  4  Atl.  530. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Bailey,  (Civ. 
App.  1894)  27  S.  W.  302. 

31.  See  supra,  XIII,  B,  2,  b,  (i),  (b),  (6). 

32.  Gainesville,  etc.,  R.  Co.  v.  Lacy,  80 
Tex.  244,  24  S.  W.  209;  Gulf,  etc.,  R.  Co.  r. 
('oin])toii,  75  Tex.  ('i(i7.  13  R.  W.  667. 

33.  Weill)  r.  Union  R.  Co.,  44  N.  Y.  App, 
Div.  413,  00  N.  Y.  Suppl.  1087;  Crawford  r. 
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(e)  Of  Impaired  Earning  Capacity.  To  aiithorize  a  recovery  of  damages 
for  the  impairment  of  earning  capacity  the  party  must  show  facts  from  which  the 
jury  can  intelHgently  determine  the  amount.^*  Proof  of  his  earning  capacity 
"before  the  injury  and  the  extent  to  which  it  has  been  affected  is  suiiicient,^^  although 
ordinarily  proof  of  these  two  points  is  required.^*' 

(f)  Of  Loss  of  Time.  Where  one  claims  loss  of  time  as  an  element  of  damage, 
as  the  result  of  personal  injuries,  it  is  incumbent  upon  him  to  establish  by  com- 
petent evidence  the  value  of  such  time,  or  facts  from  which  the  value  may  be 
estimated  with  reasonable  accuracy unless  his  occupation  or  business  is  such 
that  the  value  of  his  time  is  not  susceptible  of  definite  proof.^^ 

(g)  Of  Mental  Suffering.  Direct  testimony  of  mental  anguish  and  suffering, 
while  proper,^^  is  not  indispensable  to  a  recovery  therefor.  Damages  for  the 
same  are  ordinarily  determined  from  the  circumstances  of  the  case  as  disclosed  by 
the  evidence,  the  amount  thereof  depending  upon  the  seriousness  of  the  injury  ; 
but  the  evidence  must  show  such  suffering  to  be  reasonably  certain  and  not  merely 
imaginary.''^ 

(h)  Of  Permanency  of  Injury.  While  the  evidence,  to  authorize  a  recovery 
because  of  the  permanency  of  the  injury,  must  establish  such  condition  with  rea- 


Delaware,  etc.,  R.  Co.,  55  N,  Y.  Super.  Ct. 
255. 

Mere  testimony  of  the  condition  of  the 
plaintiff  up  to  the  time  of  the  trial,  with  no 
evidence  that  his  condition  would  continue, 
has  been  held  to  be  insufficient  to  justify  the 
jury  in  considering  this  item.  Shultz  v.  Grif- 
fith, 103  Iowa  150,  72  N.  W.  445,  40  L.  R.  A. 
117. 

34.  McKenna  v.  Citizens'  Natural  Gas  Co., 
198  Pa.  St.  31,  47  Atl.  990;  Houston,  etc.,  R. 
Co.  V.  Bird,  (Tex.  Civ.  App.  1898)  48  S.  W. 
756. 

For  evidence  sufficient  to  authorize  the 
submission  of  this  item  of  damage  to  the 
jury  see  Hoyt  v.  Metropolitan  St.  R.  Co.,  73 
N.  Y.  App.  Div.  249,  76  N.  Y.  Suppl.  832; 
Houston,  etc.,  R.  Co.  v.  Harris,  30  Tex.  Civ. 
App.  179,  70  S.  W.  335 ;  De  la  Vergne  Refrig- 
erating Mach.  Co.  V.  Stahl,  24  Tex.  Civ.  App. 
471,  60  S.  W.  319. 

Evidence  that  a  married  woman  made  from 
five  to  ten  dollars  a  month  by  taking  in  sew- 
ing is  sufficient  evidence  of  a  separate  em- 
ployment to  allow  a  recovery  for  the  loss  of 
earning  capacity,  in  an  action  for  personal 
injury  prosecuted  by  her.  Bailey  v.  Center- 
viile,  108  Iowa  20,  78  N.  VV.  831. 

Where  the  injured  party  is  an  infant,  and 
has  never  developed  any  earning  capacity, 
the  amount  of  damages  therefor  after  his 
majority  may  be  left  to  the  judgment,  com- 
mon experience,  and  enlightened  conscience 
of  the  jurors,  guided  by  the  facts  and  cir- 
cumstances of  the  case.  Bartley  v.  Trorlicht, 
49  Mo.  App.  214.  Evidence  of  the  proper 
value  of  an  infant's  services  from  the  time 
of  his  injury  to  his  majority  must  be  offered 
to  authorize  a  recovery  therefor.  Dunn  v. 
Cass  Ave.,  etc.,  R.  Co.,  21  Mo.  App.  188. 

35.  McNaughton  v.  Metropolitan  St.  R.  Co., 
22  Misc.  (N.  Y.)  700.  49  N.  y.  Suppl.  1102. 

36.  Louisville,  etc.,  R.  Co.  v.  Pearson,  97 
Ala.  211,  12  So.  176  (holding  that  mere 
testimony  that  the  injured  party  was  saving 
thirty-five  dollars  a  month,  without  showing 


his  income  or  amount  of  his  earnings,  is  in- 
sufficient) ;  Britton  v.  Grand  Rapids  St.  R, 
Co.,  90  Mich.  159,  51  N.  W.  276.  And  see 
Staal  V.  Grand  St.,  etc.,  R.  Co.,  36  Hun 
(N.  Y.)  208. 

'  37.  Winter  v.  Central  Iowa  R.  Co.,  74  Iowa 
448,  38  N.  W.  154;  Staal  v.  Grand  St.,  etc., 
R.  Co.,  107  N.  Y.  625,  13  N.  E.  624  (holding 
that  where  the  evidence  merely  established 
the  fact  that  before  the  injury  the  plaintiff 
was  "  healthy  "  nominal  damages  only  could 
be  awarded  for  the  loss  of  time)  ;  Leeds  v. 
Metropolitan  Gaslight  Co.,  90  N.  Y.  26 ;  Orsor 
V.  Metropolitan  Cross  Town  R.  Co.,  78  Hun 

(N.  Y.)  169,  28  N.  Y.  Suppl.  966;  Texas,  etc., 
R.  Co.  V.  Bigham,  (Tex.  Civ.  App.  1895)  30 
S.  W.  254;  Campbell  v.  Alston,  (Tex.  Civ. 
App.  1893)  23  S.  W.  33. 

Where  the  injured  party  is  a  common  la- 
borer the  jury  may  be  presumed  to  be  rea- 
sonably familiar  with  the  value  of  such  serv- 
ices, and  a  failure  to  introduce  evidence  there- 
of is  not  fatal.  Loe  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  App.  350. 

38.  Missouri,  etc.,  R.  Co.  f.  Vance,  (Tex. 
Civ.  App.  1897)  41  S.  W.  167. 

39.  See  su-pra,  XIII,  B,  2,  b,  (i),  (b), 
(12). 

40.  Hoover  v.  Haynes,  (Nebr.  1903)  93 
N.  W.  732 ;  Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  (Tex.  1891)  17  S.  W.  521;  Galveston, 
etc.,  R.  Co.  V.  Hubbard,  (Tex.  Civ.  App.  1902) 
70  S.  W.  112;  International,  etc.,  R.  Co.  c. 
Anchonda,  (Tex.  Civ.  App.  1902)  68  S.  W. 
743 ;  International,  etc.,  R.  Co.  v.  Mitchell, 
(Tex.  Civ.  App.  1901)  60  S.  W.  996;  Mis- 
souri, etc.,  R.  Co.  v.  Cox,  (Tex.  Civ.  App. 
1900)  55  S.  W.  354,  56  S.  W.  97;  San  Anto- 
nio V.  Kreusel,  17  Tex.  Civ.  App.  594,  43  S.  W. 
615;  Southern  Bell  Telephone',  etc.,  Co.  r. 
Clements,  98  Va.  1,  34  S.  E.  951. 

41.  Missouri,  etc.,  R.  Co.  v.  Armstrong, 
(Tex.  Civ.  App.  1890)  38  S.  W.  368,  holding 
that  evidence  that  plaintiff,  because  of  ejec- 
tion from  a  train,  borrowed  one  dollar  and 
sixty-five  cents  from  a  minister  to  continue 
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sonable  certainty/^  it  is  well  settled  that  direct  expert  testimony  of  tlie  certainty 
of  such  effect  is  not  necessary,  but  the  jury  may  Ije  autliorized  to  take  such  prob- 
ability into  consideration  when  from  the  entire  evidence  sucii  effect  appears  to  Fje 
the  probable  result  of  the  injury.*^  So  too  where  tlie  evidence  concerning  the 
permanent  effect  of  the  injury  is  conflicting  the  jury  may  ordinarily  consider  the 
■same.^ 

(m)  For  Injury  to  Property.  Where  plaintiff  sues  for  a  loss  of  or  injury 
to  his  property,  caused  by  the  negligent  or  unlawful  act  of  defendant,  while  the 
complaint  should  not  be  dismissed,  if  the  evidence  shows  damage  to  any  extent,*^ 
any  substantial  recovery  must  not  be  based  on  guess-work  or  inference,  but  must 
be  supported  by  evidence  of  facts,  circumstances,  and  data  justifying  an  infer- 
ence that  the  damages  awarded  are  a  just  and  reasonable  compensation  for  the 
injury  suffered;*''  and  plaintiff's  mere  assumption  that  he  has  been  damaged  to  a 


her  journey  will  not  authorize  a  recovery  for 
mental  anguish  because  of  the  borrowing. 

42.  Chicago,  etc.,  R.  Co.  v.  Archer,  46 
Nebr.  907,  65  N.  W.  1043;  Carter  v.  Nunda, 
55  N.  Y.  App.  Div.  501,  66  N.  Y.  Suppl.  1059; 
Weidinger  v.  Third  Ave.  R.  Co.,  40  N.  Y.  App. 
Div.  197,  57  N.  Y  Suppl.  851;  Miley  v.  Broad- 
way, etc.,  R.  €o.,  8  N.  Y.  Suppl.  455;  The 
Grecian  Monarch,  32  Fed.  635. 

43.  Illinois. —  Cicero,  etc.,  R.  Co.  v.  Brown, 
193  111.  274,  61  N.  E.  1093  [affirming  89  111. 
App.  318]. 

Kansas. —  Missouri,  etc.,  R.  Co.  v.  Fowler, 

61  Kan.  320,  59  Pac.  648. 

Nebraska.—  Barr  v.  Post,  56  Nebr.  698,  77 
K  W.  123. 

New  York. —  Horowitz  v.  Hamburgh- Ameri- 
can Packet  Co.,  18  Misc.  24,  41  N.  Y.  Suppl. 
54;  Brooks  v.  Rochester  R.  Co.,  10  Misc.  88, 
31  N.  Y.  Suppl.  179;  Tuomey  v.  O'Reilly,  etc., 
Co.,  3  Misc.  302,  22  N.  Y.  Suppl.  930 ;  Rhines 
v.  Royalton,  15  N.  Y.  Suppl.  944  [distin- 
guishing Strohm  v.  New  York,  etc.,  R.  Co., 
96  N.  Y.  305]. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Davidson,  3 
Tex.  Civ.  App.  542,  21  S.  W.  68. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  506. 

44.  Squires  v.  Chillicothe,  89  Mo.  226,  1 
S.  W.  23;  McSwvny  v.  Broadway,  etc.,  R. 
Co.,  4  Silv.  Supreme  (N.  Y.)  495,  7  N.  Y. 
Suppl.  450;  Moylan  v.  Second  Ave.  R.  Co., 
13  N.  Y.  Suppl.  494. 

45.  Leber  v.  Stores,  31  Misc.  (N.  Y.)  474, 
64  N.  Y.  Suppl.  464  [affirming  31  Misc.  804, 

62  N.  Y.  Suppl.  1124].  See  also  Hartman  v. 
Pittsburg  Incline  Plane  Co.,  159  Pa.  St.  442, 
28  Atl.  145.  Where  the  evidence  shows  sub- 
stantial damages  caused  by  the  negligence 
of  defendants,  the  failure  to  distinguish  be- 
tween the  items  of  damage  for  which  de- 
fendants were,  and  for  which  they  were  not, 
responsible  does  not  limit  the  recovery  to 
noTninal  damages  only.  Mark  v.  Hudson 
River  IJridge  Co.,  103  N.  Y.  28,  8  N.  E.  243. 

46.  For  evidence  examined  and  held  insuffi- 
cient as  furnishing  a  basis  for  estimating 
damages  hco  tlie  following  cases: 

(loiurado. —  Muckey  v.  Monahan,  13  Colo. 
App.  144,  56  Pac.  680. 

C'on/ncclicut.—  Prills  v.  Now  York,  etc.,  R. 
Co.,  62  Conn.  503,  26  All.  347. 

Georgia, —  Onklcy  Mills  Mfg.  Co.  v.  Neese, 
54  Ga.  459. 
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Kansas. —  Powers  v.  Clarkson,  11  Kan. 
101. 

Louisiana. —  Trudeau  v.  New  Orleans,  etc., 
R.  Co.,  15  La.  Ann.  717. 

New  York. —  Lippert  v.  Leski,  79  N.  Y. 
App.  Div.  632,  79  N.  Y.  Su.ppl.  1009;  Wagner 
V.  Conway,  76  N.  Y.  App.  Div.  623,  78  N.  Y. 
Suppl.  420;  Goldberg  v.  Besdine,  76  N.  Y. 
App.  Div.  451,  78  N.  Y.  Suppl.  776;  Gerard 
V.  Prouty,  34  Barb.  454;  Schwartz  v.  Schen- 
del,  24  Misc.  733,  53  N.  Y.  Suppl.  829;  Reilly 
V.  Merritt,  12  Misc.  Ill,  33  N.  Y.  Suppl.  58; 
Young  V.  Hurd,  1  N.  Y.  Suppl.  819;  Campbell 
V.  Campbell,  6  N.  Y.  St.  806. 

Ohio. —  Feuerstein  v.  Jackson,  8  Ohio  Cir. 
Ct.  396. 

Pennsylvania. — ■  Griffiths  v.  Wilkes-Barre,  6 
Kulp  505. 

South  Carolina. —  Waldrop  v.  Greenwood, 
etc.,  R.  Co.,  28  S.  C.  157,  5  S.  E.  471. 

Tennessee. —  Rovnan  v.  Patterson,  (Sup. 
1886)  1  S.  W.  10-3. 

Texas. —  Green  v.  Taylor,  etc.,  R.  Co.,  79 
Tex.  604,  15  S.  W.  685;  Willis  v.  Morris,  66 
Tex.  628,  1  S.  W.  799,  59  Am.  Rep.  634; 
Mooring  t\  Campbell,  47  Tex.  37 ;  Texas,  etc., 
R.  Co.  V.  McDowell,  7  Tex.  Civ.  App.  341,  27 
S.  W.  177;  Galveston,  etc.,  R.  Co.  v.  Hatch, 
(Civ.  App.  1893)  22  S.  W.  10;  St.  Louis,  etc., 
R.  Co.  V.  Pickens,  (Civ.  App.  1889)  14  S.  W. 
1071. 

Wisconsin. —  Hut  hinson  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  541. 

See  15  Cent.  Dig.  tit.  "Damages."  §  511. 

For  evidence  examined  and  held  so  uncer- 
tain or  contradictory  that  a  verdict  for  nomi- 
nal damages  would  not  be  disturbed  see 
Blanehard  v.  Loges,  11  Nebr.  460,  9  N.  W. 
568;  O'Neill  V.  Brooklyn  Heights  R.  Co.,  71 
Hun  (N.  Y.)  114,  24  N.  Y.  Suppl.  638. 

For  evidence  examined  and  held  suflScient 
to  justify  the  recovery  see  the  following 
cases : 

Illinois.—  Springfield  v.  Dalby,  139  111.  34, 
29  N.  E.  860. 

Kentucky. — Adams  Express  Co.  v.  Hoeing, 
9  Ky.  L.  Rep.  814. 

Missouri. —  Dammann  v.  St.  Louis,  152  Mo. 
186,  53  S.  W.  932;  Golden  V.  Heman  Constr. 
Co.,  100  Mo.  App.  20,  71  S.  W.  10-93. 

New  Yo7'k. —  Snlirivor  );.  Johnstown,  71 
Hun  232,  24  N.  Y.  Suppl.  1083 ;  I^e  Salg  V. 
Dougherty,  30  Misc.  455,  62  N.  Y.  Suppl.  510. 
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certain  amount  without  stating  any  facts  upon  '.vhicli  the  estimate  is  made  is  too 
uncertain.''''  So  too  it  must  clearly  appear  that  the  damage  was  the  result  of  the 
act  complained  oif"  and  that  the  assessment  includes  only  damage  arising  from 
the  unlawful  act ;  and  where  it  is  clear  to  the  court  that  the  assessment  has  been 
made  through  a  misconception  of  the  law  the  verdict  will  be  set  aside.^° 

3.  For  Particular  Purposes  —  a.  Anticipated  Profits.  As  anticipated  profits, 
to  be  considered  as  a  legitimate  item  of  damage,  must  be  shown  with  some 
degree  of  certainty  and  not  be  left  to  mere  conjecture,^^  the  facts  and  circum- 
stances showing  the  grounds  and  reason  for  the  expected  profits  must  appear  with 
such  certainty  and  fulness  that  the  jury  may  estimate  their  amount  without  resort- 
ing to  speculation  or  conjecture.^^  Mere  estimates,  speculations,  or  conjectures  of 
witnesses,  not  founded  upon  knowledge  of  actual  facts,^^  or  testimony  that  plain- 


See  also  Avery  v.  New  York  Cent.,  etc.,  R.  Co., 
2  N.  Y.  Suppl.  101. 

Pennsylvcmia. —  St.  Augustine  v.  Philadel- 
phia County,  Brightly  N.  P.  116. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Witte,  68  Tex. 
295,  4  S.  VV.  490. 

Utah. —  Johnson  v.  Rio  Grande  Western  R. 
Co.,  7  Utah  346,  26  Pac.  926. 

Verviont. —  Taylor  v.  Hayes,  63  Vt.  475',  21 
Atl.  610. 

Virginia. —  Norfolk,  etc.,  R.  Co.  V.  Draper, 
90  Va.  245,  17  S.  E.  883. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  511. 

Evidence  of  the  value  of  a  pair  of  pants 
when  new,  the  time  and  amount  of  wear  to 
which  they  had  been  subjected,  and  the  ex- 
tent of  the  tear  forms  a  sufficient  basis  for 
estimating  the  damages  in  an  action  against 
a  party  who  had  negligently  left  a  box  on  the 
sidewalli,  whereby  the  pants  had  been  torn. 
McCarten  v.  Flagler,  69  Hun  (N.  Y.)  134,  23 
N.  Y.  Suppl.  203. 

SufScient  evidence  of  market  value. —  Evi- 
dence of  the  mere  cost  of  property  by  a  guest 
at  a  hotel,  without  more,  is  not  sufficient 
proof  of  its  market  value.  Watson  v.  Lough- 
ran,  112  Ga.  837,  38  S.  E.  82.  But  where  the 
testimony  as  to  the  value  of  an  animal  negli- 
gently killed  does  not  indicate  whether  the 
estimate  is  founded  on  the  market  value  or  on 
the  actual  value,  and  there  is  nothing  to  show 
that  an  effort  was  made  to  ascertain  from 
the  witnesses  on  which  basis  their  valuation 
was  placed  the  court  will  not  disturb  the  ver- 
dict on  the  mere  supposition  that  the  market 
value  was  not  the  basis  on  which  the  valua- 
tion was  placed.  Jacksonville,  etc.,  R.  Co.  v. 
Wellman,  26  Fla.  344,  7  So.  845.  See  also 
Gulf,  etc.,  R.  Co.  V.  Gibson,  (Tex.  Civ.  App. 
1893)  21  S.  W.  936. 

47.  Claunch  v.  Osborn,  (Tex.  Civ.  App. 
1893)  23  S.  W.  937;  Hoskins  v.  Huling,  2 
Tex.  App.  Civ.  Cas.  §  155. 

The  quantity  of  hay  destroyed  by  a  fire  is 
test  determined  by  determining  the  number 
of  acres  of  hay  land  by  a  reliable  survey  and 
the  average  yield  per  acre  as  admitted  by 
the  plaintiff  rather  than  by  uncertain  esti- 
mates of  the  plaintiff  and  his  neighbors  of  the 
number  of  loads  stacked  and  the  heig'ht  of 
the  stacks.  Watt  v.  Nevada  Cent.  R.  Co.,  23 
Nev.  154,  44  Pac.  423,  46  Pac.  52,  726,  62 
Am.  St.  Rep.  772. 


48.  McGrath  v.  Third  Ave.  R.  Co.,  9  N.  Y. 
App.  Div.  141,  41  N.  Y.  Suppl.  93. 

49.  Texas,  etc.,  R.  Co.  v.  Dunn,  (Tex.  Sup. 
1891)  17  S.  W.  822. 

Possible  future  injuries  should  be  left  to 
future  actions,  and  damages  for  permanent 
injury  should  not  be  given  merely  upon  the 
opinion  of  witnesses.  Gulf,  etc.,  R.  Co.  v. 
Hepner,  83  Tex.  136,  18  S.  W.  441. 

50.  Stearns  v.  Cook,  28  El.  App.  511. 

51.  Boston,  etc.,  R.  Co.  v.  O'Reilly,  158 
U.  S.  334,  15  S.  Ct.  830,  39  L.  ed.  1006.  As 
to  the  degree  of  certainty  by  which  such 
profits  must  appear  see  supra,  VII,  G. 

52.  Louisiana. —  Crow  v.  Manning,  45  La. 
Ann.  1221,  14  So.  122;  Gebelin  r.  Hamilton, 
18  La.  Ann.  646. 

Missouri. —  Lewis  v.  Atlas  Mut.  L.  Ins. 
Co.,  61  Mo.  534. 

New  York. —  Volkmar  v.  Third  Ave.  R.  Co., 
28  Misc.  141,  58  N.  Y.  Suppl.  1021  [reversing 
27  Misc.  818,  57  N.  Y.  Suppl.  1149]  ;  Hol- 
loway  V.  Stephens,  46  How.  Pr.  363. 

North  Carolina. —  Reavis  v.  Crenshaw,  105 
N.  C.  369,  10  S.  E.  907. 

Tennessee. — Feder  v.  Gass,  (Ch.  App.  1900) 
59  S.  W.  175. 

United  States. —  Cincinnati  Siemens-Lun- 
gren  Gas  Illuminating  Co.  v.  Western  Sie- 
mens-Lungren  Co.,  152  U.  S.  200,  14  S.  Ct. 
523,  38  L.  ed.  411;  Central  Coal,  etc.,  Co.  v. 
Hartman,  111  Fed.  96,  49  C.  C.  A.  244. 

See  15  Cent.  Dig.  tit.  "  Damages."  §  513. 

For  evidence  examined  and  held  sufficient 
to  authorize  a  submission  of  this  item  to  the 
jury  see  the  following  cases: 

Colorado. —  Goldhammer  v.  Dyer,  7  Colo. 
App.  29,  42  Pac.  177. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Stew- 
art, 79  Md.  487,  29  Atl.  964. 

Michigan. —  Leonard  v.  Beaudry,  80  Mich. 
163,  45  N.  W.  66. 

New  York. —  Dart  v.  Laimbeer,  107  N.  Y. 
664,  14  N.  E.  291;  Lavens  v.  Lieb,  12  N.  Y. 
App.  Div.  487,  42  N.  Y.  Suppl.  901 ;  Dethlefs 
V.  Tamsen,  7  Daly  354. 

Pennsylvania. —  Peirson  v.  Duncan,  162  Pa. 
St.  187,  29  Atl.  733;  Stofflet  v.  Stofflet,  160 
Pa.  St.  529,  28  Atl.  857 ;  Schlitz  Brewing  Co. 
V.  McCann,  118  Pa.  St.  314,  12  Atl.  445. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  513. 

53.  Central  Coal,  etc.,  Co.  v.  Hartman,  111 
Fed.  96,  49  C.  C.  A.  244. 
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tiff  "  thinks "  or  "  calculates "  that  he  could  have  made  a  certain  amount,"  is 
insufficient. 

b.  Counsel  Fees.  So  too  where  counsel  fees  and  the  expenses  of  litigation  are 
sought  to  be  recovered  the  amount  expended  therefor  must  be  proved  with  cer- 
tainty,^^ and  it  must  be  shown  that  the  amount  so  expended  was  a  fair  and 
reasonable  compensation  for  the  services  rendered.''*' 

e.  Medical  Expenses.  As  a  general  rule  mere  proof  that  medical  expenses 
have  been  incurred,  without  proof  that  such  expenses  are  a  reasonable  charge,  is 
insufficient  to  authorize  their  submission  to  the  jury  as  an  element  of  damage,''' 
although  in  some  jurisdictions  the  courts  are  inclined  to  the  opposite  view.*^ 
Again  some  courts  hold  that  if  the  charges  have  actually  been  paid  by  the  plain- 
tiff evidence  thereof  would  be  sufficient  to  carry  the  item  to  the  jury.^''  As  to 
the  sufficiency  of  testimony  of  the  reasonableness  of  the  charge  some  courts  seem 
to  hold  that  the  testimony  of  the  physician  himself  as  to  its  reasonableness  will 
suffice ;  ^  while  on  the  other  hand  others  are  inclined  to  the  opposite  view.*^ 

XIV.  PROCEEDINGS  FOR  ASSESSMENT. 

A.  Inquest  on  Default  or  Interlocutory  Judgement  —  l.  In  General. 

Where  defendant  fails  to  appear,  or  to  further  plead  after  demurrer  overruled,  a 
procedure  deviating  from  the  usual  trial  must  ordinarily  be  invoked,  as  such 
default  or  failure  does  not  usually    ipso  facto  entitle  a  party  to  final  judgment ; 


54.  Birney  v.  Wabash,  etc.,  R.  Co.,  20  Mo. 
App.  470. 

55.  Johnson  v.  East  Tennessee,  etc.,  R.  Co., 
90  Ga.  810,  17  S.  E.  121;  Houston,  etc.,  R. 
Co.  V.  Oram,  49  Tex.  341. 

56.  Allen  v.  Harris,  113  Ga.  107,  38  S.  E. 
322,  holding  that  mere  proof  that  payment 
had  been  made  was  not  sufficient  evidence  of 
their  reasonableness. 

57.  Bowsher  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  16,  84  N.  W.  958;  Page  v.  Delaware, 
etc..  Canal  Co.,  34  N.  Y.  App.  Div.  618,  54 
N.  Y.  Suppl.  442 ;  Schimpf  v.  Sliter,  64  Hun 
(N.  Y.)  463,  19  N.  Y.  Suppl.  644;  Schmitt 
V.  Dry  Dock,  etc.,  R.  Co.,  2  N.  Y.  City  Ct. 
359;  Brown  v.  White,  202  Pa.  St.  297,  51 
Atl.  962,  58  L.  R.  A.  321;  International,  etc., 
R.  Co.  V.  Sampson,  (Tex.  Civ.  A  ,t>.  1901)  64 
S.  W.  692;  Houston,  etc.,  R.  Co.  v.  Richards, 
(Tex.  Civ.  App.  1899)  49  S.  W.  687  ;  Houston, 
etc.,  R.  Co.  V.  Pereira,  (Tex.  Civ.  App.  1898) 
45  S.  W.  767 ;  Houston,  etc.,  R.  Co.  v.  Kim- 
bell,  (Tex.  Civ.  App.  1898)  43  S.  W.  1049; 
Wheeler  v.  Tyler  South  Eastern  R.  Co.,  (Tex. 
Sup.  1898)  43  S.  W.  876  [modifying  (Civ. 
App.  1897)  41  S.  W.  517];  Fry  v.  Hillan, 
(Tex.  Civ.  App.  1896)  37  S.  W.  359;  Gulf, 
etc.,  R.  Co.  V.  Southwick,  (Tex.  Civ.  App. 
1895)  30  S.  W.  592. 

Evidence  of  the  number  of  visits  of  a  phy- 
sician is  insuirieient  to  authorize  the  jury  to 
pasH  upon  the  value  of  sucli  services.  Carter 
Nnnda,  55  N.  Y.  App.  Div.  501,  OO  N.  Y. 
Suppl.  1059. 

58.  See  Chicago  City  R.  Co.  v.  Menely,  79 
ID.  App.  679;  Scullane  v.  Kellogg,  169  Mass. 
544,  48  N.  E.  622;  Farley  v.  Charleston 
Basket,  etc.,  Co.,  51  S.  C.  222,  28  S.  E.  193, 
401  ;  Hart  );.  C}ia.rlotto,  etc.,  R.  Co.,  33  S.  C. 
427,  12  H.  E.  0,  10  L.  R.  A.  794;  Western 
Gas  fJonstr,  Co.  v.  Danner,  97  Fed.  882,  38 
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C.  C.  A.  528.  Evidence  that  a  physician  or 
surgeon  attends  and  gives  professional  as- 
sistance to  an  injured  party  is  sufficient  to 
justify  a  finding  that  the  services  are  ren- 
dered for  a  pecuniary  recompense,  which  is  to 
be  paid  by  the  patient.  McGarrahan  v.  New 
York,  etc.,  R.  Co.,  171  Mass.  211,  50  N.  E. 
610. 

The  testimony  of  the  plaintiff  of  the 
amount  expended  must  be  certain  and  spe- 
cific, as  the  facts  are  presumed  to  be  clearly 
within  his  knowledge;  and  a  statement  by 
him  of  the  supposed  or  probable  amount  is 
entirely  too  indefinite  to  form  a  basis  for  a 
recovery.  Salida  v.  McKinna,  16  Colo.  523, 
27  Pac.  810; '  Galveston,  etc.,  R.  Co.  v.  White, 
(Tex.  Civ.  App.  1895)  32  S.  W.  186. 

59.  Colwell  V.  Manhattan  R.  Co.,  57  Hun 
(N.  Y.)  452,  10  N.  Y.  Suppl.  636;  Morse- 
mann  v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.) 
249,  10  N.  Y.  Suppl.  105. 

60.  See  Houston,  etc.,  R.  Co.  v.  Bird,  ( Tex. 
Civ.  App.  1898)  48  S.  W.  756;  '^lissouri,  etc., 
R.  Co.  V.  Dickey,  (Tex.  Civ.  App.  1898)  48 
S.  W.  626;  Galveston,  etc.,  R.  Co.  v.  Duelni. 
(Tex.  Civ.  App.  1893)  23  S.  W.  596. 

61.  Bedford  v.  Woody,  23  Ind.  App.  401,  55 
N.  E.  499;  Gumb  v.  Twenty-Third  St.  R.  Co., 
114  N.  Y.  411,  21  N.  E.  993.  And  see  Mc- 
Naier  v.  Manhattan  R.  Co.,  4  N.  Y.  Suppl. 
310. 

62.  According  to  the  practice  acts  of  some 
jurisdictions,  if  the  complaint  is  verified  or 
tlie  action  is  on  a  writing  for  the  pnyment  of 
money  only,  or  defendant  is  notified  in  the 
summons  of  the  amount  for  wliich  plaintiff 
will  take  judgment,  the  same  may  upon  de- 
fault be  entered  up  without  proof.  Ilartman 
V.  Williams,  4  Cal.  254.  See  also  Commercial 
Union  Assur.  Co.  v.  Evcrhart,  88  Va.  952, 
14  S.  E.  836;  Schobaclier  v.  Germanto\\Ti  F. 
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but  an  interlocutory  judgment  must  be  ordinarily  entered/^  and  evidence  taken 
or  inquiry  made  as  to  the  quantum  of  damages.^ 

2.  By  Whom  Made  —  a.  In  General.  The  practice  of  determining  the  amount 
of  damages  in  such  cases  in  England,  in  the  absence  of  statutory  modification, 
seems  to  have  been  fairly  well  settled  and  detined.^^  In  this  country  there  seems 
to  be  no  universal  practice ;  procedure  similar  to  that  of  the  common  law  has  in 
some  states  been  invoked,  in  the  absence  of  express  statutory  provisions ;  while 
in  the  greater  number  of  states  the  proper  proceedings  must  be  determined  by 
reference  to  statutes.^^  In  some  cases  a  jury  is  necessary,®^  while  under  other 
circumstances  the  determination  of  the  amount  may  be  made  by  the  court  or 
by  some  one  appointed  by  it.  Thus  in  some  jurisdictions  it  may  submit  such 
determination  to  an  auditor,  assessor,  or  master,™  or  in  certain  instances  to  a 
referee.''^ 

b.  By  Court.    As  the  proceedings  by  writ  of  inquiry  were  productive  of  expense 


Mut.  Ins.  Co.,  59  Wis.  86,  17  N.  W.  969; 
Cahoon  v.  Wisconsin  Cent.  R.  Co.,  10  Wis. 
290.    And  see  supra,  XII,  D,  1. 

63.  Form    of    interlocutory    judgment. — 

Where  this  procedure  is  invoked  the  form  of 
the  judgment  entry  is  "  that  the  plaintiff 
ought  to  recover  his  damages,  but  because  the 
court  know  not  what  damages  the  said  plain- 
tiff hath  sustained,  therefore  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  hon- 
est and  lawful  men,  he  inquire  into  said  dam- 
ages, and  return  such  inquisition  into  court." 
Price  V.  Dearborn,  34  N.  H.  481  [quoting 
Jacobs  L.  Diet.]  ;  Hickman  v.  Baltimore,  etc., 
E.  Co.,  30  W.  Va.  296,  4  S.  E.  654,  7  S.  E. 
455. 

64.  Arkansas. —  Jetton  v.  Smead,  29  Ark. 
372 ;  Outlaw  v.  Yell,  8  Ark.  345. 

Kentucky. —  Clarke  v.  Seaton,  18  B.  Mon. 
226. 

Maryland. —  Coot)er  v.  Roche,  36  Md.  563. 
i/tcMfifaw.— Mason  v.  Reynolds,  33  IVIieh. 
60. 

Mississippi. —  Mobile,  etc.,  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180. 

Missouri. —  McCutchin  v.  Batterton,  1  Mo. 
342. 

Nevada. —  Ballard  v.  Purcell,  1  Nev.  342. 

North  Carolina. — Rogers  v.  Moore,  86  N.  C. 
85;  Ramsour  v.  Harshaw,  30  N.  C.  480. 

Pennsylvania. — Ottensmen  v.  Allespepski,  9 
Kulp  170. 

Wisconsin. —  Gorman  v.  Ball,  18  Wis. 
24. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  515. 

65.  In  cases  where  the  defendant  suffers 
judgment  to  go  against  him  by  default  or 
nil  dicit  or  hy  non  sum  inforniatus,  in  actions 
■where  the  specific  thing  sued  for  is  recovered, 
as  in  actions  of  debt  for  a  sum  certain,  the 
judgment  is  complete;  but  where  damages 
are  to  be  recovered  a  jury  must  be  called  in 
to  assess  them  unless  the  defendant,  to  save 
charges,  will  confess  the  whole  damages  laid 
in  the  declaration.  This  process  of  assess- 
ment is  called  a  writ  of  inquiry,  in  the  execu- 
tion of  Avhich  the  sheriff  sits  as  a  judge  and 
tries  by  a  jury,  subject  to  nearly  the  same 
law  and  conditions  as  the  trial  by  jury  at 
nisi  prius,  and  ascertains  the  damages  which 
the  plaintiff  has  really  sustained;  and  when 
his  verdict  is  returned  it  is  entered  upon  the 


roll  in  the  manner  of  a  postea,  and  the  plain- 
tiff is  usually  awarded  the  sum  so  assessed. 
Brill  V.  Neele,  1  Chit.  619,  18  E.  C.  L.  338; 
3  Bl.  Comm.  397 ;  4  Minor  Inst.  602 ;  Stephen 
PI.  133 ;  Tidd  Pr.  295.  For  statements  of  the 
English  practice  see  Hickman  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  296,  4  S.  E.  654,  7 
S.  E.  455. 

66.  Ramsour  v.  Harshaw,  30  N.  C.  480. 
See  also  Stanley  v.  Anderson,  1  Code  Rep. 
(N.  Y.)  52. 

67.  See  infra,  XIV,  A,  2,  b  et  seq. 

68.  See  infra,  XIV,  A,  2,  d. 

69.  See  infra,  XIV,  A,  2,  b. 

In  an  equity  suit  a  writ  of  inquiry  was 
never  ordered,  and  a  sheriff's  jury  had  no 
jurisdiction  to  assess  the  damages ;  if  the 
court  required  information  on  any  subject  it 
sent  the  case  to  a  court  of  common  law  on  a 
feigned  issue,  and  had  such  subject  submitted 
to  a  jury  regularly  summoned  and  impaneled 
before  a  judge.  Kreitz  v.  Frost,  55  Barb. 
(N.  Y.)  474.  See  Forsyth  v.  Wheeling,  19 
W.  Va.  318,  where  it  is  held  that  on  the 
principle  that  a  court  of  equity,  having  taken 
jurisdiction  of  the  subject-matter,  will  settle 
all  the  rights  of  the  parties  in  relation 
thereto,  if  a  question  of  damages  sustained 
prior  to  the  institution  of  the  suit  is  involved 
the  court  should  ascertain  by  a  commissioner 
or  an  issue  quantum  damnificatus  the  amount 
thereof  and  render  judgment  accordingly. 

70.  Price  v.  Dearborn,  34  N.  H.  481  [ap- 
proved in  Begg  v.  Whittier,  48  Me.  314], 
holding  that  it  was  no  objection  to  the  report 
of  such  auditor  that  one  of  two  or  more 
amounts  were  reported  as  damages  dependent 
upon  questions  of  law,  raised  by  the  facts 
stated  in  the  report,  and  submitted  to  the 
court  for  its  decision. 

71.  Ratte  v.  Booth,  16  Ont.  Pr.  185. 
Under  the  earlier  practice  of  New  York  the 

court  would  not  direct  the  inquest  of  damages 
to  be  held  by  the  referee  unless  the  examina- 
tion of  some  long  account  was  necessary 
(Boyce  v.  Comstock,  Code  Rep.  N.  S.  (N.  Y.) 
290)  ;  and  in  such  case  a  copy  of  the  accoimt 
itself  must  be  sho-mi  the  court  (Brow  v. 
Miller,  1  Barb.  (N.  Y.)  24).  And  see  Water- 
bury  V.  Bouker,  10  Hun  (N.  Y.)  262;  Bayer- 
dor'fer  v.  Bowles,  27  Misc.  (N.  Y.)  840,  58 
N.  Y.  Suppl.  202. 
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and  delay the  practice,  eitlier  by  virtue  of  statute  or  by  judicial  innovation,''* 
has  been  changed,  and  it  is  now  usually  conceded  that  where  the  action  is  brought 
for  a  suna  certain  or  for  a  sum  that  may  be  made  certain  Ijy  computation,''*  and 
in  many  cases  where  judgment  is  entered  against  defendant  by  default''''  the  court 
may  enter  up  judgment  after  computation  or  after  proper  inquiry  as  to  the  amount 
of  damages,  and  no  jury  is  necessary  ;  and  the  same  rule  is  applicable  on  demurrer 
overruled,  as  upon  default.''*'  In  the  application  of  this  rule  the  court  has  dis- 
pensed with  the  jury  and  assessed  the  damages  where  the  amount  has  been  con- 
ceded by  confession  or  agreement  of  the  parties,''''  in  actions  on  promissory  notes,''* 
in  actions  on  certificates  of  deposit,''^  in  actions  on  stock  subscz'iptions,*^  in  actions 
on  judgments,^^  in  actions  on  bonds,^'^  in  actions  for  statutory  penalties,^  in  actions 
on  a  covenant  for  rent  in  a  deed,^^  in  actions  of  replevin  where  plaintiff  fails 


72.  The  authorities  are  not  agreed  as  to 
the  original  purpose  of  the  writ  of  inquiry. — 

It  has  in  many  jurisdictions  been  considered 
more  as  an  inquest  to  inform  the  conscience 
of  the  court  than  as  a  necessary  proceeding. 
Dent  V.  Morrison,  1  Mo.  130  ;  U.  S.  Bank  v. 
Thayer,  2  Watts  &  S.  (Pa.)  44.3;  Smith  r. 
Vanderhorst,  1  McCord  (S.  C.)  328,  10  Am. 
Dec.  674 ;  Warren  v.  Kennedy,  1  Heisk. 
(Tenn.)  437. 

73.  Lennon  r.  Ea^Titzer,  57  Conn.  583,  19 
Atl.  334. 

74.  Illinois. —  Dunbar  v.  Bonesteeb  4  III. 
32;  Rust  u.  Frothingham,  1  111.  331. 

Indiana. —  Case  v.  Colter,  66  Ind.  336 ;  Med- 
ler  V.  Hiatt,  14  Ind.  405 ;  Henrie  v.  Sweasey, 
5  Blackf.  273;  Harrington  v.  Witherow,  2 
Blackf.  37. 

loioa. —  Chambers  v.  Lathrop,  Morr.  102. 

Kansas. —  See  Douglas  v.  Rinehart,  5  Kan. 
392. 

Kentucky. —  G!off  r.  Ha-nks,  5  J.  J.  Marsh. 
341. 

Maryland. —  Maccubbin  v.  Thornton,  1 
Harr.  &  M.  194. 

New  York. —  McCollum  v.  Barker,  3  Johns. 
153. 

North  Carolina. —  Adrian  v.  Jackson,  75 
N.  C.  536. 

Tennessee. —  Chattanooga  Masonic  Educa- 
tional Assoc.  V.  Cook,  3  Head  313. 

Texas. —  Tarrant  County  v.  Lively,  25  Tex. 
Suppl.  399. 

United  States. —  Renner  r.  Marshall,  1 
Wheat.  215,  4  L.  ed.  74;  McLain  v.  Ruther- 
ford, 16  Fed.  Cas.  No.  8,808a,  Hempst.  47. 

And  see  Tuttle  v.  Mechanics',  etc..  Loan 
Co.,  6  Whart.  (Pa.)  216. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  520. 

75.  Alabama. —  Barclay  v.  Barclay,  42  Ala. 
345. 

Arlcansus. — Calloway  v.  Roane,  7  Ark.  354. 

Connecticut. —  Morris  v.  WinchcBter  Re- 
peating Arms  Co.,  73  Conn.  080,  49  Atl. 
]H0;  Falkon  v.  Housatonic  R.  Co.,  63  Conn. 
258,  27  Atl.  1117;  Lennon  Rawitzer,  57 
Conn.  583,  19  Atl.  334;  Fo.\  r.  Hoyt,  12  Conn. 
49),  31  Am.  Dec.  760. 

Illinois. —  Miles  v.  Goodwin,  35  111.  53; 
Qiiigh-y  V.  Spear,  33  111.  352. 

fndiana. —  Liiiigdon  p.  Hullook,  8  Ind.  .'Ml. 

India  It  Territory. —  Tynon  v.  Crowell,  3  Jn- 
diaii  'IVrr.  346,  58  H.  W.  505. 
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Iowa. —  Carleton  v.  Byington,  17  Iowa  579. 

Kentucky. —  Francis  v.  Francis,  18  B.  Mon. 
57;  Daniel  r.  Judy,  14  B.  Mon.  393. 

Louisiana. —  Daly  v.  Van  Benthuysen,  3 
La.  Ann.  69. 

Maine. —  Bradstreet  v.  Erskine,  50  Me.  407. 

Massachusetts. —  Jarvis  v.  Blanchard,  6 
Mass.  4. 

Washington. —  Citizens'  Nat.  Bank  v.  Co- 
lumbia County,  23  Wash.  441,  63  Pac.  209. 
See  15  Cent.  Dig.  tit.  "  Damages,"  §  520. 

76.  Hopkins  v.  Ladd,  35  HI.  178;  Pullman 
Palace  Car  Co.  v.  Taylor,  65  Ind.  153,  32 
Am.  Rep.  57 ;  Bradfield  v.  McCormick.  3 
Blackf.  (Ind.)  161;  Hanley  v.  Sutherland, 
74  Me.  212. 

77.  People's  lee  Co.  v.  People's  Nat.  Bank, 
133  Ala.  248,  31  So.  804;  Allen  v.  White, 
Minor  (Ala.)  365;  Applegate  v.  Jacoby,  9 
Dana  (Ky.)  206. 

78.  Alabama. —  Ledbetter,  etc..  Loan  Assoc. 
V.  Vinton,  108  Ala.  644,  18  So.  692;  Smith  v. 
Robinson,  11  Ala.  270. 

Arkansas. —  See  Leach  v.  Smith,  25  Ark. 
246. 

Illinois. —  Wilcox  v.  Woods,  4  111.  51;  Bur- 
lingame  v.  Turner,  2  111.  588. 

Kansas. —  Goff  v.  Russell,  3  Kan.  212. 

Pennsylvania. —  Lf.  S.  Bank  v.  Thayer,  2 
Watts  &  S.  443. 

Texas.— Niblett  v.  Shelton,  28  Tex.  548. 

See  15  Cent.  Dig.  tit  "  Damages,"  §  520%. 

79.  Talladega  Ins.  Co.  v.  Woodward,  44 
Ala.  287;  Northern  Bank  v.  Zepp,  28  111.  180. 

80.  Spangler  v.  Indiana,  etc.,  R.  Co.,  21 
111.  276. 

81.  St.  Louis,  etc.,  R.  Co.  v.  Miller,  43  111. 
199;  Butcher  ?j.  Bro\\'nsville  Bank,  2  Kan. 
70,  83  Am.  Dec.  440;  Hoke  v.  Edwards,  46 
N.  C.  532. 

82.  Hall  )-.  Fowlks,  8  Ark.  175  (delivery 
bond) ;  Thompson  r.  Thompson,  58  S.  W.  792, 
22  Ky.  L.  Rep.  784  (supersedeas  bond)  ; 
Backus  V.  Cleveland  P.  &  M.  Ins.  Co.,  4 
Ohio  Dee.  (Reprint)  518,  2  Clev.  L.  Rep. 
299  (oHicial  bond  of  a  delinquent  agent)  ; 
Dnrkey  v.  Hammond,  2  Mill  (S.  C.)  151 
(bond  for  the  ])erformance  of  a  covenant). 

83.  TenncMHce  Mut.  BIdg.,  etc.,  Assoc.  r. 
State,  99  Ala.  197,  13  So.  087.  See  also 
Garey  r.  Kdwards,  15  Ala.  105;  Austin  v. 
Davis,  7  Out.  App.  478. 

84.  Dent  v.  Morrison,  1  Mo.  130. 
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to  appear,^^  and  also  on  the  dissolution  of  an  injunction  and  dismissal  of  the 
bill.^*^ 

e.  By  Clerk.  In  many  jurisdictions  where  the  amount  may  be  determined  by 
mere  computation,  an  assessment  may  be  made  by  the  clerk  of  the  court.^''  Such 
procedure  is  usually  invoked  upon  motion  or  at  the  instance  of  the  court,  and 
rests  upon  the  theory  that  the  act  of  the  clerk  is  fiduciary  and  is  really  that  of 
the  court.^''  Hence  any  assessment  which  may  be  referred  to  the  clerk  may  be 
made  by  the  court  in  the  first  instance  if  it  so  desires.*  But  as  this  practice  is 
usually  founded  upon  statutory  provision  it  cannot  be  invoked  in  cases  where  the 
authority  is  not  given. 

d.  By  Jury.  Where  the  demand  in  the  complaint  is  for  unliquidated  damages 
and  the  amount  cannot  be  determined  without  passing  upon  and  adjudging  ques- 
tions of  fact,  it  is  the  usual,  and  in  some  jurisdictions  necessary,  practice,  to  enter 
an  interlocutory  judgment,  and  to  issue  a  writ  of  inquiry,  or  by  some  analogous 
procedure  to  have  the  amount  determined  and  assessed  by  a  jury .^^  This  practice 
has  been  followed  in  actions  where  the  declaration  contained  both  special  and 
common  counts      in  actions  on  notes  payable  in  current  bank-notes,**  in  actions 


85.  Holkins  v.  Donahue,  4  Ohio  Dec.  (Re- 
print) 405,  2  Clev.  L.  Rep.  114. 

86.  Buck  r.  Beekly,  45  111.  100,  relying 
expressly  upon  statutory  authority.  See  also 
Shaffer  v.  Sutton,  49  III.  506. 

87.  Florida.— ^&Uo  v.  Foss,  21  Fla.  143. 
Illinois. —  Meyers  v.  Phillips,  72  111.  460 ; 

Campbell  v.  Gilman,  26  111.  120;  Thompson 
r.  Haskell,  21  111.  215,  74  Am.  Dec.  98; 
Robertson  v.  Hamet,  19  HI.  161. 

Iowa. —  Swift  V.  Berry,  9  Iowa  43;  Cam- 
eron V.  Ai'mstrong,  8  Iowa  212;  Burlington, 
etc.,  R.  Co.  v.  Marchand,  5  Iowa  468;  Bur- 
lington, etc.,  R.  Co.  V.  Shaw,  5  Iowa  463. 

Mississippi. — Grigs  by  t'.  Ford,  3  How.  184. 

Neio  York. —  Kreitz  v.  Frost,  55  Barb.  474. 

South  Carolina. —  Crowther  v.  Sawyer,  2 
Speers  573  (holding  that  a  judgment  is  a 
liquidated  demand,  within  the  meaning  of 
the  statute  allowing  the  assessment  in  such 
cases  by  the  clerk)  ;  State  Bank  v.  Vaughan, 
2  Hill  556. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  521. 

88.  Under  some  statutoiy  provisions  it  has 
been  held  that  in  certain  specified  cases  the 
assessment  by  the  clerk  was  imperative. 
Croden  r.  Drew,  3  Duer  (N.  Y.)  652. 

89.  Dunbar  v.  Bonesteel,  4  111.  32;  Begg  v. 
Whittier,  48  Me.  314;  Prentiss  V.  Spalding, 
2  Dougl.  (Mich.)  84.  See  also  Rife  v.  Ingh- 
ram.  3  Greene  (Iowa)  125;  Kelly  v.  Searing, 
4  Abb.  Pr.  (N.  Y.)  354. 

If  the  clerk  makes  a  mistake  the  court  will 
order  him  to  make  a  new  assessment.  Burr 
V.  Reeve,  1  Johns.  (N.  Y.)  507. 

90.  Kent  v.  Bown,  3  Minn.  347. 

91.  O'Flynn  v.  Holmes,  8  Mich.  95;  Rey- 
nolds V.  La  Crosse,  etc.,  Packet  Co.,  10  Minn. 
178. 

92.  Alabama. —  Manhattan  F.  Ins.  Co.  v. 
Fowler,  76  Ala.  372;  Wagnon  v.  Turner,  73 
Ala.  197;  Rhea  v.  Holston  Salt,  etc.,  Co.,  59 
Ala.  182;  Yomig  v.  McLemore,  3  Ala.  295; 
Driver  v.  Spenee,  3  Ala.  98;  Phillips  r. 
Malone,  Minor  110;  Martin  v.  Price,  Minor 
68. 

Arkansas. —  Hodges  v.  Crawford,  25  Ark. 


565;  Johnson  v.  Pierce,  12  Ark.  599;  Wal- 
lace V.  Henry,  5  Ark.  105. 

Illinois. —  Whiteside  v.  Bartleson,  1  111.  71. 

Indiana. —  Linn  i;.  Schmall,  8  Blackf.  94. 

loxva. — •  Wiley  i;.  Arnold,  1  Greene  365. 

Kentucky. —  Shirley  v.  Landram,  3  Bush 
552;  Weathers  v.  Mudd,  12  B.  Mon.  112; 
Thompson  Thompson,  7  B.  Mon.  421;  Kee- 
ton  V.  Scantland,  Hard.  149;  Louisville,  etc., 
R.  Co.  V.  Bates,  8  Ky.  L.  Rep.  617. 

Louisiana. —  Liles  v.  New  Orleans  Canal, 
etc.,  Co.,  6  Rob.  273;  Guillotte  v.  Thompson, 

5  Rob.  141;  Olivier  v.  Cannon,  18  La.  474. 
Mississippi. —  Sandford  v.  Campbell,  7  Sm. 

6  M.  107;  Grover  v.  Gaunt,  6  Sm.  &  M. 
317. 

Missouri. —  Brown  v.  King,  39  Mo.  380; 
Wetzell  V.  Waters,  18  Mo.  396;  Pratte  v.. 
Corl,  9  Mo.  163. 

New  York. —  Canajoharie  Dutch  Reformed 
Church  V.  Wood,  8  Barb.  421;  Kelsey  v.  Co- 
vert, 15  How.  Pr.  92. 

North  Carolina. —  Faucette  v.  Ludden,  117 
N.  C.  170,  23  S.  E.  173;  Skinner  v.  Terry, 
107  N.  C.  103,  12  S.  E.  118;  Witt  v.  Long, 
93  N.  C.  388;  Roulhac  Miller,  90  N.  C.  174; 
White  V.  Snow,  71  N.  C.  232;  Moore  v.  Mit- 
chell, 61  N.  C.  304. 

Pennsylvania. —  Logan  v.  Jennings,  4 
Rawle  355. 

South  Carolina. —  Wilkie  v.  Walton,  2 
Speers  473. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Temple- 
ton,  87  Tex.  42,  26  S.  W.  1066;  Hurlock  r. 
Reinhardt,  41  Tex.  580. 

Virginia. —  Drmbar  v.  Lindenberger,  3 
Munf.  169. 

Washington. —  Baker  v.  Prewitt,  3  Wash. 
Terr.  474,  19  Pac.  149. 

See  15  Cent.  Dig.  tit.  "Damages,"  §§  520, 
520%. 

93.  Kennon  v.  McRae,  3  Stew.  &  P.  (Ala.) 
249;  Johnson  v.  Frank,  16  Ark.  199;  Barber 
V.  Whitney,  29  III.  439;  Sherman  v.  Wilson, 

7  Blackf.  (Ind.)  362. 

94.  Ellett  f.  Chilton,  5  Ark.  181;  McKiel 
V.  Porter,  4  Ark.  534. 
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on  obligations  payable  in  currency  of  an  uncertain  value,^'  and  in  actions  on  bonds 
conditioned  otherwise  than  for  the  payment  of  a  speciiied  sum,  or  where  the 
truth  of  the  breaches  assigned  should  be  inquired  into.'^^  Again  in  some  jurisdic- 
tions it  has  been  held  necessary  to  submit  to  the  jury  the  assessment  of  interest 
on  the  obligation  in  suit ;  yet  in  other  jurisdictions  it  seems  that  this  item  may 
be  computed  by  the  court.^^ 

e.  By  Court  or  Jury  at  Option  of  Parties.  It  is  also  a  well-established  prac- 
tice in  many  jurisdictions  that  the  assessment  will  be  made  either  by  a  jury  or  by 
the  court  at  the  option  of  plaintiff,  who  irnay  state  his  preference  by  motion  at  the 
rendition  of  the  interlocutory  judgment.^^  On  the  other  hand  by  statute^  in 
some  jurisdictions  defendant  may  insist  upon  an  assessment  by  a  jury.^  The 
right  of  either  of  the  parties,  howevei-,  to  demand  a  jury  to  assess  tne  damages 
may  of  course  be  waived  by  them  and  the  matter  left  to  the  court.^ 

3.  Procedure  —  a.  In  General.  It  is  irregular  and  erroneous  to  assess  the 
damages,  as  if  upon  default,  while  an  issue  of  fact  is  pending  or  before  the  proper 


95.  Guelberth  v.  Watson,  8  Mo.  663;  Wil- 
liams V.  Rockwell,  64  N.  C.  325;  Mississippi, 
etc.,  R.  Co.  V.  Green,  9  Heisk.  (Tenn.)  588; 
Brill  V.  Neele,  1  Chit.  619,  18  E.  C.  L.  338. 

96.  Arkansas. —  Williams  v.  State,  10  Ark. 
256;  Lee  v.  Leech,  9  Ark.  423;  Nelson  v. 
Hubbard,  8  Ark.  477;  McKisick  v.  Brodie, 
6  Ark.  375;  Hawkins  v.  Nunnelly,  6  Ark. 
149;  Pelham  v.  Page,  6  Ark.  148;  Jennings 
V.  Ashley,  5  Ark.  128. 

Indiana. —  Campbell  v.  Woolen,  5  Blackf. 
80. 

Kansas. —  Simmons  v.  Garrett,  McCahon 
82. 

Maryland. —  State  v.  Lawson,  2  Gill  62. 

Mississippi. —  Boykin  v.  State,  50  Miss. 
375;  York  v.  Crawford,  42  Miss.  508. 

New  Jersey. — Simmons  v.  Kellj',  39  N.  J.  L. 
438. 

North  Carolina. —  State  V.  Baird,  118  N.  C. 
854,  24  S.  E.  668. 

Pennsylvania. —  Church  v.  Given,  15  Phila. 
188. 

Vermont. —  Benham  V.  Sage,  1  D.  Chipm. 
247. 

Canada. —  Callagher  v.  Strobridge,  Draper 
(U.  C.)  158. 
See  15  Cent.  Dig.  tit.  "  Damages,"  §  520i^. 

97.  Murray  v.  Cone,  8  Port.  (Ala.)  250; 
Mailhovise  v.  Inloes,  18  Md.  328;  Fretwell  v. 
Dinsmore,  Walk.  (Miss.)  484;  Smith  r. 
Vanderhorst,  1  McCord  (S.  C.)  328,  10  Am. 
Dec.  074.  See  also  King  v.  Southern  Pac. 
Co.,  109  Cal.  96,  41  Pac.  786,  29  L.  R.  A.  755. 

98.  St.  Louis,  etc.,  R.  Co.  v.  Miller,  43  111. 
199;  Rust  V.  Frothingham,  1  111.  331;  May- 
hew  V.  Thatcher,  6  Wheat.  (U.  S.)  129,  5 
L.  cd.  223. 

99.  Delaware. —  Silver  v.  Rhodes,  2  Harr. 
309. 

loiva. —  Burlington,  etc.,  R.  Co.  v.  Shaw, 
5  Iowa  463. 

Missouri. —  Darrah  v.  Tlic  Lightfoot,  15 
Mo.  187;  Dent  v.  Morrison,  1  Mo.  130. 

New  Jersey. —  Bolton  v.  Gibbon,  12  N.  J.  L. 
76. 

New  York. —  Haines  v.  Davis,  0  llow.  I'r. 
118,  CahU'.  Rcj).  N.  S.  407. 

I'lnf/la.nd.—  Iloldipp  v.  Otway,  2  Saund. 
100.  ' 
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See  15  Cent.  Dig.  tit.  "  Damages,"  §  520. 

1.  A  provision  that  a  court  may  assess  the 
damages  when  a  judgment  is  taken  by  de- 
fault, without  the  intervention  of  a  jurs', 
must  be  construed  as  subordinate  to  a  clause 
in  the  state  constitution  providing  that  the 
right  of  trial  by  jury  of  all  issues  of  fact 
in  civil  proceedings  shall  be  inviolate,  and 
therefore  the  court  may  assess  the  damages 
only  when  the  defendant  has  not  appeared  in 
court,  or  when,  having  appeared,  he  waives  or 
fails  to  assert  his  right  to  have  the  assess- 
ment made  by  a  jury.  Knickerbocker  L.  Ins. 
Co.  V.  Hoeske,  32  Md.  317. 

2.  Pinkel  v.  Domestic  Sewing  Mach.  Co.,  89 
111.  277 ;  Meyers  t:  Phillips,  72  111.  460 ;  Crab- 
tree  V.  Green,  36  111.  278;  Bankers'  Reserve 
L.  Assoc.  V.  Finn,  64  Nebr.  105,  89  N.  W. 
672;  Jersey  City  v.  Chase,  30  N.  J.  L.  233; 
Averill  Coal,  etc.,  Co.  v.  Verner,  22  Ohio  St. 
372. 

Under  the  English  practice  plaintiff  is  en- 
titled as  a  matter  of  right  to  a  writ  of  in- 
quiry, and  the  subsequent  assessment  of 
damages  by  a  jury  (Blackmore  v.  Flemyng, 
7  T.  R.  446)  ;  while  it  has  been  said  that 
defendant,  by  having  suffered  default,  has  no 
election  in  the  case,  and  cannot  demand  a 
jury  (Begg  i'.  Whittier,  48  Me.  314;  Price  r. 
Dearborn,  34  N.  H.  481). 

3.  Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler, 43  111.  199. 

Indiana. —  Strough  v.  Gear,  48  Ind.  100. 

Massachusetts. —  Gallagher  v.  Silberstein, 
182  Mass.  20,  64  N.  E.  402. 

Michigan. —  O'Flynn  v.  Holmes,  8  Mich.  95. 

Texas. —  Johnson  v.  Dowling,  1  Te.x.  App. 
Civ.  Cas.   §  1090. 

See  15  Cent.  Dig.  tit  "  Damages,"  §  520. 

Such  right  is  waived  altogether  by  failing 
to  submit  a  motion  therefor  imtil  after  the 
assessment  has  been  made  by  the  clerk  or 
auditor  (Palmer  v.  Harris,  98  III.  507;  Price 
V.  Dearborn,  34  N.  H.  481),  or  by  failing 
to  comply  with  a  statute  requiring  the  de- 
mand to  be  made  at  a  certain  time  or  stage 
of  the  j)roceeding.s  (Decatur,  etc.,  Imp.  Co. 
r.  CrasM,  97  Ala.  524,  12  So.  41.  And  see 
Pcoph'  i\  .ludges  Jackson  Cir.  Ct,,  1  Dougl. 
(Mich.)  302). 
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disposition  of  any  pleas  made  and  it  is  usually  necessary  tliat  the  record  show 
that  an  interlocutory  judgment  by  default  or  its  equivalent  was  entered  before 
the  assessment  was  raade.^ 

b.  On  Writ  of  Inquiry  —  (i)  Nature  and  Eequisites.  A  writ  of  inquiry  is 
in  substance  an  order  of  the  court  that  a  jury  be  sworn  to  assess  damages,''  and 
should  show  the  preceding  steps  that  have  been  taken  in  the  case.''  It  has  been 
held  that  it  can  only  lawfully  issue  where  the  record  shows  a  judgment  by  default^ 
and  a  rule  or  order  of  the  court  awarding  it,^  although  it  has  also  been  held  that 
if  an  inquest  of  damages  has  been  properly  taken  it  cannot  be  vitiated  by  showing 
that  no  positive  award  of  the  writ  was  made.'" 

(ii)  Pboceedinos  Under  —  (a)  Nature  of  Jury.  Under  common-law  pro- 
cedure a  jury  to  assess  tlie  damages  on  a  writ  of  inquiry  was  a  special  one  consist- 
ing of  twelve  men,  summoned  by  the  sheriff  for  that  particular  purpose  from  his 
county  ;  but  under  the  practice  prevailing  in  some  of  the  states  the  jury  for  this 
purpose  may  be  taken  from  the  regular  panel.^^ 

(b)  Before  Whoin  Jury  Sits.  It  was  the  usual  pi'actice  at  common  law  for 
the  jury  in  executing  a  vprit  of  inquiry  to  make  the  assessment  in  the  presence 
and  under  the  instruction  of  the  slieriff,  although  it  might  be  made  under  the 
supervision  of  a  deputy .^^  In  this  country  it  is  tlie  practice  in  some  jurisdictions 
to  have  the  assessment  made  under  the  instructions  and  in  the  presence  of  the 


4.  Illinois.— lUein  v.  Wells,  82  111.  201; 
Keelei-  v.  Campbell,  24  111.  287;  McDonnell 
V.  Harter,  22  111.  28. 

Kentucky. —  Williams  u.  Cheek,  Ky.  Dec. 
64. 

Mississiiypi. —  Dickson  v.  Hoff,  3  How.  165. 

New  J ersey. —  Smethurst  v.  Harwood,  30 
N.  J.  L.  230. 

New  York. —  Washburn  v.  Herrick,  2  Code 
Eep.  2 ;  Love  v..  Humphrey,  9  Wend.  500, 
holding  that  where  judgment  on  demurrer  is 
rendered  for  the  plaintiff  on  part  of  a  count, 
but  there  is  an  issue  of  fact  upon  other 
counts  in  the  complaint,  the  assessment  can- 
not be  made  until  after  the  plaintiff  enters 
a  nolle  pi'osequi  as  to  the  counts  ujDon  which 
the  issues  of  fact  are  joined.  See  also 
Backus  V.  Richardson,  5  Johns.  476. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  515 
et  seq. 

5.  Romaine  v.  Muscatine  County,  Morr. 
(Iowa)  357;  Hibbard  v.  Pettibone,  8  Wis. 
270;  Strong  i;.  Catlin,  3  Finn.  (Wis.)  121, 
3  Chandl.  (Wis.)  130;  Fisher  v.  Chase,  2 
Finn.  (Wis.)  359,  2  Chandl.  (Wis.)  3.  But 
S'se  White  v.  Rankin,  2  Blackf.  (Ind.)  78. 

6.  Brown  r.  King,  1  Bibb  (Ky.)  462. 

Swearing  such  jury  to  do  more  than  is  re- 
quired of  them  does  not  vitiate  the  acts 
which  they  properly  perform,  and  therefore, 
while  it  is  informal,  it  is  not  erroneous  to 
swear  them  to  try  the  issues  joined,  instead 
of  to  determine  the  amount  of  damages. 
Roberts  v.  Swearengen,  Hard.  (Ky.)  121. 

7.  Boyer  v.  Jones,  1  Woodw.  (Pa.)  498, 
holding  that  while  it  was  not  necessary  that 
the  writ  should  recite  the  whole  of  the  plain- 
tiff's declaration,  yet  where  it  merely  directed 
the  sheriff  to  inquire  as  to  the  damages  sus- 
tained by  plaintiff  "  by  occasion  of  the  prem- 
ises," where  the  only  "  premises "  set  out 
consisted  in  an  allegation  that  defendant 
had  been  attached  to  answer  plaintiff  in  a 

[15] 


plea  of  trespass,  it  is  insufficient,  as  it  does 
not  appear  that  judgment  had  been  entered. 

A  mistake  of  the  formal  description  of  the 
court  before  which  the  writ  is  returned  is 
not  fatal,  but  is  cured  by  the  statute  of 
jeofails.  Richardson  v.  Backus,  1  Johns. 
(N.  y.)  59. 

8.  Nobles  V.  Christmas,  2  How.  (Miss.) 
885. 

After  an  interlocutory  judgment  has  been 
set  aside  an  assessment  is  irregular  and  will 
be  set  aside.  Staats  v.  Reynolds,  4  U.  C. 
Q.  B.  0.  S.  5.  So  too  the  assessment  cannot 
be  made  pending  a  summons  to  set  aside 
plaintiff's  interlocutory  judgment.  Pace  v. 
Meyers,  8  U.  C.  Q.  B.  70. 

9.  Wright  V.  Williams,  2  Wend.  (N.  Y.) 
632. 

10.  Brown  v.  King,  1  Bibb  (Ky.)  462. 
See  also  Eastgate  r.  Hunt,  3  N.  Y.  Leg.  Obs. 
77,  holding  that  where  special  bail  was  re- 
quired the  writ  should  not  be  executed  with- 
out a  rule  of  the  court  awarding  it,  but  that 
on  a  judgment  on  demurrer  no  rule  therefor 
was  necessary. 

11.  Warren  v.  Kennedy,  1  Heisk.  (Tenn. ) 
437.  See  also  Rickards  v.  Swetzer,  3  How.  Pr. 
(N.  Y.)  413,  1  Code  Rep.  (N.  Y.)  117. 

12.  Chase  V.  Levering,  27  N.  H.  295 ;  Me- 
Keown  i".  Union  Pass.  R.  Co.,  15  Wkly.  Notes 
Cas.  (Pa.)  125.  See  also  jEtna  Ins.  Co.  v. 
Phelps,  27  111.  71,  81  Am.  Dee.  217. 

13.  Jackson  v.  Rathbone,  3  Cow.  (N.  Y.) 
296  (holding,  in  an  action  where  the  writ  was 
executed  before  the  under  sheriff  of  a  city, 
that  the  fact  that  the  sheriff  and  coroner  were 
members  of  a  society  against  which  a  suit 
was  brought  depending  upon  the  same  title 
as  that  in  issue  in  the  writ  of  inquiry  did  not 
disqualify  such  officer  on  the  ground  of  in- 
terest) ;  Tillotson  Cheetham,  2  Johns. 
(N.  Y.)  63;  Denny  v.  Trapnell,  2  Wils.  C.  P. 
378. 
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court/*  and  this  procedure  will  generally  be  adopted  where  important  questions 
of  law  are  likely  to  arise,  or  the  questions  of  law  and  fact  are  mixed.'' 

c.  Time  of  Assessment.  Under  some  statutory  provisions  it  has  been  held  that 
the  assessment  mnst  be  made  at  the  succeeding  term  after  judgment  has  been 
entered,^"  although  it  may  usually  be  made  at  the  same  term,"  or  at  the  discretion 
of  the  court  at  either  term.^^ 

d.  Notice  to  Defendant.  In  some  jurisdictions  tlie  practice  rests  upon  the 
theory  that  a  defendant  who  has  not  entered  an  appearance  must  himself  keep 
watch  and  make  it  his  business  to  appear  upon  the  assessment  of  damages,  if  Jie 
would  contest  the  amount  tliereof ;  ^"^  in  other  jiirisdictions,  however,  either  by 
virtue  of  statute  or  by  rules  of  practice,  notice  to  defendant  of  the  assessment 
proceedings  is  necessary and  such  notice  has  been  held  necessary,  in  the  absence 
of  an  express  provision  of  the  code,  where  a  prior  rule  of  court  provided  for  the 
same.^^  So  too  if  the  general  practice  has  been  to  order  the  writ  executed  at  a 
subsequent  term,  and  an  order  is  made  for  its  execution  at  the  term  that  it  is 
awarded,  notice  should  be  given  defendant,  although  no  statute  specifically 
requires  it.^^ 

e.  Hearing  in  Behalf  of  Defaulted  Party  —  (i)  RioiiT  and  Extent  of.  The 
effect  of  a  failure  to  plead  on  demurrer  oA'erruled,^"  or  on  a  default  by  defendant, 
is  to  admit  the  cause  of  action  and  that  something  is  due  plaintiff,  although 


14.  /Etna  Ins.  Co.  v.  Phelps,  27  111.  71,  81 
Am.  Dec.  217;  Bell  v.  Aydelott,  1  III.  45; 
Warren  v.  Kennedy,  1  Heisk.  (Tenn.)  437; 
Lacher  v.  Will,  6  Wis.  282. 

15.  Tillotson  r.  Cheethani,  2  Johns.  (N.  Y.) 
107.  See  also  Joannes  v.  Fisk,  3  Rob.  (N.  Y.) 
710. 

Amount  of  damages. —  The  court  will  not 
transfer  tlie  cause  from  a  sheriff's  jury  to  a 
justice  of  the  supreme  court  merely  be- 
cause of  the  fact  that  large  damages  are 
claimed.  Dunkel  r.  Cramer  Hill  Ferry  Co., 
61  N.  J.  L.  208,  41  Atl.  676. 

That  the  defendant's  attorney  is  also  the 
attorney  of  the  sheriff  does  not  show  such  in- 
terest in  that  official  as  to  necessitate  the  as- 
sessment being  made  before  the  court  in- 
stead of  before  the  sheriff  or  sheriff's  jury. 
Havs  w  Berryman.  6  Bosw.   (N.  Y.)  679. 

16.  Robins'  v.  Pope,  20  Fed.  Cas.  No. 
11,931«,  Hemiist.  219. 

17.  Florida. —  Parkhurst  v.  Stone,  36  Fla. 
463,  18  So.  596. 

Louisiana. — ^  Seris  v.  Bellocq,  17  La.  Ann. 
146. 

Michiqan. — -  Sinnock  v.  Wayne  County  Cir. 
Judge,  97  Mich.  475,  56  N.  W.  860. 

Missouri. —  Suniners  v.  Tice,  1  Mo.  349 ; 
Dent      Morrison,  1  Mo.  130. 

New  York.—  Cook  v.  Tuttle,  2  Wend.  289. 

Tennessee. —  Boggess  v.  Gamble,  3  Coldw. 
148. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  517. 

18.  Leavenworth  v.  Ilicks,  1  Kan.  571; 
Froust  r.  IJruton,  L5  Mo.  619. 

Where  no  assessment  had  been  made  for 
fourteen  years,  and  the  original  j)laiiitifr  and 
defendant  wore  both  dead,  the  court  ro- 
fuNe  lo  nifiko  an  order  for  the  nscertainniont 
of  the  nniount  against  the  surety.  Cook  v. 
Cooper.  4  llarr.  (Del.)  189. 

19.  Cairo,  etc.,  R.  Co.  r.  Holbrook,  72  111. 
419;  Leavenworth  r.  Tlieks,  McCiiImn  (Knn.) 
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160;  Gemmell  v.  Davis,  71  Md.  458,  18  Atl. 
955. 

20.  Sinnock  v.  Wayne  Coimty  Cir.  .Judge, 
97  Mich.  475,  56  N.  W.  860;  Mason  v.  Rey- 
nolds, 33  Mich.  60;  Wheeler  r.  \Vilkins,  19 
Mich.  78 ;  Davis  v.  Red  River  Lumber  Co.,  61 
Minn.  534,  63  N.  W.  1111;  Duncan  v.  Lloyd, 

1  Miles  350;  Boyer  i\  Jones,  1  Woodw.  498. 
See  Frankfort  Bank  v.  Countryman,  11  Wis. 
398;  Coe  r.  Straus,  11  Wis.  72;  Rose  v.  Barr, 

2  Wis.  492. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  523. 

In  New  York,  under  the  practice  prior  to 
the  code,  requiring  that  the  same  notice  as 
the  notice  for  trial  should  be  given  of  the 
assessment  of  damages  by  the  clerk,  or  of  the 
execution  of  the  Avrit  of  inquiry  (Green  r. 
Guthrie,  10  Johns.  128),  it  was  necessary, 
to  entitle  a  defendant  to  such  notice,  that 
he  should  make  some  appearance  in  the  case 
before  the  expiration  of  the  statutory  time 
for  answering  (Ljmde  f.  West,  12  Wend.  235). 
And  to  the  same  effect  imder  a  later  pro- 
A'ision  of  the  code  see  Pearl  r.  Robitschek,  2 
Daly  50. 

Sufficiency  of  notice. —  A  notice  to  defend- 
ant that  a  writ  of  inquiry  will  be  executed  on 
a  certain  day  "  provided  an  interlocutory 
judgment  shall  have  l)een  obtained  in  the 
cause  "  is  sufficient,  inasmuch  as  the  proviso 
mav  be  rejected  as  surplusage.  Oothout  v. 
Rooth,  12  Johns.  (N.  Y.)  151.  So  too  a  no- 
tice need  not  necessarily  state  the  place  where 
the  assessment  will  be  made.  Beeson  r.  Hol- 
lister,  11  Mich.  193. 

21.  Kelsey  r.  Covert,  6  Abb.  Pr.  (N.  Y.) 
330  note,  15  How.  Pr.  (N.  Y.)  92. 

22.  ]<',vans  v.  Bowlin,  9  Mo.  406.  See  also 
(!airo,  etc.,  R.  Co.  V.  Holbrook,  72  III.  419. 

23.  For  after  the  overruling  of  a  denuirrer 
tlie  case  stands,  wiili  reference  io  ilie  evi- 
dence necessary  for  the  plaintilV  and  iidinis- 
sible  for  ihe  defendant,  the  same  as  if  Minild 
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not  any  pai'ticnlar  sum  more  tlian  a  nominal  amount.^''  Defendant  may  introduce 
proof  to  reduce  the  claim  to  nominal  damages ;  lie  may  cross-examine  the 
opposite  party's  witnesses;^''  and  in  most  jurisdictions  lie  may  introduce  wit- 
nesses in  his  own  behalf,^''  may  address  tlie  jury,^^  may  ask  instructions  of  the 
court  concerning  the  law,^^  may  challenge  a  jurov,^"  and  may  move  for  a  new 
trial  and  by  a  bill  of  exceptions  i-eserve  any  questions  affecting  the  damages ; 
but  inasmuch  as  a  defendant  has  a  right  to  appear  and  object  to  the  introduction 
of  testimony,  he  cannot  after  a  failure  so  to  do  have  the  judgment  struck  out 
because  of  the  admission  of  illegal  testimony  on  the  ground  of  surprise  or  irregu- 
larity,^^ although  it  would  seem  that  if  such  evidence  induces  a  judgment  clearly 
excessive  he  is  entitled  to  relief.^^ 

(ii)  Evidence.  The  rules  of  evidence,  in  the  assessment  of  damages,  are  in 
no  way  relaxed  both  parties  must  confine  themselves  to  such  questions  of  damage 
and  matters  of  aggravation  or  mitigation  as  are  authorized  by  the  pleadings.^^  As 


have  stood  upon  a  default.  Havens  v.  Hart- 
ford, etc.,  R.  Co.,  2S  Conn.  69. 

24.  Connecticut. —  Shepard  r.  New  Haven, 
etc.,  Co.,  45  Conn.  54;  Welch  v.  Wadsworth, 
30  Conn.  149,  79  Am.  Dec.  239  (where  it  is 
said  that  the  rights  of  the  parties,  beyond  the 
mere  admission  of  the  cause  of  action,  are 
neither  strengthened  nor  impaired  by  a  judg- 
ment by  default)  ;  Sherwood  v.  Haight,  26 
Conn.  432. 

Florida. —  Russ  v.  Gilbert,  19  Fla.  54. 
Indiana. —  Sneaghan  r.  Briggs,  Wils.  75. 
loica. —  Burlington,  etc.,  E.  Co.  r.  Shaw,  5 
Iowa  463. 

Maine. —  Begg  v.  Whittier,  48  Me.  314. 
North  Carolina. —  Parker  v.  Smith,  64  IST.  C. 
291. 

South  Carolina. —  Lanneau  Ervin,  12 
Rich.  31. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  525; 
and,  generally.  Judgments. 

25.  Bridges  r.  Stephenson,  10  El.  App. 
369;  Hightower  v.  Hawthorn,  12  Fed.  Cas. 
No.  6,4786,  I-Iempst.  42. 

26.  Florida. —  Watson  v.  Seat,  8  Fla.  446. 
Illinois. — ^  North  v.  Kizer,  72  111.  172;  Her- 

rington  v.  Stevens,  26  111.  298;  Chicago,  etc., 
R.  Co.  r.  Ward,  16  HI.  522. 

Indiana. —  Briggs  v.  Sneghan,  45  Ind.  14. 

Iowa. — -Cook  V.  Walters,  4  Iowa  72. 

Nei.o  York. —  Kerker  v.  Carter,  1  Hill  101. 

England. — -  Williams  v.  Cooper,  3  Dowl. 
P.  C.  204. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  525. 

On  such  cross-examination  defendant  is  con- 
fined to  such  questions  as  tend  to  rediice  the 
recovery,  and  cannot,  through  this  avenue, 
interpose  a  defense.  Foreman  Shoe  Co.  v. 
Lewis,  191  111.  155,  60  N.  E.  971;  Lym  v. 
Block,  32  Misc.  (N.  Y.)  692,  66  N.  Y.  Suppl. 
503;  Kerker  v.  Carter,  1  Hill  (N.  Y.)  101. 

27.  North  v.  Kizer,  72  111.  172;  Herring- 
ton  V.  Stevens,  26  111.  298;  Chicago,  etc.,  R. 
Co.  V.  Ward,  16  111.  522  [overruling  as  to 
right  of  defendant  to  introduce  evidence  on 
his  own  behalf  and  take  a  bill  of  exceptions 
Gillet  v.  Stone,  2  111.  539;  Morton  v.  Bailey, 
2  111.  213,  27  Am.  Dee.  767];  Briggs  i. 
Sneghan,  45  Ind.  14.  Contra,  Cook  r.  Wal- 
ters, 4  Iowa  72  [distinguishing  Hutchinson  v. 
Sangster,  4  Greene  (Iowa)  240]  (holding  that 
defendant's  prohibition  of  the  right  to  intro- 


duce evidence  on  his  ovsm  behalf  and  ask  in- 
struction of  the  court  was  clearly  determined 
by  the  language  of  the  code)  ;  St.  Louis,  etc., 
E.  Co.  V.  Denson,  (Tex.  Civ.  App.  1894)  26 
S.  W.  265.  But  see  Harman  v.  Goodrich,  1 
Greene  (Iowa)  13. 

28.  Watson  v.  Seat,  8  Fla.  446;  Briggs  v. 
Sneghan,  45  Ind.  14. 

29.  Herrington  v.  Stevens,  26  III.  298 ;  Chi- 
cago, etc.,  R.  Co.  ??.  Ward,  16  111.  522;  Briggs 
V.  Sneghan,  45  Ind.  14;  Roe  v.  Crutchfield,  1 
Hen.  &  M.  (Va.)  361. 

30.  Yoholo  V.  Mitchell,  2  Stew.  &  P.  (Ala.) 
125,  127  (where  the  court  say:  "  In  England, 
pending  the  rule  for  judgment,  after  the  exe- 
cution of  the  writ  of  inquiry ;  the  defendant 
may  move  to  set  aside  the  inquisition  on 
account  of  an  objection  to  the  jury,  or  mode 
of  returning  them,  etc.  If  this  is  the  case  he 
certainly  would  be  authorized  at  the  time  the 
jury  was  impannelled  to  make  the  inquisi- 
tion, and  before  they  were  sworn,  to  challenge 
one  or  more  of  them  for  the  same  objec- 
tion"); Roe  V.  Crutchfield,  1  Hen.  &  M. 
(Va.)  361.  See  Tillottson  v.  Cheetham,  2 
Johns.  (N.  Y.)  63  [citing  Rolle  Abr.  tit. 
"Trial"],  from  which  it  would  seem  that  a 
challenge  cannot  be  made  to  one  of  a  sheriff's 
jury  on  a  writ  of  damages,  because  such  pro- 
ceeding is  only  an  inquest  of  office,  and  the 
sheriff  does  not  act  judiciallv. 

31.  Cairo,  etc.,  R.  Co.  r.  Holbrook,  72  111. 
419 ;  Crommett  v.  Pearson,  18  Me.  344. 

32.  Green  v.  Hamilton,  16  Md.  317,  77  Am. 
Am.  Dec.  295. 

33.  State  Bank  v.  Vaughan,  2  Hill  (S.  C.) 
550. 

34.  Shepard  r.  New  Haven,  etc.,  Co.,  45 
Conn.  54.    And  see  supra,  XIII. 

35.  Regan  v.  New  York,  etc.,  R.  Co.,  60 
Conn.  124,  22  Atl.  503,  25  Am.  St.  Rep.  300; 
Munford  v.  Wilson,  19  Mo.  669;  Mathews 
r.  Sims,  2  Mill  (S.  C.)  103.  In  Shepard  v. 
New  Haven,  etc.,  R.  Co.,  45  Conn.  54,  58,  the 
court  said:  "The  defendants,  by  their 
omission  to  deny  them,  are  held  to  have  ad- 
mitted the  truth  of  all  well  pleaded  material 
allegations  in  the  declaration,  and  the  con- 
sequent right  of  the  plaintiff  to  a  judgment 
for  a  limited  sum,  that  is,  for  nominal  dam- 
ages and  costs,  without  the  introduction  of  evi- 
dence.   This  is  the  extent  of  the  advantage 
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the  default  admits  a  cause  of  action,  proof  thereof  need  not  be  offered,^  and 
plaintiff  is  entitled  to  nominal  damages  without  introducing  evidence.'"  His 
petition  is  not,  however,  to  be  taken  as  true,  and  if  he  would  recover  a  greater 
amount  he  must  prove  the  same."**  Generally  speaking  all  evidence  conforming 
to  the  pleadings  and  tending  to  show  the  amount  of  the  demand  or  matters  in 
aggravation  of  the  injury  is  admissible;^"  while  under  like  limitations  evidence 
tending  to  mitigate  or  reduce  the  damages  is  admissible  on  behalf  of  defendant.^' 
Evidejice  of  matters  which  would  have  constituted  a  good  plea  in  bar  to  the 
cause  of  action  is  generally  held  to  be  inadmissible.*^    It  may,  however,  happen 


{rained  by  the  plaintiff  from  that  omission;  if 
he  is  not  satisfied  with  nominal,  and  seeks 
greater  damages,  he  must  proceed  to  prove  the 
amount,  and  the  declaration,  so  far  forth  as 
the  increased  amount  is  concerned,  remains 
subject  to  the  rules  of  pleading  and  evidence, 
and  the  proof  must  follow  the  allegations  as 
closely  as  if  the  case  stood  upon  the  general 
issue'.  If  therefore,  in  proving  the  greater 
damages,  the  plaintiff  proves  that  they  re- 
sulted entirely  from  a  wrong  which  he  has 
not  declared  upon,  this  evidence  forces  him 
back  to  the  nominal  judgment."  And  see 
stipra.  XII,  E. 

36.  Maund  v.  Loeb,  87  Ala.  374,  6  So.  376; 
Martin  v.  New  York,  etc.,  R.  Co.,  62  Conn. 
331,  25  Atl.  239. 

In  actions  on  bills  of  exchange  or  promis- 
sory notes  the  instrument,  after  default,  need 
not  be  proved,  although  it  was  formerly  con- 
sidered that  it  must  be  produced  to  satisfy  the 
jury  that  no  money  had  been  paid  upon  it. 
Bevis  V.  Lindsell,  2  Str.  1149. 

The  execution  of  a  bond  with  a  collateral 
condition  need  not  be  proved  on  an  inquiry 
of  the  damages  after  a  judgment  has  been 
rendered  by  default,  as  the  cause  of  action  is 
thereby  admitted.  Macklin  v.  Ruth,  4  Harr. 
(Del.)'  87. 

37.  Allen  v.  Lioteau,  9  Mart.  (La.)  459; 
Mankleton  v.  Lilly,  3  N.  Y.  St.  421;  Bates  v. 
Loomis,  5  Wend.  (N.  Y.)  134. 

Nominal  damages  generally  see  supra,  VI. 

38.  Parke  v.  Wardner,  2  Ida.  (Hash.)  285, 

13  Pac.  172 ;  Burchett  v.  Herald,  98  Kv.  530, 
33  S.  W.  85,  17  Ky.  L.  Rep.  918;  Beam  v. 
Hayden,  5  Bush  (Ky.)  426;  Daniel  v.  Judy, 

14  B.  Mon.  (Ky.)  393;  Folger  v.  Fields,  12 
Cush.  (Mass.)  03;  Hadlan  v.  Ott,  2  Wash. 
Terr.  165,  3  Pac.  826. 

Any  reasonable  proof  of  the  amount  of  the 
debt  or  demand  is  prima  facie  sufficient. 
Walters  v.  McGirt,  8  Rich  (S.  C.)  287. 

The  record  should  show  that  the  court 
heard  evidence  as  to  the  extent  of  damages 
(Smith  V.  Curtis,  1  Duv.  (Ky.)  281)  ;  and  a 
mere  entry  "  that  the  court  does  find  that 
tlie  said  jihiiiitin'  have  and  recover  from  the 
Kiiid  (Icfciidiuits,  tlie  sum."  etc.,  is  insufficient 
(Wctz<'ll  r.  Waters,  18  Mo.  396). 

39.  KiuiHas  City,  etc.,  R.  Co.  v.  Sanders,  98 
Ala.  293,  13  So.  57. 

The  complaint  may  properly  be  read  to  the 
jury  in  order  lliat  Uw.y  )night  know  what 
the  factH  are,  altliongh  it  is  not  evidence  of 
tli(!  amount  of  daiiiageH  ])laintifr  is  eni.illcd  to 
recover.  .feniiiiigH  p.  Aslcii,  5  Dtter  (N.  X.) 
095. 
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The  plaintiff's  own  affidavit  of  the  amount 
of  the  damages  is  admissible  in  evidence. 
Keene  v.  Cooper,  14  Fed.  Cas.  No.  7,641,  2 
Cranch  C.  C.  215;  Mandeville  V.  Washington, 
16  Fed.  Cas.  No.  9,017,  1  Cranch  C.  C.  4. 

The  evidence  on  the  record  in  a  case  in 
which  a  demurrer  is  offered  cannot  be  ad- 
mitted to  a  second  jury  impaneled  to  assess 
damages  after  the  overruling  of  the  demurrer, 
in  the  absence  of  statutory  enactment,  as  such 
admission  would  be  an  unauthorized  excep- 
tion to  the  rule  that  in  trials  at  common  law 
all  testimony  must  be  delivered  orally,  in  the 
presence  of  the  jury.  Young  v.  Foster,  7  Port. 
(Ala.)  420. 

40.  Arkansas. —  Jetton  v.  Smead,  29  Ark. 
372;  Mizell  v.  McDonald,  25  Ark.  38. 

Connecticut. —  Batchelder  v.  Bartholomew, 
44  Conn.  494;  Daily  v.  New  York,  etc.,  R. 
Co.,  32  Conn.  356,  87  Am.  Dec.  176. 

Maine. —  Begg  v.  Whittier,  48  Me.  314. 

Missouri. —  Barclay  v.  Picker,  38  Mo.  143. 

Neio  Hampshire. —  Willson  v.  Willson,  25 
N.  H.  229,  57  Am.  Dee.  320. 

Neio  York. —  Saltus  f.  Kipp,  5  Duer  646 ; 
Manktelow     Lilly,  25  N.  Y.  Wkly.  Dig.  354. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  526. 

41.  Alabama. —  Dunlap  v.  Horton,  49  Ala. 
412 ;  Curry  v.  Wilson,  48  Ala.  638 ;  Randolph 
V.  Sharpe,  42  Ala.  265 ;  Sterrett  v.  Kaster,  37 
Ala.  366;  Ewing  v.  Peck,  17  Ala.  339. 

Connecticttt. — Lambert  v.  Sanford.  55  Conn. 
437,  12  Atl.  519. 

Illinois.— Cook  V.  Skelton,  20  111.  107,  71 
Am.  Dec.  250. 

Iowa. —  Carleton  v.  Byington,  17  Iowa  579. 

Maryland. —  Loney  v.  Bailey,  43  Md.  10. 

Michigan. — Grinnell  v.  Bebb,  126  Mich.  157, 
85  N.  W.  467. 

Missouri. — ■  Froust  v.  Bruton,  15  Mo.  619. 

Nciv  Jersey. —  Creamer  v.  Dikeman,'  39 
N.  J.  L.  195. 

North  Carolina. —  Banlcs  v.  Gay  Mfg.  Co., 
108  N.  C.  282,  12  S.  E.  741;  Lee  V.  Knapp, 
90  N.  C.  171;  Garrard  t'.  Dollar,  49  N.  C. 
175,  67  Am.  Dec.  271. 

^outh  Carolina. —  Wilthaus  i:  Ludecus,  5 
Rich.  326. 

Tennessee. —  Wsirren  c.  Kennedy.  1  Heisk. 
437;  Union  Bank  v.  Hicks,  4  Huniphr.  327. 

Enqland.—  Dc  Gaillon  r.  L'Aigle.  1  B.  &  P. 
■368:  Sfejdiens  P.  Poll,  2  C.  &  M.  710,  2  Dowl. 
P.  C.  629,  3  L.  J.  Exch.  214.  4  Tvrw.  267. 

Canada.— Conmtock  p.  Thistle,  7  U.  C.  C.  P. 
27. 

See  15  Cent.  Dig.  lit.  ''Damages,"  §  526. 
A  statutory  writ  of  inquiry  to  assess  dam- 
ages on  subsequent  breaches  of  covenants  in 
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that  evidence  which  might  if  used  have  been  available  to  prevent  a  judgment  may 
after  judgment  be  available  to  reduce  the  damages  to  a  mere  nominal  siim.'*^ 

f.  Verdict  or  Finding.  A  verdict  after  default  or  demurrer  overruled  must 
be  in  favor  of  plaintiff,''^  and  damages  in  some  amount  should  be  awarded,  although 
they  may  be  merely  nominal.^  A  finding  of  the  facts  is  not  essential  to  such 
verdict ;  ^"^  and  where  the  action  is  against  several  jointly,  some  of  whom  only 
plead,  the  assessment  should  also  be  made  against  the  defaulting  parties  by  the 
court  or  jury  who  tried  the  issue.''" 

4.  Setting  Aside  Inquest.  If  a  party  is  dissatisfied  with  the  assessment  he 
should  move  the  court  for  its  correction,'*'''  and  if  he  desires  a  review  by  the  appel- 
late court  his  objections  should  be  brought  up  by  a  bill  of  exceptions.^^  An  inquest 
or  order  for  the  assessment  of  damages  like  any  other  judicial  proceeding  will  be 
set  aside  where  unjust  injury  is  or  would  be  done  to  a  litigant  by  allowing  it  to 
stand ;  in  which  case  an  affidavit  of  merits  should  ordinarily  be  made  by  the 
movant,^  and  in  some  instances  terms  may  be  exacted;^'  but  an  inqiiest  will  not 
ordinarily  be  set  aside  for  mere  irregularity  which  may  be  raised  on  appeal.^^ 

B.  Assessment  at  Trial  of  Issues  —  l.  Physical  Examination  of  Plaintiff 
—  a.  Power  of  Court  to  Order.    There  is  much  conflict  of  opinion  as  to  whether 


a  bond  differs  from  the  common-law  writ  on 
default  entered,  in  that  in  the  former  any  de- 
fense may  be  made  to  the  subject-matter  of 
the  new  assignment  that  could  have  been 
made  originally.  Reeb  v.  Bosch,  17  111.  App. 
426. 

42.  Chamberlin  v.  Murphy,  41  Vt.  110. 

Evidence,  if  offered  for  the  purpose  of  re- 
ducing the  liability  of  the  defendant  to  nomi- 
nal damages  only,  should  be  admitted  it 
seems,  although  it  would  have  been  available 
to  defeat  the  right  of  recovery  had  no  de- 
fault been  entered.  Gardner  v.  New  London, 
63  Conn.  267,  28  Atl.  42 ;  Turner  v.  Carter,  1 
Head  (Tenn.)  520. 

43.  Ellis  V.  State,  2  Ind.  262;  Hanks  v. 
Evans,  Hard.  (Ky.)  45;  Reigne  v.  Dewees, 
2  Bay  (S.  C.)  405.  And  see  Dougherty  v. 
Glenn,  Hard.  (Ky.)  291. 

44.  Johnston  v.  Belfour,  1  Overt  (Tenn.) 
18 ;  Frazier  v.  Lomax,  9  Fed.  Cas.  No.  5,072, 
1  Cranch  C.  C.  328.  The  court  will,  however, 
in  determining  the  amount  of  the  verdict  be 
laregly  controlled  by  the  weight  of  evidence. 
See  Madison,  etc.,  R.  Co.  v,  Herod,  10  Ind.  2. 

45.  Gates  v.  Clavadetscher,  19  Mo.  125; 
Hubbell  V.  Weston,  18  Mo.  604. 

46.  FZoncZa.— Netso  v.  Foss,  21  Fla.  143. 
Illinois. —  Smith  v.  Harris,   12  111.  462; 

Wight  i'.  Hoffman,  5  111.  362 ;  Wight  v.  Mere- 
dith, 5.111.  360.  And  see  Kimball  v.  Tanner, 
63  111.  519. 

Miehigan. —  Storey  v.  Bird,  8  Mich.  316. 

yeio  Hampshire. —  Bowman  v.  Noyes,  12 
N.  H.  302. 

New  York. —  Van  Schaiek  v.  Trotter,  6 
Cow.  599.  See  Hart  v.  De  Lord,  17  Johns. 
270. 

Pennsylvania. —  Noble  v.  Laley,  50  Pa.  St. 
281 ;  O'Neal  v.  O'Neal,  4  Watts  &  S.  130. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  527. 

On  the  other  hand  if  the  parties  answering 
absolve  themselves  from  all  liability  damages 
cannot  be  assessed  against  a  joint  defendant 
who  has  defaulted.  ilcClure  v.  Hall,  19 
Wend.  (N.  Y.)  25. 

47.  McCord  v.  Mechanics'  Nat.  Bank,  84 
111.  49 ;  Riely  v.  Barton,  32  111.  App.  524. 


The  same  end  cannot  be  attained  by  objec- 
tion to  the  form  of  action.  Pyne  v.  Van  Ber- 
gen, 1  Pinn.  (Wis.)  533. 

48.  Riely  v.  Barton,  32  111.  App.  524; 
Storer  v.  'White,  7  Mass.  448. 

49.  Snowden  v.  Johnson,  3  N.  J.  L.  469; 
Despard  v.  Farnam',  1  Wend.  (N.  Y.)  287 
(holding  that  where  defendant's  counsel  was 
excusably  absent  and  the  cause  could  be 
tried  at  the  same  circuit  at  which  the  inquest 
was  taken,  and  defendant  offered  to  pay  the 
costs,  the  inquest  would  be  set  aside)  ; 
Woods  V.  Hart,  3  Cai.  (N.  Y.)  96  (holding 
that  an  inquisition  would  be  set  aside  where 
one  had  conversed  with  the  jury  which  was 
assessing  the  damages ) .  See  also  Hodgkin- 
son  V.  Donaldson,  2  U.  C.  Q.  B.  274. 

Mere  objectionable  evidence  which  does  not 
affect  the  result  is  not  ground  for  setting  the 
assessment  aside.  Pearl  v.  Robitschek,  2 
Daly  (N.  Y.)  50. 

That  the  damages  are  larger  than  the  upper 
court  would  of  itself  have  awarded  if  the 
rules  of  law  have  been  observed  by  the  jury 
is  no  ground  for  setting  the  inquest  aside. 
Cable  V.  Dakin,  20  Wend.  (N.  Y.)  172.  See 
also  'Wheeler  v.  Gove,  3  N.  Brunsw.  580; 
Jessup  V.  Fraser,  1  U.  C.  Q.  B.  390. 

The  fact  that  a  nisi  prius  record  contains 
no  date  of  a  judgment  on  demurrer  is  not 
ground  for  setting  aside  an  assessment  of 
damages,  as  such  irregularity  must  be  taken 
advantage  of  before  the  assessment.  Gamble 
V.  Rees,  7  U.  C.  Q.  B.  406. 

50.  Randall  v.  United  L.,  etc.,  Ins.  Asso5., 
59  N.  Y.  Super.  Ct.  587,  14  N.  Y.  Suppl.  631 ; 
Fowler  v.  Hay,  1  How.  Pr.  (N.  Y.)  40. 

51.  Reiling  v.  Bolier,  20  Fed.  Cas.  No. 
11,671,  3  Cranch  C.  C.  212,  holding  that  the 
assessment  would  be  set  aside  at  the  ensuing 
term  upon  an  affidavit  of  merits,  payment  of 
costs,  and  offering  ready  for  trial. 

52.  Burger  v.  Baker,  4  Abb.  Pr.  (N..  Y.) 
11. 

53.  Compelling  examination  before  trial 

see  Discovery. 

Competency  as  evidence  see  supra,  XIII,  B, 
2,  b,  (I),  (c),  (2). 

[XIV,  B,  1,  aj 
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or  not  the  court  lias  the  power  in  an  action  for  damages  for  a  personal  injury  to 
I'squire  the  injured  party  to  submit  to  a  physical  exauiination  for  the  purpose  of 
determining  the  extent  thereof.  In  some  of  the  adjudicated  cases  the  rule  of  the 
court  is  announced  without  extensive  reasoning,  while  in  others  the  researcli  and 
deliberations  have  been  exhaustive.  So  too  a  vaidance  in  the  decisions  may  in 
some  instances  be  accounted  for  by  a  difference  in  the  circumstances  under 
which  the  examination  is  requested,  as  the  earUer  holdings  in  some  of  the 
states,  whether  they  be  for  or  against  the  power,  have  respectively  been  dei)arted 
from  in  later  cases.^  Some  of  the  courts,  relying  upon  the  absence  of  common- 
law  precedents  for  such  a  course,  and  having  in  view  tlie  right  of  privacy  and  the 
sacredness  of  the  person,  deny  the  jjower;^^  while  in  perhaps  a  greater  number 
of  jurisdictions  the  courts,  having  confidence  that  the  judiciary  may  be  relied 
upon  to  prevent  an  improper  shock  to  the  modesty  or  feelings  of  delicacy  of  an 
injured  party,  and  recognizing  that  the  best  evidence  possible  should  always  be 
produced,  affirm  the  power .^^ 


54.  Notable  instances  of  the  above  phase  of 
the  evolution  of  the  law  on  this  subject  are 
shown  by  the  change  of  judicial  opinions  in 
Missouri,  Indiana,  and  New  York. 

In  Missouri,  the  pioneer  ease  of  Loyd  v. 
Hannibal,  etc.,  R.  Co.,  53  Mo.  509.  holds  that 
such  proceedings  were  unkno'wn  to  the  prac- 
tice and  to  the  law,  and  deny  the  power  of 
the  trial  court  to  enforce  such  an  order. 
This  decision  was,  however,  afterward  re- 
ceded from  and  the  doctrine  was  thoroughly 
established  in  that  court  that  the  power  ex- 
ists. Sidekum  r.  Wabash,  etc.,  R.  Co.,  9-3 
Mo.  400,  4  S.  W.  701,  3  Am.  St.  Rep.  549; 
Shepard  v.  Missouri  Pac.  R.  Co.,  85  Mo.  629, 
55  Am.  Rep.  390;  Hill  v.  Sedalia,  64  Mo.  App. 
494. 

In  Indiana  a  similar  evolution  of  the  law 
is  shown  by  an  examination  of  the  cases.  In 
Pennsylvania  Co.  v.  Ne"\^Tneyer,  129  Ind.  401, 
28  N.  E.  800,  the  court,  commenting  upon  and 
distinguishing  the  prior  eases,  in  which  the 
point  had  been  only  suggested  or  raised  col- 
laterally, decide  that  the  power  does  not 
exist ;  but  in  the  later  case  of  South  Bend 
V.  Turner,  156  Ind.  418,  60  N.  E.  271,  83 
Am.  St.  Rep.  200,  54  L.  R.  A.  396,  the  court 
with  similar  elaborations  overrule  their  for- 
mer holding  and  decide  that  the  power  exists. 

In  New  York,  on  the  other  hand,  the  evolu- 
tion of  the  law  was  the  reverse.  In  that  state, 
in  the  earlier  case  of  Walsh  v.  Sayre,  52 
How.  Pr.  334,  the  power  was  affirmed.  This 
case  was  approved  obiter  in  Sliaw  v.  Van 
Rensselaer,  60  How.  Pr.  143.  But  these  cases 
were  repudiated  and  the  power  denied  in  Mc- 
Quigan  v.  Delaware,  etc.,  R.  Co.,  12!)  N.  Y. 
50,  29  N.  E.  235,  20  Am.  St.  Rep.  507,  14 
L.  R.  A.  466 ;  Cole  v.  Fall  Brook  Coal  Co.,  87 
Hun  584,  34  N.  Y.  Sup])l.  572.  althongii  the 
power  was  subsequently  given  by  statute. 
See  in  fro,  XIV,  B,  1,  b,  (i). 

55.  Illinois. —  Peoria,  etc.,  R.  Co.  v.  Rice, 
144  111.  277,  33  N.  K.  951;  Parker  r.  I'hislow, 
102  III.  272,  40  Am.  Rep.  588;  Pittsburg, 
etc.,  II.  (Jo.  V.  Story.  104  111.  Apn.  132;  Clii- 
cago,  etc.,  R.  Co.  v!  Stewart,  104  III.  App.  37. 

MasmchuNclln. —  Stack  /■.  New  N'orU,  clr'., 
R.  Co.,  177  Mhhh.  155,  58  N.  K.  6S(i,  H.'i  Am. 
8t.  Rep.  269,  52  L.  R.  A.  328. 
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New  York. —  MeQuigan  f.  Delaware,  etc.,  R. 
Co.,  129  N.  Y.  50,  29  N.  E.  235,  20  Am.  St. 
Rep.  507,  14  L.  R.  A.  466;  Cole  v.  Fall 
Brook  Coal  Co.,  87  Hun  584,  34  N.  Y.  Suppl. 
572 ;  McSwyny  v.  Broadwav.  etc..  R.  Co..  4 
Silv.  Supreme  495,  7  N.  Y.' Suppl.  456. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Sher- 
wood, (Civ.  App.  1902)  67  S.  W.  776;  Gulf, 
etc.,  R.  Co.  r.  Pendery,  14  Tex.  Civ.  App.  60, 
36  S.  W.  793.  Although  before  the  decision 
of  this  point  by  the  United  States  supreme 
court  in  Union  Pac.  R.  Co.  f.  Botsford,  141 
U.  S.  250,  11  S.  Ct.  100,  35  L.  ed.  734,  tlie 
rule  seems  to  have  been  otherwise.  See  ^lis- 
souri  Pac.  R.  Co.  r.  Johnson,  72  Tex.  95,  10 
S.  W.  325. 

United  fitates. — -Union  Pac.  R.  Co.  r.  Bots- 
ford, 141  U.  S.  250,  11  S.  Ct.  100,  35  L.  ed. 
734;  Illinois  Cent.  R.  Co.  f.  Griffin,  80  Fed. 
278,  25  C.  C.  A.  413. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  .531. 

Where  the  question  as  to  the  right  of  pri- 
vacy and  sacredness  of  the  person  is  elimi- 
nated, every  reason  for  the  exclusion  of  the 
evidence  is,  in  an  Indiana  case,  said  to  dis- 
appear. Cleveland,  etc..  R.  Co.  v.  Huddleston, 
161  Ind.  540,  46  N.  E.  678,  68  Am.  St.  Rep. 
238,  36  L.  R.  A.  681,  holding  that  a  plain- 
tiff in  an  action  for  personal  injuries  alleged 
to  cause  the  secretion  of  albumen  and  sugar 
in  the  urine  may  be  required  to  produce  in 
court,  for  analysis,  specimens  of  his  urine, 
accompanied  by  an  affidavit  that  it  was  voided 
by  him;  the  privacy  of  his  person  not  being 
thereby  invaded. 

56.  Alabama.  —  Alabama  Great  Southern 
R.  Co.  V.  Hill,  90  Ala.  71,  8  So.  90,  24  Am. 
St.  Rep.  764,  9  L.  R.  A.  442. 

Arkansas. —  St.  Louis  Southwestern  R.  Co, 
??.  Dobbins,  60  Ark.  481,  30  S.  W.  887,  31 
S.  W.  147. 

(Icortjia. —  Riclimond,  etc.,  R.  Co.  r.  C'liild- 
rcss,  82  Ga.  71!),  9  S.  E.  002,  14  Am.  St.  Rep. 
189,  3  L.  11.  A.  808. 

Indiana. —  South  Bend  V.  Turner,  150  Ind. 
418,  (iO  N.  E.  271,  83  Am.  St.  Re]).  200,  54 
L.  R.  A.  396;  Pennsylvania,  Co.  Newmever, 
129  Ind.  401,  28  N.  K.  860. 

/oK'a.— Schroeder  r.  Chicago,  etc.,  R.  Co., 
17  Iowa  375,  a  leading  case. 
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b.  Right  of  Defendant  to  Demand  Examination  —  (i)  In  General.  Tlie 
fact,  however,  that  many  courts  coucede  their  power  to  compel  an  examination 
does  not  authorize  the  defendant  to  demand  tlie  same  as  a  matter  of  absolute 
right.^'  In  a  few  jurisdictions,  however,  it  would  seem  that  under  certain  cir- 
cumstances such  right  exists;''^  but  in  the  absence  of  statute^"  the  rule  is  that  the 
matter  rests  within  the  sound  discretion  of  the  court.'^''  Where  the  power  to  order 
an  examination  is  conceded,  the  important  question,  what  state  of  facts  is  to  be 
presented  to  make  a  refusal  to  so  order  an  abuse  of  discretion,  arises.*''-  On  such 
question  eacli  case  is  governed  largely  by  its  own  facts,  the  necessity  of  the  exam- 
ination for  the  attainment  of  justice  being  of  course  the  guiding  star.®    JSTor  will 


Kansas. — Ottawa  v.  Gillilandj  63  Kan.  165, 
65  Pae.  252,  88  Am.  St.  Rep.  232;  Atchison, 
etc.,  R.  Co.  v.  Thul,  29  Kan.  466,  44  Am.  Rep. 
059. 

Kcniiicl-y. —  Belt  Electric  Line  Co.  v.  Al- 
len, 102  Ky.  551,  44  S.  W.  89,  19  Ky.  L.  Rep. 
1()56,  SO  Am.  St.  Rep.  374. 

Michigan. —  Graves  v.  Battle  Creek,  95 
Midi.  266,  54  N.  W.  757,  35  Am.  St.  Rep. 
501,  19  L.  R.  A.  641. 

Missouri. — ^  Shepard  v.  Missouri  Pac.  R. 
Co.,  85  Mo.  629,  55  Am.  Rep.  390;  Hill  v. 
Sedalia,  64  Mo.  App.  494. 

Ohio. —  Miami,  etc.,  Turnpilce  Co.  v.  Baily, 
37  Ohio  St.  104. 

Wisconsin. —  White  v.  Milwaukee  City  R. 
Co.,  61  Wis.  536,  21  N.  W.  524,  50  Am.  Rep. 
154. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  531. 

If  it  becomes  a  question  of  probable  vio- 
lence to  the  refined  and  delicate  feelings  of 
plaintiff  on  the  one  hand,  and  probable  in- 
justice to  defendant  on  the  otlier,  justice 
must  prevail ;  and  while  the  court  will  order 
the  examination  with  respect  to  time,  place, 
and  persons  in  every  case,  with  due  regard 
for  the  feelings  of  plaintiff,  the  examination 
will  not  be  dispensed  witli  at  the  expense  of 
truth  and  justice.  South  Bend  v.  Turner, 
150  Ind.  418,  60  N.  E.  271,  83  Am.  St.  Rep. 
200,  54  L.  R.  A.  396.  See  also  dissenting 
opinion  of  Brewer,  J.,  in  Union  Pac.  R.  Co. 
r.  Botsford,  141  U.  S.  250,  11  S.  Ct.  1000, 
35  L.  ed.  734. 

57.  For,  as  said  in  Joliet  St.  R.  Co.  v.  Call, 
42  111.  App.  41,  45  [affirmed  in  143  111.  177, 
32  jST.  E.  389],  "If  it  be  a  matter  of  right, 
tlien,  necessarily,  the  riglit  extends  to  all 
cases  wherever  a  defendant  demands  his 
right,  and  the  court  is  powerless  to  judge 
of  the  necessity  or  propriety  of  it,  but  must 
enforce  tlie  right  even  where  such  examina- 
tion is  clearlj^  needless  or  improper.  .  .  . 
There  are  many  cases,  where  to  hold  it  an 
absolute  right  to  have  an  examination  of  a 
sensitive  person  in  matters  of  a  delicate 
nature  by  doctors  selected  by  others,  would 
only  enable  a  wrongdoer  to  add  insult  to 
injury  and  compel  a  party  to  give  up  sub- 
stantial rights  rather  than  submit." 

58.  Sibley  v.  Smith,  46  Ark.  275,  55  Am. 
Rep.  584,  where  it  is  held  that  if  the  plain- 
tiff claims  that  his  injuries  are  of  a  perma- 
nent natiire,  defendant  is  entitled  as  a  matter 
of  right  to  have  the  opinion  of  a  surgeon 
based  upon  a  personal  examination,  unless 
there  be  a  sufficiency  of  other  expert  evidence. 


See  also  Schrocder  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  375. 

59.  In  New  York,  since  1893,  defendant 
has  had  this  right  by  statute.  See  Sewell  v. 
Butler,  16  N.  Y.  App.  Div.  77,  44  N.  Y. 
Suppl.  1074,  holding  that  to  defeat  the  ex- 
amination on  the  ground  of  bad  faith  on  the 
part  of  defendant,  bad  faith  must  appear 
from  the  defendant's  affidavit,  and  the  circum- 
stances of  the  case;  and  a  mere  statement 
in  the  plaintiff's  affidavit  is  insufficient. 

60.  This  discretion  is  to  be  exercised  only 
when  it  appears  that  the  ends  of  justice  re- 
quire a  more  ample  disclosure  of  the  injui-y; 
a  refusal  to  so  order  not  being  disturbed  ex- 
cept upon  an  abuse  of  such  discretion. 

Alnhama. — Alabama  Great  Southern  R.  Co. 
V.  Hill,  90  Ala.  71,  8  So.  90,  24  Am.  St.  Rep. 
764.  9  L.  R.  A.  442. 

Illinois.— Joliet  St.  R.  Co.  r.  Call,  42  111. 
App.  41  [affirmed  in  143  111.  177,  32  N.  E. 
389]. 

Kentiichij .—  Belt  Electric  Line  Co.  v.  Allen, 
102  Ky.  551,  44  S.  W.  89,  19  Ky.  L.  Rep.  1656, 
80  Am.  St.  Rep.  374. 

Missouri. — Shepard  v.  Missouri  Pac.  R.  Co.. 
85  Mo.  629,  55  Am.  Rep.  390;  Marler  v. 
Springfield,  65  Mo.  App.  301 ;  Hill  v.  Sedalia, 
64  Mo.  App.  494. 

Wisconsin. —  O'Brien  v.  La  Crosse,  99  Wis. 
421,  75  N.  W.  81,  40  L.  R.  A.  831. 

61.  Where  an  injury  to  the  hand  is  com- 
plained of,  whereby  it  is  claimed  tliat  the 
plaintiff  is  unable  to  voluntarily  close  the 
same,  it  is  an  abuse  of  discretion  not  to  com- 
pel him  to  submit  to  an  examination  by  phy- 
sicians introduced  by  the  defendant  as  wit- 
nesses, wlio  testified  that  by  virtue  of  such 
examination  they  could  tell  with  reasonable 
certainty  whether  or  not  the  hand  was 
stiffened  as  claimed,  and  if  so,  whetlier  or  not 
such  condition  would  probably  be  permanent. 
Louisville,  etc.,  R.  Co.  v.  Simpson,  64  S.  W. 
733,  23  Ky.  L.  Rep.  1044. 

62.  Joliet  St.  R.  Co.  v.  Call,  143  111.  177, 
32  N.  E.  389  [affirming  42  111.  App.  41]  ; 
Terre  Haute,  etc.,  R.  Co.  v.  Brunker,  128  Ind. 
542,  26  N.  E.  178;  International,  etc.,  R.  Co. 
V.  Underwood,  64  Tex.  463. 

An  examination  to  determine  a  dispute  be- 
tween opposing  physicians  as  to  the  extent 
and  character  of  the  injury  will  not  be  or- 
dered by  the  court.  French  f.  Brooklyn 
Heights  R.  Co.,  57  N.  Y.  App.  Div.  204,  68 
N.  Y.  Suppl.  287. 

Where  it  is  clearly  apparent  that  plaintiff 
is  an  almost  helpless  cripple  because  of  the 
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this  prerogative  be  exercised  where  the  plaintiff  is  willing  to  subniit  to  a  proper 
and  competent  examination  without  such  order/''*  or  where  the  examination 
requested  may  injure  or  imperil  the  healtli  of  plaintiff.'''  So  too  a  request  for  the 
examination  should  be  submitted  at  such  a  time  tiiat  the  granting  of  the  same 
will  not  retard  tlie  administration  of  justice,  or  work  an  injustice  to  plaintiff 
in  the  presentation  of  his  case  and,  in  the  absence  of  a  good  excuse  for  tJie  delay, 
it  will  rarely  be  complied  with  wlien  made  after  tlie  commencement  of  the  trial ;  *^ 
especially  after  the  plaintiff  has  offered  his  evidence  in  chief.*'''  Where  the  stat- 
ute provides  that  the  plaintiff,  when  a  female,  is  entitled  to  be  examined  by  a 
physician  of  her  own  sex,  such  plaintiff  need  not  make  any  special  application  to 
be  examined  by  such  physician,  and  an  order  providing  otherwise  is  erroneous.*' 
A  physician  appointed  by  the  court  to  make  an  examination  is  an  officer  thereof 
and  should  be  sworn.^^  As  a  rule  the  examiners  should  be  agreed  upon  by  the 
parties  or  designated  by  the  court,  and  it  will  rarely  order  the  examination  to  be 
made  by  a  party  of  the  defendant's  choosing  only,*^  especially  if  he  be  personally 
objectionable  to  plaintiff.™ 


injury  complained  of,  it  is  not  an  abuse  of 
discretion  to  refuse  to  require  him  to  submit 
to  a  physical  examination.  Belle  of  Nelson 
Distilling  Co.  v.  Riggs,  104  Ky.  1,  45  S.  W. 
99,  20  Ky.  L.  Rep.  499. 

It  will  not  be  ordered  where  there  is  abun- 
dant evidence  of  the  extent  of  the  injury,  or 
its  nature  is  not  seriously  questioned.  Chi- 
cago, etc.,  R.  Co.  V.  Reith,  65  111.  App.  461 ; 
Belt  Electric  Line  Co.  v.  Allen,  102  Ky.  551, 
44  S.  W.  89,  19  Ky.  L.  Rep.  1656,  80  Am.  St. 
Rep.  374;  Louisville,  etc.,  R.  Co.  v.  McClain, 
66  S.  W.  391,  23  Ky.  L.  Rep.  1878 ;  Owens  v. 
Kansas  City,  etc.,  R.  Co.,  95  Mo.  169,  8  S.  W. 
350,  6  Am.'St.  Rep.  39.  Thus  a  plaintiff  need 
not  submit  to  a  medical  examination  where 
she  has  previously  been  several  times  exam- 
ined by  physicians,  one  of  whom  is  a  witness 
on  behalf  of  defendant.  Southern  Bell  Tele- 
phone Co.  V.  Lynch,  95  Oa.  529,  20  S.  E.  500. 

63.  Gulf,  etc.,  R.  Co.  v.  Norfleet,  78  Tex. 
321,  14  S.  W.  703.  And  see  Ft.  Worth,  etc., 
R.  Co.  V.  White,  (Tex.  Civ.  App.  1899)  51 
S.  W.  855. 

Reexamination  on  second  trial. —  Under  a 
statute  providing  that  the  court  may  on  de- 
fendant's application  order  a  physical  exami- 
nation of  plaintiff  if  it  be  shown  that  defend- 
ant is  ignorant  of  the  nature  of  his  injuries, 
if  upon  the  first  trial  the  examination  of  the 
plaintiff  was  made  without  objection  by  a 
pliysieian  of  defendant's  own  choice  who  was 
permitted  to  testify  without  objection  on  a 
svibsequent  trial,  defendant  is  not  entitled  to 
a  reexamination  of  the  plaintiff  by  a  phy- 
sician appointed  by  the  court.  Whitaker  v. 
Statcn  Island  Midland  R.  Co.,  7C  N.  Y.  App. 
Div.  351,  78  N.  Y.  Suppl.  410. 

64.  O'liricn  La  Crosse,  99  Wis,  421,  75 
N.  W.  81,  40  L.  R.  A.  831. 

Where  the  examination  would  require  the 
administration  of  anaesthetics,  it  will  ordi- 
ri.'D'ily  bo  refused  if  the  plaiiitilV  olijccts  (o 
liiUing  HiK'h  drugs.  Strudgcon  r.  Siuul  I'.ciicli, 
107  Midi.  496,  65  N.  W.  610. 

65.  I'mil  V.  Omaha,  cte.,  R.  Co.,  82  Mo. 
A|.|..  500:  Stuart  w  Havens,  17  Nebr.  211,  22 
N.  \V.  419:  Smith  t.  Sfxjkano,  10  Wasli.  ^103, 
^i  I'ac.  888. 
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66.  Georgia. —  Savannah,  etc.,  E.  Co.  f. 
Wainwright,  99  Ga.  25.5,  25  S.  E.  022. 

Illinois. —  Galesburg  v.  Benedict,  22  111. 
App.  111. 

Indiana. —  Hess  v.  Lowrey,  122  Ind.  225,  23 
N.  E.  156,  17  Am.  St.  Rep.  355,  7  L.  R.  A.  90. 

Kansas. —  Southern  Kansas  R.  Co.  v.  Mi- 
chaels, 57  Kan.  474,  46  Pac.  938. 

New  York. — Archer  c.  Sixth  Ave.  R.  Co., 
52  N.  Y.  Super.  Ct.  378. 

Ohio. —  Miami,  etc..  Turnpike  Co.  v.  Bailv, 
37  Ohio  St.  104. 

Washington. —  Mvrberg  v.  Baltimore,  etc., 
Min.,  etc.,  Co.,  25  Wash.  364,  65  Pac.  539. 

See  15  Cent.  Dig.  tit.  "Damages."  §  531. 

67.  Lawrence  v.  Samuels,  17  Misc.  (N.  Y. ) 
559,  40  N.  Y.  Suppl.  686,  26  N.  Y.  Civ.  Proc. 
10,  also  holding  that  an  attorney  has  no  right 
to  be  present  or  to  have  men  present  at  such 
examination. 

68.  Lawrence  v.  Samuels,  20  Misc.  (N.  Y. ) 
15,  44  N.  Y.  Suppl.  602. 

69.  Stuart  v.  Havens,  17  Nebr.  211,  22 
N.  W.  419;  Sioux  City,  etc..  R.  Co.  v.  Fin- 
layson,  16  Nebr.  578,  20  N.  W.  860,  49  Am. 
Rep.  724;  Houston,  etc.,  R.  Co.  r.  Berling, 
14  Tex.  Civ.  App.  544,  37  S.  W.  1083 :  Smith 
17.  Spokane,  16  Wash.  403,  47  Pac.  8SS. 

Previous  examination  by  same  physician. — 
Where  a  physician  is  appointed  by  the  court 
as  one  of  a  committee  to  examine  into  the  in- 
juries of  the  plaintiff,  he  cannot  be  objected 
to  as  necessarily  biased  merely  because  of  a 
former  examination  of  sucli  injuries  at  the 
request  of  the  plaintiff.  Fullerton  v.  Fordyce, 
144  Mo.  519,  44  S.  W.  1053. 

Where  defendant  withdraws  his  request 
for  an  examination  after  the  appointment  of 
examiners  by  tlie  court,  but  before  the  ex- 
amination has  been  made,  such  examiners 
sJiould  not  lie  allowed  to  testify  against  the 
objection  of  the  defendant  to  the  examination 
inade  by  them  after  the  withdrawal  of  his  re- 
quesl.  ScvnHi  Covington,  etc.,  R.  Co.  /'.  Stroh, 
(\C>  S.  VV.  177,  23  Kv.  L.  Rep.  1807,  57  L.  R.  A. 
875. 

70.  Stack  t\  New  York,  ote.,  R.  Co.,  177 
Mass.  155,  58  N.  E.  686,  83  Am.  St.  Rep.  209, 
52  L.  R.  A.  328;  Missouri  Pnc.  R.  Co.  ?•. 
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(ii)  After  Volvntary  Exhibition  to  Jury.  Plaintiff  may,  with  due 
regard  to  the  proper  bounds  of  propriety  and  decency,  exhibit  the  injured  por- 
tion or  members  of  liis  body  to  the  jury  for  the  purpose  of  showing  the  extent  of 
his  injuries,''^  but  by  voluntarily  doing  so  he  confers  upon  defendant  a  right 
to  require  further  physical  examination  of  the  same ;  '''^  and  where  an  exposure  of 
the  injury  is  in  no  Avay  indelicate,  and  seems  to  be  essential  to  a  proper  concep- 
tion of  the  injury  in  dispute,  it  would  seem  that  it  is  the  right  and  duty  of  the 
court  to  order  such  an  exposure  to  the  jury.''^ 

2.  Questions  of  Law  and  Fact.  The  question  as  to  what  constitutes  proper 
and  legitimate  items  of  damage  in  the  case  at  bar  is  for  the  court ;  but  where 
an  issue  is  made  by  the  pleadings  and  is  tried  by  a  jury  the  estimation  and  deter- 
mination of  the  amount  of  the  injury  sustained  is  usually  a  question  of  fact  for 
their  sound  and  reasonable  discretion,''^  and  they  usually  assess  the  damages  if  any 
are  to  be  awarded.'^*'  If  the  jury  which  tries  the  issue  of  facts  fails  to  make  an 
assessment  of  damages,  it  would  seem  that  the  practice  in  some  jurisdictions  is  to 
award  a  venire  de  novo^'^  although  it  has  been  held  more  comportable  with  the 
liberal  practice  of  this  country,  and  equally  promotive  of  the  ends  of  justice,  to 
direct  a  reference  to  a  jury  for  the  purpose  of  assessment  only.™  It  is  especially 
true  that  they  must  exercise  a  large  discretion  in  actions  for  personal  injury,™  and 
the  court  will  not  interfere  with  the  result  unless  the  amount  awarded  by  the 


Johnson,  72  Tex.  95,  10  S.  W.  325;  Gulf, 
etc.,  R.  Co.  V.  Nelson,  5  Tex.  Civ.  App.  387, 
24  S.  W.  588. 

71.  Faivre  v.  Manderscheid,  117  Iowa  724, 
90  jST.  W.  76;  Lacs  v.  Everard's  Breweries,  61 
N.  Y.  App.  Div.  431,  70  N.  Y.  Suppl.  672. 

See,  generally,  Evidence. 

72.  Haynes  v.  Trenton,  123  Mo.  326,  27 
S.  W.  622 ;  Winner  v.  Lathrop,  67  Hun  (N.  Y.) 
511,  22  N.  Y.  Suppl.  516;  Chicago,  etc.,  R.  Co. 
V.  Langston,  92  Tex.  709,  50  S.  W.  574,  ui 
S.  W.  331.  See  also  dicta  in  Cole  v.  Fall 
Brook  Coal  Co.,  87  Hun  (N.  Y.)  584,  34 
N.  Y.  Suppl.  572.  But  see  Mills  v.  Wilming- 
ton, etc.,  R.  Co.,  1  Marv.  (Del.)  269,  40  Atl. 
1114. 

73.  Hall  V.  Manson,  99  Iowa  698,  68  N.  W. 
922,  34  L.  R.  A.  207. 

And  see,  generally.  Evidence. 

74.  Bridges  v.  Stickney,  38  Me.  361 ;  Camp 
V.  Wabash  R.  Co.,  94  Mo.  App.  272,  68  S.  W. 
96. 

75.  District  of  Columbia. —  District  of  Co- 
lumbia 17.  Johnson,  1  Mackey  51. 

Illinois. —  Chicago,  etc.,  R.  Co.  r.  Presbrey, 
98  111.  App.  303. 

Kansas. —  Osborne  v.  Stassen,  25  Kan.  736. 

ilissouri. —  Steinberg  v.  Gebhardt,  41  Mo. 
519. 

New  York. —  Richardson  v.  Northrup,  66 
Barb.  85. 

Texas. —  Galveston  Wharf  Co.  v.  McYoung, 
2  Tex.  App.  Civ.  Cas.  §  642. 

See  15  Cent.  Dig.  tit.  "Damages,"  §§  533. 
534. 

Whether  or  not  goods  have  a  market  value 

is  a  question  of  fact  for  the  jury.  Todd  v. 
Gamble,  67  Hun  (N.  Y.)  38,  21  N.  Y.  Suppl. 
739. 

76.  Goggin  v.  O'Donnell,  62  111.  66;  Camp- 
bell Co.  c.  Angus,  91  Va.  438,  22  S.  E.  167; 
Morris  v.  Baker.  5  Wis.  389 ;  Davis  f.  Davis, 
4  U.  C.  Q.  B.  O.  S.  322;  Fox  Williamson, 
20  Ont.  App.  610. 


In  Canada  it  would  seem  that  where  the 
jury  is  sworn  to  try  the  issue,  they  may  also 
assess  damages  on  all  breaches  assigned;  but 
under  the  statute  governing  the  practice  they 
cannot  assess  damages  on  the  breaches  sug- 
gested. Hunter  v.  VernoUj  7  U.  C.  Q.  B. 
552. 

77.  Macnemara  v.  Brannock,  4  Harr.  &  M. 
(Md.)  480  (where  the  venire  de  novo  was 
awarded  where  the  jury  omitted  to  assess  the 
damages  in  an  action  of  slander)  ;  Eichorn  v. 
Le  Maitre,  2  Wils.  C.  P.  367  (where  it  is 
held  that  a  writ  of  inquiry  could  not  be 
awarded  to  supply  the  omission  of  the  trial 
jury  where  an  attaint  lies).  See  also  Weath- 
ers V.  Mudd,  12  B.  Mon.  (Ky.)  112,  where 
it  is  said  that  this  is  according  to  English 
practice.  But  see  Darrofe  v.  Newbott,  3  Cro. 
Car.  143;  Herbert  v.  Walters,  1  Ld.  Raym. 

59;    Brampton  v.   ,  1  Rolle  272,  from 

which  cases  it  would  seem  that  this  practice 
depended  more  upon  the  nature  of  the  ease 
involved  and  was  not  universal. 

78.  Hanover  F.  Ins.  Co.  v.  Lewis,  23  Fla. 
193,  1  So.  863 ;  Weathers  v.  Mudd,  12  B.  Mon. 
(Ky.)  112;  Frye  v.  Hinkley,  18  Me.  320.  See 
also  Andrews  v.  Hammond,  8  Blackf.  (Ind.) 
540. 

79.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Davis,  99  Ala.  593,  12  So.  786. 

Colorado. —  Wall  v.  Livezay,  6  Colo.  465. 
Idaho. —  McLean  v.  Lewiston,    (1902)  69 
Pac.  478. 

Illinois. —  Economy  Light,  etc.,  Co.  v.  Sher- 
idan, 103  111.  App.  145. 

Michigan. —  Shumway  v.  Walworth,  etc., 
Mfg.  Co.,  98  Mich.  411,  57  N.  W.  251. 

See  15  Cent.  Dig.  tit.  "Damages,"  §§  533, 
534. 

Where  there  is  a  joint  injury  by  a  street- 
car and  a  cab,  the  apportionment  of  damages 
must  be  left  to  the  judgment  of  the  jury. 
Mooney  v.  Third  Ave.'  R.  Co.,  2  N.  Y.  City 
Ct.  366. 
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verdict  is  clearly  excessive  and  disijroportiouate  to  tlie  injury  Bustained  by  the 
plaintiff.^" 

3.  Instructions — a.  In  General.  Instructions  applying  tlie  law  of  damages 
should  of  course  contain  no  irrelevant  statements,  especially  sucli  as  may  Ije  con- 
strued as  an  intimation  of  the  court  adverse  to  either  litigant;**'  although  where 
the  evidence  concerning  an  injury  is  practically  undisputed  it  is  not  error  for  the 
court  to  express  its  opinion  as  to  the  inference  deducible  therefrom.'*'  Tlie 
instructions  should  be  so  framed  that  the  jury  may  readily  understand  the  item 
of  damages  to  which  they  allude.^'^  In  personal  injury  cases  the  jury  should  be 
fully  and  fairly  informed  as  to  the  items  or  elements  of  damage  they  may  con- 
sider \^  and  no  items  for  which  under  the  evidence  there  is  a  clear  liability  should 


80.  Davis  v.  Pitman,  7  Fed.  Cas.  No. 
3,647a,  Hempst.  44. 

In  estimating  prospective  damages  they 
should  b€  looked  upon  as  payment  in  advance, 
and  the  amount  should  therefore  be  reduced 
to  its  present  worth.  Morrisey  v.  Hughes,  65 
Vt.  553,  27  Atl.  205. 

It  should  not  be  for  a  less  sum  than  that 
admitted  by  the  parties.  Koebig  v.  Southern 
Pac.  R.  Co.,  108  Cal.  235,  41  Pac.  469. 

The  amount  of  damages  which  will  carry 
costs  should  not  be  considered  by  the  jury  in 
determining  their  verdict.  Day  r.  Woodworth, 
13  How.  (U.  S.)  363,  14  L.  ed.  181. 

81.  Bray  v.  Latham,  81  Ga.  640,  644,  8 
S.  E.  64,  holding  that  for  a  judge  to  say  to 
the  jury,  '■  I  have  charged  you  fully  upon  the 
subject  of  damages,  because  the  trial  judge 
cannot  tell  in  advance  what  view  the  jury  will 
take  of  the  evidence,"  is  error,  inasmuch  as 
It  might  be  understood  by'the  jury  as  an  in- 
timation that  the  judge  thought  the  evidence 
did  not  requii-e  any  charge  at  all,  and  that 
he  therefore  mentioned  it  because  they  might 
disagree  with  him. 

82.  O'Neill  v.  Kinken,  8  N.  Y.  Suppl.  554. 
See  also  Mattice  v.  Brinkman,  74  Mich.  705, 
42  N.  W.  172. 

83.  An  instruction,  in  such  phraseology 
that  the  jury  may  have  understood  it  to  refer 
to  either  one  of  two  distinct  items  of  damages 
proven,  is  too  uncertain.  Lurssen  v.  Lloyd. 
76  Md.  360,  35  Atl.  294. 

An  instruction  to  consider  the  plaintiff's 
"  condition  in  life,"  as  shown  by  the  evidence 
in  estimating  his  damages,  has  been  held  not 
objectionable.  Ward  v.  Steffen,  88  Mo.  App. 
571 ;  Smith  v.  Butler,  48  Mo.  App.  663.  And 
see  Nutt  r.  Southern  Pac.  R.  Co.,  25  Oreg. 
291,  35  Pac.  653,  whore  an  instniction  that 
the  jury  should  consider  ])laintiff's  "condi- 
tion and  station  in  life"  in  psiiiniiiing  the 
damages  was  held  misleading  and  suscepti- 
ble of  the  construction  that  they  were  au- 
tlioi'izcd  to  consider  his  wealth  or  poverty, 
and  rank  or  station,  and  should  upon  a  sul)- 
sprjuent  trial  bo  modified. 

Explanation  of  terms  used.  —  In  instruc- 
tiiiTiH  coiiccrniiig  tlu;  law  of  dinnagcs,  certain 
terms  or  cxprcHsions  are  often  used  l)y  the 
court  tli(!  iiii])ort  or  legal  signilicancc  of 
which  should  be  exjilained  if  tlieii-  meaning  is 
not  likely  to  he  fully  coiii])reliend<'(l  by  i.li(! 
jury.  ThuH  where  the  )msu(!  as  to  whether  or 
jinl,  :i,  piirly  is  entitled  to  e.xeinpliirv  damages 
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is  submitted  to  the  juiy  the  meaning  of  the 
words  "  actual  and  exemplary  damages " 
should  be  explained  ( King  y.  Sassaman.  (Tex. 
Civ.  App.  1899]  .54  S.  W.  304  J  ;  but  an  ob- 
jection that  an  instruction  uses  the  word 
"  compensatory  "  instead  of  "  actual  "  dam- 
ages is  not  well  founded,  inasmuch  as  the 
term  "  compensatory  damages  "  refers  to  all 
other  than  such  as  are  exemplary  (Mogle  v. 
Black,  5  Ohio  Cir.  Ct.  51)  :  and  as  the  term 
"  compensatory  damages  "  includes  all  those 
recoverable  as  a  matter  of  right  it  is  error 
in  an  instruction  to  divide  them  into  three 
kinds,  that  is,  actual,  compensatory',  and  ex- 
emplary (Gatzow  I".  Buening,  106  Wis.  1,  81 
N.  W.  1003,  8  Am.  St.  Eep.  1,  49  L.  R.  A. 
475 ) .  It  is  not  error  to  instruct  to  assess 
such  damages  as  plaintiff  has  sustained  as  the 
"  direct "  result,  as  this  word  is  used  synony- 
mously with  "  natural  and  proximate."  Lov- 
ett  V.  Chicago,  35  111.  App.  570.  And  in  an 
instruction  to  assess  moneys  expended  "  for 
professional  services,  physicians  and  nurses  " 
the  words  "  physicians  and  nurses  "  will  be 
understood  as  used  in  apposition  with  the 
Avords  "  professional  services."  Duke  r.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  347,  12  S.  W.  636. 

When  technical  names  are  applied  to  the 
result  of  an  injury  complained  of,  it  is  proper 
to  charge  the  jury  not  to  be  misled  by  such 
terras,  but  to  consider  the  real  condition  of 
plaintiff  resulting  from  the  injury.  Spear 
V.  Sweeney,  88  Wis.  545,  60  N.  W.  1060. 

Where  an  instruction  would  involve  a  prinr 
ciple  of  law  which  has  not  been  explained  to 
the  jury,  the  party  offering  such  instruction 
should  embody  the  principle  therein,  and  if 
he  fails  to  do  so  it  may  be  properly  refused. 
Louisville,  etc.,  R.  Co.  "r.  Davis,  99'  Ala.  593, 
12  So.  786,  holding  that  a  chai'ge  that  plain- 
tiff cannot  recover  for  loss  of  time  while  con- 
fined to  his  bed  because  of  an  injury  may  be 
properly  refused,  although  the  plaintiff  is 
himself  a  minor,  if  there  is  no  reference  in 
the  ehai-ge  to  the  fact  of  his  minority. 

84.  For  instructions  held  to  be  sulllcient 
see  the  following  cases: 

California. —  Thomas  r.  Gates,  126  Cal.  1, 
58  Par.  315;  Redfield  r.  Oakland  Consol.  St. 
R.  Co..  112  Ciil.  220,  43  Pac.  1117. 

///m/o/.s'.— Chicago  R.  Co.  r.  Orus.s,  200  111. 
195,  65  N.  K.  693;  Christian  r.  Irwin,  125 
111.  619,  17  N,  K.  707. 

I iiiliaiia.  -  Ohio,  etc..  R.  Co.  v.  lleclit.  115 
Ind.  443,  17  N.  10.  297:  Eureka  Block  Coal 
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be  ignored.^^  For  breach  of  contracts  or  injuries  to  property  the  proper  measure 
of  damages  should  be  set  forth  with  such  degree  of  clearness  and  certainty  that 
the  jury  will  not  be  confused  or  misled.^^ 

b.  Requisites  and  Limitations  —  (i)  In  General  —  (a)  Should  Conform  to 
Pleadings?'^  An  instruction  must  limit  plaintiff  in  his  recovery  to  such  damages 
as  are  the  effect  of  the  injury  complained  of  in  his  declaration  or  complaint/**  and 
is  erroneous  if  based  upon  evidence  offered  which  is  unauthorized  by  the  plead- 
ings.®' Likewise  a  refusal  to  instruct  the  jury  to  disregard  damages  shown  by 
evidence  unauthorized  by  the  pleadings  is  error.*  So  too  regardless  of  the 
amount  of  damages  which  the  evidence  submitted  would  justify,  an  instruction 


Co.  X.  Wells,  29  Ind.  App.  1,  61  N.  E.  236, 
94  Am.  St.  Rep.  259;  Indianapolis  St.  R. 
Co.  V.  Walton,  2  Ind.  App.  368,  64  N.  E. 
630. 

i)/ie7i,t(/a)?.— Lauer  v.  Palms,  129  Mich.  671, 
89  N.  W.  694,  ,58  L.  R.  A.  67. 

Missouri. —  Robertson  r.  Wabash  R.  Co., 
152  Mo.  382,  43  S.  W.  1082;  Rosenkranz  r. 
Lindell  R.  Co.,  108  Mo.  9,  18  S.  W.  890,  32 
Am.  St.  Rep.  588;  Haniford  v.  Kansas  Citv, 
103  Mo.  172,  15  S.  W.  753;  Sidekum  r.  Wa- 
bash, etc.,  R.  Co.,  93  Mo.  400,  4  S.  W.  701, 
3  Am.  St.  Rep.  549;  Eberly  r.  Chicago,  etc., 
R.  Co.,  96  Mo.  App.  361,  70  S.  W.  381. 

Montana. —  Snook  v.  Anaconda,  26  Mont. 
128,  66  Pac.  756. 

North  Carolina. —  Wallace  V.  Western 
North  Carolina  R.  Co.,  104  N.  C.  442,  10 
S.  E.  552. 

Pennsylvania. —  Baker  v.  Irish,  172  Pa.  St. 
528,  33  Atl.  558. 

South  Carolina. —  Brasington  i\  South 
Boimd  R.  Co.,  62  S.  C.  325,  40  S.  E.  665,  89 
Am.  St.  Rep.  905. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Hamp- 
ton, 24  Tex.  Civ.  App.  458,  59  S.  W.  928; 
Missouri,  etc.,  R.  Co.  r.  Settle,  19  Tex.  Civ. 
App.  357,  47  S.  W.  825. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  548. 

85.  Ohio,  etc.,  R.  Co.  v.  Dickerson,  59  Ind. 
317;  Graham  v.  Burlington,  etc.,  R.  Co.,  39 
Minn.  81,  38  N.  W.  812. 

86.  For  instructions  not  objectionable  see 
Moore  v.  Kenockee  Tp.,  75  Mich.  332,  42 
N.  W.  944,  4  L.  R.  A.  555;  Egan  v.  Faendel, 
19  Minn.  231;  Lucot  v.  Rodgers,  159  Pa.  St. 
58,  28  Atl.  242. 

For  objectionable  charges  see  Bridge  r. 
Mason,  45  Barb.  (N.  Y.)  37  (holding  that  an 
instruction  for  the  jury  to  find  so  much 
damages  as  they  would  consider  such  a  claim 
to  be  worth  against  "  such  a  man  as  the 
indorser  was  shown  to  be  "  was  objectionable, 
in  that  the  charge  should  clearly  refer  to  his 
financial  standing  and  not  to  his  character)  ; 
Trinity,  etc.,  R.  Co.  v.  Sehofield.  72  Tex.  496, 
10  S.  W.  575. 

For  measure  of  damages  in  such  case  see 
supra,  XI,  C,  D. 

87.  An  instruction  will  be  presumed  to  be 
confined  to  the  pleadings  when  such  interpre- 
tation is  consistent  with  the  general  rules 
of  construction.  Gulf,  etc.,  R.  Co.  v.  Box, 
81  Tex.  670,  17  S.  W.  375. 

88.  Tift  V.  Jones,  77  Ga.  181,  3  S.  E.  399; 
Zapp   [•.  Michaelis,  58  Tex.   270;  Interna- 


tional, etc.,  R.  Co.  V.  Bibolet,  24  Tex.  Civ. 
App.  4,  57  S.  W.  974;  Stoll  v.  Daly  Min. 
Co.,  19  Utah  271,  57  Pac.  295.  And  see  Ohio, 
etc.,  R.  Co.  V.  Webb,  142  111.  404,  32  N.  E. 
527. 

If  the  complaint  or  declaration  contains 
different  counts  or  paragraphs,  some  of  which 
allege  damages  of  a  special  nature,  an  in- 
struction that  the  jury  should  consider  sucli 
special  damages  in  estimating  the  ainoimt  of 
recovery,  without  limiting  such  instruction 
to  the  paragraphs  or  counts  which  allege  the 
special  damages,  is  error.  Lake  Shore,  etc., 
R.  Co.  V.  Pauly,  37  111.  App.  203;  Ohio,  etc., 
R.  Co.  V.  Stein,  140  Ind.  61,  39  N.  E.  246. 

Where  recovery  is  sought  for  two  separate 
and  distinct  torts,  and  the  evidence  estab- 
lishes plaintiff's  right  to  recover  for  one  of 
the  tortious  acts  only,  an  instruction  under 
which  the  jury  could  properly  base  their  ver- 
dict on  either  one  or  both  of  the  alleged 
wrongful  acts  is  erroneous.  Southern  R.  Co. 
V.  Hardin,  107  Ga.  379,  33  S.  E.  436.  See 
also  Chicago,  etc.,  R.  Co.  r.  Binkopski,  72 
111.  App.  22. 

Where  the  complaint  alleges  different  in- 
juries with  reasonable  certainty  and  preci- 
sion, the  defendant  cannot  construe  the  plead- 
ings most  favorable  to  himself,  and  require 
the  court  to  charge  in  conformity  to  his  con- 
struction. Texas  Cent.  R.  Co.  r.  Stuart,  1 
Tex.  Civ.  App.  642,  20  S.  W.  962. 

89.  Johnson  v.  Gorham,  38  Conn.  513; 
Houston,  etc.,  R.  Co.  v.  Rowell,  92  Tex.  147, 
46  S.  W.  630. 

90.  Brachfeld  r.  Third  Ave.  R.  Co.,  30 
Misc.  (N.  Y.)  425,  62  N.  Y.  Suppl.  470. 

An  instruction  laying  down  the  rule  of  dam- 
ages in  case  the  jury  find  "  the  defendant 
guilty "  under  the  instructions  and  evidence 
implies  that  he  is  to  be  found  guilty  as 
charged  in  the  declaration.  Tudor  Iron- 
Works  V.  Weber,  129  111.  535,  21  N.  E.  1078. 

Where  the  evidence  reveals  facts  not  con- 
stituting a  legitimate  item  of  damage  under 
the  pleadings,  it  is  the  duty  of  the  court  in 
its  instructions  to  eliminate  such  irrelevant 
matter  from  the  consideration  of  the  jury 
(Delphi  V.  Lowery,  74  Ind.  520,  30  Am.  Rep. 
98;  Varillat  i\  New  Orleans,  etc.,  R.  Co.,  10 
La.  Ann.  88 ;  San  Antonio,  etc.,  R.  Co.  v. 
Robinson,  73  Tex.  277,  11  S.  W.  327);  and 
it  has  been  held  that  the  omission  to  do  so  is 
not  cured  by  giving  to  the  jury  a  proper  rule 
of  damages  without  an  explicit  instruction  to 
disregard  the  irrelevant  matter    (Wing  v. 
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which  does  not  clearly  limit  the  recovery  of  damages  to  the  amount  claimed  in 
the  petition  is  erroneous.'-" 

(b)  Should  Lay  Down  Measure  of  Damages.  The  rules  by  which  damages 
are  to  be  estimated  should  be  laid  down  by  the  court,  and  it  is  its  duty  to  explain 
to  the  jury  the  basis  on  which  the  assessment  should  be  made,  the  proper  ele- 
ments of  the  damages  involved,  and  within  what  limits  tliey  may  be  estimated  in 
the  case  involved."^  Thus  a  jury  cannot  be  left  to  determine  of  their  own 
volition  wjiether  a  defendant  should  be  punished  by  an  infliction  of  exemplary 
damages,  without  being  informed  as  to  what  facts  and  circumstances  would 
render  him  liable  for  such  damages,  or  without  any  other  rules  to  govern  them 
in  the  application  of  the  evidence/-'^  It  is  improper  to  lay  down  an  erroneous 
rule  of  damages,  even  though  given  merely  by  way  of  illustration,^*  and  not 


Chapman,  49  Vt.  33.  Compare  Powell  v.  Au- 
gusta, etc.,  R.  Co.,  77  Ga.  192,  3  S.  E.  757). 

91.  Foster  v.  Pitts,  63  Ark.  387,  38  S.  W. 
1114;  Charles  City  Plow,  etc.,  Co.  Jones,  71 
Iowa  234,  32  N.  W.  280;  Spoohn  v.  Missouri 
Pac.  R.  Co.,  116  Mo.  617,  22  S.  W.  690;  Mis- 
souri, etc.,  R.  Co.  V.  Pawkett,  28  Tex.  Civ. 
App.  583,  68  S.  W.  323;  Martin-Brown  Co.  v. 
Pool,  (Tex.  Civ.  App.  1897)  40  S.  W.  820. 

92.  The  jury  should  not  be  left  to  deter- 
mine the  amount  from  conjecture  and  belief 
without  reference  to  the  legal  rules  determin- 
ing the  bounds  and  limits  of  compensation. 

Alabama. —  Howard  v.  Taylor,  90  Ala.  241, 
8  So.  30. 

Illinois. —  Comstock  v.  Price,  103  111.  App. 
19;  Chicago,  etc.,  R.  Co.  v.  Adamick,  33  111. 
App.  412;  Lake  Shore,  etc.,  R.  Co.  v.  May,  33 
111.  App.  366;  McGinnis  v.  Befven,  16  111. 
App.  354. 

Kentucky. —  Parker  v.  Jenkins,  3  Bush  587; 
Griffith  V.  Depew,  3  A.  K.  Marsh.  177,  13  Am. 
Dec.  141 ;  Blood  v.  Herring,  61  S.  W.  273,  22 
Ky.  L.  Rep.  1725. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Carr, 
71  Md.  135,  17  Atl.  1052. 

Michigan. —  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447. 

Missouri. —  Wheeler  v.  Bowles,  163  Mo.  398, 
63  S.  W.  675;  Badgley  v.  St.  Louis,  149  Mo. 
122,  50  S.  W.  817;  Hawes  v.  Kansas  City 
Stock- Yards  Co.,  103  Mo.  60,  15  S.  W.  751; 
Haysler  v.  Owen,  61  Mo.  270;  Matney  «.  Gregg 
Bros.  Grain  Co.,  19  Mo.  App.  107.  And  see 
Jaquin  v.  Grand  Ave.  Cable  Co.,  57  Mo.  App. 
320. 

'Nebraska. —  Omaha  Coal,  etc.,  Co.  v.  Fay, 
37  Nebr.  68,  55  N.  W.  211. 

Pennsylvania.. —  Todd  v.  Second  Ave.  Trac- 
tion Co.,  192  Pa.  St.  587,  44  Atl.  337;  Penn 
Iron  Co.  V.  Diller,  (1885)  1  Atl.  924;  Erie 
City  Iron  Works  v.  Barber,  102  Pa.  St.  150. 

7'e.m,s.— Glasscock  v.  Shell,  57  Tox.  215; 
Galveston,  etc.,  R.  Co.  v.  Scliradcr,  1  Tox. 
App.  Civ.  Cas.  §  1147.  See  also  llazlcwood  r. 
Pcnnypacker,  (Civ.  App.  IHOi))  50  S.  W.  199. 

ll'idled  tSlales. —  C^iiiiicy  ilorso  R.,  etc.,  Co. 
V.  Schulte,  71  Fed.  487,  18  C.  C.  A.  211. 

i'lnfjland. —  ITadley  v.  Baxondalo,  2  C.  L.  K. 
517,  !)  Kxcli.  341,  18  ,Jur.  358,  23  L.  ,).  Kxcli. 
179,  2  Wkly.  Rep.  302. 

Sec  15  Cent.  Dig.  tit.  "  DumagcH,"  §  500. 

A  failure  to  so  instruct  tin;  jury  is  usually 
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ground  for  reversal,  especially  if  the  evidence 
is  uncertain  or  conflicting  (Comstock  v.  Price. 
103  111.  App.  19;  McGhee  v.  Smith,  6  Heisk! 
(Tenn.)  31.5),  although  a  failure  of  the  court 
to  do  so  of  its  own  motion  has  been  held  not 
reversible  error  (Wheeler  v.  Bowles,  163  Mo. 
398,  68  S.  W.  675.  Compare  Southern  R.  Co. 
V.  O'Bryan,  112  Ga.  127,  37  S.  E.  161),  espe- 
cially if  it  has  given  a  general  instruction 
concerning  damages  (Ellis  v.  Tone,  58  Cal. 
289).  Nor  where  the  court  has  properly  in- 
structed the  jury  as  to  the  different  items 
and  measure  of  damages  is  it  necessary  for 
it  on  its  own  motion  to  submit  to  the  jury  a 
method  of  computing  or  estimating  the  same. 
Kyd  V.  Cook,  56  Nebr.  71,  76  N.  W.  524,  71 
Am.  St.  Rep.  661.  See  also  Colev  v.  North 
Carolina  R.  Co.,  128  N.  C.  534,  38  S.  E.  43, 
57  L.  R.  A.  817. 

The  mere  fact  that  a  special  verdict  is  to 
be  returned  does  not  alter  the  case.  Western 
Union  Tel.  Co.  v.  Newhouse,  6  Ind.  App. 
422,  33  N.  E.  800. 

Although  the  measure  has  been  once  cor- 
rectly stated  by  the  court,  it  is  error  if  it 
again  refers  to  the  matter  in  such  a  broad 
and  general  way  as  may  be  taken  as  an  in- 
timation that  the  proper  rule  may  be  disre- 
garded. Philadelphia,  etc.,  R.  Co.  v.  Ad- 
ams, 89  Pr.  St.  31,  33  Am.  Rep.  721. 

If  the  husband  is  a  nominal  party  only, 
and  the  action  is  brought  by  him  and  his 
wife  for  an  injury  to  hei',  the  jury  should 
be  clearly  instructed  that  her  damages  only 
are  recoverable.  Brown  v.  Hannibal,  etc.,  R. 
Co.,  23  Mo.  App.  209. 

93.  Missouri. —  Clark  v.  Fairley,  30  jNIo. 
App.  335. 

Uhio. — Kuchenmeister  v.  O'Connor,  8  Ohio 
Dec.  (Reprint)  502,  8  Cine.  L.  Bui.  257,  9 
Ohio  Dec.  (Reprint)  159,  11  Cine.  L.  Bui. 
120. 

Oklahoma. —  Atchison,  etc.,  R.  Co.  r.  Cham- 
berlain, 4  Okla.  542,  46  Pac.  499. 

I'cn.nsylvania. —  Keil  V.  Chartiers  Valley 
(Jas  Co.,  131  Pa.  St.  400,  19  Atl.  78,  17  Am. 
St.  Rep.  823. 

Texas. —  Galveston,  etc.,  R.  Co.  r.  Dun- 
lavy,  50  Tex.  250.  7\nd  sec  ]3eeninn  St.  Clair 
Co.  V.  Caradino,  (Civ.  App.  1890)  34  S.  W. 
980. 

94.  (iicgoiy  /■.  New  York,  clc.,  1!.  Co.,  55 
Hull  (N.  \.)  :m,  S  N.       Suppl.  525. 
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intended  to  be  controlling  on  tlie  judgment  of  the  jury ;  but  where  an 
erroneous  application  of  a  certain  method  of  estimating  damages  is  suggested  by 
counsel,  the  court  may  explain  to  the  jury  the  correct  application  of  such  method 
should  they  Jesire  to  utilize  the  same.^'*  It  is  not  objectionable  to  state  a  rule 
arising  on  the  hypothesis  of  the  evidence  showing  certain  facts  before  any  dam- 
ages can  be  awarded,"'  or  before  they  can  be  awarded  on  a  particular  theory  or 
for  a  particular  item ; and  where  there  are  two  hypotheses  under  which  the 
damages  may  be  estimated,  depending  upon  the  finding  of  certain  facts  by  the 
jury,  it  is  proper  for  the  court  to  siibmit  the  rules  applicable  to  each.^ 

(c)  Should  Confine  Jimj  to  Consideration  of  Evidence.  A  jury  cannot 
arbitrai'ily  fix  the  amount  of  compensatory  damages  either  for  the  breach  of  a 
contractual  relation  or  for  a  tortious  injury,  and  it  is  therefore  error  to  instruct 
that  they  are  the  sole  judges  of  the  amount  recoverable  without  confining  their 
discretion  to  a  eonsidei-ation  of  the  evidence  adduced;^  but  an  instruction  that 
the  jury  may  assess  plaintiff's  damages  at  such  sum  as  they  believe  from  the 
evidence  to  be  just  is  not  ordinarily  objectionable  on  this  ground,^  at  least  in  the 


95.  Kinney  r.  Folkerts,  78  Mich.  687,  44 
N.  W.  152.  But  see  Chicago  House  Wreck- 
ing Co.  V.  Birney,  117  Fed.  72,  54  C.  C.  A. 
458. 

The  court  may  state  the  rule  of  damages 
in  analogous  cases  to  that  before  it  in  order 
to  suggest  that  they  do  not  apply  to  the  par- 
ticular ease  in  question  (Hackett  v.  Boston, 
etc.,  R.  Co.,  35  N.  h.  390)  ;  or  it  may  give 
an  instruction  announcing  a  rule  of  damages 
which  was  not  controverted  at  the  trial  (Lake 
Eoland  EL  R.  Co.  v.  McKewen,  80  Md.  593, 
31  Atl.  7j7). 

96.  Eooney  v.  New  York,  etc.,  R.  Co.,  173 
Mass.  222,  53  N.  E.  435. 

Where  a  liability  is  conditional  upon  the 
existence  of  another  event  or  state  of  facts, 
tlie  existence  of  such  latter  facts  must  not 
be  disregarded  by  the  court  in  its  instruc- 
tions. Brent  v.  Parker,  23  Fla.  200,  1  So. 
780. 

97.  Cannon  v.  Lewis,  18  Mont.  402,  45  Pac. 
572. 

98.  Todd  r.  Gamble,  74  Hun  (N.  Y.)  569, 
26  N.  Y.  Suppl.  662. 

99.  Chattahoochee  Brick  Co.  Sullivan, 
86  Ga.  50,  12  S.  E.  216. 

The  court  may  give  different  ways  for  esti- 
mating damages  where  they  are  consistent 
with  each  other,  and  would  each  produce  the 
same  result.  Ft.  Worth,  etc.,  R.  Co.  v.  An- 
drews, (Tex.  Civ.  App.  1893)  29  S.  W. 
920. 

1.  Seely  v.  Alden,  61  Pa.  St.  302,  100  Am. 
Dec.  642;  Gulf,  etc.,  R.  Co.  v.  Rowland,  (Tex. 
Civ.  App.  1893')  23  S.  W.  421;  Gulf,  etc.,  R. 
Co.  V.  Day,  (Tex.  Civ.  App.  1893)  22  S.  W. 
772. 

Where  a  full  and  specific  enumeration  of 

the  various  items  of  damage  has  been  made 
by  the  fourt,  it  is  improper  for  it  to  con- 
clude its  instruction  by  allowing  the  jury 
to  consider  such  other  elements  or  causes 
of  damage  as  would  be  just  and  proper,  inas- 
much as  the  court  might  be  understood  as 
indicating  that  there  was  still  something 
else  that  the  jury  in  its  discretion  could 
throw  into  the  award  (Wilburn  v.  St.  Louis, 
etc.,  R.  Co.,  36  Mo.  App.  203)  ;  but  if  it 


does  not  enumerate  all  the  evidence  and 
items  of  damage,  a  sweeping  conclusion  of 
this  nature  is  permissible  ( Fordyce  v.  Jack- 
son, 56  Ark.  594,  20  S.  W.  528,  597). 

2.  Georgia. —  Bryan  v.  Acee,  27  Ga.  87. 
And  see  Central  R.  Co.  v.  Senn,  73  Ga.  705. 

Idaho. —  Holt  v.  Spokane,  etc.,  R.  Co.,  3 
Ida.  703,  35  Pac.  39. 

Illinois. —  Cleveland,  etc.,  R.  Co.  v.  Jen- 
kins, 174  111.  398,  51  N.  E.  811,  66  Am.  St. 
Rep.  296,  62  L.  R.  A.  922  {reversing  75  III. 
App.  17] ;  Chicago,  etc.,  R.  Co.  v.  Sykes,  96 
111.  162;  Martin  v.  Johnson,  89  111.  537; 
Illinois  Cent.  R.  Co.  v.  Farrell,  86  111.  App. 
436 ;  North  Chicago  St.  R.  Co.  v.  Fitzgibbons, 
79  111.  App.  632;  East  St.  Louis,  etc.,  R.  Co. 
V.  Frazier,  19  111,  App.  92. 

Indiana. —  Steele  v.  Davis,  75  Ind.  191; 
Haskett  v.  Small,  16  Ind.  81.  See  also  In- 
dianapolis f.  Scott,  72  Ind.  196. 

loiva. —  Compare. —  Stanley  v.  Cedar  Rap- 
ids, etc.,  R.  Co.,  119  Iowa  526,  93  N.  W. 
489. 

Kansas. —  Union  Pac.  R.  Co.  v.  Shook,  3 
Kan.  App.  710,  44  Pac.  685. 

Michigan. —  Howe  v.  North,  69  Mich.  272, 
37  N.  W.  213. 

Missouri. —  Camp  v.  Wabash  R.  Co.,  94 
Mo.  App.  272,  68  S.  W.  96;  Morrison  v. 
Yancey,  23  Mo.  App.  670;  Edmunds  v.  St. 
Louis  R.  Co.,  3  Mo.  App.  603. 

Pennsylvania.—  Sanderson  v.  Pennsylvania 
Coal  Co.,  102  Pa.  St.  370;  O'Reilly  v.  Monon- 
gahela  St.  R.  Co.,  17  Pa.  Super.  Ct.  626. 

Tennessee. —  Girdner  v.  Taylor,  6  Heisk. 
244. 

Terns. — ■  International,  etc.,  R.  Co.  v.  Or- 
mond,  62  Tex.  274 ;  Gulf,  etc.,  R.  Co.  v.  Head, 
(App.  1891)  15  S.  W.  504. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §§  537, 
538. 

3.  North  Chicago  St.  R.  Co.  v.  Fitzgibbons, 
180  111.  466,  54  N.  E.  483  [affirming  79  111. 
App.  632]  ;  Pennsylvania  R.  Co.  v.  Connell, 
127  111.  419,  20  N.  E.  89;  Calumet  River  R. 
Co.  V.  Moore,  124  111.  329,  15  N.  E.  764; 
Chicago,  etc.,  R.  Co.  v.  Woodridge,  72  111. 
App.  551;  Lovingston  r.  Bauchens,  34  111. 
App.  544;  Lamb  v.  Cedar  Rapids,  108  Iowa 
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absence  of  a  request  for  a  more  specific  iriHtruction  nor  is  it  reversible  error  to 
charge  the  jury  that  the  amount  of  compensation  is  wholly  or  entirely  within 
their  province,  when  such  statement  is  qualified  by  a  full  antecedent  or  eubse- 
quent  enunieratioii  of  the  proper  items  or  elements  of  damage.' 

(d)  Must  Be  Warranted  Ijy  Evidence  —  (1)  Rule  Stated.  It  is  proper  to 
refuse  an  instruction  concerning  the  datnages  recoverable,  no  matter  how  sound 
the  proposition  of  law  which  it  states  may  be,  where  there  is  no  evidence  properly 
adduced  at  the  trial  upon  which  the  instruction  may  be  predicated,  as  its  tendency 
would  be  to  confuse  or  njislead  the  jury.'''  On  a  parity  of  reasoning  the  giving  of 
an  instruction  npon  an  itena  or  element  of  damages  which  is  unsupported  by  evi- 
dence is  equally  misleading,  and  is  therefore  erroneous.'' 

(2)  Application  of  Rule  —  (a)  As  to  Loss  of  Time.  An  instruction  authorizing 
the  jury  to  consider  loss  of  time  on  the  part  of  plaintiff  as  an  element  of  damages 
is  error  in  the  absence  of  proof  that  time  ha.s  actually  been  lost,**  or  of  the  value 
of  such  time.^    It  has,  however,  been  held  that  although  the  amount  lost  by  plain- 


029,  79  W.  366;  Wade  x.  Columbia  Elec- 
tric St.  R.,  etc.,  Co.,  51  S.  C.  296,  29  S.  E. 
233,  64  Am.  St.  Rep.  676;  Boltz  f.  Sullivan, 
101  Wis.  608,  77  N.  W.  870.  See  also  Reese 
V.  Bates,  94  Va.  321,  26  S.  E.  86.5. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Freedman,  18 
Tex.  Civ.  App.  553,  46  S.  W.  101. 

5.  7/ZHjois.— Gartside  Coal  Co.  v.  Turk, 
147  111.  120,  35  N.  E.  467  [affirming  47  111. 
App.  332]. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Carl- 
son, 24  Ind.  App.  559,  56  N.  E.  251. 

Iowa. —  Rice  f.  Des  Moines,  40  Iowa  638. 

Pennsylvania. —  McCloskey  v.  Bells  Gap  R. 
Co.,  156  Pa.  St.  254,  27  Atl.  246;  Owens  V. 
People's  Pass  R.  Co.,  155  Pa.  St.  334,  26 
Atl.  748. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Abbey, 
29  Tex.  Civ.  App.  211,  68  S.  W.  293;  Texas 
Cent.  R.  Co.  v.  Rowland,  3  Tex.  Civ.  App. 
158,  22  S.  W.  134. 

6.  Alabama. — Tennessee,  etc.,  R.  Co.  r.  Dan- 
forth,  112  Ala.  80,  20  So.  .502. 

Georgia. —  Southern  R.  Co.  v.  Harden,  101 
Ga.  203,  28  S.  E.  847. 

lUinois.—  B^ock  Island  r.  Starkey,  189  111. 
515,  59  N.  E.  971  [rcocrsing  91  111.  App. 
592]  ;  Rock  Island  v.  Cuinely,  120  111.  408, 
18  N.  E.  753. 

Michir/an. —  Millard  v.  Truax,  84  Mich. 
617,  47 'N.  W.  1100,  22  Am.  St.  Rep.  705. 
And  see  Runnells  v.  Pentwater,  109  Micli. 
512,  07  N.  w.  558. 

iYeif  York. —  Miller  r.  ITahn,  23  N.  Y.  App. 
Div.  48,  48  N.  Y.  Suppl.  346;  Newman  v. 
Metropolitan  El.  R.  ('o.,  10  N.  Y.  St.  12. 

United  Htates, —  National  Cordage  Co. 
Pearson  Cordage  Co.,  55  Fed.  812,  5  C.  C.  A. 
276. 

7.  Colorado. —  Jackson  c.  Ackroyd,  15  Colo. 
583,  20  Pac.  132. 

(icor(/in. —  (icorgia  Cotton-Oil  Co.  v.  Jack- 
son, ll'2  (in.  020,  37  S.  E.  873;  Western,  etc.. 
R.  Co.  V.  Young,  83  Ga.  512,  10  S.  K.  197. 

Illinoii. —  South  Cliicago  City  R.  Co.  v. 
Walters,  70  111.  App.  271;  Chatswortli  v. 
Rowe,  53  111.  App.  387. 

Iowa. —  I'odliaisky  r.  Cedar  Rapids,  106 
Iowa  54.3,  76  N.  \V."  817. 

Kannax. —  Kansjis  I'ac.  R.  Co.  Nichols, 
0  Kan.  235,  12  Am.  I{cp.  <194. 
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Missouri. — Harrison  v.  White,  56  Mo.  App. 
175;  Hinds  v.  Marshall,  22  Mo.  App.  208. 

Nebraska. — Shiverick  v.  R.  .J.  Gunning  Co., 
59  Nebr.  7-3,  80  N.  W.  264. 

New  York. — Vanderslice  v.  Newton,  4  N.  Y. 
130;  McKenna  v.  Brooklyn  Heights  R.  Co., 
41  N.  Y.  App.  Div.  255,  58  N.  Y.  Suppl.  462; 
Gill  V.  Rochester,  etc.,  R.  Co.,  37  Hun  107; 
MacGowan  v.  Duflf,  14  Daly  315. 

North  Dakota. — Comaskey  v.  Northern  Pac. 
R.  Co.,  3  N.  D.  276,  55  N.  W.  732. 

Pennsylvania. — McKenna  v.  Citizens'  Nat- 
ural Gas  Co.,  201  Pa.  St.  146,  50  Atl.  922. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Richards, 
20  Tex.  Civ.  App.  203,  49  S.  W.  687 ;  Texas, 
etc.,  R.  Co.  V.  Berchfield,  12  Tex.  Civ.  App. 
145,  33  S.  W.  1022;  Gulf,  etc.,  R.  Co.  v. 
Rossing,  (Civ.  App.  1894)  26  S.  W.  243. 

Washington. —  Carroll  v.  Caine,  (1902)  67 
Pac.  993. 

The  fact  of  blood-poisoning  and  of  expert 
testimony  that  such  poisoning  is  not  an  or- 
dinary incident  if  wounds  are  dressed  in  a 
proper  manner  is  not  evidence  of  improper 
medical  treatment,  calling  for  instruction  as 
to  disabilities  resulting  therefrom.  McGar- 
rahan  v.  New  York,  etc.,  R.  Co.,  171  Mass. 
211,  50  N.  E.  610. 

8.  Montgomery,  etc.,  R.  Co.  v.  Mallette,  92 
Ala.  209,  9  So.  363. 

•  9.  Oeorqia. —  Western,  etc.,  R.  Co.  v.  Pa- 
tillo,  99  Ga.  97,  24  S.  E.  958. 

Iowa. —  Elenz  v.  Conrad,  115  Iowa  183,  88 
N.  W.  337. 

Missouri. —  Ha  worth  v.  Kansas  City  South- 
ern R.  Co.,  94  Mo.  App.  215,  68  S.  W.  Ill; 
Mammerberg  v.  Metropolitan  St.  R.  Co.,  62 
Mo.  App.  503;  O'Brien  r.  Loomis,  43  Mo.  App. 
29. 

New  York. —  Wood  Watertown,  58  Hun 
298,  11  N.  Y.  Suppl.  864;  Klein  v.  Second 
Ave.  R.  Co.,  54  N.  Y.  Super.  Ct.  164. 

Texas. —  International,  etc.,  R.  Co.  v.  Sim- 
cock,  81  Tex.  503,  17  S.  W.  47;  Texas,  etc.. 
R.  Co.  r.  Goldman,  (Civ.  App.  1899)  51  S.  W. 
275;  Houston  City  St.  R.  Co.  v.  Artusev.  (Civ. 
App.  1895)  31  S.'W.  319;  Fnrdyce  r.  Beecher, 
2  Tex.  Civ.  App.  29.  21  S.  W."l79:  Fordvce- 
r.  Clinncoy,  2  Tex.  Civ.  App.  24,  21  S.  W.  181 ; 
International,  etc.,  R.  Co.  v.  Lock,  (Civ.  App. 
KS92)  20  S.  W.  855. 
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tifE  is  not  shown,  yet  if  no  request  is  made  to  instruct  that  the  award  therefor 
should  be  hinited  to  nominal  damages,  and  there  is  nothing  to  show  that  the 
damages  awarded  for  this  item  exceeded  a  nominal  sum,  defendant  cannot 
complain.^" 

(b)  As  TO  Medical  Expenses,  Nuesesig,  Etc.  An  instruction  authorizing  a  recovery 
for  expenditures  for  medical  attention,  nursing,  etc.,  as  elements  of  damage  is 
erroneous  in  the  absence  of  evidence  of  the  incurment  of  such  liabilities,"  and  of 
their  necessity  and  reasonableness.'^  The  jury  should  be  charged  that  the  amount 
recovered  for  such  items  must  be  a  reasonable  one,'^  although  an  instruction  so 
worded  that  the  ]\\rj  could  not  have  been  misled  is  not  fatally  defective  for  fail- 
ing to  use  the  word  "  reasonable."  So  too  an  instruction  must  not  dispense  with 
the  specific  proof  required  to  be  made  where  such  expenditures  are  sought  to  be 
recovered  as  damages.'^ 

(c)  As  to  Permanency  and  Affected  Earning  Capacity.  An  instruction  must 
not  ignore  the  rule  of  law  that  the  permanency  of  a  disability  and  the  im^jair- 
ment  of  one's  earning  capacity  must  be  found  with  reasonable  certainty  before 
damages  can  be  awarded  on  these  grounds,'"  although  care  should  be  taken  not  to 


See  15  Cent.  Dig.  tit.  "  Damages,"  §  553. 

For  evidence  sufficient  to  authorize  an  in- 
struction as  to  loss  of  time  as  an  element  of 
damage  see  Mabrey  v.  Cape  Girardeau,  etc., 
Gravel  Road  Co.,  92  Mo.  App.  596,  69  S.  W. 
394 ;  Rogan  v.  Montana  Cent.  E.  Co.,  20  Mont. 
503,  52  Pac.  206. 

10.  Niendorfl'  v.  Manhattan  R.  Co.,  4  N.  Y. 
App.  Div.  46,  38  N.  Y.  Suppl.  690. 

The  limitation  of  the  recovery  to  the  time 
plaintiff  was  prevented  from  following  his 
usual  avocation  need  not  be  expressly  made, 
as  such  limitation  will  be  understood.  Posch 
V.  Southern  Electric  R.  Co..  76  Mo.  App.  601. 

11.  Iowa. —  Trapnell  f.  Red  Oak  Junction, 
76  Iowa  744,  39  N.  W.  884;  Eckerd  v.  Chi- 
cago, etc.,  R.  Co.,  70  Iowa  353,  30  N.  W.  615 ; 
Nichols  r.  Dubuque,  etc.,  R.  Co.,  68  Iowa  732, 
28  N.  W.  44;  Gardner  v.  Burlington,  etc.,  E. 
Co.,  68  Iowa  588,  27  N.  W.  768;  Stafford  r. 
Oskaloosa,  57  Iowa  748,  11  N.  W.  668. 

Michigan. — Williams  v.  Petoskey,  108  Mich. 
260,  66  N.  W.  55 ;  Cousins  v.  Lake  Shore,  etc., 
R.  Co.,  96  Mich.  386,  56  N.  W.  14. 

Missouri. — ■  Smith  v.  Chicago,  etc.,  R.  Co., 
108  Mo.  243,  18  S.  W.  971;  Duke  v.  Missouri 
Pac.  R.  Co.,  99  Mo.  347,  12  S.  W.  636;  Min- 
ster r.  Citizens'  R.  Co.,  53  Mo.  App.  276; 
Culberson  i".  Chicago,  etc.,  R.  Co.,  50  Mo. 
App.  556;  Hunter  v.  Mexico,-  49  Mo.  App.  17; 
Rhodes  v.  Nevada,  47  Mo.  App.  499 ;  Norton 
V.  St.  Louis,  etc.,  R.  Co.,  40  Mo.  App.  642. 

Ohio. — Andrews  v.  Toledo,  etc.,  R.  Co.,  8 
Ohio  Cir.  Dec.  584. 

Texas. —  International,  etc.,  R.  Co.  v.  Cook, 
(Civ.  App.  1895)  33  S.  W.  888. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  554. 

12.  For  insufficient  facts  and  circumstances 
showing  the  necessity  and  reasonableness  of 
such  expenses  to  authorize  an  instruction  sub- 
mitting them  to  the  jury  see  the  following 
cases : 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  r. 
Barry,  58  Ark.  198,  23  S.  W.  1097,  25  L.  R.  A. 
386.  ■ 

Illinois. —  North  Chicago  St.  R.  Co.  v.  Cook, 
145  111.  551,  33  N.  E.  958  [affirming  43  111. 
App.  634]. 


Indiana. —  Chicago,  etc.,  R.  Co.  v.  Butler, 
10  Ind.  App.  244,  38  N.  E.  1. 

New  York. —  Scott  v.  Banks,  44  N.  Y.  App. 
Div.  28,  60  N.  Y.  Suppl.  397;  West  v.  Man- 
hattan R.  Co.,  56  N.  Y.  Super.  Ct.  590,  1 
N.  Y.  Suppl.  519. 

Texas. —  Houston,  etc.,  R.  Co.  r.  Rowell,  92 
Tex.  147,  46  S.  W.  630  [affirming  (Civ.  App. 
1898)  45  S.  W.  763];  Missouri,  etc.,  R.  Co. 
V.  Reasor,  28  Tex.  Civ.  App.  302,  68  S.  W. 
332 ;  Missouri,  etc.,  R.  Co.  r.  Bellevv-,  22  Tex. 
Civ.  App.  264,  54  S.  W.  1079;  Atchison,  etc., 
R.  Co.  V.  Click,  5  Tex.  Civ.  App.  224,  23  S.  W. 
833;  Fordyce  r.  Beecher,  2  Tex.  Civ.  App.  29, 

21  S.  W.  179. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  554. 

For  sufficient  facts  and  circumstances  to 
authorize  such  submission  see  Murphy  v.  Mc- 
Graw,  74  Mich.  318,  41  N.  W.  917:  Mirrielees 
V.  Wabash  R.  Co.,  163  Mo.  470,  63  S.  W.  718; 
Feeney  v.  Long  Island  R.  Co.,  116  N.  Y.  375, 

22  N.  E.  402,  5  L.  E.  A.  544. 

13.  Missouri,  etc.,  R.  Co.  v.  Nail,  24  Tex. 
Civ.  App.  114,  58  S.  W.  165. 

14.  Powers  v.  Penn.  Mut.  L.  Ins.  Co.,  91 
Mo.  App.  55.  And  see  Murray  r.  Missouri 
Pac.  R.  Co.,  101  Mo.  236,  13  S.  W.  817,  20 
Am.  St.  Rep.  601  [disfinguishing  Duke  v. 
Missouri  Pac.  R.  Co.,  99  Mo.  347,  12  S.  W. 
636]. 

15.  Chatsworth  v.  Eowe,  53  111.  App.  387. 
Necessity  of  specific  proof  see  supra,  XIII, 

C,  3,  c. 

16.  Swift  r.  Ealeigh,  54  111.  App.  44;  Me- 
Bride  v.  St.  Paul  City  E.  Co.,  72  Minn.  291, 
75  N.  W.  231;  Meeteer  v.  Manhattan  R.  Co. 
63  Hun  (N.  Y.)  533,  18  N.  Y.  Suppl.  561; 
Bailey  V.  Westcott,  14  Dalv  (N.  Y.)  506,  4 
N.  Y.  Suppl.  482;  Texas  Trunk  R.  Co.  i: 
Ayres,  83  Tex.  268,  18  S.  W.  684.  And  see 
Kenyon  v.  Mondovi,  98  Wis.  50,  73  N.  W, 
314.' 

Sufficiency  of  such  evidence  see  supra,  XIII, 
C,  2,  b,  (II),  (E),  (II). 

It  is  sufficient  that  the  jury  be  charged  that 
their  conclusion  must  be  based  on  the  evi- 
dence, and  that  they  must  follow  the  evidence 
and  reasonable  inferences  dra\ra  therefrom, 

rxiV,  B,  3,  b,  (i),  (d),  (2),  (c)] 
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exact  too  high  a  degree  of  proof,"  the  propriety  of  an  instruction  permitting  the 
jury  to  consider  these  items  in  estimating  damages,  or  tlie  refusal  of  an  instruc- 
tion expressly  prohibiting  their  consideration,  being  largely  dependent  upon  the 
nature  and  certainty  of  the  evidence  thereof  introduced.^'* 

(d)  As  TO  Punitive  Damages.  Where  from  the  evidence  introduced  tlie  case  is 
one  wliich  would  not  justify  the  allowance  of  exemplary  or  vindictive  damages, 
it  is  error  to  refuse  to  charge  that  such  damages  are  not  recoverable.'*  On  the 
other  hand  an  instruction  is  equally  erroneous  which  authorizes  or  permits  the 
jury  to  find  siicli  damages,  where  they  are  clearly  unwarranted  either  by  the  evi- 
dence ^°  or  by  law ;  and  under  evidence  not  warranting  the  recovery  of  exem- 
plary damages  it  is  improper  to  instruct  the  jury  that  if  they  find  for  plaintiff 
they  may  award  him  such  damages  as  they  believe  him  entitled  to  under  the 
evidence.^^ 


and  that  in  order  to  authorize  a  recovery  for 
future  consequences  of  such  an  injury  it  must 
apjjear  reasonably  certain  from  the  evidence 
that  they  will  occur.  Hoyt  v.  Metropolitan 
St.  R.  Co.,  73  N.  Y.  App.  Div.  249,  76  N.  Y. 
Suppl.  832. 

17.  Gulf,  etc.,  R.  Co.  v.  Harriett,  80  Tex. 
73,  15  S.  W.  556.  And  see  North  Chicago 
City  R.  Co.  V.  Gastka,  27  111.  App.  518;  Rec- 
ord V.  Saratoga  Springs,  46  Hun  (N.  Y. )  448. 

18.  For  insufficient  facts  to  authorize  an  in- 
struction upon  such  items  or  to  make  a  re- 
fusal to  instruct  to  disregard  the  same  error 
see  the  following  cases : 

Georgia. —  Kane  v.  Savannah,  etc.,  R.  Co., 
85  Ga.  858,  11  S.  E.  493. 

Illinois. — -Illinois  Iron,  etc.,  Co.  v.  Weber, 
196  111.  526,  63  N.  E.  1008  [reversing  89  111. 
App.  368]. 

Iowa. —  risk  V.  Chicago,  etc.,  R.  Co.,  74 
Iowa  424,  38  N.  W.  132. 

Missouri. — •  Britton  v.  St.  Louis,  120  Mo. 
437,  25  S.  W.  366. 

isieiu  York. —  Maimone  v.  Dry  Dock,  etc..  E. 
Co.,  58  N.  Y.  App.  Div.  383,  68  N.  Y.  Suppl. 
1073;  Scott  V.  Yonkers  R.  Co.,  51  N.  Y.  App. 
Div.  626,  64  N.  Y.  Suppl.  817;  Reardon  v. 
Third  Ave.  R.  Co.,  24  N.  Y.  App.  Div.  163,  48 
N.  Y.  Suppl.  1005. 

Texas. — ^  Texas,  etc.,  R.  Co.  v.  Maddox,  26 
Tex.  Civ.  App.  297,  63  S.  W.  134. 

Wisconsin. —  La  Fave  v.  Superior,  104  Wis. 
454,  80  N.  W.  742. 

United  States. —  Western  Union  Tel.  Co.  v. 
Morris,  83  Fed.  992,  28  C.  C.  A.  56. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  553. 

For  sufficient  facts  and  circumstances  to 
autliorizc  the  submission  of  these  items  to  the 
jury  see  the  following  cases: 

Illinois. —  Donk  Bros.  Coal,  etc.,  Co.  r. 
Pcloii,  192  111.  41,  61  N.  E.  330  [afprminq 
95  111.  App.  1931;  North  Chicago  St.  R.  Co. 

Shr<'vc,  171  111.  4;!8,  49  N.  E.  534  [affirm.ivg 
70  111.  App.  (i(i(r|  ;  Fisher  v.  .Tansen,  128  111. 
549,  21  j\.  I'].  598  \afflrm,ing  30  111.  App.  91]. 

Indiana. —  l>(iiiisvillc,  etc.,  R.  Co.  r.  Wil- 
liams, 20  hid.  App.  576,  51  N.  E.  128. 

Iowa. —  \\'iiiil)rT  7'.  Iowa  Cent.  R.  Co.,  114 
Iowa  551,  S7  N.  W.  505. 

Masaacli.iisrl I s. —  VViii'ron  r.  Boston,  etc.,  R,. 
Co.,  H!3  MiiHH.  484,  40  N.  V..  S95. 

'Nrif  York. —  Jcnii  r.  Thinl  Ave.  I!.  Co.,  50 

I  XIV.  B,  3,  b,  (i),  (d),  (2  ),  (c)| 


N.  Y.  App.  Div.  424,  64  N.  Y.  Suppl.  88; 
Johnson  v.  Brooklyn,  etc.,  R.  Co.,  6  N.  Y. 
Suppl.  113. 

Pennsylvania. —  Langstrom  f.  Mooney,  149 
Pa.  St.  64,  23  Atl.  1123;  Wilson  v.  P^nsyl- 
vania  R.  Co.,  132  Pa.  St.  27,  18  Atl.  1087. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Laws,  (Civ.  App.  1901)  61  S.  W.  498;  Gal- 
veston, etc.,  R.  Co.  V.  Smith,  (Civ.  App.  1894) 
28  S.  W.  110. 

Wisconsin.— Propsom  v.  Leatham,  80  Wis. 
608,  50  N.  W.  586. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  553. 

19.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  708,  6  So.  277,  13  Am.  St.  Rep. 
84,  4  L.  R.  A.  710;  Columbas,  etc.,  R.  Co.  v. 
Bridges,  86  Ala.  448,  5  So.  864,  11  Am.  St. 
Rep.  58 ;  Alabama,  etc.,  R.  Co.  v.  Arnold,  84 
Ala.  159,  4  So.  359,  5  Am.  St.  Rep.  354. 

California. —  Mabb  V.  Stewart,  133  Cal. 
556,  65  Pac.  1085. 

Indiana. —  Linton  Coal,  etc.,  Co.  i".  Persons, 
15  Ind.  App.  69,  43  N.  E.  651. 

Pennsylvania. —  Pittsburgh  Southern  R.  Co. 
V.  Taylor,  104  Pa.  St.  306,  49  Am.  Rep.  580. 

United  States. — -Merchants',  etc.,  Oil  Co. 
V.  Kentuck-y  Refining  Co.,  69  Fed.  218,  16 
CCA  212 

"20!  St.  Louis,  etc.,  R.  Co.  v.  Manly,  58  111. 
300;  Stephenson  v.  Brown,  147  Pa.  St.  300, 
23  Atl.  443;  Amer  v.  Longstreth,  10  Pa.  St. 
145.    See  also  Merely  v.  Dunbar,  24  Wis.  183. 

21.  Chattanooga,  etc.,  R.  Co.  v.  McLendon, 
86  Ga.  517,  12  S.  E.  94i. 

22.  Since  under  such  instruction  they,  not 
being  presumed  to  be  familiar  with  the  rules 
of  damages,  might  award  punitive  damages  as 
well. 

California. —  Trabing  v.  California  Nav., 
etc.,  Co.,  121  Cal.  137,  53  Pac.  644. 

Connecticut. —  Oviatt  r.  Pond,  29  Conn.  479. 

Illinois. —  Galesburg  Electric  Motor,  etc., 
Co.  r.  Barlow,  98  111.'^  App.  334;  Stover  Mfg. 
Co.  V.  Millane,  89  111.  App.  532;  La  Porte  r. 
Wallace,  89  111.  App.  517  ;  Freeman  Wire,  etc., 
Co.  V.  Collins,  53  111.  App.  29;  Heimsoth  v. 
Anderson,  10  111.  App.  151. 

Missnvrl. —  State  r.  Harrington,  33  Mo. 
App.  476:  Welsh  r.  Stewart,  31  Mo.  App.  376. 

Ncin  )'(»■!.•. —  Brooks  P.  New  York,  etc.,  R. 
Co..  :!()  1 1  nil  47. 

I'vnnsjili  ania. —  Collins  v.  lieafGy,  124  Pa. 
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(e)  Must  Not  Invade  Province  of  Jury  —  (1)  In  General.  An  instruction 
on  the  award  or  measure  of  damages  may  be  objectionable  as  invaaing  tlie  prov- 
ince of  the  jury.  Thus  a  charge,  the  purport  and  effect  of  which  is  to  assume  the 
existence  and  proof  of  disputed  facts,^^  or  to  restrict  or  interfere  with  the  discre- 
tion of  the  jury,^  is  erroneous  and  is  properly  refused.^ 

(2)  Commanding  Award  of  Damages.  As  the  allowance  of  exemplary  dam- 
ages is  within  the  discretion  of  the  jury,  an  instruction  as  to  their  award  should 
in  most  jurisdictions  be  permissive  and  not  mandatory but  the  rule  is  otherwise 
where  only  compensatory  damages  are  sought ;  ^'  and  while  an  instruction  requir- 
ing the  jury  to  consider  the  question  of  assessment  of  damages  before  they  have 


St.  203,  16  Atl.  7G5;  Heil  v.  Glanding,  42  Pa. 
St.  493,  82  Am.  Dec.  537;  Rose  v.  Story,  1 
Pc.  St.  190,  44  Am.  Dec.  121. 

Texas. —  See  Texas,  etc.,  R.  Co.  v.  Jones, 
(Civ.  App.  1894)  29  S.  W.  499. 

West  Virginia. —  Wilson  v.  Wheeling,  19 
W.  Va.  323,  42  Am.  Rep.  780. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  543. 

An  inference  of  an  award  of  exemplary 
damages  does  not  follow  wliere  no  such  dam- 
ages are  claimed  or  pretense  made  on  the 
part  of  plaintiff  that  he  is  entitled  to  the 
same  (Pennsylvania  Co.  V.  Frana,  112  111. 
398 ) ,  or  where  plaintiff  in  the  presence  of 
the  jury  expressly  disclaims  such  damages 
(Taylor  v.  Scherpe,  etc..  Architectural  Iron 
Co.,  133  Mo.  349,  34  S.  W.  581).  Nor  can 
an  award  of  exemplary  damages  be  inferred 
from  an  instruction  authorizing  such  damages 
as  plaintiff  has  "  sustained  "  (Kentuckv  Cent. 
R.  Co.  V.  Ackley,  87  Ky.  278,  8  S.  W.  (391,  10 
Ky.  L.  Rep.  170,  12  Am.  St.  Rep.  480.  See 
also  Chicago,  etc.,  R.  Co.  v.  Holland,  122  111. 
461,  13  N.  E.  145),  or  to  the  compensation 
to  which  he  is  entitled  for  injuries  to  his  per- 
son (Meeartney  v.  Smith,  (Kan.  App.  1900) 
62  Pac.  540). 

23.  Sherman  v.  Dutch,  16  HI.  283 ;  Repub- 
lican Valley  R.  Co.  v.  Fink.  18  Nebr.  89,  24 
N.  W.  691. 

For  instructions  held  not  to  be  objectionable 

on  this  ground  see  Illinois  Cent.  R.  Co.  v. 
Radford,  64  S.  W.  511,  23  Ky.  L.  Rep.  886; 
Klutts  V.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  642 ; 
Hamilton  v.  Great  Falls  St.  R.  Co.,  17  Mont. 
334,  42  Pac.  860,  43  Pac.  713 ;  Comey  v.  Phila- 
delphia Traction  Co.,  175  Pa.  St.  133,  34  Atl. 
621.  An  instruction  that  if  the  jury  find  for 
plaintiff  under  the  evidence  they  will  take 
into  consideration  his  injuries  inflicted  in  es- 
timating the  damages  is  not  objectionable  as 
assuming  the  existence  of  such  injuries.  St. 
Louis,  etc.,  R.  Co.  v.  Daley.  53  HI.  App.  614; 
Young  i:.  Webb  City.  150  Mo.  333,  51  S.  W. 
709.  See  also  Chicago,  etc.,  R.  Co.  v.  Wolf, 
137  III.  360,  27  N.  E.  78;  Newman  v.  Dod- 
son,  61  Tex.  91. 

24.  Crow  V.  State,  23  Ark.  684;  Morrison 
V.  Broadway,  etc.,  R.  Co.,  8  N.  Y.  Suppl.  436 : 
Ellis  V.  Spurgin,  1  Heisk.  (Tenn.)  74;  Wood- 
folk  V.  Sweeper,  2  Humphr.  (Tenn.)  88.  See 
also  Watson  v.  Loughran,  112  Ga.  837,  38 
S.  E.  82;  Decamp  r.  Feav,  5  Serg.  &  R. 
(Pa.)  323,  9  Am.  Dec.  372. 

25.  Al-ahama. —  Danforth  v.  Tennessee,  etc., 
R.  Co.,  09  Ala.  331.  13  So.  51;  Alabama,  etc.. 
R.  Co.  c.  Arnold,  80  Ala.  600,  2  So.  337. 
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Delaware. —  Ford  v.  Charles  Warner  Co.,  1 
Marv.  88,  37  Atl.  39. 

Maine.—  Colby  v.  Wiscasset,  01  Me.  304. 

Mississippi. —  Jones  v.  Illinois  Cent.  R.  Co., 
(1899)  25  So.  490. 

Neio  York. — Eiseman  i\  Heine,  2  N.  Y.  App. 
Div.  319,  37  N.  Y.  Suppl.  861. 

Pennsylvania. —  Kelly  v.  Duffy,  (1887)  11 
Atl.  244. 

South  Carolina. —  Quinn  v.  South  Carolina 
R.  Co.,  29  S.  C.  381,  7  S.  E.  614,  1  L.  R.  A. 
682. 

Washington. —  See  Ledyard  r.  West  St., 
etc.,  El.  R.  Co.,  5  Wash.  64.  31  Pac.  417. 

26.  Huber  v.  Teuber,  3  MacArthur  (D.  C.) 
484,  36  Am.  Rep.  110;  Wimer  v.  Allbaugh, 
78  Iowa  79,  42  N.  W.  587,  16  Am.  St.  Rep. 
422:  Haberman  v.  Gasser,  104  Wis.  98,  80 
N.  W.  105 ;  Pickett  v.  Crook,  20  Wis.  358. 

A  charge  that  it  is  the  duty  to  award  such 
damages  has  been  held  erroneous  on  this 
ground.  Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

A  charge  that  plaintiff  "  is  entitled  to " 

punitive  damages  is  objectionable  on  this 
ground.  Wabash,  etc.,  R.  Co.  v.  Rector,  104 
111.  296;  Carson  v.  Smith,  133  Mo.  606,  34 
S.  W.  855.  But  see  Goodall  v.  Thurman,  1 
Head  (Tenn.)  209. 

An  instruction  that  the  jury  "  ought "  to 
find  punitive  damages  is  error,  and  is  not 
rendered  immaterial  by  another  instruction 
that  if  they  found  wilful  neglect  they 
"  could  "  find  any  sum  as  punitive  damages 
not  exceeding  the  ad  damnum.  Louisville, 
etc.,  R.  Co.  r.  Brook,  83  Ky.  129,  4  Am.  St. 
Rep.  135;  Kentucky  Cent.  R.  Co.  r.  Gastineau, 
83  Ky.  119.  But  on  this  point  the  authori- 
ties are  not  uniform,  as  the  -well-considered 
case  of  Hooker  v.  Newton,  24  Wis.  292,  holds 
that  the  use  of  this  term  is  permissible,  and 
cites  by  analogy  the  familiar  class  of  cases 
where  the  word  "  may  "  when  used  in  stat- 
utes is  interpreted  to  mean  "  must."  See  also 
Mayor  v.  Duke.  72  Tex.  445,  10  S.  W.  565 
(where  it  was  held  proper  to  use  the  word 
"  should  "  instead  of  "  may  "  in  charging  as 
to  the  award  of  exemplary  damages)  ;  Nolan 
V.  Mendere,  6  Tex.  Civ.  App.  203,  25  S.  W.  28. 

For  charges  held  not  objectionable  on  this 
ground  see  Loeser  v.  Axtin,  12  Ky.  L.  Rep. 
636;  Ames  V.  Hilton,  70  Me.  36. 

27.  Salem  v.  Webster,  192  111.  369,  61  N.  E. 
32.3  {affirming  95  111.  App.  120]  ;  Consolidated 
Coal  Co.  V.  Haenni,  146  111.  614,  35  N.  E. 
162  [qualifying  Peoria  v.  Simpson,  110  111. 
294,  51  Am.  Rep.  683;  Chicago,  etc.,  R.  Co.  v. 
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previously  passed  upon  tlie  issues  of  the  case  may  Ije  regarded  as  erroneous,  as 
assuming  that  there  arc  damages,^  it  is  not  error,  wliere  the  wrong  is  clearly 
established  or  admitted,  to  instruct  the  jury  to  ascertain  the  amount  of  damages.^* 
(3)  Tending  to  Diminish  oh  Au'gmknt  liKcoviiKY.  An  instruction  should  be 
so  worded  that  it  does  not  have  a  tendency  to  limit  or  restrict  a  recovery  tlie 
amount  of  which  is  within  the  discretion  of  the  jury.'*^  An  instruction  is  objec- 
tionable if  from  the  language  employed  an  improper  or  exaggerated  idea  of  the 
amount  of  recovery  is  likely  to  be  inferred  by  the  jui-y,  or  from  v/hich  they  may 
be  led  to  infer  that  the  court  is  of  the  opinion  that  the  verdict  should  be  a  certain 
sum  or  as  generous  as  tlie  evidence  could  ])ossibly  warrant.-''    It  is  not,  however, 


Chisholm,  79  111.  584,  so  as  to  limit  their 
apjplication  to  cases  where  under  the  facts  the 
jury  are  justified  in  allowing  exemijlary  dam- 
ages also]  ;  Galveston,  etc.,  R.  Co.  t.  Jenkins, 
29  Tex.  Civ.  App.  440,  09  S.  W.  233. 

28.  North  Chicago  St.  R.  Co.  r.  Hon- 
singer,  175  111.  318,  51  N.  E.  GI3;  Felsentlial 
V.  Block,  8  111.  App.  425. 

29.  North  Chicago  St.  R.  Co.  v.  Hon- 
singer,  175  111.  318,  51  N.  E.  013  {affirming  70 
111.  App.  101]  ;  Aurora  v.  Hillman,  90  111.  01. 
See  also  McFadden  v.  Rausch,  119  Pa.  St. 
507,  13  Atl.  459. 

30.  See  Louisville,  etc.,  Co.  v.  Binion,  107 
Ala.  045,  18  So.  75;  Page  Mitchell, 
13  ]\Iich.  03,  80  Am.  Dee.  75;  Banna- 
tjTie    r.    Florence    Milling,    etc.,    Co.,  77 

•Him  (N.  Y.)  289,  28  N.  Y.  Suppl.  334; 
Duggan  r.  Baltimore,  etc.,  R.  Co.,  159 
Pa.  St.  248,  28  Atl.  182,  39  Am.  St.  Rep.  072. 
Hence  an  instruction  which  would  preclude 
plaintiff  from  recovering  at  least  nominal 
damages  ( Chapman  v.  Copeland,  55  Miss. 
470;  Paul  V.  Omaha,  etc.,  R.  Co.,  82  Mo.  App. 
500;  Baker  v.  Manhattan  R.  Co.,  118  N.  Y. 
533,  23  N.  E.  885),  or  eliminate  from  the  con- 
sideration of  the  jury  a  legitimate  item  of 
damage  (Birmingham  R.,  etc.,  Co.  r.  Ward, 
124  Ala.  409,  27  So.  471;  Foster  i-.  Rodgers, 
27  Ala.  002;  Waters  v.  Dumas,  75  Cal.  503,  17 
Pac.  085;  Weber  v.  Creston,  75  Iowa  10,  39 
N.  W.  120;  Metropolitan  St.  R.  Co.  f.  Hud- 
son, 113  Fed.  449,  51  C.  C.  A.  283),  is  erro- 
neous. And  where,  from  any  view  of  the  evi- 
dence, more  than  nominal  damages  should  be 
awarded,  it  is  erroneous  for  the  court  to 
suggest  that  a  recovery  of  one  cent  is  legally 

Eossible.  Potter  r.  Swindle,  77  Ga.  419,  3 
.  E.  94.  Aliler  where  nominal  damages 
might  be  recovered.  In  such  case  the  propo- 
sition may  be  put  that  in  a  certain  contin- 
gency there  may  be  a  recovery  for  actual 
damages,  and  in  a  certain  other  contingency 
nominal  damages  only  are  recoverable.  Brad- 
ley r.  licdmond.  42  Iowa  452. 

Where  certain  equities  are  clearly  with  de- 
fendant, it  is  not  erroneous  for  the  court  to 
say  to  the  jury  that  it  may  be  consido-ed  a 
hard- case  uiukir  the  circumstances  to  subject 
the  (lei'ciidant  to  heavy  damages.  Grove  v. 
Donaldson,  15  Pa.  St.  128. 

31.  Alabama.— linir  r.  Little,  28  Ala.  236, 
lllinoifi. —  Peoria  v.  Simpson,  110  III.  291, 

51  Am.  Rep.  083. 

I'rrinsijirtiiiia. —  ReoMi  r.  Ilershev,  103  Pa. 
St.  253, '29  Atl.  907,  43  Am.  St.  Hep.  700. 
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Texas. —  See  International,  etc.,  R.  Co.  v. 
Startz,  (Civ.  App.  1894)  27  S.  W.  759. 

Wisconsin. —  Guinard  f.  Knapp,  etc.,  Co., 
95  Wis.  482,  70  N.  W.  671. 

An  instruction  that  no  sane  man  would  lose 
a  leg  for  any  corporation,  but  that  the  jury 
were  not  to  be  guided  hy  such  consideration 
in  arriving  at  the  amount  of  damages,  is  ob- 
jectionable on  this  ground.  Dooner  v.  Dela- 
ware, etc..  Canal  Co.,  104  Pa.  St.  17.  30  Atl. 
209. 

The  poverty  of  the  plaintiff  should  not  be 
alluded  to  by  the  court  in  an  action  for  per- 
sonal injury,  as  such  fact  has  no  bearing 
upon  the  care  to  be  exercised  by  defendant 
and  should  not  be  allowed  to  affect  the  meas- 
ure of  damages.  Union  Pac.  E.  Co.  v.  Young, 
57  Kan.  108,  45  Pac.  580. 

The  use  of  the  term  "fully"  in  a  charge 
that  the  jury  if  they  found  for  plaintiff 
should  assess  such  amount  as  would  fully 
compensate  him  means  no  more  than  such 
damages  as  were  proven,  and,  while  unneces- 
sarily used,  is  not  objectionable.  Harrington 
V.  Eureka  Hill  Min.  Co.,  17  Utah  300.  53  Pac. 
737. 

A  charge  that  the  verdict  must  not  exceed 
the  amount  claimed  in  the  pleadings  is  not 
to  be  commended,  as  the  jury  are  apt  to  take 
such  expression  as  an  intimation  on  the  part 
of  the  court  that  the  evidence  authorizes  a 
verdict  for  such  sum.  Rost  r.  Brooklvn 
Heights  R.  Co.,  10  N.  Y.  App.  Div.  477,  41 
N.  Y.  Suppl.  1069,  4  N.  Y.  Annot.  Cas.  19; 
Lee  V.  Yandell,  09  Tex.  34,  0  S.  W.  665; 
Willis  V.  McNeill,  57  Tex.  405.  See  also 
Morris  r.  Williford,  (Tex.  Civ.  App.  1902) 
70  S.  W.  228. 

Instructions  bringing  the  amount  claimed 
in  the  ad  damnum  prominently  before  the 
jury  have  in  some  cases  been  held  to  con- 
stitute reversible  error  (Glasscock  i:  Shell. 
57  Tex.  215),  and  especially  is  this  true  if  a 
statement  that  the  damages  awarded  must  not 
exceed  a  certain  sum  is  reiterated  in  each  of 
a  series  of  statenu-nls  (Lake  Shore,  etc.,  R. 
Co.  V.  May,  33  111.  App.  300). 

The  repetition  of  an  instruction  which 
keeps  before  the  jurj'  an  invitation  to  allow 
jjunitivc  damages  is  improper.  Mensur-Teb- 
betts  Implement  Co.  i\  Smith,  C5  111.  App. 
319. 

To  charge  that  the  verdict  must  not 
exceed  the  amount  claimed  is  not  enor;  a 
reversal  will  not  be  ordered  unless  there  is 
soiiielliing  in  the  instruction  which  tends  to 
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error  for  the  court  to  express  an  opinion  that  the  evidence  justifies  more  than 
mere  nominal  damages. 

(f)  Should  JExchode  Remote  or  Specidative  Damages.  In  giving  instructions 
care  must  be  taken  to  use  sucli  pln-aseology  as  will  not  tend  to  lead  the  jury  into 
unwarranted  speculation  as  to  the  amount  of  damages,  or  to  consider  fanciful  or 
remote  items.^^  It  has  been  held  tliat  a  charge  to  consider  the  effects  "  likely  "  to 
accrue  from  an  injury  is  not  objectionable  on  this  ground,^"^  although  the  opposite 
has  also  been  held  but  in  any  event  the  error  if  any  may  be  cured  by  a  subse- 
quent charge  containing  proper  restrictions.^^  So  too  an  instruction  authorizing 
compensation  for  pain  which  "  may  "  accrue  is  erroneous/^  although  such  inaccu- 
racy may  also  be  cured  by  a  subsequent  restrictive  stateraent.^^ 

(g)  Must  Not  Permit  Douhle  Recovery.  Care  must  also  be  taken  to  frame 
an  instruction  so  as  not  to  mislead  the  jury  into  awarding  damages  twice  for 
the  same  loss/^  although  in  determining  whether  or  not  such  award  has  likely 


lead  the  jury  to  understand  that  they  ought 
to  or  may  be  allowed  to  award  the  full 
amount  so  claimed  regardless  of  a  just  and 
proper  consideration  of  the  evidence  before 
them  (Central  E.  Co.  v.  Bannister,  195  111. 
48,  62  N.  E.  804 ;  Calumet  Electric  St.  R.  Co. 
V.  Van  Pelt,  173  111.  70,  50  N.  E.  678:  North 
Chicago  St.  R.  Co.  v.  Burgess,  94  111.  App. 
337;  Texas  Cent.  R.  Co.  v.  Stuart,  1  Tex.  Civ. 
App.  642,  20  S.  W.  962.  See  also  Lanning  v. 
Chicago,  etc.,  R.  Co.,  68  Iowa  502,  27  N.  W. 
478)  ;  and  in  determining  whether  or  not  the 
jury  were  misled  the  amount  of  the  verdict 
rendered  Avill  be  considered  by  the  court 
(Chattanooga,  etc..  R.  Co.  v.  Owen,  90  Ga. 
265,  15  S.  E.  835 ;  East  St.  Louis  Connecting, 
etc.,  R.  Co.  L-.  O'Hara,  150  111.  580.  37  N.  E. 
917 ;  Tudor  Iron- Works  i\  Weber,  129  111.  535, 
21  N.  E.  1078;  Nash  v.  Yonkers  R.  Co.,  63 
N.  Y.  App.  Div.  315,  71  N.  Y.  Suppl.  594. 
See  also  Kennedy  r.  Sullivan,  34  111.  App.  46 
[affirmed  in  136  111.  94,  26  N.  E.  382] ) . 

33.  Matthews  v.  Beach,  5  Sandf.  (N.  Y.) 
256 ;  Oswald  v.  Kennedy,  48  Pa.  St.  9. 

A  charge  that  the  jury  might  apportion 
damages  with  a  liberal  hand,  but  should  not 
violate  their  duty  by  giving  more  damages 
than  the  plaintiff  is  fairly  entitled  to,  is  not 
fatally  objectionable  where  the  particular 
items  of  damage  have  been  fully  and  ably 
specified  by  the  court,  and  the  jury  have  been 
guarded  against  considering  any  illegitimate 
items  of  damage.  Little  Schuylkill  Nav.  E., 
etc.,  Co.  r.  French,  81*  Pa.  St.  366. 

33.  Eamsey  i:  Burns,  27  Mont.  115,  69 
Pac.  711.  See  also  Ramsey  r.  National  Con- 
tracting Co.,  49  N.  Y.  App".  Div.  11,  63  N.  Y. 
Suppl.  286.  "Inconvenience"  (Root  v.  Des 
Moines  City  R.  Co.,  113  Iowa  675,  83  N.  W. 
904)  or  "personal  enjoyment"  (Columbus  v. 
Strassner,  124  Ind.  482,  25  N.  E.  65)  are 
subject  to  the  objection  that  they  are  vague 
terms  as  a  basis  for  the  allowance  of  damages. 

For  instructions  held  not  objectionable  as 
authorizing  vague  or  speculative  damages  see 
the  following  cases : 

Illinois. —  Webster  Mfg.  Co.  v.  Mulvannv, 
168  111.  311,  48  N.  E.  168. 

Indiana. — American  Strawboard  Co.  r. 
Foust.  12  Ind.  App.  421,  39  N.  E.  891. 

Iowa. —  Westercamp  v.  Brooks,  115  Iowa 
159,  88  N.  W.  372. 


Missouri. —  Rose  v.  McCook,  70  Mo.  App. 
183. 

New  Hampshire. —  Walker  v.  Boston,  etc., 
R.  Co.,  71  N.  H.  271,  51  Atl.  918. 

New  York. —  Pill  v.  Brooklyn  Heights  E. 
Co.,  6  Misc.  267,  27  N.  Y.  Suppl  2.30. 

Pennsylvania. —  McGowan  v.  Bailey,  146 
Pa.  St.  572,  23  Atl.  387. 

34.  Union  Gold  Min.  Co.  v.  Crawford,  29 
Colo.  511,  69  Pac.  600. 

35.  Hardy  v.  Milwaukee  St.  R.  Co.,  89  Wis. 
183,  61  N.  W.  771. 

36.  Cameron  v.  Union  Trunk  Line,  10 
Wash.  507,  39  Pac.  128. 

37.  Ford  v.  Des  Moines,  106  Iowa  94,  75 
N.  W.  630 ;  Chicago,  etc.,  R.  Co.  v.  Bailey,  0 
Kan.  App.  207,  59  Pac.  659. 

38.  Kliegel  v.  Aitken,  94  Wis.  432,  69 
N.  W.  67,  50  Am.  St.  Rep.  901,  35  L.  R.  A. 
249.  Or  by  restricting  the  judgment  to  three 
fifths  of  the  amount  of  the  verdict.  Illinois 
Cent.  R.  Co.  v.  Davidson,  76  Fed.  517,  22 
C.  C.  A.  306. 

An  instruction  to  allow  for  a  disability 
which  will  "  probably "  continue,  if  error,  is 
cured  where  in  the  same  instruction  the  jury 
are  told  that  a  recovery  can  be  had  only  for 
such  damages  as  are  caused  solely  by  the  ac- 
cident. Bailey  v.  Centerville,  108  Iowa  20, 
78  N.  W.  831. 

39.  For  instructions  held  objectionable  on 
this  ground  see  Chicago,  etc.,  R.  Co.  r.  Carey, 
90  111.  514;  Texas  Cent.  R.  Co.  v.  Brock,  88 
Tex.  310,  31  S.  W.  500;  Houston  City  St. 
R.  Co.  V.  Reichart,  87  Tex.  539,  29  S.  W. 
1040;  St.  Louis,  etc.,  R.  Co.  v.  Smith,  (Tex. 
Civ.  App.  1901)  63  S.  W.  1064;  Missouri, 
etc.,  R.  Co.  t:  Hannig,  91  Tex.  347,  43  S.  W. 
508  [reversing  (Civ.  App.  1897)  41  S.  W. 
196].  See  also  Piatt  r.  Brown,  30  Conn.  336; 
Sweeney  v.  Montana  Cent.  E.  Co.,  19  Mont. 
163,  47  Pac.  791. 

For  instructions  held  not  objectionable  on 
this  ground  see  Atlanta  St.  R.  Co.  r.  Jacobs, 
88  Ga.  647,  15  S.  E.  825;  Terre  Haute,  etc., 
R.  Co.  V.  Brunker,  128  Ind.  542,  26  N.  E.  178; 
Haden  r.  Sioux  City,  etc.,  R.  Co.,  92  Iowa 
226,  60  N.  W.  537;"  St.  Louis,  etc.,  R.  Co. 
V.  Byers,  (Tex.  Civ.  App.  1902)  70  S.  W.  515. 
See  also  Texas  Cent.  R.  Co.  v.  Stuart,  1  Tex. 
Civ.  App.  642,  20  S.  W.  962;  Stewart  r. 
Ripon,  38  Wis.  584.    An  instruction  that 
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been  made  the  appellate  court  will  consider  tlie  wliolc  charge,  evidence  and 
verdict.** 

(h)  Need  Not  Be  Repetitious.  It  is  not  error  to  refuse  an  instruction  stating 
a  proper  exposition  of  the  law  of  damages,  where  tlie  same  has  in  sul>stance  been 
covered  by  the  charge,"  to  restate  the  same  instruction  in  slightly  different  ternis,*^ 
or,  where  it  has  been  given  in  a  sufficiently  full  manner,  to  give  a  special  instruc- 
tion in  more  detail,  covering  the  same  ground  of  damages.^" 

(ii)  Particular  ImTRUCTiom  —  (a)  As  to  Exemplwry  Damages.  Instruc- 
tions concerning  a  recovery  of  vindictive  or  punitive  damages  need  be  couched 
in  no  particular  phraseology,  although  they  should  clearly  state  the  conditions 
under  which  such  damages  are  authorized.**  Care  must,  however,  be  taken  to 
instruct  the  jury  as  to  the  necessary  intent  or  motive  of  defendant,*^'  and  the 
degree  of  wantoness,  negligence,  or  misconduct  necessary  to  render  him  liable  to 
such  damages ;  *®  and  where  the  grounds  on  which  such  damages  may  be  awarded 


plaintiff  may  recover  for  the  personal  injuries 
sustained,  followed  by  an  enumeration  of  the 
elements  of  damage  which  may  be  considered, 
is  not  objectionable  (Lake  Shore,  etc.,  R.  Co. 
D.  Hundt,  140  111.  525,  30  N.  E.  458;  Gulf, 
etc.,  R.  Co.  V.  Brown,  15  Tex.  Civ.  App.  93, 
40  S.  W.  608)  ;  nor  is  it  ordinarily  objection- 
able to  charge  that  in  estimating  the  dam- 
ages the  jury  may  consider,  if  proven,  plain- 
tiff's loss  of  time  and  his  diminished  capacity 
for  labor,  as  such  expressions  are  usually  so 
used  that  a  jury  could  not  be  supposed  to 
understand  them  as  referring  to  one  and  the 
same  period  or  loss  (Denver  v.  Hyatt,  28 
Colo.  129,  63  Pac.  403;  Gulf,  etc.,  R.  Co.  v. 
Wilson,  79  Tex.  371,  15  S.  W.  280,  23  Am.  St. 
Rep.  345,  1 1  L.  R.  A.  486 ;  San  Antonio,  etc., 
R.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281,  59  S.  W. 
607;  Missouri,  etc.,  R.  Co.  v.  White,  22  Tex. 
Civ.  App.  424,  55  S.  W.  593;  Galveston,  etc., 
R.  Co.  V.  Lynch,  22  Tex.  Civ.  App.  336,  55 
S.  W.  389;  Gulf,  etc.,  R.  Co.  v.  Warner,  22 
Tex.  Civ.  App.  167,  54  S.  W.  1064;  Knittel 
■V.  Schmidt,  16  Tex.  Civ.  App.  7,  40  S.  W. 
507;  Texas  Cent.  R.  Co.  v.  Brock,  (Tex.  Civ. 
App.  1894)  30  S.  W.  274),  although  an  in- 
struction of  this  nature  may  be  so  worded 
that  the  objection  is  tenable  (Texas  Cent.  R. 
Co.  V.  Brock,  88  Tex.  310,  31  S.  W.  500; 
Texas  Brewing  Co.  v.  Dickey,  20  Tex.  Civ. 
App.  606,  49  S.  W.  935). 

An  instruction  that  mental  suffering  was 
to  be  considered  in  estimating  compensator}' 
damages,  and  that  in  addition  to  such  dam- 
ages the  jury  might  award  exemplary  dam- 
ages, is  not  objectionable  on  the  ground  that 
it  authorizes  an  award  of  vindictive  damages 
twice  in  the  case.  Bonelli  v.  Bowen,  70  Miss. 
142,  11  So.  791.  See  also  Louisville,  etc.,  R. 
Co.  V.  Greer,  29  S.  W.  337,  16  Ky.  L.  Rep. 
607. 

40.  Brush  Electric  Light,  etc.,  Co.  v.  Si- 
monsohn,  107  Ga.  70,  32  S.  E.  902;  Beaver 
Eagle  Orove,  116  Iowa  485,  89  N.  W.  1100; 
San  Antonio,  etc.,  R.  Co.  V.  Corley,  87  Tex. 
432,  29  S.  W.  231  ;  Missouri,  etc.,  R.  Co.  v. 
Flood,  (Tex.  Civ.  App.  1002)  70  S.  W.  331. 

41.  JUinoin. —  (Jliiciago  City  R.  Co.  v. 
Roaoli,  180  111.  174,  54  N.  !<].'  212  \nffirminfj 
76  III.  App.  4!)«|;  .Jacksonville  v.  Doan,  145 
111.  23,  33  N.  K.  878. 
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Michigan. —  Shearer  v.  Middleton,  88  Mich. 
621,  .50  N.  W.  737. 

Montana. —  Hamilton  v.  Great  Falls  St.  R. 
Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac. 
713. 

New  York. — ^Mansfield  v.  Xew  York  Cent., 
etc.,  R.  Co.,  114  N.  Y.  331,  21  N.  E.  73.5,  1037, 
4  L.  R.  A.  566;  Hunter  v.  Third  Ave.  R.  Co., 
21  Misc.  1,  46  N.  Y.  Suppl  1010  [affirming 

20  Misc.  432,  45  N.  y.  Suppl.  1044] . 
North  Carolina. — Alexander  v.  Richmond, 

etc.,  R.  Co.,  112  N.  C.  720,  16  S.  E.  896. 

Houth  Carolina. —  Devereux  Champion 
Cotton  Press  Co.,  17  S.  C.  66. 

Texas.—  Texas,  etc.,  R.  Co.  v.  Hall,  83  Tex. 
675,  19  S.  W.  121;  Texas  Trunk  R.  Co.  v. 
Johnson,  75  Tex.  158,  12  S.  W.  482. 

United  States. —  Lehigh,  etc.,  R.  Co.  v. 
Marchant,  84  Fed.  870,  28  C.  C.  A.  544. 

42.  Terre  Haute  Electric  R.  Co.  r.  Lauer, 

21  Ind.  App.  466,  52  N.  E.  703. 

43.  Baltimore,  etc.,  R.  Co.  v.  Hellenthal, 
88  Fed.  116,  31  C.  C.  A.  414.  See  also  East 
Tennessee,  etc.,  R.  Co.  v.  Herrman,  92  Ga. 
384,  17  S.  E.  344. 

44.  Bixby  v.  Dunlap,  56  N.  H.  456,  22  Am. 
Rep.  475. 

For  further  instructions  held  sufficient  see 
Louisville,  etc.,  Co.  v.  Ballard,  88  Kv.  159,  10 
S.  W.  429,  2  L.  R.  A.  694;  Etchberrv  v. 
Levielle,  2  Hilt.  (N.  Y.)  40:  Reynolds  v. 
Braithwaite,  131  Pa.  St.  416.  18  Atl.  1110; 
People's  Natural  Gas  Co.  v.  Millburv.  2  Mona. 
(Pa.)  145;  Watts  v.  South  Bound  *R.  Co.,  60 
S.  C.  67,  38  S.  E.  240. 

45.  Baumier  v.  Antiau,  05  Mich.  31,  31 
N.  W.  888;  Seenian  v.  Fceney,  19  Minn.  79. 
See  also  Wheeler  v.  Randall,  48  111.  182. 

46.  Alabama.  —  Wilkinson  v.  Searcy,  76 
Ala.  176. 

Florida. —  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  1,  11  So.  506,  32  Am.  St.  Rep.  17,  16 
L.  R.  A.  031. 

Iowa. —  Wimcr  c.  Allbaugh.  78  Iowa  79,  42 
N.  VV.  587,  16  Am.  St.  Rep.  422.  See  also 
White  r.  Spangler,  68  Iowa  222,  26  N.  W,  85, 
as  to  sndicieiit  dofinition  for  "  wilfully." 

Kentucky. —  Brenner  v.  Renner,  6  Ky.  L. 
Rep.  512. 

Michigan. —  See  Stilson  v.  Gibbs,  53  Mich. 
280,  18  N.  W.  815. 
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are  determined  by  statute  an  instnietion  must  clearly  conform  thereto/'''  and  it 
would  seem  that  the  better  practice  would  be  to  use  the  phraseology  employed.''^ 
So  too  an  instruction  must  not  tend  to  mislead  the  jury  into  the  belief  that  vin- 
dictive damages  may  be  recovered  without  proof  of  actual  damages.*^ 

(b)  As  to  Permanency.  An  instruction  should  not  be  given,  the  purport  and 
effect  of  which  is  to  confine  plaintiff  to  his  probable  future  earnings  in  any  one 
capacity  or  avenue  of  employment.^" 

(c)  As  to  Pain  and  Sufferwig  —  (1)  In  General.  As  physical  pain  and 
mental  suffering  are  legitimate  items  of  damage  when  caused  by  an  injury/^  an 
instruction  autlioriziug  the  jury  to  consider  the  same  in  actions  for  personal 
injury  is  ordinarily  proper  and  a  charge  to  consider  plaintiff's  suffering  in 
body  and  mind  refers  only  to  mental  suffering  caused  by  and  inseparable  from 
physical  pain.^^  As  it  is  impossible  to  offer  specific  evidence  of  the  pecuniary 
amount  of  such  damages,''^  it  is  proper  to  instruct  that  they  should  be  left  to  the 
sound  discretion  and  enlightened  conscience  of  impartial  jurors ;  but  this  does 
not  mean  that  the  jury  should  be  allowed  to  consider  them  as  an  independent 
item  of  damage,  to  be  compensated  by  a  sum  of  money  that  may  be  regarded  as 
a  pecuniary  equivalent.^'^ 


Mississippi. —  See  Vicksburg,  etc.,  R.  Co.  v. 
Seanlan,  63  Miss.  413. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  543. 

The  use  of  the  word  "wilful"  instead  of 
"  gross "  in  expressing  the  degree  of  negli- 
gence necessary  for  an  award  of  punitive  dam- 
ages is  immaterial.  Louisville,  etc.,  R.  Co. 
V.  Chism.  47  S.  W.  251,  20  Ky.  L.  Rep.  584. 

47.  Yerian  v.  Linkletter,  80  Cal.  135,  22 
Pac.  70. 

48.  Chattanooga,  etc.,  R.  Co.  v.  Liddell,  85 
Ga.  482,  11  S.  E.  853,  21  Am.  St.  Rep.  169. 
To  a  similar  effect  see  Mitchell  v.  Andrews, 
94  Ga.  611,  20  S.  E.  130. 

49.  Martin  v.  Leslie,  93  111.  App.  44,  hold- 
ing that  an  instruction,  in  an  action  for  con- 
spiracy, that  when  vindictive  damages  are  al- 
lowed they  should  be  commensurate  with  the 
offense  is  objectionable  on  this  ground. 

Care  must  be  taken  not  to  eliminate  the 
question  of  mitigating  circumstances,  and  an 
instruction  that  in  ease  of  injuries  for  which 
a  criminal  prosecution  might  be  brought  ex- 
emplary damages  may  be  recovered  in  a  civil 
action  is  objectionable  on  this  ground.  Bado- 
stain  i:  Grazide,  115  Cal.  425,  47  Pac.  118. 

50.  Trott  V.  Chicago,  etc.,  R.  Co.,  115  Iowa 
80,  86  N.  W.  33,  87  N.  W.  722 ;  Laird  v.  Chi- 
cago, etc.,  R.  Co.,  100  Iowa  336,  69  N.  W. 
414;  Macon  v.  Paducah  St.  R.  Co.,  62  S.  W. 
496,  23  Ky.  L.  Rep.  46;  Houston,  etc.,  R.  Co. 
'V.  MeCullough,  22  Tex.  Civ.  App.  208,  55 
S.  W.  392. 

An  instruction  to  consider  the  permanency 
of  the  injury  as  enhancing  the  damages  can- 
not be  considered  as  permitting  an  allowance 
for  future  suffering.  Collins  v.  Council  Bluffs, 
32  Iowa  324,  7  Am.  Rep.  200.  See  also  O'Neill 
V.  Blase,  94  Mo.  App.  648,  68  S.  W.  764. 

51.  See  supra,  VII,  D,  2,  3. 

52.  West  Chicago  St.  R.  Co.  v.  Lups,  74 
111.  App.  420;  Gulf,  etc.,  R.  Co.  v.  Silliphant, 
70  Tex.  623,  8  S.  W.  673 ;  Texas,  etc.,  R.  Co. 
V.  Scruggs,  23  Tex.  Civ.  App.  712,  58  S.  W. 
186.  And  see  Fullerton  v.  Fordyce,  144  Mo. 
519.  44  S.  W.  1053. 

The  word  "  hurt,"  when  used  in  an  instruc- 


tion that  the  plaintiff  may  recover  if  hurt,  is 
sufficiently  broad  to  authorize  a  recovery  for 
both  mental  and  physical  pain.  Pronk  v. 
Brooklyn  Heights  R.  Co.,  68  N.  Y.  App.  Div. 
390,  74  N.  Y.  Suppl.  375. 

53.  Western  Brewery  Co.  v.  Meredith,  166 
111.  306,  46  N.  E.  720.  To  a  similar  effect  see 
Cicero,  etc.,  R.  Co.  v.  Brown,  193  111.  274,  61 
N.  E.  1093 ;  Chicago,  etc.,  R.  Co.  v.  Anderson, 
182  HI.  298,  55  N.  E.  366;  Cushman  v.  Car- 
bondale  Fuel  Co.,  116  Iowa  618,  88  N.  W. 
817;  Fleming  v.  Shenandoah,  71  Iowa  456,  32 
N.  W.  456.  Compare  Bovee  V.  Danville,  53 
Vt.  183. 

54.  See  stipra,  VII,  D,  2,  3. 

55.  Montgomery,  etc.,  R.  Co.  v.  Mallette, 
92  Ala.  209,  9  So.  303;  Southern  Bell  Tele- 
phone, etc.,  Co.  V.  Jordan,  87  Ga.  69,  3  S.  E. 
202. 

56.  Southern  R.  Co.  Gresham,  114  Ga. 
183,  39  S.  E.  883;  Augusta,  etc.,  R.  Co.  v. 
Randall,  85  Ga.  297,  11  S.  E.  706;  Western, 
etc.,  R.  Co.  V.  Abbott,  74  Ga.  851. 

57.  Goodhart  v.  Pennsylvania  R.  Co.,  177 
Pa.  St.  1,  35  Atl.  191,  55  Am.  St.  Rep.  705 
[explained  and  distinguished  in  Machen  v. 
Pittsburg,  etc..  Pass.  R.  Co.,  13  Pa.  Super. 
Ct.  642].  See  Bamford  i'.  Pittsburg,  etc., 
Traction  Co.,  194  Pa.  St.  17,  44  Atl.  1068 
(holding  that  where  there  is  no  suggestion 
that  pain  and  suffering  have  a  positive  price 
or  market  value,  an  instruction  that  an  al- 
lowance may  be  made  tlierefor  by  way  of 
compensation  is  not  error)  ;  Giblin  v.  Mc- 
Intyre,  2  Utah  384  (holding  that  an  instruc- 
tion that  "  if  the  jury  find  for  the  plaintiff 
they  may,  in  computing  the  damages,  take 
into  consideration  the  expenses  of  his  care, 
and  a  fair  compensation  for  the  physical  and 
mental  suffering  caused  by  the  injury  "  did 
not  imply  that  they  should  consider  mental 
suffering  as  a  distinct  item).  Hence  where 
the  court  has  stated  that  it  is  difficult  to 
give  a  money  value  to  pain  and  suffering, 
and  that  perhaps  no  person  would  volunta- 
rily endure  the  pain  and  suffering  involved  in 
the  case  in  question  for  any  amount,  it  is 
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(2)  FuTUUE  Pain  and  Suffeking.  As  it  is  not  incumbent  upon  an  injured 
party  to  wait  until  all  his  dainago.s  from  the  injury  have  accrued  Ijefore  l^rijjging 
his  action,  it  follows  that  where  tliere  Ls  any  evidence  from  which  the  jury  may 
fairly  infer  that  plaintifE  will  with  reasonalilc  certainty  '''^  endure  pain  and  suffer- 
ing after  the  trial,  an  instruction  permitting  the  jury  to  allow  damages  for  the 
same  is  proper  and  should  be  given  y''^  otherwise  of  course  in  the  absence  of  such 
evidence.'"' 

(d)  As  to  Mortality  TcMes.  Whenever  mortality  tables  are  introduced  it  is 
the  duty  of  the  court  to  fully  instruct  the  jury  concerning  the  use  of  and  weight 
which  should  be  accorded  such  evidence/'^  If  both  a  mortuary  and  an  annuity 
table  are  in  evidence,  an  instruction  should  inform  the  jury  with  certainty  which 
of  the  two  should  be  consulted.''^  So  too  the  jury  should  be  told  to  take  into 
consideration  the  plaintifE's  decrease  in  earning  capacity  from  advancing  age,^'^ 
and  that  the  full  expectancy  of  life  as  shown  by  such  tables  is  not  applicable 
unless  plaintiff  brings  himself  clearly  within  the  class  of  lives  tabulated." 

(e)  As  to  Duty  to  Mitigate  Damages.  Where  the  issue  that  the  damages 
have  been  aggravated  or  increased  is  involved,  it  is  the  duty  of  the  court  to 


error  to  add  that  if  the  jury  find  for  plain- 
tiff tliey  should  fix  some  sum  Avhicli  would 
be  a  compensation-  for  his  pain  and  suffer- 
ing. Baker  v.  Pennsylvania  Co.,  142  Pa.  St. 
503,  21  Atl.  979,  12  L.  R.  A.  698. 

58.  Curtiss  v.  Rochester,  etc.,  R.  Co.,  20 
Barb.  (N.  Y.)  282;  Kansas  City,  etc.,  R.  Co. 
V.  Stoner,  49  Fed.  209,  1  C.  C.  A.  231,  holding 
that  an  instruction,  the  meaning  of  which 
the  jury  might  imderstand  to  be  that  the 
result  must  be  absolutely  and  not  reason- 
ably certain,  should  not  be  given.  To  like 
effect  sec  Yerkes  v.  Northern  Pac.  R.  Co.,  112 
Wis.  184,  88  N.  W.  33,  88  Am.  St.  Rep.  961. 

59.  Alexander  v.  Humber,  86  Ky.  565,  6 
S.  W.  453,  9  Ky.  L.  Rep.  734;  Clarke  v. 
Westcott,  158  N.  Y.  736,  53  N.  E.  1124  [_af- 
firining  2  N.  Y.  App.  Div.  503,  37  N.  Y. 
Suppl.  1111]  ;  Koetter  v.  Manhattan  R.  Co., 
13  N.  Y.  Suppl.  458;  Mexican  Cent.  R.  Co. 
V.  Mitten,  13  Tex.  Civ.  App.  653,  36  S.  W. 
282;  Nichols  r.  Brabazon,  94  Wis.  549,  69 
N.  W.  342. 

An  instruction  need  not  expressly  charge 
that  the  jury  must  base  their  deliberations 
upon  the  evidence,  where  the  injury  is  shown 
beyond  all  question  to  be  permanent.  Miller 
V.  Boone  County,  95  Iowa  5,  63  N.  W.  352. 

60.  Wheeler  i:  Boone,  108  Iowa  235,  78 
N.  W.  909,  44  L.  R.  A.  821;  Mosher  V.  Rus- 
sell, 44  Huu  (N.  Y.)  12. 

For  sufficiency  of  proof  that  future  pain 
and  suffering  will  M'ith  reasonable  certainty 
accrue,  to  authorize  an  instruction  taking 
the  same  to  the  jury  see  Westcrcamp  v. 
Brooks,  115  Iowa  159,  88  N.  \y.  372;  Raben 
V.  Central  Iowa  R.  Co.,  74  Iowa  732,  34 
N.  W.  621;  Hamilton  r.  Great  Falls  St.  R. 
Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac.  713; 
Sliaier  r.  Broadway  Jiiip.  Co.,  162  N.  Y.  (i4], 
57  N.  E.  1124  la/firiiiiny  22  N.  Y.  Ap]).  Div. 
102,  47  N.  Y.  Suppl.  815J;  Radjavillcr  v. 
Third  Ave.  R.  Co.,  58  N.  Y.  App.  Div.  11,  68 
N.  Y.  Sui)|)l.  617;  Miller  v.  Ft.  Lee  Park,  etc., 
(Jo.,  73  Ilun  (N.  Y.)  150,  25  N.  Y.  Suppl. 
024. 

61.  Savannali,  etc.,  1!.  Co.  f.  Auntiii,  104 
614,  30  S.  E.  770. 
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Proper  or  necessary  instruction. —  It  must 
be  clearly  brought  before  the  jury  that  while 
such  tables  are  admissible,  they  are  not  con- 
clusive, upon  the  expectancy  of  life;  but 
that  they  may  be  varied,  modified,  or  even 
entirely  contradicted  as  to  the  expectancy 
of  the  life  of  the  individual  plaintifi'  by  any 
other  competent  evidence  introduced  on  the 
subject,  such  as  proof  that  plaintiff  was  un- 
healthy or  diseased  at  the  time  of  the  injurj' 
(Friend  v.  Ingersoll,  39  Nebr.  717,  58  N.  W. 
281),  and  that  their  value  when  applied  to  a 
particular  case  will  depend  upon  other  mat- 
ters, such  as  the  state  of  health  of  the  per- 
son, his  habits  of  life,  and  his  social  sur- 
roundings ( Steinbrunner  v.  Pittsburg,  etc., 
R.  Co.,  146  Pa.  St.  504,  23  Atl.  239,  28  Am. 
St.  Rep.  806)  ;  and  it  has  been  said  that 
courts  and  juries  as  a  rule  give  far  more 
weight  to  testimony  of  this  nature  than  it  is 
entitled  to,  as  they  are  apt  to  supply  the 
place  of  proof  of  expectancy  of  the  particular 
life  by  generalization  from  life-tables  (Ker- 
rigan V.  Pennsylvania  R.  Co.,  194  Pa.  St.  98, 
44  Atl.  1069).  See  also  Arkansas  Midland 
R.  Co.  V.  Griffith,  63  Ark.  491,  39  S.  W.  550; 
Morrison  v.  McAtee,  23  Oreg.  530,  32  Pac. 
400. 

For  suggested  forms  of  charges  as  to  the 
use  of  mortality  and  annuity  tables  in  cases 
of  torts  causing  death  or  permanent  injury 
see  Florida  Cent.  R.  Co.  r.  Burnev,  98  Ga.  1, 
26  S.  E.  730. 

Limiting  the  jury  to  such  tables  and  no- 
where suggesting  that  they  are  at  liberty  to 
arrive  at  a  result  independently  thereof  is 
erroneous.  Vicksburg,  etc.,  R.  Co.  r.  Put- 
nam, 118  U.  S.  545,  7  S.  Ct.  1,  30  L.  ed.  257. 

62.  Atlanta,  etc.,  11.  Co.  i;.  Smith,  94  Ga. 
107,  20  S.  E.  763. 

63.  East  Tennessee,  etc.,  R.  Co.  i:  Mc- 
Clure,  94  Ga.  658,  20  S.  E.  93;  Savannah, 
etc.,  R.  Co.  V.  McLeod,  94  Ga.  530,  20  S.  K. 
434;  Central  R.,  etc.,  Co.  v.  Dottenheim,  92 
Ga.  425,  17  S.  E.  662. 

64.  I)cnni;in  r.  Johnston,  85  Mich.  387,  48 
N.  W.  565;  Kerrigan  r.  Pennsylvania  R.  Co., 
191  I'm.  St.  98,  44  Atl.  1069. 
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iiistrnct  the  jury  tliat  the  plaintiff  must  have  used  prudence  and  reasonable  care 
and  diligence  not  to  augment  the  same/"  and  also  to  tell  them  Avhat  damages 
can  and  cannot  be  recovered  where  plaintiff  has  been  negligent.'"' 

(f)  Where  Injury  Aggravates  Previous  Disability .  Where  the  plaintiff  in 
a  personal  injur}'  case  has  been  suffering  from  a  previous  disability  or  infirmity, 
the  court  should  take  care  to  clearly  and  fully  state  the  rule  of  recovery  in  such 
cases,"  and  a  refusal  to  so  instruct  is  error.*^^ 

e.  Construetion.  It  is  rarely  ever  that  error  can  be  predicated  upon  a  single 
statement  or  paragraph  of  an  instruction  concerning  the  law  of  damages  alone, 
but  the  meaning  of  each  paragraph  or  statement  of  a  charge  will  be  determined 
largely  by  reference  to  its  context,  and  the  instruction  will  be  considered  in  its 
entirety,''''  and  in  connection  with  the  pleadings  and  evidence,™  and  will  be  viewed 
and  interpreted  as  a  jury  would  most  likely  understand  it  and  not  from  a  technical 
legal  point  of  view.''-    Hence  it  is  immaterial  that  one  paragraph  of  a  charge  is 


65.  Akridge  v.  Atlanta,  etc.,  R.  Co.,  90  Ga. 
232,  16  S.  B.  81;  St.  Louis,  etc.,  R.  Co.  c 
Ball,  (Tex.  Civ.  App.  1902)  66  S.  W.  879. 
See  also  Memphis,  etc.,  R.  Co.  v.  Hembree, 
84  Ala.  182,  4  So.  392 ;  Propsom  v.  Leatham, 
80  Wis.  608,  50  N.  W.  586.  Where  there  is 
evidence  showing  that  plaintiff  desired  to 
aggravate  the  damages,  it  is  reversible  error 
to  refuse  to  instruct  that  he  cannot  recover 
for  the  damages  accrued  from  the  act  which 
he  sought  to  bring  about.  Galveston,  etc., 
R.  Co.  V.  Kinnebrew,  7  Tex.  Civ.  App.  549, 
27  S.  W.  631. 

66.  Chicago,  etc.,  R.  Co.  r.  Meech,  163  111. 
305,  45  N.  E.  290;  Throckmorton  v.  Mis- 
souri, etc.,  R.  Co.,  14  Tex.  Civ.  App.  222, 
39  S.  W.  174.  See  also  Galveston,  etc.,  R. 
Co.  t.  Hubbard,  (Tex.  Civ.  App.  1902)  70 
y.  W.  112. 

While  such  instructions  must  not  absolve 
plaintiff  from  acts  clearly  negligent  (Crete 
r.  Childs,  11  Nebr.  252,  9  N.  ^V.  55),  a  re- 
cmirement  of  him  of  conduct  befitting  a  rea- 
sonably prudent  man  under  like  circum- 
stances is  sutiicient  (Moore  v.  Kalamazoo, 
109  Mich.  176,  66  N.  W.  1089;  Smith  v. 
Smith,  10  Ohio  Dee.  (Reprint)  494,  21  Cine. 
L.  Bui.  295;  Vallo  v.  U.  S.  Express  Co.,  147 
Pa.  St.  404,  23  Atl.  594,  30  Am.  St.  Rep. 
741,  14  L.  R.  A.  743;  Page  r.  Sumpter,  53 
Wis.  652,  11  N.  W.  60);  and  no  particular 
course  of  conduct  can  be  mapped  out  as  the 
only  proper  one,  unless  it  can  be  shown  that 
sucli  course  would  be  the  only  one  pursued 
by  a  reasonably  prudent  and  diligent  person 
(Blate  r.  Third  Ave.  R.  Co.,  44  N.  Y.  App. 
Div.  163,  60  N.  Y.  Suppl.  732). 

A  failure  to  instruct  that  the  burden  of 
proving  a  lack  of  care  upon  the  part  of  the 
plaintiff  is  on  defendant,  after  a  proper  in- 
struction as  to  the  necessary  care  required  of 
plaintiff,  is  not  error,  although  such  instruc- 
tion might  properly  be  given.  Citizens'  St. 
R.  Co.  V.  Hobbs,  15  Ind.  App.  610,  43  N.  E. 
479,  44  N.  E.  377. 

67.  Denver  v.  Hyatt,  28  Colo.  129,  63  Pac. 
403 :  Louisville,  etc.,  R.  Co.  v.  Kingman,  35 
S.  W.  264,  18  Ky.  L.  Rep.  82;  Woodward  v. 
Boscobel,  84  Wis.  226,  54  N.  W\  332. 

Such  instruction  is  proper  where  there  is 
evidence  of  the  infirmity,  although  plaintiff 
himself  testifies  that  he  had  none  (Gulf, 
etc.,  R.  Co.  X.  Bro\ra,  16  Tex.  Civ.  App.  93, 


40  S.  W.  608),  although  of  course  properly 
refused  in  the  absence  of  evidence  of  such 
infirmity  (Phippen  v.  Bay  Cities  Consol.  R. 
Co.,  110  Mich.  351,  68  N.  W.  216.  See  also 
Canfield  v.  Chicago,  etc.,  R.  Co.,  78  Mich. 
356,  44  N.  W.  385). 

68.  Rock  Island  v.  Starkey,  189  111.  515, 
59  N.  E.  971  [reversing  91  111.  App.  592]. 

69.  California. —  Ramish  v.  Kirschbraun, 
107  Cal.  659,  40  Pac.  1045;  Cassin  v.  Mar- 
shall, 18  Cal.  689. 

District  of  GoliimMa. —  Johnson  v.  Balti- 
more, etc.,  R.  Co.,  6  Mackey  232. 

Georgia. —  Savannah,  etc.,  R.  Co.  r.  Lad- 
son,  114  Ga.  762,  40  S.  E.  699;  Atlanta  Con- 
sol.  St.  R.  Co.  V.  Owings,  97  Ga.  663,  25 
S.  E.  377,  33  L.  R.  A.  798. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Clem- 
inger,  178  111.  536,  53  N.  E.  320  [affirming 
77  111.  App.  186];  Bloomington  v.  Tebballs, 
17  111.  App.  455. 

Massachusetts.— Hov.'BS  v.  Ashfield,  99 
Mass.  540. 

Michigan. —  Grattan  v.  Williamston,  116 
Mich.  462,  74  N.  W.  668. 

North  Carolina. —  Paschall  v.  Williams,  11 
N.  C.  292. 

Pennsylvania. —  Dixon- Woods  Co.  v.  Phil- 
lips Glass  Co.,  169  Pa.  St.  167,  32  Atl.  432; 
Rogers  v.  Davidson,  142  Pa.  St.  436,  21  Atl. 
1083;  Lake  Shore,  etc.,  R.  Co.  v.  Frantz,  127 
Pa.  St.  297,  18  Atl.  22,  4  L.  R.  A.  389; 
Blair  Iron,  etc.,  Co.  v.  Lloyd,  3  Wkly.  Notes 
Cas.  103. 

Texas. —  Sinclair  f.  Stanley,  09  Tex.  718, 
7  S.  W.  511;  East  Line,  etc.,  R.  Co.  v.  Rush- 
ing, 69  Tex.  306,  6  S.  W.  834 ;  St.  Louis,  etc., 
R.  Co.  V.  Duck,  (Civ.  App.  1902)  69  S.  W. 
1027 ;  Galveston,  etc.,  R.  Co.  v.  Jones,  29  Tex. 
Civ.  App.  214,  68  S.  W.  190;  Missouri,  etc., 
R.  Co.  V.  Milam,  20  Tex.  Civ.  App.  688,  50 
S.  W.  417;  San  Antonio,  etc.,  R.  Co.  v. 
Kniffen,  4  Tex.  Civ.  App.  484,  23  S.  W. 
457. 

70.  Chambers  v.  Walker,  80  Ga.  042,  6 
S.  E.  165;  Craig  v.  Adair,  22  Ga.  373;  La 
Salle  V.  Porterfield,  138  111.  114,  27  N.  E. 
937 ;  Mabrey  Cape  Girardeau,  etc..  Gravel 
Road  Co.,  92  Mo.  App.  598,  69  S.  W.  394; 
Bussey  v.  Charleston,  etc.,  R.  Co.,  52  S.  C. 
438,  30  S.  E.  477. 

71.  Feary  v.  Metropolitan  St.  R.  Co.,  162 
Mo.  75,  62  8.  W.  452. 
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confined  to  a  single  item  of  damage,  where  the  other  items  are  properly  submitted 
in  the  following  paragraphs;''^  and  expressions  which  if  standing  alone  would  be 
susceptible  of  an  erroneous  construction  may  by  subsequent  instructions  be  cured,'^ 
although  if  the  several  paragraphs  or  statements  are  inconsistent  or  contradictory 
with  each  other,  and  there  is  nothing  to  show  l)ut  that  the  jury  were  left  in 
doubt  as  to  which  was  correct,  the  error  is  not  cured.''^ 

d.  Exceptions  to  Erroneous  Instruction.  An  erroneous  omission  to  include  in 
the  instruction  the  proper  elements  of  damage  may  be  brought  up  under  a  gen- 
eral exception,"°  but  an  objection  for  this  error  cannot  be  first  made  on  appeal,''" 
nor  can  the  defendant  object  to  the  inclusion  of  an  erroneous  item  of  damages 
when  he  himself  makes  the  request  for  the  instruction  permitting  their 
award.'^^ 

4.  Verdict  —  a.  Form  and  Requisites  —  (i)  In  General.  The  jury  should 
assess  the  damages  or  make  sufficient  finding  of  data  from  which  the  assessment 
may  be  made  by  the  court,  and  a  mere  finding  for  ]?lainti£[  is  insufficient.''^  So 
too  if  a  finding  indicates  that  it  is  based  on  an  erroneous  measure  of  damages  it 
is  defective.''^  The  verdict  must  conform  to  the  evidence,  instructions,  and  plead- 
ings,^" but  it  need  not  conform  to  counts  defectively  pleaded,*^  and  an  objection 
on  these  grounds  will  not  be  sustained  upon  unnecessary  inference.^^  So  too  it 
has  been  held  that  an  objection  that  a  verdict  is  general  and  not  special  cannot 


A  charge  so  worded  that  it  might  be  right- 
fully understood  by  a  person  of  legal  training, 

if  couched  in  such  language  that  a  jury 
might  be  misled,  should  be  given  a  clearer 
presentation.  Willis  f.  McNeill,  57  Tex. 
465. 

72.  Graves  v.  Hillyer,  (Tex.  Civ.  App. 
1899)  48  S.  W.  889. 

73.  Illinois.—  Lake  Shore,  etc.,  R.  Co.  v. 
Conway,  169  111.  505,  48  N.  E.  483  laffirming 
67  111.' App.  155]. 

Iowa. —  Kendall  v.  Albia,  73  Iowa  241,  34 
N.  W.  833. 

Minnesota. —  Doran  v.  Eaton,  40  Minn.  35, 
41  N.  W.  244. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Woodall,  2 
Tex.  App.  Civ.<Cas.  §  471. 

Vi'isconsin. —  Bading  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  105  Wis.  480,  81  N.  W.  861. 

74.  For  instructions  held  inconsistent  or 
contradictory  see  the  following  cases: 

California. — Harrison  v.  Spring  Valley  Hy- 
draulic Gold  Co.,  65  Cal.  376,  4  Pac.  381. 

District  of  Columbia. —  Scott  v.  Metropoli- 
tan R.  Co.,  4  Maekey  152. 

Nebraska. —  Wasson  v.  Palmer,  13  Nebr. 
376,'  14  N.  W.  171. 

Oregon. —  Morrison  V.  McAfee,  23  Oreg. 
530,  32  Pac.  400. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Rob- 
inson, 73  Tex.  277,  11  S.  W.  327. 

For  instructions  held  not  objectionable  as 
inconsistent  or  conllicting  see  Rice  v.  Wliit- 
more,  74  Cal.  619,  16  Pac.  501,  5  Am.  St. 
Rep.  479;  Lyddon  v.  Dose,  81  Mo.  App.  64; 
Creech  v.  Creech,  98  N.  C.  155,  3  S.  E.  814. 

75.  Vail  r.  itcynolds,  118  N.  Y.  297,  23 
N.  E.  301.  Sec  Miteliell  v.  Metropolitan  El. 
R.  Co.,  132  N.  Y.  5.52,  30  N.  E.  385  [afjTirm- 
infi  <■)  N.  Y.  Suppl.  130]. 

76.  Richmond  v.  Second  Ave.  R.  Co.,  76 
lliin  (N.  Y.)  233,  27  N.  Y.  Suppl.  780. 

77.  Suarez  v.  Manhattan  R.  Co.,  15  N.  Y. 
Siipid.  222. 
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78.  Fruits  v.  Elmore,  8  Ind.  App.  278,  34 
N.  E.  829  [.approved  in  Thornburg  i".  Buck, 
13  Ind.  App.  446,  41  N.  E.  85]. 

This  is  true  in  the  case  of  a  special  ver- 
dict as  well  as  in  the  case  of  a  general  ver- 
dict. Wainright  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591. 

79.  Burk  t.  Webb,  32  Mich.  173.  The 
fact  that  an  item  was  allowed  under  the 
name  of  interest  is  immaterial  where  it  was 
a  proper  item  of  damage.  McCreery  v.  Green, 
38  Mich.  172.  And  see  Bieneourt  v.  Parker, 
27  Tex.  558. 

80.  Galveston,  etc.,  R.  Co.  v.  Dunlavy,  56 
Tex.  256.  And  see  Thomas  f.  Junction  City 
Irr.  Co.,  80  Te.x.  550,  16  S.  W.  324. 

A  contingent  assessment  need  not  be  made 
where  there  is  an  issue  of  law  and  of  fact  in 
the  same  cause,  and  the  latter  is  tried  be- 
fore the  former,  if  such  issue  of  fact  goes  to 
the  whole  declaration.  Bates  v.  Green,  19 
Wend.  (N.  Y.)  630. 

If  the  declaration  contains  two  counts,  one 
of  which  is  bad,  and  damages  are  assessed 
generally,  the  judgment  must  be  reversed 
(Johnson  r.  Greenough,  33  N.  H.  390),  al- 
though it  has  been  held  that  where  both 
counts  related  to  the  same  cause  of  action, 
and  one  of  them  was  defective,  a  verdict  on 
the  whole  declaration  would  be  applied  to 
the  good  count,  inasmuch  as  a  judgment  ren- 
dered thereon  would  be  a  bar  to  the  same 
cause  of  action  however  stated  (Aldrich  v, 
Lyman,  6  R.  1.  98). 

81.  Whitehall  v.  State,  19  Ind.  27. 

82.  Bishop  V.  St.  Paul  City  R.  Co.,  48 
Minn.  26,  50  N.  W.  927 ;  McDonald  v.  Whit- 
ney, 39  Fed.  466. 

Under  the  statutes  of  Texas,  if  tlie  verdict 
is  not  reH|)onsive  to  the  issues  submitted  to 
the  jury,  the  court  will  call  their  attention 
thereto,  and  return  them  for  further  delibera- 
tion. Ft.  Worth,  etc.,  R.  Co.  v.  Maclaiey,  83 
Tex.  410,  18  S.  W.  949. 
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be  raised  by  an  exception  that  it  is  a  conclusion  of  law  and  not  a  conclusion  of 
fact.s^ 

(ii)  Necessity  OF  Itemization  OF  Damages.  Where  the  circumstances  of 
the  case  are  such  that  successive  suits  have  been  or  may  be  brought  for  injury  to 
the  same  subject-matter,  the  court  may  submit  the  case  on  special  issues  and  have 
the  different  items  of  damages  distinctly  passed  upon,  so  that  there  would  be  no 
danger  of  a  subsequent  recovery  for  the  same  damage.^*  In  some  actions  stat- 
utes have  provided  for  an  itemization  or  special  classification  of  damages,  and 
when  this  is  the  case  the  verdict  must  comply  with  such  provision.^'' 

(ill)  Inconsistency,  Ambiguity,  or  IJncertainty.  "Where  the  verdict  in 
an  action  for  damages  is  so  uncertain  or  ambiguous  that  it  is  impossible  to  tell 
what  sum  the  jmy  intended  to  allow,  a  new  trial  must  of  course  be  ordered. A 
verdict  in  an  action  for  damages  is  objectionable  on  the  ground  of  uncertainty, 
when  the  exact  sum  of  damages  is  not  eo  nomine  stated  or  sufficient  data  is  not 
given  from  which  the  amount  may  be  computed  with  certainty  ;  but  it  is  suffi- 
cient when  such  computation  can  be  made,  or  the  language  employed  is  such  that 
the  meaning  or  intent  of  the  jury  to  award  a  specific  amount  cannot  well  be  mis- 
understood;    and  in  determining  the  sufficiency  of  a  verdict  as  to  certainty  the 


83.  Blair  v.  Blair,  131  Ind.  194,  30  N.  E. 
1076. 

84.  Texas,  etc.,  R.  Co.  v.  Padgett,  (Tex. 
Civ.  App.  1896)  36  8.  W.  300. 

If  contributory  negligence  is  a  partial  de- 
fense to  the  full  amount  of  damages  sought, 
but  not  to  the  cause  of  action,  the  jury  must 
make  allowance  for  such  negligence  in  deter- 
mining the  amount.  Gould  v.  McKenna,  86 
Pa.  St.  297,  27  Am.  Eep.  705. 

The  fact  that  the  jury  separately  states  the 
amount  intended  by  it  to  be  awarded  for  a 
particular  item  of  injury  is  not  error.  Ray 
V.  Lake  Superior  Terminal,  etc.,  R.  Co.,  99 
Wis.  617,  75  N.  W.  420.  See  also  Appleton 
V.  Lepper,  20  U.  C.  C.  P.  138. 

Where  the  court  requires  answers  to  ques- 
tions specifying  the  amount  of  actual  dam- 
ages, the  questions  must  be  answered  by  the 
verdict,  so  that  it  may  be  shown  that  the 
jury  as  a  whole  agreed  on  some  amount  as 
the  actual  damages.  Clark  v.  Weir,  37  Kan. 
98,  14  Pac.  533. 

85.  In  the  absence  of  such  requirements  a 
general  assessment  is  sufficient.  Citizens'  St. 
R.  Co.  V.  Heath,  29  Ind.  App.  395,  62  N.  E. 
107;  Richmond  v.  Whittlesey,  2  Allen  (Mass.) 
230;  Texas  Cent.  R.  Co.  v.  Fisher,  18  Tex. 
Civ.  App.  78,  43  S.  W.  584;  Booth  v.  Ratte, 
21  Can.  Supreme  Ct.  637;  Campbell  v.  Great 
Western  R.  Co.,  20  U.  C.  C.  P.  345. 

Since  the  itemization  is  unnecessary,  the 
supreme  court,  in  determining  whether  or  not 
the  damages  are  excessive,  will  consider  the 
gross  sum  only,  and  disregard  the  special 
itemizations.  Ohio,  etc.,  R.  Co.  v.  Judy,  120 
Ind.  397,  22  N.  E.  252. 

86.  Bryant  r.  Glidden,  36  Me.  36;  Goodson 
V.  Mullen,  92  N.  C.  207. 

Even  if  a  defendant  has  a  right  to  demand 
a  specification  of  the  different  items  he  can- 
not object  if  he  has  been  in  no  way  injured 
bv  the  failure  so  to  do.  Bonner  v.  Green,  6 
Tex.  Civ.  App.  96,  24  S.  W.  835. 

87.  Carthage  Turnpike  Co.  v.  Overman,  19 
Ind.  App.  309,  48  N.  E.  874. 

This  condition  arises  where  special  findings 


are  conflicting  and  inconsistent  with  the 
general  verdict  rendered  at  the  same  time 
(Parkinson  Sugar  Co.  v.  Riley,  50  Kan.  401, 
31  Pac.  1090,  34  Am.  St.  Rep.  123;  Atchison, 
etc.,  R.  Co.  V.  Dickey,  1  Kan.  App.  770,  41 
Pac.  1070),  although  if  a  special  verdict  in 
itself  consistent  is  inconsistent  with  the  gen- 
eral verdict,  the  latter  will  be  disregarded 
and  the  damages  assessed  according  to  the 
former  (Hall  v.  Harlow,  66  Ind.  448;  Taylor 
V.  Lehman,  17  Ind.  App.  585,  46  N.  E.  84,  47 
N.  E.  230).  But  a  finding  of  a  specified  sum 
as  a  particular  element  of  loss  does  not  render 
a  general  verdict  for  a  larger  sum  inconsist- 
ent, when  the  latter  could  properly  include  in 
its  estimation  other  proper  and  legitimate 
elements  of  damage  in  the  ease.  Indiana 
Iron  Co.  V.  Cray,  19  Ind.  App.  565,  48  N.  E. 
803;  Guthrie  v.  Thistle,  5  Okla.  517,  49  Pac. 
1003.  See  also  Columbia  City  v.  Langohr, 
20  Ind.  App.  395,  50  N.  E.  831. 

For  verdict  objectionable  as  giving  double 
damages  in  a  personal  injury  case  see  Galves- 
ton, etc.,  R.  Co.  V.  Porfert,  72  Tex.  344,  10 
S.  W.  207. 

88.  Shipps  V.  Atkinson,  8  Ind.  App.  505, 
36  N.  E.  375 ;  Landerman  v.  McKinson,  5 
J.  J.  Marsh.  (Ky.)  234;  Ward  v.  Davidson, 
2  J.  J.  Marsh.  (Ky.)  443;  Southerland  v. 
Crawford,  2  J.  J.  Marsh.  (Ky.)  369;  Ballard 
V.  Davis,  1  J.  J.  Marsh.  (KJ^)  376;  Du 
Bose  V.  Battle,  (Tex.  Civ.  App.  1896)  34 
S.  W.  148;  Rentfrow  v.  Lancaster,  10  Tex. 
Civ.  App.  321,  31  S.  W.  229;  Meeker  v.  Gar- 
della,  1  Wash.  139,  23  Pac.  837. 

89.  Florida. —  Simpson  v.  Daniels,  16  Fla. 
677. 

Indiana. —  Dobson  v.  Markle,  77  Ind.  53; 
Hall  V.  King,  29  Ind.  205 ;  Thornburg  v.  Buck, 
13  Ind.  App.  446,  41  N.  E.  85. 

Michigan. —  See  Wilson  v.  McCrilles,  50 
Mich.  347,  15  N.  W.  504. 

Texas. —  Roy  v.  Missouri,  etc.,  R.  Co.,  ( Civ. 
App.  1895)  32  S.  W.  72.  And  see  Missouri 
Pac.  R.  Co.  V.  White,  76  Tex.  102,  13  S.  W. 
65,  18  Am.  St.  Rep.  33. 

Wisconsin. —  Newton  v.  Allis,  16  Wis.  197. 
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instructions  of  the  court  and  tlic  proof  given  in  evidence  will  be  considered  in 
connection  tlierevs'itli.^'^ 

(iv)  Wnm  Agalnht  Joint  DEFmDANTH.  If  the  suit  is  ap;ainfit  joint  tort- 
feasors, the  assessment  of  damages  mnst  be  for  a  lump  sum  against  those  found 
guilty,  and  cannot,  in  the  a1)sence  of  statute,''^^  be  severally  apportioned  between 
tliem  ;  and  when  compensatory  damages  only  ai'e  recoverable,  it  should  be  for 
the  amount  for  which  the  most  culpable  is  liable.'*"  An  assessment  against  a  part 
only  of  tlie  defendants  is  equivalent  to  a  finding  in  favor  of  the  others;"*  but 
when  different  parties  have  each  a  distinct  cause  of  actioj),  covered  by  the  same 
judgment,  separate  assessments  should  be  made.^"' 

b.  Remedy  For  Erroneous  or  Excessive  Verdict'-"'  —  (ij  Hettinq  Ahwe.  A 
verdict  in  an  action  for  damages  will  be  set  aside  when  it  is  directly  contrary  to 
the  charge  of  the  court  and  the  evidence  in  the  case.'*''  It  will  not,  however,  be 
disturbed  because  of  the  giving  of  objectionable  instructions,  where  it  is  not 
larger  than  the  legitimate  and  ])i*eponderating  evidence  clearly  warrants,'^  espe- 
cially where  defendant  fails  to  request  a  charge  which  would  be  unobjectional^le.^ 

(ii)  RE2TISSI0N  OF  Excess  —  (a)  In  General.  Where  the  damages  awarded 
are  greater  than  the  amount  claimed  in  the  declaration,  or  from  the  facts  disclosed 
by  the  evidence  are  clearly  excessive,  and  the  illegal  portion  is  distinguisliable 
from  the  legal,  the  defect  may  usually  be  remedied  by  a  remittitur  of  the  excess,^ 


CompoA-e  Davidson  v.  Devine,  70  Cal.  519, 
11  Pac.  664. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  565. 

90.  Veck  V.  Holt,  71  Tex.  715,  9  S.  W.  743. 

91.  For  in  some  jurisdictions  the  statute 
has  modified  the  rule  and  given  the  jury  the 
right  to  make  an  apportionment.  Central 
Pass.  E.  Co.  V.  Kuhn,  86  Ky.  578,  6  S.  W. 
441,  9  Ky.  L.  Rep.  725,  9  Am.  St.  Rep.  309. 

92.  Illinois.  —  Stevens  r.  Brown,  58  111. 
289 ;  Partridge  v.  Brady,  7  111.  App.  639. 

Indiana.  —  Everroad  r.  Gabbert,  83  Ind. 
489;  Tyrrell  v.  Loekhart,  3  Blackf.  136; 
Ridge  i:  Wilson,  1  Blackf.  409;  Palmer  v. 
Crosby,  1  Blackf.  139. 

Louisiana. —  Howe  v.  New  Orleans,  12  La. 
Ann.  481. 

Massachusetts. —  Folger  r.  Fields,  12  Cush. 
93 ;  Kennebeck  Purchase  v.  Boulton,  4  Mass. 
419. 

South  Carolina. —  See  Quarles  v.  Brannon, 
6  Strobh.  151. 

Virginia. —  Crawford  r.  Morris,  5  Gratt. 
90. 

England.—  Hill  v.  Goodchild,  5  Burr.  2790. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  506. 

The  irregularity  may  be  cured  by  entering 
a  nolle  prosequi  against  the  others  and  tak- 
ing judgment  against  one.  Holley  v.  Mix, 
3  Wend.  ( N.  Y. )  350,  20  Am.  Dec.  702. 

93.  Clark  v.  Bales,  15  Ark.  452;  Bell  f. 
Moiiisoii,  27  Miss.  68;  Iluddeston  v.  West 
Beilcvuc,  111  Pa.  St.  110,  2  Atl.  200.  See 
Clark  V.  Nowsam,  1  Exch.  131,  16  L.  J.  Exch. 
296,  5  R.  &  Can.  Cas.  69. 

Where  some  of  the  several  defendants  de- 
sisted from  further  trespass  wlion  forbidden 
by  plaintiff,  and  toolc  no  part  in  any  sub.so- 
fiuciit  acts  of  the  trespass,  but  ])laintifl' 
elected  to  go  ivgaiimt  all  of  the  defendants 
jointly,  it  waH  held  that  tlic  daniagcH  were 
prop<'rly  confined  to  Bucli  trespasses  as  were 
coniinittcd  wlicn  all  of  defendants  were  upon 
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the  land  before  being  forbidden  by  the  plain- 
tifi'.  McjMillan  v.  Fairly,  12  N.  Brunsw. 
325. 

94.  Westfield  Gas,  etc.,  Co.  v.  Abemathv, 
8  Ind.  App.  73,  35  N.  E.  399.  And  see  Sin- 
gleton V.  Sodusky,  7  J.  J.  Marsh.  (Ky.)  341. 

95.  Forrester  v.  Sisco.  49  Md.  580.  See 
also  Ward  i;.  Ward,  22  N.  J.  L.  699. 

Where  the  separate  action  of  each  defend- 
ant causes  a  single  injury,  and  the  share  of 
each  in  causing  it  is  separable  and  may  be 
accurately  measured,  it  would  be  unreason- 
able and  unjust  to  assess  the  damages  jointly; 
and  under  such  circumstances  the  jury  is 
justified  in  assessing  the  damages  severally. 
Long  V.  Swindell,  77  N.  C.  176.  So  too  if  by 
consent  two  distinct  cases  between  the  same 
parties  are  submitted  to  the  same  jury,  the 
assessment  should  be  made  according  to  the 
evidence  in  each  case.  Miller  ?".  Hoc.  1  Fla. 
189. 

96.  See,  generally,  ^Ippeal  and  Error. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Woodard,  69 
Ark.  659,  64  S.  W.  263. 

98.  Sherwood  v.  Grand  Ave.  R.  Co.,  132  Mo. 
339,  33  S.  W.  774;  Houston,  etc.,  R.  Co.  v. 
Boozer,  70  Tex.  530,  8  S.  W.  119,  8  Am.  St. 
Rep.  615;  Houston  r.  Parr,  (Tex.  Civ.  App. 
1893)  47  S.  W.  393:  Carroll  v.  Centralia 
Water  Co.,  5  Wash.  613,  32  Pac.  609,  33  Pac. 
431. 

99.  Houston,  etc.,  R.  Co.  v.  Boozer,  70 
Tex.  630,  8  S.  W.  119,  8  Am.  St.  Rep.  015. 
See  also  Scitz  v.  Dry-Dock,  etc.,  R.  Co.,  16 
Daly  (N.  Y. )  264,  10  N.  Y.  Suppl.  1. 

The  fact  that  final  judgment  was  entered 
the  same  day  the  rclurn  of  the  report  of  the 
assessment  was  filed  is  not  ground  for  sotting 
aside  1-he  verdict.  Beeson  r.  Hollister,  11 
Mich.  193. 

1.  Arkansas. —  Ferguson  v.  Fargason,  38 
Ark.  238.     See  Robertson  v.  Allen,  36  Ark. 
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if  it  can  be  readily  calculated  with  reasonable  certainty ,2  whether  the  action  be 
one  of  tort  or  of  contract,^  and  although  snch  act  of  the  successful  litigant  obviates 
an  otherwise  prejudicial  error/  So  too  the  allowance  of  items  of  damage  not 
authorized  by  the  pleadings  may  be  cured  by  remittitur.'^  On  an  offer  to  remit 
it  is  the  duty  of  the  court"  to  look  to  the  evidence  in  the  case,  and  if  therefrom  it 
can  clearly  distinguish  the  amount  which  the  succeeding  party  should  recover, 
and  the  remission  will  in  no  way  prejudice  the  opposing  party,  it  should  be 
allowed.*^  It  will  not,  however,  be  allowed,  where  it  clearly  appears  that  the 
object  is  to  defeat  an  appellate  jurisdiction  nor  should  the  practice  be  carried 
so  far  as  to  allow  tlie  court,  when  a  jury  has  obviously  mistaken  the  law  or  evi- 
dence and  rendered  a  verdict  which  ought  not  to  stand,  to  substitute  its  own  judg- 
ment for  th.eirs,  unless  there  be  some  recognized  rules  and  principles  of  law  by 
which  the  excess  may  be  ascertained,^  or  to  require  the  defendant  to  submit  to 


California. —  Muller  v.  Boggs,  25  Cal.  175; 
Butler  V.  Collins,  12  Cal.  457. 

Georgia. —  Avigvista  R.  Co.  v.  Glover,  92 
Ga.  132,  18  S.  E.  40G ;  Raney  v.  McRae,  14  Ga. 
589,  40  Am.  Dec.  660;  Griffin  r.  Witherspoon, 
8  Ga.  113. 

Illinois. —  Winslow  r.  People,  117  111.  152, 
7  N.  E.  135;  Linder  v.  Monroe,  33  111.  388; 
Stephens  v.  Sweeney,  7  111.  375;  Louisville, 
etc.,  R.  Co.  V.  Harlan,  31  111.  App.  544.  See 
also  Chicago,  etc.,  R.  Co.  i:  Grimes,  71  111. 
App.  397. 

Indiana. —  Murray  r.  Phillips,  59  Ind.  56; 
Harris  r.  Osenback,  13  Ind.  445 ;  Teagarden 
r.  Hetfield,  1 1  Ind.  522 ;  Johnson  v.  Hawkins, 
2  Blaekf.  459;  Coldren  v.  Miller,  1  Blaekf. 
296. 

Iowa. —  McCoy  v.  Freiehter,  90  Iowa  1,  57 
N.  W.  631;  Duffy  i:  Dubuque,  63  Iowa  171, 
18  N.  W.  900,  50  Am.  Rep.  743;  Iowa  Home- 
stead Co.  V.  Duneombe,  51  Iowa  525,  1  N.  W. 
725;  Rose  v.  Des  Moines  Valley  R.  Co.,  39 
Iowa  246 ;  Garber  v.  Morrison,  5  Iowa  476 ; 
Roberts  v.  Smith,  Morr.  417. 

Louisiana. —  Mead  v.  Buckner,  2  La.  286. 

Maryland. —  Attrill  v.  Patterson,  58  Md. 
226;  Harris  v.  Jaffray,  3  Harr.  &  J.  543; 
Lewis  V.  Cooke,  1  Harr.  &  M.  159. 

Massachusetts. —  Long  v.  Lamkin,  9  Cush. 
361. 

Missouri. —  Higgs  r.  Hunt,  75  Mo.  106; 
Hoyt  V.  Reed,  16  Mo.  294. 

Nebraska. —  Wainwright  v.  Satterfield,  52 
Nebr.  403,  72  N.  W.  359 ;  .St.  John  v.  Swan- 
back,  39  Nebr.  841,  58  N.  W.  288. 

New  Hampshire. — Buzzell  v.  Snell,  25  N.  H. 
474;  Chase  r.  Wyeth,  17  N.  H.  486. 

Neiv  York. —  Pharis  v.  Gere,  31  Hun  443. 

Tennessee. — -Fowlkes  v.  Webber,  8  Humphr. 
530;  Campbell  v.  Hancock,  7  Humphr.  75. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Duelin, 
86  Tex.  450,  25  S.  W.  406;  Gay  v.  Raines,  21 
Tex.  460;  Taylor  v.  Hall,  20  Tex.  211; 
Thomae  v.  Zushlag,  25  Tex.  Suppl.  225;  San 
Antonio,  etc.,  R.  Co.  r.  Kniffen,  4  Tex.  Civ. 
App.  484,  23  S.  W.  457;  Beard  v.  Miller, 
(App.  1890)  16  S.  W.  655. 

Virginia. —  Cahill  f.  Pintomy,  4  Munf.  371; 
Hook  r.  Turnbull,  6  Call  85. 

See  also  supra,  X,  C,  7. 

2.  Indiana. —  Dobenspeck  v.  Armel,  11  Ind. 
31. 


Massachusetts. —  Lambert  v.  Craig,  12 
Pick.  199. 

Minnesota. —  La  Crosse,  etc..  Steam  Packet 
Co.  r.  Robertson,  13  Minn.  291;  Dodge  v. 
Chandler,  13  Minn.  114. 

Missouri. —  Schniitz  v.  St.  Louis,  etc.,  R. 
Co.,  46  Mo.  App.  380. 

New  Hampshire,.' — •  Cross  v.  Wilkins,  43 
N.  H.  332;  Pierce  v.  Wood,  23  N.  H.  519. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  570. 

This  power  is  sanctioned  on  the  theory  that 
the  excess  arises  either  from  an  error  of  law 
or  mistake  in  computation,  or  of  a  misap- 
prehension of  facts,  and  that  such  error  does 
not  permeate  the  entire  verdict  and  may 
therefore  be  corrected.  Broquet  v.  Tripp, 
36  Kan.  700,  14  Pac.  227. 

3.  Little  Rock,  etc.,  R.  Co.  r.  Barker,  39 
Ark.  491;  Ferguson  v.  Fargason,  38  Ark. 
238;  Corcoran  r.  Harran,  55  Wis.  120,  12 
N.  W.  468. 

4.  Union  Mercantile  Co.  r.  Chandler,  90 
Iowa  650,  57  N.  W.  595;  Whetstone  v.  Shaw, 
70  Mo.  575. 

5.  California. —  Curtis  v.  Herrick,  14  Cal. 
117,  73  Am.  Dec.  632. 

New  Hampshire. —  Chase  v.  Wyeth,  17 
N.  H.  486. 

Neio  York. —  Corning  v.  Corning,  Code  Rep. 
N.  S.  351. 

Rhode  Island. —  Francis  v.  Baker,  11  R.  I. 
103,  23  Am.  Rep.  424. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  r.  Measles, 
81  Tex.  474,  17  S.  W.  124;  Houston,  etc.,  R. 
Co.  V.  Periera,  (Civ.  App.  1898)  45  S.  W. 
767 ;  San  Antonio,  etc.,  R.  Co.  v.  Morgan, 
(Civ.  App.  1898)  45  S.  W.  169. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  576. 

6.  Simpson  v.  Daniels,  16  Fla.  677. 

7.  The  reason  being  that  it  would  not  be 
just  to  allow  the  plaintiff  all  through  the 
case  to  determine  whether  there  should  be  a 
resort  to  an  appellate  court,  and  preserve 
such  right  to  himself  by  seeking  a  larger 
verdict  than  the  jury  gives,  and  then  by  an 
offer  to  remit  deprive  the  defendant  of  the 
right  to  appellate  jurisdiction.  Thompson 
V.  Butler,  95  U.  S.  694,  24  L.  ed.  540;  Rogers 
r.  Bowerman,  21  Fed.  284;  Smith  v.  Mem- 
phis, etc.,  R.  Co.,  18  Fed.  304. 

S.  Indiana.  —  Cromwell  r.  Wilkinson,  18 
Ind.  365. 
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liarsli  or  onerous  terms  or  stipulations.^  Nor  will  tliis  course  be  permitted  where 
the  verdict  is  so  excessive  that  it  was  clearly  tlie  result  of  passion  or  prejudice.''^ 

(b)  Time  of  liemittitur.  There  is  little  uniformity  of  practice  with  regard 
to  the  time  at  which  a  remittitur  may  be  made.  The  better  practice  is  to  make 
the  offer  of  remission  during  the  same  term  at  which  the  judgment  is  rendered,'^ 
and  thereby  defeat  any  motion  for  a  new  trial.'^  In  some  jurisdictions  it  must  be 
made  at  the  term  at  which  the  judgment  is  entered/'^  while  in  others  it  may  be 
done  at  a  subsequent  term.^*  So  too  in  some  jurisdictions  it  cannot  be  made  after 
an  appeal, writ  of  error,"'  or  new  trial  "  has  been  granted,  although  it  may  be 
made  after  a  new  trial  has  been  refused  and  in  some  jurisdictions  it  has  been 
held  that  the  remission  may  be  made  after  motion  for  a  new  trial,  or  even  in  the 
appellate  court  after  a  writ  of  error.^^ 

(c)  Sufficiency.  A  remittitur,  to  cure  the  error  of  excessive  damages,  must 
be  actually  made,  and  a  mere  offer  to  remit  is  insufficient.^  So  too  it  umii  be 
for  a  sum  certain.^^  It  is  the  plaintiff's  duty  to  see  that  a  new  judgment  for  the 
amoiint  of  the  original,  minus  the  remittance,  is  properly  entered ;  but  if  the 
record  does  not  show  the  remittitur  to  have  been  made  in  open  court,  in  con- 
formity to  a  statutory  requirement,  it  may  be  amended  before  a  writ  of  error  is 
sued  out.^ 

C.  Detepmination  and  Computation  of  Amount  —  l.  Of  Interest  —  a.  In 
General.  When  allowed  interest  should  be  included  in  the  verdict  as  a  part  of  the 
whole  amount,^  and  not  as  interest  eo  nomine ;  hence  the  court  shoixld  not  add 
interest  from  a  time  anterior  to  the  verdict.^*^    For  breach  of  contract  interest 


Massachusetts. — Lambert  v.  Craig,  12  Pick. 
199. 

Texas. —  Thomas  v.  Womaek,  13  Tex.  580. 

Wisconsin. —  Nudd  v.  Wells,  11  Wis.  407. 

United  States. —  Johnson  v.  Root,  13  Fed. 
Cas.  No.  7,409,  2  Cliflf.  108. 

Compare  Walker  v.  Fuller,  29  Ark.  448; 
Dougherty  v.  Haggin,  61  Cal.  305. 

See  15  Cent.  Dig.  tit.  "Damages,"  §  576. 

9.  Schultz  V.  Chicago,  etc.,  R.  Co.,  48  Wis. 
375,  4  N.  W.  399,  where  the  court  imposed 
upon  the  defendant  the  necessity  of  paying 
a  specified  sum  within  a  certain  time  together 
with  the  costs. 

10.  Loewenthal  v.  Streng,  90  111.  74;  Chi- 
cago, etc.,  R.  Co.  V.  Binkopski,  72  111.  App. 
22;  Wainwright  v.  Satterfield,  52  Nebr.  403, 
72  N.  W.  359;  Thomas  v.  Womack,  13  Tex. 
580. 

The  reason  being  that  in  such  case  the 
vicious  influences  which  prompted  the  ex- 
cessive award  manifestly  poisoned  the  whole 
verdict,  and  can  only  be  counteracted  by 
sending  the  case  to  an  impartial  jury  for 
trial.  Schultz  v.  Chicago,  etc.,  R.  Co.,  48 
Wis.  375,  4  N.  W.  399. 

11.  Lambert  v.  Blackman,  1  Blackf.  (Ind.) 
59;  Harris  v.  Jaffray,  3  Harr.  &  J.  (Md.) 
543. 

12.  Pargoud  v.  Morgan,  2  La.  99;  Dicks 
V.  Cash,  7  Mart.  N.  S.  (La.)  301. 

13.  Davenport  r.  Bradley,  4  Conn.  309; 
Rowan  v.  People,  18  111.  159. 

14.  Ktarbird  v.  l<:alon,  42  Me.  5C9 ;  Ilem- 
mcnway  v.  Ilickos,  4  Pick.  (MaHS. )  497. 

15.  the  Asliland,  19  l<Vd.  33(i. 

16.  (JhriHtiiiin  v.  Davcniiort,  21  Tex.  483. 

17.  Kill  V.  Newman,  47  Jnd.  187. 

18.  Iliihn  V.  Kwca/.ca,  29  Mo.  199. 
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19.  Bushee  v.  Wright,  1  Pinn.  (Wis.)  104. 
And  see  Bailey  v.  Heintz,  71  111.  App.  189. 

If  the  plaintiff  is  at  fault  in  failing  to 
make  the  offer  of  remission  at  the  proper 
time,  he  should  be  compelled  to  pay  the  costs 
occasioned  by  his  negligence.  Tilford  v.  Ram- 
sey, 43  Mo.  410. 

20.  Tyner  v.  Hays,  37  Ark.  599;  Coldren 
V.  Miller,  1  Blackf.  (Ind.)  296;  Dula  v. 
Cowles,  49  N.  C.  519. 

21.  Central  v.  Wilcoxen,  3  Colo.  566. 

22.  Schilling  v.  Speck,  26  Mo.  489. 

23.  Pacific  Express  Co.  v.  Malin,  132  U.  S. 
531,  10  S.  Ct.  166,  33  L.  ed.  450. 

24.  As  has  been  seen,  interest  may  in  some 
actions  be  included  in  the  verdict  as  a  part  of 
the  damages  recoverable  (Albion  Lead  Works 
■V.  Citizens'  Ins.  Co.,  3  Fed.  197;  and  supra, 
VII,  M),  while  in  others  it  should  not  be  thus 
included  (Hopper  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  639,  60  N.  W.  487 ;  Brentner  v.  Chicago, 
etc.,  R.  Co.,  68  Iowa  530,  23  N.  W.  245,  27 
N.  W.  605;  and  supra,  VII,  M). 

25.  Dozier  r.  Jerman,  30  Mo.  216;  Schultz 
V.  Christrnan,  9  Mo.  App.  588:  Wilson  v.  At- 
lanta, etc.,  Airline  R.  Co.,  16  S.  C.  587.  And 
see  Christian  Churches  Educational  Assoc.  r. 
Hitchcock,  4  Kan.  30:  State  Bank  Bowie, 
3  Strohh.  (S.  C.)  439;  Hinckley  r.  Beckwith, 
13  Wis.  31. 

26.  Byington  r.  Lemmons,  4  Fed.  Cas.  No. 
2,204«,  i-Ieinpst.  12. 

Where  part  payment  has  been  made  the 
interest  should  bo  calculated  on  the  whole  de- 
mand up  to  the  time  of  the  first  payment, 
and  then  after  deducting  the  ])ayniont  from 
llic  nniouiit  of  ilio  iiriiici]ml  the  interest 
nh()uld  be  caknilutcd  on  the  residue  up  to 
llie  rendition  of    tlie  verdict.     Cuthrie  r. 
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from  the  time  of  the  breach  is  recoverable,^''  while  for  conversion  it  may  be  com- 
puted from  the  time  suit  is  brought.^^ 

b.  Rate  Recoverable.  Where  interest  is  awarded  as  an  element  of  damages, 
it  siiould  be  estimated  at  the  legal  rate  existing  at  the  time  the  verdict  is  ren- 
dered ^  and  according  to  the  ^ea?  ^or*  ;  and  if  the  statute  has  fixed  no  rate  it 
should  be  at  the  usual  one.^'^  Such  rate  must  be  applied  regardless  of  the  rate 
drawn  by  securities  in  which  the  money  withheld  was  invested,^^  or  which  it  was 
drawing  on  deposit.**  If  the  rate  has  been  changed  after  the  wrongful  act  or 
injury  complained  of,  but  before  final  determination,  the  interest  should  be  com- 
puted at  the  former  rate  up  to  the  time  of  the  change  in  the  law,  and  at  the  latter 
rate  for  the  period  thereafter.^^ 

2.  Of  Double  or  Treble  Damages.  Statutes  allowing  double  or  treble  damages 
mean  double  or  treble  the  amount  of  actual  injury  specially  found  by  the  jury 
as  damages.^"  In  some  jurisdictions  it  is  the  practice  for  the  jury  to  assess  the 
actual  single  damages,  and  the  court  to  double  or  treble  them ;  ^'^  but  a  variance 
from  this  practice  is  not  ordinarily  fatally  erroneous.^^    If  single  damages  only 


Wickliffe,  1  A.  K.  Marsh.  (Ky.)  584.  See 
also  Ashuelot  R.  Co.  v.  Elliot,  57  N.  H.  397, 
holding  that  interest,  after  the  maturity  of 
a  contract,  when  awarded  by  way  of  damages, 
should  be  computed  in  the  usual  manner,  and 
not  at  intervals  provided  for  in  the  contract. 

27.  Brackett  v.  Edgerton,  14  Minn.  174, 
100  Am.  Dec.  211. 

28.  Macon,  etc.,  R.  Co.  v.  Meador,  67  Ga. 
672. 

If  a  plaintiff  delays  his  own  verdict  by 

moving  for  a  new  trial,  which  motion  is  subse- 
quently refused,  the  interest  can  be  computed 
only  to  the  date  when  the  verdict  was  first 
rendered.  Williams  v.  Smith,  2  Cai.  (N.  Y.) 
253. 

Where  a  city  had  plaintiff's  damages  as- 
sessed upon  its  determination  to  appropriate 
his  land,  but  did  not  make  an  actual  appro- 
priation until  five  years  thereafter,  at  which 
time  the  plaintiff  had  the  option  to  accept 
the  former  assessment  or  to  have  a  reassess- 
ment made,  he  can  recover  interest  only  from 
the  time  of  the  actual  appropriation  of  his 
premises.  Toledo  v.  Groll,  2  Ohio  Cir.  Ct. 
199. 

29.  Vennum  v.  Gregory,  21  Iowa  326; 
Sanders  v.  Lake  Shore,  etc.,  R.  Co.,  94  N.  Y. 
G41;  Jermain  v.  Lake  Shore,  etc.,  R.  Co.,  31 
Hun  (N.  Y.)  558:  Perry  r.  Taylor,  1  Utah 
63  ;  Scott  V.  Pequonnock  Nat.  Bank,  15  Fed. 
494,  21  Blatchf.  203. 

3b.  Salter  v.  Utica,  etc.,  R.  Co.,  86  N.  Y. 
401. 

31.  Goddard  v.  Foster,  17  Wall.  (U.  S.) 
123,  21  L.  ed.  589. 

32.  Davis  v.  Greely,  1  Cal.  422. 

33.  Place  v.  Dodge,  54  111.  App.  167.  And 
see  Thoreson  v.  Minneapolis  Harvester  Works,; 
29  Minn.  341,  13  N.  W.  156. 

34.  Wegner  v.  Second  Ward  Sav.  Bank,  76 
Wis.  242,  44  N.  W.  1096. 

35.  White  v.  Lyons,  42  Cal.  279;  Jersey 
City  V.  O'Callaghan,  41  N.  J.  L.  349;  Reese 
r.  Rutherfurd,  90  N.  Y.  644;  Worsham  v. 
Vignal,  5  Tex.  Civ.  App.  471,  24  S.  W.  562; 
Gulf,  etc.,  R.  Co.  V.  Humphries,  4  Tex.  Civ. 
App.  333,  23  S.  W.  556.'  See  Woodward  v. 
Woodward,  28  N.  J.  Eq.  119. 


The  rate  of  interest  existing  at  the  time  an 
annuity  was  created  should  govern  in  an  ac- 
tion for  arrears  on  such  annuity,  although  the 
legal  rate  had  been  raised  before  the  arrears 
began  to  accrue.  Thornton  v.  Fitzhugh,  4 
Leigh  (Va.)  209. 

36.  Stovall  V.  Smith,  4  B.  Mon.  (Ky.) 
378 ;  Howser  r.  Melcher,  40  Mich.  185 ;  Welsh 
V.  Anthony,  16  Pa.  St.  254.  And  see  Hugill 
V.  Reed,  49  N.  J.  L.  300,  8  Atl.  287. 

Under  the  Missouri  statute  allowing  treble 
damages  in  certain  cases  of  trespass,  the  ver- 
dict must  be  for  the  value  of  the  property 
injured;  and  a  general  verdict  for  damages 
cannot  be  trebled  by  the  court.  Herron  v. 
Hornback,  24  Mo.  492  ;  Labeaume  v.  Woolfolk, 
18  Mo.  514;  Ewing  v.  Leaton,  17  Mo. 
465. 

The  artificial  rule  as  to  computing  double 
or  treble  costs  does  not  apply  to  the  compu- 
tation of  damages.  Welsh  v.  Anthony,  16  Pa. 
St.  254.  . 

37.  Connecticut. —  Broschart  v.  Tuttle,  59 
Conn.  1,  21  Atl.  925,  11  L.  R.  A.  33. 

Massachusetts. —  Clai'k  v.  Worthingtcn,  12 
Pick.  571;  Lobdell  v.  New  Bedford,  1  Mass. 
153. 

Michigan. —  Swift  v.  Applebone,  23  Mich. 
252. 

Missouri. —  Hollyman  v.  Hannibal,  etc.,  R. 
Co.,  58  Mo.  480;  Wood  v.  St.  Louis,  etc.,  R. 
Co.,  58  Mo.  109;  Brewster  v.  Link,  28  Mo. 
147;  Withington  v.  Hildebrand,  1  Mo.  280. 

New  York. —  King  r.  Havens,  25  Wend. 
420;  Anonymous,  4  Wend.  216;  Newcomb 
V.  Butterfieid,  8  Johns.  342. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  575. 

38.  It  would  seem  to  be  comparatively 
unimportant  whether  the  jury  doubled  or 
trebled  their  finding  and  rendered  a  verdict 
for  the  whole,  or  returned  a  verdict  for  the 
actual  damage  only,  so  long  as  it  is  clear 
which  course  they  have  adopted. 

Arkansas. —  Memphis,  etc.,  R.  Co.  r.  Carl- 
ley,  39  Ark.  246. 

California. —  Galvin  V.  Gualala  Mill  Co.,  98 
Cal.  268,  33  Pac.  93. 

Connecticut. —  Doane  v.  Cummins,  11  Conn. 
152. 
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arc  intended  by  the  verdict,  this  fact  should  clearly  appear,  or  the  presumption 
will  be  that  the  jury  have  doubled  or  trebled  them,®  especially  whore  the  jury 
are  informed  that  it  is  their  prerogative  to  double  or  treble  their  finding,  and  the 
declaration  contains  both  general  and  special  counts/' 

3.  Time  to  Which  Damages  Are  Allowed.  Whether  damages  should  be  asisegeed 
only  up  to  the  institution  of  the  suit  or  to  the  rendition  of  the  verdict,  or  compensa- 
tion should  also  l)e  allowed  for  injury  likely  to  be  occasioned  by  the  wrongful 
act,  depends  upon  the  facts  of  the  particular  case;  if  the  damages  arising  subse- 
quent to  the  date  of  the  writ  are  merely  incidental  to  the  cause  of  action,  or  are 
so  closely  connected  with  it  that  they  would  not  of  themselves  be  the  basis  of  a 
distinct  action,  and  will  continue  independent  of  any  subsequent  wrongful  act, 
they  should  be  assessed  up  to  the  time  of  the  verdict,  and  when  certain  to  accrue, 
for  the  future  as  well ;  but  if  the  future  damages  az-e  contingent  only,  or  if 
damages  sustained  after  the  date  of  the  writ  do  not  necessarily  arise  from  the 
injury  complained  of,  and  form  the  basis  of  a  new  cause  of  action,  the  assessment 
should  be  made  up  to  the  date  of  the  writ  only/^ 


Maine. —  Quimby  v.  Carter,  20  Me.  218. 
Massachusetts. —  Snelling  v.  Garfield,  114 
Mass.  443. 

Pennsylvania. — ^  Welsh  v.  Anthony,  IG  Pa. 
St.  254. 

United  States. —  Cross  i:  U.  S.,  6  Fed.  Cas. 
No.  3,434,  1  Gall.  26. 

See  15  Cent.  Dig.  tit.  "  Damages,"  §  575. 

39.  Hughes  r.  Stevens,  30  Pa.  St.  320; 
Campbell  v.  Finnev,  3  Watts  (Pa.)  84.  And 
see  Cross  v.  U.  S.',  6  Fed.  Cas.  No.  3,434,  1 
Gall.  26. 

40.  W'ymond  v.  Amsbury,  2  Colo.  213; 
Brewster  v.  Link,  28  Mo.  147. 

Under  a  statute  allowing  treble  damages 
against  a  cotenant  who  without  notice  enters 
upon  and  commits  waste  upon  the  common 
property  of  his  cotenants,  the  damages  are 
inclusi^-e  to  that  done  to  the  share  therein 
owned  bj'  the  defendant  and  should  be  trebled. 
Hubbard  v.  Hubbard,  15  Me.  198. 

41.  California. —  Hicks  v.  Herring,  17  Cal. 
566. 

Illinois.—  Chicago,  etc.,  R.  Co.  v.  Robbins, 
159  111.  598,  43  N.  E.  332;  Chicago,  etc.,  R. 
Co.  V.  Hoag,  90  111.  339;  Cooper  v.  Randall, 
59  111.  317. 

Maryland. —  Jacobs  i:  Davis,  34  Md.  204. 

Massachusetts. —  Fay  u.  Guynon,  131  Mass. 
31. 

New  Jersey. —  McAndrews  Tippett,  39 
N.  J.  L.  105. 

New  York. —  Behrman  v.  Linde',  5  N.  Y. 
Suppl.  898. 

North  Carolina. —  Whissenhunt  r.  Jones,  78 
N.  C.  301 ;  Dailey  v.  Dismal  Swamp  Canal 
Co.,  24  N.  C.  222! 

Pennsylvania. —  Karch  v.  Com.,  3  Pa.  St. 
209. 

Vermont. —  8pcar  r.  Stacy,  20  Vt.  61. 
Wisconsin. —  Birchard   v.    Booth,   4  Wis. 
07. 

Compare  Mason  V.  Alabama  Iron  Co.,  73 
Ala.  270;  M;isHic  v.  Slatf!  Nat.  Bank,  11  Tex. 
Civ.  A|,|j.  2.S0,  :i2  S.  W.  797. 

Sec  15  Cent.  Dig.  til.  "  Darnagps,"  §  507. 

Damages  in  recoupment  are  not  to  be  re- 
stricted lo  tli(!  comiiionccnient  of  a  suit,  but 
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may  be  assessed  up  to  the  time  of  trial.  Mar- 
tin V.  Hill,  42  Ala.  275. 
Where  a  nuisance  is  of  such  a  character 

that  its  continuance  is  necessarily  an  injury, 
and  it  is  of  such  permanent  character  that 
it  will  continue  without  change  from  any 
cause  but  human  labor,  the  damages  arising 
therefrom  may  be  estimated  in  one  sum,  since 
the  injured  person  has  no  means  of  compel- 
ling the  individual  doing  the  wrong  to  apply 
the  labor  necessary  to  remove  the  cause  of 
injury,  and  can  only  cause  it  to  be  done,  if 
at  all,  by  the  expenditure  of  his  own  means. 
Trov  V.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am. 
Dec"  177. 

42.  Phelps  V.  New  Haven,  etc.,  Co.,  43 
Conn.  453;  Troy  v.  Cheshire  R.  Co.,  23  N.  H. 
83,  55  Am.  Dec.  177;  Bradley  v.  Washington, 
etc.,  Steam  Packet  Co.,  9  Pet.  (U.  S.)  107,  9 
L.  ed.  68.  See  also  Horn  v.  Chandler,  1  Mod. 
271 ;  Harableton  V.  Veere,  2  Saund.  169;  Ward 
■V.  Rich,  1  Vent.  103. 

Damages  arising  after  an  appeal  cannot  be 
assessed  on  a  writ  of  inquiry  after  the  af- 
firmance of  the  judgment  in  the  appellate 
court,  but  a  new  action  must  be  brought 
therefor.    O'Kie  v.  Depuy,  3  Pa.  Co.  Ct.  140. 

If  suit  is  brought  for  the  breach  of  a  por- 
tion of  a  contract  before  the  time  fixed  for 
its  entire  performance,  the  assessment  can 
only  include  those  damages  which  have 
arisen  up  to  the  time  the  suit  was  instituted. 
Crabtree  v.  Hagenbaugh,  25  111.  233,  79  Am. 
Dec.  324 ;  Wittenberg  v.  Mollyneaux,  59  Nebr. 
203,  80  N.  W.  824. 

Where  the  institution  of  the  action  is  in 
itself  the  mode  taken  by  the  plaintiff  to  ter- 
minate the  contract,  damages  cannot  be  re- 
covered beyond  the  commencement  of  the  suit. 
Clark  V.  National  Ben.,  etc.,  Co.,  67  Fed. 
222. 

Where  facts  cognate  to  those  constituting 
the  cause  of  action  arise  after  the  commence- 
ment of  the  suit,  the  pv()j)er  course  in  at  least 
Rouic  jurisdictions  is  to  bring  tlicni  U]wn  tho 
record  by  a  su|i|)l('montal  iK'tition.  Mussel- 
man  V.  iVbiniv,  i-l  Ind.  462;  Alfter  V.  Ham- 
mitt,  54  Mo.  'Aj)p.  303. 
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DAMAGES  ULTRA.  Additional  damages  claimed  by  a  plaintiff  not  satisfied 
wi?th  those  paid  into  court  by  the  defendant.^ 

Damn.  As  a  noun,  a  curse  ;  an  oath.^  As  a  verb,  to  deem,  think  or  judge 
any  one,  to  be  guilty,  to  be  criminal  —  to  give  judgment,  or  sentence,  or  doom  of 
guilt ;  to  adjudge,  or  declare  the  penalty  or  punishment.^  (See  CoNDEMisr ;  and, 
generally,  Blasphemy  ;  Pkofanity.) 

DAMNIFICATION.    That  which  causes  damage  or  loss/ 

Damnify.    To  injure  or  damage  any  person  ;  to  cause  a  person  loss.^ 

DAMNOSA  H^RED'itAS.    See  Descent  and  Distribution. 

DAMNOSUS.  In  old  English  law,  that  which  produces  loss,  as  distinguished 
from  injuriosics,  or  that  which  works  a  wrong." 

Damnum.  In  pleading  and  old  English  law,  damage ;  loss.^  (See  Ad 
Damnum.) 

DAMNUM  ABSQUE  INJURIA.^  A  loss  without  a  wrong.^  (Damnum  Absque 
Injuria :   In  General,  see  Actions  ;  Damages  ;  Tokts.    Acts  Authorized  by 


1.  Black  L.  Diet. 

2.  Century  Diet. 

As  a  word  of  cursing  see  Carr  v.  Conyers, 
84  Ga.  2S7,  289,  10  S.  E.  630,  20  Am.  St.  Rep. 
357. 

3. '  Blaufus  V.  People,  69  N.  Y.  107,  111, 
2.5  Am.  Eep.  148  [quoting  Richardson  Dict.l. 
And  see  Breitenbach  v.  Trowbridge,  64  Mich. 
393,  399,  31  N.  W.  402,  8  Am.  St.  Rep.  829; 
Spiering  c.  Andrae,  45  Wis.  330,  331,  30  Am. 
Rep.  744. 

4.  Black  L.  Diet. 

5.  English  L.  Diet. 

6.  Burrill  L.  Diet,  [citing  Bracton,  fol. 
231&]. 

7.  Black  L.  Diet. 

8.  A  necessary  law  of  society  see  1  Cyc. 
646  note  15. 

9.  Hession  v.  Wilmington,  (Del.  1893)  27 
Atl.  830,  834;  Gadsden  v.  Georgetown  Bank^ 
5  Rich.  (S.  C.)  336,  345;  Marbury  v.  Madi- 
son, 1  Cranch  (U.  S.)  137,  164,  2  L.  ed.  60. 
And  see  1  Cyc.  646. 

Blackstone  says:  "If  I  can  prove  the 
tradesman  a  bankrupt,  the  physician  a  quack, 
the  la^^•yer  a  knave,  and  the  divine  a  heretic, 
this  will  destroy  their  respective  actions: 
for  though,  there  may  be  damage  sivfficient  ac- 
cruing from  it,  yet,  if  the  fact  be  true,  it 
is  damnum  ahsqiia  injuria  (damage  with- 
out injury)  ;  and  where  there  is  no  injury, 
the  law  gives  no  remedy.  And  this  is  agree- 
able to  tlie  reasoning  of  the  civil  law."  3  Bl. 
Comm.  125. 

For  applications  of  the  principle  see  the 
following  cases: 

California. —  Natoma  Water,  etc.,  Co.  v. 
Hancock,  101  Cal.  42,  50,  31  Pac.  112,  35 
Pae.  334;  Reardon  v.  San  Francisco,  66  Cal. 
492,  504,  6  Pae.  317,  56  Am.  Rep.  109. 

Connecticut. —  New  York,  etc.,  R.  Co.  v. 
Bridgeport  Traction  Co.,  65  Conn.  410,  32 
Atl.  953,  29  L.  R.  A.  367  ;  Parker  v.  Griswold, 
17  Conn.  288,  302,  42  Am.  Dec.  739. 

Delaicare. —  Hession  v.  Wilmington,  (Del. 
1893)  27  Atl.  830,  834. 

Georgia. —  Austin  v.  Augusta,  etc.,  R.  Co., 
108  Ga.  671,  675,  34  S.  E.  852,  47  L.  R.  A. 
755;  Irwin  r.  Askew,  74  Ga.  581,  585;  Na- 
tional Exch.  Bank  v.  Sibley,  71  Ga.  726,  734. 

Illinois. —  Rignev  r.  Chicago,  102  111.  64, 
80. 


Kansas. —  Coffey  County  Com'rs  v.  Venard, 
10  Kan.  95,  99. 

Maine. —  Chase  v.  Silverstone,  62  Me.  175, 
176,  16  Am.  Rep.  419. 

Maryland. —  Peters  v.  Van  Lear,  4  Gill  249, 
255. 

Massachusetts. —  Parker  v.  Boston^  etc.,  R. 
Co.,  3  Cush.  107,  114,  50  Am.  Dec.  709. 

Nebraska. — ■  Gottschalk  v.  Chicago,  etc.,  R. 
Co.,  14  Nebr.  550,  557,  16  N.  W.  475,  17  N.  W. 
120;  Nebraska  City  v.  Lampkin,  Q  Nebr.  27, 
32. 

Neiv  Jersey. —  Stuhr  v.  Curran,  44  N.  J.  L. 
181,  191,  43  Am.  Rep.  353. 

New  York. — •  Gilzinger  v.  Saugerties  Water 
Co.,  66  Hun  173,  174,  21  N.  Y.  Suppl.  121 
[citing  Bouvier  L.  Diet.]. 

Pennsylvania. —  Jones  v.  Erie,  etc.,  R.  Co, 
151  Pa.  St.  30,  47,  25  Atl.  134,  31  Am.  St. 
Rep.  722,  17  L.  R.  A.  758  [citing  Pennsyl- 
vania R.  Co.  V.  Marchant,  119  Pa.  St.  541, 
559,  13  Atl.  690,  4  Am.  St.  Rep.  659;  Penn- 
sylvania R.  Co.  V.  Lippincott,  116  Pa.  St.  472, 
484,  9  Atl.  871,  2  Am.  St.  Rep.  618]  ;  Penn- 
sylvania Coal  Co.  V.  Sanderson,  113  Pa.  St. 
126,  146,  6  Atl.  453,  57  Am.  Rep.  445;  Penn- 
svlvania  R.  Co.  r.  Miller,  112  Pa.  St.  34,  41,  3 
Atl.  780;  Gramlieh  v.  Wurst,  86  Pa.  St.  74, 
79,  27  Am.  Rep.  684;  Shrunk  v.  Schuylkill 
Nav.  Co.,  14  Serg.  &  R.  71,  82  [quoted  in 
Pennsylvania  R.  Co.  v.  Lippincott,  116  Pa.  St. 
472,  484,  9  Atl.  871,  2  Am.  St.  Rep.  618]; 
Williams  v.  Kingston  Coal  Co.,  6  Kulp  241, 
249  [citing  1  Dillon  Mun.  Corp.  §  1411  :  Has- 
brouck  V.  New  York,  etc.,  R.  Co.,  1  C.  PI.  156. 

South  Carolina. — •  Gadsden  v.  Georgetown 
Bank,  5  Rich.  (S.  C.)  336,  345. 

Virginia. — ■  Alexandria,  etc.,  R.  Co.  v. 
Faunce,  31  Gratt.  761,  764;  Graham  v.  Pierce, 
19  Gratt.  28,  47,  100  Am.  Dec.  658. 

West  Virginia. —  Transportation  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  615,  40 
S,  E.  591.  56  L.  R.  A.  804;  Shenandoah  Val- 
ley R.  Co.  V.  Shepherd,  26  W.  Va.  672,  681 ; 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  406,  432. 

United  States. —  Hough  v.  Western  Transp. 
Co.,  3  Wall.  20,  36,  18  L.  ed.  125  [quoted  in 
Rundell  v.  La  Campagnie  G«nerale  Trans- 
atlantique,  100  Fed.  655,  657,  40  C.  C.  A.  625, 
49  L.  R.  A.  92] ;  Marbury  r.  Madison,  1 
Craneh  137,  164,  2  L.  ed.  60. 
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Statute,^"  see  Eminent  Domain  ;  Municipal  Coepoeations  ;  Nuisances  ; 
Officers  ;  Steeets  and  Highways.  Injury  Caused  —  By  Act  of  God,  see 
Caeeiees  ;  l^EGLiGENCE  ;  SHIPPING  ;  Waters  ;  By  Animal,  see  Animals  ;  By 
Use  of  One's  Own  Property,  see  Actions  ;  Adjoining  Landowners  ;  Nuisances. 
Labor  Combination,  see  Conspieacy.  Obstruction  of  Light  and  Air,  see 
Adjoining  Landownees  ;  Easements.  Privileged  Communication,  see  Libel 
and  Slandee.  Probable  Cause  For  Institution  of  Action  or  Prosecution,  see 
Malicious  Peosecution.) 

DAMNUM  ABSQUE  INJURIA  ESSE  POTEST.  A  maxim  meaning  "  There  is  such 
a  thing  as  damage  without  injury."  " 

DAMNUM  FATALE.  In  civil  law,  damages  caused  by  a  fortuitous  event  or 
inevitable  accident ;  damages  arising  from  the  act  of  God.^^  (Damnum  Fatale  : 
Exceptions  in  Contracts  For  Carriage  of  Goods,  see  Caeeiees  ;  Shipping.  Affect- 
ing Liability  —  For  Flowage,  see  Watees  ;  For  Negligence,  see  Negligence  ;  Of 
Carrier  of  Goods,  see  Caeeiees  ;  Shipping.) 

Damnum  REI  AMISS^.  In  the  civil  law,  a  loss  arising  from  a  payment  made 
by  a  party  in  consequence  of  an  error  of  law.^^ 

DAMNUM  SINE  INJURIA  ESSE  POTEST.  A  maxim  meaning  "  There  may  be 
damage  or  injury  inflicted  without  any  act  of  injustice." 

DAMS.    See  Dam. 

DANELAGE.    Dane  law  ;  the  Danish  law." 

DANGER.  Jeopardy  peril."  (Danger:  As  Justification  —  For  Carrying 
Weapon,  see  Weapons  ;  For  Killing  Another  in  Self-Defense,  see  Homicide. 
Of  the  Sea,  see  Insueance  ;  Shipping.) 

DANGER0US.18  Attended  with  danger,  perilous,  full  of  risk,  etc. ;  attended 
or  beset  with  danger,  full  of  risk,  perilous,  hazardous ;  ^  deadly ;  unsafe.^ 
(Dangerous :  Animal,  see  Animals.  Crossing,  see  Raileoads.  Machinery  or 
Appliance,  see  Master  and  Seevant  ;  Negligence.  Weapon,  see  Assault  and 
Battery  ;  Dangerous  Weapon  ;  Homicide  ;  Weapons.) 

DANGEROUS  CONDITION.  As  applied  to  building  operations,  something  more 
than  the  accumulation  of  materials  on  the  neighborhood  of  a  building  undergoing 


England. —  Keeble  v.  Hickeringhall,  3  Salk. 
9,  10. 

10.  Liability  of  railroad  for  constructing 
an  embankment  see  1  Cyc.  771  note  11. 

11.  Morgan  Leg.  Max. 

12.  Bouvier  L.  Diet.  And  see  Hays  v.  Ken- 
nedy, 41  Pa.  St.  378,  382,  80  Am.  Dee.  627, 
where  the  court  compares  the  phrase  "Act  of 
God "  with  "  the  Roman  terms,  fataliter. 
divinitus,  casus  fortuitus,  damnum  fatale,  all 
of  which  originally  referred  to  the  interven- 
tion of  the  gods,  in  the  sense  that  the  appro- 
priate human  agency  was  powerless."  See 
also  Morse  v.  Slue,  1  Vent.  238  [quoted  in 
Hays  V.  Kennedy,  41  Pa.  St.  378,  381,  80 
Am.  Dec.  027],  where  Hale,  C.  J.,  classes 
pirates,  storms,  etc.,  as  damnum  -fatale. 

"  The  civil  law  treated  .  .  .  robbery  .  .  . 
as  damnum  fit.lalc."  King  r.  Sho])hcrd,  14 
Fed.  Cms.  No.  7,804,  3  Story  34!),  3,57. 

13.  Jiuirill  L.  Diet  [citing  1  Mackeldey 
Civ.  L.  p.  104,  §  Kif)]. 

14.  ('yclopcdic  I..  Diet.  |  cia';/^/ LofTt  Max.]. 

15.  Hurrill  Ij.  Diet,  [ci.ling  1  Bl.  Comm. 
05]. 

16.  II.  S.      Mays,  I  Ida.  703,  770. 

17.  Piindorf  r.  "l liiniiltoii,  17  Q.  U.  D.  070, 
075,  0  .^Hpin.  44,  55  L.  .1.  i).  H.  540,  55  L.  T. 
Ilcp.  N.  S.  4!)!),  35  Wkly.  liep.  70. 

18.  "  DanKcrous  and  enticing  machine" 
Hco  WmIsIi  IK  l''il,chhiirg  K,  Co.,  145  N.  V.  301, 


307,  39  N.  E.  1008,  27  L.  R.  A.  724,  45  Am. 
St.  Rep.  615;  Travell  v.  Bannerman,  71  N.  Y. 
App.  Div.  439,  441,  75  N.  Y.  Suppl.  866. 

"  Dangerous  parts  of  machinery "  see 
Hindle  f.,  Birtwistle,  [1897]  1  Q.  B.  192.  195: 
Redgrave  v.  Lloyd,  [1895]  1  Q.  B.  876,  880,  18 
Cox  C.  C.  149,  59  J.  P.  29.3,  64  L.  J.  M.  C. 
155,  72  L.  T.  Rep.  N.  S.  565,  15  Reports  403, 
43  Wkly.  Rep.  527. 

"  Dangerous  place  "  as  used  in  an  instruc- 
tion to  a  jury  see  Fernandes  v.  Sacramento 
City  R.  Co.,  52  Cal.  45,  48. 

"  Dangerous  thing  "  see  3  Cyc.  1030  note  79. 

"  Dangerous  trade  or  business  "  see  Atlan- 
tic Dock  Co.  Libby,  45  N.  Y.  499,  502 
[citing  Aiken  i;.  Wasson,  24  N.  Y.  482,  484]  ; 
Atlantic  Dock  Co.  ?;.  Leavitt,  50  Barb.(N.  Y.) 
135,  141. 

"  Combustible  and  dangerous  materials " 
see  Rex  v.  McGregor,  4  Ont.  L.  Rep.  198, 
202. 

19.  West  r.  Ward,  77  Iowa  323,  325,  42 
N.  W.  309,  14  Am.  St.  Rep.  284. 

20.  W('l)st(-r  Diet,  [quoted  in  Texas,  etc., 
R.  Co.  r.  Motlier,  5  Tox.  Civ.  App.  S7,  03, 
24  S.  W.  791. 

21.  State      Larkin,  24  Mo.  App.  410,  411. 

22.  Coiilcs  ')'.  Canaan,  51  Vt.  129,  137; 
AVchslci'  Diet,  [quoted  in  Texas,  olc.  I!.  Co. 
r.  MotJier,  5  Tex.  Civ.  App.  87,  93,  24  S.  W. 
79] . 
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erection  or  repair,  or  that  excavation,  more  or  less  deep,  which  is  needed  in 
order  to  put  down  a  sidewalk  of  stone  slabs.^^  (See,  generally,  Builders  and 
Aechitects.) 

DANGEROUS  EXPOSURE.  As  applied  to  navigation,  not  the  mere  possibility 
of  injury  through  some  mischance  not  reasonably  likely  to  occur,  but  an  exposure 
that  is  clearly  liable  to  receive  or  inflict  injury  in  the  ordinary  chances,  mistakes, 
and  hazards  of  navigation ;  such  as  are  to  be  reasonably  apprehended  as  liable  to 
arise.'^^    (See,  generally.  Marine  Insurance  ;  Shipping.) 

DANGEROUS  WEAPON.'^^  A  weapon  likely  to  produce  death  or  great  bodily 
harm  ;  a  weapon  capable  of  producing  death  or  great  bodily  harm,^'  or  danger- 
ous to  life.^'^  (Dangerous  Weapon  :  Assault  and  Battery  With,  see  Assault  and 
Battery  ;  Homicide.    Carrying,  see  Weapons.    Homicide  With,  see  Homicide. 

DANGERS  OF  LAKE  NAVIGATION.  All  the  ordinary  perils  which  attend 
navigation  on  the  lakes,  and  among  others,  that  which  arises  from  shallowness  of 
the  waters  at  the  entrance  of  harbors  formed  from  them.^" 

DANGERS  OF  NAVIGATION.  Latent  dangers,  and  not  such  as  are,  or  ought  to 
be,  patent,  which  can  be  avoided  by  skill,  judgment  and  foresight  of  the  persons 
engaged  in  navigation ;  ^  an  expression  equivalent  to  Dangers  of  the  Seas,^^ 
€[.  V.    (See,  generally.  Marine  Insurance  ;  Shipping.) 

DANGERS  OF  RIVER  NAVIGATION.  Natural  accidents  peculiar  to  that  ele- 
ment, which  do  not  happen  at  the  intervention  of  man  a  term  which  embraces 
dangers  by  collision,  where  there  has  been  no  fault,  or  want  of  ordinary  care  and 
skill  on  the  part  of  those  navigating  the  injured  boat.^^ 

DANGERS  OF  THE  RIVER.  The  natural  accidents  incident  to  river  naviga- 
tion, and  not  such  as  skill  and  foresight  could  avoid ;  ^  those  accidents  which  are 


23.  Schweickhardt  v.  St.  Louis,  2  Mo.  App. 
571,  579. 

24.  The  Mary  Powell,  31  Fed.  622,  624 
{quoted  in  The' Michigan,  52  Fed.  501,  504]. 

25.  "  Offensive  and  dangerous  weapons 
■would  seem  to  be  synonymous  terms."  Mc- 
Millan, J.,  in  State  v.  Dineen,  10  Minn.  407 
[citing  1  Bishop  Cr.  L.  §  200;  1  Kussell 
Crimes  118]. 

26.  U.  S.  V.  Reeves,  38  Fed.  404,  406; 
U.  S.  V.  Williams,  2  Fed.  61,  64,  6  Sawy.  244. 

27.  State  r.  Godfrey,  17  Oreg.  300,  302, 
20  Pae.  625,  11  Am.  St.  Eep.  830.  And  see 
State  V.  Scott,  39  La.  Ann.  943,  944,  3  So.  83. 

28.  People  v.  Rego,  36  Hun  (N.  Y.)  129, 
131  [citing  Abbott  L.  Diet.].  And  see  U.  S. 
V.  Small,  27  Fed.  Cas.  No.  16,314,  2  Curt. 
241. 

The  term  may  include:  A  loaded  pistol 
(State  V.  Baker,  20  R.  I.  275,  278,  38  Atl.  653, 
78  Am.  St.  Rep.  863)  ;  a  sword  or  pistol  (U.  S. 
V.  Wood,  28  Fed.  Cas.  No.  16,756,  3  Wash. 
440)  ;  a  large  piece  of  timber  (State  V.  Al- 
fred, 44  La.  Ann.  582,  10  So.  887 ) .  And  see 
3  Cj^c.  1029  note  79.  But  see  State  v.  Nelson, 
38  La.  Ann.  942,  943,  58  Am.  Rep.  202,  where 
it  did  not  include  a  razor. 

When  a  knife,  described  in  the  bill  of  ex- 
ceptions as  a  "  jack-knife  "  will  be  considered 
as  a  dangerous  weapon  see  Com.  r.  O'Brien, 
119  Mass.  342,  343,  20  Am.  Rep.  325. 

29.  Western  Transp.  Co.  v.  Downer,  11 
Wall.  (U.  S.)  129,  133,  20  L.  ed.  160  [quoted 
in  Insurance  Co.  of  North  America  r.  Lake 
Erie,  etc.,  R.  Co.,  152  Ind.  333,  53  N.  E. 
382]. 

Dangers  of  Lake  Ontario  as  used  in  a  ship- 
ping contract  see  Fairchild   v.  Slocum,  19 
Wend.  (N.  Y.)  329,  333. 
[17] 


30.  Costigan  v.  Michael  Transp.  Co.,  38 
Mo.  App.  219,  229  [citi7ig  Hill  r.  Sturgeon,  28 
Mo.  323,  327]. 

31.  Baxter  v.  Leland,  2  Fed.  Cas.  No. 
1,124,  Abb.  Adm.  348,  352. 

Loss  from  dangers  of  navigation  see  6  Cyc. 
410  note  41. 

32.  Hays  v.  Kennedy,  3  Grant  (Pa.)  351, 
301,  dissenting  opinion. 

33.  Hayes  r.  Kennedy,  2  Pittsb.  (Pa.)  262, 
267,  where  it  is  said:  "But  it  seems  to 
me  that  '  dangers  of  the  river  navigation ' 
is  a  phrase  of  larger  import  than  '  dangers 
of  the  river.' " 

34.  Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  148,  24  Am.  Dec.  716;  Hill  r.  Sturgeon, 
35  Mo.  212,  213,  86  Am.  Dee.  149;  Hill  v. 
Sturgeon,  28  Mo.  323,  327  [citing  Coggs  V. 
Bernard,  1  Smith  Lead.  Cas.  270  note] ;  Wil- 
liams r.  Branson,  5  N.  C.  417,  419,  4  Am. 
Dec.  562.  See  also  Whitesides  v.  Tburlkill, 
12  Sm.  &  M.  (Miss.)  599,  600,  51  Am.  Dec. 
128  (where  it  is  said:  "By  the  common 
law  a  carrier  of  goods  is  regarded  as  an  in- 
surer. .  .  .  But  the  party  may  limit  and 
narrow  down  this  common  law  liability,  by 
express  stipulation  in  his  contract.  The  ex- 
ception of  the  '  dangers  of  the  river,'  is  one 
instance  of  this  limitation");  Gordon  v.  Lit- 
tle, 8  Serg.  &  R.  (Pa.)  533,  561,  11  Am.  Dec. 
632  (where  Gibson,  J.,  said:  "The  words 
'  unavoidable  dangers  of  the  river,'  seem  to 
me  equivalent  to  the  words  '  perils  of  the 
sea,'  in  a  policy  of  insurance ;  and  these  are 
well  understood  to  mean  those  dangers  which 
arise  from  tempests,  storms,  rocks  and  sands; 
they  are,  in  fact,  '  the  unavoidable  dangers  ' 
of  the  seas;"  and  Duncan,  J.,  observed  that 
"  '  inevitable  dangers   of  the  river,'   is  not 
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peculiar  to  the  element  of  water;"'  also  all  hidden  oLstructions  in  the  river,  a« 
rocks,  logs,  eawyei's,  and  the  like  which  could  not  be  foreseen  or  avoided  by  human 
prudence."'' 

DANGERS  OF  THE  ROADS.  As  used  in  a  bill  of  lading,  dangers  incident  to 
marine  roads  in  which  vessels  lie  at  anchor,  or,  in  reference  to  inland  transporta- 
tion, dangers  which  are  immediately  caused  by  roads,  as  the  overturning  of 
carriages  in  rough  and  precipitous  places.^^    (See,  generally,  Caeeieks  ;  Shipping.) 

DANGERS  OF  THE  SEAS."**  The  Dangers  of  IS^avig'ation,"^  q.  v.  ;  perils  of 
the  seas;*^  those  perils  which  are  peculiar  to  the  sea;'*^  inevitable  perils,  or  acci- 
dents, upon  that  element ;  those  accidents  peculiar  to  navigation,  tliat  are  of 
extraordinary  nature,  or  arise  from  irresistible  force,  or  overwhelming  power, 
which  cannot  be  guarded  against  by  the  ordinary  exertions  of  human  skill  and 
prudence ;  dangers  that  arise  upon  the  sea,  which  would  not  include  every 
hazard  and  danger,  from  the  beginning  to  the  end  of  the  voyage,  of  whatever 
kind,  or  with  equal  propriety,  only  those  dangers  which  arise  directly  and  exclu- 
sively from  that  element,  of  which  that  is  the  efficient  cause.^  (Dangers  of  the 
Seas :  Exceptions  in  Contracts  of  Affreightment,  see  Shipping.  Insurance 
Against,  see  Marine  Insurance.) 

Danism.    The  act  of  lending  money  on  usury (See,  generally,  UsrEY.) 

DANS  ET  RETINENS  NIHIL  DAT.  A  maxim  meaning  "  One  who  gives  and 
yet  retains,  does  not  give  eifectually."  ""^ 

DANSEUSE.    a  dancer  who  appears  in  public  entertainments.^'^ 

DANS  UN  FAYS  LIBRE,  ON  CRIE  BEAUCOUP,  QUIQU'ON  SOUFFRE  PEU  ;  DANS 
UN  PAYS  DE  TYRANNIE,  ON  SE  PLAINT  PEU  QUOIQU'ON  SOUFFRE  BEAUCOUP. 


more  definite  or  certain  than  '  perils  of  the 
sea  '  ") . 

35.  Sampson  v.  Gazzam,  6  Port.  (Ala.) 
123,  132,  30  Am.  Dec.  578. 

36.  Turney  v..  V.'ilson,  7  Yerg.  (Tenn.) 
340,  342,  27  Am.  Dec.  515.  And  see  Hibernia 
Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  17  Fed.  478, 
480,  5  McCrary  397. 

"  Low  water  is  not  to  be  classed  among 
the  dangers  of  the  river."  Mahon  v.  The 
Olive  Branch,  18  La.  Ann.  107,  108. 

37.  De  Rothschild  v.  Roj-al  Mail  Steam 
Packet  Co.,  7  Exch.  734,  743,  21  L.  J.  Exch. 
273. 

38.  This  "expression  has  a  legal  significa- 
tion, somewhat  different  from  what  might 
ordinarily  be  inferred  from  the  primary 
meaning  of  the  words."  Stephens,  etc., 
Transp.  Co.  v.  Tuckerman,  33  N.  J.  L.  543, 
550.  And  it  "  is  somewhat  of  an  equivocal 
expression."  Merrill  v.  Arev,  17  Fed.  Gas. 
No.  9,4fiS,  3  Ware  215,  218. 

39.  Ba.xter  v.  Leland,  2  Fed.  Cas.  No.  1,124, 
Abb.  Adm.  348,  352. 

40.  Baxter  r.  Leland,  2  Fed.  Cas.  No.  1,124, 
Abb.  Adm.  348.  352:  Pandorf  r.  Hamilton,  17 
Q.  B.  D.  070,  075,  G  Aspin.  44,  55  L.  J.  Q.  B. 
.546,  55  L.  T.  Rep.  N.  S.  499,  35  Wkly.  Rep. 
70. 

41.  Airey  v.  Merrill,  1  Fed.  Cas.  No.  115, 
2  Curt.  8,  9  \ciling  .3  Kent  Comm.  275;  Story 
liaihn.  !)  512  |,  where  it  i.s  said:  "So  it  has 
been  generally  understood.  It  is  true  that 
a  hrrtadcr  inoiining  has,  in  many  eases  of  in- 
Kurancp,  Ijeen  given  to  it;  and  it  would  not 
be  praci ieabU'  tfj  fiv  any  definition  of  ilie 
phrase  which  would  be  justly  a])plieable  lo 
it  in  nil  contracts.  The  words  have  a  strict 
Bcnse,  in  whidi  lli(y  include  only  the  natural 


accidents  peculiar  to  the  sea.  They  have  also 
a  more  extended  sense  in  which  they  import 
accidents  occurring  upon  the  sea."  And  see 
Wilson  V.  The  Xantho,  12  App.  Cas.  503,  G 
Aspin.  207,  56  L.  J.  Adm.  116,  57  L.  T.  Rep. 
N:  S.  702.  36  Wkly.  Rep.  353. 

42.  \Mlliams  v.  Grant,  1  Conn.  487,  492, 
7  Am.  Dee.  235. 

43.  Stephens,  etc.,  Transp.  Co.  r.  Tucker- 
man, 33  N.  J.  L.  543,  551 ;  Tuckerman  i". 
Stephens,  etc.,  Transp.  Co.,  32  N.  J.  L.  320, 
323. 

This  phrase,  whether  understood  in  its 
most  limited  sense,  as  importing  only  a  loss 
by  natural  accidents  peculiar  to  that  element; 
or  whether  imderstood  in  its  more  extended 
sense  as  including  inevitable  accidents  upon 
that  element,  must  still,  in  either  ease,  be 
clearly  understood  to  include  only  such  losses 
as  are  of  an  extraordinary  nature,  or  arise 
from  some  irresistible  force,  or  some  over- 
whelming power,  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human 
skill  and  prudence.  The  Reeside,  20  Fed.  Cas. 
No.  11.G57,  2  Sumn.  567,  571. 

Wider  in  scope  than  act  of  God  see  Ste- 
phens, etc.,  Transp.  Co.  r.  Tuckerman,  33 
N.  J.  L.  543,  551.    And  .see  Act  of  God. 

44.  i\Ierrill  /•.  Arev,  17  Fed.  Gas.  No.  9,408, 
3  Ware  215,  218. 

45.  Black  L.  Diet. 

46.  Trayner  Leg.  ]\Iax. 

47.  Baron  Placide,  7  La.  Ann.  229,  230, 
where  the  court  in  sjieaking  of  a  contract 
entered  into  by  a  lady  said:  "Her  emploi. 
\v:\n  that  of  premiere  scconde  dniiseuse,  and 
slie  could  not  be  required  to  a])pear  in  any 
(lances  which  did  not  enter  into  ihat  cmplo't, 
according  to  the  usages  of  the  theatre." 
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A  rnaxim  meaning  "  In  a  free  country  there  is  mncli  clamor,  with  little  suffering  ; 
in  a  despotic  state,  there  is  little  complaint  but  much  grievance." 

DARKNESS.  Without  hght and  sometimes  defined  as  an  absence  of  light.^° 
(See  Daylight  ;  Daytime.) 

Darraign.  To  clear  a  legal  account ;  to  answer  an  accusation ;  to  settle  a 
controversy. °' 

DARREIN,  DARREINE,  DARREYNE,  DAREYNE,    DARRAIN.  or  DARRAIGNE. 

Last.''- 

DARREIN  CONTINUANCE.    See  Pleading. 
'   DARREIN  PRESENTMENT.    In  old  English  law,  the  last  presentment.^^ 

DARREIN  SEISIN.  A  plea  which  lay  in  some  cases  for  the  tenant  in  a  writ  of 
right." 

DASH.  In  old  pleading,  a  small  horizontal  line  or  mark  made  or  drawn  over 
certain  letters  to  denote  a  contraction.^^ 

DAT  or  DAT'.  An  abbreviation  of  Data  ((7.  ■«.)  or  Datum  (g'.  -y.)  in  old 
instruments.'''' 

Data.  Grounds  whereon  to  proceed ;  facts  from  which  to  draw  a  con- 
clusion.'"'' In  old  practice  and  conveyancing,  the  date  of  a  deed  ;  the  time  when 
it  was  given  ;  that  is,  executed.^^ 

DATE.^''  As  a  noun,  the  point  of  time  at  which  a  transaction  or  event  takes 
place  ;    time  ;    time  given  or  specified,  time  in  some  way  ascertained  and  fixed  ; 


48.  Tavlcr  L.  Gloss. 

49.  Century  Diet. 

50.  Collett  r.  Northern  Pac.  R.  Co.,  23 
Wash.  COO,  63  Pac.  22,5,  227.  And  see  Boyse 
f.  Rossborough,  6  H.  L.  Cas.  2.  4.5.  3  Jur. 
N.  S.  373.  26  L.  J.  Ch.  256,  5  Wkly.  Rep.  414, 
where  it  is  said :  "  There  is  no  possibility  for 
mistaking  midnight  for  noon ;  but  at  what 
precise  moment  twilight  becomes  darkness  is 
hard  to  determine." 

51.  Black  L.  Diet. 

52.  Burrill  L.  Diet. 

53.  Black  L.  Diet. 

54.  Black  L.  Diet. 

55.  Burrill  L.  Diet.  See  Rex  v.  Harris, 
8  Mod.  327,  where  it  is  said :  "  Such  dashes 
have  been  often  used." 

In  some  instances  it  was  drawn  through 
the  letters.  The  letters  &,  /i  and  I,  were 
dashed  through  the  top ;  the  letter  p  through 
the  bottom.  Burrill  L.  Diet,  [citmg  1  Inst. 
Cler.  2,  6,  15]. 

56.  Burrill  L.  Diet. 

The  Magna  Charta  of  g  Hen.  Ill,  concludes 
thus:  Dat'  apud  Westmon'  undecimo  die 
Februarii,  anno  regni  nostri  nono.  Burrill 
L.  Diet. 

Private  instruments  concluded  in  the  same 
wav.  Daf  London,  tali  die,  anno  supradicto. 
Burrill  L.  Diet. 

57.  Wharton  L.  Lex. 

58.  Black  L.  Diet. 

59.  Amendment  of  date  of  an  order  ap- 
pealed from  see  2  Cyc.  868  note  50. 

'  Effect  of  an  impossible  date  in  a  bill  of 
sale  see  2  Cyc.  251  note  68. 

Materiality  of  date  in  respect  to  a  con- 
tinuance see  9  Cyc.  128  note  89. 

When  date  in  a  jurat  must  be  stated,  and 
when  its  omission  is  not  fatal  see  2  Cvc.  29. 

60.  McLean  i".  Sworts,  69  Minn.  128,  130, 
71  N.  W.  925,  65  Am.  St.  Rep.  556;  Webster 
Int.  Diet,  [quoted  in  State  r.  Henton,  48 
Nebr.  488,  67  N.  W.  443].    See  also  Smith 


V.  New  York,  14  N.  Y.  Suppl.  449,  450  [citing- 
Webster  Diet.;  Worcester  Diet.]. 

"  Date  of  sale  "  with  reference  to  land  sold 
for  non-payment  of  taxes  see  Mitchell  r. 
Etter,  22  Ark.  178.  181. 

"  From  such  date  "  as  used  in  a  statute  in 
relation  to  the  pay  of  naval  officers  see  U.  S. 
V.  Moore,  95  U.  S.  760,  763,  24  L.  ed.  588. 

"  Prior  in  date  "  as  used  in  insurance  pol- 
icies see  Brown  r.  Hartford  Ins.  Co.,  3  Day 
(Conn.)  58,  67. 

61.  McLean  v.  Sworts,  69  Minn.  128,  130,, 
71  N.  W.  925,  65  Am.  St.  Rep.  556. 

"  Date "  as  used  in  pleading  see  Cromwell 
c.  Grunsden,  2  Salk.  462,  463. 

62.  Bement  v.  Trenton  Locomotive,  ete.^ 
Mfg.  Co.,  32  N.  J.  L.  513,  515,  where  it  is 
said:  "The  primary  signification  of  the 
word  date,  is  not  time  in  the  abstract,  nor 
time  taken  absolutely,  but,  as  its  derivation 
plainly  indicates,  time  given  or  specified,  time 
in  some  way  ascertained  and  fixed;  this  is  the 
sense  in  which  the  word  is  commonly  used. 
When  we  speak  of  the  date  of  a  deed,  we  da 
not  mean  the  time  when  it  was  actually  exe- 
cuted, but  the  time  of  its  execution,  as  given 
or  stated  in  the  deed  itself.  The  date  of  an 
item,  or  of  a  charge  in  a  book  account  is  not 
necessarily  the  time  when  the  article  charged 
was,  in  fact,  furnished,  but  simply  the  time 
given  or  set  down  in  the  account,  in  connec- 
tion with  such  charge.  And  so  '  the  date  of  the 
last  work  done,  or  materials  furnished,  in  such 
claim,'  in  tlie  absence  of  anything  in  the  act 
indicating  a  different  intention,  must  be  taken 
to  mean  the  time  when  such  work  was  done  or 
materials  furnished,  as  specified  in  the  plain- 
tiffs' written  claim." 

Applied  to  a  notice  of  objections  to  a  voter. 
—  Where  a  statute  in  relation  to  elections 
enacted,  that  persons  objecting  to  a  voter 
shall  "  on  or  before  the  25th  day  of  August  " 
give  to  the  overseers  a  notice  according  to  the 
form  numbered  (4.)  in  schedule  (A.),  "or 
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the  day  of  tlie  month,  the  inonth,  and  the  year ;  that  addition  to  a  writ- 
ing or  inscription,  coin,  etc.,  which  specities  the  time  (as  day,  month,  and 
year)  when  tlie  writing  or  inscription  was  given,  or  executed  or  made,  etc.**  In 
letters,  the  time  when  they  were  written  or  sent;  in  deeds,  contracts,  and  wills 
and  otlier  papers,  the  time  of  execution,  and  usually  the  time  from  which  they 
are  to  take  effect  and  operate  on  the  rights  of  persons.''"'  As  a  verb,  to  note  or 
lix  the  time  of,  as  of  an  event  or  transaction.""  (Date  :  Alteration  of  Instrument 
as  to,®''  see  Alterations  of  Instruments.  In  Notice  of  Protest  and  Non-Pay- 
ment, see  Commercial  Paper.  Of  Acknowledgment,"^  see  Acknowledgments. 
Of  Affidavit,"**  see  Affidavits.  Of  Bill  of  Exchange,™  see  Commercial  Paper. 
Of  Bond,'^  see  Bonds.  Of  Check,  see  Commercial  Paper.  Of  Contract,''^  see 
Contracts.  Of  Deed,  see  Deeds.  Of  Execution,  see  Executions.  Of  Mort- 
gage,''^ see  Chattel  Mortgages  ;  Mortgages.  Of  Negotiable  Instrument,  see 
Commercial  Paper.    Of  Promissory  Note,''*  see  Commercial  Paper.    Of  Sum- 


to  the  like  effect,"  Willes,  J.,  said:  "Tlie 
date  here  is  required  for  a  purpose,  and  com- 
prises two  things  —  time  and  the  place  of 
abode  of  the  person  signing  the  notice.  Al- 
though, Avhen  a  date  is  mentioned,  some  time 
is  generally  intended,  as  in  speaking  of  the 
date  of  a  letter,  the  term  just  as  much  in- 
cludes place.  The  time  may  mean  the  precise 
time  when  the  instrument  is  signed,  or  it  may 
mean  the  time  when  it  is  given  or  delivered, 
so  as  to  become  operative.  .  .  .  The  date'  here 
may  equallj'  well  mean  the  day  on  which  the 
objector  signed  the  notice,  or  the  day  on 
which  he  used  it ;  but  it  can  hardly  have  been 
intended  that  it  should  mean  the  latter, 
for  if  so  he  would  be  obliged  to  have  with 
him  when  he  served  it  an  ink-horn  in  order 
to  put  on  the  date,  and  an  almanac  to  know 
that  it  was  right."  Jones  v.  Jones,  L.  R. 
1  C.  P.  140,  143,  Harr.  &  R.  341,  Hopw.  &  P. 
320.  12  Jur.  N.  S.  123,  35  L.  J.  C.  P.  94,  13 
L.  T.  Rep.  N.  S.  633,  14  Wkly.  Rep.  204. 

Applied  to  a  stamp  act. —  Under  a  statute 
which  imposes  a  certain  duty  on  bills,  "  ex- 
ceeding two  months  after  date "  the  date 
means  the  time  expressed  on  the  face  of  a  bill, 
not  the  time  when  it  actually  issued.  Wil- 
liams V.  Jarrett,  ,5  B.  &  Ad.  32,  3.5,  2  L.  J. 
K.  B.  156,  2  N.  &  M.  49,  27  E.  C.  L.  24.  And 
see  Sturdy  v.  Henderson,  4  B.  &  Aid.  592,  6 
E.  C.  L.  615;  Upstone  v.  Marchant,  2  B.  &  C. 
10,  3  D.  &  R.  198,  1  L.  J.  K.  B.  0.  S.  244, 
9  E.  C.  L.  15;  Peacock  v.  Murrell,  2  Stark. 
558,  3  E.  C.  L.  529. 

63.  lielfner  v.  Heffner,  48  La.  Ann.  1088, 
1090,  20  So.  281,  where  it  is  said:  "  The  date 
in  its  ordinary  sense  imports  the  day  of  tlic 
month,  the  month  and  the  year.  That  is 
also  the  legal  significance  of  the  date.  Tiio 
day  of  the  month  is  quite  as  much  a  part  of 
the  date  as  the  month  or  the  year." 

64.  Webster  Diet.  |  quoicd  in  State  v.  Hen- 
ton,  48  Nebr.  488,  492,  67  N.  W.  443;  Jones 
V.  Jones,  L.  R.  1  C.  P.  140,  Harr.  &  R.  341, 
.350,  Ilojnv.  &,  P.  320,  12  Jur.  N.  S.  123,  35 
L.  J.  C.  94,  13  L.  T.  Hep.  N.  S.  633,  14 
Wkly.  Rep.  204).  And  see  Shi|)inan  c.  Forbes, 
97  V,:\\.  572,  574,  32  599. 

That  a  written  agreement  is  valid  iilliioiigli 
luidiiled  see  9  Cyc.  302. 

65.  "'!'()  the  date  is  iisuiilly  added  tlu' 
namo  of  the,  jdaec  wliere  a  writ  ing  is  executed. 


and  this  is  sometimes  included  in  the  term 
date."  Webster  Diet,  [quoted  in  .Jones  r. 
Jones,  L.  R.  1  C.  P.  140,  Harr.  &  R.  341,  350, 
Hopw.  &  P.  320,  12  Jur.  N.  S.  123,  35  L.  J. 
C.  P.  94,  13  L.  T.  Rep.  N.  S.  633,  14  Wkly. 
Rep.  204]. 

Custom  to  give  place  as  well  as  date  see 
7  Cyc.  543. 

66.  Century  Diet. 

"  Dated  on  the  ground "  when  may  be  re- 
garded as  a  mere  surplusage  of  words  see 
Preston  v  Hunter.  67  Fed.  996.  999.  15 
C.  C.  A.  148. 

67.  Note  or  bill  with  a  blank  date  when 
indorsee  has  a  right  to  fill  in  the  date  see  2 
Cyc.  163. 

That  the  date  of  an  instrument  is  a  ma- 
terial part  thereof  see  2  Cyc.  201. 

68.  That  a  certificate  of  acknowledgment 
will  not  be  invalidated  by  mistake  as  to  date 
nor  by  the  want  of  a  date  see  1  Cyc.  572. 

69.  That  date  is  not  an  essential  part  of 
an  affidavit  see  2  Cyc.  22. 

70.  Changing  date  of  a  bill  of  exchange  see 
9  Cyc.  127  note  83. 

71.  Appeal-bond  not  fatally  defective  be- 
cause not  dated  see  2  Cyc.  838. 

That  a  misrecital  of  date  of  judgment  may 
not  be  fatal  to  bond  on  appeal  see  2  Cyc.  839. 

That  a  bond  erroneously  dated  or  without 
a  date  will  be  valid  see  5  Cyc.  734. 

That  an  appeal-bond  is  not  invalidated  by 
a  clerical  error  as  to  date  see  2  Cyc.  842  note 
53. 

That  an  appeal  will  not  be  dismissed  be- 
cause date  of  the  bond  M-as  omitted  see  3  Cvc. 
139  note  44. 

Where  the  date  of  a  judgment  is  left  blank 
in  the  bond  the  bond  may  be  identified.  See 
2  Cyc.  839  note  35. 

72.  When  day  of  execution  of  a  contract 
must  be  stated  see  9  Cyc.  716. 

73.  Date  of  mortgage  when  will  be  deemed 
^ufTiciently  stated  see  4  Cyc.  733  note  77. 

Date  of  execution  need  not  be  stated  in  a 
chattel  mortgage.    See  6  Cyc.  1006. 

74.  Ettect  of  a  note  bearing  date  prior  to 
that  of  th(>  mortgage  sec  4  Cyc.  732  note  73. 

Note  and  lease  bearing  different  dates  may 
lie  coiihI rued  togc-tlier  see  7  Cyc.  G20  note  8(i. 

One  day  after  date  as  used  in  a  note  sec 
7  Cyc.  840  niite  29. 
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mons  or  Other  Process,'^  see  Process.  Of  Will,  see  Wills.  Of  Writ  of  Attaeli- 
ment,™  see  Attachment.  Yariance- — -In  Action  on  Bond,  see  Bonus  ;  In  Action 
on  l^egotiable  Instrument  as  to  Date  of  Execution,  see  Commekcial  Paper.) 

DATE  OF  AN  INSTRUMENT.  The  time  when  the  instrument  was  delivered 
and  takes  effect.''^    (See  Date.) 

Date  of  ISSUE.'^  In  reference  to  patents,  the  date  from  which  the  patent 
takes  date,  or  its  term  begins  to  run.™  When  applied  to  notes,  bonds,  etc.,  of  a 
series,  usually  the  arbitrary  date  fixed  as  the  beginning  of  the  term  for  which  they 
run,  without  reference  to  the  precise  time  when  convenience  or  the  state  of  the 
market  may  permit  of  their  sale  or  delivery.^*^ 

DATE  OF  ORIGINAL  IMPORTATION.  As  used  in  a  statute  relative  to  mer- 
chandise deposited  in  bond,  the  date  of  the  arrival  of  the  goods  at  the  interior 
port  of  destination.^^    (See,  generally,  Customs  Duties.) 

DATIVE  TUTORSHIP  or  DATIVE  CURATORSHIP.  That  which  is  conferred  by 
a  family  meeting  on  a  person  having  charge  of  a  minor,  or  of  an  interdict.^^ 

DA  TUA  DUM  TUA  SUNT,  POST  MORTEM  TUNC  TUA  NON  SUNT.  A  maxim 
meaning  "  Give  the  things  which  are  yours  whilst  they  are  yours ;  after  death 
they  are  not  yours."  ^ 

DATUM.    In  old  conveyancing,  given ;  dated  ;  ^*  a  Date,^^  q.  v. 

DATUR  DIGNIORI.    a  maxim  meaning  "  It  is  given  to  the  more  worthy." 

DATUS.    In  old  conveyancing.  Date  {£■  '^■)  or  giving.^^ 

DAUGHTER.^^  A  female  child ;  an  immediate  female  descendant.™  (See 
Children  ;  and,  generally,  Descent  and  Distribution  ;  Wills.) 


75.  That  an  omission  to  place  the  date  of 
a  writ  in  a  specified  place  may  be  cured  by  an 
amendment  see  4  Cye.  550. 

76.  Date  of  the  levy  of  an  attachment  see 
4  Cye.  610. 

Effect  of  the  date  of  a  lien  of  attachment 
see  4  Cyc.  623. 

77.  Jones  i".  Jones,  L.  E.  1  C.  P.  140,  143, 
Harr.  &  E.  341,  Hopw.  &  P.  320,  12  Jur.  N.  S. 
123,  35  L.  J.  C.  P.  94,  13  L.  T.  Eep.  N.  S. 
633,  14  Wkly.  Eep.  204. 

78.  As  applied  to  bankruptcy  proceedings. 
—  The  time  of  the  delivering  out  of  a  fiat 
in  bankruptcy,  as  an  operative  instrument, 
has  been  held  to  be  the  "  date  of  issuing  "  of 
it  within  2  &  3  Vict.  c.  29.  Pewtress  v.  An- 
nan, 9  Dowl.  P.  C.  828,  836  Icited  in  Jones  v. 
Jones,  L.  E.  1  C.  P.  140,  Harr.  &  E.  341,  348, 
Hopw.  &  P.  320,  12  Jur.  N.  S.  123,  35  L.  J. 
C.  P.  94,  13  L.  T.  Eep.  N.  S.  633,  14  Wkly. 
Eep.  204,  where  it  is  said :  "  The  true  mean- 
ing of  the  date  was  there  held  to  be,  not 
merely  the  day  which  was  put  upon  the  docu- 
ment, but  the  time  of  delivering  it  out  of  the 
bankrupt  oflfice  "] . 

79.  De  Florez  v.  Eaynolds,  8  Fed.  434,  441, 
17  Blatchf.  436,  where  it  is  said:  "Under 
§  8  of  the  Act  of  1836,  in  force  when  the  Act 
of  1861  was  passed,  .  .  the  patent  could 
'  take  date '  from  a  date  earlier,  though  not 
exceeding  six  months  earlier,  than  '  the  actual 
issuing  of  the  patent.'  The  actual  date  of  is- 
suing was  one  thing,  one  date.  The  date  from 
which  the  patent  took  date,  or  its  term  began 
to  run,  was  another  thing,  another  date.  The 
latter  date  may  very  properly  be  called  '  the 
date  of  issue.'  Such  latter  date  need  not 
necessarily  be  a  date  expressed  on  the  face  of 
the  patent." 

80.  Yesler  v.  Seattle,  1  Wash.  308,  322, 


25  Pac.  1014  [quoted  in  Gage  v.  McCord, 
(Ariz.  1898)  51  Pac.  977,  979]. 

81.  Farwell  v.  Spalding,  24  Fed.  18,  19. 

82.  Bothick's  Interdiction,  43  La.  Ann. 
547,  550,  9  So.  477. 

83.  Wharton  L.  Lex.  [citing  Bulstr.  18]. 

84.  Burrill  L.  Diet,  [citing  Coke  Litt.  6a]. 

85.  Burrill  L.  Diet. 

86.  Bouvier  L.  Diet. 

Applied  in  Woodward  v.  Fox,  2  Vent.  267, 
268. 

87.  Burrill  L.  Diet.  And  see  Cromwell  v. 
Grumsdale,  12  Mod.  193,  194,  where  Holt, 
C.  J.,  in  speaking  of  the  date  of  a  deed  in 
a  declaration  said  that  "  the  cujus  datus  shall 
be  understood  of  the  delivery,  and  not  the 
date ;  cujus  datus  shall  be  the  giving  of  which 
was,  &c." 

"A  die  datus  excludes  the  day  [of  date]." 
Haths  V.  Ash,  2  Salk.  413. 

88.  Legitimate  daughters. —  In  Kelly  v. 
Hammond,  26  Beav.  36,  37,  it  is  said: 
"  The  gift  is  to  '  daughters '  as  a  class,  and 
daughters  prima  facie  mean  legitimate 
daughters." 

89.  Laker  v.  Hordern,  1  Ch.  D.  644,  649,  45 
L.  J.  Ch.  315,  34  L.  T.  Eep.  N.  S.  88,  24  Wkly. 
Eep.  .543. 

"Daughter"  as  used  in  a  statute  not  the 

same  as  "  child  "  see  Schmit  v.  Mitchell,  50 
Minn.  251,  255,  61  N".  W.  140. 

90.  And  "not  an  adopted  daughter,  a  step- 
daughter, or  daughter  in  law.  People  v. 
Kaiser,  119  Cal.  456,  457,  51  Pac.  702. 

A  bequest  to  an  "  oldest  daughter "  was 
construed  in  Ward  v.  Espy,  6  Humphr. 
(Tenn.)  447,  449. 

"Daughter"  as  used  in  an  indictment 
charging  carnal  intercourse  see  State  v.  Law- 
rence, 95  N.  C.  659,  660. 
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DAY."  Tlie  space  of  time  wlucli  elapses  wliile  the  earth  makes  a  complete 
revolution  upon  its  axis  ; '•'^  twenty-four  hours ; '^'^  a  Civjx.  Day  {(£.  v.)  of  twenty- 
four  hours,  beginning  and  ending  at  midnight ;  '■^  a  period  of  time  consisting  of 
twenty-four  hours,  and  including  the  solar  day  and  the  night;"'  the  space  of 
twenty-four  hours  from  midnight  to  midnight ;  the  time  elapsing  from  one  mid- 
night to  the  succeeding  one;"^  the  unit  of  time,  commencing  at  twelve  o'clock 


91.  "The  term  day  has  a  well-known 
signification."  Eureka  v.  Diaz,  89  Cal.  467, 
470,  26  Pac.  961. 

"  Days  "  in  a  bill  of  lading  means  working 
days,  not  running  days.  Cockran  v.  lietberg, 
3  Esp.  121,  123. 

"  Clear  days "  see  Robinson  v.  Foster,  12 
Iowa  186,  189;  Walsh  v.  Boyle,  30  Md.  262, 
267:  Eex  v.  Herefordshire,  3  B.  &  Aid.  581, 
5  E.  C.  L.  335;  Parr  v.  Jewell,  10  C.  B.  684, 
700,  81  E.  C.  L.  684,  per  Pollock,  C.  B.  And 
see  7  Cyc.  188. 

Consecutive  days.— In  Matthews  v.  Ar- 
thur, 61  Kan.  455,  59  Pac.  1067,  1068,  the 
court  said :  "  We  have  no  doubt  that  the 
V70rd  '  days,'  when  used  in  a  statute  which 
does  not  express  a  contrary  definition,  means 
•  consecutive  days,  and  is  inclusive  of  days  non 
juridicus  as  well  as  secular  days." 

92.  Miner  v.  Goodyear  India  Rubber  Glove 
Mfg.  Co.,  62  Conn.  410,  411,  26  Atl.  643 
(where  it  is  said:  "  In  the  sense  of  the  law 
a  day  includes  in  it  the  whole  twenty-four 

; hours,  'the  law  generally  rejecting  all  frac- 
tions of  a  day  in  order  to  avoid  disputes  '  " )  ; 
White  V.  Dallas  Coimty,  87  Iowa  563,  565,  54 

:N.  W.  368 ;  State  v.  Michel,  52  La.  Ann.  936, 
941,  27  So.  565,  78  Am.  St.  Rep.  364,  49 
L.  R.  A.  218  [citing  People  v.  Hatch,  33  111. 
'9,  137;  Abbott  L.  Diet.;  Bouvier  L.  Diet.]; 
Bouvier  L.  Diet,  [quoted  in  People  v.  Hatch, 
33  111.  9,  137].  And  see  Lester  v.  Garland, 
15  Ves.  Jr.  248,  257,  10  Rev.  Rep.  68,  33  Eng. 
Reprint  748. 

93.  Zimmei-man  v.  Cowan,  107  111.  631, 
'637,  47  Am.  Rep.  476  [citing  People  r.  Hatch, 
33  111.  9,  137];  State  v.  Michel,  52  La.  Ann. 
936,  941,  27  So.  565,  78  Am.  St.  Rep.  364,  49 
L.  R.  A.  218  [citing  People  v.  Hatch,  33 
111.  9,  137;  Abbott  L.  Diet.;  Bouvier  L. 
Diet.]. 

94.  Opinion  of  Justices,  45  N.  H.  607,  610 
[quoted  in  Corwin  V.  Controller  Gen.,  6  S.  C. 
390,  399]  ;  Shaw  V.  Dodge,  5  N.  H.  462,  465. 

95.  Helphenstine  v.  Vincennes  Nat.  Bank, 
■65  Ind.  582,  589,  32  Am.  Rep.  80  [citing  Brac- 
ton,  fol.  204;  Coke  Litt.  135«],  where  it  is 
said:  "Each  of  the  28th  and  29th  days  of 
February,  in  the  leap-year,  is  a  day  of  twenty- 
four  hours'  duration ;  and,  whore  these  two 
days  occur  in  any  period  of  days  loss  than  one 
year,  wo  arc  clearly  of  tlie  opinion,  that,  un- 
der tlio  la  w  of  this  State,  they  ought  to  be  and 
must  1)(!  icgardod  and  computed  ns  two  days, 
and  not  as  one  day,  for  any  ])urpose."  But 
see  Swift  v.  Tousoy,  5  Ind.  19(i,  197,  where  it 
is  said:  "  Bhickslcnie  says  tiiat  tliougli  the 
bisHOxtilc!  or  Ion])  year  consists  ])rop('rly  of 
three  liiindi'ed  mid  sixiy-six  days,  yei-  by  stnt. 
21  II.  3  tiie  iiicrcaHiiig  day  in  tlie  loaj)  yojir, 
together  with  the,  preeoding  day,  sliall  b(^  iw- 
coiuiled  only  as  one  day." 

Natural  and  solar  day.  -"'riioiigh  l-lio  nat- 
ural (lay  conKisln  id'  tweiily-fiuir  lioiirs;  yet. 


as  it  comprehends  the  solar  day  and  the  night, 
we  speak  of  day  and  night  within  the  period 
of  the  natural  day,  to  distinguish  the  differ- 
ent parts  of  the  day.  Hence,  the  propriety  of 
the  expression,  the  evening  of  a  day,  or,  the 
evening  following  a  day ;  and  they  have  both 
the  same  import  in  common  understanding, 
and  are  used  with  equal  propriety  in  refer- 
ence to  the  solar  day,  and  the  night,  as  com- 
prehended in  the  natural  day.  We  make  use 
of  language  appropriate  to  the  solar  day,  not 
because  we  adopt  it,  but  for  the  purpose  of 
distinguishing  certain  portions  of  the  natural 
day."  Fox  v.  Abel,  2  Conn.  541,  543  [citing 
Coke  Litt.  135].  And  see  State  v.  Padgett, 
18  S.  C.  317,  322  [citing  Coke  Litt.  135], 
where  it  is  said:  "The  division  of  time 
which  most  strikes*  us,  is  that  into  day  and 
night.  One  rotation  of  the  earth  in  twenty- 
four  hours  produces  a  period  of  light  and  a 
period  of  darkness  of  about  equal  lengtli,  and 
it  is  entirely  conventional  at  what  point  of 
the  circle  we  begin  to  make  the  count ;  but 
of  the  two  periods,  that  of  light,  the  artificial 
day,  is  the  most  important  to  us,  and  from 
this  or  some  other  cause  we  habitually,  in 
common  parlance,  speak  of  the  night  which 
succeeds  a  day  as  the  night  '  of '  that  day  — 
that  is  to  say,  the  night  that  follows,  that 
belong  to  that  day.  'A  day  is  usually  in- 
tended of  a  natural  day,  as  in  an  indictment 
of  burglary  we  say  in  the  night  of  the  same 
day.' " 

96.  State  i:  Brown,  22  Minn.  482,  484, 
where  it  is  said :  "  This  is  the  ordinary  and 
popular  meaning  of  the  word."  And  see  State 
V.  Padgett,  18  S.  C.  317,  323  [citing  Webster 
Unabr.  Diet.],  where  it  is  said:  "  Thus,  with 
us,  the  day  on  which  a  legal  instrument  is 
dated,  begins  and  ends  at  midnight." 

97.  Haines  r.  State,  7  Tex.  App.  30,  33 
[citing  2  Bl.  Comm.  141]. 

Selling  liquor  on  election  day. —  In  an  ac- 
tion under  a  statute  which  rendered  it  unlaw- 
ful "  to  sell  to  any  person  any  intoxicating 
drink  on  any  day  on  which  elections  are  now 
required  to  be  held,"  the  trial  judge  in- 
structed the  jury  "  as  matter  of  law,  dis- 
tinctly and  positively,  that  any  sale  of  liquor 
made  upon  the  day  upon  which  elections  arc 
held,  is  a  misdemeanor  under  [a  statute 
cited]  ;  and  that  the  word  '  day,'  as  used  in 
that  section,  applies  to  the  whole  twenty-four 
hours,  beginning  at  midnight  of  election  morn- 
ing and  ending-  ai,  midnight  of  election  night." 
In  the  sii|ii(ine  cdnrt,  Shn  is\\  (lod,  C.  J.,  said: 
"We  have  no  doubt  Unit  the  court  were  right 
that  the  word  '  day,'  as  used  in  |  the  statute] 
includes  the  whole  twenty-four  hours  of  the 
(lav  upon  whicdi  an  elect  ion  is  hold."  Kane  r. 
Com.,  89  Pa.  St.  522,  52;i,  33  y\m.  Rep.  787 
[quoted  in  Rose  r.  Slate,  107  Oa.  097,  701.  33 
S.  E.  439].  And  see  Jaid<H  L\  State,  29  Tex. 
A))]).  233,  15  S.  VV.  SI 5. 
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p.  M.  and  ending  at  twelve  o'clock  p.  m.,  running  from  midnight  to  midnight;''^  a 
division  of  tinie.^"  Also,  the  time  from  tiie  rising  until  the  setting  of  the  sun, 
and  a  short  time  before  rising  and  after  setting.^  As  used  in  a  statute  or  in  a 
contract,  twenty-four  hours,  and  not  merely  the  day  as  popularly  understood,  from 
sunrise  to  sunset,  or  during  tlie  time  the  light  of  tlie  sun  is  visible.^  At  common 
law,  twenty-four  hours,  extending  from  midnight  to  midnight,  including  morning, 
evening  and  night.^  As  defined  by  statute,  the  period  of  time  between  any  mid- 
night and  the  midnight  following."'    (See,  generally,  Holidays  ;  Sunday;  Time.) 


98.  Benson  v.  Adams,  69  Ind.  353,  354,  35 
Ain.  Kej).  220,  where  it  is  said:  "In  the 
division  of  time  throughout  the  world,  we 
believe  this  is  regarded  as  the  civil  day." 
And  see  Serrell  v.  Rothstein,  49  N.  J.  Eq.  385, 
386,  24  Atl.  369,  where  it  is  said:  "  It  is  not 
necessary  to  consult  a  calendar  to  ascertain 
when  a  day  commences  and  ends."  See  also 
Henderson';.'.  Reynolds,  84  Ga.  159,  162,  10 
S.  E.  734,  7  L.  R.  A.  327  [citing  Anderson  L. 
Diet.]. 

"Different  nations  begin  the  day  at  differ- 
ent times.  Lord  Coke  tells  us,  the  Jews, 
Chaldeans  and  Babyloneans  begin  the  day  at 
sunrise;  the  Umbri  in  Italy,  at  mid-day; 
the  Egyptians  and  Romans,  from  midnight; 
and  so  doth  the  law  of  England,  in  many 
cases."  Fox  v.  Abel,  2  Conn.  541,  546.  And 
see  Pulling  v.  People.  8  Barb.  (N.  Y.)  383, 
385  [citing  Coke  Litt.  135a,  1356],  where  it 
is  said :  "  The  law  of  England  in  many  cases, 
follows  the  Roman  in  this  respect;  and  for 
certain  purposes  also,  it  regards  only  the 
solar  or  artificial  day.  The  same  is  true  like- 
wise of  the  laws  of  this  state." 

Presentation  of  bill  to  governor. — In  speak- 
ing of  the  day  on  which  a  bill  is  presented 
to  the  governor,  the  court  said :  '"A  '  day ' 
in  this  sense  begins  at  12  o'clock  midnight 
and  extends  through  twenty-four  hours  to  the 
next  twelve  o'clock  midnight."  State  r. 
Michel,  52  La.  Ann.  936,  941,  27  So.  565,  78 
Am.  St.  Rep.  364,  49  L.  R.  A.  218  [citing 
Opinion  of  Justices,  45  N.  H.  607,  610; 
Black  L.  Diet.;  2  Bl.  Comm.  141]. 

99.  Bouvier  L.  Diet,  [quoted  in  People  v. 
Hatch,  33  111.  9,  137]. 

1.  Bouvier  L.  Diet,  [quoted  in  People  v. 
Hatch,  33  111.  9,  137],  where  the  term  is  ap- 
plied to  the  artificial  as  distinguished  from 
the  natural  day. 

Natural  distinguished  from  artificial  day. — 
"  The  English  appear  to  have  always  divided 
days  into  natural  and  artificial:  but  at  dif- 
ferent periods,  have  affixed  contrary  meanings 
to  those  terms.  Tlie  time,  from  the  rising  to 
the  setting  of  the  sun,  was,  by  ancient  au- 
thors, called  dies  Solaris,  and  the  night,  dies 
lunaris.  The  solar  day  was  termed  the  natu- 
ral day;  and  the  whole  twenty-four  hours, 
consisting  of  the  solar  day  and  the  night  suc- 
ceeding it,  was  called  the  artificial  day.  But 
afterwards,  and  to  the  present  time,  the  solar 
day  was  termed  the  artificial  day,  and  the 
twenty-four  hours,  commencing  from  the  ris- 
ing of  the  sun  on  one  day,  and  continued 
through  the  night  succeeding,  was  styled  the 
natural  day."  Fox  v.  Abel,  2  Conn.  541, 
546  [citing  Coke  Litt.  135a].'  And  see  Pull- 
ing V.  People,  8  Barb.  (N.  Y.)  384,  385. 

"The  natural  day  has  no  fixed  time  of 


commencement,  in  wliich  mankind  in  gen- 
eral, or  the  different  denominations  of  Chris- 
tians, are  agreed.  .  .  .  The  solar  day  is  as- 
certained by  fixed  and  known  limits ;  it  is 
subject  to  no  difficulties,  respecting  its  com- 
mencement and  close;  and  is  always  under- 
stood, in  common  parlance,  by  the  word,  day, 
as  distinguished  from  evening,  or  night." 
Fox  V.  Abel,  2  Conn.  541,  548. 

2.  Benson  v.  Adams,  69  Ind.  353,  354,  35 
Am.  Rep.  220  [citing  Sadler  v.  Leigh,  4 
Campb.  195;  2  Bl.  Comm.  141;  Bouvier  L. 
Diet.],  where  it  is  said:  "The  fractions 
of  a  daj'  in  statutes,  or  legal  proceedings,  or 
in  contracts,  are  not  generally  considered; 
but  when  the  rights  of  parties  depend  upon 
the  precedence  of  time  in  the  same  day,  or 
upon  a  given  hour  or  fraction  of  a  day,  it 
may  be  alleged  or  proved,  as  any  other  fact. 
But,  unless  the  meaning  of  the  word  is  in 
some  way  restricted,  it  will  be  held  to  include 
the  twenty-four  hours." 

Applied  to  legislative  session. —  In  an  ac- 
tion by  an  employee  of  the  legislature  to  en- 
force a  claim  for  "  extra  "  services  rendered, 
the  court  said:  "We  think  it  too  clear  for 
discussion  that  the  word  '  day,'  as  used  in 
the  statute,  covers  whateA'er  period  of  the 
twenty-four  hours  the  legislators  choose  to 
remain  in  session."  Robinson  v.  Dunn,  77 
Cal.  473.  475,  19  Pac.  878,  11  Am.  St.  Rep. 
297. 

Applied  to  use  of  a  machine. —  ^Vhere  a 
reaping  machine  was  sold  with  leave  to  test 
the  same  by  using  it  for  one  day,  the  court 
said :  "  The  purpose  of  this  provision  in  the 
contract  was  to  give  the  purchaser  a  fair  oj)- 
portunity  to  test  the  machine :  he  was  to 
have  it  during  an  entire  day.  The  word  day 
is  to  be  imderstood  with  reference  to  the 
usage  of  farmers  in  the  working  of  such  ma- 
chines." Fuller  V.  Schroeder,  20  Nebr.  631, 
646,  31  N.  W.  109.  See  also  Fay  v.  Brown, 
96  Wis.  434,  441,  71  N.  W.  895,  where  the 
agreement  was  to  complete  a  plant  capable  of 
constructing  and  turning  out  "  ten  new  box 
cars  per  day,"  and  the  court  said :  "  We 
agree  entirely  with  the  trial  court  in  con- 
struing the  word  '  day '  as  here  used  to  mean 
the  ordinary  working  day,  and  not  as  mean- 
ing twenty-four  hours." 

"  On  a  day  certain "  as  used  in  a  statute 
see  Reg,  v.  Convers,  8  Q.  B.  981,  992,  10  Jur. 
899,  15  L.  J.  Q.  B.  300,  55  E.  C.  L.  981. 

3.  Fox  V.  Abel,  2  Conn.  541,  542  [citing  2 
Bl.  Comm.  141]. 

4.  CaUfornia.~'Po\.  Code,  §  3259  [quoted 
in  Derby  r.  Modesto,  104  Cal.  515,  522,  38 
Pac.  900;  Eureka  r.  Diaz,  89  Cal.  467,  470, 
26  Pac.  961]. 

Indiana. —  Sexton    v.     Goodwine,  (App. 
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DAY  IN  COURT.  Tlie  day  on  which  the  cause  is  readied  for  trial  iii  pursuance 
of  the  forms  and  methods  prescribed  by  the  law/' 

DAY  LABORER.  One  whose  engagement  to  labor  is  but  a  day  long/'  (Day 
Laborer :  Lien  For  Wages,  see  Agriculture  ;  Liens  ;  Master  and  Servant  ; 
Mechanics'  Liens.    Right  to  Exemptions,  see  Exemptions.) 

Daylight.  That  portion  of  time  before  sunrise,  and  after  sunset,  which  is 
accounted  part  of  tlie  day,  in  defining  the  offense  of  burglary.''    (See  Daytime.) 

Day  of  trial.  The  day  appointed  by  law  for  trial.^  (See,  generally,  Crimi- 
nal Law  ;  Trial.) 

Days  of  grace.    See  Commercial  Paper. 

DAY'S  WORK.  The  number  of  hours  of  actual  work  constituting  a  day's 
labor,  which  may  be  governed  by  contract,'*  custom,"^  or  statute.^^ 

DAYTIME.  That  portion  of  the  twenty-four  hours  in  which  a  man's  person 
and  countenance  are  distinguishable.-'^    As  defined  by  statute,  the  period  of  time 


1903)  68  N.  E.  929  Iciiing  Benson  v.  Adams, 
69  Ind.  353,  35  Am.  Rep.  220]. 

Minnesota.— G:ea.  St.   (1894)   §  6512. 

'New  Yorfc.— Laws  (1892),  e.  677,  §  27; 
Pulling  V.  People,  8  Barb.  384,  386;  Camp- 
bell t.  International  L.  Ins.  Soc,  4  Bosw. 
298,  310;  Haden  t.  Buddensick,  49  How.  Pr. 
241,  246;  Schwab  v.  Mayforth,  1  N.  Y.  City 
Ct.  177,  178. 

8oufh  Dakota  — Pen.  Code  (1903),  §  41. 

Texas. —  Janks  v.  State,  29  Tex.  App.  233, 
235,  15  S.  W.  815. 

5.  Ketehum  v.  Breed,  66  Wis.  85,  92,  26 
N.  W.  271. 

6.  Caraker  v.  Matthews,  25  Ga.  571,  576, 
per  Benning,  J.,  in  dissenting  opinion. 

The  term  will  include  a  locomotive  en- 
gineer. Sanner  v.  Shivers,  76  Ga.  335, 
336. 

The  term  will  not  include  a  boss  or  di- 
rector of  a  factory  (Kyle  i'.  Montgomery,  73 
Ga.  337,  343),  a  commercial  traveler  (Bris- 
coe l:  Montgomery,  93  Ga.  602,  604,  20  S.  E. 
40,  44  Ani.  St.  Rep.  192),  or  a  conductor  of 
a  freight  or  passenger  train  (Miller  v.  Dugas, 
77  Ga.  386,  388,  4  Am.  Rep.  90). 

7.  Black  L.  Diet,  [citing  4  Bl.  Comm.  224]. 
"By  daylight"  as  used  in  a  marine  policy. 

—  Where  a  marine  insurance  policy  con- 
tained the  words :  "  Privileged  to  use  kero- 
sene oil  for  lights,  lamps  to  be  filled  and 
trimmed  by  daylight  only,"  the  court  said: 
"  The  words  '  by  daylight '  are  intended,  not 
to  denote  day-time  as  opposed  to  night-time, 
but  to  prevent  the  use  of  any  artificial  light 
from  whicli  the  oil  might  catch  fire."  Gun- 
ther  V.  Liverpool,  etc.,  Ins.  Co.,  134  U.  S. 
110,  115,  10  S.  Ct.  448,  33  L.  ed.  857. 

8.  Gieen  v.  Charlotte,  etc.,  R.  Co.,  6  S.  C. 
342,  344. 

9.  Bachekler  v.  Bickford,  62  Me.  526,  527. 

"  Days'  work,"  as  used  in  a  contract  rela- 
tive to  dredging  iiicaiis  days  actually  worked 
by  the  macliiiies  of  several  contractors.  Pot- 
ter c.  Morris,  etc.,  Dredging  Co.,  59  N.  J.  Eq. 
422,  424,  46  Atl.  537. 

10.  White  Dallas  County,  87  Iowa  563, 
565,  54  N.  W.  :m,  where  it  is  said:  "As 
the  coriiriion  law  does  not  dciliu!  what  Hliall  bo 
icgarded  as  a  day's  work,  tlit!  parties  are  left 
'io  Hiieli  regiihitionH  in  that  reH])ect  as  arc 
fixed  by  the  ciiHlfirri  of  the  trade  or  business 

1(1  w  llii  ll   I  li<'  ciilll  l  ;icl,  J-cliltcH.' " 


Repairs  on  a  dwelling. —  Where,  in  an  ac- 
tion to  recover  compensation  for  repairs  to 
a  dwelling,  a  contest  arose  over  the  question 
as  to  what  constituted  a  day's  work,  the 
court  said:  "And  when  we  find  a  universal 
usage  in  this  business  to  call  ten  hours'  labor 
a  day's  work,  we  have  arrived  at  the  true 
meaning  of  the  word  day,  as  used  in  this  con- 
tract." Hinton  v.  Locke,  5  Hill  (N.  Y.) 
437,  439. 

11.  Baehelder  i:  Bickford,  62  Me.  526,  527, 
construing  Me.  Rev.  St.  c.  82,  §  36.  And  see 
White  V.  Dallas  County,  87  Iowa  563,  565,  54 
N.  W.  368. 

12.  Trull  V.  Wilson,  9  Mass.  154;  Linnen 
t:  Banfield,  114  Mich.  93,  98,  72  N.  W.  1, 
where  it  is  said :  "  Daytime  .  .  .  means  the 
time  from  the  rising  to  the  setting  of  the 
sun,  and  that  portion  of  the  time  after  the 
setting  of  the  sun,  or  before  its  rising,  dur- 
ing which  there  is  suflicient  natural  light, 
other  than  moonlight,  so  that  the  counte- 
nance of  a  man  may  be  distinguished."  And 
see  Tutton  v.  Darke,  5  H.  &  N.  647,  649,  6 
Jur.  N.  S.  983,  29  L.  J.  Exch.  271,  2  L.  T. 
Rep.  N.  S.  361,  where  Watson,  B.,  in  the 
course  of  the  argument,  observed :  Lord 
Hale  says:  (1  Hale  P.  C.  550)  'it  hath 
been  anciently  held,  that  after  sunset  though 
daylight  be  not  quite  gone,  or  before  smi- 
rising,  is  noctanter  to  make  a  burglary,  &c. 
But  the  later  opinion  hath  been  and  still  ob- 
taineth,  that  if  the  sun  be  set,  yet  if  the 
countenance  of  a  party  can  be  reasonably  dis- 
cerned by  the  light  of  the  sun  or  crcpuscu- 
lum,  it  is  not  night  nor  noctanter  to  make  a 
burglary'")  ;  Rex  v.  Tandy,  1  C.  &  P.  297, 
12  E.  C.  L.  178  (where  Park,  J.,  in  speaking 
of  the  ofl'ense  of  breaking  into  a  dwelling- 
house  in  the  daytime,  said :  "  To  constitute 
the  ofl'enec,  it  must  be  proved  that  the  house 
was  broken  into  at  a  time  when  there  is  light 
(-nough  to  distinguish  a  man's  features"). 

Blackstone  says:  "As  to  what  is  reckoned 
iiiglil,  and  what  day,  for  this  purpose:  an- 
ciently tli(!  (lay  was  accounted  to  begin  only 
at  sun-rising,  and  to  end  immediately  upon 
sun-set;  but  th(!  bettei-  o|)inion  seems  to  be, 
that  if  ther(!  be  dayliglit  or  crcpusculuni 
(twilight)  enough,  begun  or  left  to  discern 
a,  man's  face  withal,  it  is  no  burglary."  4 
l!l.  (lonnn.  224  Iquolcd  in  State  r.  MeKnight, 
111  N.  ('.         (i!)l,  16  S.  VI.  319;  Klicforth  v. 
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between  sunrise  and  sunset ;  any  time  of  the  twenty-four  hours  from  thirty  min- 
utes before  sunrise  until  thirty  minutes  after  sunset."  (See  Bukglaky  ;  Crepus- 
cuLUM ;  Day.) 

D.  B.  E.  An  abbreviation  of  the  words  de  hene  esse}^  (See,  generally, 
Depositions.) 

D.  B.  N.    An  abbreviation  of  the  words  de  ionis  non}^    (See,  generally, 

EXECUTOKS  AND  AdMINISTKATORS.) 

D.  C.  An  abbreviation  of  the  words  "  district  court,"  and  of  "  District  of 
Columbia.'-  ^' 

D.  C.  L.    An  abbreviation  of  the  words  "  doctor  of  civil  or  (canon)  law."  '^^ 
D.  D.    An  abbreviation  of  the  words  divinitatis  doctor,  "  doctor  of  divinity  "  ; 

also  of  dono  dedit,  •'  has  pi'esented  or  given." 

Dead  blocks.    Bumpers  placed  on  railway  cars,  to  receive  the  concussion 

and  the  shock  when  moving  cars  come  in  contact  with  stationary  cars.^° 


State,  88  Wis.  163,  165,  59  N.  W.  507,  43 
Am.  St.  Rep.  934;  Nicholls  c.  State,  68  Wis. 
416,  420,  32  N.  W.  543,  60  Am.  Rep.  870]. 

13.  Mont.  Pol.  Code  (1895),  §  3145. 

14.  Tex.  Pen.  Code,  art.  710  [quoted  in 
Laws  V.  State,  26  Tex.  App.  643,  655,  10 
S.  W.  220]. 

15.  Black  L.  Diet. 

16.  Black  L.  Diet. 

17.  Anderson  L.  Diet. 

18.  English  L.  Diet. 

19.  English  L.  Diet. 


20.  Norfolk,  etc.,  R.  Co.  v.  Cottrell,  83  Va. 
512,  521,  3  S.  E.  123,  where  it  is  said:  "  The 
draw-heads  into  which  the  coupling  was  fast- 
ened were  so  constructed  as  to  yield  to  pres- 
sure, and  give  on  a  spring  when  the  ears  came 
together,  so  as  to  leave  the  shock  of  the  col- 
lision, wherever  it  might  be,  to  the  dead- 
blocks,  which  were  so  constructed  as  to  re- 
ceive this  inevitable  shock  without  injury. 
.  .  .  The  dead-blocks  are  constructed  on  the 
frame  of  the  ear  above  the  draw-heads,  which 
are  below,  and  attached  to  the  trucks." 
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3.  Interference  With  Right  of  Burial,  2%1 

4.  Disintervient  and  Removal,  283 

5.  Damages,  283 

CROSS-REFERENCES 

For  Matters  Eelating  to  : 
Autopsy,  see  Coroners. 
Burial-Grround,  see  Cemeteries. 
Burial  of  Pauper,  see  Poor  Persons. 

Constitutionality  of  Statute  Relating  to  Disinterment,  see  Constitutional 
Law. 

Funeral  Expenses,  see  Executors  and  Administrators. 

Health  Regulations,  see  Health. 

Inquest,  see  Coroners. 

Place  of  Burial,  see  Cemeteries. 

I.  DEFINITION. 

A  dead  body  has  been  defined  to  be  a  corpse.^ 

II.  RIGHT  OF  PROPERTY  IN. 

At  common  law  there  can  be  no  property  in  a  dead  human  body  ;  ^  and  after 


1.  Black  L.  Diet.  Compare  Meads  v.  Dough- 
erty County,  98  Ga.  697,  700,  25  S.  E.  915, 
where  it  is  said :  "  We  do  not  think  those 
few  bleached  remnants  of  a  human  being 
fall  xinder  the  descriptive  words  '  dead  bodies,' 
as  used  in  the  statute." 

A  corpse  has  been  defined  to  be  the  dead 
body  of  a  human  being.   10  Cyc.  1364. 

2.  Alabama. —  Bessemer  Land,  etc.,  Co.  v. 
Jenkins,  111  Ala.  135,  18  So.  565,  56  Am.  St. 
Eep.  26. 

Indiana. —  Renihan  v.  Wright,  125  Ind.  536, 
25  N.  E.  822,  21  Am.  St.  Eep.  249,  9  L.  R.  A. 
514. 

Kentucky. —  Neighbors  v.  Neighbors,  65 
S.  W.  607,  23  Ky.  L.  Rep.  1433. 

Massachusetts. — Weld  !-\  Walker,  130  Mass. 
422,  39  Am.  Rep.  465;  Meagher  v.  Driscoll, 
99  Mass.  281,  96  Am.  Dec.  759;  Wonson  o. 
Sayward,  13  Pick.  402,  23  Am.  Dec.  691. 

Missouri. —  Guthrie  v.  Weaver,  1  Mo.  App. 
136. 

Neiu  Hampshire.  —  Page  v.  Symonds,  63 
N.  H.  17. 

Ifew  Jersey. —  Toppin  v.  Moriarty,  59  N.  J. 
Eq.  115.  44  Atl.  469. 

'New  York. — Matter  of  Brick  Presb.  Church, 
3  Edw.  155;  Law  of  Burial,  4  Bradf.  Surr. 

503  et  seq. 

Ohio.—  Hadsell  Hadsell,  7  Ohio  Cir.  Ct. 
196. 

Rhode  Island. —  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667. 

South  Carolina.— Griffith,  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  25,  55  Am.  Rep.  1. 

England.— Foster  v.  Dodd,  L.  R.  3  Q.  B. 
67,  8  B.  &  S.  842,  37  L.  J.  Q.  B.  28,  17  L.  T. 
Rep.  N.  S.  614,  16  Wklv.  Rep.  155;  Williams 
V.  Williams,  20  Ch.  D.  659;  Havnes'  Case,  12 
Coke  113;  Corven's  Case,  12  Coke  105;  Reg. 
V.  Sharpe,  7  Cox  C.  C.  214,  Dears.  &  B.  160', 


3  Jur.  N.  S.  192,  26  L.  J.  M.  C.  47,  5  Wkly. 
Rep.  318;  Rex  v.  Lynn,  2  T.  R.  733,  2  East 
P  C.  652. 

See  15  Cent.  Dig.  tit.  "Dead  Bodies,"  §  1; 
Bishop  Cr.  L.  §  792;  2  Blackstone  Comm. 
429;  Wharton  L.  Max.  228  [citing  2  East 
P.  C.  652],  where  Mr.  Wharton  says:  "Cor- 
pus humanum  non  recipit  estimationem." 

A  person  has  no  lien  on  the  corpse  for  the 
price  of  the  casket.  American  Express  Co. 
V.  Epply,  5  Ohio  Dec.  (Reprint)  337,  4  Am. 
L.  Rec.  672,  1  Cine.  L.  Bui.  79. 

Replevin  for  corpse. —  It  was  held  in  Keyes 
V.  Kunkel,  119  Mich.  550.  78  N.  W.  649,  44 
L.  R.  A.  242,  that  an  action  of  replevin  will 
not  lie  for  a  corpse  under  statutes  requiring 
an  affidavit  in  replevin  to  state  the  unlawful 
taking  or  detention  of  personal  goods  and 
chattels,  and  providing  that  a  jvidgment  for 
defendant  shall  be  for  a  return  of  property  or 
for  its  value. 

The  remains  of  deceased  persons  are  not 
"  exports "  within  the  meaning  of  the  term 
as  used  in  the  United  States  constitution. 
The  term  refers  only  to  those  things  which 
are  profitable.  There  is  not  property  in  any 
sense  in  the  dead  body  of  a  human  being. 
In  re  Wong  Yung  Quy,  2  Fed.  624,  6  Sa^'^-v. 
442. 

When  a  coffin  has  been  deposited,  with  the 
consent  of  all  persons  having  any  ijecimiary 
interest  in  it,  in  the  earth  for  the  purpose  of 
interment  with  the  corpse  inclosed  within  it, 
it  is  no  longer  an  article  of  merchandise. 
Guthrie  v.  Weaver,  1  Mo.  App.  136. 

In  portions  of  Europe  during  the  semi- 
barbarous  state  of  society  of  the  middle  ages 
the  law  permitted  a  creditor  to  seize  the 
dead  body  of  his  debtor,  and  in  ancient  Egypt 
a  son  could  borrow  money  by  hypothecating 
his  father's  corpse;  but  no  evidence  appears 
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burial  of  such  dead  body  it  becomes  a  part  and  parcel  of  the  ground  to  which  it 
was  committed.^ 

III.  RIGHT  TO  POSSESSION  AND  DISPOSITION  OF. 

A.  In  General.  Nevertheless  the  right  to  bury  a  corpse  and  preserve  itfy 
remains  is  a  legal  right  which  the  courts  will  recognize  and  protect.^  While  the 
body  is  not  property  in  the  usually  recognized  sense  of  the  word,  yet  it  may  be 
considered  as  a  sort  of  quasi-property,  to  which  certain  persons  may  have  rights, 
as  they  have  duties  to  perform  toward  it,*^  and  the  right  to  dispose  of  a  corps'e  by 
decent  sepulture  includes  the  right  to  the  possession  of  the  body  in  the  samo 
condition  in  which  death  leaves  it.** 

B.  Jurisdiction  of  Courts.  In  England  from  an  early  date  the  ecclesiasti- 
cal law  governed  and  conferred  exclusive  jurisdiction  of  all  matters  relating  to 
the  burial  of  corpses  upon  the  ecclesiastical  courts.''    In  the  United  States,  how- 


to  exist  in  modern  jurisprudence  of  a  legal 
right  to  convert  a  dead  body  to  any  purpose 
of  pecuniary  profit.  Law  of  Burial,  4  Bradf. 
Surr.  (N.  Y.)  503  et  seq. 

3.  Pulsifer  v.  Douglass,  94  Me.  556,  48  Atl. 
118,  53  L.  R.  A.  238;  Meagher  v.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759. 

4.  CoHfomia.— O'Donnell  v.  Slack,  123 
Cal.  285,  55  Pae.  906,  43  L.  R.  A.  388. 

Indiana. —  Bogert  v.  Indianapolis,  13  Ind. 
134. 

Kentucky. —  Neighbors  v.  Neighbors,  65 
S.  W.  607,  23  Ky.  L.  Rep.  1433. 

Maine. —  Kanavan's  Case,  1  Me.  226. 

Michigan. —  Doxtator  v.  Chicago,  etc.,  R. 
Co.,  120  Mich.  59'6,  79  N.  W.  922,  45  L.  R.  A. 
535. 

Minnesota. — -'Larson  v.  Chase,  47  Minn.  307. 
50  N.  W.  238,  28  Am.  St.  Rep.  370,  14 
L.  R.  A.  85. 

Missouri. —  Guthrie  v.  Weaver,  1  Mo.  App. 
136. 

Neio  Hampshire. —  See  Page  v.  Symonds,  63 
N.  H.  17,  56  Am.  Rep.  481. 

New  York. —  Law  of  Burial,  4  Bradf.  Surr. 
503  et  seq. 

Ohio. —  Farlev  v.  Carson,  8  Ohio  Dec.  (Re- 
print) 119.  5  Cine.  L.  Bui.  786. 

Pennsylvania. —  Com.  v.  Susquehanna  Coal 
Co.,  5  Kulp  195;  Fox  v.  Gordon,  16  Phila. 
185. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  1. 

5.  Neighbors  r.  Neighbors,  65  S.  W.  607, 
23  Ky.  L.  Rep.  1433 ;  Pierce  v.  Swan  Point 
Cemetery.  10  R.  I.  227,  14  Am.  Rep.  667. 

6.  O'Donnoll  v.  Slack,  123  Cal.  285,  55  Pae. 
906,  43  L.  R.  A.  388;  Folev  v.  Phelps,  1 
N.  Y.  App.  Div.  551,  37  N.  Y.  Suppl.  471; 
Farley  v.  Carson,  8  Ohio  Dec.  (Reprint)  119, 
5  Cine.  L.  Bui.  786. 

In  England  the  law  has  been  laid  down  that 
after  the  death  of  a  man  his  executors  have 
a  right  to  the  custody  and  possession  of  his 
body  (alt  lioii<_'li  Uicy  iinvo  no  property  in  it) 
until  ii  is  |))()|)ei-ly  buried.  Iteg.  Scott,  2 
Q.  I!.  248  note,  -VZ  K.  (!.  L.  i\r>'.)  ■  I!cg.  r.  Fox, 
2  Q.  B.  246,  1  G.  &  D.  56(1,  ■V>  K.  ('.  L.  658; 
Stng  Punier,  3  Atk.  11!),  26  Kng.  lieprint 
K72;  Williiuiis  D.  Williams,  20  Ch.  1). 
659. 

Right  to  possession  deiined. —  In  Foley  v. 

in] 


Phelps,  1  N.  Y.  App.  Div.  550,  551,  37  N.  Y. 
Suppl.  471,  the  right  to  the  possession  of  a 
corpse  is  thus  defined :  "  The  right  is  to  the 
possession  of  the  corpse  in  the  same  condition 
it  was  in  when  death  supervened.  It  is  the 
right  to  what  remains  when  the  breath  leaves 
the  body,  and  not  merely  to  such  a  hacked, 
hewed  and  mutilated  corpse  as  some  stranger, 
an  offender  against  the  criminal  law,  may 
choose  to  turn  over  to  an  afflicted  relative." 
In  Law  of  Burial,  4  Bradf.  Surr.  (N.  1^)  503, 
529,  Ruggles,  the  referee,  said :  "  The  real 
question  is  not  of  the  disposable,  marketable 
value  of  a  corpse,  or  its  remains,  as  an  arti- 
cle of  traffic,  but  it  is  of  the  sacred  and  in- 
herent right  to  its  custody,  in  order  decently 
to  bury  it,  and  secure  its  undisturbed  repose. 
The  dogma  of  the  English  ecclesiastical  law, 
that  a  child  has  no  such  claim,  no  such  ex- 
elusive  power,  no  peculiar  interest  in  the 
dead  body  of  its  parent,  is  so  utterly  incon- 
sistent with  every  enlightened  perception  of 
personal  right,  so  inexpressively  repulsive  to 
every  proper  and  moral  sense,  that  its  adop- 
tion would  be  an  eternal  disgrace  to  Ameri- 
can jurisprudence." 

Mandamus  for  delivery  of  body. —  Where  a 
prisoner  in  jail  on  execution  died  and  the 
jailer  refused  to  deliver  the  body  to  the  ex- 
ecutors of  the  deceased,  unless  they  would 
satisfy  certain  claims  made  against  him,  the 
court  of  queen's  bench  issued  a  mandamus 
peremptory  in  the  first  instance  demanding 
that  the  body  should  be  delivered  up  to  the 
executors.  Reg.  v.  Fox,  2  Q.  B.  246,  1  G.  &  D. 
566,  42  E.  C.  L.  658. 

7.  Renihan  v.  Wright,  125  Ind.  536,  25 
N.  E.  822,  21  Am.  St.  Rep.  249,  9  L.  R.  A. 
514;  Neighbors  v.  Neighbors.  65  S.  W.  607, 
23  Kv.  L.  Rep.  1433 ;  Law  of  Burial,  4  Bradf. 
Surr.'  (N.  Y.)  503,  etc.;  Rex  r.  Coleridge,  2 
B.  &  Aid.  806,  1  Chit.  588,  21  Rev.  Pep.  498 , 
18  E.  C.  L.  321;  Kemp  v.  Wickes.  3  Phillim. 
2(i4;  1  Burn  Eccl.  L.  (8th  ed.)  251,  271;  3 
Coke  Inst.  203. 

By  the  old  English  law  th(>  dead  body  was 
not  roeogiiized  as  property,  but  the  cliarge  of 
it  belonged  exclusively  to  <be  elnireh  and 
eeclesiasi  ical  courts.  Reg.  r.  Sharpe,  7 
(!ox  C.  C.  211,  Dears.  &  B.  160.  3  Jur.  N.  S, 
192,  26  L.  J.  M.  C.  47,  5  Wkly.  Kep.  318. 
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ever,  where  there  are  no  ecclesiastical  courts,  the  charge  of  a  dead  body  is 
regarded  as  a  trust  which  is  subject  to  regulation  by  a  court  of  equity  to  the 
extent  of  securing  it  a  proper  burial  and  restraining  interference  after  interment.^ 
C.  Persons  Having-  Rig-ht  and  Upon  Whom  Duty  of  Burial  Devolves 
—  1.  In  General.  It  is  a  universally  recognized  principle  that  there  is  a  duty 
owing  both  to  society 'and  to  decedent  that  the  body  of  a  deceased  person  shall 
be  decently  buried.^ 

2.  At  Common  Law.  The  common  law  casts  the  duty  of  providing  the 
sepulture  for  and  tlie  decent  interment  of  the  deceased  upon  the  person  under 
whose  roof  the  death  takes  place  ;  or  if  the  death  takes  place  in  the  house  of  a 
parish  or  other  union,  the  duty  of  providing  sepulture  devolves  on  such  parish  or 
union. 

3.  In  the  United  States.  The  right  and  corresponding  duty  to  select  a  place 
of  burial  and  to  see  to  the  proper  interment  of  the  deceased  rests  primarily  with 
the  next  of  kin,  rather  than  with  a  stranger  to  the  blood.^^    Where  there  is  a 


8.  Illinois. —  First  Evangelical  Church  v. 
Walsh,  57  111.  363,  11  Am.  Rep.  21. 

Indiana. —  Renihan  V.  Wright,  125  Ind.  530, 
25  N.  E.  822,  21  Am.  St.  Rep.  249,  9  L.  R.  A. 
514. 

Louisiana. —  Choppin  v.  Dauphin,  48  La. 
Ann.  1217,  20  So.  681,  55  Am.  St.  Rep.  313, 
33  L.  R.  A.  133. 

Maine. —  Pulsifer  v.  Douglass,  94  Me.  556, 
48  Atl.  118,  53  L.  R.  A.  238. 

Massachusetts. — Weld  v.  Walker,  130  Mass. 
422,  39  Am.  Rep.  465. 

New  Jersey. —  Toppin  v.  Moriarty,  59  N.  J. 
Eq.  115,  44  Atl.  469. 

New  York. —  Mitchell  v.  Thorne,  57  Hun 
405.  10  N.  Y.  Suppl.  682;  In  re  Donn,  14 
N.  Y.  Suppl.  189;  Secord  v.  Secor,  18  Abb. 
N.  Cas.  78;  Snyder  v.  Snyder,  60  How.  Pr. 
368 ;  Law  of  Burial,  4  Bradf.  Surr.  503  et  seq. 

OTiio.— Smiley  v.  Bartlett,  6  Ohio  Cir.  Ct. 
234. 

Pennsylvania. —  Com.  v.  Susquehanna  Coal 
Co.,  5  Kulp  195;  Scott  v.  Riley,  16  Phila. 
106;  Ex  p.  Girard,  8  Leg.  Int.  135. 

Rhode  Island. —  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667. 

United  States. —  Beatty  v.  Kurtz,  2  Pet. 
566,  7  L.  ed.  521. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  2. 

In  every  reported  case  where  the  remains 
of  a  deceased  person  have  been  the  subject 
of  successful  dispute  in  matters  arising  after 
burial,  the  questions  have  been  addressed  to 
the  equitable  jurisdiction  of  the  court,  and 
tmquestionably  a  court  of  equity  is  the  proper 
forum.  Buchanan  v.  Buchanan,  28  Misc. 
(N.  Y.)  261.  59  N.  Y.  Suppl.  810. 

It  may  well  be  considered  as  settled  that 
the  courts  can  compel  the  proper  burial  or 
disposition  of  any  dead  body,  and.  in  case  of 
controversy  between  several  parties,  deter- 
mine the  rights  in  the  premises.  Secord  v. 
Secor,  18  Abb.  N.  Gas.  (N.  Y.)  78.  And  if  a 
dispute  arises  as  to  the  disposal  of  a  dead 
body,  the  courts  will  determine  it  on  princi- 
ples of  equity  and  such  considerations  of  pro- 
priety and  justice  as  arise  out  of  the  par- 
ticular circumstances  of  the  case.  Pulsifer 
V.  Douglass,  94  Me.  556,  48  Atl.  118,  53 
L.  R.  A.  238;   Smiley  v.  Bartlett,  8  Ohio 


S.  &  C.  PI.  Dec.  154,  6  Ohio  N.  P.  435;  Fox 
V.  Gordon,  16  Phila.   (Pa.)  119. 

9.  Sullivan  v.  Horner,  41  N.  J.  Eq.  299, 
7  Atl.  411;  Patterson  v.  Patterson,  59  N.  Y. 
574,  17  Am.  Rep.  384;  Pierce  v.  Swan  Point 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667; 
Gilbert  v.  Buzzard,  2  Hagg.  Cons.  33'3:  Chap- 
pie V.  Cooper,  13  L.  J.  Exch.  286,  13  M.  &  W. 
252.  Civilized  countries  have  always  recog- 
nized and  protected  as  sacred  the  right  of 
christian  burial  and  the  undisturbed  repose 
of  human  bodies  when  buried.  Thompson  v. 
State,  106  Tenn.  177,  58  S.  W.  213,  80  Am. 
St.  Rep.  875,  51  L.  R.  A.  833.  In  Reg.  v. 
Stewart,  12  A.  &  E.  773,  776,  4  P.  &  D.  349, 
40  E.  C.  L.  383,  the  court  said:  "Every 
person  dying  in  this  country,  .  .  .  has  a  right 
to  Christian  burial;  and  that  implies  the 
right  to  be  carried  from  the  place  where  the 
body  lies  to  the  parish  cemetery." 

By  the  canon  law  which  prevailed  in  such 
matters  over  so  large  a  part  of  Europe 
everyone  was  to  be  buried  in  the  parish 
churchyard,  or  in  his  ancestral  sepulcher  (if 
any),  or  in  such  place  as  he  might  elect. 
A  wife  was  to  be  buried  with  her  last  hus- 
band, if  more  than  one.  If  a  person  perma- 
nently changed  his  residence,  then  he  was  to 
be  buried  in  the  parish  "churchyard  of  his 
new  residence.  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667. 

By  the  civil  law  of  ancient  Rome,  the 
charge  of  burial  was  first  upon  the  person  to 
whom  it  was  delegated  by  the  deceased;  sec- 
ond, upon  the  scripti  hcerdes  (to  whom  the 
property  was  given ) ,  and,  if  none,  then  upon 
the  hwrdes  legitimi  or  cognati  in  order. 
Pierce  i-.  Swan  Point  Cemetery,  10  R.  I.  227, 
14  Am.  Rep.  667. 

10.  People  V.  St.  Patrick's  Cathedral,  58 
How.  Pr.  (N.  Y.)  55;  Com.  v.  Susquehanna 
Coal  Co.,  5  Kulp  (Pa.)  195;  Fox  v.  Gordon, 
16  Phila.  (Pa.)  185;  Scott  v.  Riley,  16  Phila. 
(Pa.)  106;  Reg.  v.  Stewart,  12  A.  &  E.  773,  4 
P.  &  D.  349,  40  E.  C.  L.  383 ;  Perley  Mort.  L. 
38 

11.  Reg.  r.  Stewart,  12  A.  &  E.  773,  4 
P.  &  D.  349,  40  E.  C.  L.  383. 

12.  California. —  Enos  v.  Snyder,  131  Cal. 
68,  63  Pac.  170,  82  Am.  St.  Rep.  330,  53 
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contest  as  to  tlie  possession  of  the  remains  and  the  deternaination  of  tlio  place  of 
burial,  the  bettei'  doctrine  is  that  the  primary  right  to  control  the  Inirial  of  a 
deceased  husband  or  wife  is  with  the  wife  or  husband  in  preference  to  the  next 
of  kin; but  this  rule  is  subject  to  modification,  dependent  upon  the  peculiar 


L.  R.  A.  221.  In  O'Donnfll  v.  Slack,  123  Cal. 
285,  55  Ptic.  90G,  43  L.  R.  A.  388,  the  court 
said  that  the  duty  of  the  l)uvial  of  the  dead 
is  made  an  express  legal  obligation  (Pen. 
Code,  §  292)  ;  but  aside  from  the  obligation 
there  is  a  right,  well  defined  and  universally 
recognized,  that  in  disjiosing  of  the  body  of 
the  deceased  the  last  sad  offices  belong  of 
right  to  the  next  of  kin.  within  which  phrase 
as  here  employed  is  included  the  surviving 
husband  or  wife. 

Illinois. —  Palenzke  v.  Bruning,  98  111.  App. 
644. 

Massachusetts. — -  Burney  Children's  Hos- 
pital, lfi9  Mass.  57,  47  N.  E.  401,  61  Am.  St. 
Rep.  273,  38  L.  R.  A.  413. 

Xehmsl-a. —  McEntee  r.  Bonacum,  (1902) 
92  N.  W.  633,  60  L.  R.  A.  440. 

Ne^v  York. —  Roiisseaii  Troy,  49  How.  Pr. 
492 ;  Law  of  Burial,  4  Bradf.  Surr.  503  et  seq. 

Ohio. —  Farley  v.  Carson,  8  Ohio  Dec.  (Re- 
print) 119,  5  Cine.  L.  Bui.  786. 

Pennsylvania. —  Com.  v.  Susquehanna  Coal 
Co.,  5  Kulp  195. 

See  15  Cent.  Dig.  tit.  "Dead  Bodies,"  §  3. 

In  Indiana  the  rule  has  been  declared  to  be 
that  the  bodies  of  the  dead  belong  to  the  sur- 
viving relatives  in  the  order  of  inheritance 
of  the  deceased's  estate,  and  that  they  have 
the  right  of  disposing  of  them.  Renihan  v. 
Wright,  125  Ind.  536,  25  N.  E.  822,  21  Am. 
St.  Rep.  249,  9  L.  R.  A.  514;  Bogert  v.  In- 
disniapolis,  13  Ind.  134.  And  see  Mr.  Moak's 
note  to  In  re  Bettison,  12  Eng.  Rep.  658. 

Right  of  selection  of  place  of  sepulture. — 
The  duty  to  bury  the  dead  carries  with  it  the 
right  to  determine  the  place  of  sepulture,  but 
this  right  must  be  exercised  with  proper  ob- 
servance of  what  is  due  to  public  propriety 
and  to  the  feelings  of  relatives,  and  it  may  be 
overruled  bv  other  considerations.  Fox  v. 
Gordon,  16  Phila.  (Pa.)  10>5. 

13.  CaZt/oniia.— O'Donnell  v.  Slack,  123 
Cal.  285,  55  Pac.  906,  43  L.  R.  A.  388. 

Colorado. —  See  Cook  v.  Walley,  1  Colo. 
App.  163,  27  Pac.  950. 

Kentuclcy. —  Neighbors  r.  Neighbors,  65 
S.  W.  G07,  23  Ky.  L.  Rep.  1433. 

2l/rn«e.— Pulsifer  v.  Douglass,  94  Me.  556, 
48  Atl.  lis,  53  L.  R.  A.  238. 

MassdchuscHs. —  Weld  v.  Walker,  130  Mass. 
422,  .39  Am.  Rep.  405;  Cunningham  v.  Rear- 
don,  98  Mass.  538,  90  Am.  Dec.  670;  Durell 
r.  Ifayward,  9  Gray  248,  69  Am.  Dec.  284; 
Lakin  v.  Ames,  10  ("ush.  198. 

Minnesota. — Larson  v.  Chase,  47  Minn.  307, 
50  N.  W.  238,  28  Am.  St.  Rep.  370,  14 
L.  R.  A.  85. 

New  York. —  Foley  v.  Phelps,  1  N.  Y.  App. 
Div.  551,  37  N.  \.  Suppl.  471;  Mitchell  r. 
Thorne.  57  Ilnn  405,  10  N.  Y.  Suppl.  682; 
In  rr.  Richardson,  29  Misc.  .367,  60  N.  Y. 
Suppl.  5.39;  Buchanan  v.  Buchanan,  28  Misc. 
261,  59  N.  y.  Suppl.  810;  Secord  v.  Sccor,  18 
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Abb.  N.  Cas.  78  note;  Johnston  v.  Marinus, 
18  Abb.  N.  Cas.  72;  Garvey  v.  JlcCue,  3  R(;df. 
Surr.  313. 

Ohio. —  Hadsell  v.  Hadsell,  7  Ohio  C'ir.  Ct. 
190;  Farley  v.  Carson,  8  Ohio  Dec.  (Reprint) 
119,  6  Cine.  L.  Bui.  786. 

Pennsylvania. —  Wjukoop  v.  Wvnkoop,  42 
Pa.  St.  293,  82  Am.  Dee.  506 ;  Cooney  i;.  Law- 
rence, 11  Pa.  Co.  Ct.  79;  Fox  v.  Gordon,  16 
Phila.  185;  Scott  ?;.  Riley,  16' Phila.  106. 

Rhode  Island. — Hackett  v.  Haekett,  18  R.  I. 
156.  26  Atl.  42,  49  Am.  St.  Rep.'  762,  19 
L.  R.  A.  558. 

England. —  Jenkins  r.  Tucker,  1  H.  Bl.  90. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  1 
et  seq.;  10  Alb.  L.  J.  71;  19  Am.  L.  Rev. 
263.  But  compare  Mr.  Moak's  note  to  In  re 
Bettison,  12  Eng.  Rep.  658,  which  reaches  the 
conclusion  that  upon  principle  where  there  is 
a  contest  between  the  widow  and  the  heir  to 
the  estate  the  right  to  determine  the  place  of 
burial  belongs  to  the  heir  rather  than  to  the 
widow;  assigning  as  the  reason  therefor  that 
the  heir  could  protect  the  remains  from  harm, 
if  they  were  buried  upon  his  land,  whereas 
upon  the  death  of  the  widow  the  land  might 
pass  to  strangers  who  would  have  no  interest 
in  protecting  the  remains. 

Cal.  Pen.  Code,  §  292,  declaring  on  whom 
devolves  the  duty  of  burying  the  body  of  a 
deceased  person,  is  to  be  considered  in  a  civil 
case  as  determiBing  who  has  the  right  to 
bui-y  the  body  and  to  have  the  possession 
thereof  for  that  purpose.  Enos  r.  Snvder,. 
131  Cal.  68,  63  Pac.  170,  82  Am.  St.  Rep. 
330,  53  L.  R.  A.  221. 

Right  of  husband. —  In  Durell  v.  Hayward, 
9  Gray  (Mass.)  248,  69  Am.  Dec.  284,  the 
court  said  that  it  was  the  indisputable  and 
paramount  right  as  well  as  the  duty  of  a  hus- 
band to  dispose  of  the  body  of  his  deceased 
Avife  by  decent  sepulture  in  a  suitable  place. 
In  Fox  V.  Gordon,  16  Phila.  (Pa.)  185,  187, 
the  court  said:  "  It  may  be  laid  do\m  as  a 
general  proposition,  however,  deducible  from 
all  the  adjudicated  cases  upon  this  subject, 
as  well  as  from  the  opinions  of  the  most 
learned  -wTiters,  that  where  the  relations  sub- 
sisting between  husband  and  wife  and  parent 
and  child  are  of  a  normal  character,  they 
have  respectively  the  right  to  determine  to 
the  exclusion  of  all  others  the  place  in  which 
shall  repose  the  remains  of  those  who  were 
nearer  and  dearer  to  them  in  life  than  they 
were  to  any  others,  and  in  the  absence  of 
these  relationships  the  same  right  belongs  to 
the  next  of  kin  of  the  deceased." 

Right  of  wife. —  In  Larson  v.  Chase,  47 
Minn.  307,  309,  50  N.  W.  328,  28  Am.  St.  Rep. 
370.  14  L.  R.  A.  85,  the  court  .said:  "The 
wife  is  certainly  nearer  in  the  point  of  rela- 
tionship and  nU'ecl  ion  tlian  any  ot  her  person. 
She  is  the  constant  companion  of  her  hus- 
band during  life,  bound  to  him  by  the  closest 
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cirenmstances  of  the  case,  or  the  waiver  of  such  right  by  consent  or  otherwise." 
Again,  in  tlie  absence  of  testamentary  disposition,^''  where  the  deceased  has 
indicated  a  preference,  selecting  the  place  of  interment  or  expressing  a  wish  that 
it  should  take  place  in  a  spot  fixed  upon,  the  courts  will  effectuate  this  expressed 
desire  if  possible,  even  in  the  face  of  opposition  by  the  husband,  the  widow,  or  the 
next  of  kin.'" 

D.  Chang"e  in  Place  of  Intepment — l.  In  England.  Under  the  English 
ecclesiastical  law  neither  tlie  husband,  wife,  nor  relatives  can  disinter  the  corpse 
without  first  obtaining  a  faculty  from  the  ordinary. 

2.  In  the  United  StATES —  a.  In  General.  Except  in  cases  of  necessity  or  for 
laudable  purposes  the  policy  of  the  law  is  that  the  sanctity  of  the  grave  should 
be  )naintained,  and  that  a  body  once  suitably  buried  should  remain  undisturbed.'^ 

b.  Consent  to  Original  Interment.  Where  the  interment  takes  place  by  the 
consent,  express  or  implied,  of  those  most  nearly  interested,  it  is  regarded  in  law 
as  a  final  sepulture,  and  the  courts  as  a  rule  will  not  allow  a  disinterment  against 
the  will  of  those  who  have  the  right  to  object,'^  generally  the  next  of  kin,  on 


tios  of  love,  and  should  have  the  paramount 
right  to  render  the  last  sacred  services  to  his 
remains  after  death." 

14.  Hackett  t.  Haekett,  18  R.  I.  155,  26 
Atl.  42,  49  Am.  St.  Rep.  762,  19  L.  R.  A. 
558.  See  also  McEntee  v.  Bonacum,  (Nebr. 
1902)  92  N.  VV.  633,  60  L.  R.  A.  440.  In 
Snyder  v.  Snyder,  60  How.  Pr.  (N.  Y.)  368, 
372,  the  right  to  select  the  place  of  burial 
was  awarded  to  a  son  instead  of  the  widow. 
In  this  case  the  son  was  born  of  a  former 
marriage,  and  the  widow  was  a  second  wife 
who  had  been  married  to  the  deceased  but 
four  years  with  no  children,  and  the  last  two 
years  of  his  life  had  been  spent  in  a  lunatic 
asylum.  In  delivering  the  opinion  of  the 
court  the  judge  said:  "I  mean  to  recognize 
the  fact  that  circumstances  may  exist  which 
slionld  give  the  widow  the  preference  over 
the  son,  but  in  this  case  I  think  the  claim  of 
the  son  is  to  be  preferred."  In  Fox  v.  Gor- 
don, 16  Phila.  (Pa.)  185,  186,  the  court 
says :  "  No  general  rule  to  be  applied  abso- 
lutely in  all  cases  can  be  laid  doATO  upon  the 
subject,  for  what  is  fit  and  proper  to  be  done 
in  each  case  must  depend  upon  the  special 
circumstances  of  that  ease.  It  is  a  jurisdic- 
tion that  belongs  to  equity,  and  the  chancellor 
will  exercise  it  with  great  care,  having  regard 
to  what  is  due  to  the  natural  feelings  and 
sensibilities  of  individuals  as  well  as  to  what 
is  required  by  considerations  of  public  pro- 
prietv  and  decency."  Compare  Weld  v. 
Walker,  130  Mass.  422,  39  Am.  Rep.  465. 

15.  As  to  testamentary  disposition  of  re- 
mains see  Wills.  And  see  Palenzke  v.  Brun- 
ing,  98  111.  App.  644. 

16.  Tliompson  r.  Deeds,  93  Iowa  228,  61 
N.  W.  842,  35  L.  R.  A.  56;  In  re  Richardson, 
29  Misc.  (N.  Y.)  367,  60  N.  Y.  Suppl.  539; 
In  re  Donn,  14  N".  Y.  Suppl.  189 ;  Johnston  v. 
Marinus,  18  Abb.  N.  Cas.  (N.  Y.)  72;  Smiley 
V.  Bartlett,  6  Ohio  Cir.  Ct.  234;  Lowry  v. 
Plitt,  2  Wkly.  Notes  Cas.  (Pa.)  675;  Fox  v. 
Gordon,  16  Phila.  (Pa.)  185. 

The  courts  of  equity  will  not  interfere  to 
give  the  right  of  burial  of  a  dead  body  to  the 
next  of  kin  of  a  deceased  adult  against  her 
expressed  request  that  she  should  be  interred 


elsewhere.  Scott  v.  Riley,  10  Pliila.  (Pa.) 
106. 

17.  Reg.  V.  Sharpe,  7  Cox  C.  C.  214,  Dears. 
&  B.  160,  3  Jur.  N.  S.  192,  26  L.  J.  M.  C.  47, 
5  Wkly.  Rep.  318;  In  re  Pope,  5  Eng.  L.  & 
Eq.  585 ;  St.  Pancras  v.  St.  Martin-in-the- 
Fields  Parish,  6  Jur.  N.  S.  540;  In  re  Kerr, 
[1894]  P.  284;  St.  Michael  Bassishaw  v.  Par- 
ishioners, [1893]  P.  233;  St.  Botolph  without 
Aldgate  i\  Parishioners,  [1892]  P.  161. 

Disinterment  for  cremation. —  A  court  will 
not  be  justified  in  granting  a  faculty  to  en- 
able the  remains  to  be  removed,  after  burial 
in  consecrated  ground,  for  cremation.  Mat- 
ter of  Dixon,  [1892]  P.  386,  56  J.  P.  481. 

Under  the  civil  law  of  Rome  a  body  once 
buried  could  not  be  removed,  except  by  the 
permission  in  Rome,  of  the  pontifical  col- 
lege, and  in  the  province  of  the  governor. 
Pierce  r.  Swan  Point  Cemetery,  10  R.  I.  227, 
14  Am.  Rep.  667. 

18.  Choppin  v.  Dauphin,  48  La.  Ann.  1217, 
20  So.  681,  55  Am.  St.  Rep.  313,  33  L.  R.  A. 
133;  Pulsifer  Douglass,  94  Me.  556,  48 
Atl.  118,  53  L.  R.  A.  238;  Wynkoop  v.  Wyn- 
koop,  42  Pa.  St.  293,  82  Am.  Dec.  506;  Gard- 
ner r.  Swan  Point  Cemetery,  20  R.  I.  646,  40 
Atl.  871,  78  Am.  St.  Rep.  897;  Hackett  v. 
Hackett,  18  R.  I.  155,  26  Atl.  42,  49  Am.  St. 
Rep.  762,  19  L.  R.  A.  558.  In  Thompson  v. 
Deeds,  93  Iowa  228,  230,  61  N.  W.  842,  35 
L.  R.  A.  56,  the  court  said:  "A  proper  ap- 
preciation of  the  duty  we  owe  to  the  dead, 
and  a  due  regard  for  the  feelings  of  their 
friends  who  survive,  and  the  promotion  of  the 
public  health  and  welfare,  all  require  that 
the  bodies  of  the  dead  should  not  be  exhumed, 
except  under  circumstances  of  extreme  exi- 
gency." 

The  right  of  custody  and  disposal  of  the 
body  before  burial  is  to  be  distinguished 
from  such  right  after  burial,  as  in  the  latter 
case  other  considerations  than  kinship  may 
often  arise.  Hackett  V.  Hackett,  18  R.  I. 
155,  26  Atl.  42,  49  Am.  St.  Rep.  762,  19 
L.  R.  A.  558.  This  same  distinction  was 
noted  in  Fox  v.  Gordon,  16  Phila.  (Pa.)  185. 

19.  lon-a. —  Thompson  v.  Deeds,  93  Iowa 
228,  61  N,  W.  842,  35  L.  R.  A.  56. 
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account  of  a  change  in  feelings  or  circumstances  ;  and  tlie  owners  of  land  where 
corpses  were  interred  liave  been  enjoined  from  j'enioving  sncli  corpses  at  the  suit 
of  parties  next  of  kin  liaving  the  right  to  inter  in  said  land/''^    J>ut  where  a  corpse 


Louisiana. —  Choppin  ?'.  Dauphin,  48  La. 
Ann.  1217,  20  So.  081,  55  Am.  St.  Rep.  313, 
33  L.  R.  A.  133. 

Missouri. —  Guthrie  v.  Weaver,  1  Mo.  App. 
136. 

'New  Jersey. —  Toppin  f.  Moriarty,  59  N.  J. 
Eq.  115,  44  Atl.  469;  Peters  v.  Peters,  43 
N.  J.  Eq.  140,  10  Atl.  742.  See  Smith  v. 
Shepherd,  64  N.  J.  Eq.  401,  54  Atl.  800. 

New  York. —  In  re  Donn,  14  N.  Y.  Suppl. 
189;  Secord  v.  Seeor,  18  Abb.  N.  Cas.  78 
note. 

North  Carolina. —  State  v.  Wilson,  94  N.  C. 
1015. 

Pennsylvania. —  Wynkoop  t.  Wynkoop,  42 
Pa.  St.  293,  82  Am!  Dec.  506;  Gampher  v. 
Poulson,  19  Wkly.  Notes  Cas.  230:  Lowry  v. 
Plitt,  2  Wkly.  Notes  Cas.  675;  Fox  v.  Gor- 
don, 16  Phila.  185.  See  also  Lewis  v.  Walker, 
165  Pa.  St.  30.  30  Atl.  500;  Ex  p.  Girard, 
8  Leg.  Int.  135. 

Rhode  Island. —  Gardener  v.  Swan  Point 
Cemetery,  20  R.  I.  646,  40  Atl.  871,  78  Am. 
St.  Rep!  897;  Haekett  v.  Haekett,  18  R.  I. 
155,  26  Atl.  42,  49  Am.  St.  Rep.  762,  19 
L.  R.  A.  558 ;  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  Am.  Rep.  667. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  5. 

Estoppel  by  consent. —  Where  a  husband 
consented  to  his  wife's  request  that  she  be 
buried  in  the  same  plot  as  her  parents,  and 
she  was  buried  in  a  plot  reserved  for  them, 
which  plot  the  parents  afterward  exchanged 
for  another  one  in  the  same  cemetery,  where  a 
place  was  prepared  for  her  remains  at  con- 
siderable expense,  and  the  husband  had 
knowledge  of  the  exchange  and  the  prepara- 
tion made,  and  offered  no  objection  to  the 
removal  until  the  preparations  were  com- 
plete, it  Avas  held  that  he  was  precluded  from 
interfering  with  the  transfer  of  the  remains. 
Toppin  V.  Moriarty,  59  N.  J.  Eq.  115,  44  Atl. 
409.  See  also  In  re  Richardson,  29  Misc. 
(N.  Y.)  367,  60  N.  Y.  Suppl.  539.  While  it 
is  the  paramount  right  of  a  husband  to  deter- 
mine upon  the  place  of  burial  for  his  wife, 
yet  when  that  duty  lias  been  performed  and 
the  body  has  been  buried  in  the  lot  of  another 
with  the  consent  both  of  the  husband  and  of 
the  owner  of  the  lot,  the  husband  has  not  the 
right,  without  the  consent  of  the  lot  OAvner, 
to  enter  thereon  and  remove  the  body.  Pul- 
sifer  V.  Douglass,  94  Me.  556,  48  Atl.  118,  53 
L.  R.  A.  238.  In  Wynkoop  v.  Wynkoop,  42 
]>a.  St.  293,  82  Am.  Dec.  500.  it  was  held  that 
ji  wife  had  no  .authority  to  have  the  body  of 
lier  deceased  hiisband  transferred  after  burial 
fiom  one  ('(Mnetery  to  anotlier,  and  this  dc- 
cinion  was  based  upon  the  ground  that  the 
dis[)OHition  of  the  body  after  burial  belongs 
exclusively  to  the  next  of  kin.  Tliis  dcciHiou 
WjiH  criticized  in  Lowry  Plitt,  2  Wkly. 
Notes  Cas.  fPn.)  675,  the  court  staling  that 
the  reasoning  vvliieh  transfers  this  right  froiTi 
Die  widow  is  not  Hiitisfactory,  because!  it  does 
not  seciM  to  be  based  upon  principle  or  reason 
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and  is  repugnant  to  the  best  feelings  of  our 
nature;  that  such  a  right  must  necessarily 
be  in  the  next  of  living  kin;  that  moreover 
it  is  a  matter  in  which  all  of  the  next  of 
kin  have  an  equal  interest.  In  Fox  v.  Gor- 
don, 10  Phila.  (Pa.)  185,  191,  the  court  in 
referring  to  Wynkoop  v.  Wvnkoop,  42  Pa.  St. 
293.  82  Am.  Dec.  500,  said':  "While  we  do 
not  agree  either  with  the  syllabus  or  with  all 
the  dicta  of  that  ease,  the  principle  upon 
which  it  was  ruled  must  be  regarded  as  the 
law  of  this  State,  and  it  is  applicable  to  this 
case."  And  see  Smith  v.  Shepherd,  64  N.  J. 
Eq.  401,  54  Atl.  800;  Matter  of  Bauer.  08 
N.  Y.  App.  Div.  212,  74  N.  Y.  Suppl.  1.55 
[affirming  72  N.  Y.  Suppl.  439]. 

Expense  of  changing  place  of  burial. —  It 
has  been  held  in  Indiana  that  a  widow  is  not 
entitled  to  an  allowance  for  expenses  in- 
curred in  removing  the  body  of  the  decedent 
from  one  cemetery  to  another,  where  the  for- 
mer grave  was  suitable,  had  been  selected  by 
the  decedent,  was  nearer  his  home,  and  was 
the  one  where  his  first  wife  was  buried,  and 
where  his  children  desired  that  he  should  be 
interred.  Watkins  v.  Romine,  106  Ind.  378, 
7  N.  E.  193. 

Interment  at  husband's  request. —  A  wid- 
ow's removal  of  her  husband's  body  from  a 
cemetery  lot  OAvned  by  his  daughter,  in  which 
he  was  buried  by  his  own  request,  may  be 
enjoined  by  the  daughter,  if  there  is  no  rea- 
son for  the  removal  except  their  disagreement 
respecting  a  monument  and  the  care  of  the 
grave.  Thompson  v.  Deeds,  93  Iowa  228,  61 
N.  W.  842,  35  L.  R.  A.  56. 

Right  of  access  to  grave. —  The  fact  that  a 
widow  has  no  right  to  remove  the  remains 
of  her  husband  from  a  lot  in  which  they  have 
been  placed  with  the  consent  of  the  0A\Tier 
thereof  does  not  affect  her  right  in  respect  to 
access  or  care  or  adornment  of  the  grave  of 
her  deceased  husband.  Smith  v.  Shepherd, 
64  N.  J.  Eq.  401,  54  Atl.  806. 

20.  Choppin  v.  Dauphin,  48  La.  Ann.  1217, 
20  So.  681,  55  Am.  St.  Rep.  313.  33  L.  R  A. 
133;  Rousseau  r.  Troy,  49  How.  Pr.  (N.  Y.) 
492;  Northern  Liberties  First  Presb.  Church 
V.  Philadelphia  Second  Presb.  Church,  2 
Brewst.   (Pa.)  372. 

A  tomb  owner  is  without  right  to  cause 
the  removal  of  the  remains  of  the  dead  trans- 
ferred from  the  places  of  sepulture  first  se- 
lected by  the  surviving  relatives  and  depos- 
ited by  him  in  the  tomb,  under  his  assurance, 
accepted  by  such  relatives  and  on  the  faith 
of  which  they  permitted  the  transfer,  that 
the  rejnains  should  rest  forever  in  the  tomb. 
Choppin  (\  Dauphin,  48  La.  Ann.  1217,  20 
So.  681,  55  Am.  St.  Rep.  313,  33  L.  R.  A.  133. 

But  the  legislature  has  power  to  authorize 
the  removal  of  the  remains  of  the  dead  from 
ceinetcvics  and  may  delegate  sucli  i)ower  to 
inunicipMlil  ics.  Tticliards  ;'.  Nortliwest  Prot- 
estant Dutch  Church,  32  Barb.  (N.  Y.)  42; 
Craig  r.  Pittsburgh  First  Presb.  Church,  88 
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is  interred  witliout  the  consent  of  the  person  having  the  right  to  control  and 
select  the  place  of  burial,  in  the  absence  of  testamentary  disposition  the  courts 
will  permit  the  removal  of  the  corpse  by  such  person,  even  in  the  face  of  oppo- 
sition by  the  next  of  kin  or  the  owner  of  the  land.^^ 

e.  Statutory  Regulations.  Some  of  the  states  provide  by  statute  for  the  dis- 
interment and  removal  of  dead  bodies  with  the  consent  of  the  owner  of  the 
cemetery,  the  lot  owner,  and  tlie  consent  of  all  the  next  of  kin,^^  and  in  the 
absence  of  such  consent,  on  an  order  of  the  court  upon  a  proper  showing.^^ 

E.  Liability  For  Funeral  Expenses  — l.  For  Burial  of  Child.  At  com- 
mon law  it  was  the  duty  of  the  father  to  decently  inter  his  child  and  defray  the 
necessary  expenses  thereof  if  he  possessed  the  means.^^ 

2.  For  Burial  of  Wife^*^  —  a.  Common-Law  Doctrine.  At  common  law  the 
husband  was  bound  to  bury  his  deceased  wife  in  a  suitable  manner  and  to  defray 
the  necessary  funeral  expenses      and  this  was  the  case,  even  where  the  wife  was 


Pa.  St.  42.  See  also  Northern  Liberties  First 
Presb.  Church  v.  Philadelphia  Second  Presb. 
Church,  2  Brewst.  (Pa.)  372.  And  see  infra, 
III,  D,  2,  c. 

21.  Kentucl-i/. —  Neighbors  v.  Neighbors, 
65  S.  W.  607, '23  Ky.  L.  Rep.  1433. 

Massachusetts. — Weld  v.  Walker,  130  Mass. 
422.  39  Am.  Rep.  465. 

Ofeio.— Hadsell  v.  Hadsell,  7  Ohio  Cir.  Ct. 
196. 

Pennsylvania. —  Fox  v.  Gordon,  16  Phila. 
185. 

Rhode  Island. —  See  also  Gardner  v.  Swan 
Point  Cemetery,  20  R.  I.  646,  40  Atl.  871,  78 
Am.  St.  Rep.  897;  Hackett  v.  Hackett,  18 
R.  I.  155,  26  Atl.  42,  49  Am.  St.  Rep.  762,  19 
L.  R.  A.  558. 

But  compare  Guthrie  v.  Weaver,  1  Mo.  App. 
136. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  5. 

Consent  under  mental  stress. —  Where  the 
■wife  at  the  time  of  her  husband's  death  was 
in  feeble  healthy  and  became  nearly  frantic 
during  the  time  which  preceded  the  burial, 
she  should  not  be  regarded  as  consenting  that 
the  place  of  burial  be  permanent.  In  re 
Richardson,  29  Misc.  (N.  Y.)  367,  60  N.  Y. 
Suppl.  539. 

Where  interment  was  understood  to  be 
temporary. —  Under  some  circumstances  a 
court  of  equity  will  permit  a  husband  to 
remove  the  body  of  his  deceased  wife  from 
the  lot  of  land  of  another.  As  for  instance 
where  the  burial  was  not  with  the  intention 
or  understanding  of  the  husband  that  it 
should  be  her  final  resting-place.  Pulsifer  v. 
Douglass,  94  Me.  556,  48  Atl.  118,  53  L.  R.  A. 
238. 

22.  Tate  v.  State,  6  Blackf.  (Ind.)  110; 
In  re  Bauer,  68  N.  Y.  App.  Div.  212,  74  N.  Y. 
Suppl.  155;  State  v.  Shonhoft,  14  Ohio  Cir. 
Ct.  354;  Ind.  Rev.  St.  c.  7,  §  37 ;  N.  Y.  Laws 
(1900),  e.  715;  Bates'  Ohio  St.  §§  1470-1473. 

23.  In  re  Bauer,  68  N.  Y.  App.  Div.  212, 
74  N.  Y.  Suppl.  155  {affirming  36  Misc.  33, 
72  N.  Y.  Suppl.  439];  N.  Y.  Laws  (1900), 
e.  715.  See  also  In  re  Donn,  14  N.  Y.  Suppl. 
189 ;  Craig  r.  Pittsburgh  First  Presb.  Church, 
88  Pa.  St.  42,  32  Am.  Rep.  417. 

Erection  of  headstone  not  a  waiver. —  It 
was  held  in  Matter  of  Bauer,  68  N.  Y.  App. 
Div.  212,  74  N.  Y.  Suppl.  155,  that  the  eree- 
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tion  of  a  headstone  was  not  a  waiver  of  the 
right  to  apply  to  the  supreme  court  for  per- 
mission to  remove  a  dead  body,  imder  N.  Y. 
Laws  (1895),  c.  559,  §  51,  authorizing  the 
court  to  grant  such  permission,  when  the  con- 
sent of  interested  persons  cannot  be  obtained. 

Membership  corporation  law,  art  i,  §  2, 
defines  the  term  "  membership  corporation " 
as  ineliTding  corporations  incorporated  under 
the  chapter,  or  previously  incorporated  under 
any  laws  repealed  by  the  chapter,  but  as  ex- 
cluding a  membership  corporation  created  by 
special  law.  Article  3,  section  40,  referring 
to  cemetery  corporations,  defines  such  corpo- 
ration to  be  any  corporation  previously  cre- 
ated for  cemetery  purposes  under  a  law  re- 
pealed by  the  chapter  or  hereafter  created 
imder  that  article;  and  section  51  authorizes 
the  removal  of  bodies  from  a  cemetery  OAvned 
by  a  cemetery  corporation,  as  defined  by  that 
act.  It  was  held  that  such  statute  conferrod 
no  authority  on  the  court  to  authorize  the 
removal  of  a  body  from  a  cemetery  con- 
trolled by  a  corporation  created  by  special  law 
not  repealed  by  the  membership  corporation 
law.  In  re  Owens,  79  N.  Y.  App.  Div.  236, 
79  N.  Y.  Suppl.  1114. 

24.  Liability  of  decedent's  estate  see  Ex- 
ecutors AisiD  Administrators. 

Right  of  relatives  of  deceased  indigent  sol- 
dier to  collect  burial  fees  see  Aemy  and  Navy, 
3  Cyc.  863  note  22. 

25.  But  he  was  not  bound  to  incur  a  debt, 
to  render  himself  liable,  and  to  place  himself 
in  a  position  to  be  proceeded  against,  and  to 
lose  the  means  of  maintaining  his  family  in 
order  to  defray  such  expenses.  Reg.  v.  Vann, 
5  Cox  C.  C.  379,  2  Den.  C.  C.  325,  15  Jur. 
1090,  21  L.  J.  M.  C.  39.  T.  &  M.  632. 

26.  Where  deceased  was  not  a  married  wo- 
man.—  It  is  sometimes  provided  by  statute 
that  where  the  deceased  was  not  a  married 
woman,  but  left  any  kindred,  the  duty  of 
burial  devolves  upon  the  person  or  persona 
in  the  same  degree  nearest  of  kin  to  the  de- 
ceased, being  of  adult  age,  and  within  the 
state  and  possessed  of  sufficient  means  to  de- 
fray the  necessarv  expenses.  Enos  v.  Sny- 
der, 131  Cal.  68,  63  Pac.  170,  82  Am.  St.  Rep. 
330,  53  L.  R.  A.  221. 

27.  Alabama. —  Smyley  v.  Reese,  53  Ala. 
89,  25  Am.  Rep.  598. 
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voluntarily  living  apart  from  the  Imsband.''^*  And  a  person  voluntarily  paying 
such  expenses  was  entitled  to  recover  of  the  husljand  the  amount  so  expended.'"' 

b.  General  Rule  in  United  States.  The  well-nigh  universal  rule  in  the  United 
States  is  that  the  husband  is  liable  for  the  necessary  funeral  expenses  of  his 
deceased  wife,  where  she  left  no  separate  estate.^ 

e.  Rule  as  AfTeeted  by  Statutory  Provisions.  In  some  jurisdictions  the  rule  is 
laid  down  that  the  statutes  creating  the  wife's  separate  estate  do  not  absolve  the 
husband  from  his  common-law  obligation  to  provide  suitable  sepulture  for  his 
deceased  wife  and  to  defray  the  funeral  expenses,  where  she  leaves  such  separate 
estate,  provided  he  is  solvent  y'^  and  he  is  not  entitled  to  any  credit  on  the  settle- 
ment of  his  administration  of  her  estate  for  such  expenditures;^  and  where  the 
husband  is  insolvent  such  expenses  should  be  deducted  from  his  distributive  share 
of  his  wife's  separate  estate.^  In  other  jurisdictions,  however,  it  is  held  that 
while  it  is  primarily  the  duty  of  the  husband  to  bury  his  deceased  wife,  neverthe- 
less the  wife's  separate  estate  is  liable  for  her  funeral  expenses,  and  ilie  husband 


California. —  Weringer's  Estate,  100  Cal. 
345,  34  Pac.  825. 

Massachusetts.  —  Cunningham  v.  Eeardon, 
98  Mass.  538,  96  Am.  Dec.  670. 

Michigan. —  Sears  v.  Giddey,  41  Mich.  590, 
2  N.  W.  917,  32  Am.  Rep.  168. 

Neio  York.  —  Patterson  v.  Patterson,  59 
N.  Y.  574,  17  Am.  Eep.  384. 

07M.0.— McClellan  Pilson,  44  Ohio  St. 
184,  5  N.  E.  861,  58  Am.  Rep.  814. 

England.— In  re  McMyn,  33  Ch.  D.  575; 
Jenkins  v.  Tucker,  1  H.  Bl.  90:  Chappie  r. 
Cooper,  13  L.  J.  Exeh.  286,  13  M.  &  W.  252. 

See  15  Cent.  Dig.  tit.  "Dead  Bodies,"  §  6; 
and  Schouler  Dom.  Eel.  §  199. 

28.  Seybold  v.  Morgan,  43  111.  App.  39; 
Ambrose  v.  Kerrison,  10  C.  B.  776.  20  L.  J. 
C.  P.  135,  70  E.  C.  L.  776,  4  Eng.  L.  &  Eq.  361 ; 
Bradshaw  v.  Beard,  12  C.  B.  N.  S.  344.  8 
Jur.  N.  S.  1228,  31  L.  J.  C.  P.  273,  6  L.  T. 
Rep.  N.  S.  458,  104  E.  C.  L.  344. 

29.  Cunningham  v.  Eeardon,  98  Mass.  538, 
96  Am.  Dec.  670;  Ambi-ose  v.  Kerrison,  10 
C.  B.  776,  210  L.  J.  C.  P.  135,  70  E.  C.  L.  776, 
4  Eng.  L.  &  Eq.  301;  Bradshaw  v.  Beard,  12 
C.  B.  N.  S.  344.  8  Jur.  N.  S.  1228,  31  L.  J. 
C.  P.  273,  6  L.  T.  Rep.  N.  S.  458,  104 
E.  C.  L.  344;  Jenkins  r.  Tucker,  1  H.  Bl.  90. 

30.  Alabama. —  Smyley  v.  Reese,  53  Ala. 
89,  25  Am.  Eep.  598. 

Califorma. — Pen.  Code,  §  292;  Enos  v.  Sny- 
der, 131  Cal.  68.  63  Pac.  170,  82  Am.  St. 
Eep.  330,  53  L.  E.  A.  221. 

Connecticut. —  Staples'  Appeal,  52  Conn. 
425. 

Massachusetts. — Weld  v.  Walker,  130  Mass. 
422,  39  Am.  Rep.  405;  Durell  v.  Hayward,  9 
Gray  248,  69  Am.  Dec.  284. 

New  Jersey. —  Sullivan  v.  Horner,  41  N.  J. 
Eq.  299,  7  Atl.  411.  See  also  Youngs  v. 
Shongl),  15  N.  J.  L.  27. 

'Now  York.  —  Patterson  v.  Patterson,  59 
N.  Y.  574,  17  -Am.  Rep.  384;  McCue  v.  Gar- 
vey,  14  Hun  562. 

Ohio. —  See  Hadsell  v.  Hadsell,  7  Ohio  Cir. 
Ct.  IG'O. 

Sec  15  Cent.  Dig.  tit.  "  Dead  BodicB,"  S  6. 

31.  Alahama. —  Smyley  v.  ReoHO.  53  Ala. 
89,  25  Am.  Rep.  598";  Gunn  v.  Samuel,  33 
Ala.  201. 
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Connecticut.  —  Staples'  Appeal,  52  Conn. 
425. 

Maryland. —  Willis  v.  Jones,  57  Md.  362. 

New  York. —  New  York  City  M.  E.  Church 
V.  Jaques,  1  Johns.  Ch.  450. 

Pennsylvania. — McCormiek's  Estate,  4  Kulp 
15;  Weber's  Estate,  20  Phila.  8;  Darmody's 
Estate,  13  Phila.  207.  See  also  Sawi;elle'3 
Appeal,  84  Pa.  St.  306;  Costigan's  Estate,  13 
Phila.  264. 

England.  —  See  Bertie  v.  Chesterfield,  9 
Mod.  31. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  C. 

A  husband  is  primarily  liable  for  the  fu- 
neral expenses  of  his  wife,  even  where  she 
has  a  separate  estate,  and  her  estate  is  liable 
only  in  case  the  husband  is  insolvent. 
Waesch's  Estate,  14  Pa.  Co.  Ct.  387.  It 
was  held  in  Sears  v.  Giddey,  41  Mich.  590, 
2  N.  W.  917,  32  Am.  Eep.  168,  that  a  hus- 
band is  proximately'  liable  for  the  expense  of 
his  wife's  funeral,  even  where  he  is  not  her 
legatee. 

Marking  place  of  burial. —  It  has  been  held 
in  California  that  included  in  the  obligation 
to  give  his  wife  decent  burial  is  the  duty  of 
placing  some  mark  of  identification  over  her 
last  resting-place.  In  re  Weringer,  100  Cal. 
345,  34  Pac.  825. 

Provision  in  wife's  will. —  The  liability  of 
a  husband  for  the  funeral  expenses  of  his 
wife  is  not  discharged  as  against  a  creditor 
by  a  provision  in  her  will  directing  payment 
out  of  her  estate.  Such  a  provision,  it  is 
true,  gives  him  the  right  to  call  upon  her  ex- 
ecutor for  exoneration  as  between  himself 
and  mere  legatees,  but  it  can  only  be  after 
all  claims  for  which  he  is  in  any  way  re- 
sponsible, whether  primarily  or  as  surety, 
have  been  fullv  satisfied.  Wheeler's  Estate, 
4  Pa.  Dist.  265. 

32.  Smyley  v.  Eeese,  53  Ala.  89,  25  Am. 
Rep.  598. 

33.  Waesch's  Estate,  14  Pa.  Co.  Ct.  387. 
In  California  it  has  been  held  that  while  it 

is  the  duty  of  the  husband  to  bury  his  de- 
ceased wife  and  to  defray  the  ne('(>ssary  fu- 
neral expenses,  (^tc.,  yet  where  the  husband  is 
poor  and  the  deceased  leaves  a  considerable 
estate,  it  is  proper  for  the  court  to  fi-v  a 
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may  charge  snch  estate  for  any  reasonable  disbursements  made  by  him  on  this 
account.** 

IV.  OFFENSES.^5 

A.  Against  Rig'ht  of  Burial.  It  is  a  misdemeanor  for  one  npon  whom  the 
duty  is  imposed  to  Jiave  a  dead  body  buried  to  refuse  or  neglect  to  perform  such 
duty  if  he  has  suthcient  means  to  do  so,^®  to  deprive  a  dead  body  of  decent  burial 
by  disgraceful  exposure,  or  to  dispose  of  the  body  in  a  manner  contrary  to  long 
sanctioned  usage.^''  Thus  it  is  an  indictable  offense  both  at  common  law  and  by 
statute    to  dispose  of  or  to  sell  a  dead  body  for  the  purpose  of  dissection.^"    It  k 


reasonable  amount  to  be  allowed  out  of  her 
estate  toward  funeral  expenses  and  a  suitable 
monument.  In  re  Weringer,  100  Cal.  345,  34 
Pac.  825. 

In  Pennsylvania  it  has  been  held  that  in 
the  settlement  of  the  estate  of  a  deceased 
wife,  as  between  the  creditor  and  the  decedent 
her  estate  was  liable  for  necessaries  furnished 
in  her  lifetime,  and  the  expense  of  interment, 
etc.,  yet  the  husband  is  primarily  liable  there- 
for, and  can  be  called  upon  to  reimburse  the 
estate.  But  to  prevent  circuity  of  action  this 
is  accomplished  by  deducting  from  his  dis- 
tributive share  the  amount  the  estate  was 
compelled  to  pay,  and  for  which  he  is  liable. 
Weber's  Estate,  20  Phila.  8. 

34.  Constantinides  v.  Walsh,  146  Mass. 
281,  15  N.  E.  631,  4  Am.  St.  Rep.  311;  Free- 
man V.  Coit,  27  mm  (N.  Y.)  447;  McCue  v. 
Garvey,  14  Hun  (N.  Y. )  562  [reversing  3 
Redf. 'Surr.  (N.  Y.)  313];  Kessler  r.  Hessen, 
19  Abb.  N.  Cas.  (N.  Y.)  86;  Lucas  v.  Hes- 
sen, 17  Abb.  N.  Cas.  (N.  Y.)  271;  Quin  v. 
Hill,  4  Dem.  Surr.  (N.  Y.)  69;  McClellan  v. 
Filson,  44  Ohio  St.  184,  5  N.  E.  861,  58  Am. 
Rep.  814.  See  Gregory  v.  Lockyer,  In  re  Mc- 
Myn,  33  Ch.  D.  575,  6  Madd.  90,  22  Rev.  Rep. 
246. 

See  15  Cent.  Dig.  tit.  '^Dead  Bodies,"  §  6. 

Where  wife  charges  separate  estate  by  will. 
—Although  it  is  the  duty  of  the  husband  to 
defray  the  burial  expenses  of  his  deceased 
wife,  the  latter  may  charge  such  expenses  by 
her  will  on  her  separate  estate,  and  where 
she  does  so  they  cannot  be  charged  to  the 
nusband.  Jackson  v.  Westerfield,  61  How. 
Pr.  (N.  Y.)  399. 

35.  See,  generally,  Criminal  Law. 

36.  Enos  V.  Snyder,  131  Cal.  68,  63  Pac. 
170,  82  Am.  St.  Rep.  330,  53  L.  R.  A.  221  : 
Kanavan's  Case.  1  Me.  226;  Reg.  v.  Vann,  5 
Cox  C.  C.  379.  2  Den.  C.  C.  325,  15  Jur.  1090, 
21  L.  J.  M.  C.  .39,  T.  &  M.  632;  Chappie  v. 
Cooper,  2  Den.  C.  C.  325,  13  L.  J.  Exch.  286, 
13  M.  &  W.  252.  See  also  Reg.  v.  SteM-art, 
12  A.  &  E.  773,  4  P.  &  D.  349,  40  E.  C.  L. 
383. 

37.  People  r.  Baumgartner,  135  Cal.  72,  66 
Pac.  974.  See  also  Wonson  r.  Sayward,  13 
Pick.  (Mass.)  402,  23  Am.  Dec.  691;  Rex  v. 
Cheere,  4  B.  &  G.  902,  7  D.  &  R.  461.  4  L.  J. 
K.  B.  0.  S.  79,  10  E.  C.  L.  851;  Jones  v. 
Ashburnham,  4  East  455,  1  Smith  K.  B.  188; 
Rex  V.  Lynn,  2  Leach  560,  2  T.  R.  733; 
Andrews  v.  Ca-\\'thorne,  Willes  536. 

Arrest  of  dead  bodies. —  If  an  officer  takes 
the  body  of  a  deceased  person  by  writ  or  exe- 


cution he  shall  be  pimished  by  a  fine  not  ex- 
ceeding five  hundred  dollars  and  by  imprison- 
ment for  not  more  than  six  months.  Me. 
Rev.  St.  (1883)  §  26.  See  also  Kanavan's 
Case,  1  Me.  226. 

Casting  body  in  river. —  To  cast  a  dead 
body  into  a  river  without  the  right  of  chris- 
tian sepulture  is  indictable  as  an  offense 
against  common  decency.  Kanavan's  Case, 
I  Me.  226. 

Cremation  of  body. —  To  burn  a  dead  body 
instead  of  burying  it  is  not  a  misdemeanor, 
unless  it  is  so  done  as  to  amount  to  a  public 
nuisance;  if  an  inquest  ought  to  be  held  upon 
a  dead  body  it  is  a  misdemeanor  so  to  dis- 
pose of  the  dead  bodj^  as  to  prevent  the  coro- 
ner from  holding  an  inquest.  Reg.  v.  Ste- 
phenson, 13  Q.  B.  D.  331,  15  Cox  C.  C.  679, 
49  J.  P.  486,  53  L.  J.  M.  C.  176,  52  L.  T.  Rep. 
N.  S.  267,  33  Wkly.  Rep.  44;  Reg.  v.  Price, 
12  Q.  B.  D.  247,  15  Cox  C.  0.  389,  53  L.  J. 
M.  C.  51,  33  Wkly.  Rep.  45  note. 

38.  Most  of  the  states,  however,  by  statute 
provide  for  the  surrender  of  the  dead  bodies 
of  persons  who  are  required  to  be  buried  at 
public  expense,  and  of  executed  felons,  to 
medical  colleges  and  societies  for  the  purpose 
of  dissection.  McNamee  r.  People,  31  Mich. 
473.  Some  states  by  statute  also  authorize 
the  dissection  of  dead  bodies  where  the  con- 
sent of  the  nearest  relatives  of  the  deceased 
is  given.  Tenn.  Code,  §  6775 ;  Thompson  r. 
State,  lO^S  Tenn.  177,  58  S.  W.  213,  80  Am. 
St.  Rep.  875,  51  L.  R.  A.  883. 

39.  Com.  V.  Slack,  19  Pick.  (Mass.)  304; 
Com.  V.  Loring,  8  Pick.  (Mass.)  370;  Mc- 
Namee V.  People,  31  Mich.  473 ;  Reg.  v.  Feist, 
8  Cox  C.  C.  18,  Dears.  &  B.  590,  4  Jur.  N.  S. 
541,  27  L.  J.  M.  C.  164.  6  Wkly.  Rep.  546; 
Rex  V.  Ljmn,  2  Leach  560.  2  T.  R.  733 ;  Rex 
V.  Gilles,  R.  &  R.  272  note. 

The  selling  or  disposing  of  a  dead  body  for 
gain  or  profit  Avas  a  misdemeanor  at  common 
law  and  indictable.  3  Jacob  Fisher  Dig.  3507. 
In  Thompson  v.  State,  105  Tenn.  177,  183,  58 
S.  W.  213,  80  Am.  St.  Rep.  875,  51  L.  R.  A. 
883,  the  coui;t  said :  "  It  may  be  safely  stated 
that  the  authorities  are  harmonious  on  the 
proposition  that  the  unauthorized  disposition 
and  sale  of  the  dead  body  of  a  human  being 
for  gain  and  profit,  is  a  common  law  misde- 
meanor of  high  grade,  and  malum  in  se."  It 
has  been  held  that  the  selling  for  dissection 
of  the  dead  body  of  one  executed  when  the 
death  sentence  did  not  so  direct  was  an  in- 
dictable offense.  Rex.  v.  Cundick,  D.  &  R. 
N.  P.  13,  16  E.  C.  L.  413. 
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likewise  an  iiidictaljle  ofiense  for  a  person  to  receive  a  dead  body,  knowing  that 
it  lias  been  unlawfully  removed  for  the  purpose  of  dissection/' 

B.  Violation  of  Sepulture.  It  may  be  stated  as  the  universal  rule  of  law  in 
civilized  countries  that  it  is  an  indictable  ofiense  to  disinter  and  remove  dead 
bodies  wantonly  or  for  the  sake  of  gain,^^  and  by  tlie  old  common  law,  even  the 
fact  that  the  motive  of  the  person  removing  the  body  is  laudable  is  no  defense.*' 
In  most  of  the  states  of  the  Union  the  violation  of  sepulture  is  made  a  specific 
ofEense  by  statute.^^    But  these  statutes  are  not  directed  against  and  do  not  apply 


An  unsuccessful  attempt  to  commit  that 
offense  is  itself  a  misdemeanor  and  punish- 
able at  common  law.  Thompson  v.  State,  105 
Tenn.  178,  58  S.  W.  213,  80  Am.  St.  Rep. 
875,  51  L.  E.  A.  883;  Clark  Cr.  L.  104;  1 
Russell  Crimes  47. 

40.  State  v.  Johnson,  G  Kan.  App.  113,  50 
Pac.  907;  Com.  v.  Loring,  8  Pick.  (Mass.) 
370;  People  v.  Graves,  5  Park.  Cr.  (N.  Y.) 
134;  Schneider  v.  State,  40  Ohio  St.  336. 

Remains  long  buried  and  decomposed. —  It 
has  been  held  that  Ohio  Rev.  St.  §  3764,  pre- 
scribing the  penalty  against  persons,  etc., 
having  the  unlawful  possession  of  the  body 
of  a  deceased  person,  is  not  directed  against 
cemetery  associations  or  their  trustees;  nor 
does  it  relate  to  the  remains  of  persons  long 
buried  and  decomposed.  Carter  v.  Zanesville, 
59  Ohio  St.  170,  52  N.  E.  126. 

41.  Kanavan's  Case,  1  Me.  226;  Com.  v. 
Marshall,  11  Pick.  (Mass.)  350,  22  Am.  Dec. 
377:  Com.  f.  Cooley,  10  Pick.  (Mass.)  37; 
Thompson  v.  Hickey,  59  How.  Pr.  (N.  Y.) 
434;  Law  of  Burial,  4  Bradf.  Surr.  (N.  Y.) 
603  et  seq. ;  Reg.  v.  Twiss,  L.  R.  4  Q.  B.  407, 
10  B.  &  S.  298,  38  L.  J.  Q.  B.  228,  20  L.  T. 
Rep.  N.  S.  522,  17  Wkly.  Rep.  765. 

Coffin-stealing  larceny. —  At  common  law 
it  is  larceny  to  steal  a  cofBn  in  which  the  re- 
mains of  a  human  being  are  interred.  State 
V.  Doepke,  68  Mo.  208,  30  Am.  Rep.  785. 

Disinterring  dead  bodies. —  A  dead  body  by 
law  belongs  to  no  one  and  is  therefore  vinder 
the  protection  of  the  public.  If  it  lies  in 
consecrated  grounds,  the  ecclesiastical  law 
will  interpose  for  its  protection,  but  whether 
in  ground  consecrated  or  unconsecrated,  in- 
dignities offered  to  human  remains  in  im- 
properly and  indecently  disinterring  them  are 
the  grounds  of  an  indictment.  Foster  v. 
Dodd,  L.  R.  3  Q.  B.  67,  8  B.  &  S.  842,  37  L.  J. 
Q.  B.  28,  17  L.  T.  Rep.  N.  S.  614,  16  Wkly. 
Rep.  155. 

42.  Thus  whore  a  son,  actuated  by  motives 
of  filial  affection  and  religious  duty,  removed 
the  dead  body  of  his  mother  from  a  dissent- 
ers' burial-ground  for  the  pvirjiose  of  inter- 
ring it  in  the  family  grave,  together  with 
that  of  his  father,  in  a  consecrated  churcli- 
yard,  he  was  held  liable  and  his  conviction  of 
a  inisdemeanor  ])ropcr.  Reg.  t.  Sliarpe,  7 
Cox  0.  C.  214,  Dears.  &  B.  160.  3  ,Tur.  N.  S. 
192,  26  L.  .).  M.  C.  47,  5  Wkly.  Rep.  318. 
WIktc  the  cvidciico  sliowed  that  a  person  had 
enijiloycd  workmen  io  (excavate  for  l)iiil(ling 
opejjitioiiH  a  linriiil-ground  attached  io  a,  non- 
cfniforrnist  place  of  wornliip,  which  had  \wm 
disuHi'd  as  a  ))iiriiil-ground  for  some  time, 
iiiiil  I  lie  jury  found  that  during  the  e.\.cava- 
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tion  bones  that  formed  parts  of  the  human 
body  and  of  the  same  human  skeleton  were 
dug  up,  but  that  they  were  not  disturbed  in 
an  improper  and  indecent  manner,  yet  the 
defendant  was  found  guilty  of  a  misdemeanor 
at  common  law,  in  unlawfully,  wilfully,  and 
indecently  digging  open  graves  in  a  burial- 
ground,  and  taking  and  removing  parts  of 
bodies  of  persons  buried  therein  and  inter- 
fering with  and  offering  indignities  to  the 
remains  of  said  bodies.  Reg.  v.  Jacobson,  14 
Cox  C.  C.  522. 

43.  California. —  People  v.  Baumgartner, 
135  C'al.  72,  66  Pac.  974.  And  see  In  re 
Wong  Yimg  Quy,  2  Fed.  624,  C  Sawy.  442. 

Indiana. —  State  v.  MeClure,  4  Blackf.  328. 

Joiua.— State  v.  Schaeffer,  95  Iowa  379.  64 
N.  W.  276;  State  v.  Pugsley,  75  Iowa  742, 
38  N.  W.  498. 

Kansas. — -State  v.  Lowe,  6  Kan.  App.  112, 
50  Pac.  912. 

Kentucky. —  Louisville  v.  Nevin,  10  Bush 
549,  19  Am.  Rep.  78. 

Massachusetts. —  Com.  v.  Slack,  19  Pick. 
304;  Com.  v.  Marshall.  11  Pick.  350,  22  Am. 
Dec.  377  ;  Com.  v.  Cooley,  10  Pick.  37;  Com. 
r.  Loring,  8  Pick.  370. 

Micliiqan. —  MclSTamee  v.  People.  31  3Iich. 
473. 

Missouri.—  State  V.  Fox,  136  Mo.  139,  37 
S.  W.  794;  State  v.  Doepke,  68  Mo.  208,  30 
Am.  Rep.  785. 

ISleio  York. —  People  v.  Fitzgerald.  105  N.  Y. 
146,  11  N.  E.  378,  59  Am.  Rep.  483;  Rhodes 
r.  Brandt,  21  Hun  1;  People  v.  Thompson,  21 
N.  Y.  Wkly.  Dig.  345;  People  v.  Graves,  5 
Park.  Cr.  134. 

North  Carolina. —  State  v.  McLean,  121 
N.  C.  589.  28  S.  E.  140,  42  L.  R.  A.  721; 
State  V.  Wilson,  94  N.  C.  1015. 

Ohio. —  Carter  r.  Zanesville,  59  Ohio  St. 
170,  52  N.  E.  126;  Schneider  v.  State.  40 
Ohio  St.  336;  Pringle  v.  State,  1  Ohio  Dec. 
(Reprint)  283,  8  West.  L.  J.  67. 

Pennsylvania. —  Fox  v.  Gordon,  16  Phila. 
185 ;  Ex  p.  Girard,  4  Am.  L.  J.  97. 

Fen)?  on /.—  State  v.  Little,  1  Vt.  331. 

Wisconsin. —  Haves  v.  State,  112  Wis.  304. 
87  N.  W.  1076;  Palmer  v.  Broder,  78  Wis. 
483,  47  N.  W.  774. 

See  15  Cent.  Dig.  tit.  "  Dead  Bodies,"  §  8. 

Constitutionality  of  the  statute. — "  The 
exhinnation  and  removal  of  the  dead  is  not 
a  matter  of  publics  indifference,  harmless  in 
itself,  li]<e  the  style  of  wearing  the  hair,  as 
in  the  (Jueue  Case,  but  it  affects  the  public 
health,  and  its  regulation  is,  like  the  regu- 
lation of  Blauglitcr-liouacs  and  otber  noxious 
pursuits,  strictly  within  the  police  powers 
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to  exhumations  made  by  public  officials,  with  a  view  to  ascertaining  whether  a  crime 
has  been  committed  \  ^  nor  do  they  apply  to  a  person  who  having  obtained  the 
necessary  permit  from  the  constituted  authorities  removes  the  dead  body  of  a 
relative  or  friend  for  reinterment.''^ 

C.  Prosecution  Fop  Offenses — l.  Indictment  or  Information  — a.  In  Gen- 
eral. The  material  elements  of  the  offense  charged,  as  prescribed  by  the  par- 
ticular statute,  must  be  covered  by  the  allegations  in  the  indictment  or  informa- 
tion ;  but  it  is  sutficient  if  it  alleges  all  the  facts  which  the  statute  requires  to- 
constitute  the  offense.''^ 


of  the  state."  In  re  Wong  Yung  Qiiy,  2  Fed. 
624,  629,  6  Sawy.  445. 

"  Disinter  "  defined. —  In  People  v.  Baum- 
gartner,  135  Cal.  72,  74,  66  Pac.  974,  the 
court  said :  "  I  think  there  can  be  little 
doubt  that  the  common  understanding  of  the 
act  '  to  disinter  a  buried  human  body  '  is  not 
only  to  expose  it  to  the  elements  where  it  lies, 
but  to  remove  it.  The  statute  is  aimed  at 
the  crime  commonly  called  '  body  snatching.' 
The  motive  in  removing  the  body  may  not  be 
material,  but  the  offense  is  not  complete  im- 
less  the  body  is  removed  from  its  resting- 
place." 

Accomplices.—  Under  an  Indiana  statute  in 
order  to  constitute  the  offense,  it  is  not  neces- 
sary that  a  party  to  it  should  be  actually 
present  aiding  and  abetting  in  the  commis- 
sion of  the  fact.  If  with  the  intention  of  giv- 
ing assistance  a  person  be  near  enovigh  to 
afford  it  should  it  be  needed,  he  is  in  con- 
struction of  the  law  present  aiding  and 
abetting.   Tate  v.  State,  6  Blackf.  (Ind.)  110. 

Commission  of  act  conclusive  as  to  intent. 
—  Under  N.  C.  Acts  (1895),  §  1,  c.  90,  pro- 
viding that  any  person  who  shall  without  due 
process  of  law,  or  the  consent  of  the  next  of 
kin  of  the  deceased,  open  any  grave  for  the 
purpose  of  removing  anything  therein  in- 
terred, shall  be  guilty  of  a  felony,  it  was  held 
that  the  doing  the  forbidden  act  itself  is 
conclusive  as  to  the  intent  with  which  it  was 
done.  State  v.  McLean,  121  N.  C.  589,  28 
S.  E.  140,  42  L.  R.  A.  721. 

Lack  of  consent,  gravamen  of  offense. — 
Under  the  Indiana  statute  of  1841,  it  has  been 
held  that  the  unlawful  disinterment  of  a  dead 
body  consists  not  merely  in  the  removal  of 
the  dead  body,  but  its  removal  without  the 
consent  of  the  deceased  given  during  his  life- 
time, or  of  his  near  relatives  given  since  his 
death.    Tate  v.  State,  6  Blackf.  (Ind.)  110. 

Removal  for  the  purpose  of  dissection. — • 
It  has  been  held  in  Massachusetts  that  the 
removal  of  a  dead  body  is  not  an  offense 
within  the  meaning  of  Mass.  St.  (1830) 
e.  57,  unless  done  with  the  intent  to  use  or 
dispose  of  the  body  for  the  purpose  of  dis- 
secting.   Com.  V.  Slack,  19  Pick.  (Mass.)  304. 

Where  body  was  not  removed. —  Where  a 
person  merely  dug  down  to  a  coffin  to  search 
the  body  for  valuables  without  removing  the 
body,  it  was  held  that  he  could  not  be  con- 
victed of  a  felony,  imder  Cal.  Pen.  Code, 
§  290.  People  r.  Baumgartner,  135  Cal.  72, 
66  Pac.  974. 

44.  People  v.  Fitzgerald,  105  N.  Y.  146, 
11  N.  E.  378,  59  Am.  Rep.  483;  Rhodes  v. 


Brandt,  21  Hun  (N.  Y.)  1;  Hayes  State, 
112  Wis.  304,  87  N.  W.  L076;  Palmer  v. 
Broder,  78  Wis.  483,  47  N.  W.  744. 

On  application  of  defendant,  and  on  affida- 
vits sufficient  to  give  jurisdiction,  the  coroner 
directed  the  exhumation  of  a  body  for  the 
purpose  of  a  post-mortem  examination  to  de- 
termine whether  the  deceased  was  murdered, 
and  the  body  was  accordingly  exhumed  and  a 
public  examination  had  without  impaneling  a 
jury.  It  was  held  not  to  be  body-stealing. 
People  V.  Fitzgerald,  105  N".  Y.  146,  11  N.  E. 
378,  59  Am.  Eep.  483,  5  N.  Y.  Cr.  335. 

45.  People  v.  Dalton,  58  Cal.  226;  Sonntag 
V.  Shonhoft,  14  Ohio  Cir.  Ct.  354;  Fox  v. 
Gordon,  16  Phila.  (Pa.)  185. 

46.  See,  generally.  Indictments  and  In- 
formations. An  indictment  charging  that 
defendant  in  a  churchyard  interrupted  and 
obstructed  C,  clerk,  in  reading  the  order  for 
the  burial  of  the  dead  and  interring  a  corpse, 
and  unlawfully,  and  by  threats  and  menaces, 
hindered  the  burial  of  the  corpse,  is  bad  in 
arrest  of  judgment,  for  not  averring  that  C 
was  a  clerk  in  holy  orders,  and  lawfully  act- 
ing as  such  in  the  burial  of  the  corpse,  and 
for  not  setting  out  the  particular  threats  and 
menaces  used.  Rex  v.  Cheere,  4  B.  &  C.  902, 
7  D.  &  R.  461,  4  L.  J.  K.  B.  0.  S.  79,  10 
E.  C.  L.  851. 

For  form  of  an  indictment  for  feloniously 
removing  the  dead  body  of  a  human  being 
from  the  grave  for  the  purpose  of  dissection 
or  selling  see  People  v.  Graves,  5  Park.  Cr. 
(N".  Y.)  134.  See  also  People  v.  Dalton,  58 
Cal.  226. 

47.  Where  the  act  charged  as  the  offense 
is  set  forth  in  ordinary  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended 
and  to  enable  the  court  to  pronounce  judg- 
ment upon  a  conviction  according  to  the  right 
of  the  case,  the  indictment  is  sufficient.  Peo- 
ple V.  Dalton,  58  Cal.  226. 

Under  the  Massachusetts  statute,  Avhich 
makes  it  an  offense  to  remove  a  dead  body 
for  the  purpose  of  dissection,  it  is  necessary 
that  the  indictment  allege  that  such  disinter- 
ment was  wrongful,  or  to  conclude  contra 
forinam  statuti.  Com.  v.  Cooley,  10  Pick. 
(Mass.)  37. 

Surplusage. —  Facts  alleged  in  an  indict- 
ment or  information  which  are  not  necessary 
to  the  commission  of  the  offense  charged, 
and  which  do  not  change  the  offense,  but  only 
make  its  description  more  definite,  may  be 
regarded  as  mei-e  surplusage.  McNamee  t\ 
People,  31  Mich.  473,  where  the  court  said: 

[IV,  C,  1,  a] 


278    [13  Cyc] 


DEAD  BODIES 


b.  Stating  Offense  in  Language  of  Statute.  It  is  sufficient  if  the  cliarge  in 
the  indictment  or  information  pursues  tlie  language  of  the  statute  creatiiig  the 
offense  and  prescribing  the  elements  thereof.** 

e.  Allegation  of  Intent.  An  indictment  drawn  under  a  statute  making  it  an 
ofiense  to  remove  a  dead  body  with  the  intent  to  use  or  dispose  of  it  for  the  pur- 
pose of  dissection  must  aver  such  intent  or  it  will  be  fatally  defective.*''* 

d.  Description  of  Body.  An  indictment  or  information  charging  tlie  disinterring 
of  a  dead  body  need  not  allege  that  it  was  the  body  of  a  human  being  ;  it  is  suf- 
ficient to  state  the  name  of  the  deceased.'*^  Nor  is  it  necessary  to  allege  the  death 
of  the  person  whose  body  defendant  is  charged  with  having  disinterred,  wliere  it 
is  alleged  that  defendant  entered  and  unlawfully  dug  up  the  grave  and  carried 
away  the  body.^' 

e.  Designation  of  Place  of  Burial.  Where  the  burial-place  is  described  in 
the  indictment  as  being  in  a  certain  town,  it  is  no  material  defect  that  the  par- 
ticular graveyard  is  not  designated  by  name.^^ 

f.  Negativing  Exceptions.  It  is  not  necessary  for  an  indictment  for  a  com- 
mon-law ofiense  to  negative  exceptions  contained  in  a  statute.^^ 

2.  Evidence  —  a.  Burden  of  Proof.  It  is  a  general  rule  applicable  to  the  trial 
of  criminal  cases  that  where  there  is  an  exception  in  a  general  statute  it  is  not 
incumbent  on  the  prosecution  to  prove  that  defendant  is  not  within  the  excep- 
tion ;  the  fact  being  peculiarly  within  the  knowledge  of  the  accused,  it  is  incum- 
bent on  him  to  show  that  he  is  not  criminally  liable  for  the  act,  because  he  is 
within  the  exception. 


"  It  cannot  vitiate  an  indictment  to  include 
allegations  which  do  not  change  the  offense 
charged,  and  only  make  its  description  more 
definite.  The  prisoner  cannot  be  damnified 
by  that  which  throws  no  new  burden  on  him, 
and,  if  it  makes  any  difference,  only  calls  for 
more  proof  from  the  prosecution."  See  also 
Thompson  v.  State,  105  Tenn.  177,  58  S.  W. 
213,  80  Am.  St.  Rep.  875,  51  L.  R.  A.  883. 
It  has  been  held  in  Massachusetts  that  an 
indictment  for  disinterring  a  dead  body  need 
not  allege  the  ownership  of  the  burial-ground 
in  which  the  body  was  interred,  and  that 
such  allegation  not  being  material  may  be 
regarded  as  surplusage,  and  therefore  need 
not  be  proved.  Com.  v.  Cooley,  10  Pick. 
37. 

48.  Com.  V.  Dalton,  58  Cal.  226. 

In  Indiana  it  has  been  held  that  the  indict- 
ment need  not  allege  that  the  disinterment 
was  unlawful,  the  term  "  unlawful "  not 
being  used  in  the  statute.  State  v.  MeClure, 
4  Blackf.  328. 

In  Massachusetts  it  was  held  that  in  an 
indictment  under  a  statute  (St.  (1814)  c. 
175)  foi-bidding  any  person  to  dig  up  a 
hninnn  body  "  not  being  authorized  by  the 
selectmen  of  any  town  in  this  Common- 
wealth "  it  was  sufficient  to  allege  that  dn- 
fcndiuit  was  not  aiithoi'ii<;pd  by  the  selectmen 
of  tlx'  town  wlici'c  llic  body  had  been  buried, 
this  evidently  being  in  accordance  with  the 
intention  of  i;he  legislature.  Com.  v.  Lonng, 
8  I'ick.  370. 

49.  Com.  T.  Slack,  19  I'ick.  (Miihh.)  301. 

50.  Stale  r.  \M\U;  1   VI.  331. 

An  indictment  under  Tex.  Pen.  Code,  arf. 
367,  (Ifcliii'ing  a.  ])enalfy  for  one  wlio  witlinni, 
jMillifjrify  diHiiitcrH,  removes,  or  curries  away 
a  hiiiiiiin  body,  Hliould  Htatc  the  name  of  the 


person  whose  body  was  disinterred.  William- 
son V.  State,  (Cr.  App.  1903)  72  S.  W.  600. 
If  the  indictment  does  not  state  or  give  a 
reason  for  not  stating  whose  body  \\-as  re- 
moved it  is  insufficient.  Leach  v.  State,  (Ci. 
App.  1903)  72  S.  W.  600. 

Failure  to  allege  that  body  was  "a  human 
being." —  It  was  held,  in  People  v.  Graves,  5 
Park.  Cr.  (N.  Y.)  134,  that  an  indictment 
for  the  felonious  disinterment  of  the  body 
of  B  was  not  defective  because  of  an  omis- 
sion to  allege  that  she  was  "  a  numan  being." 
That  fact  would  be  assumed. 

Unchristened  infant. — Where  the  indictment 
charged  the  defendant  with  removing  from 
its  grave  a  certain  deceased  child  of  N.  H. 
Burke  "  that  had  yet  no  name  given  to  it," 
without  the  consent,  etc.,  it  was  held  to  be 
sufficient.  Tate  v.  State,  0  Blackf.  (Ind.1 
110. 

51.  People  V.  Graves,  5  Park.  Cr.  (N.  Y.) 
134. 

52.  Where  the  burial-place  was  described 
as  "  a  graveyard  in  the  town  of  Bristol,  On- 
tario county,"  it  was  held  that  the  indictment 
was  not  materially  defective  in  failing  to 
designate  the  particular  graveyard.  People  v. 
Graves,  5  Park.  Cr.  (N.  Y.)  i34. 

53.  State  v.  Doepke,  08  Mo.  209,  30  Am. 
Rep.  785;  State  r.  O'Gorman,  OS  Mo.  179. 
See  also  McNaniee  v.  People,  31  Mich.  473. 

54.  See,  generally,  Criminal  Law. 

55.  Thus  u])oii  the  trial  of  an  indictment 
under  a  Mtntnie  ninking  it  an  offense  tor  any 
|irrsi)n  wilJionI-  hnvfiil  authority  to  dig  up, 
•  lisinlrr,  i<'in()\r,  or  carry  awiiy  any  human 
liody,  etc.,  it  is  incunibent  on  defendant  to 
sliiiw  that  he  had  lawful  autliority  for  such 
act.  State  l\  Seiialfer,  95  Iowa  379',  04  N.  W. 
270. 
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b.  Admissibility  —  (i)  As  to  Unlawful  Dlsintebment.  In  a  prosecution 
for  bodj-stealing  it  is  proper  to  submit  to  the  jury  evidence  which  tends  to  show 
that  the  body  was  disinterred  without  lawful  authority.^" 

(ii)  Aiding  and  Abetting.  It  has  been  held  that  under  an  indictment 
charging  defendant  as  principal  evidence  is  admissible  showing  him  to  have  been 
an  accessary.^^ 

(ill)  As  to  Intent.  It  is  always  competent  to  prove  facts  constituting  a 
motive  for  the  commission  of  any  alleged  crime.^^ 

e.  Weight  and  Sufficiency  —  (i)  In  General.  It  is  not  necessary  to  prove 
an  allegation  contained  in  the  indictment  wliicli  is  entu-ely  superfluous;^'*  but 
where  on  the  other  hand  the  indictment  contains  an  unnecessary  allegation,  and 
such  allegation  is  descriptive  of  a  material  allegation,  the  prosecution  is  bound  to 
prove  it.''"  Under  a  statute  directed  against  the  unlawful  receiving  of  a  dead 
body  removed  from  its  grave  for  the  purpose  of  dissection,  the  only  facts  essen- 
tial to  be  established  to  warrant  a  conviction  are  that  the  body  was  so  removed 
and  that  defendant  received  it  knowing  that  it  had  been  so  unlawfully  removed 
for  such  purpose,  or  knowingly  aided,  concealed,  abetted,  or  assisted  some  other 
person  in  receiving  it.^^ 

(ii)  Proof  of  Corpus  Delicti.  Under  some  statutes  the  unlawful  disinter- 
ment of  a  dead  body  for  the  purpose  of  selling  the  same,  for  dissection,  or  for 
anatomical  experiment  constitutes  the  corpus  delicti  and  must  be  established 
beyond  a  reasonable  doubt,  and  suspicion  founded  upon  inconclusive  circum- 
stances will  not  be  sufficient."^ 


56.  State  f.  Pugsley,  75  Iowa  742,  38 
N.  W.  498j  such  as  evidence  that  the  disin- 
terment was  made  secretly  during  the  night, 
that  the  body  was  concealed  for  several  days, 
and  that  an  attempt  was  then  made  to  burn  it. 

57.  State  v.  Pugsley,  75  Iowa  742,  38  N.  W. 
498,  for  the  reason  that  the  distinction  be- 
tween accessaries  before  the  fact  and  prin- 
cipals was  abolished  by  statute. 

58.  Thus  evidence  tending  to  prove  the 
presence  of  defendant  near  the  place  where 
the  offense  was  committed,  with  the  intent 
of  giving  assistance  should  it  be  required, 
should  be  submitted  to  the  jury.  Tate  v. 
State,  6  Blackf.  (Ind.)  110. 

If  intent  is  material,  any  fact  is  competent 
against  the  accused  which  tends  to  show  the 
motive  of  the  criminal  act  charged,  and  in 
such  case  the  evidence  is  not  incompetent, 
because  it  may  tend  to  show  the  accused 
guilty  of  another  offense  than  the  one 
charged.  State  r.  Lowe,  6  Kan.  App.  110,  50 
Pac.  912. 

Introduction  of  policies  of  insurance. —  In 

a  prosecution  for  body-stealing,  where  the 
theory  of  the  state  was  that  the  crime  was 
a  part  of  a  plan  for  procuring  insurance  upon 
the  life  of  a  person  who  was  not  in  fact 
dead,  and  there  was  evidence  tending  to 
establish  such  theory,  it  was  held  that  the 
policies  of  insurance  were  properly  admitted 
in  evidence.  State  v.  Pugsley,  75  Iowa  742, 
38  N.  W.  498. 

59.  Com.  V.  Cooley,  10  Pick.  (Mass.)  37. 
In  this  ease,  a  prosecution  for  disinterring  a 
dead  body,  the  ownership  of  the  burial-ground 
in  which  the  offense  was  committed  was  al- 
leged in  the  indictment,  and  it  was  held  that 
such  ownership  need  not  be  proved,  since  the 
allegation  was  entirely  superfluous. 


60.  Pringle  V.  State,  1  Ohio  Dec.  (Re- 
print) 283,  7  West.  L.  J.  67.  In  this  case 
the  indictment  charged  the  violation  of  a 
grave  without  the  consent  of  the  relatives 
"  there  being  a  widow  and  children,"  and  it 
was  held  that  although  the  indictment  need 
not  have  alleged  that  the  deceased  left  a 
widow,  yet  it  was  descriptive  of  a  material 
allegation,  and  the  prosecutor  having  alleged 
it  was  bound  to  prove  it. 

61.  State  V.  Johnson,  6  Kan.  App.  119,  50 
Pac.  907 ;  Schneider  v.  State,  40  Ohio  St.  336. 
Under  an  indictment  framed  under  the  sec- 
tion of  the  Massachusetts  statute  of  1814, 
which  imposed  a  penalty  for  receiving,  con- 
cealing, or  disposing  of  any  human  body 
which  should  be  dug  up,  removed,  or  carried 
away  contrary  to  the  provisions  of  a  previous 
section,  it  was  held  that  evidence  tending  to 
prove,  but  not  conclusively  proving,  that  de- 
fendant dug  up,  etc.,  the  body  did  not  entitle 
him  to  an  acquittal,  where  it  was  fully 
proven  that  the  body  was  received  by  him. 
Com.  V.  Loring,  8  Pick.  370. 

Prima  facie  evidence  of  guilty  possession. 
—  The  unexplained  possession  of  a  dead  body 
unlawfully  removed  from  its  grave,  soon  after 
such  removal,  is  prima  facie  evidence  of 
guilty  possession  and  applies  equally  to  a 
person  charged  with  receiving  and  the  one 
charged  with  taking  it;  and  such  possession 
need  not  be  exclusive,  but  a  joint  possession 
may  in  connection  with  other  circumstances 
justify  a  conviction.  State  v.  Johnson,  6 
Kan.  App.  119,  50  Pac.  907. 

62.  State  v.  Baker,  144  Mo.  323,  46  S.  W. 
194.  In  this  case  a  sack  or  waist  with  the 
peculiar  buttons  on  it  like  those  on  the  one 
in  which  the  deceased  was  buried,  whose  body 
was  missing  from  the  grave,  and  who  had 
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(hi)  Proof  of  Intent.  TLc  general  rule  is  that  where  a  s])ecific  intent  is 
required  to  make  an  act  an  offense,  the  mere  doing  of  the  act  will  not  raise  a 
presumption  tliat  it  was  done  for  such  prohibited  purpose;  but  such  specific 
intent  must  be  proved.^^  It  has  been  held,  however,  that  the  specific  criminal 
intent  may  be  presumed  from  the  manner  in  which  the  act  is  performed  and 
from  the  attending  circumstances." 

V.  CIVIL  Liability. 

A.  At  Common  Law.    Since  at  comtnon  law  there  can  be  no  sucli  tljing  as 

property  in  human  remains,'''^  no  action  for  civil  damages  will  lie  for  an  injury  to 
a  dead  body ; although  courts  of  law  have  afforded  remedies  througli  formal 
legal  actions  wherever  any  element  of  trespass  to  property  real  or  personal  has 
been  associated  witli  the  molestation  of  the  remains  of  the  dead."'' 

B.  In  United  States  —  l.  In  General.  It  follows  as  a  corollary  to  the  well- 
recognized  rule  in  the  United  States  of  the  right  of  jDOssession  of  a  corpse  for  the 
purposes  of  interment  and  the  care  of  such  remains  after  burial  that  the  invasion 
or  violation  of  that  right  furnishes  a  ground  for  a  civil  action  for  damages."''' 


been  dead  a  year,  was  found  in  the  brick-yard 
of  defendant,  which  was  accessible  to  the  pub- 
lic. Several  witnesses  testified  that  the  waist 
was  like  the  one  in  which  deceased  was  in- 
terred. One  witness  also  testified  to  the  fact 
that  he  saM;-  defendant  in  the  graveyard  on 
the  night  on  which  it  was  charged  that  the 
body  was  disinterred.  It  was  held  that  the 
evidence  was  wholly  inconclusive  and  did  not 
siiffice  to  establish  the  corpus  delicti  of  the 
offense  charged  in  the  indictment.  See  also 
State  V.  Fox,  136  Mo.  139,  37  S.  W.  794. 

63.  State  v.  Baker,  144  Mo.  323,  46  S.  W. 
194;  State  v.  Fox,  136  Mo.  139,  37  S.  W. 
794.  See  also  State  v.  Gibson,  111  Mo.  92, 
19  S.  W.  980;  Lawson  Presumptive  Ev.  271. 

A  conviction  of  securing  and  concealing  a 
dead  human  body  at  a  college,  knowing  it  to 
have  been  unlawfully  removed,  in  violation 
of  Ohio  Rev.  St.  §  7034,  is  not  sustained  by 
mere  proof  that  arrangements  participated  in 
by  defendant  with  outside  parties  had  been 
made  for  the  delivery  of  bodies  at  the  col- 
lege, without  proof  that  he  contemplated  an 
unlawful  delivery,  or  of  his  knowledge  of  the 
presence  of  the  bodv  in  question.  Schneider 
V.  State,  40  Ohio  St.  336. 

Where  an  indictment  drawn  under  Mo. 
Rev.  St.  (iSgg)  §  3842,  charged  defendant 
with  removing  a  dead  body  from  the  grave 
for  the  purpose  of  dissection  or  for  surgical 
or  anatomical  experiments,  etc.,  it  was  held 
not  to  be  sufficient  to  show  that  he  removed 
the  body  from  the  grave,  but  that  it  was  also 
necessary  to  sliow  what  his  purpose  was  in 
removing  the  body ;  and  further  that  such 
purpose  could  not  be  inferred  from  tlic  fact 
tliat  defendant  dug  u])  the  body  and  had  it  in 
his  poHsession.  State  V.  Fo.x,  148  Mo.  517) 
50  S.  W.  08. 

64.  VVhei'c  the  evidence  showed  that  three 
persons  in  the  night-time  dug  open  a  gr.ive 
and  removed  tli(n-efrom  a  dead  l)ody,  that  the 
act  was  (lone  in  a  secret  and  clandcHtino 
m.'inner,  that  i\n\  pjirticH  engaged  in  tlie  cn- 
icr\>v\w.  ^\^^.r^'.  tirmi'A  with  revolvers,  and  that 
tliey  were  ai'rested  while  in  the  act  of  remov- 
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ing  the  body  to  a  hack  which  they  had  pro- 
vided to  carry  the  remains  away,  it  was  held 
that  the  proof  of  the  criminal  intent  and  the 
want  of  authority  was  manifest  in  the  man- 
ner in  which  the  act  was  performed.  State 
f.  Schaffer,  95  Iowa  379,  64  N.  W.  276. 

Commission  of  act  proof  of  intent. —  Under 
N".  C.  Acts  (1885),  c.  90,  §  1,  providing  that 
any  person  who  shall  without  due  process  of 
law  or  the  consent  of  the  next  of  kin  of  the 
deceased  open  any  grave  for  the  purpose  of 
removing  anything  therein  interred  shall  be 
deemed  guilty  of  a  felony,  it  has  been  held 
that  the  forbidden  act  itself  is  conclusive 
proof  of  the  intent  with  which  it  is  done. 
State  V.  McLean,  121  N.  C.  589,  28  S.  E.  140, 
42  L.  R.  A.  721. 

65.  See  supra,  II. 

66.  Foley  r.  Phelps.  1  Iv.  Y.  App.  Div. 
551,  37  ]Sr.  Y.  Suppl.  471;  Law  of  Burial.  4 
Bradf.  Surr.  (N.  y.)  503  et  set?.;  Pierce 
Swan  Point  Cemetery,  10  R.  I.  227,  14  Am. 
Rep.  667 ;  Griffin  v.  Charlotte,  etc.,  R.  Co.,  23 
S.  C.  25,  55  Am.  Rep.  1;  Foster  v.  Dodd, 
L.  R.  3  Q.  B.  67,  8  B.  &  S.  842,  37  L.  J.  Q.  B. 
28,  17  L.  T.  Rep.  N.  S.  614,  16  Wkly.  Rep. 
155;  May  v.  Gilbert,  2  Bulstr.  150;  Hajmes' 
Case,  12  Coke  115;  Corvcn's  Case.  12  Coke 
105;  Reg.  v.  Sharpe,  7  Cox  C.  C.  214,  Dears. 
&  B.  160,  3  Jur.  N.  S.  192,  26  L.  J.  M.  C.  47, 
5  Wkly.  Rep.  318:  Frances  r.  Ley,  Cro.  Jac. 
306;  in  re  Bettison,  12  Moak  Eng.  Rep.  654 
note;  Rex  v.  Lynn,  2  T.  R.  733:  1  Blaekstone 
Comm,  429.   And  see  Cemeteries,  0  Cyc.  720. 

67.  Massachusetts. —  Meagher  V.  Driscoll, 
99  MJiss.  281,  96  Am.  Dee.  759. 

Missouri. —  Guthrie  ?;.  Weaver,  1  Mo.  App. 
136. 

New  York. —  Foley  v.  Phelps,  1  N.  Y.  App. 
Div.  551,  37  N.  Y.  Suppl.  471. 

South  Carolina. —  Griffin  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  25,  55  Am.  Rop.  1. 

}<ln;il,and. —  1  Blaekstone  Comm.  429. 

And  .see  CKMETEBrES,  6  Cyc.  720. 

68.  See  supra,  111. 

69.  It  i,4  not  a  nuM'o  idle  utterance,  but  a 
substantial  legal  principle,  that  wherever  a 
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2.  Mutilation  of  Corpse  Before  Burial—  a.  Action  by  Husband,  Wife,  op  Next 
of  Kin.  An  unauthorized  and  unlawful  ™  mutilation  of  a  corpse  before  burial 
gives  rise  to  an  action  for  damages  in  favor  of  the  surviving  husband  or  wife'^ 
or  next  of  kin/^  So  the  next  of  kin  of  a  dead  person  has  a  cause  of  action 
against  a  carrier  for  an  injury  to  the  body  of  such  deceased  person,  caused  by  the 
negligent  act  of  the  carrier  while  transporting  it  for  hire.''^ 

b.  Action  by  Personal  Representative.  It  has  been  held  in  some  jurisdictions 
that  since  there  can  be  no  property  in  a  dead  body,'''*  a  personal  representative  of 
decedent  cannot  maintain  an  action  for  damages  for  the  wilful  or  negligent 
mutilation  of  the  body  of  the  decedent,  although  he  may  sue  for  injury  to  tlie 
wearing  apparel  of  decedent.''^ 

3.  Interference  With  Right  of  Burial.™  And  again  it  is  well  settled  that  the 
withholding  of  the  body  of  the  deceased  human  being  from  those  who  have  a 
right  to  the  possession  of  the  body  for  the  purpose  of  proper  interment  is  an 


real  right  is  violated  a  real  remedy  is  af- 
forded by  the  law.  Larson  v.  Chase,  47  Minn. 
307,  28  Am.  St.  Rep.  370,  14  L.  R.  A.  85.  See 
also  Pierce  Swan  Point  Cemetery,  10  R.  I. 
227.  In  Foley  i\  Phelps,  1  N.  Y.  App.  Div. 
551,  555,  37  N.  Y.  Suppl.  471,  the  court  said: 
"  In  more  recent  times  the  obdurate  common- 
law  rule  has  been  very  much  relaxed,  and 
changed  conditions  of  society,  and  the  neces- 
sity for  enforcing  that  protection  which  is  due 
to  the  dead,  have  induced  courts  to  re-examine 
the  grounds  upon  which  the  common-law  rule 
reposed,  and  have  led  to  modifications  of  its 
stringency.  The  old  cases  in  England  were 
decided  when  matters  of  burial  and  the  care 
of  the  dead  were  within  the  jurisdiction  of 
the  Ecclesiastical  Courts,  and  they  are  no 
longer  absolutely  controlling." 

70.  A  physician,  however,  who  performs  an 
autopsy  upon  a  dead  body  with  ordinary  care 
and  skill,  and  in  pursuance  of  the  authority 
of  the  coroner  or  a  city  ordinance,  is  not 
liable  in  an  action  to  the  family  of  the  de- 
ceased for  the  mutilation  of  the  body  with- 
out their  consent.  Cook  v.  Walley,  1  Colo. 
App.  163,  27  Pac.  950;  Young  v.  Physicians, 
etc.,  College,  81  Md.  358,  32  Atl.  177,  31 
L.  R.  A.  540. 

Post-mortem  examinations  see  Coroners, 
9  Cyc.  988. 

71.  Larson  x.  Chase,  47  Minn.  307,  28  Am. 
St.  Rep.  370,  14  L.  R.  A.  85.  Wliere  plain- 
tiff's husband,  having  fallen  through  an  ele- 
vator shaft,  was  taken  to  Bellevue  hospital 
where  he  died  three  hours  later;  and  plain- 
tiff applied  at  the  hospital  for  his  body  and 
begged  those  in  charge  not  to  allow  an  au- 
topsy to  be  performed,  and  without  her  knowl- 
edge and  consent  defendant  procured,  as- 
sisted, aided,  and  abetted  in  performing  an 
autopsy  on  her  husband's  body  without  any 
authority  of  law,  it  was  held  that  the  un- 
lawful and  unauthorized  mutilation  of  the 
body  was  a  clear  invasion  of  plaintiff's  right 
and  irrespective  of  any  statutory  enactment 
entitled  her  to  bring  an  action  for  damages. 
Foley  r.  Phelps,  1  N.  Y.  App.  Div.  551,  37 
N.  Y.  Suppl.  471.  In  Farley  v.  Carson,  8 
Ohio  Dec.  (Reprint)  119,  7  West.  L.  J.  67, 
this  principle  was  recognized,  but  the  court 
held  in  this  ease,  where  the  deceased  died 
of  abscess  of  the  liver,  and  the  attending 


physician  made  an  incision  shortly  after 
death  to  ascertain  the  exact  cause  of  death, 
there  being  no  dismemberment  or  removal 
of  any  part  or  organ,  that  this  was  not  such 
mutilation  oif  the  body  as  to  give  the  widow 
cause  of  action  against  defendant. 

Fragmentary  remains  —  Where  amputation 
was  necessary. —  A  railroad  company  is  not 
liable  for  failure  to  deliver  to  the  repre- 
sentative of  a  person  killed  in  its  service 
fragments  necessarily  amputated  from  his 
body  because  of  an  accident  which  resulted 
in  his  death,  because  its  employees  summoned 
an  ambulance  and  a  surgeon,  and  its  surgeon 
performed  the  amputation  at  the  hospital  to 
which  he  was  removed  by  those  in  charge 
of  the  ambulance  upon  his  request  not  to  be 
taken  home,  where  the  fragments  were  cre- 
mated according  to  the  custom  of  the  hos- 
pital without  the  knowledge  or  direction  of 
the  company's  surgeon.  Doxtator  v.  Chi- 
cago, etc.,  R.  Co.,  120  Mich.  596,  79  N.  W. 
922,  45  L.  R.  A.  535. 

72.  Burney  v.  Children's  Hospital,  169 
Mass.  57,  47  N.  E.  401,  61  Am.  St.  Rep.  273, 
38  L.  R.  A.  413.  In  this  case  a  child  died 
in  a  Boston  hospital,  and  the  hospital  author- 
ities, without  any  authority  from'  the  par- 
ents of  the  child,  performed  an  autopsy  upon 
its  body.  It  was  held  that  the  father  of  the 
child  was  its  natural  guardian,  and  after  its 
death  had  a  right  to  the  possession  of  the 
child's  body  for  burial,  and  that  he  could 
maintain  an  action  for  damages  against  the 
hospital  authorities  for  such  unauthorized 
autopsy. 

73.  Beam  v.  Cleveland,  etc.,  R.  Co.,  97  111. 
App.  24,  holding  that  a  brother  of  a  deceased 
person  who  undertakes  to  pay  for  the  trans- 
portation of  his  body  from  the  place  of  his 
death  to  that  of  his  burial  has  such  an  in- 
terest in  the  dead  body  as  entitles  him  to 
damages  for  an  injury  to  it  by  the  negligent 
act  of  the  carrier  while  transporting  it  for 
hire. 

74.  See  sicpra,  II. 

75.  Griffith  v.  Charlotte,  etc.,  R.  Co.,  23 
S.  C.  25,  55  Am.  Rep.  1. 

76.  Interference  with  right  of  burial  see 
Cemeteries,  6  Cyc.  719  ei  seq.  See  also  Far- 
ley V.  Carson,  8  Ohio  Dee.  (Reprint)  119,  5 
cine.  L.  Bui.  786. 
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injury  wliicli  will  give  a  cause  of  action  against  the  person  or  persons  so  with- 
holding such  body.''' 

4.  Disinterment  and  Removal.  Since  a  dead  Ijody  is  not  tlie  subject  of  prop- 
erty at  common  law/**  it  lias  been  held  that  the  only  action  that  can  be  main- 
tained for  unlawfully  disturbing  and  disinterring  a  dead  body  is  trespass  quare 
clausum  fregit?'^ 

5.  Damages.  Substantial  damages  have  in  many  cases  been  awarded  for  the 
mutilation  of  dead  bodies™  and  the  violation  of  sepulture.*' 


Dead  culls.  An  unavoidable  product  from  the  saw,  in  sawing  logs,  distin- 
guishable from  the  higher  grades  produced.'   (See  Cull  ;  and,  generally,  Loggixg.) 

Dead  freight.^  As  applied  to  shipping,  an  unliquidated  compensation  for 
the  loss  of  freight,  recoverable  in  the  absence  and  place  of  freiglit;-'*  the  freight 


77.  Renihan  v.  Wright,  125  Ind.  .536,  25 
N.  E.  822,  21  Am.  St.  Rep.  249,  9  L.  R.  A. 
614;  Doxtator  v.  Chicago,  etc.,  R.  Co.,  120 
Mich.  596,  79  N.  W.  922,  45  L.  R.  A.  535; 
St.  Louis  Southwestern  R.  Co.  v.  French,  23 
Tex.  Civ.  App.  511,  57  S.  W.  56. 

Action  by  stranger. —  A,  at  the  request  of 
B  upon  his  death-bed,  promised  him,  in  case 
he  died,  to  send  his  body  home  to  be  buried 
with  his  mother.  After  B's  death  A  obtained 
a  coffin  from  the  city,  purchased  a  box  in 
which  to  forward  it,  and  put  the  coffin  with 
the  body  into  the  box  and  shipped  them  on 
board  a  vessel.  He  paid  to  the  owners  of  the 
vessel  the  price  tliey  had  agreed  upon  with  a 
sister  of  the  deceased  since  his  death  to  carry 
the  body,  if  inclosed  in  such  box,  to  the  de- 
sired place,  the  sister  having  informed  him 
of  such  agreement.  It  was  held  that  A  had 
no  legal  interest  in  the  dead  body  of  B,  by 
reason  of  which  he  could  maintain  an  action 
against  the  carrier  for  failure  to  transport 
the  body  to  such  destination  without  proof  of 
a  special  contract  with  himself.  Driscoll  v. 
Nicholls,  5  Gray  (Mass.)  488. 

78.  See  supra,  II. 

79.  See  Cemeteries,  VIII,  A,  2,  b  [6  Cyc. 
721]. 

Who  may  maintain  action  see  Cemeteries, 
VIII,  A,  3  [6  Cyc.  721].  See  also  Wright  v. 
Hollywood  Cemetery  Corp.,  112  Ga.  884,  38 
S.  E.  94,  52  L.  R.  A.  621;  Hamilton  v.  New 
Albany,  30  Ind.  482;  Hook  V.  Joyce,  94  Ky. 
450,  22  S.  W.  651,  15  Ky.  L.  Rep.  337,  21 
L.  R.  A.  96;  Weld  v.  Walker,  130  Mass.  422, 
39  Am.  Rep.  465;  Meagher  v.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759. 

Defense  of  good  faith. —  In  an  action  of 
trespass  by  )i('xt  of  kin  for  entering  a  private 
l)urinl-ground  and  removing  the  dead  bodies 
tlicrcf roin,  wlicre  defendants  plead  and  ])roved 
that  they  M'ore  the  owners  of  and  in  pos- 
session of  the  ])rc'misos  at  and  prior  to  the 
time  of  the  alleged  trespass,  and  that  the 
bodies  were  removed  in  good  faith  and  with 
care  and  docnncy,  it  was  held  that  ])laintifr 
was  not  cntith'd  to  recover.  Bonham  V.  Loeb, 
107  Ala.  001,  18  No.  300.  See  Brown  V.  Bar- 
low, 128  Mich.  117,  87  N.  W.  56. 

80.  Larson  v.  Ciiaso,  47  Minn.  307,  .")0 
N.  VV.  238,  28  Am.  St.  Rep.  370,  14  L.  R.  A. 
85;  Foley  r.  I'hclps,  1  N.  Y.  App.  Div.  551, 
37  N.  Y.  Sui)pl.  471. 
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81.  Jacobus  V.  Congregation,  etc.,  107  Ga. 
518,  33  S.  E.  853,  73  Am.  St.  Rep.  141;  Thirk- 
field  V.  Mountain  View  Cemetery  Assoc.,  12 
Utah  76,  41  Pac.  504.  And  see  Cemeteries, 
VIII,  A,  6,  a  [6  Cyc.  722]. 

Excessive  damages. —  It  was  held  in  Besse- 
mer Land,  etc.,  Co.  v.  Jenkins,  111  Ala.  135, 
18  So.  565,  56  Am.  St.  Rep.  26,  that  a  ver- 
dict of  one  thousand  seven  hundred  dollars  for 
damages  for  removal  of  the  body  of  a  de- 
ceased child  from  a  discontinued  graveyard 
to  one  provided  in  lieu  thereof  without  notice 
to  the  parents  to  remove  it  was  excessive. 
But  it  was  held  in  Thirkfield  v.  Mountain 
View  Cemetery  Assoc.,  12  Utah  76,  41  Pac. 
564,  on  a  suit  against  the  cemetery  company 
for  wilfully  removing  the  body  of  plaintiff's 
child  from  a  lot  which  defendant  sold  to  him, 
without  notice  to  plaintiff,  that  a  verdict  for 
plaintiff  for  eleven  hundred  and  fifty  dollars 
would  not  be  set  aside  as  excessive.  So  in  an 
action  for  unlawful  disinterment  of  a  dead 
body,  where  the  jury  found  for  plaintiff,  and 
assessed  the  damages  at  one  cent,  on  ap- 
peal the  court  refused  to  disturb  the  ver- 
dict of  tlie  lower  court,  where  no  special  dam- 
ages and  no  expense  incurred  was  shown. 
Hamilton  v.  New  Albany,  30  Ind.  482. 

Exemplary  damages. —  See,  generally.  Cem- 
eteries ;  Damages.  See  also  Wright  c.  Holly- 
wood Cemetery  Corp.,  112  Ga.  884,  38  S.  E. 
94,  52  L.  R.  A.  621;  Meagher  r.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759.  While  there  is 
a  legal  right  in  the  bodies  of  the  dead  which 
the  courts  will  recognize  and  protect,  there 
can  be  no  recovery  for  mental  anguish  caused 
by  the  dead  body  of  a  relative  being  thrown 
from  a  wagon  by  the  negligent  operation  of 
a  railroad  train,  in  the  absence  of  any  injury 
to  the  body.  Hockenliammer  V.  Lexington, 
etc.,  R.  Co.,  74  S.  W.  222,  24  Ky.  L.  Rep. 
2383. 

1.  Brigham  r.  Martin,  103  Mich.  150,  153, 
61  N.  W.  276. 

2.  This  "  is  an  expression  having  a  well- 
known  signification."  Per  Clcasbv,  B.,  in 
Gray  r.  Carr,  L.  R.  6  Q.  B.  522,  528',  1  Aspin. 
115,  40  L.  J.  Q.  B.  257,  25  L.  T.  Rep.  N.  S. 
215,  19  Wkly.  Rep.  1173. 

3.  McLean  r.  l<1eming,  L.  R.  2  H.  L.  So. 
128,  133,  25  L.  T.  Rep.  N.  S.  317;  Phillips  v. 
Rodio,  15  East  547,  555,  13  Rev.  Rep.  528. 
And  see  Gray  v.  Carr,  L.  R.  C  Q.  B.  522,  528, 
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wbicli  would  liave  been  payable  for  tliat  part  of  tbe  vessel  wbicli  lias  not  been 
occupied  by  mercbandise,  but  oug-bt  to  liave  been;*  tbe  claim  wbicli  arises  in 
consequence  of  tbe  failure  to  furnisb  a  full  cargo  ;^  tbe  amount  of  damages 
unascertained,  wliicb  tbe  parties  are  entitled  to  recover  for  tbe  non-completion  of 
tbe  cargo ;  ^  damages  in  respect  of  room  lost  in  consequence  of  tbe  cbarterers  not 
loading  according  to  tbe  cbarter-party a  sum  to  be  paid  in  respect  of  space  not 
filled  according  to  tbe  cbarter-party.^    (See,  generally,  Cakriees  ;  Spiipping.) 

Deadheads.  A  term  applied  to  persons  otlier  tban  tbe  president,  directors, 
ofScers,  agents,  or  employees  of  a  railroad  company,  wbo  are  permitted  by  tbe 
company  to  travel  on  tbe  road  witliout  paying  any  fare  tberefor.^ 

Deadly  WEAPON.^^  Any  weapon  likely  to  produce  deatb  ;  any  weapon  or 
instrument  by  wbicb  deatb  may  be  produced ;  a  weapon  dangerous  to  life,^^ 
likely  to  produce  bodily  injury  from  tbe  use  made  of  it,"  likely  to  produce  deatb 
or  great  bodily  barm,'^  wbicb  from  tbe  use  made  of  it  at  tbe  time  is  likely  to 
produce  deatb  or  great  bodily  injury,^*^  wbicb  in  tbe  manner  used  is  capable  of 


1  Aspin.  115,  40  L.  J.  Q.  B.  257,  25  L.  T. 
Hep.  N.  S.  215,  19  Wkly.  Rep.  1173. 

4.  Per  Cleasby,  B.,  in  Grav  i".  Carr,  L.  R. 
6  Q.  B.  522,  528,  1  Aspin.  115,  40  L.  J.  Q.  B. 
257,  25  L.  T.  Rep.  N.  S.  215,  19  Wkly.  Rep. 
1173. 

5.  McLean  r.  Fleming,  L.  R.  2  H.  L.  Sc. 
128,  137,  25  L.  T.  Rep.  N.  S.  317,  where  Lord 
Colonsay  said :  "  It  is  so  described  in  the 
English  authorities,  and  also  in  the  Scotch. 
Professor  Bell  so  represents  it  in  his  '  Com- 
mentaries,' and  also  in  his  '  Principles,'  and 
Ave  find  it  in  the  '  Law  Dictionary.'  It  is  a 
name  which  has  obtained  a  place  in  our  mer- 
cantile language  as  well  as  in  our  law  au- 
thorities." 

6.  Phillips  V.  Rodie,  15  East  547,  555,  13 
Rev.  Rep.  528. 

7.  Pearson  v.  Goschen,  17  C.  B.  N.  S.  352, 
377,  10  Jur.  N.  S.  903,  33  L.  J.  C.  P.  265,  10 
L.  T.  Rep.  N.  S.  758,  12  Wkly.  Rep.  1116,  112 
E.  C.  L.  352. 

8.  Pearson  v.  Goschen,  17  C.  B.  N.  S.  352, 
377,  10  Jur.  N.  S.  903,  33  L.  J.  C.  P.  265,  10 
L.  T.  Rep.  N.  S.  758,  12  Wkly.  Rep.  1116, 
112  E.  C.  L.  352  [citing  Birley  v.  Gladstone, 
3  M.  &  S.  205,  217,  15  Rev.  Rep.  465]. 

9.  Gardner  v.  Hall,  61  N.  C.  21,  22. 

10.  Distinguished  from  "  dangerous  weapon." 
—  In  State  v.  Lynch,  88  Me.  195,  197,  33 
Atl.  978,  the  court  said :  "  While  deadly 
and  dangerous  are  not  equivalents,  deadly  is 
more  than  the  equivalent  and  includes  the  full 
signification  of  the  statute  word.  A  danger- 
ous weapon  may  possibly  not  be  deadly,  but 
a  deadly  weapon,  one  which  is  capable  of 
causing  death,  must  be  dangerous."  And  see 
State  V.  Larkin,  24  Mo.  App.  410,  411,  where 
it  is  said :  "  What  is  a  dangerous  and  deadly 
weapon  depends  not  so  much  on  the  article 
itself,  provided  it  is  one  that  may  become 
dangerous  to  life,  as  upon  surrounding  cir- 
cumstances, and  the  intent  with  which  it  is 
carried,  and  is  necessarily,  to  some  extent,  a 
question  of  fact  and  not  of  law."  See  Dan- 
GEKOtrs  Weapon. 

May  be  a  question  of  law. —  State  v.  Sin- 
clair, 120  N.  C.  603,  605,  27  S.  E.  77;  State 
V.  Himtley,  91  N.  C.  617,  619;  State  v.  West, 
51  N.  C.  505,  509;  State  v.  Collins,  30  N.  C. 


407,  412;  State  v.  Craton,  28  N.  C.  164,  179; 
Danforth  v.  State,  (Tex.  Cr.  App.  1902)  69 
S.  W.  159,  163. 

11.  Garner  v.  State,  28  Fla.  113,  159,  9 
So.  835,  29  Am.  St.  Rep.  262 ;  Stone  v.  Heggie, 
(Miss.  1903)  34  So.  146,  147. 

12.  People  V.  Rodrigo,  69  Cal.  601,  603,  11 
Pac.  481;  State  v.  Bowles,  146  Mo.  6,  13,  47 
S.  W.  892,  69  Am.  St.  Rep.  598. 

13.  Com.  V.  Duncan,  91  Ky.  592,  595,  16 
S.  W.  530,  13  Ky.  L.  Rep.  162 ;  Cosby  v.  Com., 
72  S.  W.  1089,  1090,  24  Ky.  L.  Rep.  2050; 
State  V.  Hammond,  14  S.  D.  545,  551,  86 
N.  W.  627 ;  Bouvier  L.  Diet. 

14.  McNary  v.  People,  32  111.  App.  58,  62. 
See  also  State  v.  Sinclair,  120  N.  C.  603,  606, 
27  S.  E.  77;  State  v.  Norwood,  115  N.  C.  789, 
792,  20  S.  E.  712,  44  Am.  St.  Rep.  498  [citing 
State  V.  Huntley,  91  N.  C.  617]. 

15.  California. —  People  r.  Lopez,  135  Cal. 
23,  25,  66  Pac.  965;  People  v.  Valliere,  123 
Cal.  576,  578,  56  Pac.  433. 

Florida. —  Garner  v.  State,  28  Fla.  113,  159, 
9  So.  835,  29  Am.  St.  Rep.  262;  Blige  v. 
State,  20  Fla.  742,  751,  51  Am.  Rep.  628 
[quoting  Bishop  St.  Cr.]. 

Minnesota. —  State  v.  Dineen,  10  Minn.  407 
[quoted  in  Blige  v.  State,  20  Fla.  742,  751, 
51  Am.  Rep.  628]. 

Nebraska. — "As  a  knife,  an  ax,  or  a  club." 
Clary  v.  State,  61  Nebr.  688,  691,  85  N.  W. 
897 ;  Krchnavy  v.  State,  43  Nebr.  337,  341,  61 
N.  W.  628  [citing  Bishop  St.  Cr.  320]. 

North  Carolina. — •  State  v.  Collins,  30  N.  C. 
407,  412;  State  v.  Jarrott,  23  N.  C.  76,  87. 

Texas. —  Skidmore  v.  State,  43  Tex.  93,  97  ; 
Wilson  V.  State,  15  Tex.  App.  150,  155  [cited 
in  Blige  v.  State,  20  Fla.  742,  752,  51  Am. 
Rep.  628]  ;  Briggs  v.  State,  6  Tex.  App.  144, 
146  [citing  Kouns  v.  State,  3  Tex.  App.  13, 
15;  2  Bishop  Cr.  L.  335]. 

Washington. —  Matter  of  Rosner,  5  Wash. 
488,  32  Pac.  106. 

See  also  Assault  and  Battery,  3  Cyc.  1029 
note  78. 

16.  Mazzotte  v.  Territory,  (Ariz.  1903)  71 
Pac.  911,  912.  And  see  Shadle  v.  State,  34 
Tex.  572;  Pierce  v.  State,  21  Tex.  App.  540, 
548,  1  S.  W.  463 ;  Hunt  v.  State,  6  Tex.  App. 
663,  664. 
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producing  death  or  of  inflicting  great  bodily  injury  or  seriously  wounding,'' 
which  is  capable  of  causing  death  ;  ^'^  with  which  death  may  be  produced,"*  or 
with  which  death  may  be  easily  and  readily  produced  such  a  weapon  or  instru- 
ment as  is  made  and  designated  for  offensive  or  defensive  purposes,  or  for  the 
destruction  of  life,  or  the  infliction  of  injury .^^^  (Deadly  Weapon  :  Assault  With, 
see  Assault  and  Batteky  ;  Homicide.  Offense  of  Carrying,  see  Weapons. 
Homicide  With,  see  Homicide.) 

DE  ADMENSURATIONE  DOTIS.  Writ  of  admeasurement  of  dower.^^  (See 
Admeasurement  of  Dower;  and,  generally,  Dower.) 

DE  ADMENSURATIONE  PASTURiE.  Writ  of  admeasurement  of  pasture.^* 
(See  Admeasurement  of  Pastuke.) 

Dead  slow.  In  navigation,  a  speed  of  about  four  knots  an  hour, —  just 
enough  to  give  a  vessel  steerage  way.^ 

Dead  timber.    Timber  which  is  practically  lifeless  or  mortally  hurt.'*-^ 

DE  ADVISAMENTO  CONSILII  NOSTRI.  Literally,  with,  or  by,  the  advice  of  our 
council.    A  phrase  used  in  old  writs  of  summons  to  parliament.^" 

DE  ADVISAMENTO  ET  CONSENSU  CONSILII  NOSTRI  CONSESSIMUS.  By  the 
advice  and  consent  of  the  council  we  have  granted  or  conceded.'" 

Dead  walls.  Defined  with  reference  to  a  railway  company,  walls  which 
the  company  is  bound  by  its  charter  to  erect  and  keep  in  repair.^ 

Dead  weight.  A  heavy  or  oppressive  burden  ;  a  weight  or  burden  that  has 
to  be  borne  without  aid  or  compensatory  advantage.^^ 

23.  Burrill  L.  Diet. 

24.  The  Oceanic,  61  Fed.  338,  343. 

25.  U.  S.  V.  Pine  River  Logging,  etc.,  Co., 
89  Fed.  907,  915,  32  C.  C.  A.  406  [cited  in 
U.  S.  V.  Bonness,  125  Fed.  485,  487]. 

26.  Burrill  L.  Diet,  [citing  Crabb  Hist. 
Eng.  L.  240]. 

27.  The  common  form  of  the  King's  grants. 
English  L.  Diet. 

28.  Per  Talfourd,  J.,  in  Arnell  v.  London, 
etc.,  R.  Co.,  12  C.  B.  697,  719,  74  E.  C.  L. 
697  [citing  Barnes  v.  Ward,  9  C.  B.  392,  67 
E.  C.  L.  392,  2  C.  &  K.  661,  61  E.  C.  L.  661, 
14  Jur.  334,  19  L.  J.  C.  P.  195]. 

29.  Century  Diet. 

Applied  to  assets  of  banks. —  In  a  statute 
reviving  the  charters  of  certain  banks  it  was 
enacted  that  "  with  a  view  of  enabling  the 
banks  effectually  to  secure  their  debts,  it  shall 
be  lawful  for  their  respective  boards  of  di- 
rectors to  consider  the  whole  of  the  debts  due 
them  on  the  passage  of  this  act,  as  forming 
part  of  tlieir  dead  weight."  New  Orleans 
City  Bank  v.  Barbarin,  6  Rob.  (La.)  289,  291. 

Applied  to  cargo  of  a  vessel. —  Where  a. 
charter-party  provided  that  the  ship  should 
"  with  all  convenient  speed,  after  loading 
dead-weight  at  Malta,"  sail,  etc.,  Bramwell, 
L.  J.,  said:  "Those  words  were  inserted  for 
the  purpose  of  protecting  the  sliipowner  if 
the  ship  went  to  Malta  instead  of  going  di- 
rect to  a  S]>ani8h  port,  and  loaded  dead-weiglit 
there.  The  fair  construction  of  the  docu- 
ment is  tliat  tiio  sliip  niiglit  take  on  board  any 
sort  of  dead-weight;  tlicre  is  no  restriction." 
Brett,  L.  J.,  after  alluding  to  the  fact  that 
tlu!  shi])  was  under  contrai^t  to  load  military 
stores  which  were  "  dead-weight,"  said:  "  Wc 
are,  therefore,  entitled  to  notice  that  the  word 
'  dead-weight,'  which  includes  these  military 
stores,  was  i)ut  in  with  a  knowledge  of  the 
fact  that  such  stores  were  to  be  sliip|)(Hl  at 


17.  McReynolds  v.  State,  4  Tex.  App.  327, 
328.  And  see  State  v.  Huntley,  91  N.  C.  617, 
620;  Skidmore  v.  State,  43  Tex.  93  [cited  in 
Stone  V.  Heggie,  (Miss.  1903)  34  So.  146, 
147] ;  Pierce  v.  State,  21  Tex.  App.  540,  543 
[cited  in  Melton  v.  State,  30  Tex.  App.  273, 
274,  17  S.  W.  257]. 

18.  State  V.  Lynch,  88  Me.  195,  198,  33 
Atl.  978. 

19.  Cosby  V.  Com.,  72  S.  W.  1089,  1090,  24 
Ky.  L.  Rep.  2050;  Long  v.  Com.,  35  S.  W.  919, 
18  Ky.  L.  Rep.  176. 

20.  Acers  v.  U.  S.,  164  U.  S.  388,  391,  17 
S.  Ct.  91,  41  L.  ed.  481. 

21.  Abbott  L.  Diet,  [cited  in  People  v. 
Rego,  36  Hun  (N.  Y.)  129,  131]. 

"Deadly  weapon"  may  include:  An  ax 
(Dollarhide  v.  U.  S.,  Morr.  (Iowa)  308,  310, 
39  Am.  Dec.  460)  ;  a  club  and  a  Icnife  (Mc- 
Nary  v.  People,  32  111.  App.  58,  62)  ;  "a  gun, 
sword,  large  knife,  or  bar  of  iron,  and  any 
other  hea^'y  instrument,  by  a  blow  from  which 
a  grievous  hurt  would  probably  be  inflicted 
(State  V.  West,  51  N.  C.  505,  509)  ;  a  knife 
(State  V.  Bowles,  146  Mo.  6,  13,  47  S.  W.  892, 
69  Am.  St.  Rep.  598)  ;  a  pistol  (Kennedy  i\ 
State,  85  Ala.  326,  332,  5  So.  300;  State  v. 
Bollis,  73  Miss.  57,  58,  19  So.  99)  ;  a  sledge 
hammer  (Philpot  v.  Com.,  80  Ky.  595,  596,  6 
S.  W.  455,  9  Ky.  L.  Rep.  737) .  And  see  3  Cyc. 
1029. 

Deadly  weapon  as  used  in  a  statute  em- 
braces any  deadly  weapon  with  which  a.  poi  - 
son may  hi:  wounded  liy  cutting  or  stabbing. 
(>)m.  V.  Branham,  8  Busli  (Ky.)  387,  388. 
See  also  Philjwt  v.  Com.,  86  Ky.  595,  596,  (i 
S.  W.  455,  9  Ky.  L.  Rep.  737. 

Weapons  not  considered  "  deadly:  "  A 
|K)cl<ci,knilV.  State  v.  I'age,  15  S.  D.  013, 
016.    And  see  3  Cyc.  1021)  note  79. 

22.  Unrrill  L.  Diet.  \c:il.iiui  3  Blaekstono 
Comm.  .'!83  ;  I  Stcplicn  C'omni.  25'!]. 


DEAD-WOOD —  DEAL  [13  Cyc]  285 


DEAD-WOOD.^"  A  wooden  block  fastened  to  the  end  of  a  railroad  car;^^  the 
fixture  or  part  of  the  respective  cars  which  comes  in  contact  when  coupling  is 
■done.^'^    (See  Dead  Block  ;  and,  generally,  Kaileoads.) 

DE  ^TATE  PROBANDA.    Writ  of  (about)  proving  age.^ 

DEAF.^  Defective  in  ability  to  perceive  or  discriminate  sounds  ;  dull  of 
hearing.^^  (Deaf:  Persons — As  Witnesses,  see  Witnesses;  Asylums  For,  see 
Asylums  ;  Capacity  and  Status  of  in  General,  see  Insane  Persons  ;  Duty  of 
Carrier  Toward,  see  Caeeikks  ;  Negligence  :  Causing  Injury  to,  see  Negligence  ; 
Railroads.) 

Deafness.  As  defined  by  statute,  inability  to  hear  ordinary  conversation.^^ 
Deal.    As  a  noun,  as  applied  to  intercourse  inter  jyartes,  any  transaction  of 

any  kind  between  them.^^    As  a  verb,  to  traffick  ;  to  transact  business  ;  to  trade  ; 

to  deal  with  someone,  and  that  someone  else  other  than  the  seller  is  the  buyer.^^ 


Malta."  Cunningham  v.  Dunn,  3  C.  P.  D.  443, 
3  Aspin.  359,  48  L.  J.  C.  P.  62,  63,  38  L.  T. 
Eep.  N.  S.  031. 

30.  "Double  dead-woods." — In  Louisville, 
etc.,  R.  Co.  V.  Boland,  96  Ala.  626,  627,  11 
So.  667,  18  L.  R.  A.  266,  the  court  said: 
"  These  '  double-deadwoods  '  or  '  buffers  '  are 
horizontal  timbers  at  the  end  of  the  ear,  pro- 
jecting, one  on  each  side  of  the  drawhead, 
the  latter  extending  three  or  four  inches  be- 
yond the  deadwoods.  In  coupling,  the  draw- 
head  yields  to  the  impact  of  the  two  cars, 
and  the  deadwoods  or  buffers  of  the  opposing 
cars  coming  together  arrest  the  force  of  the 
blow." 

"  Double  dead-wood "  distinguished  from 
*'  single  dead-wood."—  In  Michigan  Cent.  R. 
Co.  V.  Smithson,  45  Mich.  212,  215,  7  N.  W. 
791,  the  court  said:  "A  car  of  this  construc- 
tion has  a  horizontal  timber  at  the  end  with 
projecting  blocks  bolted  to  each  end  of  the 
timber,  and  the  draw-bar  for  coupling  ex- 
tends but  little  beyond  the  faces  of  these 
blocks.  In  coupling,  the  blocks  come  together 
and  receive  the  blow  of  the  cars.  The  coup- 
ling-pin is  dropped  between  the  blocks  from 
above.  Distinguished  from  the  ear  with 
double  dead-woods  is  that  kno-mi  as  the  single 
dead-wood,  which  dispenses  with  the  project- 
ing blocks,  and  leaves  the  draw-bar  to  receive 
the  concussion  when  the  ears  are  coupled." 

31.  Fay  r.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  231,  232,  15  N.  W.  241. 

32.  Grannis  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  444,  446,  46  N.  W.  1067. 

33.  An  old  writ  which  lay  to  the  escheator 
or  sheriff  of  a  county,  to  summon  a  jury  to 
inquire  whether  the  heir  of  a  tenant  in  capite, 
claiming  his  estate  on  the  ground  of  full  age, 
was,  in  fact,  of  age  or  not.    Burrill  L.  Diet. 

34.  "A  man  who  is  born  deaf,  dumb  and 
blind,  is  looKed  upon  by  the  law  as  in  the 
same  state  with  an  idiot ;  he  being  supposed 
incapable  of  any  understanding,  as  wanting 
all  those  senses  which  furnish  the  human 
mind  with  ideas."    1  Blackstone  Comm.  304. 

35.  Century  Diet. 

The  expression  "  deaf,"  as  defined  by  stat- 
ute (56  &  57  Vict.  c.  42,  §  15)  means  too 
deaf  to  be  taught  in  a  class  of  hearing  chil- 
dren in  an  elementary  school. 

36.  Cal.  Pol.  Code  (1899),  §  2241. 

3T.  Nelson  v.  State,  111  Wis.  394,  399,  87 


N.  W.  235,  87  Am.  St.  Rep.  881  [citing 
Webster  Diet.]. 

"  The  plain  meaning  of  the  word  '  deal ' 
unquestionably  extends  to  buying  as  well  as 
selling;  there  must  be  two  parties  to  what  is 
called  a  'deal;'  a  man  cannot  deal  with  him- 
self ;  there  must  be  some  one  else  for  him  to 
deal  with."  McKenzie  v.  Day,  [1893)  1  Q.  B. 
289,  291,  17  Cox  C.  C.  604,  57  J.  P.  216,  62 
L.  J.  M.  C.  49,  68  L.  T.  Rep.  N.  S.  345,  5 
Reports  161,  41  Wkly.  Rep.  384. 

38.  Vernon  v.  Manhattan  Co.,  17  Wend. 
(N.  Y. )  524,  526  [quoting  Johnson  Quarto 
Diet.],  where  it  is  said:  "And  the  illustra- 
tion given  by  Johnson,  supposes  that  this  may 
be  a  third  person :  '  It  is  generally  better  to 
deal  by  speech  than  by  letter;  and  by  a  man 
himself  than  the  mediation  of  a  third  per- 
son.' " 

"  To  deal  in  the  selling  of  a  thing  is  to  traf- 
fic, to  trade  in  the  selling  of  it,  to  make  a 
business  of  it.  A  single  act  of  selling,  then, 
will  not  constitute  a  person  a  merchant ;  he 
must  deal  in  the  business  to  be  one."  State 
V.  Martin,  5  Mo.  361,  363. 

"  To  deal  in  tickets." —  In  State  v.  Ray, 
109  N.  C.  736,  738,  14  S.  E.  83,  14  L.  R.  A. 
529,  the  court  in  construing  a  statute  regulat- 
ing the  sale  of  railroad  tickets  said :  "  The 
phrases,  '  to  sell  tickets,  to  deal  in  tickets,' 
imply,  in  business  parlance,  the  business  of 
selling  or  buying  and  selling  such  tickets ; 
they  imply  not  particulars  —  simply  a  sale  — 
but  a  multiplicity  of  such  sales  in  the  sense 
of  a  business." 

39.  McKenzie  v.  Day,  [1893]  1  Q.  B.  289, 
17  Cox  C.  C.  604,  57  J.  P.  216,  62  L.  J.  M.  C. 
49,  68  L.  T.  Rep.  N.  S.  345,  346,  5  Reports 
161,  41  Wkly.  Rep.  384,  where  Lord  Coleridge, 
C.  J.,  said :  "  I  am  of  opinion,  and  hold,  that 
'  dealing '  unquestionably  extends  to  buying 
as  well  as  selling,  and  it  means  a  buyer  as 
well  as  a  seller." 

"To  deal  in  metals." — In  Com.  v.  Hood, 
183  Mass.  196,  198,  66  N.  E.  722,  it  is  said: 
"  The  keeper  of  every  shop  where  old  metals 
are  bought  by  him  deals  there  in  such  metals, 
and  each  of  the  defendants  dealt  in  old  gold 
and  silver  articles  by  purchasing  them  at 
their  shops  and  sending  them  away  to  be  re- 
fined. Every  such  purchase  was  a  '  deal,'  and 
the  defendants  were  traffickers  or  dealers  in 
old  gold  and  silver." 
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DEALER 


Dealer/^  A  person  who  buys  to  sell  again,  and  not  one  who  buys  to  keep, 
or  makes  to  sell ; '^^  one  who  trades,  buys  or  sells  one  whose  business  it  is  to 
buy  and  sell  one  who  buys  to  sell  to  others  at  a  profit ;  one  who  acts  between 
man  and  man,  to  have  transactions  of  any  kind  with  ;  ^  one  who  distributes;*' 
a  trader  ;  a  keeper  ;  ^'^  one  who  makes  successive  sales  as  a  business/**  A  term 
which  implies  an  habitual  course  of  dealing.^'-'  (Dealer:  In  Liquors,  see  Intoxi- 
cating Liquors.    License  and  Taxation  of,  see  Licenses.) 


I 


40.  Distinguished   from   "merchant." — In 

Kansas  City  v.  Ferd  Heim  Brewing  Co.,  98 
Mo.  App.  590,  594,  73  S.  W.  302,  the  court 
in  construing  the  term  "  merchant "  as  used 
in  a  city  charter  and  in  a  statute,  said :  "  It 
does  not  follow  that  because  a  merchant  is 
a  dealer,  a  dealer  is  also  a  merchant.  A 
merchant  must  have  a  store,  stand,  or  other 
place  where  he  sells  his  gdods.  A  dealer  need 
not  have  such  store^  stand,  or  place  to  keep 
and  sell  his  goods.  He  may  buy  and  sell 
without  such  aids  to  his  business.  A  mer- 
chant, under  the  definition,  is  not  requijvd  to 
be  a  purchaser ;  but  the  dealer,  at  common 
law,  is  both  a  buyer  and  seller." 

"  Dealer  and  chapman "  see  Ex  p.  Herbert, 
2  Ves.  &  B.  399,  400. 

"  Dealer  in  fresh  meat "  see  State  v.  Carter, 
129  N.  C.  560,  5G2,  40  S.  E.  II. 

"  Dealer  in  live  stock "  in  reference  to  a 
privilege  tax  see  Saunders  v.  Russell,  78 
Tenn.  293,  297. 

"  Dealer  in  second-hand  goods "  does  not 
embrace  a  dealer  in  second-hand  books.  East- 
man V.  Chicago,  79  111.  178,  179. 

41.  New  Orleans  v.  Le  Blanc,  34  La.  Ann. 
596,  597  (where  it  is  said:  "He  stands  be- 
tween the  producer  and  the  consumer,  and  de- 
pends for  his  profit,  not  upon  the  labor  which 
he  bestows  on  his  commodities,  but  upon  the 
skill  and  foresight  with  which  he  watches  the 
markets")  ;  Com.  v.  Gormly,  173  Pa.  St.  586, 
588,  34  Atl.  282;  Com.  v.  Campbell,  33  Pa. 
St.  380,  381;  Norris  v.  Com.,  27  Pa.  St.  494, 
495  [quoted  in  Com.  v.  Robb,  14  Pa.  Super. 
Ct.  597,  602];  Com.  v.  Davis,  11  Pa.  Dist. 
427;  Com.  v.  Hiller,  7  Pa.  Dist.  471,  472; 
Com.  V.  Brinton,  3  Pa.  Dist.  783,  784 ;  Barton 
V.  Morris,  I  Wkly.  Notes  Cas.  (Pa.)  543,  544; 
Taylor  v.  Vincent,  80  Tenn.  282,  285,  47  Am. 
Rep.  338;  Egan  v.  State,  (Tex.  Cr.  App. 
1902)  68  S.  W.  273  {quoting  Bouvier  L. 
Diet.]. 

42.  Com.  V.  Campbell,  33  Pa.  St.  380,  381; 
Berks  County  v.  Bertolet,  13  Pa.  St.  522,  523 
[quoted  in  Com.  v.  Brinton,  3  Pa.  Dist.  783, 
784].  See  also  Quinn  v.  Dimond,  72  Fed.  993, 
999. 

43.  Barton  r.  Morris,  1  Wkly.  Notes  Cas. 
(Pa.)  543,  544,  where  it  is  said:  "It  is  n, 
term  of  trade;  having  as  distinct  and  well 
known  signification  as  tliat  of  niercliant, 
mariner  or  broker.  He  is  the  middleman,  who 
stands  between  the  producer  and  coiisunier ; 
his  pro/ii  is  not  derived  from  selling  the 
proiliicc  of  Ills  farm  or  his  factory,  but  from 
iiis  skill  in  knowing  when  to  buy  and  how  io 
sell  the  products  of  others."  But  compare. 
Rex  V.  Excise  Com'rs,  2  T.  R.  381,  380, 
wliere  Buller,  .J.,  said:  "What  is  meant  by 
a  dealer  in  this  act  of  parliament?    1  uni  ot 


opinion  that  according  to  the  true  construc- 
tion of  it  a  buyer  is  a  dealer  for  this  purpose. 
This  bears  no  analogy  to  the  case  of  bank- 
rupts within  the  bankrupt  laws ;  for  there  the 
words  of  the  statutes  are  '  a  person  who  seeks 
his  living  by  buying  and  selling;'  therefore 
to  constitute  a  trader  within  those  acts  there 
must  I>e  both  a  buying  and  selling.  But  here 
the  words  are  in  the  disjunctive,  '  deal  in  or 
sell ;'  and  we  cannot  vary  the  meaning  of 
them  by  construing  them  to  be  buying  and 
selling;  dealing  must  mean  something  which 
does  not  include  selling." 

Applied  to  a  dealer  in  wine.—  Where  it  is 
enacted  "  that  no  person  shall  deal  '  in  or 
sell  foreign  wine  by  wholesale,  without  first 
taking  out  a  licence  for  that  purpose,'" 
Ashurst,  J.,  said:  "  For  the  purposes  of  this 
act  I  think  a  man  does  commence  to  be  a 
dealer  from  the  moment  when  he  buys  the 
wine  with  an  intention  to  sell  it  again."  Rex 
V.  Excise  Com'rs,  2  T.  R.  381,  385. 

44.  Delaware,  etc.,  Canal  Co.'s  Case,  8  Pa. 
Co.  Ct.  496,  497. 

45.  Per  Alderson,  B.,  in  Allen  i".  Sharp,  2 
Exch.  352,  357,  17  L.  J.  Exch.  209. 

46.  State  v.  Barnes,  126  N.  C.  1063,  1064, 
35  S.  E.  605,  where  it  is  said:  "  Our  Revenue 
Acts  appear  to  have  used  the  words 
'  dealer  '  and  '  trader  '  as  synonymous,  using 
sometimes  one  word  and  sometimes  the  other, 
and  they  have  been  so  held  by  this  Court  in 
State  V.  Yearby,  82  N.  C.  561,  33  Am.  Rep. 
694." 

47.  Hofheintz  v.  State,  (Tex.  Cr.  App. 
1903)  74  S.  W.  310,  311,  where  it  is  said: 
"...  the  words  '  dealer  '  and  '  keeper  '  are 
synonymous,  and,  in  the  manner  here  used, 
mean  the  same  thing." 

48.  Overall  v.  Bezeau,  37  Mich.  506. 

One  sale  Avill  not  constitute  the  vender  a 
"  dealer."  Goodwin  v.  Clark,  65  Me.  280, 
284. 

A  practising  physician  who  "  keeps  on 
hand  intoxicating  drinks  or  liquors  for  tlio 
purpose  of  sale  or  profit "  may  be  deemed 
a  "  dealer "  in  such  drinks.  State  v.  Mc- 
Brayer,  98  N.  C.  619,  621,  2  S.  E.  755.  And 
see  Fincannon  v.  State,  93  Ga.  418,  21  S.  E. 
53;  State  V.  Dow,  21  Vt.  484,  487,  where  it 
is  said :  "  In  order  to  constitute  one  a  dealer, 
so  as  to  subject  him  to  the  penalty  imposed 
by  the  statute  [in  reference  to  the  sale  of 
spirituous  liquors]  ...  it  is  not  necessary, 
that  he  should  actually  do  the  business  ia 
person,  or  even  that  it  should  be  done  in  his 
presence,  or  by  his  express  command." 

49.  State  v.  Barnes,  120  N.  C.  1063,  1004, 
35  S.  E.  605. 

"  Dealing  in  goods,  .  .  .  implies  not  only 
selling  but  buying  to  sell  as  an  avocation  or 
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DEALER  IN  PISTOLS.  A  person  engaged  in  the  business  of  buying  and  sell- 
ing pistols.''" 

DEALER  IN  TOBACCO.  A  person  whose  business,  occupation,  employment  or 
vocation,  is  to  deal  in  tobacco  ;  in  other  words,  a  tobacconist.^^ 

DEALER'S  TALK.  Commendatory  expressions,  such  as  men  habitually  use  to 
induce  others  to  enter  into  a  bargain. (See,  generally,  Fraud  ;  Sales.) 

Deal  in.    To  buy  and  sell  for  the  purpose  of  gain.^^ 

DEAL  IN  BILLS.  As  applied  to  banking,  to  act  between  two  persons,  to  inter- 
vene, to  have  to  do  with,  in  transactions  concerning  bills  of  exchange.^*  (See, 
generally,  Banks  and  Banking.) 

DEALING.==^    Distributing  ;    trading."    (See  Deal.) 


business."  Saunders  v.  Russell,  78  Tenn.  293, 
297. 

50.  Graham  r.  State,  71  Miss.  208,  209,  13 
So.  883. 

51.  Carter  v.  State,  44  Ala.  29,  30,  where 
it  is  said :  "  It  is  not  every  one  that  sells 
tobacco  that  is  required  to  take  out  a  license, 
but  only  '  dealers  in  tobacco.'  "  See  also 
Goodwin  i:  Clark,  65'  Me.  280,  284;  Johnson 
V.  Hudson,  11  East  180,  181,  10  Rev.  Rep.  46-5. 

52.  Tiffany  Sales  114.  See  also  Kimball 
V.  Bangs,  144  Mass.  321,  324,  11  N.  E.  113 
(where  it  is  said:  "We  are  of  opinion  that 
all  the  representations  alleged  in  the  declara- 
tion, which  are  material,  fall  within  what  is 
known  as  '  dealer's  talk,'  and  are  not  suffi- 
cient foimdation  for  an  action  of  deceit.  The 
law  recognizes  the  fact  that  men  will  natur- 
ally overstate  the  value  and  qualities  of  the 
articles  Avhich  they  have  to  sell  " )  ;  Jackson 
V.  Collins,  39  Mich.  557.  561  (where  it  is  said: 
"  How  far  the  talk  which  dealers  and  pur- 
chasers exchange  on  such  occasions  should  be 
treated  as  banter  or  held  to  be  serious  must 
usually  be  rather  matter  of  fact  than  of  law. 
A  very  large  allowance  must  usually  be  made 
for  customary  exaggerations  " ) . 

53.  Bates  v.  State  Bank,  2  Ala.  451,  466, 
where  it  is  said :  "  Or  it  might,  without  any 
strained  construction,  be  construed  to  mean, 
the  taking  or  receiving  of  goods,  wares  or 
merchandize,  to  be  sold  for  the  owner  for  a 
profit,  or  commission." 

5-i.  Montgomery  Branch  State  Bank  v. 
Knox,  1  Ala.  148,  151,  where  it  is  said: 
"  This  power  necessarily  extends  to  all  trans- 
actions with  bills  of  exchange,  which  are  in 
themselves  lawful  and  considered  by  the 
Bank  as  expedient  to  enable  it  to  transact 
its  business  or  increase  its  profits." 

55.  "  Course  of  trade  and  dealing "  in  re- 
spect to  commercial  paper  see  Harvvood  r. 
Lomas,  11  East  127,  128. 

"  Dealing  "  or  "  transaction  "  in  reference 
to  goods  under  bankruptcy  act  see  Brewin  v. 
Short,  5  E.  &  B.  227,  238,  1  Jur.  N.  S.  798, 
24  L.  J.  Q.  B.  297,  3  Wkly.  Rep.  514,  85 
E.  C.  L.  227. 

What  constitutes  "  dealing  "  or  "  carrying 
on  business  "  see  State  i".  Ray,  109  N.  C.  736, 
738,  14  S.  E.  83,  14  L.  R.  A.  529  note. 

A  garnishee  order,  attaching  a  debt  due  to 
a  bankrupt,  is  not  a  '  dealing'  with  the  bank- 
rupt within  Bankr.  Act  (1869),  §  94.  Ex  v. 
Fillers,  17  Ch.  D.  653,  664,  50  L.  J.  Ch.  691, 
44  L.  T.  Rep.  N.  S.  691,  29  Wkly.  Rep.  575. 


56.  Allen  v.  Sharp,  2  Exeh.  352,  357,  17 
L.  J.  Exch.  209. 

Involves  two  parties. — In  McKenzie  v.  Day, 
[1893]  1  Q.  B.  289,  17  Cox  C.  C.  604,  57  J.  P. 
216,  62  L.  J.  M.  C.  49,  68  L.  T.  Rep.  N.  S. 
345,  5  Reports  161,  41  Wkly.  Rep.  384,  Lord 
Coleridge,  C.  J.,  in  construing  a  statute  in 
reference  to  "  illegally  dealing  "  in  intoxicat- 
ing liquor  said :  "  The  plain  meaning  of  the 
section  is  to  include  the  buyer  as  well  as  the  sel- 
ler of  intoxicating  liquor  ;  you  must  have  two 
parties  to  a  '  dealing.'  "  In  Nelson  v.  State, 
111  Wis.  394,  399,  87  N.  W.  235,  87  Am.  St. 
Rep.  881  [citing  Webster  Diet.]  it  is  said: 
"  The  act  of  setting  out  liquor  for  another  to 
drink  at  the  request  of  a  third  person  is  a 
dealing  with  such  other  as  clearly  as  giving 
or  selling  it  to  him." 

57.  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
(U.  S.)  338,  352,  5  L.  ed.  631,  where  it  is 
said:  "The  words  dealing  and  trading,  are 
used  as  equivalent  in  meaning,  and  they  are 
connected  with  '  goods,  wares,  merchandises, 
and  commodities,'  which  words,  in  mercan- 
tile language,  are  always  used  with  reference 
to  corporeal  substances,  and  never  to  mere 
choses  in  action." 

Includes  business  of  hawker,  pedler,  or 
petty  chapman.  Merriam  v.  Langdon,  10 
Conn.  460,  471. 

Used  in  reference  to  a  partnership. —  In 
Vernon  r.  Manhattan  Co.,  22  Wend.  (N.  Y.) 
183,  190  [cited  in  Rose  r.  Coffield,  53  Md.  18, 
26,  36  Am.  Rep.  389;  Austin  v.  Holland,  69 
N.  Y.  571,  574,  25  Am.  Rep.  246;  Clapp  v. 
Rogers,  12  IST.  Y.  283,  286;  Bouker  Contract- 
ing Co.  V.  Scribner,  52  N.  Y.  App.  Div,  505, 
510,  65  N.  Y.  Suppl.  444],  the  chancellor 
said  that  the  word  dealing,  when  used  in 
reference  to  the  notice  of  a  withdrawal  of  a 
partner,  was  a  general  term  "  to  convey  the 
idea  that  the  person  who  is  entitled  to  actual 
notice  of  the  dissolution,  must  be  one  who 
has  had  business  relations  with  the  firm, 
by  which  a  credit  is  raised  upon  the  faith 
of  the  copartnership."  And  see  Foster  v. 
Rison,  17  Gratt.  (Va.)  321,  334.  See  also 
Jansen  v.  Grimshaw,  26  111.  App.  287,  292 
[citing  Meyer  v.  Krohn,  114  111.  574,  585,  2 
N.  E.  495],  where  it  is  said:  "We  under- 
stand that  the  '  dealings '  .  .  .  need  not  be 
confined  to  any  particular  sort  of  transac- 
tion but  may  include  any  transaction  within 
the  ordinary  scope  of  the  business  of  the 
firm,  in  the  course  of  which  one  who  deals 
with  the  firm  is  induced  to  act  on  the  faith 
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Dealing  in  futures.    Wagerin^^f  contracts  iu  regard  to  tlie  future  market 

value  of  fitocks;"*  a  phrase  wliich  has  acquired  the  signification  of  a  mere  specu- 
lation vipon  chances,  where  the  grain,  cotton  or  stocks  dealt  in  exists  only  in 
imagination  and  where  no  delivery  is  contemplated,  but  the  parties  expect  to  set- 
tle u])on  the  difference  in  the  market.'''-'    (See,  generally,  Gaming.) 

Dealing  in  grain.  Dealing  in  grain  on  liand  for  present  delivery  for  cash 
or  on  credit,  or  dealing  in  futures  by  means  of  contracts  of  sale  or  purchase  for 
purposes  of  sjieculating  upon  the  course  of  the  market.''^  (See  Dealing  in 
Futures.) 

Dealing  together  and  indebted  to  each  other.  Mutual  debts.®^ 

DE  ALLOCATIONE  FACIENDA.    A^rit  for  making  an  allowance.*'^ 

DE  alto  ET  basso.  Literally,  of  high  and  low.  A  phrase  anciently  used 
to  denote  the  absolute  submission  of  all  differences  to  arbitration.^'^  (See,  gen- 
erally, Arbitbation  and  Award.) 

Dean.  An  ecclesiastical  dignitary  next  in  rank  to  the  bishop,  and  head  of 
the  chapter  of  a  cathedral."^    (See  Bishop  ;  and,  generally,  Keligious  Societies.) 

DE  anno  BISSEXTILI.  Literally,  of  the  bissextile  or  leap  year.  The  title  of 
a  statute  passed  in  the  21st  year  of  Henry  III.*"' 

DE  ANNUA  PENSIONE.    Writ  of  annual  pension.''*' 

DE  ANNUO  REDDITU.    A  writ  of  annuity.*'^ 

DEAN  OF  ARCHES.  The  chief  judicial  officer  or  "official  principal"  of  the 
Ai'chbishop  of  Canterbury.*'^    (See  Court  of  Arches.) 

DE  APOSTATA  capiendo.    Writ  for  taking  an  apostate.*'^ 

DE  ARRESTANDIS  BONIS  NE  DISSIPENTUR.  An  old  writ  which  lay  to  seize 
goods  in  the  bands  of  a  party  during  the  pendency  of  a  suit,  to  prevent  their 
being  made  away  with.™    (See,  generally,  Attachment.) 

DE  ARRESTANDO  IPSUM  QUI  PECUNIAM  RECEPIT.  A  writ  which  lay  for 
the  arrest  of  one  who  had  taken  the  king's  money  to  serve  in  the  war,  and  hid 
himself  to  escape  going,''^ 


and  belief,  well  founded,  that  certain  indi- 
Tiduals  compose  the  firm  and  are  bound  by 
the  contract  made  in  the  firm  name  within 
the  scope  of  its  ordinary  business." 

58.  Maurer  v.  King,  127  Gal.  114,  118,  59 
Pac.  290,  where  it  is  said:  "As  explained 
in  Sheehy  v.  Shinn  [103  Cal.  325,  37  Pac. 
393],  these  contracts  take  various  forms, 
one  of  them  being  margin  sales.  Others  are 
variously  called  by  brokers  '  puts,'  '  calls,' 
'  options,'  etc.  In  all  cases  the  customer  ( if 
the  deal  is  with  a  broker)  pays  and  risks 
something  for  the  purpose  of  securing  a  profit 
from  an  expected  rise  in  the  market  value  of 
stocks.  Often  no  actual  purchase  is  con- 
templated, but  settlements  are  made  accord- 
ing to  market  rates." 

59.  Fortenbury  v.  State,  47  Ark.  188,  192, 
14  S.  W.  402. 

60.  In  Irwin  r.  Williar.  110  U.  S.  499,  50G, 
4  S.  Ct.  100,  28  L.  ed.  225,  the  court  said: 
"  '  Dealing  in  grain  '  is  not  a  technical  phrase 
from  which  a  court  can  properly  infer,  as 
matter  of  hiw,  autliority  to  bind  the  linn  in 
ev(!ry  case  irrespective  of  its  circ'iuiinl.iiiiccs ; 
and  if,  by  usage,  it  has  acquired  a  lixcd  and 
definite  meaning,  as  a  word  of  ail  in  frade, 
that  is  matter  of  fact  to  be  estahlinhcHl  by 
proof  and  found  ))y  a  jury.  It  may  moian 
one  tiling  at  J{ra/,il,  in  Indiana,  anoth(n-  at 
Ji.'iH  iinore.  It  may  Tiot  be  the  same  when 
Htandiiig  iiloiK!  witli  wliat  It  in  in  connection 
with  a  flouring  mill  in  a  Mniall  mivrxw  town." 

61.  Pate  w.  Uruy,  18  Fed.  Cas.  No.  10,794o, 


Hempst.  155  \_citing  Gordon  v.  Bowne,  2 
Johns.  (N.  y. )  150,  155],  where  it  is  said: 
"  The  words  '  mutual  debts '  in  the  English 
statute  of  2  Geo.  II.  c.  22,  §  13,  and  '  dealing 
together '  and  being  '  indebted  to  each  other,' 
in  the  statute  of  New  York,  are  considered 
as  expressions  of  the  same  import." 

62.  The  writ  was  directed  to  tne  lord  treas- 
urer and  barons  of  the  exchequer.  Burrill  L. 
Diet. 

It  was  directed  to  the  treasurer  and  barons 
of  the  exchequer.    Bouvier  L.  Diet. 

63.  Burrill  L.  Diet,  [citing  Cowell  Inter. ; 
2  Reeves  Hist.  Eng.  L.  90]. 

64.  Abbott  L.  Diet.  And  see  35  Vict.  c.  8, 
§  2. 

65.  It  is  nothing  more  than  a  sort  of  writ 
or  direction  to  the  justices  of  the  bench,  in- 
structing them  how  the  extraordinary  day 
in  the  leap  year  was  to  be  reckoned  in  cases 
vphere  persons  had  a  day  to  appear  at  the 
distance  of  a  year.  Burrill  L.  Diet,  [citing 
1  Reeves  Hist.  Eng.  L.  206]. 

66.  Burrill  L.  Diet. 

67.  Ihurill  L.  Diet,  [citing  2  Reeves  Hist. 
Eng.  L.  258]. 

68.  Sweet  L.  Diet.,  wliere  it  is  said :  "  He 
is  the  jn(lg(!  of  the  Court  of  Arches,  and  is 
not  really  a  dean  in  the  modern  sense  of 
that  word." 

69.  linrrill  L.  Diet.  [oUing  Fitzherbert  Nat. 
Brev.  2:{;t,  234  I . 

70.  Burrill  L.  Diet. 

71.  Black  L.  Diet. 
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DE  ASPORTATIS  RELIGIOSORUM.  The  title  of  35  Edw.  I,  passed  to  check 
the  abuses  of  clerical  possessions.'^ 

DE  ASSISA  PROROGANDA.  A  writ  to  put  oflf  an  assize  issuing  to  the  justices 
wliere  one  of  the  parties  is  engaged  in  the  service  of  the  king.''^ 

72.  Black  L.  Diet.  Iciting  2  Inst.  580,  780,        73.  Bouvier  L.  Diet. 
2  Reeves  Hist.  Eng.  L.  157]. 
[19] 
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DEATH 

By  JosEnt  Walkkk  Maghath  and  Fkank  \V.  Jones 

I.  DEFINITION,  295 
II.  EVIDENCE  OF  DEATH  AND  SURVIVORSHIP,  295 

A.  As  to  Death,  295 

1.  Presxhm'ption  of  Continuance  of  Life,  295 

a.  Rule  Stated,  295 

b.  A  Preswnjjtion  of  Fact,  290 

c.  Presumption  liehuttahle,  296 

d.  Conflicting  Presumptions,  296 

2.  Presumption  of  Death  Arising  From  Ahserbce,2'dl 

a.  General  Rule,  297 

b.  Length  of  Absence,  298 

(i)  Usual  Period,  298 
(ii)  Abridgment  of  Period,  299 
(in)  Time  From  Which  Period  Runs,  300 

c.  Absence  From  Residence  Necessary,  300 

d.  Absence  From  State  or  Coventry,  801 

e.  Necessity  For  Efforts  to  Find  Person,  301 

f .  Who  Must  Have  Been  Withoiot  Tidings,  301 

g.  Presumption  Rebuttable,  302 

(i)  L71  General,  302 

(11)  Admissibility  of  Evidence  in  Rebuttal,  302 
(in)  Sufficiency   of  Circumstances  to  Rebut  Presump 

tion,  302 
(iv)  Question  For  Jury,  302 

h.  To  Whom  Presumption  Applies,  302 

i.  Burden  of  Proof  as  to  Lack  of  Tidings,  303 
j.  Removal  With  Family,  303 

k.  Time  of  Death,  303 

1.  When  Presumption  Does  Not  Arise,  305 

3.  Evidence  as  to  Fact  of  Death,  305 

a.  Circiimstantial  Evidence,  305 

b.  Best  Evidence,  305 

c.  Hearsay  Evidence,  306 

d.  Report  and  General  Belief,  306 

e.  Administration  on  Estate,  306 

f.  Entries  in  Family  Bible,  307 

g.  Recital  in  Deed,  307 

\\.  Recital  in  Ancient  Document,  307 
i.  Coroner's  Lnquest,  307 
j.  Sufficiency  of  Evidence,  307 

4.  Evidence  as  to  Time  of  Death,  307 

B.  As  to  Survivorship,  308 

1.  Presumptions,  308 

a.  Under  the  Civil  Tmw,  308 

b.  Under  the  Common  Law,  308 

2.  Evidence,  309 

a.  In  General.  30!) 

b.  Recitid  in,  Order  of  Probate  Court,  310 

c.  Opinion  Evidence,  310 
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III.  ACTIONS  FOR  CAUSING  DEATH,  310 

A.  Bight  of  Action,  310 

1.  At  Common  Law,  310 

2.  Under  Statutory  and  Constitutional  Provisions,  311 

a.  In  General,  311 

b.  ConstittUlonality  and  Interpretation  of  Statutes,  313 

3.  Conditions  Precedent,  313 

a.  Action  Must  Have  Been  Maintainable  hy  Deceased,  318 

b.  Notice  of  Claim,  813 

c.  Criminal  Prosecution,  813 

4.  What  Law  Governs,  313 

a.  General  Rule,  313 

b.  Death  on  High  Seas,  816 

5.  Grounds  of  Action,  ^IQ 

a.  Creation  of  New  Cause  of  Action,  816 

b.  Acts  or  Oinissions  For  Which  Recovery  May  Be  Had,  318 

(i)  General  Rule,  318 
(ii)  Ordinary  Neglect  or  Omission,  318 
(in)  Wilful  Neglect,  319 
(iv)  Unlawful  Homicide,  319 

c.  Proximate  Cause,  319 

d.  Loss  or  Injury  to  Beneficiary,  320 

6.  Defenses,  822 

a.  Negligence  of  Fellow  Servant,  823 

b.  Contributory  Negligence,  833 

(i)  Of  Deceased,  338 

(a)  General  Ride,  833 

(b)  TF^^re  Act  Is  Wilful  or  Wanton,  323 
(ii)  Of  Beneficiary,  834 

c.  Release,  or  Accord  and  Satisfaction,  335 

(i)  By  Decedent,  325 

(a)  General  Rule,  835 

(b)  By  Contract,  335 

(ii)  By  Beneficiaries,  325 

d.  Pendency  of  Other  Actions,  826 

e.  Former  Recovery,  327 

(i)  -Sy  or  on  Behalf  of  Decedent,  327 
(ii)        C^ne  (?/"  Several  Beneficiaries,  337 

f.  Self^ -Defense,  837 

7.  Abatement  or  Survival,  328 

a.  6>/i  Death  of  Plaintiff  or  Beneficiary,  328 

b.  On  Death  of  Defendant,  838 

8.  Parties,  329 

a.  Plaintiffs,  839 

(i)  7?i  General,  339 
(ii)  Necessary  Parties,  839 
(ill)  Specific  Parties,  339 

(a)  Personal  Representative,  329 

(b)  Widow,  331 

(c)  Heirs  and  Next  of  Kin,  331 

(d)  Parents,  383 

(e)  Aliens,  338 

(iv)  TFA«?;  Zaw  Governs,  334 

b.  Defendants,  384 

9.  Beneficiaries,  835 

a.  General,  335 

b.  Children,  836 
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(i)  In  General,  336 
(ii)  Illegitirrmte  C%ildn^&n,  337 
c.  Decedent's  Estate,  337 
10.  Persons  Liable,  337 

B.  Venue,  338 

C.  Limitation  of  Actions,  339 

1.  General  Rule,  339 

2.  When  Statute  Begins  to  Run,  339 

a.  General  Rule,  339 

b.  Modification  of  Rule,  340 

3.  What  Law  Governs,  340 

D.  Pleading,  340 

1.  Declaration,  Complaint,  or  PetiMon,  340 

a.  Necessary  Allegations,  340 

(i)  7?i  General,  340 

(ii)  Compliance  With  Conditions  Precedent,  340 
(ill)  ^(?^  or  Omission  Causing  Death,  341 

(iv)  Existence  of  Beneficiaries,  341 

(a)  General  Rule,  341 

(b)  Names  of  Beneficiaries,  342 

(c)  TFAer^  Action  Is  For  Benefit  of  Estate,  343 

(v)  Character  in  Which  Plaintiff  Sues,  343 

(vi)  Damages,  343 

(a)  General  Rule,  343 

(b)  Application  of  Rule,  344 

(c)  Modification  of  Rule,  344 

(vii)  Negativing  Contributory  Negligence,  344 
(viii)  Statute  Creating  Right  of  Action,  345 

(ix)  Compliance    With    Statute   as   to    Limitation  of 
Action,  345 

b.  Amendment,  346 

(i)  In  General,  346 
(ii)  Bringing  in  New  Parties,  346 

2.  Indictment,  346 

3.  ^^7Z  of  Particulars,  347 

4.  PZea  or  Answer,  347 

5.  Issues,  Proof,  and  Variance,  348 

E.  Evidence,  348 

1.  Presumptions  and  Burden  of  Proof  ,  348 

a.  Presumptions,  348 

(i)  ^5  z!(9  Family  Relationship,  348 
(ii)       2!c>  Pecuniary  Loss,  348 

b.  Burden  of  Proof,  349 

(i)  Of  Defendant's  Negligence,  349 

(ii)       Decedent's  Contributory  Negligence,  349 

2.  Admissibility,  350 

a.  /?i  General,  350 

b.  Cause  of  Death,  350 

c.  Condition  of  Body,  351 

d.  Declarations  of  Deceased,  351 

(i)  General  Rule,  351 

(ii)  Against  Interest,  353 

e.  Whether  Death  Was  Instantaneous,  352 

f.  Z?ye  Expectancy,  352 

(i)  /vi  General,  353 
(ii)  Moridllly  Tables,  35;! 

g.  Health  and  Physical  (U)ndition  of  Deceased,  354 
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li.  Character,   Habits,   and    Domestic   Relations  of  De- 
ceased, 354 

i.  Income  or  Earning  Capacity  of  Deceased,  355 
]".  Property  Accuimdated  hy  Deceased,  357 
k.  Value  of  Services  Where  Deceased  Was  a  Minor,  358 
1.  Nthmher  and  Condition  of  Persons  Dependent  on  De- 
ceased, 358 

m.  Pecuniary  and  Physical  Condition  of  Beneficiaries,  358 
n.  Pecunia/ry  Condition  of  Defendant,  360 
o.  Defendant  s  Fear  of  Bodily  Harm,  360 
3.  Weight  and  Sufficiency,  360 

a.  As  to  Cause  of  Death,  360 

b.  As  to  Damages,  361 
Damages,  362 

1.  Nature  of,  363 

a.  Nominal  Damages,  362 

b.  Compensatory  Damages,  363 

c.  Exemplary  Damages,  363 

d.  Mitigation  of  Damages,  364 

(i)  Inheritance  From  Deceased,  364 
(ii)  Sid)sequent  Marriage  of  Spouse,  365 

(ill)  Emancipation  of  Minor,  365 

(iv)  Medical  and  Fxmeral  Expenses  Defrayed  hy  Defend- 
ant, 365 

(v)  Pendency  of  Other  Actions,  365 

(vi)  Contributory  Negligence,  365 

e.  Interest,  365 

(i)  In  General,  365 
(ii)  What  law  Governs,  365 

2.  Meastire  of,  365 

a.  In  General,  365 

b.  Recovery  For  Benefit  of  Estate,  366 

c.  Recovery  For  Designated  Beneficiaries,  367 

d.  Specific  Elements  of  Compensation,  368 

(i)  loss  of  Support,  368 
(ii)  Loss  of  Services,  369 

(a)  In  Action  by  Parent,  369 

(b)  In  Action  by  Husband,  370 
(ill)  Loss  of  Society,  371 

(iv)  Loss  of  Prospective  Intellectual  and  Moral  Cul- 

ture, 371 

(v)  Physical  Suffering  of  Deceased,  372 

(vi)  Mental  Suffering  of  Beneficiaries,  373 

(vii)  Medical  and  Funeral  Expenses,  374 

3.  Amount  of  Recovery,  375 

a.  Discretion  of  Jury,  375 

(i)  General  Rtde,  375 

(ii)  Limitations  of  Rule,  378 

(a)  Where  Damages  Are  Excessive,  378 

(b)  Where  Damages  Are  Palpably  Inadequate,  379 

b.  Statutory  Limitations,  380 

c.  What  Law  Governs,  380 

4.  Apportionment  a/nd  Distribution  of  A  ward,  380 

a.  Right  to  Proceeds,  380 

(i)  Character  of  Fund,  380 

(ii)  Apportionment  Fixed  by  Statute,  381 
(ill)  Apportionment  by  Jury,  382 
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b.  Wluit  Lcm  Governs,  .'383 
G.  Questions  For  Jury,  882 

1.  Cause  of  Death,  383 

2.  Quantum  of  Da7nages,  ZHZ 
II.  Instruations,  385 

1.  Z;*;,  General,  385 

2.  Basis  For  Comjjuting  Da/tnages,  385 
I.  Verdict,  386 

1.  General,  386 

2.  Sjyecial  Findings,  386 
J.  Apjjeal  and  Error,  387 

CROSS-REFERENCES 

For  Matters  Relating  to  : 
Abatement  of : 

Action  by  Death  of  Part}^,  see  Abatement  and  Revival  ;  Admiralty. 

Appeal  bj  Death  of  Party,  see  Appeal  and  Eeroe  ;  Criminal  Law. 

Bastardy  Proceeding  by  Death  of  Bastard,  see  Bastards. 
Accidental  Injuries  Resulting  in  Death,  see  Accident  Insueance. 
Actions  For  Death  Caused  by  Sale  of  Liquor,  see  Intoxicating  Liquors. 
Administration   of   Estates   of   Deceased   Persons,  see   Execl'tors  and 

Administrators. 
Alien's  Right  of  Action  For  Death,  see  Aliens. 
Arrest  of  Defendant  in  Action  For  Death,  see  Arrest. 
Civil  Death,  see  Civil  Death  ;  Convicts. 

Concealment  of  Death  of  Child,  see  Concealment  of  Birth  or  Death. 
Death  of  : 

Accused,  see  Criminal  Law. 

Administrator,  see  Executors  and  Administrators. 

Annuitant,  see  Annuities. 

Arbitrator,  see  Arbitration  and  Award. 

Assignee  For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of 
Creditors, 

Assignor,  see  Assignments  ;  Assignments  Foe  Benefit  of  Creditors. 
Attachment  Debtor,  see  Attachment. 
Attorney,  see  Attorney  and  Client. 
Bankrupt,  see  Bankruptcy. 

Chent,  see  Amicus  Cueive;  Attorney  and  Client. 

Co-Maker  of  ISTote,  see  Commercial  Paper. 

Corporation,  see  Corporations. 

Curator  Ad  Hoc,  see  Absentees. 

Director  of  Corporation,  see  Corporations. 

Drawer  of  Check,  see  Banks  and  Banking. 

Executor,  see  Executors  and  Administrators. 

Grantee  JBefore  Probate  of  Deed,  see  Acknowledgments. 

Grantor  Before  Delivery  of  Deed,  see  Deeds. 

Guarantor,  see  Guaranty. 

Judgment  Creditor  or  Debtor,  see  Executions  ;  Judgments. 

Maker  of  Note,  see  Commercial  I*ai'er. 

Master  or  Parent  of  Apprentice,  see  Api'rentigks. 

Meml)or  of  Building  and  Loan  Society,  see  Building  and  Loan  Societies. 
Obligor  in  Bond,  see  Bonds. 
Partner : 

Generally,  see  Partnership. 

In  Liiw  I'^ii-m,       Attorney  and  Cf-iknt. 
Party  Entitled  to  Increased  Costs,  see  ('osjs. 
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For  Matters  Relating  to  —  {continued) 
Death  of  —  {continued) 
Party  to : 

Appeal,  see  Appeal  and  Eeeoe  ;  Criminal  Law. 

Arbitration  Proceeding,  see  Arbitration  and  Award. 

Bastardy  Proceeding,  see  Bastards. 
Party  to  Action  as  Ground  For  : 

Abatement,  see  Abatement  and  Revival  ;  Admiralty. 

Continuance,  see  Continuances  in  Civil  Cases. 
Payee  of  Note,  see  Commercial  Paper. 
Principal  as : 

Exoneration  of  Bail,  see  Bail. 

Revocation  of  Appointment  of  Agent,  see  Principal  and  Agent. 

Stock-Holder,  see  Corporations. 

Surety,  see  Principal  and  Surety. 

Trustee : 

Generally,  see  Trusts. 
In  Bankruptcy,  see  Bankruptcy. 
Delivery  of  Note  After  Death  of  Maker,  see  Commercial  Paper. 
Dissolution  of : 

Attachment  by  Death  of  Debtor,  see  Attachment. 

Partnership  by  Death  of  Partner,  see  Partnership. 
Distress  For  Rent  After  Death  of  Tenant,  see  Landlord  and  Tenant. 
Lisurance  Against  Death,  see  Accident  Insurance  ;  Life  Insurance. 
Issuance  of  Execution  After  Death  of  Debtor,  see  Executions. 
Jurisdiction  of  Admiralty  in  Actions  For  Death,  see  Admiralty. 
Punishment  by  Death,  see  Criminal  Law. 

Revival  of  Action  on  Death  of  Party,  see  Abatement  and  Revival. 
Revocation  of  Submission  to  Arbitration  by  Death  of  : 

Arbitrator,  see  Arbitration  and  Award. 

Party,  see  Arbitration  and  Award. 
Suicide,  see  Accident  Insurance  ;  Life  Insurance  ;  Suicide. 
Survival  of  Action  on  Death  of  Party,  see  Abatement  and  Revival. 
Suspension  of  Running  of  Statute  of  Limitations  by  Death  ;  see  Adverse 

Possession  ;  Limitations  of  Actions. 

L  DEFINITION. 

Death  has  been  defined  as  the  termination  of  life.-' 

XL  EVIDENCE  OF  DEATH  AND  SURVIVORSHIP.^ 

A.  As  to  Death — L  Presumption  of  Continuance  of  Life  —  a.  Rule  Stated. 

As  a  general  rule,  when  a  person  is  shown  or  appears  to  have  been  living  at  one 
time,  the  presumption  is  that  he  is  still  alive,^  at  least  for  such  time  as  is  not 


1.  Evans  v.  People,  49  N.  Y.  86.  90,  where 
it  is  said :  "And  death  cannot  be  caused 
when  there  is  no  life." 

"Civil  death"  see  7  Cyc.  154. 

"  Death  by  accident "  is  defined  to  be  death 
from  any  unexpected  event  which  happens  as 
by  chance,  or  which  does  not  take  place  ac- 
cording to  the  usual  course  of  things.  Love- 
lace r.  Travelers'  Protective  Assoc.,  12G  Mo. 
104,  111,  28  S.  W.  877,  47  Am.  St.  Eep.  638, 
30  L.  R.  A.  209;  Horsfall  v.  Pacific  Mut.  L. 
Ins.  Co.,  32  Wash.  132,  135,  72  Pae.  1028 
[citing  1  Cyc.  248].  See,  generally,  Acci- 
dent Insurance,  1  Cyc.  230. 


3.  See  also  Descent  and  Distribution. 

3.  District  of  Columbia.—  Posey  v.  Han- 
son, 10  App.  Cas.  496. 

Illinois. —  Lowe  v.  Foulke,  103  111.  58; 
Martin  v.  Chicago,  etc.,  R.  Co.,  92  111.  App. 
133. 

Massachusetts. —  Hyde  Park  v.  Canton,  130 
Mass.  505. 

Minnesota. —  State  v.  Plym,  43  Minn.  385, 
45  N.  W.  848. 

Veio  Hampshire. —  Emerson  v.  White,  29 
N.  H.  482;  Smith  v.  Knowlton,  11  N.  H.  191. 

Islew  York. —  Augustus  v.  Graves,  9  Barb. 
595.    See  also  Hornberger  v.  Miller.  28  N.  Y. 

[II,  A,  1,  a] 
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contrary  to  the  laws  of  nature  in  respect  to  tlie  duration  of  liuman  life*  Tliie 
rule  is  Tiot  confined  in  its  application  to  any  particular  class  of  individuals,  but 
applies  to  children  ^  and  persons  of  advanced  aj^e"  as  well  as  to  persons  in  tlie 
prime  of  life,  and  to  persons  in  bad  health  as  well  as  to  those  whose  health  is 
goudJ 

b.  A  Presumption  of  Fact.  The  presumption  of  continuance  of  life  is  at 
most  merely  a  presumption  of  fact  which  is  subject  to  be  controlled  by  facts  and 
circumstances  and  other  legitimate  evidence,**  and  it  is  a  presumption  by  no 
means  of  equal  strength  at  all  times  and  under  all  circumstances.^ 

c.  Presumption  Rebuttable.  The  presumption  of  continuance  of  life  may 
be  overcome  by  proof  of  facts  and  circumstances  raising  a  contradictory 
presumption. 

d.  Conflicting  Presumptions.  In  case  the  presumption  of  continuance  of  life 
conflicts  with  the  j^resumption  of  innocence  the  presumption  of  innocence  must 
prevail  over  that  of  continuance  of  life ; "  as  for  instance  when  a  person  whose 
husband  or  wife  has  not  been  absent  and  unheard-of  for  a  sufficient  time  to  over- 


App.  Div.  199,  50  N.  Y.  Suppl.  1079  [affirmed 
in  163  N.  Y.  578,  57  N.  E.  1112]. 

Pennsylvania. —  Miller  v.  Beates,  3  Serg. 
&  R.  490,  8  Am.  Dec.  658. 

Texas. —  Turner  v.  Sealoek,  21  Tex.  Civ. 
App.  594,  597,  54  S.  W.  358,  where  the  court 
said :  "  Mere  lajDse  of  time  since  the  person 
was  last  heard  from  is  not  sufficient  to  prove 
death  in  the  absence  of  a  statute." 

England. —  Reg.  v.  Willshire,  6  Q.  B.  D. 
306,  14  Cox  C.  C.  541,  45  J.  P.  375,  50  L.  J. 
M.  C.  57,  44  L.  T.  Rep.  N.  S.  222,  29  Wkly. 
Rep.  473;  In  re  Phene,  L.  R.  5  Ch.  139,  39 
L.  J.  Ch.  316,  22  L.  T.  Rep.  N.  S.  Ill,  18 
Wkly.  Rep.  303;  Re  Tindal],  30  Beav.  151; 
Wilson  V.  Hodges,  2  East  312,  6  Rev.  Rep. 
427 ;  Pennefather  v.  Pennefather,  Ir.  R.  6  Eq. 
171. 

See  15  Cent.  Dig.  tit.  "Death,"  §  1. 

This  presumption  has  been  indulged  after  a 
lapse  of  two  years  ( Strcsbe  v.  Fehl,  22  Wis. 
337),  five  years  (Chicago,  etc.,  R.  Co.  v. 
Keegan,  185  111.  70,  56  N.  E.  1088),  seventeen 
years  (Lee  v.  Hoye,  1  Gill  (Md.)  188), 
twenty-two  years  ( Shepherdson's  Estate,  3 
Del.  Co.  (Pa.)  376;  Hall's  Deposition,  11 
Fed.  Cas.  No.  5,924,  1  Wall.  Jr.  85),  twenty- 
five  years  (Willis  v.  Ruddock  Cypress  Co., 
108  La.  255,  32  So.  386),  thirty  years  (Dunn 
r.  Travis,  56  N.  Y.  App.  Div.  317,  67  N.  Y. 
Suppl.  743;  Dworsky  v.  Arndstein,  29  N.  Y. 
App.  Div.  £74,  51  N.  Y.  Suppl.  597),  and 
even  fifty  years,  where  the  persons  were  young 
when  h^st  hoard  from  (Faulkner  V.  Williman, 
16  S.  W.  352,  13  Kv.  L.  Rep.  106). 

4.  Posey  V.  Hanson,  10  App.  Cas.  (D.  C.) 
496;  Sprigg  v.  Moale,  28  Md.  497,  92  Am. 
Dec.  698. 

A  lapse  of  eighty  years  since  the  acknowl- 
cdgincni  of  a.  deed  will  raise  a,  prosuinpl ion 
of  the  (Icnih  of  tlic  gnintor.  Young  r.  Slmlcn- 
bcrg,  165  N.  Y.  385,  59  N.  K.  135.  SO  Am. 
St.  !{<■[).  730  \af/irmin(/  35  N.  Y.  App.  Div. 
39,  54  N.  Y.  Supj)l.  419]. 

Presumption  of  life  up  to  one  hundred 
years. —  t 'rider  both  the  comiiioii  ;in(l  tlic  civil 
law,  a  person  was  prcHumcd  to  be  living  for 
a  fio  iod  of  one  hundred  years  from  the  time 

[II,  A.  1,  a] 


of  his  birth,  that  being  the  longest  limit  of* 
an  ordinary  life.  Matter  of  Bd.  of  Educa- 
tion, 173  N.  Y.  321,  66  N.  E.  11.  This  rule 
still  prevails  in  Louisiana,  where  a  person 
will  not  be  presumed  to  have  died  under  the 
age  of  one  hundred  years  (Willet  v.  Andrews, 
51  La.  Ann.  486,  25  So.  391;  Martinez  i". 
Vives,  32  La.  Ann.  305;  Owens  v.  Mitchell, 
5  Mart.  N.  S.  (La.)  667;  Sassman  v.  Aime, 
9  Mart.  (La.)  257;  Hayes  v.  Berwick,  2  Mart. 
(La.)  138,  5  Am.  Dec.  727),  although  the 
lapse  of  a  century  since  a  person's  birth 
raises  a  presumption  of  his  death  (Miller  v. 
McElwee,  12  La.  Ann.  476). 

In  Maryland  it  has  been  held  that  a  person 
will  not  be  presumed  to  have  died  under  the 
age  of  ninety  years.  Hammond  V.  Inloes,  4 
Md.  138. 

5.  Lewis  r.  People,  87  111.  App.  588;  Man- 
ley  V.  Pattison.  73  Miss.  417,  19  So.  236,  55 
Am.  St.  Rep.  481. 

6.  Watson  r.  Tindal,  24  Ga.  494,  71  Am. 
Dec.  742;  Hall's  Deposition,  11  Fed.  Cas.  No. 
5,924.  1  Wall.  Jr.  85. 

7.  Hall's  Deposition,  11  Fed.  Cas.  No. 
5,924,  1  Wall.  Jr.  85. 

8.  Hyde  Park  v.  Canton,  130  Mass.  505; 
Davie  v.  Briggs,  97  U.  S.  628.  24  L.  ed.  1086 ; 
In  re  Phene,  L.  R.  5  Ch.  139,  39  L.  J.  Ch. 
316,  22  L.  T.  Rep.  N.  S.  Ill,  18  Wklv.  Rep. 
303. 

9.  Hyde  Park  t.  Canton,  130  Mass.  505. 

10.  Reedy  r.  Millizen,  155  111.  636,  40  N.  E. 
1028. 

11.  California. — Ashburj'  r.  Sanders,  8  Cal. 
62,  88  Am.  Dec.  ,300. 

/;/i;(0).s.— Reedy  v.  Mullizen,  155  111.  636, 
40  N.  E.  1028. 

Yew  Hampshire. —  Smitli  r.  Knowlton,  11 
N.  H.  191. 

i^owlh  Carolina.- — Chapman  r.  Cooper,  5 
Rich.  452. 

United  Stales. —  Montgoniorv  (".  lievans,  17 
Fed.  Cas.  No.  9,735,  1  Sawy.  653. 

I'liifllaiid. —  Pex  r.  Twyning,  2  B.  &  -Md. 
386.  'io  licv.  Rep.  480. 

Hut  compare  Hyde  Park  r.  Canton,  130 
Mass.  505. 
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come  the  presumption  of  life  marries  again,  and  is  thus  guilty  of  bigamy  if  the 
former  spouse  is  alive.^^ 

2.  Presumption  of  Death  Arising  From  Absence  —  a.  General  Rule.  Opposed 
to  the  presumption  of  the  continuance  of  life,  and  of  sufficient  force  to  overcome 
it,^^  is  the  presumption  of  death  which  arises  in  the  case  of  a  person  who  lias  been 
absent  from  his  last  or  usual  place  of  residence  and  from  whom  no  tidings  have 
been  received  for  a  considerable  length  of  time.''' 


12.  Rex  V.  T\^7ning,  2  B.  &  Aid.  386,  20 
Rev.  Rep.  480.  (See  atso  Smith  d.  Knowlton, 
•11  N.  H.  191;  Chapman  t.  Cooper,  5  Rich. 
(S.  C.)  452. 

The  correctness  of  the  application  of  this 
rule  in  Rex  c.  Twyning,  2  B.  &  Aid.  386,  20 
Rev.  Rep.  480,  to  a  case  where  a  wife  married 
again  after  her  husband  had  been  absent  a 
little  over  twelve  months  was  questioned  in 
Rex  V.  Harborne,  2  A.  &  E.  .540,  1  Hurl.  & 
W.  36,  4  L.  J.  M.  C.  49,  4  ^T.  &  M.  341,  29 
E.  C.  L.  255 ;  but  the  principal  objection 
seems  to  have  been  that  in  the  former  ease 
the  rule  was  laid  down  as  a  .strict  rule  of 
law  and  not  a  presumptio  juris,  good  until 
rebutted. 

13.  Smitli  V.  Knowlton,  11  N.  H.  191. 
See  also  eases  cited  infra,  note  14;  and  also 
II.  A,  2,  b. 

14.  Arkansas. —  Matthews  v.  Simmons,  49 
Ark.  468,  5  S.  W.  797,  where  the  fact  that 
the  person  was  reported  to  have  died  in  1864 
or  1865,  away  from  home  and  family  and  was 
never  since  heard  of,  was  held  sufficient  to 
raise  a  presumption  that  he  Avas  dead  in  1887. 

California. —  Garwood  v.  Hastings,  38  Cal. 
216,  seventeen  years.  Sprague.  J.,  dissented 
on  the  ground  that,  as  the  testimony  of  the 
wife  that  she  had  not  heard  from  her  hus- 
band for  seventeen  years,  during  which  she 
was  absent  from  his  last  known  place  of 
residence,  living  under  various  assumed 
names,  and  never  bearing  that  of  her  hus- 
band, suggested  the  probability  that  she  had 
endeavored  to  conceal  herself  from  him,  it 
was  insufficient  to  justify  the  presumption 
of  his  death. 

Delavjare. —  Doe  v.  Stockley,  6  Houst.  447, 
forty-five  or  fifty  years. 

District  of  Columbia. —  Baden  v.  McKenny, 
7  Mackey  268,  eleven  j'ears. 

Indiana. —  Baugh  v.  Boles,  66  Ind.  376,  over 
fifteen  years. 

Kentucky. —  Louisville  Bank  v.  Public 
School  Trustees,  83  Ky.  219  (over  twenty 
years)  ;  Taylor  r.  Reisch,  49  S.  W.  782,  20 
Ky.  L.  Rep.  1599  (twenty  years)  ;  Gill  v. 
De  Witt,  7  Ky.  L.  Rep.  605  (nine  years). 

Louisiana. —  Jamison  v.  Smith,  35  La.  Ann. 
609,  where  the  person  left  his  home  to  join 
one  of  the  armies  of  the  Civil  war  and  was 
never  thereafter  heard  from  for  twenty  years. 

Maine. —  Burleigh  v.  Mullen,  95  Me!  423, 
50  Atl.  47  (nine  years)  ;  Chapman  v.  Kim- 
ball, 83  Me.  389,  22  Atl.  254  (over  twenty 
years,  the  person  having  been  in  bad  health 
when  last  lieard  from  and  no  trace  of  him 
being  discovered  after  inquiry  and  search). 

Massachusetts. —  Bowditch  i:.  Jordan.  131 
Mass.  321,  holding  that  the  fact  that  neither 


a  vessel,  in  which  a  person  wmt  to  sea  forty 
years  previously,  nor  the  person  has  been 
heard  from  since  will  warrant  the  inference 
that  such  person  is  dead. 

Michigan. —  Bailey  v.  Bailey,  36  Mich.  181, 
twenty  years. 

Mississippi. —  Learned  v.  Corley,  43  Miss. 
687,  holding  that  where  it  was  shown  th.^.t  a 
person  sailed  on  a  vessel  bound  for  a  foreign 
port  and  about  five  days  thereafter  there  was 
a  violent  storm  at  sea,  and  neither  the  vessel 
nor  any  person  on  board  thereof  had  been 
heard  of  since  for  a  period  of  more  than  ten 
years,  the  legal  presumption  of  such  person's 
death  was  fully  established. 

New  J ersey. —  Osborne  v.  Allen,  2G  N.  J.  L. 
388.  sixteen  years. 

New  York. —  Sheldon  v.  Ferris,  45  Barb. 
124  (eight  years)  ;  Matter  of  Barr,  38  Misc. 
355,  77  N.  Y.  Suppl.  935;  Karstens  v. 
Karstens,  20  Misc.  247,  45  N.  Y.  Suppl.  966 
(fourteen  years)  ;  King  v.  Paddock,  18  Johns. 
141  (holding  that  where  a  person  sailed  from 
New  York  for  South  America,  and  neither  he 
nor  his  vessel  was  heard  of  afterward,  a  find- 
ing that  he  is  dead  is  warranted  after  twelve 
years ) . 

Ohio.—  Youngs  v.  Haffner,  36  Ohio  St.  232. 

Pennsylvania. —  Holmes  v.  Johnson,  42  Pa. 
St.  15'9  (holding  that  where  a  person  had 
gone  to  sea  and  had  not  been  heard  of  for 
thirty-eight  years,  except  by  a  rumor  about 
twenty  years  before,  a  legal  presumption  was 
raised  that  he  was  dead)  ;  Innis  r.  Campbell, 
1  Rawle  373  (holding  a  mere  lapse  of  twenty- 
four  years  sufficient  to  raise  a  presumption 
of  death  without  proof  of  inquiry  or  other 
circumstances)  ;  Miller  v.  Beates,  3  Serg.  & 
R.  490,  8  Am.  Dec.  058  ( fourteen  years  and 
nine  months ) . 

Tennessee. —  Shown  v.  McMackin,  9  Lea 
601,  42  Am.  Rep.  680  (over  twenty-five 
years)  ;  Ferrell  v.  Grigsbv,  (Ch.  App.  1899) 
51  S.  W.  114  (twenty  years). 

Enqland. —  In  re  Benjamin.  [1902]  1  Ch. 
723,  71  L.  J.  Ch.  319,  86  L.  T.  Rep.  jST.  S. 
387  (eight  years)  ;  McMahon  v.  McElrov, 
Ir.  R.  5  Eq.  1. 

Canada. —  Burns  r.  Canada  Co.,  7  Grant 
Ch.  (U.  C. )  587,  over  twenty-five  vears. 

See  15  Cent.  Dig.  tit.  "  Death,"  "§  2;  and 
infra,  A,  2,  b,  (i). 

A  slave  who  has  been  carried  oflT  and  un- 
heard of  for  seven  years  will  be  presumed  to 
be  dead.  Lewis  i".  Mobley,  20  N.  C.  467,  34 
Am.  Dec.  379. 

Strength  of  inference. —  "  Considering  the 
great  length  and  breadth  of  this  country,  and 
the  migratory  character  of  the  people,  the 
presumption    has    less    force    than    in  the 

[II,  A,  2,  a] 


2'JS    [13  Cye.] 


DEATH 


b.  Length  of  Absence  —  (i)  Usual  Period.  The  lengtli  of  absence  neces- 
sary to  raise  the  pre,suiui)ti(jii  of  deatli  is  not  governed  Ijy  any  arbitrary  rule,"^ 
but  as  some  genei-al  rule  is  necessary  seven  years  liave  been  usually  established  as 
tiie  time,  the  lapse  of  which  is  sufficient  to  raise  this  presumption.^''    In  some 


country  where  the  law  on  this  subject  orig- 
inated." Smith  v.  Smith,  49  Ala.  15C, 
1.58. 

The  fact  that  the  absentee  is  treated  as  a 
non-resident  in  proceedings  to  sell  land  with- 
in the  twenty  years  during  which  he  lias  been 
absent  and  unheard  from  does  not  affect  the 
presumption  of  his  death  arising  from  such 
absence.  Ferrell  v.  Grigsby,  (Tenn.  Ch,  App. 
1890)  51  S.  W.  114. 

An  admission  on  the  record  that  parties 
are  alive  precludes  the  presumption  of  their 
death  arising  from  continued  absence.  Doane 
V.  McKenny,  2  Nova  Scotia  328. 

Absence  for  seven  years  is  not  alone  sufiS- 
cient  to  raise  a  presumption  of  death.  It 
jnust  also  be  made  to  appear  that  the  person 
has  not  been  heard  from.  Brown  r.  Jewett, 
18  N.  H.  230. 

15.  Czech  1-.  Bean,  35  Misc.  (N.  Y.)  729, 
72  jST.  Y.  Suppl.  402;  and  cases  cited  swpra, 
note  14. 

It  is  not  necessary  that  any  specific  period 

should  elapse  to  lay  the  foundation  for  the 
presumption  of  death,  but  it  may  be  drawn 
whenever  the  facta  of  the  case  will  warrant 
it.  Merritt  v.  Thompson,  1  Hilt.  (N.  Y.) 
550. 

16.  California. —  Garwood  r.  Hastings,  38 
Cal.  216;  Ashburv  r.  Sanders,  8  Cal.  62,  68 
Am.  Dec.  300. 

Delatrare. —  Prettyman  p.  Conaway,  9 
Houst.  221,  32  Atl.  15;  Crawford  v.  Elliott, 
1  Houst.  465. 

District  of  CoJmnhia. —  Hamilton  r.  Rath- 
bone,  9  App.  Cas.  48. 

Oeorqia. —  Watson  v.  Adams,  103  Ga.  733, 
30  S.  E.  577;  Adams  v.  Jones,  39  Ga.  479; 
Doe  V.  Roe,  1  Ga.  538. 

Illinois.— 'RueAj  v.  Millizen,  156  111.  636, 
40  N.  E.  1028;  Whiting  r.  Nicholl,  46  111. 
230,  92  Am.  Dee.  248 :  Litchfield  r.  Keagy, 
78  111.  App.  398;  Robinson  i\  Robinson,  51 
111.  App.  317. 

loioa. —  State  v.  Henke,  58  Iowa  457,  12 
N.  W.  477 ;  Tisdale  v.  Connecticut  Mut.  L. 
Ins.  Co.,  20  Iowa  170',  96  Am.  Dec.  136. 

Tfff/f.sT/s.— Ryan  r.  Tudor,  31  Kan.  366,  2 
Pac.  797. 

Keiiliirin/. —  Mutual  Ben.  L.  Ins.  Co.  v. 
Martin,  uis  Ky.  11,  55  S.  W.  094,  21  Ky.  L. 
Rep.  1-1(15:  Ijo'iiisville  Bank  r.  Public  School 
'I'l  iisl  ccH,  s:!  Ky.  219;  I^ison  r.  Uowlin,  30 
S.  VV.  622,  17  Ky.  B.  Hcp-  1-^;  Henderson  V. 
Bonar,  ll's.  W.' 809,  11  Ky.  K.  l?,ep.  219. 

Maine.-—  .]o\uin<m  r.  Mcrillirw,  80  Me.  Ill, 
13  Atl.  132,  6  Am.  St.  Hep.  162;  Wentworth 
r.  Wentworth,  71  Me.  72;  White  Mann, 
26  Me.  361. 

,1/^/r7//«;/c/.-"  Srliiinl)  r.  GrifTin,  84  Md.  557, 
36  At]'.  443;  Tilly  i\  'I'illy,  2  Bhvnd  43(i. 

MdSfifirhnNcJls. — SI ockbridgc.  Petitioner,  1 45 
MaHH.  517,  14  N.  10.  928;  Loring  r.  Sicine- 
man,  1  Mete.  204. 
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Mivncfiota. — ■  Waite  t.  Coaracy,  45  Minn. 
15S,  47  N.  W.  537. 

Mississippi. —  Learned  v.  Corley,  43  Miss. 
087. 

Missouri. —  Flood  v.  Growney,  126  Mo.  262, 
28  S.  W.  860;  Wheeloek  v.  Overshiner,  110 
Mo.  100,  19  S.  W.  640;  Hancock  v.  American 
L.  Ins.  Co.,  62  Mo.  26;  Lajoye  t.  Primm,  3 
Mo.  529. 

Montana. —  In  re  Liter,  19  Mont.  474,  48 
Pac.  753. 

Nebra^ska. —  Cox  v.  Ellsworth,  18  Xebr. 
664,  26  N.  W.  460,  53  Am.  Rep.  827 :  Thomas 
V.  Thomas,  16  Nebr.  5.53,  20  X.  W.  846. 

New  Hampshire.—  Bennett  v.  Sloman,  70 
X.  H.  289,  48  Atl.  283;  Winship  v.  Conner, 
42  X.  H.  341;  Forsaith  v.  Clark,  21  X.  H. 
409;  Smith  v.  Knowlton,  11  X.  H.  19L 

New  Jersey. —  Hoyt  v.  Xewbold,  45  X.  J.  L. 
219,  46  Am.'  Rep.  757;  O.sbom  v.  Allen,  2-6 
X.  J.  L.  388 ;  Wambough  v.  Schank,  2  X.  J.  L. 
229;  Wilcox  r.  Trenton  Potteries  Co.,  64  X.  J. 
Eq.  173,  53  Atl.  474;  Burkhardt  v.  Burk- 
hardt,  63  X.  J.  Eq.  479,  52  Atl.  296:  Hamil- 
ton V.  Ross,  7  X.  J.  Eq.  465 ;  Smith  f.  Smith, 
5  X.  J.  Eq.  484. 

New  York. —  Matter  of  Sullivan,  51  Hun 
378,  4  X.  Y.  Suppl.  59;  Augustus  r.  Graves, 
9  Barb.  595;  Ruoff  v.  Greenpoint  Sav.  Bank, 
40  Misc.  549,  82  X.  Y.  Suppl.  881;  Jack.son 
V.  Claw,  18  Johns.  346;  McCartee  v.  Camel,  1 
Barb.  Ch.  455;  Eagle  r.  Emmet,  4  Bradf. 
Surr.  117. 

North  Carolina.— Dowi  v.  Watson,  105 
X.  C.  476,  11  S.  E.  589,  18  Am.  St.  Rep. 
920;  State  University  v.  Harrison,  90  X.  C. 
385;  Spencer  r.  Roper,  35  X.  C.  333;  Lewis 
V.  Mobley,  20  N.  C.  467.  34  Am.  Dee.  379; 
Den  V.  Evans,  3  X.  C.  222. 

Ohio. — Youngs  r.  Heffner,  36  Ohio  St.  232; 
Rosenthal  v.  Mayhugh,  33  Ohio  St.  155; 
Rice  l:  Lumley,  10  Ohio  St.  596;  Supreme 
Commandery  K.  of  T.  R.  v.  Everding,  20 
Ohio  Cir.  Ct.  689,  11  Ohio  Cir.  Dec.  419. 

I'ennsijlrania. —  Esterly's  Appeal,  109  Pa. 
St.  222;  Holmes  r.  Johnson,  42  Pa.  St.  159; 
Whiteside's  Appeal,  23  Pa.  St.  114;  Bradley 
r.  Bradley,  4  VVhart.  173;  Burr  v.  Sim.  4 
Whart.  150,  33  Am.  Dec.  50;  Williams'  Es- 
tate, 13  Phila.  325;  Rhodes'  Estate,  10  Pa. 
Co.  Ct.  386;  Hoskins  r.  Lindsay,  1  Del.  Co. 
249;  In  re  Clement,  1  Del.  Co.  167. 

South  Carolina. —  GrilTin  r.  Southern  R. 
Co.,  ()6  S.  C.  77,  44  S.  E.  562 ;  Boyce  r.  Owen.s, 
1  Hill  8;  Burns  v.  Ford,  1  Bailey  507;  Craig 
V.  Craig,  Bailey  Eq.  102. 

Hoii'i'h  l)al-ota. —  Burnett  v.  Costello,  15 
N.  I).  S9,  87  N.  VV.  575. 

TcHnrssw.^  Piiekett  V.  State,  1  Sneed  355. 

7V./(r,s'. —  li'rench  V.  MctJinnis,  69  Tex.  19,  9 
S.  VV.  323;  Primm  r.  Stewart,  7  Tex.  178; 
Latham  r.  Tombs,  (Civ.  App.  1903)  73  S.  W. 
1060;  Tui'ner  v.  Soalock,  21  Te.\.  Civ.  App. 
591,  51  S.  \V.  358. 
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jurisdictions,  as  for  example  Missouri,  even  a  shorter  period  lias  been  prescribed 
by  statute.^' 

(ii)  ABETDG2IENT  OF  Pejriod.  Tlic  fact  that  there  is  a  legal  presumption  of 
death  after  seven  years'  absence  does  not  prevent  an  inference  of  death  from 
absence  for  a  shorter  period,  where  there  are  circumstances  which  tend  to  force  a 
conviction  that  death  must  have  occurred, as  that  the  person  has  encountered, 
or  probably  encountered,  such  perils  as  might  reasonably  be  expected  to  destroy 
human  life,  and  has  been  so  situated  that  according  to  the  ordinary  course  of 
tilings  he  must  have  been  heard  of  if  he  had  survived,"  that  the  circumstances 


Ycrmont. —  Hurlburt  v.  Hurlburt,  C3  Vt. 
CG7,  22  Atl.  850. 

^yasll^ngton. —  Scott  r.  McNeal,  5  Wash. 
309,  31  Pac.  873,  34  Am.  St.  Rep.  863. 

^Yest  Virginia. —  Boggs  c.  Harper,  45 
W.  Va.  554,  31  S.  E.  043. 

Wisconsin. —  Cowan  r.  Lindsay,  30  Wis. 
586. 

United  States.— T>avie  t:  Briggs,  97  U.  S. 
C2S,  24  L.  ed.  1086;  Northwestern  Mut.  L. 
Ins.  Co.  r.  Stevens,  71  Fed.  258,  18  C.  C.  A. 
107. 

Eiighind. —  In  re  Benjamin,  [1902]  1  Ch. 
723,  71  L.  J.  Ch.  319,  86  L.  T.  Rep.  N.  S. 
387;  Wilson  i".  Hodges,  2  East  312,  6  Rev. 
Rep.  427. 

Canada. —  Giles  v.  Morrow,  1  Ont.  527. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  2. 

No  presumption  of  death  until  lapse  of 
seven  years. — Iowa. — State  v.  Henke,  58  Iowa 
457,  12  N.  W.  477. 

Massachusetts. —  Ne^^^nan  v.  Jenkins,  10 
Pick.  515. 

yeic  Jersey. —  Smith  v.  Combs,  49  N.  J.  Eq. 
420,  24  Atl.  9. 

Ohio. —  Supreme  Commandery  K.  of  T.  R. 
r.  Everding-,  20  Ohio  Cir.  Ct.  689,  11  Ohio 
Cir.  Dec.  419. 

Canada.— T)oe  v.  Strong,  4  U.  C.  Q.  B.  510. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  2. 

Application  of  New  York  statute. —  Code 
Civ.  Proc.  §  841,  j)roviding  that  a  person  on 
whose  life  an  estate  in  real  property  de- 
pends, who  remains  without  the  United  States 
and  absents  himself  for  seven  years  together, 
is  presumed  to  be  dead,  in  an  action  concern- 
ing the  property,  relates  only  to  a  case  where 
the  right  to  possession  of  real  property  de- 
pends on  the  life  of  a  third  person,  and  does 
not  apply  to  a  person  who  is  the  owner  of 
the  property.  Matter  of  Board  of  Education, 
173  N.  Y.  321,  66  N.  E.  11  idismissing  ap- 
peal 77  N.  Y.  Suppl.  1121]. 

17.  Four  years.— Mo.  Rev.  St.  (1899) 
§  3144;  Winter  r.  Supreme  Lodge  K.  of  P., 
96  Mo.  App.  1,  69  S.  W.  662. 

18.  Delaware. — Garden  v.  Garden,  2  Houst. 
574. 

/ZZiwois.— Robinson  v.  Robinson,  51  111. 
App.  317. 

Iowa. —  Tisdale  r.  Connecticut  Mut.  L.  Ins. 
Co.,  26  Iowa  170,  96  Am.  Dec.  136. 

Louisiana. —  Boyd  i\  New  England  Mut.  L. 
Ins.  Co.,  34  La.  Ann.  848. 

Maine. —  White  v.  Mann,  26  Me.  361. 

Missouri. —  Lancaster  r.  Washington  L. 
Ins.  Co.,  62  Mo.  121 ;  Carpenter  v.  Supreme 
Council  L.  of  H.,  etc.,  79  Mo.  App.  597; 
Dickens  r.  Miller,  12  Mo.  App.  408. 


Nebraska.— Cos:  v.  Ellsworth,  18  Nebr.  664, 
26  N.  W.  460,  53  Am.  Rep.  827. 

New  Hampshire. —  Smith  c.  Knowlton,  11 
N.  H.  191. 

New  Yo7-k. — •  Straub  i\  Grand  Lodge  A.  O. 
U.  W.,  2  N.  Y.  App.  Div.  138,  37  N.  Y.  Suppl. 
750  \_affirmed  in  158  N.  Y.  729,  53  N.  E. 
1132];  Stouvenel  Stephens,  2  Daly  319; 
Eagle  V.  Emmet,  4  Bradf.  Surr.  117. 

Tennessee. —  Puekett  r.  State,  1  Sneed  355. 

United  States. —  Davie  v.  Briggs,  97  U.  S. 
628,  24  L.  ed.  1086;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Stevens,  71  Fed.  258,  18  C.  C.  A. 
107. 

England. —  Hickman  v.  Upsall,  L.  R.  20 
Eq.  136,  23  Wkly.  Rep.  776;  In  re  Beasney, 
L.  R.  7  Eq.  498,  38  L.  J.  Ch.  159,  19  L.  T. 
Rep.  N.  S.  630;  Cuthbert  v.  Furrier,  6  Jur. 
447,  2  Phil.  199;  Danby  r.  Danby,  5  Jur. 
N.  S.  54;  Rust  V.  Baker,  8  Sim.  443,  8  Eng. 
Ch.  443 ;  In  re  Wehh,  It.  R.  5  Eq.  235. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  2. 

The  law  requires  stricter  and  stronger  proof 
to  raise  a  presumption  of  death  after  an  ab- 
sence of  less  than  seven  years  than  would  be 
required  where  the  absence  had  continued  for 
that  length  of  time.  Garden  v.  Garden,  2 
Houst.  (Del.)  574. 

19.  Delau  are. — Garden  r.  Garden,  2  Houst. 
574. 

Illinois. — -Robinson  v.  Robinson,  51  111. 
App.  317. 

Louisiana. —  Sterrett  v.  Samuel,  108  La. 
346,  32  So.  428. 

Maine. —  White  v.  Mann,  26  Me.  361. 

Michigan. —  Bailey  v.  Bailey,  36  Mich.  181. 

Missouri. — Lancaster  r.  Washingion  L.  Ins. 
Co.,  62  Mo.  121,  in  which  case  a  person  dis- 
appeared from  a  lake  steamer  under  circum- 
stances similar  to  those  in  the  Ohio  case 
cited  infra,  this  note. 

New  York. —  Straub  v.  Grand  Lodge  A.  0. 
U.  W.,  2  N.  Y.  App.  Div.  138,  37  N.  Y.  Suppl. 
750  [affirmed  in  158  N.  Y.  729,  53  N.  E. 
1132];  Merritt  V.  Thompson,  1  Hilt.  550 
(holding  that  where  a  person  sailed  on  a 
voyage  usually  taking  four  months,  and 
neither  he  nor  the  vessel  had  been  heard  from 
for  seventeen  months,  the  court  would  pre- 
sume his  death)  ;  In  re  Buckham,  5  N.  Y. 
Suppl.  565  (in  which  case,  where  a  woman 
sixty-seven  years  old  and  infirm  in  mind  and 
body  disappeared  from  her  house  near  the 
North  river  on  a  stormy  night,  and,  although 
every  effort  was  made  for  several  months  to 
ascertain  if  she  was  living,  nothing  could  be 
learned ;  and  according  to  the  medical  testi- 
mony she  could  not  in  all  probability  have 
survived  under  the  most  favorable  circum- 
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were  8uch  as  to  make  it  improbable  that  he  would  liave  abandoned  \m  home 
and  family,^  or  that  lie  was  when  he  left  home  in  ill  health  or  in  a  precarioug 
physical  condition.^^ 

(ill)  Time  From  Which  Perioij  Bum.  The  period  which  must  elapse  in 
order  to  give  rise  to  the  presumption  of  death  runs  from  the  time  when  the  last 
tidings  of  or  from  the  person  were  received.^ 

e.  Absence  From  Residence  Necessary.  It  is  necessary  that  the  person  as  to 
whose  death  it  is  sought  to  raise  a  presumption  shall  have  been  absent  from  his 
home  or  the  place  where  he  has  established  a  residence.^'  Thus  where  a  person 
lias  changed  his  residence  from  one  state  or  country  to  another,  the  fact  that  he 
has  not  been  heard  of  in  the  place  of  his  former  residence  for  seven  years  raises 
no  presumption  of  his  death,^  at  least  in  the  absence  of  evidence  that  inquiries 


stances  the  period  that  had  elapsed  since  her 
disappearance,  it  was  held  that  her  death 
would  be  presumed)  ;  Eagle's  Case,  3  Abb. 
Pr.  218. 

Ohio. —  Travelers'  Ins.  Co.  v.  Eosch,  23  Ohio 
Cir.  Ct.  491 J  holding  that  where  a  passen- 
ger on  an  ocean  steamer  was  last  seen  about 
ten  o'clock  at  night  when  the  steamer  was  in 
midocean,  and  was  never  seen  nor  heard  of 
afterward,  although  diligent  search  was  made 
the  next  morning,  this  was  sufficient  to  raise 
a  very  strong  presumption  that  he  was  dead, 
and  justified  a  jury  in  so  finding. 

Pennsylvania. — Mutual  Ben.  Co.'s  Petition, 
174  Pa.  St.  1,  34  Atl.  283,  .52  Am.  St.  Rep. 
814. 

South  Carolina. —  Gibbes  v.  Vincent,  1 1 
Rich.  323,  holding  that  where  a  vessel  sailed 
about  the  time  of  a  violent  storm  on  her 
track,  and  no  tidings  Avere  heard  of  her  for 
three  years,  the  death  of  those  on  board 
might  be  presumed. 

United  States. —  Davie  r.  Briggs,  97  U.  S. 
628,  24  L.  ed.  1086;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Stevens,  71  Fed.  258,  18  C.  C.  A. 
107. 

England. —  Sillick  v.  Booth,  11  L.  J.  Ch. 
41,  1  Y.  &  Coll.  117,  20  Eng.  Ch.  117;  In  re 
Johnson,  78  L.  T.  Rep.  N.  S.  85  (holding  that 
where  a  person  has  imdertaken  a  sea  voyage, 
and  neither  he  nor  any  one  else  who  was  on 
board  the  vessel  has  been  heard  from,  a  pre- 
sumption of  death  may  arise  in  a  shorter 
period)  ;  Watson  r.  King,  1  Stark.  121,  2 
E.  C.  L.  54. 

See  15  Cent.  Dig.  tit.  "Death,"  §  1  et  seq. 

20.  Tisdale  v.  Connecticut  Mut.  L.  Ins. 
(;o.,  26  Iowa  170,  96  Am.  Dec.  136;  Hancock 
r.  Aiiicricim  L.  Ins.  Co.,  62  Mo.  26  (holding 
lliiit  whci-c  one  steady  in  habits,  attentive  to 
liiiMiiK'ss,  imd  having  a  fixed  and  permanent 
icsidciii'o  iind  pleasant  domestic  relations 
suddenly  disappcais,  the  cii-cumstances  may 
wai'rniii  :i  jiny  in  finding  Ills  death  at  the 
time);  Cox  i\  r;i Isw orth,  18  Nebr.  664,  26 
N.  W.  460,  r,:!  Am.  l!op.  827  (liolding  that 
where  a  nmn  si.\ly-<  lircc  yearn  of  age,  in  easy 
pecuniary  circunistanees,  wlio  liad  been  inar- 
lied  seventeen  years  and  liad  an  attraciiv(^ 
home  and  family  and  business  in(('r(>sts  of 
importance,  disajipeared  without  notice  of  in- 
tentions, and  an  extensive  search  and  a  large 
reward  ofl'ered  failed  to  reveal  any  trace  of 
him,  a  jury  might  |)resurtie  deadi  after  a 
lapse  of  five  yesirs) . 
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21.  Leach  t:  Hall,  95  Iowa  611,  64  X.  W. 
790  (holding  that  a  son  who  was  of  an  af- 
fectionate disposition  and  warmly  attached  to 
his  family  and  in  the  haiit  of  writing  them 
frequently  when  away  from  home,  and  when 
last  heard  from,  six  years  prior  to  the  death 
of  his  father,  was  sick  with  consumption 
would  be  presumed  to  have  died  before  his 
father)  ;  Cambreleng  v.  Purton,  12  N.  Y. 
Suppl.  741  [affirmed  in  125  N.  Y.  610,  26 
N.  E.  907]  (holding  that  where  an  inebriate 
who  by  frequent  and  protracted  periods  of 
intoxication  had  brought  on  serious  organic 
diseases,  which,  his  physician  testified,  he 
could  not  possibly  survive  for  more  than  a 
year,  finally  disappeared  from  home,  and  was 
not  heard  of  for  seventeen  years,  although 
in  various  proceedings  involving  his  property 
numerous  publications  of  notices  and  process 
were  had,  it  would  be  presumed  that  he  died 
within  four  years)  ;  Webster  v.  Birchmore, 
13  Ves.  Jr.  362,  33  Eng.  Reprint  329. 

22  Smith  v.  Combs,  49  N.  J.  Eq.  420,  24 
Atl.  9  ;  Morrow  c.  McMahon,  35  Misc.  (N.  Y.) 
348,  71  N.  Y.  Suppl.  961. 

23.  Stinchfield  v.  Emerson,  52  Me.  465,  83 
Am.  Dec.  524;  Hyde  Park  v.  Canton,  130 
Mass.  505,  507  ( in  which  ease  the  court 
said :  "  If  a  man  leaves  his  home  and  goes 
into  parts  unknown,  and  remains  unheard 
from  for  the  space  of  seven  years,  the  law 
authorizes,  to  those  that  remain,  the  pre- 
sumption of  fact  that  he  is  dead ;  but  it  does 
not  authoriM  him  to  presume  therefore  that 
any  one  of  those  remaining  in  the  place  which 
he  left  has  died  ") . 

24.  ilaine. —  Wentworth  v.  Wentworth,  71 
Me.  72. 

Ne-w  York. —  McCartee  v.  Camel,  1  Barb. 
Ch.  455;  Keller  v.  Stuck,  4  Redf.  Surr.  294. 
See  also  In  re  Board  of  Education.  173  N.  Y. 
321,  06  N.  E.  11  [dismissiinj  appeal,  77  N.  Y. 
Suppl.  1121]. 

Ohio. —  Barr  r.  Chapman,  11  Ohio  Dec. 
(Reprint)  862,  30  Cine.  L.  Bui.  264. 

fcnnsylvdnid. —  Francis  C.  Fnmcifi,  180  Pa. 
St.  644,  37  Atl.  120,  57  Am.  St.  Rep. 
()68. 

'I'<:.vas.—  Latham  r.  Tombs,  ( Civ.  App. 
I!)()3)  73  S.  VV.  1060  (decided  under  Rev. 
St.  S  3372)  ;  Ross  v.  Blount,  25  Civ.  App. 
344,  60  S.  W.  804. 

England. —  Mullaly  v.  Walsh,  Ir.  R.  6  C.  L. 
314.  ■ 
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have  been  made  for  him  at  his  last  known  place  of  residence  without  success  ;^ 
and  the  mere  absence  of  a  person  from  a  place  where  his  relatives  reside,  but 
Avhich  is  not  his  own  place  of  residence,  and  the  fact  that  his  relatives  have  not 
received  letters  from  him  for  seven  years,  does  not  raise  any  presumption  of  his 
death.2« 

d.  Absence  From  State  or  Country.    Some  of  the  statutes  creating  a  pre- 
sumption of  death  after  an  absence,  unheard  from,  for  seven  years,  by  their  terms 
apply  only  to  cases  of  absence  fi-om  the  state  or  country  or  beyond  the  seas ; 
but  such  statutes  do  not  exclude  all  presumptive  evidence  of  death  unless  the 
person  is  shown  to  have  left  the  state  or  country.^'^ 

e.  Necessity  For  Efforts  to  Find  Person.  There  can  be  no  presumption  of  the 
death  of  a  person  from  the  mere  fact  of  his  absence  unless  there  have  been  some 
efiorts  to  find  him,^'  such  as  inquiries  at  the  place  where  he  was  last  known  to  be 
alive,^  at  least  where  the  relations  between  him  and  his  family  are  not  shown  to 
be  such  as  would  reasonably  be  supposed  to  induce  him  to  correspond  with  them 
if  alive,^^  or  the  person  was  known  to  have  a  fixed  place  of  residence  abroad.^' 

f.  Who  Must  Have  Been  Without  Tidings.  In  order  to  raise  the  presumption 
of  a  person's  death  from  his  absence,  it  must  appear  that  he  has  not  been  heard 
of  by  those  persons  who  would  naturally  have  received  tidings  from  him  if  he 
had  been  alive  but  the  rule  does  not  confine  the  tidings  to  his  family  or  any 
particular  class  of  persons ;    and  a  person  may  be  absent  and  unheard  of  for 


25.  McCartee  v.  Camel,  1  Barb.  Ch.  (N.  Y.) 
455. 

26.  Hitz  V.  Ahlgren,  170  111.  60,  48  N.  E. 
1068;  Litchfield  v.  Keagy,  78  111.  App.  398. 

27.  See  Louisville  Bank  v.  Public  School 
Trustees,  83  Ky.  219;  Spurr  v.  Trimble,  1 
A.  K.  Marsh.  (Ky.)  278;  Winter  v.  Supreme 
Lodge  K.  of  P.,  96  Mo.  App.  1,  69  S.  W.  662 ; 
Biegler  v.  Supreme  Council  A.  L.  of  H.,  57 
Mo.  App.  419;  Dickens  v.  Miller,  12  Mo.  App. 
408;  Mo.  Rev.  St.  (1899)  §  3144;  Turner 
X.  Sealoek,  21  Tex.  Civ.  App.  594,  54  S.  W. 
358;  Tex.  Rev.  St.  art.  3372. 

Effect  of  statute. —  A  statute  declaring 
that  the  death  of  a  person  shall  be  presumed 
after  a  certain  time  if  lie  has  remained  be- 
yond the  sea,  absented  himself  from  the  state, 
or  concealed  himself  within  the  state  does 
not  alter  the  common  law  so  as  to  require 
proof  of  one  of  these  three  alternatives,  for 
such  proof  would  necessarily  show  that  the 
person  was  living,  and  thus  rebut  the  very 
presumption  the  statute  designed  to  create. 
All  the  proof  that  can  be  expected  or  required 
is  that  the  person  has  been  absent  from  his 
family  or  home  and  has  not  been  heard  from' 
within  the  period  prescribed  by  the  statute. 
Osborn  v.  Allen,  26  N.  J.  L.  388. 

28.  Louisville  Bank  v.  Public  School  Trus- 
tees, 83  Ky.  219. 

20.  Smith  v.  Smith,  49  Ala.  156;  Litch- 
field r.  Keagy,  78  111.  App.  398;  Dunn  v. 
Travis,  56  N.  Y.  App.  Div.  317,  67  N.  Y. 
Suppl.  743;  Dworsky  v.  Arndtstein,  29  N.  Y. 
App.  Div.  274,  51  N.  Y.  Suppl.  597;  Ulrich's 
Estate,  14  Phila.  (Pa.)  243  (holding  that  an 
absence  of  twenty  years  was  not  sufficient  to 
raise  the  presumption  of  death,  where  it  was 
not  shown  that  any  attempt  had  been  made 
to  ascertain  either  by  correspondence  or  ad- 
vertising in  newspapers  published  in  the  state 
where  the  absentee  was  believed  to  have  gone 
whether  or  not  he  ever  resided  there,  and  if 


so  whether  he  was  living  or  dead)  ;  Doe  v. 
Andrews,  15  Q.  B.  756,  69  E.  C.  L.  756: 
Doe  V.  Deakin,  4  B.  &  Aid.  433,  23  Rev.  Rep. 
335,  6  E.  C.  L.  548.  Compare  Innis  v.  Camp- 
bell, 1  Rawle  (Pa.)  373. 

Necessity  for  advertisements. —  See  In  re 
Robertson,  [1896]  P.  8,  65  E.  C.  L.  16. 

30.  District  of  Columbia  —  Posey  r.  Han- 
son, 10  App.  Cas.  496. 

New  York. —  McCartee  v.  Camel,  1  Barb. 
Ch.  455. 

North  Carolina. —  State  University  v.  Har- 
rison, 90  N.  C.  385. 

Texas. —  Nehring  v.  McMurrain,  ( Civ.  App. 
1898)  45  S.  W.  1032. 

England.—  Prudential  Assur.  Co.  v.  Ed- 
monds, 2  App.  Cas.  487. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  1  et  seq. 

31.  Dunn  v.  Travis.  56  N.  Y.  App.  Div. 
317,  67  N.  Y.  Suppl.  743. 

32.  Wentworth  v.  Wentwortli,  71  Me.  72. 

33.  Wentworth  v.  Wentworth,  71  Me.  72; 
Manley  v.  Pattison,  73  Miss.  417,  19  So.  236, 
55  Am.  St.  Rep.  543;  In  re  Miller,  9  N.  Y. 
Suppl.  639;  Matter  of  Tobin,  15  N.  Y.  St. 
749. 

Those  who  would  naturally  hear  from  the 
absentee  are  such  persons  as  were  nearly  re- 
lated to  him  or  upon  relations  of  friendship 
with  him,  and  remained  at  or  near  the  place 
where  they  last  resided.  Thomas  v.  Thomas, 
16  Nebr.  553,  20  N.  W.  846. 

The  failure  of  strangers  to  hear  from  a 
person  in  any  number  of  years  or  the  fact 
that  his  present  whereabouts  may  not  be 
known  to  one  of  his  acquaintances  in  a  place 
of  former  residence  who  is  not  shown  to  have 
made  any  inquiry  about  him  does  not  estab- 
lish the  fact  of  absence  for  seven  years  suc- 
cessively, as  required  by  the  Texas  statute, 
and  does  not  therefore  authorize  the  presump- 
tion of  death.    State  r.  Teulon,  41  Tex.  249. 

34.  Wentworth  v.  Wentworth,  71  Me.  72. 
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seven  years  without  any  presumption  of  liis  death  arising  wlien  he  has  no  near 
intimate  friends  with  whom  he  lias  Ijeen  accustomed  to  correspond.'''^ 

g.  Presumption  Rebuttable  —  (i)  In  (jMNKJtAL.  Tlie  presumption  of  death 
resulting  from  absence,  unheard  of,  is  not  conchisive,  but  may  be  rebutted,* 
although  tlie  burden  of  proof  is  upon  the  person  denying  the  death.'^^ 

(ii)  Admissibility  of  Evidence  in  Rebuttal.  In  order  to  rebut  the 
presumption  of  death  arising  from  absence  it  may  l>e  shown  tliat  tiie  perwjfi  sup- 
posed to  be  dead  was  a  fugitive  from  justice,^  was  in  a  financial  condition  which 
might  have  induced  him  to  abscond,'^'*  or  was  a  speculator  or  visionary  in  liis  busi- 
ness/" Testimony  of  persons  not  members  of  the  family  that  a  person  who  has 
not  been  heard  from  was  living  within  seven  years  is  admissible,^'  as  is  also  testi- 
mony of  a  witness  who  saw  a  person  bearing  the  name  of  the  person  supposed  to 
be  deceased  as  to  such  person's  appearance  and  conversations  had  with  hiui  in 
regard  to  his  family  connections.^ 

(ill)  Sufficiency  of  Circumstances  to  Rebut  P resumption.  The  pre- 
sumption that  a  person  who  has  been  absent  and  unheard  of  for  more  than  seven 
years  is  dead  necessarily  disappears  entirely  upon  his  return  home  alive.*'  The 
presumption  is  also  overcome  by  the  testimony  of  several  disinterested  witnesses 
who  are  not  contradicted  or  impeached  to  the  effect  that  he  returned  and  was 
seen  alive  less  than  seven  years  before,*^  or  even,  it  has  been  held,  by  the  testi- 
mony of  one  credible  witness  who  has  received  a  letter  in  the  absentee's  hand- 
writing within  that  time.*^  But  proof  that  a  person  having  the  name  of  the 
absentee  was  alive  within  seven  years  is  not  sufficient  to  overcome  the  presump- 
tion of  death  in  the  absence  of  proof  of  the  identity  of  such  person  with  the 
absentee,'^^  nor  is  such  presumption  rebutted  by  the  fact  that  a  person -on  whose 
will  the  action  is  founded  supposed  the  absentee  to  be  living  at  a  later  period.^''' 

(iv)  Question  For  Jury.  Where  there  are  circumstances  tending  to  rebut 
the  presumption  of  death,  the  question  whether  the  person  is  dead  or  alive  is  for 
the  jury  on  all  the  evidence.^^ 

h.  To  Whom  Presumption  Applies.    It  has  been  said  that  a  statute  creating  a 


A  failure  to  claim  deposits  in  bank  and 

being  otherwise  unheard  from  for  over  twenty- 
years  will  raise  a  presumption  of  death. 
Louisville  Bank  v.  Public  Schools  Trustees, 
83  Ky.  219. 

Where  a  wife  has  moved  out  of  the  com- 
munity where  she  and  her  husband  had  lived, 
the  fact  that  she  has  not  heard  from  him 
for  over  seven  years  is  not  sufficient  to  sus- 
tain a  presumption  of  his  death,  but  it  must 
be  shown  that  he  had  not  been  heard  from 
by  his  friends  and  relatives  who  remained 
at  or  near  his  last  known  residence.  Thomas 
V.  Thomas,  16  Nebr.  553,  20  N.  W.  840. 

35.  In  re  Board  of  Education,  173  N.  Y. 
321,  66  N.  E.  11. 

36.  Kentucky. —  Mutual  Ben.  L.  Ins.  Co. 
V.  Martin,  108  Ky.  11,  55  S.  W.  694,  21  Ky. 
L.  Rep.  1465. 

Massachusetts. —  In  rc  Stockbridge,  145 
Mass.  517,  14  N.  E.  928;  Flynn  v.  Coffee,  12 
Allen  133;  Loring  r.  Steineman,  1  Mete.  204. 

Missouri. —  Biogler  v.  Supreme  Council 
A.  L.  of  H.,  57  Mo.  App.  419;  Dickens  v.  Mil- 
ler, 12  Mo.  App.  408. 

MonlanM. —  hi  re  Liter,  10  Mont.  474,  48 
Pac.  753,  decided  under  Code  Civ.  Proc. 
«  3226. 

Neut  Jersey. —  VViuiihiuigli  i).  Schonck,  2 
N.  J.  L.  229.  ' 

Ohio.—  YoungH  V.  lie/Tncr,  36  Oliio  SL.  232. 
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United  States. —  Scott  v.  McXeal,  154  U.  S. 
34,  14  S.  Ct.  1108,  38  L.  ed.  896. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  2. 

37.  Hoyt  V.  Newbold,  45  K  J.  L.  219,  46 
Am.  Rep.  757. 

Presumption  conclusive  in  absence  of  re- 
butting proof. —  Wilcox  V.  Trenton  Potteries 
Co.,  64  N.  J.  Eq.  173,  53  Atl.  474. 

38.  Mutual  Ben.  L.  Ins.  Co.  v.  Martin,  108 
Ky.  11,  55  S.  W.  694,  21  Kv.  L.  Rep. 
1465. 

39.  Sensenderfer  v.  Pacific  Mut.  L.  Ins. 
Co.,  19  Fed.  68. 

40.  Sensenderfer  v.  Pacific  ]\Iut.  L.  Ins. 
Co.,  19  Fed.  68. 

41.  Flynn  v.  Coffee,  12  Allen  (Mass.)  133. 

42.  Nehring  v.  McMurrain,  (Tex.  Civ. 
App.  1898)  45  S.  W.  1032. 

43.  Mayhugh  v.  Rosenthal,  1  Cine.  Super. 
Ct.  (Ohio)  492. 

44.  Thomas  r.  Thomas,  19  Nebr.  81,  27 
N.  W.  84. 

45.  Smith  v.  Smith,  49  Ala.  156. 

46.  Hoyt  V.  Newbold,  45  N.  J.  L.  219,  223, 
4(i  Am.  Rep.  757,  in  M'hich  ease  the  court 
said:  "  There  should  be  something  more  than 
similarity  of  names  to  overoonic  the  pre- 
sumption of  death  raised  bv  the  statute." 

47.  VVhiicsido's  Appeal,  23  Pa.  St.  114. 

48.  Miiluiii  Hen.  L.  Ins.  Co.  v.  Martin,  lOS 
Ky.  II,  55  S.  W.  694,  21  Ky.  L.  Kep.  1465. 
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presumption  of  death  after  seven  years'  absence  or  concealment  refers  only  to 
persons  having  volition  and  the  right  of  free  locomotion.*'' 

i.  Burden  of  Ppoof  as  to  Lack  of  Tidings.  The  burden  of  establishing  the 
presumption  of  death  arising  from  seven  years'  absence  unheard  from  rests  upon 
the  person  who  makes  the  assertion  that  the  person  alleged  to  be  dead  has  not 
been  heard  from  for  that  time.^° 

j.  Removal  With  Family.  Where  a  person  removed  with  his  wife  and  child 
from  the  neighborhood  where  he  had  formerly  resided,  and  was  not  heard  from 
for  over  thirty  years,  it  was  held  that  while  the  law  would  raise  a  presumption  of 
his  death  it  would  not  presume  that  all  his  family  were  dead.''^ 

k.  Time  of  Death.  With  regard  to  the  time  when  death  will  be  presumed  to 
have  occurred,  the  decisions  are  by  no  means  uniform.  It  has  been  asserted  that 
the  presumption  is  that  the  person  died  at  the  time  of  his  disappearance,^^  or  at 
least  a  considerable  time  before  the  expiration  of  the  seven  years ;  and  in  the 
case  of  a  passenger  on  a  ship  which  was  never  heard  from  after  the  time  of  sail- 
ing, it  has  been  Iield  that  the  death  must  be  deemed  to  have  occurred  within  the 
longest  usual  duration  of  the  voyage  from  the  port  of  departure  to  that  of  the 
ship's  destination.^  Again  it  has  been  said  that  the  inference  of  death  from  seven 
years'  absence  does  not  necessarily  imply  that  death  occurred  at  the  end  of  tliat 
period,  but  the  circumstances  of  each  case  are  to  be  weighed,  and  if  they  warrant 
an  inference  of  the  death  of  the  individual  at  an  earlier  date  than  the  close  of  the 
seven  years'  absence,  a  finding  that  the  death  so  occurred  may  stand.^^  The 


49.  Manley  v.  Pattison,  73  Miss.  417,  19 
So.  2.36,  55  Am.  St.  Rep.  543,  w}iere  it  was 
sought  to  apply  such  a  statute  in  the  case 
of  children  of  tender  age,  incapable  of  ab- 
senting themselves  from  the  state  or  con- 
cealing themselves  within  it,  and  whose  move- 
ments were  governed  by  others. 

50.  Smith  r.  Combs,  49  N.  J.  Eq.  420,  24 
Atl.  9. 

51.  Campbell  f.  Reed,  24  Pa.  St.  498.  See 
also  Manley  v.  Pattison,  73  Miss.  417,  421, 
19  So.  236,  55  Am.  St.  Rep.  543,  in  which 
ease  the  court  said :  "  The  probability  of 
the  death  of  all  the  members  of  a  family  of 
five  is  scarcely  suggested  by  proof  that  cer- 
tain persons,  not  shown  to  have  been  related 
to  the  family  nor  to  have  associated  with  it  or 
any  of  its  members  in  social  or  business  re- 
lations, have  not  heard  from  the  family  since 
its  removal  from  the  town." 

52.  Godfrey  r.  Schmidt,  Cheves  Eq.  (S.  C.) 
57.  See  also  In  re  Benjamin,  [1902]  1  Ch. 
723,  71  L.  J.  Ch.  319,  86  L.  T.  Rep.  N.  S.  387. 

Distinction  between  statutory  and  com- 
mon-law presumption. —  In  Chapman  v. 
Cooper,  5  Rich.  (S.  C.)  452,  459  [citing  Doe 
V.  Nepean,  5  B.  &  Ad.  86,  2  L.  J.  K.  B.  150, 
2  N.  &  M.  219,  27  E.  C.  L.  45],  Evans,  J., 
delivering  the  opinion  of  the  court,  after  stat- 
ing that  in  the  construction  of  1  Jac.  1,  c.  11, 
§  2,  of  which  the  South  Carolina  statute  was 
an  exact  copy,  it  has  been  held  that  the  only 
presumption  which  arises  is  that  of  death, 
and  none  as  to  the  time  of  death,  continued 
as  follows :  "  Whether  that  construction 
arises  from  the  peculiar  wording  of  the  stat- 
ute I  know  not,  but  I  can  see  no  reason  why, 
when  the  presumption  depends  on  the  com- 
mon law  acquiescence  of  twenty  years  and 
upwards,  we  should  be  restrained  from  giv- 
ing the  presumption  the  same  efifect  as  to 


time,  that  we  give  to  other  presumptions." 
Namely,  that  death  occurred  at  the  com- 
mencement of  the  period. 

53.  See  Nepean  v.  Doe,  7  L.  J.  Exch.  335, 
340,  2  M.  &  W.  894,  Thayer  Ev.  109,  in  which 
case  the  court  said:  "  When  nothing  is  heard 
of  a  person  for  seven  j'ears,  it  is  obviously  a 
matter  of  complete  uncertainty,  at  what 
point  of  time  in  those  seven  years  he  died: 
of  all  the  points  of  time,  the  last  day  is  the 
most  improbable  and  most  inconsistent  with 
the  ground  of  presuming  the  fact  of  death. 
That  presumption  arises  from  the  great  lapse 
of  time  since  the  party  has  been  heard  of ; 
because,  it  is  considered  extraordinary  if  he 
was  alive,  that  he  should  not  be  heard  of. 
In  other  words,  it  is  presumed,  that  his  not 
being  heard  of  has  been  occasioned  by  his 
death,  which  presumption  arises  from  the 
considerable  time  that  has  elapsed.  If  you 
assume  that  he  was  alive  on  the  last  day  but 
one  of  the  seven  years,  then  there  is  nothing 
extraordinary  in  his  not  having  been  heard  of 
on  the  last  day ;  and  the  pi-evious  extraordi- 
nary lapse  of  time,  during  which  he  was  not 
heard  of,  has  become  immaterial  by  reason  of 
the  assumption,  that  he  was  living  so  lately. 
The  presumption  of  the  fact  of  death  seems, 
therefore,  to  lead  to  the  conclusion,  that  tha 
death  took  place  some  considerable  time  be- 
fore the  expiration  of  the  seven  years." 

54.  Gerry  v.  Post,  13  How.  Pr.  (N.  Y.) 
118;  Opperiheim  v.  Wolf,  3  Sandf.  Ch.  (N.  Y.) 
571,  where  the  passenger  sailed  on  March  11, 
1841,  and  it  was  held  that  his  death  must 
be  deemed  to  have  occurred  before  May,  1841. 

55.  Winter  r.  Supreme  Lodge  K.  of  P.,  96 
Mo.  App.  1,  69  S.  W.  662;  Matter  of  Acker- 
man,  2  Redf.  Surr.  (N.  Y.)  521,  holding  that 
where  a  person  sixty-six  years  old,  who  had 
been  accustomed  to  call  on  an  executor  reg- 

[II,  A,  2,  k] 


30i    [13  Cyc] 


])EA  TIL 


majority  of  the  cases,  however,  are  those  whioli  assert  eitlier  tliat  where  the  pre- 
sumption of  death  arises  from  absence  and  being  unheard  of  for  a  nimiber  of 
years  there  is  no  presumption  as  to  tlie  time  of  death,''''  and  tlie  party  alleging 
death  before  the  expiration  of  the  seven  years  must  prove  it,"  or  that  there  is  no 
presumption  of  the  person's  death  at  any  time  during  such  period  but  he  must 
be  presumed  to  have  died  at  the  expiration  thereof.**  When  the  true  meaning  of 
these  latter  expressions  is  considered,  it  will  be  seen  that  they  amount  to  the  same 
thing.  The  true  rule  may  be  properly  stated  as  follows:  The  presumption  of 
law  is  always  in  favor  of  the  continuance  of  life,  but  this  presumption  is  over- 
come by  the  presumption  of  death  that  arises  in  the  case  of  a  person  who  \\m 
been  absent  and  unheard  of  for  seven  years.  This  latter  presumption  does  not, 
however,  arise  until  the  full  period  has  elapsed,  and  when  it  does  arise  there  is 
no  reason  why  it  should  have  a  retroactive  effect,  so  as  to  defeat  the  other  pre- 
sumption which  was  in  full  force  during  the  waiting  period.''^ 


ularly  and  frequently  for  an  annuity  upon 
which  he  was  dependent  for  support,  left  his 
home  in  May,  without  indicating  an  intent  to 
be  absent,  and  was  never  afterward  heard 
from,  and  his  physician  testified  that,  when 
he  disappeared,  he  was  suffering  from  an  in- 
curable disease,  under  which  he  could  not 
have  survived  more  than  three  months,  the 
facts  were  sufBcient  to  raise  a  presumption  of 
his  death  during  the  fall  of  the  same  year. 

Where  suicide  seems  probable  under  cir- 
cumstances attending  the  disappearance,  a 
presumption  is  warranted  that  death  occurred 
at  about  the  time  of  the  disappearance.  Shel- 
don V.  Ferris,  45  Barb.  (N.  Y.)  124  (in 
which  case  the  absentee  had  frequently  de- 
clared his  intention  to  commit  suicide)  ;  In 
re  Ketcham,  5  iSi.  Y.  Suppl.  566  (in  which 
case  the  absentee  was  arrested  when  attempt- 
ing to  commit  suicide  by  jumping  from  a 
ferry-boat  and  offered  the  person  who  ar- 
rested him  twenty-five  dollars  to  be  allowed 
to  jump  overboard,  and  disappeared  the  next 
day  and  was  never  heard  of  again). 

56.  District  of  Columbia. —  Hamilton  v. 
Rathbone,  9  App.  Cas.  48. 

Illinois. —  Mosheimer  v.  Ussleman,  36  111. 
232. 

Maine. —  Johnson  v.  Merithew,  80  Me.  Ill, 
13  Atl.  132,  6  Am.  St.  Rep.  162. 

Maryland. —  Schaub  V.  Griffin,  84  Md.  557, 
36  Atl.  443. 

Missouri. —  Hancock  v.  American  L.  Ins. 
Co.,  62  Mo.  26. 

'New  York. —  MeCartee  v.  Camel,  1  Barb. 
Ch.  455. 

'North  Carolina. — Spencer  v.  Roper,  35  N.  C. 
333;  State  i;.  Moore,  33  N.  C.  160,  53  Am. 
Dec.  401. 

Wisconsin. —  Whitcley  v.  Equitable  L. 
A.ssur.  Soc,  72  Wis.  170,  39  N.  W.  369. 

Unilrd  ,SV«<r.s.— Davie  v.  Briggs,  97  U.  S. 
028,  24  1..  0(1.  1080. 

FjiKjland. —  Nc]K'iui  V.  Doc,  7  L.  J.  E.Kch. 
335,  2  M.  &  VV.  894. 

See  15  Cent.  Dig.  tit.  "Death,"  S  6. 

57.  Schiiub  r.  V.vWVm,  84  Md.  557,  30  Atl. 
443;  lOvanrt  r.  ,SI,r\vii rt,  81  V.i.  724;  Nopean 
r.  Doe,  7  L.  .1.  Kxch.  335,  5  IM.  &  W.  894; 
Doe  V.  Strong,  4  LI.  C.  Q.  B.  510. 

The  evidence  need  not  be  direct  or  positive; 
it  may  depend  upon  circuniHtances,  but  it 

[II.  A,  2,  k| 


should  be  of  such  a  character  as  to  make  it 
moie  probable  that  the  person  died  at  a  par- 
ticular time  than  that  he  survived.  Hancock 
V.  American  L.  Ins.  Co.,  02  Mo.  20. 

58.  California. —  Ashbury  v.  Sanders,  8 
Cal.  02,  68  Am.  Dec.  300. 

Illinois. —  Reedy  v.  Millizen,  155  111.  030,  40 
N.  E.  1028;  Whiting  v.  Nicholl,  46  111.  230, 
92  Am.  Dec.  248. 

Michigan. —  Bailey  v.  Bailey,  36  Mich. 
181. 

Missouri. —  Kauz  v.  Great  Council  I.  0.  R. 
M.,  13  Mo.  App.  341.  See  also  Dean  v.  Bitt- 
ner,  77  Mo.  101,  holding  that  where  a  per- 
son disappeared  at  some  unkno\\'n  date  in 
the  year  1809  there  is  no  presumption  that 
he  was  dead  in  April,  1816. 

New  Hampshire. —  Smith  v.  Knowlton,  1 1 
N.  H.  191. 

New  .Jersey. —  Burkhardt  v.  Burkhardt,  03 
N.  J.  Eq.  479,  52  Atl.  296;  Clarke  v.  Can- 
field,  15  N.  J.  Eq.  119. 

New  York. —  Matter  of  Sullivan,  51  Hun 
378,  4  N".  Y.  Suppl.  59;  In  re  Davenport,  37 
Misc.  455,  75  i<.  Y.  Suppl.  934;  Eagle's  Case, 
3  Abb.  Pr.  218. 

Pennsylvania. —  Burr  V.  Sim,  4  W'hart.  150, 
33  Am.  Dec.  50;  In  re  Williams,  13  Phila. 
325 ;  Rhodes'  Estate,  10  Pa.  Co.  Ct.  386. 

South  Carolina. — Craig  v.  Craig,  Bailev  Eq. 
102. 

United  States. —  Mofiit  v.  Varden,  17  Fed. 
Cas.  No.  9,689,  5  Cranch  C.  C.  658;  Mont- 
gomery V.  Bevans,  17  Fed.  Cas.  No.  9,735,  1 
Sawy.  653. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  6. 

This  presumption  may  be  rebutted  by 
showing  from  facts  and  circumstances  that 
death  probably  occurred  before  that  time. 
Whiting  V.  Nicholl,  46  111.  230,  92  Am.  Dee. 
248. 

59.  See  Schaub  v.  Griffin,  84  Md.  557,  36 
Atl.  443.  See  also  Reedy  v.  Millizen,  155  111. 
636,  038,  40  N.  E.  1028,  in  which  case  the 
court  said:  "  Wlien,  however,  a  thing  is 
shown  to  exist,  its  continuance  is  i)rpsunied 
until  the  contrary  is  shown  or  a  conflicting 
proaumjjtion  arises.  Hence,  unless  it  be  shown 
tliiit  dentil  occurred  prior  to  the  expiration 
of  the  s(!ven  years'  absence,  or  some  con- 
llictiiig  ])resuniption  arises  from  the  fact.s 
proved  which  would  overcome  the  presump- 
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1.  When  Presumption  Does  Not  Arise.  The  presumption  of  death  does  not  in 
all  eases  necessarily  arise  from  the  mere  fact  that  a  person  has  been  absent  and 
unheard  of  for  seven  years  or  more,  for  there  may  be  a  variety  of  circumstances 
which  will  prevent  any  such  presumption ;  such  as  improbability  that  the  per- 
son who  has  been  absent  would  have  communicated  with  his  home/^  or  the  fact 
that  he  was  a  fugitive  from  justice,"'^  or  that  there  was  a  cloud  upon  his  or  her 
character.®^ 

3.  Evidence  as  to  Fact  of  Death  —  a.  Circumstantial  Evidence.  In  civil  cases 
death,  like  any  other  fact,  may  be  proved  by  circumstantial  evidence,  and  it  is 
not  necessary  to  produce  an  eye-witness  of  the  death." 

b.  Best  Evidence.  The  rule  requiring  the  best  evidence  which  from  the 
nature  of  the  case  must  be  supposed  to  exist  to  be  introduced  applies  to  cases 
where  it  is  sought  to  prove  a  person's  death.^^ 


tion  of  tlie  continuance  of  life,  the  presump- 
tion of  life  would  obtain  until  the  full  ex- 
piration of  the  period,  when  the  contrary 
presumption  of  death,  from  the  continued  ab- 
sence, would  arise.  While,  therefore,  it  is 
true  that  there  is  no  presumption  that  death 
occurred  at  any  particular  time  within  the 
seven  years,  it  is  also  true  that,  in  the  ab- 
sence of  contravening  facts  or  controlling  pre- 
sumptions, it  will  be  presumed  that  life  con- 
tinued during  the  entire  period." 

60.  In  re  Miller,  9  N.  Y.  Suppl.  639  [a^ 
^rHierfin20N.  Y.  Suppl.  960  {affirmed  in  147 
N.  Y.  713,  42  N.  E.  726)],  holding  that 
where  a  woman  eighteen  years  of  age,  il- 
literate, with  vicious  propensities,  and  aban- 
doned by  her  parents  when  quite  young,  es- 
capes from  an  orphan  asylum  in  which  she 
is  confined,  no  presumption  of  death  arises 
from  the  fact  that  she  has  failed  to  answer 
advertisements  inserted  in  various  papers, 
and  that  for  more  than  seven  years  since  her 
escape  all  trace  of  her  whereabouts  has  been 
lost, 

61.  In  re  Miller,  9  N.  Y.  Suppl.  639  [af- 
firmed  in  20  N.  Y.  Suppl.  960  (affirmed  in 
147  N.  Y.  713,  42  N.  E.  726)];  Matter  of 
Tobin,  15  N.  \.  St.  749. 

62.  Ashburv  v.  Sanders,  8  Cal.  62,  68  Am. 
Dec.  300;  O'Kelly  v.  Felker,  71  Ga.  775; 
Winter  r.  Supreme  Lodge  K.  of  P.,  96  Mo. 
App.  1,  69  S.  W.  062;  WolfT's  Estate,  12 
Wkly.  Notes  Gas.  (Pa.)  535.  But  see  Mutual 
Ben."  L.  Ins.  Co.  v.  Martin,  108  Ky.  11,  55 
S.  W.  694,  21  Ky.  L.  Rep.  1465,  holding 
that  such  fact  does  not  as  a  matter  of  law 
prevent  the  application  of  a  statute  creating 
a  presumption  of  death  after  seven  years' 
absence,  although  it  is  admissible  in  evidence 
to  rebut  the  presumption  of  deatn. 

63.  See  Schwarzhoff  v.  Necker,  1  Tex.  Un- 
rep.  Cas.  325. 

64.  Boyd  v.  New  England  Mut.  L.  Ins.  Co., 
34  La.  Ann.  848;  Bailey  v.  Bailey,  36  Mich. 
181;    John   Hancock  Mut.   L.   Ins.  Co. 
Moore,  34  Mich.  41. 

Thus  the  cessation  of  communication  of 
friends  is  a  fact  from  which  an  inference  of 
death  more  or  less  strong  may  arise.  And 
hence  on  the  question  as  to  the  death  of  a 
certain  person  a  letter  addressed  to  him  at 
the  place  where  he  was  accustomed  to  re- 
ceive letters  and  returned  to  the  writer  as  not 
[20] 


called  for  is  admissible.  Hurlburt  v.  Hurl- 
burt,  63  Vt.  667,  22  Atl.  850. 

Similarly  absence,  without  being  heard 
from,  although  not  of  sufficient  duration  to 
create  a  legal  presumption  of  death,  may 
yet  be  one  of  other  attendant  and  supporting 
circumstances  which  taken  together  would 
satisfy  the  mind  and  conscience  of  the  judge 
or  jury  that  the  person  was  dead  (Boyd  v. 
New  England  Mut.  L.  Ins.  Co.,  34  La.  Ann. 
848)  ;  but  in  such  case  there  must  also  be 
evidence  of  diligent  inquiry  at  the  place  of 
the  person's  last  residence  in  the  country 
and  among  his  relatives  and  any  others  who 
probably  would  have  heard  of  him  if  living, 
and  also  at  the  jjlace  of  his  fixed  foreign  resi- 
dence if  he  was  known  to  have  any  (Bailey 
V.  Bailey,  36  Mich.  181). 

So  also  any  facts  or  circumstances  relating 
to  the  habits,  character,  condition,  affections, 
attachments,  prosperity,  and  objects  in  life, 
which  usually  control  the  conduct  of  men  and 
are  the  motives  of  their  actions,  are  com- 
petent evidence  from  which  may  be  inferred 
the  death  of  one  absent  and  unheard  from, 
whatever  may  have  been  the  duration  of  such 
absence  (Reedy  v.  Millizen,  155  111.  636,  40 
N.  E.  1028;  Tisdale  v.  Connecticut  Mut.  L. 
Ins.  Co.,  26  Iowa  170,  96  Am.  Dec.  136; 
Stouvenel  v.  Stephens,  2  Daly  (N.  Y.)  319, 
holding  that  where  there  is  evidence  of  a 
character,  considered  by  itself,  to  create  a 
reasonable  probability  that  a  party  was  dead 
on  a  certain  day,  and  the  evidence  that  he 
was  seen  afterward  is  contradicted,  every- 
thing, however  slight,  which  tends  to 
strengthen  the  former  evidence,  such  as  the 
habits  of  the  person  itself,  should  be  received 
in  evidence)  ;  but  these  facts  must  have  oc- 
curred or  the  character  have  been  recognized 
within  such  reasonable  time  prior  to  the. 
principal  fact  (death)  sought  to  be  proved 
that  they  may  justly  be  supposed  to  afford 
some  light  tending  to  establish  or  refute  it, 
for  remote  acts  as  well  as  remote  conse- 
quences are  alike  excluded  from  the  con- 
sideration of  the  jury  (Tisdale  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  28  Iowa  12). 

65.  Martinez  v.  Vives,  32  La.  Ann.  305 
(holding  that  testimony  as  to  the  death  of 
an  absentee  is  inadmissible  when  based  wholly 
on  letters  which  are  not  produced  or  ac- 
counted for)  ;  Fosgate  v.  Herkimer  Mfg.,  etc., 
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c.  Hearsay  Evidence.  Deatli  maybe  proved  by  hearsay  evidence  Ijcnce 
evidence  tliat  witness  was  informed  by  a  ])erson  since  dead  of  tlie  death  of  another 
person  is  admissible  to  prove  tlie  death  of  tlie  latter."''  Jiut  evidence  of  a  witness 
tliat  he  was  told  by  another  person  that  a  certain  person  was  dead  is  not  sufficient 
to  prove  the  death,  where  the  person  making  such  statement  was  not  a  member 
of  the  family  of  tlie  person  supposed  to  be  dead  and  it  is  not  shown  what  means 
he  had  of  knowing  the  fact."^ 

d.  Report  and  General  Belief.  Evidence  that  a  person  was  missing  at  a 
particular  time  and  of  a  report  and  general  belief  that  he  is  dead  is  admissible  to 
establish  the  fact  of  death ;  but  a  mere  rumor  tliat  a  person  died  at  a  certain 
time  has  been  held  to  be  no  evidence  of  his  being  dead.'''^ 

e.  Administration  on  Estate.  It  has  been  frequently  asserted  that  letters  of 
administration  are  in  themselves ^Wma  yaci^  evidence  of  the  death  of  the  person 
on  whose  estate  they  are  granted  ;  '^^  but  they  constitute  at  best  evidence  of  a 
very  weak  and  unsatisfactory  character  and  are  easily  overcome  ;  and  it  has  also 
been  asserted  that  the  fact  that  lettei's  of  administration  have  been  granted  upon 
the  estate  of  a  pei'son  does  not  afford  sufficient''^  or  even  prima  facie  proof  of 
deatli."^  And  some  courts  have  gone  even  farther  than  this,  and  have  held  that 
while,  in  an  action  brought  by  an  executor  or  administrator  touching  the  collec- 
tion and  settlement  of  the  estate,  the  letters  of  administration  are  admissible  and 
are  conclusive  evidence  of  his  right  to  sue  for  and  collect  whatever  is  due  the 
deceased,'''^  in  a  collateral  action  brought,  not  as  administrator,  but  in  an  individual 


Co.,  9  Barb.  (N.  Y.)  287  (holding  that  a 
newspaper  containing  an  announcement  of  the 
death  of  an  individual  is  not  admissible  to 
prove  the  fact  of  such  person's  death).  And 
see  Evidence. 

66.  Anderson  r.  Parker,  6  Cal.  197  (hold- 
ing that  hearsay  information  of  death,  de- 
rived from  the  immediate  family  of  the  de- 
ceased, is  prima  'facie  sufficient  to  establish 
the  fact)  ;  Jackson  v.  Etz,  5  Cow.  (N.  Y.) 
314;  Turner  v.  Sealock,  21  Tex.  Civ.  App. 
594,  54  S.  W.  358;  Secrist  v.  Green,  3  Wall. 
(U.  S.)  744,  18  L.  ed.  153  (holding  that  testi- 
mony of  a  witness  long  and  intimately  ac- 
quainted with  the  family  that  a  certain  child 
died  at  a  certain  time  as  "  I  am  informed  and 
believe"  is  admissible).  See  also  Scott  r. 
Ratliflfe,  5  Pet.  (U.  S.)  81,  8  L.  ed.  54. 

Hearsay  evidence  not  admissible  until  after 
considerable  lapse  of  time. —  Stouvenel  f. 
Stephens,  2  Daly  (N.  Y.)  319. 

Hearsay  evidence  of  the  finding  and  burial 
of  the  body  of  a  person  is  inadmissible. 
Jackson  v.  Etz,  5  Cow.  (N.  Y.)  314. 

67.  Turner  v.  Sealoek,  21  Tex.  Civ.  App. 
594,  54  S.  W.  358. 

68.  Dudley  v.  Grayson,  6  T.  B.  Mon.  (Ky.) 
259. 

69.  Jackson  T.  Etz,  5  Cow.  (N.  Y.)  314. 
See  also  Matthews  v.  Simmons,  49  Ark.  4G8, 
5  S.  W.  797  (in  which  case  the  fact  that  a 
person  was  reported  to  have  died  in  1804 
or  1805  and  was  never  lieard  of  afterward 
was  licld  Kudicicnt  to  raise  a  presumption 
that  he  was  (h'lui  in  1887)  ;  VVoolsoy  v.  Wil- 
liams, 128  Cal.  552,  01  Pac.  070;  Senscn- 
dci'fer  f.  Pacific  Mut.  Ins.  Co.,  19  Fed. 
08. 

Reputation  is  cvidc^ncc  of  death,  but  only 
BO  aftca-  a  lajiHC  of  time.  Morton  ?;.  Barrett, 
19  Me.  100. 

70.  Davis  r.  71  J\lo.  Aj))).  408. 
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71.  Iowa. —  Tisdale  r.  Connecticut  ]Mut.  L. 
Ins.  Co.,  26  Iowa  170,  96  Am.  Dec.  130. 

Kansas. —  Seibert  v.  True,  8  Kan.  52. 

Kentucky. —  French  v.  Frazier,  7  -J.  J. 
Marsh.  425. 

Minnesota. —  Pick  v.  Strong,  26  Minn.  303, 
3  N.  W.  697. 

Missouri. —  Lancaster  v.  Washington  L. 
Ins.  Co.,  62  Mo.  121. 

-Yew  Hampshire. —  Jeflfers  v.  Radcliff,  10 
N.  H.  242. 

New  York. —  Euoif  v.  Greenpoint  Sav. 
Bank,  40  Misc.  549,  82  N.  Y.  Suppl.  881; 
In  re  Ketcham,  5  N.  Y.  Suppl.  566. 

Washington. —  Brown  r.  Elwell,  17  Wash. 
442,  49  Pac.  1068. 

United  States. —  Hurlburt  v.  Van  Wormer, 
14  Fed.  709;  Ketland  r.  Lebering,  14  Fed. 
Cas.  No.  7.744,  2  Wash.  201. 

See  15  Cent.  Dig.  tit.  "Death,"  §  5. 

The  fact  that  a  person  was  seen  alive  three 
years  prior  to  the  granting  of  letters  of  ad- 
ministration upon  his  estate  is  not  sufficient 
to  overcome  the  presumption  of  his  death 
arising  from  the  issuance  of  such  letters. 
Tisdale  r.  Connecticut  Mut.  L.  Ins.  Co.,  28 
Iowa  12. 

Aiding  presumption  arising  from  absence. 

—  Whore  letters  of  administration  were 
granted  upon  the  estate  of  a  person  six  years 
after  his  disappearance,  this  fact  converted 
into  proof  the  jiresumption  of  death  which 
the  law  would  raise  from  lapse  of  time.  Wan- 
ner's  Estate,  1  Woodw.  (Pa.)  112. 

72.  Davis  r.  Cillilan,  71  Mo.  App.  408. 

73.  Thompson  r.  Donaldson,  3  Esp.  ()3,  6 
Rev.  Rep.  812. 

74.  Moons  V.  Do  Bcrnales,  1  Russ.  301,  46 
Eng.  Cli.  2(10. 

75.  Miilual  Ben.  L.  Ins.  Co.  r.  Tisdale.  91 
U.  S.  238,  23  L.  eil.  311  [rcpcrshif/  23  Fed. 
Cas.  No.  14,059]. 
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character,  where  the  right  of  action  depends  upon  tlie  death  of  a  third  person,  as 
in  the  case  of  an  action  upon  a  pohcy  of  hfe  insurance,  letters  of  administration 
upon  tlie  estate  of  the  assured  issued  by  the  proper  probate  court  do  not  afford 
any  legal  evidence  of  his  death  and  are  not  admissible ;  ™  and  even  where  the 
death  is  admitted,  letters  of  administration  are  not  admissible  to  prove  the  time 
of  death." 

f.  Entries  in  Family  Bible.  Testimony  of  a  witness  long  and  intimately 
acquainted  with  the  family  that  cei'tain  children  died  at  certain  times  "  as 
appears  from  entries  in  the  family  Bible,  and  which  I  believe  to  be  true"  is 
admissible.'^ 

g.  Recital  in  Deed.  A  recital  in  a  deed  that  the  record  owner  of  the  fee  is 
dead  and  that  one  of  the  subscribing  grantors  is  her  daughter  and  heir  at  law  is 
admissible  to  prove  the  death  of  such  person,  the  deed  being  signed  not  only  by 
the  daughter  but  by  the  brothers  and  sisters  of  the  person  alleged  to  be  dead, 
since  the  oral  declarations  of  the  persons  so  related  would  be  competent  proof  of 
the  death.™ 

h.  Recital  in  Ancient  Doeument.  Recitals  in  ancient  documents  may  be  evi- 
dence of  death. 

i.  Coponep's  Inquest.  The  inquest  of  a  coroner  may  be  used  to  prove  the 
fact  of  the  death  of  a  ]ierson.^^ 

j.  Sufficiency  of  Evidence.  The  usual  rules  with  reference  to  the  weight  and 
sufficiency  of  evidence  ^'^  ^pplj  to  evidence  introduced  upon  the  question  of  life 
or  death. 

4.  Evidence  as  to  Time  of  Death.  Upon  the  question  of  the  time  of  death,  the 
age,  habits  of  life,  and  habits  as  to  the  use  of  stimulants  and  drugs,  from  which 
a  presumption  as  to  the  continuance  or  destruction  of  life  would  arise,  are  proper 
to  be  considered  ;  ^  and  the  condition  of  health  of  a  person  when  last  seen  or 
heard  fi'om  is  also  an  important  subject  of  inquiry,  for  if  the  person  is  afflicted 
with  some  disease  liable  to  immediately  produce  death  or  some  specific  malady 
which  would  necessarily  undermine  and  destroy  health,  the  presumption  of  an 
early  dissolution  would  be  greatly  increased.^^ 


76.  Carroll  r.  Carroll,  60  N.  Y.  121,  19 
Am.  Eep.  144  [reversing  2  Hun  609]  (apply- 
ing the  rule  to  letters  testamentary  and 
proofs  of  a  will)  ;  English  Murray,  13 
Tex.  366;  Turner  v.  Sealock,  21  Tex.  Civ. 
App.  594,  54  S.  W.  358;  Mutual  Ben.  L.  Ins. 
Co.  V.  Tisdale,  91  U.  S.  238,  23  L.  ed.  314 
[reversing  23  Fed.  Cas.  No.  14,059,  and  dis- 
tinguishing Jeffers  v.  Radeliff,  10  N.  H.  245]. 
See  also  French  v.  French,  Dick.  268,  269,  in 
which  case  the  court  held  in  terms  against 
the  theory  that  the  probate  of  a  will  was 
evidence  of  the  death  of  the  testator,  hut 
"under  all  circimistances  (the  probate  hav- 
ing been  granted  a  long  time  before)  ad- 
mitted the  probate  to  be  read,  as  proof  of  his 
death." 

77.  English  i-.  Murray,  13  Tex.  366. 

78.  Secrist  v.  Green,  3  Wall.  (U.  S.)  744, 
18  L.  ed.  153. 

79.  Postlewaite  v.  Wise,  17  JV.  Va.  1. 

80.  Norris  v.  Hall,  124  Mich.  170,  82 
N.  W.  832,  holding  that  where  the  death  of  a 
party  was  shown  by  the  recitals  in  three 
documents  executed  in  1846,  the  objection 
that  there  Avas  no  legal  evidence  of  such 
death  was  not  well  taken,  since  such  papers 
were  ancient  documents,  and  such  recitals 
were  proof  of  the  death  of  the  party,  even 
against  strangers. 


81.  Mutual  L.  Ins.  Co.  v.  Schmidt,  6  Ohio 
Dec.  (Reprint)  901,  8  Am.  L.  Rec.  629  [af- 
firmed in  40  Ohio  St.  112]. 

82.  See,  generally.  Evidence. 

83.  For  evidence  sufficient  to  establish 
fact  of  death  see  the  following  cases :  Wool- 
sey  V.  Williams,  128  Cal.  552,  61  Pae.  670; 
Butrick  v.  Tilton,  155  Mass.  461,  29  N.  E. 
1088;  Marden  v.  Boston,  155  Mass.  359,  29 
N.  E.  588;  Sandberg  v.  State,  113  Wis.  578, 
89  N.  W.  504;  Sensenderfer  v.  Pacific  Mut. 
L.  Ins.  Co.,  19  Fed.  68. 

For  evidence  not  sufficient  to  establish  fact 
of  death  see  Vogel's  Succession,  16  La.  Ann. 
139,  79  Am.  Dec.  571;  Straub  v.  Grand 
Lodge  A.  0.  U.  W.,  2  N.  Y.  App.  Div.  138, 
37  N.  Y.  Suppl.  750  [affirmed  in  158  N.  Y. 
729,  53  N.  E.  1132];  Matter  of  Tobin,  15 
K  Y.  St.  749;  State  i'.  Teulon,  41  Tex.  249; 
Schwarzhoff  v.  Neeker,  1  Tex.  Unrep.  Cas. 
325 ;  Martin  v.  Union  Mut.  Ins.  Co.,  13  Wash. 
275,  43  Pac.  53. 

The  certificate  of  a  counsel  of  the  death 
of  an  individual  abroad  is  not  sufficient  proof 
that  such  person  is  dead.  Morton  v.  Barrett, 
19  Me.  109. 

84.  Reedy  v.  Millizen,  155  111.  636,  40  N.  E. 
1028. 

85.  Reedy  v.  Millizen,  155  111.  636,  40  N.  E. 
1028. 
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B.  As  to  SupvivoPShip  —  1.  Presumptions  —  a.  Under  the  Civil  Law.  The 

civil  law  iiidul^icd  in  various  presiunptions  as  to  the  survivorship  between  per- 
sons wlio  perished  in  the  same  disaster,  based  upon  the  age,  sex,  and  phyeical 
strength  of  the  individuals,  and  the  assumption  that  tiie  stronger  would  survive' 
the  weaker.^"  And  in  California  and  Louisiana  such  presumptions  have  been 
established  by  statute.^^ 

b.  Under  the  Common  Law.  At  common  law,  however,  where  several  per- 
sons perish  in  a  common  disaster,  notwithstanding  differences  of  age,  sex,  and 
physical  strength,  there  is  no  presumption  as  to  survivorship,^^  but  it  is  a  fact  to 
be  proved  by  the  party  asserting  it.****  It  will  not  be  presumed  that  one  individual 
survived  another,""  or,  it  has  been  said,  that  they  all  died  at  the  same  moment,* 
although  this  latter  proposition  is  controverted  by  several  cases  which  hold  that 


86.  See  Smith  v.  Croom,  7  Fla.  81 ;  Newell 
V.  Nichols,  75  N.  Y.  78,  31  Am.  Rep.  424; 
Males  V.  Sovereign  Camp  W.  of  W.,  30  Tex. 
Civ.  App.  184,  70  S.  W.  108. 

By  the  Roman  law  if  a  father  and  son  per- 
ished together  in  the  same  shipwreck  or 
battle,  and  the  son  was  under  the  age  of 
puberty,  it  was  presumed  that  he  died  first; 
but  if  above  that  age  that  he  was  the  sur- 
vivor, upon  the  principle  that  in  the  former 
case  the  elder  is  generally  the  more  robust, 
and  in  the  latter  the  younger.  Cowman  v, 
Rogers,  73  Md.  403,  21  Atl.  64,  10  L.  R.  A. 
550. 

The  Code  Napoleon  had  regard  to  the  ages 
of  fifteen  and  sixtj^;  presuming  that  of  those 
under  the  former  age  the  eldest  survived; 
and  that  of  those  above  the  latter  age,  the 
youngest  survived.  If  the  parties  were  be- 
tween those  ages,  but  of  different  sexes,  the 
male  was  presumed  to  have  survived;  if  they 
were  of  the  same  sex  the  presumption  was  in 
favor  of  the  survivorship  of  the  younger. 
Cowman  v.  Rogers,  73  Md.  403.  21  Atl.  64, 
10  L.  R.  A.  550. 

By  the  Mahometan  law  of  India  when  rela- 
tives perisli  together  it  is  to  be  presumed 
that  they  all  died  at  the  same  moment,  and 
such  also  was  the  rule  of  the  ancient  Danish 
law.    Cowman  v.  Rogers,  73  Md.  403,  21  Atl. 

04,  10  L.  R.  A.  550. 

87.  Hollister  v.  Cordero.  76  Cal.  649,  18 
Pae.  855;  Sanders  v.  Simcich,  65  Cal.  50.  2 
Pac.  741;  Cal.  Code  Civ.  Proc.  §  1903; 
Langles'  Succession,  105  La.  39,  29  So.  739; 
La.  Civ.  Code,  arts  936-939. 

The  murder  of  a  husband  and  wife  at  the 
same  time  is  "  a  calamity  "  within  the  mean- 
ing of  the  California  statute.  Hollister  v. 
Cordero,  70  Cal.  649,  18  Pac.  855. 

88.  Floridu.—  ^miih  r.  Groom,  7  Fla.  81. 
/ZZiHOi.s.— Middeke  v.  Bulder,  198  111.  590, 

04  N.  K.  lOm,  92  Am.  St.  Rep.  284  [affirm- 
infi  98  J 11.  Ai)p.  525]. 

Kunsa.s. —  Ru.sscll  v.  llallctt,  23  Kan. 
276. 

Minsouri. —  II.  S.  Casualty  Co.  v.  Kacor, 
109  Mo.  301,  69  S.  W.  370,  92  Am.  St.  Rep. 
C41. 

New  York. —  Stinde  Goodrich,  3  Rcdf. 
Surr.  87. 

Texan  — Cook  v.  Caswell,  81  Tex.  678,  17 

5.  W.  385;  Jlilderbrandt  v.  Ames,  28  Tex. 
Civ.  App.  377,  60  S.  W.  128. 

Vriilcd  Hl<il':n. —  Young  VVomcn'H  (Christian 
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Home  V.  French,  187  U.  S.  401,  23  S.  Ct.  184, 
47  L.  ed.  233  [_reversing  18  App.  Cas, 
(D.  C.)  9]. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  7. 

Survivorship  between  persons  who  have 
disappeared,  but  were  not  lost  in  a  common 
disaster. —  It  has  been  held  that  where  two 
persons  have  disappeared  and  have  both  been 
absent  a  sufficient  time  to  raise  a  presump- 
tion of  death,  no  presumption  of  survivorship 
arises  from  the  fact  that  one  was  heard  from 
after  the  disappearance  of  the  other,  where 
at  such  time  the  other  had  not  been  absent 
a  sufficient  time  to  raise  a  presumption  of 
his  death.  Schaub  v.  Griffin,  84  Md.  557,  36 
Atl.  443. 

89.  Maine. —  Johnson  r.  ISIerithew,  80  Me. 
Ill,  13  Atl.  132,  9  Am.  St.  Rep.  162. 

Massachusetts. — Fuller  v.  Linzee,  135  Mass. 
468. 

Missouri. —  U.  S.  Casualty  Co.  v.  Kacer, 
169  Mo.  301,  69  S.  W.  370,  92  Am.  St.  Rep. 
641. 

South  Carolina. —  See  Pell  v.  Ball,  1  Cheves 
99. 

United  States. —  Robinson    v.  Gallier,  20 
Fed.  Cas.  No.  11,951,  2  Woods  178. 
See  15  Cent.  Dig.  tit.  "  Death,"  §  7. 

90.  Florida. —  Smith  r.  Croom,  7  Fla.  81. 
Maine. —  Johnson  v.  Merithew.  80  Me.  Ill, 

13  Atl.  132,  9  Am.  St.  Rep.  162. 

Maryland. —  Cowman  v.  Rogers,  73  Md. 
403,  21  Atl.  64,  10  L.  R.  A.  550. 

Missouri. —  Supreme  Council  R.  A.  r. 
Kacer,  96  Mo.  App.  93,  09  S.  W.  071. 

New  York. —  Newell  v.  Nichols,  75  N.  Y. 
78,  31  Am.  Rep.  424;  Moehring  v.  Mitchell, 
1  Barb.  Ch.  264. 

Texas. —  Males  t\  Sovereign  Camp  W.  of 
W.,  30  Tex.  Civ.  App.  184,  70  S.  W.  108; 
Ilildcrbrandt  v.  Ames,  27  Tex.  Civ.  App.  377, 
00  S.  W.  128. 

United  States. —  See  Robinson  v.  Gallier, 
20  Fed.  Cas.  No.  11,951,  2  Woods  178. 

I'lngland. —  See  In-  re  Johnson,  78  L.  T. 
Rep.  N.  S.  85. 

See  15  Cent.  Dig.  tit.  "Death,"'  §  7. 

91.  Maine. —  Johnson  v.  Merithew,  80  Me. 
Ill,  13  Atl.  132,  9  Am.  St.  Rep.  162. 

Marijlaiid. —  Covvmaji  r.  Rogers,  73  Md. 
403,  21  Atl.  64,  10  L.  R.  A.  550. 

A'ni;  York. —  Newell  v.  Nichols,  75  N.  Y. 
78,  31  Am.  lie]).  424. 

Texas. —  llihlerbrandt  v.  Ames,  27  Tex.  Civ. 
A|)p.  377,  60  S.  W.  128. 
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there  is  a  presumption  tliat  all  the  persons  died  at  the  same  imoment.^^  How- 
ever this  jnay  be,  it  is  certain  that  where  two  or  more  persons  have  perished  in  a 
common  disaster,  and  there  is  no  evidence  as  to  which  died  first,  the  courts  will 
dispose  of  property  rights  as  though  death  occurred  at  the  same  time,^'^  and  this 
being  true  it  seems  to  be  of  little  practical  importance  whether  the  courts  arrive 
at  this  conclusion  through  the  roundabout  method  of  saying  that  the  fact  is 
incapable  of  proof,  and  hence  the  party  upon  whom  the  onus  lies  fails,  and  the 
property  is  disposed  of  as  though  both  died  together,  not  because  of  the  fact  that 
this  is  proved,  or  because  there  is  any  presumption  to  that  effect,  but  merely 
because  there  is  no  evidence  and  no  presumption  to  the  contrary  ;  or  adopt  the 
simple  and  direct  method  of  saying  that  there  is  a  presumption  that  death 
occurred  at  the  same  time,  and  this,  not  having  been  overcome,  must  be  acted 
upon  by  the  court.^^ 

2.  Evidence  —  a.  In  General.  Where  there  is  no  evidence  whatever  as  to 
which  of  two  persons  survived  a  common  disaster,  such  general  considerations  as 


United  States. —  Robinson  v.  Gallier,  20 
Fed.  Cas.  No.  11,951,  2  Woods  178. 
See  15  Cent.  Dig.  tit.  "  Death,"  §  7. 

92.  Kansas  Pae.  R.  Co.  v.  Miller,  2  Colo. 
442;  Balder  v.  Middeke,  92  111.  App.  227; 
Taylor  v.  Diplock,  2  Phillim.  261 ;  In  re  Sel- 
wyn,  3  Hagg.  Eccl.  748.  See  also  Coye  v. 
Leach,  8  Mete.  (Mass.)  371,  41  Am.  Dee. 
518. 

93.  /ZKnois.— Middeke  v.  Balder,  198  111. 
590,  64  N.  E.  1002,  92  Am.  St.  Rep.  284,  59 
L.  R.  A.  653  [affirming  98  111.  App.  525]. 

Kansas. —  Russell  v.  Hallett,  23  Kan.  276. 

Neio  York. —  Newell  v.  Nichols,  75  N.  Y. 
78,  31  Am.  Rep.  424. 

RJiode  Island.— In  re  Wilbor,  20  R.  I.  126, 
37  Atl.  634,  78  Am.  St.  Rep.  842,  51  L.  R.  A. 
863. 

United  States. —  Young  Women's  Christian 
Home  V.  French,  187  U.  S.  401,  23  S.  Ct.  184, 
47  L.  ed.  233  ^reversing  18  App.  Cas.  (D.  C.) 
9]. 

England. —  Underwood  v.  Wing,  19  Beav. 
459,  4  DeG.  M.  &  G.  633,  3  Eq.  Rep.  794,  1 
Jur.  N.  S.  159,  24  L.  J.  Ch.  293,  2  Wkly. 
Rep.  641,  53  Eng.  Ch.  496. 

See  15  Cent.  Dig.  tit.  "Death,"  §  7;  and, 
generally.  Descent  and  Distribution. 
,    94.  See  Newell  v.  Nichols,  75  N.  Y.  78,  31 
Am.  Rep.  424. 

95.  See  Balder  v.  Middeke,  92  111.  App.  227. 

96.  See,  generally.  Evidence. 

Illustrative  cases  on  the  sufficiency  of  evi- 
dence as  to  survivorship. —  A  husband  and 
his  wife  went  into  a  certain  timber  between 
eleven  and  twelve  o'clock  a.  m.,  the  husband 
carrjang  a  rifle,  and  shortly  thereafter  two 
reports  were  heard.  Their  bodies  were  found 
about  six  p.  M.,  the  wife  shot  through  the 
body  from  behind,  while  the  husband  was  in 
a  squatting  position,  with  his  rifle  across  his 
knees,  and  the  top  of  his  head  blown  off.  It 
was  conceded  that  the  husband  had  shot  the 
wife,  either  accidentally  or  intentionally,  and 
then  committed  suicide.  The  evening  was 
rainy,  and  was  nearly  freezing.  Two  heirs  of 
the  wife  and  another  witness  testified  that 
the  body  of  the  wife  was  warm  at  six  o'clock, 
and  that  there  were  leaves  and  grass  in  her 
hands,  as  if  she  had  struggled  in  dying.  One 


witness  for  the  heirs  of  the  husband  testified 
that  he  reached  the  bodies  at  eight  p.  m.,  and 
that  they  were  both  cold  and  stiff,  and  there 
were  no  signs  of  a  struggle.  It  was  held 
that  the  evidence  was  sufficient  to  show  that 
the  wife  survived  the  husband,  and  his  prop- 
erty descended  to  her  (Broome  v.  Duncan, 
(Miss.  1901)  29  So.  394).  Testator  devised 
land  to  his  son  J  for  life,  remainder  to  J's 
three  infant  children  in  fee.  All  the  persons 
named  were  burned  to  death  together.  On 
the  night  of  the  fire,  which  was  very  cold, 
testator,  if  he  followed  his  usual  custom, 
slept  in  a  room  in  the  northwest  part  of  the 
house;  J  and  his  Avife  and  children  sleeping 
in  another  room  east  of  and  divided  by  a  hall 
from  testator's  room.  Testator  was  eighty- 
two  years  old,  and,  in  cold  weather,  a  fire 
was  kept  up  in  an  unsafe  stove  in  his  room, 
and  a  lamp  burned  there  all  night.  There 
was  a  closet,  with  a  curtain  instead  of  a 
door,  in  his  room,  to  which  he  often  went  in 
the  night  for  medicine,  lighting  a  candle  kept 
there  to  enable  him  to  see.  His  remains 
were  found  under  the  ruins  at  the  closet. 
The  only  person  who  escaped  from  the  house 
stated  that  the  fire  was  under  the  greatest 
headway  in  testator's  room,  and  a  wind  driv- 
ing it  eastward,  in  which  direction  partitions 
and  doors  would  obstruct  its  progress.  The 
only  outcry  heard  by  this  witness  was  J's 
voice,  and  he  saw  no  one  at  all.  It  was 
shown  that  death  would  result  quicker  from 
excessive  heat  than  smoke.  It  was  held  that 
testator  probably  died  before  any  of  the 
others.  Ehle's  Estate,  73  Wis.  445,  41  N.  W. 
627.  Upon  a  question  of  survivorship,  it 
appeared  that  the  testatrix  and  her  two 
grandchildren,  together  with  the  father  of 
the  latter,  perished  in  the  disaster  to  the 
steamer  Schiller.  They  were  all  in  the 
pavilion  on  the  deck  after  the  steamer  struck. 
The  testatrix  was  washed  out  of  the  pavilion, 
but  the  evidence  did  not  disclose  whether  she 
was  carried  out  into  the  sea  or  to  some  other 
part  of  the  deck.  The  children,  with  their 
father,  were  seen  alive  in  the  pavilion  some 
ten  or  fifteen  minutes  after  the  testatrix 
was  swept  away.  Her  dead  body  was  after- 
ward recovered,  but  the  remains  of  the  chil- 
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a<^e,  healtli,  etc.,  may  be  resorted  to  to  aid  conjecture ; hnt  wliere  there  is  any 
evidence  whatever  as  to  the  survivorsliip  l>etween  two  persoris  who  perished  in  a 
common  disaster  it  must  govern  in  tlie  decision  of  tlie  facts.''**' 

b.  Recital  in  Order  of  Probate  Court.  A  recital  in  the  order  of  a  prol)ate 
court,  appointing  an  administrator,  that  the  intestate  is  the  "surviving  wife"  of 
her  husband  raises  no  presumption  of  survivorship  of  tlie  wife,  where  both  she 
and  her  husband  perislied  in  a  common  disaster.'''^ 

e.  Opinion  Evidence.  In  California,  where  the  statute  establishes  certain 
presumptions  as  to  the  survivorsliip  among  persons  who  perish  in  the  same 
calamity,  opinion  evidence  is  inadmissible  on  the  question  of  survivorship.^ 

III.  ACTIONS  FOR  CAUSING  DEATH. 
A.  Right  of  Action —  1.  Ax  Common  Law.  At  common  law  no  action  will 
lie  for  damages  caused  by  the  death  of  a  human  being  by  the  wrongful  or  negli- 
gent act  of  another,  in  favor  of  the  heirs,  distributees,  or  personal  representatives 
of  the  decedent,  in  conformance  with  the  maxim  actio  personalis  moritur  cv/m 
persona?    In  some  jurisdictions,  however,  the  doctrine  has  been  enunciated  that 


dren  were  never  found.  It  was  held  that  the 
evidence  of  survivorship  of  the  grandchildren 
was  insufficient.  In  re  Ridgway,  4  Redf. 
Surr.  (N.  Y.)  226.  But  see  Stinde  v.  Ridg- 
way, 55  How.  Pr.  (N.  Y.)  301,  in  which  it 
was  held  that  the  same  evidence  would  sus- 
tain a  finding  that  the  testatrix  died  first. 

97.  Pell  V.  Ball,  Cheves  Eq.  (S.  C.)  99. 
See  also  Moehring  v.  Mitchell,  1  Barb.  Ch. 
(N.  Y.)  264,  in  which  case  the  court  held 
that  where  a  husband,  wife,  and  daughter 
perished  at  sea  by  the  same  disaster,  and 
there  was  no  evidence  as  to  who  was  the  sur- 
vivor, there  was  no  presumption  of  law  that 
the  daughter  survived  the  mother,  but  ex- 
pressed the  opinion,  although  it  did  not  de- 
cide, that  it  would  be  presumed  that  the 
husband  survived  his  wife. 

Where  the  calamity  consists  of  a  series  of 
successive  events  separated  from  each  other 
in  point  of  time  and  character,  and  each 
likely  to  produce  death  upon  the  several 
victims  according  to  the  degree  of  exposure 
to  it,  the  difference  of  age,  sex,  and  physical 
strength  becomes  a  matter  of  evidence  and 
may  be  considered.  Smith  r.  Croom,  7  Fla. 
81. 

An  infant  of  tender  years  may  be  pre- 
sumed to  have  been  survived  by  a  person  of 
middle  age  and  in  the  full  vigor  of  life,  where 
both  perish  in  a  shipwreck.  Coye  v.  Leach, 
8  Mete.  (Mass.)  371,  41  Am.  Dec.  518.  ' 

98.  Pell  'V.  Ball,  Cheves  Eq.  (S.  C. )  99, 
holding  that  where  a  husband  and  wife  had 
perished  in  a  shipwreck,  the  wife  must  be 
held  to  liave  survived  where  there  was  evi- 
dence that  she  was  seen  and  was  heard  to  call 
loudly  for  her  husband  iinmodinlcly  after  the 
disaster  and  tliat  lie  was  not  heard  to  an- 
swer, nor  was  he  heard  or  seen  at  any  time 
after  tlie  explosion  which  caused  the  ship- 
wi'eck. 

99.  Sanders  r.  Siincicli,  05  Cal.  50,  2  Pac. 
741. 

1.  IToIlister  r,.  Cordcio,  76  Cal.  049,  18 
Pac.  8fi5,  in  whieli  tli<'  vcidict  of  a  coroner's 
jury  vvaH  h(0(I  not  to  be  admissible  on  tlic 
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question  of  survivorship  of  a  husband  and 
wife  who  were  murdered  at  the  same  time, 
it  being  a  mere  matter  of  opinion. 

2.  California. —  Kramer  v.  San  Francisco 
Market  St.  R.  Co.,  25  Cal.  434. 

Connecticut. —  Goodsell  v.  Hartford,  etc., 
R.  Co.,  33  Conn.  51;  Connecticut  Mut.  L.  Ins. 
Co.  V.  New  York,  etc.,  R.  Co.,  25  Conn.  265, 
65  Am.  Dec.  571. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Schroeder, 
18  111.  App.  328. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  i".  Ches- 
ter, 57  Ind.  297. 

Iowa. —  Major  v.  Burlington,  etc.,  R.  Co., 
115  Iowa  309,  88  N.  W.  815. 

Kansas. —  Eureka  v.  Merrifield,  53  Kan. 
794,  37  Pac.  113. 

Kentuclcy. —  Lewis  v.  Tajdor  Coal  Co..  112 
Ky.  845,  66  S.  W.  1044,  23  Ky.  L.  Rep.  2218, 
57  L.  R.  A.  447;  O'Donoghue  v.  Akin,  2 
Duv.  478;  Eden  v.  Lexington,  etc.,  R.  Co.,  14 
B.  Mon.  204. 

Louisiana. —  Van  Amburg  v.  Vicksburg, 
etc.,  R.  Co.,  37  La.  Ann.  650',  55  Am.  Rep. 
517;  Hubgh  v.  New  Orleans,  etc.,  R.  Co.,  6 
La.  Ann.  495,  54  Am.  Dec.  565. 

Maine.—  Bligh  v.  Biddeford,  etc.,  R.  Co.,  94 
Me.  499,  48  Atl.  112;  Lyons  v.  Woodward, 
49  Me.  29. 

Massachusetts. —  Palfrey  v.  Portland,  etc., 
R.  Co.,  4  Allen  55 ;  Hollenbeck  v.  Berkshire 
R.  Co.,  9  Cush.  478;  Kearnej'  r.  Boston,  etc., 
R.  Corp.,  9  Cush.  108;  Carey  v.  Berkshire  R. 
Co.,  1  Cush.  475,  48  Am.  Dec.  016. 

Michigan. —  Hyatt  v.  Adams,  16  Mich.  180. 

Missouri. —  IMcNainara  i'.  Slavens,  70  Mo. 
329. 

Neio  Jersey. — Mj'ers  v.  Holborn.  58  N.  J.  L. 
193,  33  Atl.  389,  55  Am.  St.  Rep.  606,  30 
L.  R.  A.  345. 

Neiv  York. —  Sorensen  r.  Balaban,  11  N.  Y. 
App.  Div.  164,  42  N.  Y.  Suppl.  0.54;  Safford 
V.  Drew,  3  Duer  027. 

Ohio. —  Worley  r.  Cincinnati,  eie..  R,  Co., 
1  Handy  481,  12  Ohio  Dee.  (Ileprint)  247: 
Lake  Sliore,  etc.,  Iv.  Co.  r.  Orvis,  12  Ohio 
Cir.  Ct.  710. 
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where  the  death  of  a  wife  or  child,  caused  by  wrongful  act,  is  not  instantaneous, 
the  husband  or  fatlier  may  recover  for  the  loss  of  services  and  for  medical  and 
other  expenses  up  to  the  time  of  death,  without  the  aid  of  any  statute ;  ^  but  this 
doctrine  has  never  been  carried  to  the  extent  of  holding  that  i-ecovery  might  be 
had  for  mental  suffering  of  the  father  or  husband,  or  the  deceased,  in  such  a 
case.'' 

2.  Under  Statutory  and  Constitutional  Provisions  —  a.  In  General.  The  right 
of  action  to  recover  damages  for  deatli  caused  by  wrongful  act  was  lirst  given  in 
England  by  a  statute  known  as  Lord  Campbeirs  Act ;  ^  and  this  statute  has  been, 
with  various  modifications,  incorporated  in  the  legislation,  it  is  believed,  of  all  the 
American  states,  and  under  these  statutes  and  constitutional  provisions,  whenever 
the  death  of  any  person  is  caused  by  any  wrongful  act  or  neglect,  the  part}'  who 
would  have  been  liable  if  death  had  not  ensued  is  liable  to  an  action  for  damages, 


Pennsylvania. —  Moe  v.  Smilev,  23  Wkly. 
Notes  Cas.  4C1. 

South  Carolina.  —  Edgar  v.  Castello,  14 
S.  C.  20,  37  Am.  Rep.  714. 

Terras.— Gulf,  etc.,  R.  Co.  v.  Beall,  91  Tex. 
310,  42  S.  W.  1054,  66  Am.  St.  Rep.  892,  41 
L.  R.  A.  807. 

Vermont. —  Sherman  v.  Johnson,  58  Vt.  40, 
2  Atl.  707. 

United  States. —  Mobile  L.  Ins.  Co.  v. 
Brame,  95  U.  S.  754,  24  L.  ed.  580 ;  The  E.  B. 
Ward,  Jr.,  16  Fed.  255,  4  Woods  145;  Sulli- 
van V.  Union  Pae.  R.  Co.,  2  Fed.  447  ;  Sulli- 
van u.  Union  Pae.  R.  Co.,  23  Fed.  Cas.  No. 
13.599,  3  Dill.  334.  See  also  Holmes  v.  Ore- 
gon, etc.,  R.  Co.,  5  Fed.  75,  6  Sa^vy.  262. 

England.—  Osborn  v.  Gillett,  L.  R.  8  Exeh. 

88,  42  L.  J.  Exeh.  53,  28  L.  T.  Rep.  N.  S. 
197,  21  Wkly.  Rep.  409  (Bramwell,  B.,  dis- 
senting) ;  Baker  v.  Bolton,  1  Campb.  493,  10 
Rev.  Rep.  734.    In  Higgins  v.  Butcher,  Yelv. 

89,  90,  the  court,  by  Tanfield,  J.,  said:  "If 
a  man  beats  the  servant  of  J.  S.  so  that  he 
dies  of  that  battery,  the  master  shall  not 
have  an  action  against  the  other  for  the  bat- 
tery, and  loss  of  service  because  the  servant 
dying  of  the  extremity  of  the  battery,  it  is 
now  become  an  offence  to  the  crown,  being 
converted  into  felony,  and  that  drowns  the 
particular  offence,  and  private  wrong  offered 
to  the  master  before,  and  his  action  is  thereby 
lost." 

See  15  Cent.  Dig.  tit.  "Death,"  §  10. 

The  reason  which  led  the  courts  at  common 
law  to  refuse  damages  to  a  member  of  a  fam- 
ily for  the  death  of  the  family  head  or  the 
family  support  was  because  the  injury  which 
resulted  from  the  death  of  the  member  of  the 
state  was  regarded  as  the  public  injury,  that 
is,  the  injury  to  the  state  itself;  that  the 
justice  to  be  satisfied  was  the  public  justice. 
The  E.  B.  Ward,  Jr.,  16  Fed.  255,  4  Woods 
145. 

Wrongful  acts  not  amounting  to  felony. — 

It  has,  however,  been  held  in  Greorgia  that  at 
common  law  an  action  can  be  maintained  for 
damages  resulting  from  the  death  of  plain- 
tiff's son  through  the  wrongful  acts  of  de- 
fendant, if  such  wrongful  acts  do  not  amount 
to  a  felony.  Shields  v.  Yonge,  15  Ga.  349,  60 
Am.  Dec.  698. 
Under  the  general  maritime  law  the  same 


doctrine  prevails  where  death  is  the  result  of 
negligence.  In  re  La  Bourgogne,  117  Fed. 
261. 

In  Hawaii  recovery  can  be  had  at  common 
,law  for  death  by  wrongful  act.  The  Schooner 
Robert  Lowers  Co.  v.  Kekauoha,  114  Fed.  849, 
52  C.  C.  A.  483. 

3.  Mowry  v.  Chancy,  43  Iowa  609;  Coving- 
ton St.  R.  Co.  V.  Packer,  9  Bush  (Ky.)  455, 

15  Am.  Rep.  725;  Eden  v.  Lexington,  etc.,  R. 
Co.,  14  B.  Mon.  (Ky.)  204;  Hyatt  v.  Adams, 

16  Mich.  180.  And  see  McCubbin  v.  Hast- 
ings, 27  La.  Ann.  713,  holding  that  recovery 
might  also  be  had  for  funeral  expenses. 

In  England  it  has  been  held  that,  independ- 
ently of  Lord  Campbell's  Act,  the  executrix 
of  a  passenger  injured  by  negligence  by  a 
railway  train,  causing  his  subsequent  death, 
may  recover  as  for  a  breach  of  the  contract 
of  carriage  for  the  damage  to  the  estate  oc- 
casioned by  medical  expenses,  etc.,  and  the 
loss  of  time  incurred  prior  to  the  death. 
Bradshaw  v.  Lancashire,  etc.,  R.  Co.,  L.  R. 
10  C.  P.  189,  44  L.  J.  C.  P.  148,  31  L.  T.  Rep. 
N.  S.  847,  23  Wkly.  Rep.  310. 

4.  Covington  St.  R.  Co.  r.  Packer,  9  Bush 
(Ky.)  455,  15  Am.  Rep.  725;  Hyatt  v. 
Adams,  16  Mich.  180. 

5.  /ZZmoi.s.— Holton  r.  Daly,  106  111.  131. 
Missouri. —  Stoeckman  (".  Terre  Haute,  etc., 

R.  Co.,  15  Mo.  App.  503. 

Neio  York. —  Whitford  v.  Panama  R.  Co., 
23  N.  Y.  465;  Safford  v.  Drew,  3  Duer 
627. 

Oregon. —  Perham  v.  Portland  Gen.  Elec- 
tric Co.,  33  Oreg.  451,  53  Pae.  14,  24,  72  Am. 
St.  Rep.  730,  40  L.  R.  A.  799. 

England. —  Blake  v.  Midland  R.  Co.,  18 
Q.  B.  93,  16  Jur.  562,  21  L.  J.  Q.  B.  233,  83 
E.  C.  L.  93;  Leggott  v.  Great  Northern  R. 
Co.,  1  Q.  B.  D.  599,  45  L.  J.  Q.  B.  557,  35 
L.  T.  Rep.  N.  S.  334,  24  Wkly.  Rep.  784; 
Read  v.  Great  Eastern  R.  Co.,  L.  R.  3  Q.  B. 
555,  9  B.  &  S.  714,  37  L.  J.  Q.  B.  278,  18 
L.  T.  Rep.  N.  S.  82,  16  Wkly.  Rep.  1040; 
SeM'ard  v.  The  Vera  Cruz,  10  App.  Cas.  59,  5 
Aspin.  386,  49  J.  P.  324,  54  L.  J.  P.  9.  52 
L.  T.  Rep.  N.  S.  474,  33  Wkly.  Rep.  477; 
Pym  V.  Great  Northern  R.  Co.,  2  B.  &  S,  759, 
lio  E.  C.  L.  759;  Barnett  v.  Lucas,  Ir.  R.  6 
C.  L.  247. 

See  15  Cent.  Dig.  tit.  "Death,"  §  11. 
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notwithstanding  the  death  of  tlie  party  injured,  even  tliough  tlje  act  be 
felonious." 

b.  Constitutionality  and  Interpretation  of  Statutes.  Wlicre  statuteK  giving  a 
right  of  action  for  damages  for  death  Ijy  wrongful  act  liave  hecu  assailed  on  con- 
stitutional grounds,  they  have  usually  been  upiield;'^  although  particular  statutes 
have  been  declared  to  be  unconstitutional  on  tlie  ground  of  tlicir  being  class  legis- 
lation, or  for  other  objectionable  provisions  contained  therein.**  Statutes  giving 
a  right  of  action  for  damages  for  the  death  of  a  person  caused  by  the  wrongful 
act  or  default  of  another  are  generally  held  to  be  remedial  and  not  penal  in  their 
nature,  and  therefore  to  be  liberally  interpreted.''* 


For  Lord  Campbell's  Act  see  9  &  10  Vict, 
e.  93. 

6.  Alabama. —  Smith  v.  Louisville,  etc.,  R. 
Co.,  75  Ala.  449. 

Illinois. —  Beard  v.  Skeldon,  113  111.  584; 
Holton  V.  Daly,  106  111.  131. 

Indiana. —  Peru,  etc.,  R.  Co.  v.  Bradshaw, 
6  Ind.  146. 

Iowa. —  Conner.?  v.  Burlington,  etc.,  R.  Co., 
71  Iowa  490,  32  N.  W.  465,  60  Am.  Rep.  814. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Sand- 
ers, 86  Ky.  259,  5  S.  W.  563,  9  Ky.  L.  Rep. 
690;  Conner  v.  Paul,  12  Bush  144. 

Maryland. —  State  v.  Boyce,  72  Md.  140,  19 
Atl.  366,  20  Am.  St.  Rep.  458,  7  L.  R.  A. 
272. 

Massachusetts. —  Kelley  v.  Boston,  etc.,  R. 
Co.,  135  Mass.  448. 

Michigan. —  Racho  v.  Detroit,  90  Mich.  92, 
51  JSr.  W.  360'. 

Missouri. —  Stoeckman  v.  Terre  Haute,  etc., 
R.  Co.,  15  Mo.  App.  503. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Young, 
58  Nebr.  678,  79  N.  W.  556. 

Neio  Hampshire. —  Clark  v.  Manchester,  62 
N.  H.  577. 

New  York. — Doedt  v.  Wiswall,  15  How.  Pr. 
128. 

Pennsylvania. —  Conroy  v.  Pennsvlvania  R. 
Co.,  1  Pittsb.  440. 

Rhode  Island. —  Chase  v.  American  Steam- 
boat Co.,  10  R.  I.  79. 

South  Dakota.—  Belding  v.  Black  Hills, 
etc.,  R.  Co.,  3  S.  D.  369,  53  N.  W.  750. 

Texas. —  Houston,  etc.,  Co.  v.  Moore,  49 
Tex.  31,  30  Am.  Rep.  98;  Price  v.  Houston 
Direct  Nav.  Co.,  46  Tex.  535. 

United  States.  —  Dennick  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11,  26  L.  ed.  439; 
Hulbert  v.  Topeka,  34  Fed.  51>0;  Gohen  v. 
Texas  Pae.  R.  Co.,  10  Fed.  Cas.  No.  5,506,  2 
Woods  340. 

See  15  Cent.  Dig.  tit.  "Death,"  §  11. 

Proceedings  by  indictment. —  In  several  ju- 
risdictions by  statute  the  proceeding  against 
railroad  coinpanics  and  other  common  car- 
riers causing  deatli  by  negligence  is  by  indict- 
ment, and  a  fine  is  iiriposed  on  convicttion ; 
but  swell  line  is  for  tlie  bcnclit  of  the  widow, 
cliildien,  or  heirs  of  the  deceased,  and  the 
j)rincii)les  api>Iicablo  in  civil  cases  apply. 
Com.  V.  Boston,  etc.,  R.  Corp.,  134  Mass.  211  ; 
Com.  V.  Boston,  etc.,  R.  (Jo.,  121  Mass.  30; 
Com.  ih  Metropolitan  R.  Co.,  107  Mass.  236; 
(J.'ircy  r.  iier'kshirc^  II.  (!o.,  1  Gush.  (Mass.) 
475,  48  Am.  Dec.  616;  Stat(^  «.  Manchester, 
etc.,  J{.  Co.,  52  N.  II.  528.  It  has  been  held 
in  Maine  that  (he  killing  must  be  instantane- 
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ous  to  bring  it  within  the  statute  providing 
that  railroads  by  whose  negligence  the  life  of 
a  person  is  lost  shall  forfeit  a  certain  amount 
to  the  use  of  the  heirs  of  the  deceased,  since 
if  the  person  lives  for  a  time  the  right  of  ac- 
tion accrues  to  him  and  survives  to  his  per- 
sonal representatives.  State  v.  Grand  Trunk 
R.  Co.,  61  Me.  114,  14  Am.  Rep.  552;  State 
V.  Maine  Cent.  R.  Co.,  60  Me.  490.  See,  how- 
ever. State  V.  Maine  Cent.  R.  Co.,  90  Me.  207, 
38  Atl.  158. 

7.  Alabama. —  Richmond,  etc.,  R.  Co.  f. 
Freeman,  97  Ala.  289,  11  So.  800. 

Georgia.—  Clay  v.  Central  R..  etc.,  Co..  84 
Ga.  345,  10  S.  E.  967 ;  Georgia  R.  Co.  r.  Pitt- 
man,  73  Ga.  325;  Southwestern  R.  Co.  v. 
Paulk,  24  Ga.  356. 

Kentucky. —  Owensboro,  etc.,  R.  Co.  v.  Bar- 
clay, 102  Ky.  10,  43  S.  W.  177,  19  Ky.  L.  Rep. 
997;  Schoolcraft  v.  Louisville,  etc.,  R.  Co.,  92 
Ky.  233,  17  S.  W.  567,  14  L.  R.  A.  579. 

Michigan. —  James  v.  Emmet  Min.  Co.,  55 
Mich.  335,  21  N.  W.  361. 

Missouri. —  Carroll  v.  Missouri  Pae.  R.  Co., 
88  Mo.  239,  57  Am.  Rep.  382. 

See  15  Cent.  Dig.  tit.  "Death,"'  §  11;  and, 
generally,  Constitutioxal  Law. 

8.  Smith  V.  Louisville,  etc.,  R.  Co.,  75  Ala. 
449 ;  South  Alabama,  etc.,  R.  Co.  v.  Morris,  65 
Ala.  193 ;  Gordon  v.  Winchester  Bldg.,  etc.. 
Assoc.,  12  Bush  (Ky.)  110,  23  Am.  Rep.  713; 
Chicago,  etc.,  R.  Co.  v.  Moss,  00  Miss.  641; 
Wilson  V.  Tootle,  55  Fed.  211;  In  re  Railroad 
Tax  Cases,  13  Fed.  722,  8  Sa^^'y.  238. 

9.  Connecticut. — Lamphear  v.  Buckingham, 
33  Conn.  237. 

Missouri. — -  Stoeckman  v.  Terre  Haute,  etc., 
R.  Co.,  15  Mo.  App.  503. 

New  Hampshire. — State  v.  Manchester,  etc., 
R.  Co.,  52  N.  H.  528. 

New  Jersey. —  Haggerty  v.  Central  R.  Co., 
31  N.  J.  L.  349. 

New  York. —  Whitford  v.  Panama  R.  Co., 
23  N.  Y.  465;  Beach  v.  Bay  State  Steamboat 
Co.,  30  Barb.  433,  10  Abb.  Pr.  71,  18  How.  Pr. 
335  [reversing  27  Barb.  248,  6  Abb.  Pr.  415, 
16  How.  Pr.  1]. 

See  15  Cent.  Dig.  tit.  "Death,"  §  11. 

Proceedings  by  indictment. —  Under  the 
Maine  statute,  providing  that  an  indictment 
of  railroad  coi  porations  for  the  negligent  kill- 
ing of  any  person,  and  the  forfeiture  on  con- 
viction of  a  sum  of  not  more  than  live  thou- 
sand dollars,  nor  less  than  live  hundred  dol- 
lars, to  the  use  of  his  widow,  children,  etc., 
it  ha.H  been  held  that  the  same  rules  of  evi- 
dence and  the  same  ]irineiples  of  law  should 
be  ap])lied  as  in  analogous  civil  actions  for 
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3.  Conditions  Precedent^"  —  a.  Action  Must  Have  Been  Maintainable  Tby 
Deceased.  Under  Lord  Campbell's  Act,  and  statutes  framed  thereon,  the  per- 
sonal representative  of  the  deceased  can  only  maintain  an  action  where,  had  the 
deceased  survived,  he  himseF  at  common  law  could  have  maintained  such  action." 

b.  Notice  of  Claim.  In  some  jurisdictions  the  statute  provides,  as  a  con- 
dition precedent  to  a  right  of  action  for  the  death  of  a  person  by  wrongful  act, 
that  notice  shall  be  given  of  the  time,  place,  and  cause  of  the  injury  to  the  party 
sought  to  be  charged  therefor,  by  the  administrator  or  heir  of  the  deceased  within 
a  specified  period. 

e.  Criminal  Prosecution.  Again  in  some  jurisdictions,  by  statute,  where  the 
injury  amounts  to  a  felony,  the  person  injured  must  concurrently  with  or  previous 
to  his  action  for  damages  for  death  by  wrongful  act  prosecute  defeudant  therefor, 
or  allege  a  good  excuse  for  failure  to  so  prosecute. 

4.  'what  Law  Governs  —  a.  General  Rule.  Under  the  various  statutes  per- 
mitting a  recovery  for  death  by  wrongful  act,  the  question  has  frequently  arisen 
in  the  iimericau  courts  whether,  in  the  case  where  the  death  of  a  human  being- 


damages.  State  V.  Canada  Grand  Trunk  R. 
Co.,  58  Me.  176,  4  Am.  Rep.  258. 

On  the  contrary  in  some  courts  such  stat- 
utes have  been  held  to  be  penal,  and  in  dero- 
gation of  the  common  law,  and  as  such  to  be 
strictly  construed.  Smith  y.  Louisville,  etc., 
R.  Co.,  75  Ala.  449;  Kramer  v.  San  Francisco 
Market  St.  R.  Co.,  25  Cal.  434;  Donahue  r. 
Drexler,  82  Ky.  157,  56  Am.  Rep.  886;  Lex- 
ington f.  Lewis,  10  Bush  (Ky.)  677;  Jackson 
t'.^St.  Louis,  etc.,  R.  Co.,  87  Mo.  422,  56  Am. 
Rep.  460. 

10.  Conditions  precedent  generally  see  Ac- 
tions, 1  Cyc.  692  et  seq. 

H.  Georgia. —  East  Tennessee,  etc.,  R.  Co. 
V.  Maloy,  77  Ga.  237,  2  S.  E.  941. 

/iZtnois.— Holton  v.  Daly,  106  111.  131; 
Chicago  V.  Major,  18  111.  349,  68  Am.  Dec. 
553. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Low- 
dermilk,  15  Ind.  120;  Ohio,  etc.,  R.  Co.  v. 
Tindall,  13  Ind.  366,  74  Am.  Dec.  259. 

Maine. —  See  State  v.  Maine  Cent.  R.  Co., 
60  Me.  490. 

Mississippi. —  Vicksburg,  etc.,  R.  Co.  v. 
Phillips,  64  Miss.  693,  2  So.  537. 

Missouri. —  Spiva  v.  Osage  Coal,  etc.,  Co., 
88  Mo.  68;  Elliott  v.  St.  Louis,  etc.,  R.  Co., 
67  Mo.  272. 

Nchraslcci. —  Chicago,  etc.,  R.  Co.  v.  Zer- 
necke,  59  Nebr.  689,  82  N.  W.  26,  55  L.  R.  A. 
610. 

Veio  York. — Sullivan  v.  Dunham,  161  N.  Y. 
290,  55  N.  E.  923,  76  Am.  St.  Rep.  274,  47 
,  L.  R.  A.  715.    And  compare  Lynch  v.  Davis, 

12  How.  Pr.  323. 

Ohio. —  Murphy  v.  Holbrook,  20  Ohio  St. 
137,  5  Am.  Rep.  633. 

Rhode  Island. —  Neilson  r.  Brown,  13  R.  I. 
651,  43  Am.  Rep.  58;  Bradbury  v.  Furlong, 

13  R.  L  15,  43  Am.  Rep.  1. 

United  States. —  Scheffer  v.  Washington 
City  Midland,  etc.,  R.  Co.,  105  U.  S.  249,  26 
L.  ed.  1070;  Barron  v.  Illinois  Cent.  R.  Co., 
2  Fed.  Cas.  No.  1,053,  1  Biss.  453. 

England. —  Read  v.  Great  Eastern  R.  Co., 
L.  R.  3  Q.  B.  555,  9  B.  &  S.  714,  37  L.  J. 
Q.  B.  278,  18  L.  T.  Rep.  N.  S.  82,  16  Wkly. 
Rep.  1040;  Tucker  c.  Chaplin,  2  C.  &  K. 
730,  61  E.  C.  L.  730. 


See  15  Cent.  Dig.  tit.  "  Death,"  §  10  et  seq. 

12.  Sachs  r.  Sioux  City,  109  Iowa  224,  80 
N.  W.  336;  Brick  v.  Bosworth,  162  Mass.  334, 
39  N.  E.  36;  Beauregard  v.  Webb  Granite, 
etc.,  Co.,  160  Mass.  201,  35  N.  E.  555  (in 
Avliich  case  the  notice  was  held  to  be  suffi- 
cient) ;  Diekerman  v.  Old  Colony  R.  Co., 
(Mass.  1892)  31  N.  E.  728;  Jones  v.  Boston, 
etc.,  R.  Co.,  157  Mass.  51,  31  N.  E.  727; 
Daly  V.  New  Jersey  Steel,  etc.,  Co.,  155  Mass. 
1,  29  N.  E.  507 ;  Gustafsen  v.  Washburn,  etc., 
Mfg.  Co.,  153  Mass.  468,  27  N.  E.  179  (hold- 
ing that  under  the  Massachusetts  statute, 
wliere  a  death  occurs  without  conscious  suf- 
fering, it  is  not  necessary  to  appoint  an  ad- 
ministrator to  give  the  required  notice,  but 
the  widow  of  the  deceased  or  her  attorney 
may  give  it)  ;  Gmaehle  v.  Rosenberg,  83 
N.  Y.  App.  Div.  339,  82  N.  Y.  Suppl.  366 
[affirming  on  rehearing  80  N.  Y.  App.  Div. 
541,  80  N.  Y.  Suppl.  705]  ;  Carter  v.  Drysdale, 
12  Q.  B.  D.  91,  53  L.  J.  Q.  B.  557,  32  Wkly. 
Rep.  171.  See  French  v.  Mascoma  Flannel 
Co.,  66  N.  H.  90,  20  Atl.  363.  See  also  Mitch- 
ell V.  Colorado  Milling,  etc.,  Co.,  12  Colo. 
App.  277,  55  Pac.  736  (holding  that  the 
Employers'  Liability  Act  providing  for  the 
recovery  of  damages  sustained  by  aged  serv- 
ants and  employees  resulting  from  negligence, 
and  declaring  that  no  such  action  shall  be 
maintained  unless  plaintiff  shall  have  given 
notice  of  his  intention  to  bring  suit,  etc., 
has  no  application  to  a  suit  by  a  mother  for 
the  negligent  killing  of  her  son,  under  the 
act  of  1877,  authorizing  certain  relatives  of 
a  deceased  employee,  whose  death  resulted 
from  his  employers'  negligence,  to  recover 
therefor,  and  requiring  no  notice)  ;  Orth  v. 
Belgrade,  87  Minn.  237,  91  N.  W.  843  (hold- 
ing that  the  Minnesota  statute,  requiring 
notice  to  be  given  to  a  municipality  of  in- 
jury caused  by  defects  in  its  streets,  as  a 
condition  precedent  to  an  action  for  such 
injuries,  does  not  apply  to  an  action  by  the 
personal  representative  of  a  deceased  per- 
son whose  death  was  caused  by  such  de- 
fects) ;  Jewett  r.  Keene,  62  N.  H.  701;  Clark 
V.  Manchester,  62  N.  H.  577. 

13.  Western,  etc.,  R.  Co.  v.  Sawtell,  65  Ga. 
235;  Sawtell  v.  Western,  etc.,  R.  Co.,  61  Ga. 
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has  happened  in  one  state  under  such  circunnstances  as  would  give  a  civil  action 
tlierefor  under  the  statute  of  that  state,  such  action  can  l>e  maintained  in  tlie 
courts  of  another  state ;  in  other  words,  whether  an  extraterritorial  force  can  !>e 
given  to  statutes  of  this  nature.  In  some  cases  the  courts  have  reached  the  con- 
clusion that  the  remedy  under  such  statute  is  confined  to  the  courts  of  the  state  in 
which  the  injury  took  place.''*  However,  the  contrary  doctrine  has  been  laid 
down  in  many  decisions,  on  the  ground  that  the  foreign  statutes  should  on  prin- 


567.  See  also  South  Carolina  R.  Co.  v.  Nix,  08 
Ga.  572  (holding,  however,  that  unless  the  stat- 
utes of  the  state  in  which  a  homicide  is  com- 
mitted require  a  prosecution  as  a  condition 
precedent  to  recover  for  homicide  in  a  civil 
case,  such  prosecution  is  unnecessary  to  confer 
jurisdiction  on  the  courts  of  Georgia  of  an  ac- 
tion for  the  homicide  brought  therein,  re- 
gardless of  what  the  Georgia  statutes  re- 
quire) ;  Wise  V.  Teerpenning,  2  Edm.  Sel. 
Cas.  (N.  Y._)  112. 

14.  Illinois. —  Illinois  Cent.  B,.  Co.  v.  Cra- 
gin,  71  111.  177. 

loioa. —  Hyde  v.  Wabash,  etc.,  R.  Co.,  61 
Iowa  441,  16  N.  W.  351,  47  Am.  Rep.  820. 

Kansas. —  Matheson  v.  Kansas  City,  etc., 
R.  Co.,  61  Kan.  667,  60  Pac.  747  (holding 
that  the  Missouri  statute,  giving  a  right  of 
recovery  for  death  caused  by  wrongful  act, 
is  so  far  penal  in  its  nature,  and  so  dissimilar 
in  its  provisions  to  the  Kansas  statute  au- 
thorizing recovery  for  death  by  wrongful  act, 
that  it  is  not  enforceable  in  the  courts  of  the 
latter  state)  ;  Dale  v.  Atchison,  etc.,  R.  Co., 
57  Kan.  601,  47  Pac.  521  (holding  that  the 
courts  of  Kansas  will  not  enforce  the  statutes 
of  another  state  imposing  a  penalty  for  wrong- 
ful death,  and  giving  the  right  of  action  to 
persons  'other  than  those  entitled  to  recover 
in  a  similar  case  arising  in  Kansas ) .  See 
also  McCarthy  v.  Chicago,  etc.,  R.  Co.,  18 
Kan.  46,  26  Am.  Rep.  742. 

Kentuclcy. —  Taylo"  v.  Pennsylvania  Co.,  78 
Ky.  348,  39  Am.  Rep.  244. 

Maryland. —  State  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Md.  41. 

Massachusetts. —  Richai'dson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85. 

Missouri. — Vawter  v.  Missouri  Pac.  R.  Co., 
84  Mo.  679,  54  Am.  Rep.  105. 

'Neio  York. —  Whitford  V:  Panama  R.  Co., 
23  N.  Y.  465  [affirming  3  Bosw.  67] ;  Beach 
V.  Bay  State  Steamboat  Co.,  30  Barb.  433, 
10  Abb.  Pr.  71,  18  How.  Pr.  335  [reversing 
27  Barb.  248,  6  Abb.  Pr.  415,  16  How.  Pr.  1]  ; 
Vandeventer  r.  New  York,  etc.,  R.  Co.,  27 
Barb.  244;  Vnnderwprken  v.  New  York,  etc., 
R.  Co.,  6  Abb.  Pr.  239. 

Ohio. —  Hover  r.  Pennsylvania  Co.,  25  Ohio 
St.  667  ;  \^'oodi\rd  r.  Michigan  Southern,  etc., 
R.  Co.,  10  Ohio  St.  121;  Campbell  i\  Rogers, 
2  Handy  110,  12  Ohio  Dec.  (Reprint)  355. 

PennKylmivid. —  Kiiiglit  V.  Railroad  Co.,  13 
Wkly.  Nol.i's  (las.  2r)  I . 

!/V;////r,s.src.  Nii.sliville,  etc.,  R.  Co.  v.  Eakin, 
0  Coldw.  582. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Richards,  08 
Tex.  375,  4  S.  W.  027  (wliere  the  court  re- 
fused to  enforce  a  right  of  action  for  ])er- 
Honal  injuries  which  survived  tlie  (hrath  of 
the  injuiiHl  ])erHon  by  the  statute  of  the  state 
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where  the  injury  occurred,  in  the  absence  of 
a  statute  in  Texas  providing  for  such  surviv- 
orship) ;  De  Ham  v.  Mexican  Nat.  R.  Co. 
(Civ.  App.  1893)  22  S.  W.  249  (holding  that 
since  the  laws  of  Mexico  do  not  give  a  right 
of  action  for  death  caused  by  the  wrongful 
act  of  another,  no  action  can  be  maintained 
in  Texas  for  the  negligence  of  the  railroad 
company  in  Mexico  which  resulted  in  the 
death  of  one  of  its  employees,  although  the 
death  occurred  within  the  state )  ;  Belt  v. 
Gulf,  etc.,  R.  Co.,  4  Tex.  Civ.  App.  231,  22 
S.  W.  1062. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  12. 

Some  of  the  decisions  state  the  doctrine 
thus:  If  the  laws  of  the  state  or  foreign 
country  in  which  the  wrongful  acts  are  com- 
mitted do  not  give  a  right  of  action  for  death, 
or  in  the  absence  of  proof  of  the  existence  of 
a  statute  giving  such  right,  no  action  can  be 
maintained  in  another  state,  even  where  the 
death  occurred  within  the  state  in  which  the 
action  is  sought  to  be  brought. 

Alabama:- — Louisville,  etc.,  R.  Co.  r.  Wil- 
liams, 113  Ala.  402,  21  So.  938;  Kahl  v. 
Memphis,  etc.,  R.  Co.,  95  Ala.  337,  10  So.  661. 

Georgia. —  Selma,  etc.,  R.  Co.  v.  Lacv,  43 
Ga.  461. 

Kansas. — McCarthy  i\  Chicago,  etc.,  R.  Co., 
18  Kan.  46,  20  Am.  Rep.  742. 

Kentucky  —  Taylor  v.  Pennsylvania  Co.,  78 
Ky.  348,  39  Am.  Rep.  244. 

Maryland. —  State  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Md.  41. 

Massachusetts. —  Richardson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85. 

Neia  York. —  Geoghegan  r.  Atlas  Steamship 
Co.,  3  Misc.  224,  22  N.  Y.  Suppl.  749. 

O^iio.— Wabash  R.  Co.  r.  Fox,  64  Ohio  St. 
133,  59  N.  E.  888,  83  Am.  St.  Rep.  739 ;  Van 
Camp  V.  Aldrich,  5  Oliio  Dec.  (Reprint)  92, 
2  Am.  L.  Rec.  454 ;  Woodward  v.  Michigan 
Southern,  etc.,  R.  Co..  2  Ohio  Dec.  (Reprint) 
32,  1  West.  L.  Month.  190;  Ott  v.  Lake  Shore, 
etc.,  R.  Co.,  18  Ohio  Cir.  Ct.  395,  10  Ohio 
Cir.  Dec.  85. 

Rhode  Island. —  O'Rcillv  r.  New  York,  etc., 
R.  Co.,  16  R.  I.  388,  17  Atl.  171,  906,  19  Atl. 
244,  5  L.  R.  A.  364,  6  L.  R.  A.  719. 

Texas. —  De  Ilarn  r.  Mexican  Nat.  R.  Co., 
86  Tex.  68,  23  S.  W.  381;  St.  Louis,  etc.,  R. 
Co.  V.  McCormick,  71  Tex.  060,  9  S.  W.  540, 
1  L.  R.  A.  804;  Willis  r.  Missouri  Pac.  R. 
Co.,  01  Tex.  432,  48  Am.  Rep.  301 ;  De  Ham 
r.  Mexican  Nat.  R.  Co.,  (Civ.  App.  1893)  22 
S.  W.  249;  Belt  V.  Gulf,  etc.,  R.  Co.,  4  Te.>c. 
Civ.  App.  231,  22  S.  W.  1062. 

Vvrinonl. —  Adiinis  r.  Fiichburg  R.  Co.,  67 
Vt.  70,  30  AM.  087,  48  Am.  St.  Rep.  800; 
Nc(>dham  v.  Grand  Trunk  R.  Co.,  38  Vt.  294. 

United  States. —  Marshall  V.  Wabash  R. 
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ciples  of  comity  be  enforced,  unless  against  tlie  public  policy  of  the  laws  of  the 
forum,  and  such  an  action  may  be  maintained  where  the  statute  of  the  sister  state 
sued  upon  is  of  the  same  general  character  as  the  statute  of  the  forum  upon  the 
same  subject,  and  it  is  not  necessary  tliat  the  foreign  statiite  should  resemble  the 
statute  of  the  forum  in  all  its  details,  it  being  sufficient  tliat  the  policy  of  the  leg- 
islatures of  tlie  two  states  upon  the  subject  of  the  right  of  action  for  such  an 
injury  is  the  same.^^    Where  the  latter  doctrine  is  adhered  to,  the  lex  loci  will 


Co.,  46  Fed.  269  (holding  that  a  federal 
court  in  another  state  will  not  enforce  the 
Missouri  statute,  giving  a  right  of  action  for 
wrongful  death,  on  the  ground  that  it  is  a 
penal  statute,  and  such  statutes  can  only  be 
enforced  within  the  sovereignty  of  their  crea- 
tion) ;  The  E.  B.  Ward  Jr.,  16  Fed.  255,  4 
Woods  145. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  12. 

Without  proof  of  the  existence  of  a  similar 
statute  in  a  sister  state,  an  action  for  dam- 
ages for  death  caused  by  negligence  in  an- 
otiier  state  cannot  be  maintained  in  the  state 
of  New  York.  Debevoise  v.  New  York,  etc., 
R.  Co.,  98  N.  Y.  377,  50  Am.  Rep.  683. 

15.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Haist,  (1903)  72  S.  W.  893. 

District  of  Columhia. — Weaver  v.  Balti- 
more, etc.,  R.  Co.,  21  D.  C.  499. 

Georgia. —  Central  R.  Co.  v.  Swint,  73  Ga. 
651;  South  Carolina  E.  Co.  v.  Nix,  68  Ga. 
572. 

Illinois. —  Shedd  v.  Moran,  10  111.  App.  618. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  20  N.  E.  287,  IQ  Am. 
St.  Rep.  67 ;  Burns  v.  Grand  Rapids,  etc.,  R. 
Co.,  113  Ind.  169,  15  N.  E.  230.  See  also 
Fabel  v.  Cleveland,  etc.,  R.  Co.,  30  Ind.  App. 
268,  65  N.  E.  929. 

Iowa. —  Morris  V.  Chicago,  etc.,  R.  Co.,  65 
Iowa  727,  23  N.  W.  143,  54  Am.  Rep.  39. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Whit- 
low, 43  S.  W.  711,  19  Ky.  L.  Rep.  1931,  41 
L.  R.  A.  614  (where  plaintiff's  decedent  was 
killed  in  Tennessee,  where  contributory  negli- 
gence will  not  defeat  the  action,  but  goes  in 
mitigation  of  damages  only,  and  the  action 
for  damages  for  the  injury  was  brought  in 
Kentucky,  where  contributory  negligence  will 
defeat  such  an  action,  and  it  was  held  that 
the  liability  for  damages  was  governed  by 
the  laws  of  Tennessee)  ;  Wintuska  v.  Louis- 
ville, etc.,  R.  Co.,  20  S.  W.  819,  14  Ky.  L. 
Rep.  579;  Louisville,  etc.,  R.  Co.  v.  Shivell, 
18  S.  W.  944,  13  Ky.  L.  Rep.  902;  Bruce  r. 
Cincinnati  R.  Co.,  7  Ky.  L.  Rep.  469. 

Minnesota. —  Nicholas  v.  Burlington,  etc., 
R.  Co.,  78  Minn.  43,  80  N.  W.  776. 

Mississippi. — Chicago,  etc.,  R.  Co.  v.  Doyle, 
60  Miss.  977,  holding  that  where  a  person 
was  killed  by  a  collision  on  a  railroad  run- 
ning through  two  states,  the  right  of  action 
was  determined  by  the  law  of  the  state  in 
which  the  collision  occurred. 

Missouri. —  Riley  v.  Grand  Island  Re- 
ceivers, 72  Mo.  App.  280;  Stoeckman  v.  Terre 
Haute,  etc.,  R.  Co.,  15  Mo.  App.  503. 

New  York. — Wooden  r.  Western  New  York, 
etc.,  R.  Co.,  126  N.  Y.  10,  16,  26  N.  E.  1050, 
22  Am.  St.  Rep.  803,  13  L.  R.  A.  458  (where 
the  court,  by  Finch,  J.,  said :   "  We  refer  to 


the  leas  fori  and  measure  it  by  and  compare 
it  with  the  lex  loci,  I  think,  for  two  reasons : 
one,  that  the  party  defendant  may  not  be 
subjected  to  different  and  varying  responsi- 
bilities, and  the  other,  that  we  may  know  that 
we  are  not  lending  our  tribunals  to  enforce 
a  right  which  we  do  not  recognize,  and  which 
is  against  our  own  public  policy)  ;  Leonard 
V.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38 
Am.  Rep.  491  [reviewing,  distinguishing,  and 
to  some  extent  overruling  a  number  of  prior 
decisions  of  the  court  of  appeals  and  of  other 
courts  of  that  state  upon  the  same  question]  ; 
Stallkneeht  v.  Pennsylvania  R.  Co.,  13  Hun 
451  [affirming  53  How.  Pr.  305]  (holding 
that  the  right  of  action  given  by  .New  Jersey 
statute  for  death  by  wrongful  act  could  be 
enforced  in  the  courts  of  New  York  by  an 
administratrix  appointed  in  the  latter  state) ; 
Boyle  V.  Southern  R.  Co.,  36  Misc.  289,  73 
N.  Y.  Suppl.  465 ;  Cavanagh  v.  Ocean  Steam 
Nav.  Co.,  13  N.  Y.  Suppl.  540,  19  N.  Y.  Civ. 
Proc.  391. 

Ohio.—  Wabash  R.  Co.  r.  Fox,  20  Ohio  Cir. 
Ct.  440,  11  Ohio  Cir.  Dec.  148;  Ott  v.  Lake 
Shore,  etc.,  R.  Co.,  18  Ohio  Cir.  Ct.  395,  10 
Ohio  Cir.  Dec.  85 ;  Essenwine  r.  Pennsyl- 
vania Co.,  11  Ohio  Dec.  (Reprint)  277,  25 
Cine.  L.  Bui.  396. 

PennsylvoAiia. —  Knight  v.  West  Jersey  R. 
Co.,  108>a.  St.  250,  56  Am.  Rep.  200. 

Tennessee. — Nashville,  etc.,  R.  Co.  v.  Spray- 
berry,  9  Heisk.  852,  holding,  however,  that 
the  declaration  must  aver  the  statute  under 
which  it  is  brought. 

Virginia. —  Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  971,  14  S.  E.  838,  15  L.  R.  A. 
583. 

Wisconsin. —  Eingartner  v.  Illinois  Steel 
Co.,  94  Wis.  70,  68  N.  W.  664,  59  Am.  St. 
Rep.  859,  34  L.  R.  A.  503. 

United  States. —  Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445,  18  S.  Ct.  105,  42  L.  ed. 
537  [reversing  6  App.  Cas.  (D.  C.)  56]; 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S.  593,  12 
S.  Ct.  905,  36  L.  ed.  829;  Dennick  v.  New 
Jersey  Cent.  R.  Co.,  103  U.  S.  11,  26  L.  ed. 
439;  Mexican  Nat.  R.  Co.  r.  Slater,  115  Fed. 
593,  53  C.  C.  A.  239;  Burrell  v.  Fleming,  109 
Fed.  489,  47  C.  C.  A.  598  (holding  that  a 
cause  of  action  founded  on  a  statute  of  one 
state,  conferring  a  right  of  action  to  recover 
damages  for  wrongful  death,  may  be  enforced 
in  a  court  of  the  tJnited  States  sitting  in  an- 
other state,  when  it  is  not  inconsistent  with 
the  statutes  or  public  policy  of  the  state  in 
which  the  action  was  brought)  ;  Boston,  etc., 
R.  Co.  V.  Hurd,  108  Fed.  116,  47  C.  C.  A.  615, 
56  L.  R.  A.  193;  Erickson  v.  Pacific  Coast 
Steamship  Co.,  96  Fed.  80;  Van  Doren  v. 
Pennsylvania  R.  Co.,  93  Fed.  260,  35  C.  C.  A. 
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control  as  to  the  riglit  of  action,  wliilc  all  matters  pertaining  merely  to  the  remedy 

will  be  governed  by  the  lex  foriJ^' 

b.  Death  on  High  Seas.  Where  tlie  statute  of  a  state  causes  a  survival  to  tlie 
next  of  kin  of  the  right  of  action  for  damages  for  deatii  wrongfully  caused,  such 
statute  can  have  no  application  to  a  case  where  the  death  was  caused  outside  the 
jurisdiction  of  such  state  and  on  the  high  seas."  However,  Ijy  the  weight  of 
modern  antliority,  the  state  laws  follow  the  domestic  vessel  upon  the  high  seas 
until  she  comes  within  another  jurisdiction,  aTid  therefore  an  action  will  lie,  under 
a  statute  of  that  state,  for  a  death  caused  by  negligence  on  board  a  vessel  whose 
home  port  is  in  that  state,  even  though  upon  the  higli  seas,  witliout  the  jurisdic- 
tion of  any  other  sovereignty;^^  and  therefore  if  the  laws  of  the  place  where 
such  negligent  killing  occurred  give  a  right  of  action  therefor  it  may  be  enforced 
in  the  courts  of  that  state  by  an  administrator  tliere  appointed.'^ 

5.  Grounds  of  Action  —  a.  Creation  of  New  Cause  of  Action.  In  many 
jurisdictions,  under  statutes  providing  that  whenever  death  shall  be  caused  by 
wrongful  act,  such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action,  tiie  persons  who  would  have  been  liable  had  death 
not  ensued  shall  be  liable  notwithstanding  such  death,  and  designating  the  bene- 
ficiaries, it  is  held  that  such  action  is  not  a  survival  of  the  former  right  of  action, 
but  that  a  new  cause  of  action  arises,  since  there  is  an  element  in  it,  in  addition 
to  that  which  constituted  the  cause  of  action  in  favor  of  the  person  injured ; 
namely,  death  must  ensue  as  a  consequence  of  the  injury,  and  also  because  only 
the  damages  which  ensue  from  tlie  death  are  recoverable      and  under  these  stat- 


282;  Law  V.  Alabama  Western  R.  Co.,  91  Fed. 
817;  Davidow  v.  Pennsylvania  R.  Co.,  85  Fed. 
943.  See  also  Cowen  v.  Ray,  108  Fed.  320,  47 
C.  C.  A.  352. 

16.  Illinois. —  Chicago,  etc.,  R.  Co.  v. 
Rouse,  78  111.  App.  286;  Hanna  v.  Grand 
Trunk  R.  Co.,  41  111.  App.  116;  Shedd  v. 
Moran,  10  111.  App.  618. 

loiva. —  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346,  14  N.  W.  343. 

Kansas. — Burlington,  etc.,  R.  Co.  v.  Thomp- 
son, 31  Kan.  180,  1  Pac.  622,  47  Am.  Rep. 
497. 

Massachusetts. —  Walsh  v.  New  York,  etc., 
R.  Co.,  160  Mass.  571,  36  N.  E.  584,  39  Am. 
St.  Rep.  514;  Higgins  v.  Central  New  Eng- 
land, etc.,  R.  Co.,  155  Mass.  176,  29  N.  E. 
534,  31  Am.  St.  Rep.  344. 

Minnesota. —  Herrick  v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  11,  16  N.  W.  413,  47  Am. 
Rep.  771. 

Mississippi. —  Chicago,  etc.,  R.  Co.  v.  Doyle, 
60  Miss.  977. 

Neiu  York. — •  Wooden  i\  Western  New  York, 
etc.,  R.  Co.,  120  N.  Y.  10,  26  N.  E.  1050,  22 
Am.  St.  Rep.  803,  13  L.  R.  A.  458. 

Wisconsin. —  Eingartner  v.  Illinois  Steel 
Co.,  94  Wis.  70,  68  N.  W.  664,  59  Am.  St. 
Rep.  859,  34  L.  R.  A.  503. 

Vniled  titalcs. —  Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  S.  Ct.  978,  38  L.  cd. 
958. 

See  15  C(!Mt.  Dig.  tit.  "  Death,"  S  12. 

17.  Until  tlu^  law-Hiiiking  or  treaty-making 
power  has  aul,horiz(!(l  this  right  of  action 
and  ain.xcd  its  conditioiiH  and  limitations, 
coiiriH  cannot  (l('('ro<'  dainagcH  to  one  person 
for  the  death  of  another  ii[)on  tlie  higli  seas. 
Maliler  Norwich,  (^tc,  Transp.  Co.,  35  N.  Y. 
352.  See  also  VVhitford  /).  Panama  K.  Co.,  23 
N.  y.  405;  Welsh  r.  Tlio  Nortli  Cambria,  40 
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Fed.  655 ;  The  E.  B.  Ward  Jr.,  16  Fed.  255,  4 
Woods  143. 

18.  McDonald  v.  Mailory,  77  N.  Y.  546,  33 
Am.  Rep.  664;  Lindstrom  v.  International 
Nav.  Co.,  117  Fed.  170. 

Within  three-mile  limit. —  The  statute  of 
New  Jersey  giving  a  right  of  action  in  case 
of  death  by  negligence  applies  to,  and  gives 
a  right  of  action  in  case  of,  death  from  negli- 
gence occurring  on  the  seas  within  three  miles 
from  the  New  Jersey  shore.  Lennan  v.  Ham- 
burg-American Steamship  Co.,  73  N.  Y.  App. 
Div.  357,  77  N.  Y.  Suppl.  60. 

19.  Stallknecht  r.  Pennsylvania  R.  Co.,  13 
Hun  (N.  Y.)  451. 

20.  Alabama. — Smith  v.  Louisville,  etc.,  R. 
Co.,  73  Ala.  449. 

Connecticut. —  See  Andrews  r.  Hartford, 
etc.,  R.  Co.,  34  Conn.  57. 

Illinois.— RoMon  v.  Daly,  106  111.  131; 
Quincy  Coal  Co.  v.  Hood,  77  111.  68;  Chicago 
V.  Major,  18  111.  349,  68  Am.  Dec.  553. 

Indiana. —  Mallott  v.  Shimer,  153  Ind.  35, 
54  N.  E.  101,  74  Am.  St.  Rep.  278;  Pitts- 
burgh, etc.,  R.  Co.  r.  Hosea,  152  Ind.  412,  53 
N.  E.  419;  Burns  v.  Grand  Rapids,  etc.,  R. 
Co.,  113  Ind.  169,  15  N.  E.  230. 

Kansas. —  Martin  v.  Missouri  Pac.  R.  Co., 
58  Kan.  475,  49  Pac.  605;  Eureka  r.  Merri- 
field,  53  Kan.  794,  37  Pac.  113;  McCarthy  !'. 
Chicago,  etc.,  R.  Co.,  18  Kan.  46,  26  Am.  Rep. 
742;  Missouri  Pac.  R.  Co.  V.  Bennett,  5  Kan. 
A])p.  231,  47  Pac.  183. 

New  Yorlx. —  Whitford  V.  Panama  R.  Co., 
23  N.  Y.  465  (liolding  tliat  actions  for  in- 
jiiries  resulting  in  deatli,  given  to  the  admin- 
istrator, etc.,  by  statute,  are  not  based  on  a 
revivor  of  the  deceased's  cause  of  action,  but 
are  new  causes  of  action  resting  on  the  stat- 
ute) ;  O'Reilly  v.  Utah,  etc.,  Stage  Co.,  87 
Hun  400,  34  N.  Y.  Suppl.  358. 
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utes,  creating  a  new  cause  of  action  in  favor  of  designated  beneficiaries,  the  right 
of  action  tlierennder  is  not  affected  by  the  fact  that  tlie  deceased  is  instantane- 
ously killed.^^  Often,  however,  the  statutes,  unhke  Lord  Campbell's  Act  and  the 
statutes  modeled  upon  it,  do  not  create  a  new  cause  of  action  for  the  death,  but 
are  survival  statutes  under  which  the  personal  representatives  of  the  deceased 
may  bring  an  action  to  recover  damages  for  the  injury  which  caused  the  death,  in 
cases  where  the  part}'  injured  was  entitled  to  bring  such  action,  but  died  before 


Oregfon.— Perham  v.  Portland  Gen.  Electric 
Co.,  33  Oreg.  451,  53  Pac.  14,  24,  72  Am.  St. 
Rep.  730,  40  L.  R.  A.  799  (holding  that  since 
the  right  of  action  is  based  on  the  death  of 
the  injured  person,  and  not  on  the  injury  that 
caused  it,  such  right  of  action  exists,  although 
the  decedent  may  have  been  accidentally 
killed)  ;  Carlson  v.  Oregon  Short-Line,  etc.,  R. 
Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsylvania. —  Fink  v.  Garman,  40  Pa.  St. 
95. 

Utah. —  Mason  v.  Union  Pac.  R.  Co.,  7 
Utah  77,  24  Pac.  796. 

Wisconsin. —  Brown  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  137,  140,  77  N.  W.  748,  78  N.  W. 
771,  44  L.  R.  A.  579  (where  the  court  said: 
"  The  death  loss  act  of  the  English  statute 
(9  &  10  Vict.  c.  93),  commonly  called  'Lord 
Campbell's  Act,'  and  the  various  laws  of  a 
similar  kind  that  have  been  modelled  after 
it,  gave  a  new  cause  of  action,  unknown  to  the 
common  law,  for  the  benefit  of  certain  desig- 
nated classes  of  surviving  relatives.  Such 
relatives  do  not  take  the  cause  of  action  for 
damages  to  the  deceased  by  transfer  to  them 
by  operation  of  law,  or  otherwise,  but  are 
enabled  by  statute  to  recover  the  pecuniary 
loss  to  themselves  caused  by  the  wrongful 
taking  off  of  the  decedent,  the  continuation  of 
whose  life  would  have  been  beneficial  to 
them");  Topping  v.  St.  Lawrence,  &6  Wis. 
526,  57  N.  W.  365. 

United  States. —  Northern  Pac.  R.  Co.  V. 
Adams,  116  Fed.  324,  54  C.  C.  A.  196;  The 
Oregon,  73  Fed.  846;  The  City  of  Norwalk, 
55  Fed.  98;  Holland  v.  Brown,  35  Fed.  43, 
13  Sawy.  284;  Hulbert  v.  Topeka,  34  Fed. 
510;  Roach  v.  Imperial  Min.  Co.,  7  Fed. 
698.  7  Sawy.  224.  See  also  Ladd  v.  Foster, 
31  Fed.  827,  12  Sawy.  547;  Lung  Chung  v. 
Northern  Pac.  R.  Co.,  19  Fed.  254,  10  Sawy. 
17. 

England. —  Seward  r.  Tlie  Vera  Cruz,  10 
App.  Cas.  59,  5  Aspin.  386,  49  J.  P.  324,  54 
L.  J.  P.  9,  52  L.  T.  Rep.  N.  S.  474,  33  Wkly. 
Rep.  477 ;  Pym  v.  Great  Northern  R.  Co.,  4 
B.  &  S.  396,  "lO  Jur.  N.  S.  199,  32  L.  J.  Q.  B. 
377,  8  L.  T.  Rep.  N.  S.  734,  11  Wkly.  Rep. 
922,  116  E.  C.  L.  396. 

See  15  Cent.  Dig.  tit.  "Death,"  §  15. 

Two  causes  of  action. —  It  has  been  held  in 
Vermont,  under  the  acts  of  Nov.  15,  1847, 
and  of  1849,  that  where  death  occurs  in  con- 
sequence of  a  bodily  injury,  two  causes  of 
action  may  arise  —  one  in  favor  of  decedent 
for  his  loss  and  suffering  resulting  from  the 
injury  in  his  lifetime,  and  revived  by  the  act 
of  1847,  and  the  other  founded  on  his  death, 
or  on  the  damages  resulting  from  his  death, 
to  his  widow  and  next  of  kin,  under  the  act  of 


1849.  Needham  v.  Grank  Trunk  R.  Co.,  38 
Vt.  294. 

21.  Connecticut. —  Broughel  v.  Southern 
New  England  Tel.  Co.,  73  Conn.  614,  48  Atl. 
751,  84  Am.  St.  Rep.  176  [affirming  72  Conn. 
617,  45  Atl.  435,  49  L.  R.  A.  406]  (decided 
under  a  statute,  providing  that  causes  of 
action  for  injuries  to  the  person  of  decedent, 
whether  the  same  result  in  instantaneous 
death  or  otherwise,  survive  to  his  personal 
representative,  and  holding  that  under  such 
statute  a  recovery  can  be  had  for  mere  loss 
of  life  alone)  ;  Murphy  v.  New  York,  etc.,  R. 
Co.,  30  Conn.  184. 

Indiana. — •  Malott  v.  Shimer,  153  Ind.  35, 
54  N.  E.  101,  74  Am.  St.  Rep.  278. 

Louisiana. —  Hamilton  i\  Morgan's  Steam- 
ship Co.,  42  La.  Ann.  824,  8  So.  586. 

Michigan. —  See  Dolson  r.  Lake  Shore,  etc., 
R.  Co.,  128  Mich.  444,  87  N.  W.  629. 

New  York. —  Brown  v.  Buffalo,  etc.,  R.  Co., 
22  N.  Y.  191. 

Pennsylvania. —  Fink  V.  Garman,  40  Pa.  St. 
95. 

South  Carolina. —  Reed  v.  Northeastern  R. 
Co.,  37  S.  C.  42,  14  S.  E.  289  [folloiving  Price 
V.  Richmond,  etc.,  R.  Co.,  33  S.  C.  556,  12 
S.  E.  413,  26  Am.  St.  Rep.  700]. 

Tennessee. —  Haley  v.  Mobile,  etc.,  R.  Co.,  7 
Baxt.  239;  Fowlkes  v.  Nashville,  etc.,  R.  Co., 
5  Baxt.  663,  9  Heisk.  829;  Nashville,  etc.,  R. 
Co.  V.  Prince,  2  Heisk.  580  [overruling  on  this 
point  Louisville,  etc.,  R.  Co.  v.  Burke,  6 
Coldw.  45]. 

United  States. —  Missouri,  etc.,  R.  Co.  i'. 
Elliott,  102  Fed.  96,  42  C.  C.  A.  188;  Sternen- 
berg  V.  Mailhos,  99  Fed.  43,  39  C.  C.  A.  403 
[citing  Gulf,  'etc.,  R.  Co.  v.  Compton,'75  Tex. 
667,  13  S.  W.  667,  and  distinguishing  Winnt 
l\  International,  etc.,  R.  Co..  74  Tex.  32,  11 
S.  W.  907,  5  L.  R.  A.  172]  ;  Matz  v.  Chicago, 
etc.,  R.  Co.,  85  Fed.  180;  Roach  v.  Imperial 
Min.  Co.,  7  Fed.  698,  7  Sawy.  224. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  18. 

Where  conscious  suffering  precedes  death. 
— •  It  was  held  in  Massachusetts  that  where 
the  decedent,  an  employee,  while  descending 
from  a  car  which  was  traveling  at  about  four 
miles  an  hour,  fell  and  caught  his  feet  in  the 
car  and  was  carried  about  one  hundred  and 
eighty  feet  and  was  then  instantly  killed, 
there  could  be  no  recovery  under  the  Em- 
ployers' Liability  Act,  allowing  recovery  by 
such  persons  where  an  employee  was  instantly 
killed,  or  died  without  conscious  suffering,  as 
the  result  of  the  employer's  negligence,  since 
defendant's  death  could  not  be  said  to  be  with- 
out conscious  suffering.  Martin  v.  Boston, 
etc.,  R.  Co.,  175  Mass.  502,  56  N.  E. 
719. 
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exercising  sucli  riglit.^'^  And  in  Beveral  jurisdictions,  under  the  peculiar  wording 
of  tlie  statute,  the  personal  representative  can  only  recover  sucli  damages  as  the 
deceased  suffered  up  to  the  time  of  his  death,  and  hence  no  action  can  be  main- 
tained under  such  a  statute  where  the  death  was  instantaneous.^' 

b.  Acts  or  Omissions  For  Which  Recovery  May  Be  Had  —  (\)  General  Rule. 
In  most  cases  the  question  of  the  rigiit  to  reci;ver  for  the  death  of  a  person  by 
wrongful  act  is  merely  a  question  of  negligence,  and  is  to  be  governed  by  the 
same  principles  and  considerations  as  questions  of  negligence  where  the  results 
are  less  serious.^ 

(ii)  Ordinary  Neglect  or  Omission.  Where  the  statute  gives  a  right  of 
action  for  death  caused  by  wrongful  act,  by  reason  of  the  negligence,  unskilfulness, 
or  default  of  defendant  or  his  agent,  recovery  may  be  had  for  ordinary  negli- 
gence or  carelessness.^^ 


22.  Arkansas. —  St.  Louis,  etc.,  E,.  Co.  v. 
Dawson,  68  Ark.  1,  56  S.  W.  46  (holding  th<at 
the  cause  of  action  survived  the  personal  rep- 
resentative of  the  decedent,  if  decedent  lived 
after  the  act  constituting  the  cause  of  action, 
Avhether  conscious  or  not)  ;  Davis  v.  St.  Louis, 
etc.,  R.  Co.,  53  Ark.  117,  13  S.  W.  801,  7 
L.  R.  A.  283. 

Connecticut. —  Budd  v.  Meriden  Electric  R. 
Co.,  69  Conn.  272,  37  Atl.  683. 

Iowa. —  Sherman  v.  Western  Stage  Co.,  24 
Iowa  515.  See  Conners  v.  Burlington,  etc.,  R. 
Co.,  71  Iowa  490,  32  N.  W.  465,  60  Am.  Rep. 
814. 

Kansas. —  See  Atchison,  etc.,  R.  Co.  v. 
Napole,  55  Kan.  401,  40  Pac.  669;  Berry  v. 
Kansas  City,  etc.,  R.  Co.,  52  Kan.  759,  34 
Pac.  805,  39  Am.  St.  Rep.  371. 

Massachusetts. —  Maher  v.  Boston,  etc.,  R. 
Co.,  158  Mass.  36,  32  N.  E.  950;  Mulcliahey 
V.  Washburn  Car-Wheel  Co.,  145  Mass.  28i, 
14  N.  E.  106,  1  Am.  St.  Rep.  458;  Riley  v. 
Connecticut  River  R.  Co.,  135  Mass.  292 ; 
Corcoran  v.  Boston,  etc.,  R.  Co.,  133  Mass. 
507;  Bancroft  v.  Boston,  etc.,  R.  Corp.,  11 
Allen  34;  Kearney  v.  Boston,  etc.,  R.  Corp.,  9 
Cush.  108. 

Michigan. —  Jones  r.  McMillan,  129  Mich. 
86,  88  N.  W.  206 ;  Dolson  v.  Lake  Shore,  etc., 
R.  Co.,  128  Mich.  444,  87  N.  W.  629. 

Mississippi. —  Illinois  Cent.  R.  Co.  r.  Pen- 
dergrass,  69  Miss.  425,  12  So.  954. 

Missouri. —  Gray  v.  McDonald,  104  Mo.  303, 
16  S.  W.  398. 

South  Dakota. — Belding  v.  Black  Hills,  etc., 
R.  Co.,  3  S.  D.  369,  53  N.  W.  750. 

Tennessee. —  Whaley  v.  Catlet,  103  Tenn. 
347,  53  S.  W.  131. 

United  Slates. —  Lyon  v.  Boston,  etc.,  R. 
Co.,  107  Fed.  386. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  15  ci  scq. 

23.  Bligli  r.  Biddcford,  etc.,  R.  Co.,  94 
Me.  499,  48  Atl.  112;  Bancroft  v.  Boston, 
etc.,  R.  Corp.,  11  Allen  (Mass.)  34;  Hollcn- 
beck  V.  Bcrksliire  R.  Co.,  0  Cush.  (Mass.) 
478  (holding,  liowcvcr,  that  if  the  deceased 
lived  an  a ppiccia hie  time  after  the  injury, 
the  cause  of  aclidii  uoiihl  survive  to  his  per- 
Konal  rej)reneiil  a  I  i  \  I  lie  survival  of  the  ac- 
tion not  (lc[)<'riil i iif^-  on  I, lie  intcllijjciicc,  con- 
seioUHnCHM,  di-  menial  caiiacily  (if  tlii'  diTraMcd 
after  the  injury  which  rcsultc^d  in  liis  dcatii)  ; 
Kearney  f.  ISosion,  etc.,  R.  Corp.,  9  Cush. 
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(Mass.)  108;  Belding  v.  Black  Hills,  etc.,  R. 
Co.,  3  S.  D.  369,  53  N.  W.  750;  Louisville, 
etc.,  R.  Co.  V.  Burke,  46  Tenn.  45. 

24.  Texas,  etc.,  R.  Co.  v.  Crowder,  70  Tex. 
222,  7  S.  W.  709.  And  see,  generally.  Negli- 
gence. 

25.  Alahama. — Shannon  v.  JefTerson  Countv, 
125  Ala.  384,  27  So.  977. 

Indiana. —  American  Tin-Plate  Co.  i".  Guv, 
25  Ind.  App.  588,  58  N.  E.  738. 

loiva. —  Donaldson  v.  Mississippi,  etc.,  E. 
Co.,  18  Iowa  280,  87  Am.  Dee.  391. 

Kentucky.—  Schoolcraft  v.  Louisville,  etc., 
R.  Co.,  92  Ky.  233,  17  S.  W.  567,  13  Ky.  L. 
Rep.  517,  14  L.  R.  A.  579  (holding,  however, 
that  in  an  action  against  a  railroad  com- 
pany for  death  through  its  negligence  of  one 
not  employed  by  it,  the  character  of  the  negli- 
gence alleged  must  determine  whether  the 
action  is  under  Gen.  St.  c.  57,  §  3,  which  pro- 
vides an  action  for  the  loss  of  life  caused  by 
wilful  neglect  of  defendant,  or  under  section 
1,  which  provides  an  action  for  neglect  or 
carelessness  of  such  company)  ;  Louisville, 
etc.,  R.  Co.  V.  Smith,  87  Ky.  501,  9  S.  W. 
493,  10  Ky.  L.  Rep.  514;  Illinois  Cent.  R.  Co. 
r.  Josey,  110  Ky.  342,  61  S.  W.  703,  22  Ky.  L. 
Rep.  1795,  54  L.  R.  A.  78  (holding  that  under 
the  Kentucky  statutes  gross  negligence  is  not 
necessary  to  entitle  an  administrator  to  com- 
pensatory damages  for  the  negligent  killing 
of  his  intestate).  See  Harris  v.  Kentucky 
Timber,  etc.,  Co.,  43  S.  W.  462,  45  S.  W.  94, 
19  Ky.  L.  Rep.  1731. 

Minnesota. —  McLean  v.  Burbank,  12  Minn. 
530. 

Mississippi. —  Bussey  v.  Gulf,  etc.,  R.  Co., 
79  Miss.  597,  31  So.  212. 

Missouri. —  Buddenberg  v.  Charles  P.  Chou- 
teau Transp.  Co.,  108  Mo.  394,  18  S.  W.  970. 

Neiv  I'or/f .— Gibnev  v.  State,  137  N.  Y.  1. 
33  N.  E.  142,  33  Am.  St.  Rep.  690,  19  L.  R.  A. 
365;  Baker  v.  Bailey.  16  Barb.  54,  holding 
that  in  such  an  action  it  is  no  defense  that 
the  act  was  not  intentional. 

'/cwts.-— liendrick  v.  Walton,  69  Tex.  192, 
6  S.  W.  749;  McCue  Klein,  00  Tex.  168, 
48  Am.  Rep.  260,  where  it  was  held  that  one 
wlio  induced  nnotlier,  whose  faculties  were 
impaired  by  (lie  use  of  intoxicants,  to  drink 
li(|U(n-  on  a,  waj^er  lo  such  an  excess  as  to 
cause  death,  wns  liable  in  damages  therefor. 
See  also  Showers  v.  Yeaney,  9  Pa.  Co.  Ct.  09. 


DEATH 


[13  Cye.]  319 


\  (ill)  Wilful  Neolect.  Under  a  statute  giving  a  right  of  action  for  death 
I  by  wrongful  act,  where  the  killing  is  wilful,  wilfnl  neglect  of  defendant  or  his 
j   agent  must  be  shown  in  order  to  maintain  the  action.^" 

■  (iv)  Unlawful  IIojmicide.  Under  a  statute  giving  designated  persons  a 
right  of  action  for  the  unlawful,  wilful  homicide  of  a  person,  such  action  may  be 
maintained  where  such  homicide  amounts  to  murder  or  only  voluntary  man- 
slaughter.^^ Where,  however,  the  homicide  is  cither  justifiable  or  excusable,  no 
cause  of  action  for  damages  will  arise  under  such  a  statute.^  Under  a  statute  of 
this  nature,  defendant  is  liable  in  an  action  for  damages,  although  he  may  also  be 
liable  to  criminal  ])rosecution.^^ 

e.  Proximate  Cause.  The  wrongful  act,  neglect,  or  default  must  have  been 
the  proximate  cause  of  death  in  order  to  give  a  right  of  action  therefor,  but  such 
act,  neglect,  or  default  is  the  proximate  cause  of  death  within  the  rule  if  it  inflicts 
a  fatal  injury,  although  the  death  that  would  have  resulted  therefrom  is  hastened 


See  Van  Camp  v.  Aldrich,  5  Ohio  Dec.  (Re- 
print) 92,  4  Am.  L.  Rec.  454. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  16. 

Passive  neglect. —  It  has  been  lield  under 
the  Rhode  Island  statute,  giving  a  right  of 
action  where  death  ensues  for  an  "  injury  in- 
flicted by  the  wrongful  act  of  another,"  that 
such  action  cannot  be  maintained  against  one 
charged  only  with  passive  neglect  or  a  mere 
omission  of  duty.  Myette  v.  Gross,  18  R.  T. 
729,  30  Atl.  602;  Bradbury  r.  Furlong,  13 
R.  I.  15,  43  Am.  Rep.  1.  Under  the  Texas 
statvite,  providing  that  an  action  for  death 
may  be  brought  where  the  death  is  caused  by 
the  negligence  or  carelessness  of  the  pro- 
prietor or  owner  of  any  railroad,  or  by  the 
unfitness,  negligence,  or  carelessness  of  his 
servants  or  agents,  it  was  held  that  the  re- 
covery under  this  act  was  not  limited  to  a 
death  resulting  from  the  railroad's  operation 
of  its  road  in  its  capacity  as  a  carrier  only, 
but  extended  to  a  death  resulting  from  the 
negligence  of  a  servant  of  the  railroad  com- 
pany employed  to  nurse  a  smallpox  camp  in 
connection  with  a  hospital  maintained  by  the 
railroad  as  a  part  of  the  legal  department. 
Missouri,  etc.,  R.  Co.  v.  Freeman,  (Tex.  Civ. 
App.  1903)  73  S.  W.  542. 

Unfitness  of  employee. — Under  a  Massachu- 
setts statute,  giving  a  right  of  action  against 
a  railway  company  for  the  death  of  a  pas- 
senger if  such  death  is  caused  through  the 
unfitness  of  an  employee,  it  has  been  held  that 
the  fact  that  the  death  of  an  aged  passenger 
was  caused  by  the  conductor's  negligence  in 
starting  the  car  too  soon,  while  he  was  getting 
into  the  car,  was  not  alone  sufficient  evidence 
of  the  employee's  unfitness  to  justify  a  re- 
covery under  the  statute.  Gordon  v.  West 
End  St.  R.  Co.,i  175  Mass.  181,  55  N.  E. 
990. 

26.  King  V.  Henkie,  80  Ala.  505,  60  Am. 
Rep.  119;  Hackett  v.  Smelsley,  77  111.  109; 
Louisville,  etc.,  R.  Co.  r.  Brice,  84  Ky.  298, 
1  S.  W.  483,  8  Ky.  L.  Rep.  271;  Reinder  r. 
Black,  etc..  Coal  Co.,  13  S.  W.  719,  12  Ky.  L. 
Rep.  30;  Rogers  r.  Hughes,  87  Ky.  185,  8 
S.  W.  16,  10  Ky.  L.  Rep.  68;  Derby  v.  Ken- 
tucky Cent.  R.  Co.,  4  S.  W.  303,  9  Ky.  L.  Rep. 
153 ;  Campbell  V.  Houston,  etc.,  R.  Co.,  2  Tex. 
Unrep.  Cas.  473,  holding  that  plaintiff  who 


seeks  exemplary  damages  in  an  action  for 
wrongfully  causing  the  deatli  of  his  intestate 
must  either  charge  the  death  to  have  resulted 
from  the  wilful  commission  of  some  act  of 
defendant,  or  that  it  was  induced  by  a  wilful 
omission  of  duty  on  his  part  or  from  gross  neg- 
ligence or  malice.  See  also  Cliiles  v.  Drake,  2 
Mete.  (Ky.)  146,  74  Am.  Dec.  406. 

Where  killing  was  intentional. —  It  was 
held  in  Spring  v.  Glenn,  12  Busn  (Ky.)  172, 
under  a  statute  giving  a  right  of  action 
against  one  by  whose  "  wilful  neglect "  an- 
other is  killed,  that  such  statute  did  not  au- 
thorize a  suit  by  a  personal  representative  of 
one  killed  intentionally;  that  the  element  of 
negligence  must  enter  into  the  act  of  killing. 
See  also  Winnegar  v.  Central  Pass.  R.  Co.,  85 
Ky.  547,  4  S.  W.  237,  9  Ky.  L.  Rep.  156  (hold- 
ing that  under  the  Kentucky  statute,  giving 
to  an  administrator  the  right  of  action  for 
the  death  of  his  intestate,  when  caused  by  the 
neglect  of  servants  or  agents  of  a  corporation, 
an  action  cannot  be  maintained  against  a  rail- 
road company  for  the  death  of  a  passenger 
caused  by  an  employee  wilfully  assaulting  him 
and  throwing  him  off  the  car )  ;  Morgan  V. 
Thompson,  82  Ky.  383,  6  Ky.  L.  Rep.  499. 

Wilful  neglect  defined. —  "  Wilful  neglect," 
within  the  meaning  of  Ky.  Gen.  St.  c.  57, 
§  3,  making  persons  or  corporations  liable  in 
an  action,  by  the  widow  or  personal  represen- 
tative, for  punitive  damages  for  loss  of  life 
through  their  "  wilful  neglect,"  or  that  of 
their  agents  or  servants,  has  been  defined  to 
be  intentional  neglect  or  recklessness  evi- 
dencing an  intent  to  injure.  Louisville,  etc., 
R.  Co.  V.  Coniff,  27  S.  W.  865,  16  Ky.  L.  Rep. 
296. 

27.  McDonald  r.  Eagle,  etc.,  Mfg.  Co.,  67 
Ga.  761,  68  Ga.  839;  Weekes  Cottingham, 
58  Ga.  559;  McClurg  v.  Ingleheart,  33  S.  W. 
80,  17  Ky.  L.  Rep.  913;  Vawter  v.  Hultz,  112 
Mo.  633,  20  S.  W.  689;  Stephens  v.  Wallace, 
10  Tex.  Civ.  App.  44,  30  S.  W.  1099. 

28.  McDonald  v.  Eagle,  etc.,  Mfg.  Co.,  68 
Ga.  839;  Western,  etc.,  R.  Co.  v.  Strong,  52 
Ga.  461;  Morgan  v.  Durfee,  69  Mo.  469,  33 
Am.  Rep.  508.  See  also  Burnham  v.  Stone, 
101  Cal.  164,  35  Pac.  627. 

29.  Kain  v.  Larkin,  56  Hun  (N.  Y.)  79,  9 
N.  Y.  Suppl.  89. 
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or  anticipated  hy  8ome  otlicr  cause,^'  such  as  an  unskilful  surgical  operation  or 
tlie  like. 

d.  Loss  or  Injury  to  Beneficiary.  Under  statutes  ]>rovjding  that  tlie  designated 
beneficiaries  shall  recover  such  damages  for  death  by  wrongful  act  as  the  jury 


30.  Alabama. —  Thompson  v.  Louisville, 
etc.,  E.  Co.,  91  Ala.  496,  8  So.  400,  11  L.  R.  A. 
146. 

Arkansas. —  Texas,  etc.,  R.  Co.  v.  Orr,  46 
Ark.  182. 

Georgia. — iSee  also  Southern  R.  Co.  v.  Webb, 
116  Ga.  152,  42  S.  E.  395,  59  L.  R.  A.  109. 

Illinois. —  Merrihew  v.  Chicago  City  R.  Co., 
92  111.  App.  346;  Chase  v.  Nelson,  39  111.  App. 
53. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  v.  Buck, 
96  Ind.  346,  49  Am.  Rep.  168. 

Massachusetts. —  Daniels  v.  New  York,  etc., 
R.  Co.,  183  Mass.  393,  67  N.  E.  424,  62 
L.  R.  A.  751. 

Michigan. —  Beauchamp  v.  Saginaw  Min. 
Co.,  50  Mich.  163,  15  N.  W.  65,  45  Am.  Rep. 
30. 

Missouri. —  Jackson  v.  St.  Louis,  etc..  R. 
Co.,  87  Mo.  422,  56  Am.  Rep.  460  (holding 
that  an  action  will  not  lie  where  the  injury 
did  not  cause  but  only  hastened  the  death  of 
the  injured  party)  ;  Nagel  v.  Missouri  Pac. 
R.  Co.,  75  Mo.  653,  42  Am.  Rep.  418. 

New  York. —  Sullivan  v.  Tioga  R.  Co.,  112 
N.  Y.  643,  20  N.  E.  569,  8  Am.  St.  Rep.  793 ; 
Sauter  v.  New  York  Cent.,  etc.,  R.  Co.,  60 
N.  Y.  50,  23  Am.  Rep.  18;  Koch  v.  Zimmer- 
mann,  85  N.  Y.  App.  Div.  370,  83  N.  Y.  Suppl. 
339;  McQuade  v.  Metropolitan  St.  R.  Co.,  84 
N.  Y.  App.  Div.  637,  82  N.  Y.  Suppl.  720; 
Hoey  V.  Metropolitan  St.  R.  Co.,  70  N.  Y. 
App.  Div.  00,  74  N.  Y.  Suppl.  1113  [modify- 
ing 36  Misc.  93,  72  N.  Y.  Suppl.  544]  ;  Bruss 
V.  Metropolitan  St.  R.  Co.,  66  N.  Y.  App.  Div. 
554,  73  N.  Y.  Suppl.  256  (holding  that  the 
evidence  would  sustain  a  finding  that  the  in- 
jury was  the  proximate  cause  of  death)  ;  Tait 
V.  Buffalo  R.  Co.,  55  N.  Y.  App.  Div.  507,  67 
N.  Y.  Suppl.  403 ;  Turner  v.  Nassau  Electric 
R.  Co.,  41  N.  Y.  App.  Div.  213,  58  N.  Y. 
Suppl.  490  (where,  upon  the  evidence,  it  was 
held  that  defendant's  negligence  was  the  prox- 
imate cause  of  death)  ;  Caven  r.  Troy,  15 
N.  Y.  App.  Div.  103,  44  N.  Y.  Suppl.  244; 
Weber  v.  Third  Ave.  R.  Co.,  12  N.  Y.  App.  Div. 
512,  42  N.  Y.  Suppl.  789  (where  the  evidence 
was  held  not  to  show  that  the  injury  was  the 
proximate  cause  of  death)  ;  Ginna  r.  Second 
Ave.  R.  Co.,  8  Hun  494;  Sauter  i\  New  York 
Cent.,  etc.,  R.  Co.,  6  Hun  440;  Mitchell  v. 
Cody,  0  Misc.  307,  26  N.  Y.  Suppl.  781. 

OWo.— Ronker  v.  St.  John,  21  Oldo  Cir.  Ct. 
39,  11  Ohio  Cir.  Dec.  434. 

Pennsylvania. —  McCalTerty  r.  Ponnsylvania 
R.  Co.,  193  Pa.  St.  339,  44  Atl.  435,  74  Am.  St. 
Rep.  ()90 ;  Honhle  v.  Allegheny  Heating  Co., 
5  Pa.  Super.  Ct.  21. 

'/Vnnr.s.wr.— White  v.  Conly,  14  Lea  51,  52 
Am.  Rej).  154;  Wagner  V.  VVoolsey,  2  Hcisk. 
235. 

Texas. —  Brush  Electric  Light,  etc.,  Co. 
Lefevre,  (Civ.  A])p.  1900)  55  S.  W.  3!)6. 

United  States. —  Kclieircr  v.  WaHliingtoii 
City  Midlanil,  etc.,  R.  Co.,  105  U.  S.  249,  252, 
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26  L.  fid.  1070  (where  a  person  was  so  in- 
jured in  a  railroad  collision  that  he  subse- 
quently Ijecanie  deranged  and  eight  montha 
afterward  committed  suicide,  and  the  court 
held  that  the  proximate  cause  of  his  death 
was  his  own  act,  and  that  no  action  would 
lie  against  the  railroad  company  for  negli- 
gently causing  his  death.  Miller,  .J.,  in  de- 
livering the  opinion  of  the  court,  said:  ''  The 
argument  is  not  sound  which  seeks  to  trace 
this  immediate  cause  of  the  death  through 
the  previous  stages  of  mental  aberration, 
physical  suffering,  and  eight  months'  disease, 
and  medical  treatment  to  the  original  acci- 
dent on  the  lailroad.  Such  a  course  of  pos- 
sible or  even  logical  argument  would  leal 
back  to  that  '  great  first  cause  least  under- 
stood '  in  which  the  train  of  all  causation 
ends.  .  .  .  His  insanity,  as  the  cause  of  final 
destruction,  was  as  little  the  natural  or 
probable  result  of  the  negligence  of  the  rail- 
way officials,  as  his  suicide,  and  each  of  these 
are  casual  or  unexpected  causes,  intervening 
between  the  act  which  injured  him,  and  his 
death")  ;  The  Onoko,  100  Fed.  477. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  19. 

Proximate  cause  defined. —  In  Seifter  v. 
Brooklyn  Heights  R.  Co.,  169  N.  Y.  254,  258. 
02  N.  E.  349,  the  court,  by  Parker,  C.  J.,  said : 
"  It  will  be  well  to  have  in  mind  the  rule 
upon  that  subject  as  it  was  last  expressed  by 
this  court  in  Laidlaw  v.  Sage,  158  N.  Y.  73, 
52  N.  E.  679,  688,  44  L.  R.  A.  216 :  'A  proxi- 
mate cause  is  one  in  which  is  involved  the 
idea  of  necessity.  It  is  one  the  connection 
between  which  and  the  effect  is  plain  ani 
intelligible ;  it  is  one  which  can  be  used  as  a 
term  by  which  a  proposition  can  be  demon- 
strated, that  is,  one  which  can  be  reasoned 
from  conclusively.  A  remote  cause  is  one 
which  is  inconclusive  in  reasoning,  because 
from  it  no  certain  conclusion  can  be  legiti- 
mately drawTi.  In  other  words,  a  remote 
cause  is  a  cause  the  connection  between  which 
and  the  effect  is  uncertain,  vague  or  inde- 
terminate. .  .  .  The  pro.ximate  cause  being 
given,  the  effect  must  follow.' " 

Two  or  more  concurrent  causes. —  To  attri- 
bute death  to  two  or  more  concurrent  causes, 
each  must  be  a  i^rominent.  efficient  cause;  for 
if  one  of  the  alleged  causes  operates  slightly 
with  another,  which  is  a  prominent,  efficient 
cause,  then  the  proximate  cause  of  death 
should  be  traced  to  the  latter.  Ellyson  i'. 
International,  etc.,  R.  Co.,  (Te.\.  Civ.  App. 
1903)  75  S.  W.  808. 

The  common-law  presumption  in  criminal 
cases  that  an  injury  was  not  the  proximate 
cause  of  the  death,  because  it  did  not  occur 
within  a  year  and  a  day,  does  not  apply  to 
civil  ciises.  Western,  etc.,  R.  Co.  v.  Bass,  104 
(Ja.  390,  30  S.  E.  874;  Purcell  r.  Lauer,  14 
N.  Y.  App.  Div.  33,  43  N,  Y,  Suppl.  988,  4 
N.  Y.  Anuot.  Cas.  129  |  ;  Schliehting  v.  Wint- 
gen,  25  Hun  (N.  Y.)  020;  Louisville,  etc., 
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shall  deem  a  fair  and  jnst  compensation  with  reference  to  pecuniary  injury 
resulting  from  the  death  to  such  beneticiaries,  some  pecuniary  loss  must  have 
resulted  to  the  beneticiaries  named  in  the  statute  in  order  to  entitle  them  to  main- 
tain tiie  action,^'  although  according  to  the  better  rule  it  need  not  be  shown  that 
such  beneticiaries  had  a  legal  claim  on  the  deceased  for  support.^^  Under  some 
statutes,  however,  giving  a  right  of  action  for  death  by  wrongful  act  to  persons 
who  were  dependent  upon  deceased  for  support,  it  has  been  held  that  there  can 
be  no  recovery  by  such  next  of  kin  where  no  legal  obligation  rested  upon 
decedent  to  support  them.^ 


R.  Co.  V.  Clarke,  152  U.  S.  230,  14  S.  Ct.  579, 
38  L.  ed.  422. 

31.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Wil- 
son, 12  Colo.  20,  20  Pac.  340. 

Georgia. —  East  Tennessee,  etc.,  R.  Co.  v. 
Maloy,  77  Ga.  237,  2  S.  E.  941 ;  Bell  v.  Cen- 
tral R.  Co.,  73  Ga.  520  (holding  that  the 
parent's  right  to  compensation  for  the  killing 
of  his  child  rests  on  loss  of  service)  ;  Bell  c. 
Wooten,  53  Ga.  084;  Shields  v.  Yonge,  15  Ga. 
349,  60  Am.  Dec.  698. 

Illinois. — -Chicago  v.  Scholten,  75  111.  468; 
Chicago,  etc.,  R.  Co.  v.  Swett,  45  111.  197,  92 
Am.  Dec.  206;  Callaway  v.  Spurgeon,  63  111. 
App.  571;  Bradley  v.  Sattler,  54  111.  App.  504. 

Indiana. — Wabash  R.  Co.  f.  Cregau,  23  Ind. 
App.  1,  54  N.  E.  767. 

A'ew^Mcfcj/.— Lexington  City  R.  Co.  v.  Kayse, 
10  Ky.  L.  Rep.  321. 

Massachusetts. —  Welch  v.  New  York,  etc., 
R.  Co.,  182  Mass.  84,  64  N.  E.  695  :  Houlihan 
V.  Connecticut  R.  Co.,  164  Mass.  555,  42  N.  E. 
108;  Daly  v.  New  Jersey  Steel,  etc.,  Co.,  155 
Mass.  1,  29  N.  E.  507. 

Missouri. —  Hennesey  v.  Bavarian  Brewing 
Co.,  03  Mo.  App.  111. 

Pennsylvania.—  Schnatz  v.  Philadelphia, 
etc.,  R.  Co.,  160  Pa.  St.  002,  28  Atl.  952; 
Pennsylvania  R.  Co.  v.  Adams,  55  Pa.  St.  490 ; 
Deni  i;.  Pennsylvania  R.  Co.,  19  Pa.  Co.  Ct.  7 ; 
Moe  V.  Smiley,  23  Wkly.  Notes  Cas.  461;  Le- 
high Iron  Co.  V.  Rupp,  12  Wkly.  Notes  Cas. 
47. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Johnston, 
78  Tex.  536,  15  S.  W.  104;  Missouri  Pac.  R. 
Co.  V.  Henry,  75  Tex.  220,  12  S.  W.  828; 
Galveston,  etc.,  R.  Co.  v.  Polk,  (Civ.  App. 
1901)  63  S.  W.  343;  Proctor  v.  San  Antonio 
St.  R.  Co.,  26  Tex.  Civ.  App.  148,  62  S.  W. 
938,  939 ;  Texas,  etc.,  R.  Co.  v.  Brown,  14  Tex. 
Civ.  App.  697,  39  S.  W.  140;  St.  Louis  South- 
western R.  Co.  V.  Bishop,  14  Tex.  Civ.  App. 
504,  37  S.  W.  704 ;  Ft.  Worth,  etc.,  R.  Co.  v. 
Floyd,  (Civ.  App.  1893)  21  S.  W.  544. 

United  States. —  Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  90,  18  L.  ed.  591 ;  In  re  Cal- 
ifornia Nav.,  etc.,  Co.,  110  Fed.  078. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  20  et  seq. 

32.  Illinois. —  Chicago  v.  Scholten,  75  111. 
408;  Chicago,  etc.,  R.  Co.  v.  Swett,  45  111.  197, 
92  Am.  Dec.  206. 

Maine. —  McKay  v.  New  England  Dredging 
Co.,  92  Me.  454,  43  Atl.  29. 

Massachusetts. —  Daly  v.  New  Jersey  Steel, 
etc.,  Co.,  155  Mass.  I,  29  N.  E.  507. 

New  York. —  Dickens  v.  New  York  Cent.  R. 
Co.,  28  Barb.  41;  Keller  v.  New  York  Cent. 
R.  Co.,  17  How.  Pr.  102;  Palmer  v.  New  York 
[21] 


Cent.,  etc.,  R.  Co.,  5  N.  Y.  St.  430,  26  N.  Y. 
Wkly.  Dig.  26. 

Pennsylvania. —  Schnatz  v.  Philadelphia, 
etc.,  R.  Co.,  160  Pa.  St.  602,  28  Atl.  952; 
Pennsylvania  R.  Co.  v.  Adams,  55  Pa.  St.  499. 

South  Carolina. —  Petrie  v.  Columbia,  etc., 
R.  Co.,  29  S.  C.  303,  7  S.  E.  515. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Cowser,  57 
Tex.  293;  Atchison,  etc.,  R.  Co.  v.  Van  Belle, 
26  Tex.  Civ.  App.  511,  64  S.  W.  397;  Gulf, 
etc.,  R.  Co.  V.  Southwick,  (Civ.  App.  1895) 
30  S.  W.  592;  San  Antonio,  etc.,  R.  Co.  v. 
Long,  (Civ.  App.  1894)  26  S.  W.  114. 

Vermont. — -  Boyden  v.  Fitchburg  R.  Co.,  70 
Vt.  125,  39  Atl.  771. 

Wisconsin.—  Tuteur  v.  Chicago,  etc.,  R.  Co., 
77  Wis.  505,  46  N.  W.  897. 

United  States. —  Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  90,  18  L.  ed.  591;  Brennan  v. 
Molly  Gibson  Consol.  Min.,  etc.,  Co.,  44  Fed. 
795;  Maryland  v.  Baltimore,  etc.,  R.  Co.,  16 
Fed.  Cas.  No.  9,219,  1  Hughes  337. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  20. 

Under  certain  statutes  fixing  a  fine  or  pen- 
alty upon  corporations  for  the  death  of  a 
person  caused  by  their  negligence,  it  has  been 
held  that  it  is  not  necessary  to  show  a  pecu- 
niary loss  in  order  to  entitle  the  designated 
beneficiaries  to  recover  a  fine  or  penalty. 
Goodsell  V.  Hartford,  etc.,  R.  Co.,  33  Conn. 
51;  Philpott  V.  Missouri  Pac.  R.  Co.,  85  Mo. 
164;  Oldfield  v.  New  York,  etc.,  R.  Co.,  14 
N.  Y.  310;  Keller  v.  New  York  Cent.  R.  Co., 
2  Abb.  Dec.  (N.  Y.)  480,  24  How.  Pr.  (N.  Y.) 
172;  Grotenkemper  v.  Harris,  25  Ohio  St. 
510. 

S3.  Duvall  V.  Hunt,  34  Fla.  85,  15  So.  876 
(where  the  adult  sisters  of  deceased  were 
strong  in  health,  mentally  and  physically, 
and  fullj''  able  to  support  and  maintain  them- 
selves, and  it  was  held  that  they  could  not 
recover  for  the  death  of  their  brother,  al- 
though they  were  in  fact  supported  by  him )  ; 
Atlanta,  etc.,  Air-Line  R.  Co.  v.  Gravitt,  9.3 
Ga.  369,  20  S.  E.  550,  44  Am.  St.  Rep.  145,  26 
L.  R.  A.  553  (where  a  boy  eleven  years  old, 
whose  labor  was  worth  six  dollars  per  month, 
and  who  resided  with  his  parents,  ww-ked  for 
his  father  on  a  farm  and  rendered  services  for 
his  mother  about  the  house,  and  it  was  held 
that  the  mother  was  dependent  on  him  and 
could  sue  for  his  wrongful  death,  although 
she  also  depended  upon  her  husband  for  sup- 
port) ;  Daniels  v.  Savannah,  etc.,  R.  Co.,  86 
Ga.  236,  12  S.  E.  365;  Clay  v.  Central  R., 
etc.,  Co.,  84  Ga.  345,  10  S.  E.  967  (hold- 
ing, however,  that  it  is  not  necessary  for 
a  recovery  by  a  mother  for  the  death  of 
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6.  Defenses  —  a.  Negligence  of  Fellow  Servant.     Where  the  injury  resulting 

in  death  is  due  to  some  act  or  oujission  of  a  follow  scrvaut  of  decedent,  no  action 
will  lie  against  the  master  under  a  statute  giving  a  right  of  action  for  wrongful 
death,  and  the  fact  that  the  injury  resulting  in  death  was  caused  by  the  negli- 
gence of  a  fellow  servant  is  a  good  defense  to  such  action,'^  urdess  the  statute^' 
gives  such  right  by  express  provision,  or  by  fair  construction  appears  to  allow  it 
in  sucli  case.^** 


her  oliild,  that  she  should  liave  been  wlioUy 
dependent  upon  such  child  for  support)  ; 
Snell  V.  Smith,  78  Ga.  355;  Scott  v.  Central 
R.  Co.,  77  Ga.  450. 

34.  Alabama. —  Harris  V.  McNamara,  97 
Ala.  181,  12  So.  103. 

California. —  Daves  v.  Southern  Pac.  R.  Co., 
98  Cal.  19,  32  Pac.  708,  35  Am.  St.  Rep.  13.1. 

Georgia. —  Hovis  v.  Richmond,  etc.,  R.  Co., 
91  Ga.  3G,  16  S.  E.  211;  McDonald  v.  Eagle, 
etc.,  Mfg.  Co.,  67  Ga.  761,  68  Ga.  839. 

Illinois.—  Ohio,  etc.,  R.  Co.  v.  Robb,  36  111. 
App.  627. 

Kentucky. — Linck  v.  Louisville,  etc.,  R.  Co., 
107  Ky.  370,  54  S.  W.  184,  21  Ky.  L.  Rep. 
1097 ;  Casey  v.  Louisville,  etc.,  R.  Co.,  84  Ky. 
79;  Cincinnati,  etc.,  R.  Co.  v.  Adams,  13  S.  W. 
428,  11  Ky.  L.  Rep.  833. 

Maine. —  State  v.  Maine  Cent.  R.  Co.,  60 
Me.  490. 

Massachusetts. —  O'Keefe  v.  Brownell,  156 
Mass.  131,  30  N.  E.  479;  Dacey  v.  Old  Colony 
R.  Co.,  153  Mass.  112,  26  N.  E.  437;  Connors 
V.  Holden,  152  Mass.  598,  26  N.  E.  137 ;  Peas- 
lee  r.  Fitchburg  R.  Co.,  152  Mass.  155,  25 
N.  E.  71;  Daley  v.  Boston,  etc.,  R.  Co.,  147 
Mass.  101,  16  N.  E.  690. 

Michigan. —  Enright  v.  Toledo,  etc.,  R.  Co., 
93  Mich'.  409,  53  N.  W.  536. 

Minnesota. —  Collins'  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  31,  14  N.  W.  60. 

Missouri. —  Relyea  v.  Kansas  City,  etc.,  R. 
Co.,  (1892)  19  S.  W.  1116;  Jackson  v.  Mis- 
souri Pac.  R.  Co.,  (1890)  14  S.  W.  54;  Proc- 
tor V.  Hannibal,  etc.,  R.  Co.,  64  Mo.  112; 
Higgins  V.  Hannibal,  etc.,  R.  Co.,  36  Mo.  418. 
See  also  Sullivan  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  11,3,  10  S.  W.  852. 

New  Mexico. — Lutz  v.  Atlantic,  etc.,  R.  Co., 
6  N.  M.  496,  30  Pac.  912,  16  L.  R.  A.  819. 

New  York. —  Vick  v.  New  York  Cent.,  etc., 
R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36;  Slater 
V.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627 ;  Mc- 
Cosker  v.  Long  Island  R.  Co.,  84  N.  Y.  77; 
Sammon  v.  New  York,  etc.,  R.  Co.,  62  N.  Y. 
251;  Tinney  v.  Boston,  etc.,  R.  Co.,  62  Barb. 
218;  Sherman  v.  Rochester,  etc.,  R.  Co.,  15 
Barb.  574. 

Texas. —  Texas,  etc.,  R.  Co.  ?>.  Cumpston, 
4  Tex.  Civ.  App.  25,  23  S.  W.  47. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Donnelly, 
88  Va.  853,  14  S.  E.  602;  Bibb  v.  Norfolk, 
etc.,  R.  Co.,  87  Va.  711,  14  S.  E.  163. 

West  Virqvrna. —  Bciihring  v.  Chesapeake, 
etc.,  R.  Co., '37  W.  Va.  502,  10  S.  E.  435. 

Wiscoru'iin . —  Ptdersen  v.  Sherry  Lumbov 
Co.,  90  Wis.  83,  62  N.  W.  948. 

United  htidles. —  Baltimore,  etc.,  R.  Co.  (\ 
An(M-ewH,  50  Fed.  728,  1  C.  C.  A.  630,  17 
L.  R.  A.  190;  lliudy  v.  Minneapolis,  etc.,  R. 
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Co.,  30  Fed.  057 ;  Naylor  v.  New  York  Cent., 
etc.,  R.  Co.,  33  Fed.  801;  Howard  v.  Denver, 
etc.,  R.  Co.,  26  Fed.  837. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  24. 

35.  Death  without  conscious  suffering. — 
In  some  jurisdictions,  by  express  statutory 
provision,  in  case  of  an  employee's  death, 
without  conscious  suffering,  caused  by  the 
negligence  of  a  co-employee,  an  action  can  be 
maintained  against  the  employer  in  the  name 
of  the  widow  or  dependent  next  of  kin,  and  of 
course  under  these  statutes  such  defense  is 
bad.  Conley  v.  Portland  Gaslight  Co..  96  Me. 
281,  52  Atl.  656;  Sa%vyer  v.  Perry,  88  Me.  42, 
33  Atl.  660  (differentiating  the  terms  "im- 
mediate and  instantaneous,"  as  used  in  the 
Maine  statute,  permitting  recovery  for  im- 
mediate death  resulting  from  injuries  received 
by  wrongful  act  of  another,  and  holding  that 
the  statute  does  not  require  the  death  to  be 
instantaneous)  ;  Martin  v.  Boston,  etc.,  R. 
Co.,  175  Mass.  502,  .56  N.  E.  719  (holding, 
however,  that  in  order  to  maintain  an  action 
under  this  statute,  it  is  essential  that  death 
should  have  occurred  without  conscious  suf- 
fering) ;  Welch  v.  Grace,  167  Mass.  590,  46 
N.  E.  387;  Clark  v.  New  York,  etc.,  R.  Co., 
160  Mass.  39,  35  N.  E.  104  (holding,  how- 
ever, that  the  effect  of  this  statute  is  not 
to  give  an  action  to  the  administrator  free 
from  the  defense  arising  from  the  relation  of 
fellow  servants,  in  a  case  where  death  re- 
sulted without  conscious  suffering,  where 
there  is  no  widow  nor  dependent  next  of  kin )  ; 
Com.  V.  Eastern  R.  Co.,  5  Gray  (Mass.)  473. 

36.  Central  R.  Co.  r.  Roach,  70  Ga.  434; 
Philo  V.  Illinois  Cent.  R.  Co.,  33  Iowa  47 
(holding  that  where  an  employee  of  a  rail- 
road company  dies  of  injuries  received  in  con- 
sequence of  the  negligence  of  a  co-employee, 
the  company  will  be  regarded  as  the  perpe- 
trator, within  the  meaning  of  the  Iowa  act)  ; 
McLeod  V.  Ginther,  80  Ky.  399  (holding  that 
action  for  wrongful  death  will  lie  in  favor 
of  the  widow  of  decedent,  for  the  wilful 
neglect  of  the  company  or  its  emploj'ees  re- 
sulting in  his  death,  altliough  he  was  an  em- 
ployee of  the  company).  See  also  Donaldson  r. 
Mississippi,  etc.,  Co.,  18  Iowa  280,  8"  Am. 
Dec.  391;  Magoffin  v.  Missouri  Pac.  R.  Co., 
102  Mo.  540,  15  S.  W.  70,  22  Am.  St.  Rep. 
798. 

Gross  negligence.— It  has  been  held  in  Ken- 
tucky that  the  implied  undertaking  of  em- 
ployees in  the  same  service  to  risk  the  con- 
tingencies which  the  ordinary  skill  and  care 
of  each,  in  his  line  of  service,  could  not  avert, 
does  not  cxoncraie  the  master  from  liability 
for  dcatii  icsiiKing  to  one  of  such  fellow  ser- 
vants from  the  gross  negligence  of  another. 
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b.  Contributory  Negligence  —  (i)  Of  Deceased  —  (a)  General  Rule.  The 
principle  is  well  settled  that  if  the  negligence  of  the  deceased  contributed  prox- 
imately to  the  injury  causing  his  death  no  action  can  be  maintained  under  a  stat- 
ute giving  a  right  of  action  for  death  by  wrongful  act,  because  he  himself  could 
not  have  brought  such  an  action  had  the  injury  not  proved  fatal.^''  Under  some 
statutes,  however,  it  has  been  held  that  contributory  negligence  of  the  deceased 
is  no  defense  to  an  action  for  death  by  wrongful  act,  although  it  may  go  in  miti- 
gation of  damages.^^ 

(b)  TFAere  Act  Is  Wilful  or  Wanton.    However,  it  has  been  decided  that  the 


Louisville,  etc.,  R.  Co.  v.  Filbern,  6  Bush  574, 
99  Am.  Dec.  690;  Louisville,  etc.,  R.  Co.  v. 
Robinson,  4  Bush  507  ;  Louisville,  etc.,  R.  Co. 
V.  Collins,  2  Duv.  114,  87  Am.  Dec.  486. 

Negligence  of  superior  servant. —  Under 
the  Kentucky  statute  an  action  will  lie  for 
the  death  of  a  sei'vant  resulting  from  the  or- 
dinary negligence  of  a  superior  servant  en- 
gaged in  the  same  employment,  although  there 
could  have  been  no  recovery  for  the  injury  if 
it  had  not  resulted  in  death.  Cincinnati,  etc., 
R.  Co.  I'.  Cook,  67  S.  W.  383,  23  Ky.  L.  Rep. 
2410. 

37.  Alabama. — McAdory  r.  Louisville,  etc., 
R.  Co.,  109  Ala.  636,  19  So.  905;  King  v. 
Henkie,  80  Ala.  505,  60  Am.  Rep.  119. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Cavenesse,  48  Ark.  106,  2  S.  W.  505. 

Delaware. —  Neal  v.  Wilmington,  etc.,  Elec- 
tric R.  Co.,  3  Pennew.  467,  53  Atl.  338. 

Georgia. —  Western,  etc.,  R.  Co.  v.  Herndon, 
114  Ga.  168,  39  S.  E.  911;  Georgia  R.,  etc., 
Co.  V.  Sawyer,  112  Ga.  346,  37  S.  E.  380; 
Seats  V.  Georgia  Midland,  etc.,  R.  Co.,  86  Ga. 
811,  13  S.  E.  88;  Berry  v.  Northwestern  R. 
Co.,  72  Ga.  137;  Central  R.,  etc.,  Co.  v.  Roach, 
64  Ga.  635;  Southwestern  R.  Co.  v.  Johnson, 
60  Ga.  667. 

Indiana. — -Indiana,  etc.,  R.  Co.  v.  Greena, 
106  Ind.  279,  6  N.  E.  603,  55  Am.  Rep.  736; 
Lofton  V.  Vogles,  17  Ind.  105. 

Kentucky. —  Clarke  v.  Louisville,  etc.,  R. 
Co.,  101  Ky.  34,  39  S.  W.  840,  18  Ky.  L.  Rep. 
1082,  36  L.  R.  A.  123;  Passamaneek  i.  Louis- 
ville R.  Co.,  98  Ky.  195,  32  S.  W.  620;  Jacobs 
V.  Louisville,  etc.,  R.  Co.,  10  Bush  263. 

Maine. —  State  v.  Maine  Cent.  R.  Co.,  76 
Me.  357,  49  Am.  Rep.  622. 

Maryland. —  See  also  Baltimore,  etc..  R.  Co. 
V.  State,  75  Md.  152,  23  Atl.  310,  32  Am.  St. 
Rep.  372. 

Matisachusetts. —  Chandler  v.  New  York, 
etc.,  R.  Co.,  159  Mass.  589,  35  N.  E.  89,  con- 
struing a  Connecticut  statute. 

Michigan. —  Saner  r.  Lake  Shore,  etc.,  R. 
Co.,  108  Mich.  31,  65  N.  W.  624. 

Missouri. — Huelsenkamp  v.  Citizens'  R.  Co., 
34  Mo.  45. 

New  Jersey. —  Blaker  v.  New  Jersey  Mid- 
land R.  Co.,  30  N.  J.  Eq.  240. 

New  York. —  Cordell  v.  New  York  Cent., 
etc.,  R.  Co.,  75  N.  Y.  330;  Van  Schaick  v. 
Hudson  River  R.  Co.,  43  N.  Y.  527;  Curran 
V.  Warren  Chemical,  etc.,  Co.,  36  N.  Y.  153 ; 
Mackey  v.  New  York  Cent.  R.  Co.,  27  Barb. 
528;  Galvin  v.  New  York,  54  N.  Y.' Super. 
Ct.  295;  Canning  v.  Buffalo,  etc.,  R.  Co.,  50 
N.  Y.  Suppl.  506. 


North  Dakota. —  Cameron  v.  Great  North- 
ern R.  Co.,  8  iN.  D.  618,  80  N.  W.  885. 

United  States. — Miles  v.  Receivers,  17  Fed. 
Cas.  No.  9,544,  4  Hughes  172. 

England. —  Senior  v.  Ward,  1  E.  &  E.  385, 
5  Jur.  N.  S.  172,  28  L.  J.  Q.  B.  139,  7  Wklv. 
Rep.  261,  102  E.  C.  L.  385;  Barton's  Hill  Coal 
Co.  V.  Reid,  4  Jur.  N.  S.  767,  3  Macq.  H.  L. 
266,  6  Wkly.  Rep.  664. 

See  15  Cent.  Dig.  tit.  "  Deach,"  §  25. 

Refusal  to  permit  amputation. —  In  Sulli- 
van V.  Tioga  R.  Co.,  112  N.  Y.  643,  20  N.  E. 
569,  8  Am.  St.  Rep.  793,  it  was  held  that  the 
plaintiff's  right  to  recover  was  not  defeated 
hy  the  fact  that  the  intestate  rejected  the  ad- 
vice of  his  physician  and  refused  to  submit 
his  injured  leg  to  amputation,  the  physician 
testifying  that  such  an  operation  would 
merely  have  improved  the  chances  of  recovery. 

38.  Williams  v.  South,  etc.,  R.  Co.,  91  Ala. 
635,  9  So.  77  (holding  that  a  father  may  re- 
cover for  the  death  of  his  minor  son  employed 
by  a  railroad  company  without  his  consent, 
although  the  son  was  guilty  of  contributory 
negligence)  ;  Florida  Cent.,  etc.,  R.  Co.  v.  Fox- 
worth,  41  Fla.  1,  25  So.  338,  79  Am.  St.  Rep. 
149  (holding  that  where  the  deceased  and 
defendant  were  both  guilty  of  negligence,  the 
contributory  negligence  of  the  deceased  is  no 
defense  to  an  action  by  his  widow,  but  merely 
goes  in  mitigation  of  damages)  ;  Merrill  v. 
Eastern  R.  Co.,  139  Mass.  252,  29  N.  E.  666; 
Com.  V.  Boston,  etc.,  R.  Corp.,  134  Mass.  211; 
Boston,  etc.,  R.  Co.  v.  Hurd,  108  Fed.  116,  47 
C.  C.  A.  615,  56  L.  R.  A.  193  (holding  that 
under  the  Massachusetts  statute  contributory 
negligence  was  no  defense  unless  it  was  the 
true  cause  of  the  injury).  See  Corcoran  r. 
Boston,  etc.,  R.  Co.,  133  Mass.  507. 

Contributory  negligence  indirect  cause  of 
death. —  It  has  been  held  in  Missouri  that 
where  the  evidence  showed  that  the  deceased 
only  remotely  contributed  to  the  accident, 
and  that  the  agents  and  employees  of  defend- 
ant were  the  direct  and  immediate  cause,  and 
might  have  prevented  it  by  the  exercise  of 
prudence  and  care,  defendant  was  liable.  Mor- 
rissey  v.  Wiggins  Ferry  Co.,  43  Mo.  380,  97 
Am.  Dee.  402. 

Failure  to  observe  statutory  precautions. — 
It  has  been  held  in  Tennessee  that  in  a  statu- 
tory action  to  recover  damages  for  death 
caused  by  the  failure  of  a  railroad  company  to 
observe  the  statutory  precautions  in  running 
a  train,  plaintiff  is  not  precluded  from  re- 
covery by  the  contributory  negligence  of  de- 
ceased, but  the  damages  otherwise  recoverable 
are  only  mitigated  thereby.    Artenberry  r. 
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contributory  negligence  of  tlie  deceased  is  not  a  bar  to  a  recovery  for  liie  death, 
caused  by  the  wanton  and  wilful  act  of  another.'"* 

(ii)  Ov  Benefkjiary.  The  rule  is  well  recognized  that  where  the  injury 
causing  the  death  of  the  deceased  is  due  to  the  contributory  negligence  of  a 
beneficiary  under  the  statute,  there  can  be  no  recovery  by  such  beneficiary,*^ 
However,  under  statutes  giving  the  right  of  action  to  the  personal  representative 
of  the  deceased,  it  has  been  held  that  contributory  negligence  on  the  part  of  the 
beneficiary  is  not  a  defense  to  an  action  by  such  personal  representati\  e.'" 


■Southern  R.  Co.,  103  Tenn.  200,  52  S.  W.  878 ; 
Nashville,  etc.,  R.  Co.  v.  Smith,  0  Heisk.  174. 

In  death  resulting  from  an  affray,  it  was 
held  that  the  fact  that  the  deceased  brought 
it  on  was  no  defense  to  an  action  for  damages 
for  liis  death.  Darling  v.  Williams,  35  Ohio 
St.  58. 

39.  A.labama. —  Louisville,  etc.,  R.  Co.  v. 
Orr,  121  Ala.  489,  20  So.  35 ;  Louisville,  etc., 
R.  Co.  V.  Markee,  103  Ala.  160,  15  So.  511.  49 
Am.  St.  Rep.  21. 

Illinois. —  Litchfield  Coal  Co.  v.  Taylor,  81 
111.  590. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Brice, 
84  Ky.  298,  1  S.  W.  483,  8  Ky.  L.  Rep.  271; 
McLeod  V.  Ginther,  80  Ky.  399;  Claxton  V. 
Lexington,  etc.,  R.  Co.,  13  Bush  G36;  Loui.s- 
ville,  etc.,  R.  Co.  v.  Filbern,  6  Bush  574,  99 
Am.  Dec.  690 ;  Union  Warehouse  Co.  v.  Prew- 
itt,  50  S.  W.  964,  21  Ky.  L.  Rep.  67;  HoUins- 
worth  V.  Warnock,  47  S.  W.  770,  20  Ky.  L. 
Rep.  883 ;  Louisville,  etc.,  R.  Co.  v.  Coniff,  27 
S.  W.  865,  16  Ky.  L.  Rep.  296 ;  Derby  v.  Ken- 
tucky Cent.  R.  Co.  ^  S.  W.  303,  9  Ky.  L.  Rep. 
153. 

Maryland. —  See  Tucker  v.  State,  89  Md. 
471,  43  Atl.  778,  44  Atl.  1004. 

Missouri. —  Gray  v.  McDonald,  104  Mo.  303, 
16  S.  W.  398. 

New  York. —  Kain  v.  Larkin,  56  Hun  79,  9 
N.  Y.  Suppl.  89. 

Ohio. —  Schausten  v.  Toledo  Consol.  St.  R. 
Co.,  18  Ohio  Cir.  Ct.  691. 

Texas. —  Texas,  etc.,  R.  Co.  r.  Bell,  ( Civ. 
App.  1897)  39  S.  W.  636. 

Virginia. —  Matthews  v.  Warner,  29  Graft. 
570,  26  Am.  Rep.  396. 

Canada. —  Iviartel  v.  Ross,  16  Quebec  Super. 
Ct.  118. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  25. 

40.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Burgess,  116  Ala.  509,  22  So.  913;  Alabama 
Great  Southern  R.  Co.  v.  Dobbs,  101  Ala.  219, 
12  So.  770. 

Arkansas.—  St.  Louis,  etc.,  R.  Co.  v.  Daw- 
son, 68  Ark.  1,  56  S.  W.  46;  St.  Louis,  etc., 
It.  Co.  V.  Fieunian,  30  Ark.  41. 

Idaho. —  Holt  i'.  Spokane,  etc.,  R.  Co.,  i 
Ida.  443,  40  Pae.  56. 

Illinois. —  Pekin  v.  McMahon,  154  111.  141, 
30  N.  E.  484,  45  Am.  St.  Rep.  114,  27  L.  R.  A. 
206;  lialtiraore,  etc.,  R.  Co.  v.  Pletz,  01  III. 
A|,|).  161. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Wolf, 
59  Ind.  89;  Jellcrsonville,  etc.,  R.  Co.  v. 
Jiowen,  49  Ind.  154. 

MinHouri. —  Wiese  v.  Ilemme,  140  Mo.  289, 
41  S.  W.  797. 

Nahranka. —  Tucker  v.  Draper,  02  Ncbr.  00, 
80  N.  W.  917,  54  L.  R.  A.  321. 

I  III,  A,  6,  b,  (I),  (b)1 


'New  York. —  Foley  v.  New  York  Cent., 
etc.,  R.  Co.,  78  Hun  248,  28  N.  Y.  Suppl. 
810. 

Ohio. —  Wolf  V.  Lake  Erie,  etc.,  R.  Co.,  55 
Ohio  St.  517,  45  N.  E.  708,  36  L.  R.  A.  812 
(holding,  however,  that  the  contributory 
negligence  of  some  of  the  beneficiaries  will 
not  defeat  the  action  as  to  others  who  were 
not  guilty  of  such  negligence)  ;  Altemeier  v. 
Cincinnati  St.  R.  Co.,  4  Ohio  X.  P.  224. 

Tennessee. — ■  Bamberger  v.  Citizens'  St.  R. 
Co.,  95  Tenn.  18,  31  S.  W.  16.3,  49  Am.  St. 
Rep.  909,  28  L.  R.  A.  480. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Evans,  16 
Tex.  Civ.  App.  08,  41  S.  W.  80. 

Vermont. —  Ploof  t".  Burlington  Traction 
Co.,  70  Vt.  509,  41  Atl.  1017,  45  L.  R.  A. 
108. 

Compare  Walters  v.  Chicago,  etc.,  R.  Co., 
41  Iowa  71  (where  the  parents  of  an  infant 
two  years  of  age,  being  unable  to  give  him 
their  jjersonal  care,  intrusted  nim  to  the  su- 
pervision of  a  suitable  person,  and  it  was 
held  that  the  negligence  of  the  latter  could 
not  be  imputed  to  the  parents  to  defeat  a  re- 
covery for  negligence  resulting  in  the  death 
of  the  infant )  ;  Miller  v.  Meade  Tp.,  128  Mich. 
98,  87  N.  W.  131  (where  a  father  having 
notice  of  a  defect  in  a  highway  over  which  his 
son  was  driving  in  daj'light,  forgot  to  warn 
his  son  of  its  dangerous  condition,  and  it  was 
held  that  he  was  not  guilty  of  such  contribu- 
tory negligence  as  to  prevent  a  recovery  by 
him  for  damages  for  the  death  of  his  son  re- 
sulting from  such  defect ) . 

See  15  Cent.  Dig.  tit.  "Death,"  §  25. 

But  the  contributory  negligence  of  some  of 
the  beneficiaries  will  not  defeat  the  action  as 
to  others  not  guilty  of  such  negligence.  Wolf 
V.  Lake  Erie,  etc.,  R.  Co.,  55  Ohio  St.  517,  45 
N.  E.  708,  30  L.  R.  A.  812;  Cleveland,  etc., 
R.  Co.  V.  Crawford,  24  Ohio  St.  631,  15  Am. 
Rep.  633. 

41.  Wymore  v.  ]\Iahaska  Countv,  78  Iowa 
396,  43  *N.  W.  264,  16  Am.  St.  Rep.  449,  6 
L.  R.  A.  545 ;  Lewin  v.  Missouri  Valley  R.  Co., 
52  N.  Y.  App.  Div.  09,  05  N.  Y.  Suppl.  49 
(holding  that  under  the  New  York  statute 
(Code  Civ.  Proc.  §  1902),  giving  the  adminis- 
trator of  docodont  who  has  left  surviving  him 
or  hor  a  liusband,  wife,  or  next  of  kin,  a  right 
of  action  for  the  wrongful  death,  whore  a 
child  of  cighteou  months  was  killed  by  its 
father  negligently  driving  on  defendant's 
track,  tlu"  father  was  entitled  to  recover  for 
the  death  of  the  child  because  of  defendant's 
negligence  in  not  sounding  any  warning, 
where  his  contributory  negligence  was  not 
wilful  and  intentional,  since  the  right  is 
given  by  the  express  words  of  the  statute)  ; 
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e.  Release  or  Accord  and  Satisfaction'*^  —  (i)  By  Decedent  —  {&)  General 
Rule.  Upon  the  question  as  to  whether  a  release,  executed  by  the  deceased  for 
the  injury  received  by  him,  will  continue  a  bar  to  an  action  by  his  representative 
or  heirs  for  his  death,  there  is  considerable  conflict  of  authority.  However,  the 
better  rule  is  that  where  the  party  injured  has  comproniised  for  the  injury  and 
accepted  satisfaction  previous  to  his  death,  there  can  be  no  further  right  of  action, 
and  consequently  no  suit  under  the  statute,  unless  it  be  shown  that  such  com- 
promise or  release  was  procured  by  fraud  or  duress.*^ 

(b)  By  Contract.  It  has  been  held  in  some  jurisdictions  that  the  value  of  the 
interest  of  beneficiaries  in  the  life  of  the  decedent  given  by  statute,  and  the 
amount  they  may  recover  for  his  death  caused  through  negligence  of  another, 
cannot  be  affected  by  any  contract  made  by  him  in  his  lifetime,  nor  will  the 
acceptance  of  money  in  pursuance  of  such  contract,  nor  the  execution  of  a  release 
of  liability  by  one  of  such  beneficiaries  affect  the  administrator's  right  of  action 
on  behalf  of  the  other  beneficiaries.'''* 

(ii)  Bt  Beneficiaries,.  By  decided  weight  of  authority,  a  release  to  the 
person  liable,  by  those  entitled  to  the  amount  recoverable  for  death  caused  by 
wrongful  act,  is  a  bar  to  a  subsequent  action  brought  by  the  personal  representa- 
tive or  the  beneficiaries  of  the  decedent."*^    However,  where  a  release  has  been 


Norfolk,  etc.,  R.  Co.  v.  Groseclose,  88  Va. 
207,  13  S.  E.  454,  29  Am.  St.  Rep.  718.  See 
Hoag  i-.  New  York  Cent.,  etc.,  R.  Co.,  Ill 
N.  Y.  199,  18  N.  E.  648  (where  both  husband 
and  wife  were  killed  in  the  same  accident, 
and  it  was  held  that  the  contributory  negli- 
gence of  the  husband  could  not  be  imputed 
to  the  wife  so  as  to  bar  a  recovery  by  her 
administrator  for  her  death)  ;  McMahon  v. 
New  York,  33  N.  Y.  642.  And  see  Consoli- 
dated Traction  Co.  r.  Hone,  60  N.  J.  L.  444, 
38  Atl.  759  Ireversing  on  another  point  59 
N.  J.  L.  275,  35  Atl.  899],  where  the  court 
was  equally  divided  upon  the  question  whether 
contributory  negligence  on  the  part  of  the 
sole  next  of  kin  will  defeat  the  action. 

42.  Accord  and  satisfaction  generally  see 
Accord  and  Satisfaction. 

Release  generally  see  Release. 

43.  Georgia.—  Southern  Bell  Tel.,  etc.,  Co. 
V.  Cassin,  111  Ga.  575,  36  S.  E.  881,  50 
L.  R.  A.  694,  decided  by  a  divided  court. 

Neio  York. —  Dibble  v.  New  York,  etc.,  R. 
Co.,  25  Barb.  183. 

Ohio. —  Solor  Refining  Co.  r.  Elliott,  15 
Ohio  Cir.  Gt.  581,  8  Ohio  Cir.  Dec.  225. 

Pennsylvania. —  Hill  v.  Pennsylvania  R, 
Co.,  178  Pa.  St.  223,  35  Atl.  997,  56  Am.  St. 
Rep.  754,  35  L.  R.  A.  196;  Fink  v.  Garman, 
40  Pa.  St.  95. 

South  Carolina  —  Price  v.  Richmond,  etc., 
R.  Co.,  33  S.  C.  556,  12  S.  E.  413,  26  Am.  St. 
Rep.  700. 

Tennessee. — Brown  v.  Chattanooga  Electric 
R.  Co.,  101  Tenn.  252,  47  S.  W.  415,  70  Am. 
St.  Rep.  666. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Brantley, 
26  Tex.  Civ.  App.  11,  62  S.  W.  94. 

England. —  Read  v.  Great  Eastern  R.  Co., 
L.  R.  3  Q.  B.  555,  558,  9  B.  &  S.  714,  37  L.  J. 
Q.  B.  278,  18  L.  T.  Rep.  N.  S.  82,  16  Wkly. 
Rep.  1040. 

See  15  Cent.  Dig.  tit.  "Death,"  §  27. 

Contra. —  Donahue  v.  Drexler,  82  Ky.  157, 
56  Am.  Rep.  886,  decided  under  a  statute 
which  was  held  by  the  court  to  be  highly 


penal,  passed  to  protect  widows  and  orphans 
from  the  pecuniary  distress  resulting  from 
the  acts  described  in  the  statute,  and  to  pre- 
vent the  perpetration  of  such  acts  by  award- 
ing vindictive  damages  in  addition  to  or  re- 
gardless of  the  punishment  which  would  be 
inflicted  by  the  criminal  law. 

44.  Illinois. — Illinois  Cent.  R.  Co.  v.  Cozby, 
69  111.  App.  256  (holding  that  the  husband 
cannot  abridge  by  contract  the  right  of  his 
family  to  recover  for  his  death)  ;  Maney  v. 
Chicago,  etc.,  R.  Co.,  49  111.  App.  105  (hold- 
ing that  exemption  cannot  be  secured  by  con- 
tract against  liability  for  the  consequences  of 
gross  negligence  or  wilful  act). 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Hosea, 
152  Ind.  412,  53  N.  E.  419. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Martin, 
59  Kan.  437,  53  Pae.  461. 

Massachusetts. —  See  also  Com.  v.  Vermont, 
etc.,  R.  Co.,  108  Mass.  7,  11  Am.  Rep. 
301. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Wy- 
more,  40  Nebr.  645,  58  N.  W.  1120.  See  also 
Oyster  v.  Burlington  Relief  Dept.,  (1902)  91 
N.  W.  699,  55  L.  R.  A.  291. 

New  J ersey. —  McKeering  v.  Pennsylvania 
R.  Co.,  65  N.  J.  L.  57,  46  Atl.  715. 

Ohio.- —  Baltimore,  etc.,  R.  Co.  v.  McCamey, 
12  Ohio  Cir.  Ct.  543,  1  Ohio  Cir.  Dec.  631. 

United  States. — Adams  v.  Northern  Pae.  R. 
Co.,  95  Fed.  938. 

45.  Illinois. —  Mattoon  Gas  Light,  etc.,  Co. 
V.  Dolan,  105  111.  App.  1. 

loioa. —  Christe  v.  Chicago,  etc.,  R.  Co.,  104 
Iowa  707,  74  N.  W.  697. 

Minnesota. — Foot  v.  Great  Northern  R.  Co., 
81  Minn.  493,  84  N.  W.  342,  83  Am.  St.  Rep. 
395,  52  L.  R.  A.  354  (holding  that  such  set- 
tlement may  be  affected  either  before  or  after 
action  is  brought)  ;  Sykora  v.  J.  I.  Case 
Threshing  Mach.  Co.,  59  Minn.  130,  60  N.  W. 
1008. 

Mississippi. —  Natchez  Cotton-Mills  Co.  v. 
Mullins,  67  Miss.  672,  7  So.  542. 

Neio  York. —  Doyle  v.  New  York,  etc.,  R. 
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executed  by  one  of  the  beneficiaries  without  tlie  consent  of  tlie  otliers,  as  for 
instance  by  tlie  widow  without  the  concurrence  of  tlie  children  or  next  of  kin,  it 
has  been  held  that  such  release  will  not  be  a  bar  to  an  action  by  such  other  bene- 
ficiaries, or  by  the  personal  representative  of  tlie  deceased  in  their  behalf.** 

d.  Pendency  of  Other  Actions.*''  Since  the  general  rule  is  that  an  action  for 
damages  for  an  injury  to  the  person  of  the  plaintiff,  in  the  absence  of  statute, 
abates  by  his  death,*^  the  pendency  of  such  action  cannot  be  pleaded  in  bar  of  an 
action,  brought  by  his  personal  representative  or  beneficiaries  designated  under 
the  statute,  for  his  death  resulting  from  such  injury  and  caused  by  the  wrongful 
act  or  omission  of  the  defendant.*^  In  some  jurisdictions,  however,  it  has  been 
held  that  the  right  of  action  given  by  statute  to  an  administrator  to  sue  for  his 
intestate's  loss  of  life,  for  the  benefit  of  the  widow  and  children,  is  independent 
of  his  right  to  sue  for  damages  suffered  by  the  intestate  daring  his  lifetime  from 
the  injury  which  caused  his  death,  and  that  both  actions  may  proceed  at  the  same 
time.^° 


Co.,  66  N.  Y.  App.  Div.  398,  72  N.  Y.  Suppl. 

936;  Stuebing  v.  Marshall,  10  Daly  406. 

Ohio. —  Cullison  v.  Baltimore,  etc.,  R.  Co., 
7  Ohio  S.  &  C.  PI.  Dec.  269. 

Tennessee. — Prater  v.  Tennessee  Producers' 
Marble  Co.,  105  Tenn.  496,  58  S.  W.  1068; 
Holder  v.  Nashville,  etc.,  R.  Co.,  92  Tenn. 
141,  20  S.  W.  537,  36  Am.  St.  Rep.  77; 
Stephens  v.  Nashville,  etc.,  R.  Co.,  10  Lea 
448 ;  Greenlee  v.  East  Tennessee,  etc.,  R.  Co., 
5  Lea  418  (holding  that  a  release  by  the 
widow  of  deceased  is  binding  on  the  chil- 
dren) ;  Smalling  v.  Kreech,  (Ch.  App.  1897) 
46  S.  W.  1019.  See,  however,  Knoxville,  etc., 
R.  Co.  V.  Acutr,  92  Tenn.  26,  20  S.  W.  348, 
holding  that  where  an  action  has  been  in- 
stituted by  an  administrator  for  the  wrong- 
ful death  of  his  intestate,  the  widow  cannot 
compromise  such  suit  without  the  consent  of 
the  administrator  or  children. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  27. 

Accord  and  satisfaction. —  In  a  suit  by  a 
widow  for  damages  for  causing  the  death  of 
her  husband,  defendant  having  pleaded  ac- 
cord and  satisfaction,  produced  a  paper, 
signed  by  the  parties,  which,  after  reciting 
that  defendant  had  bought  certain  articles 
of  plaintiff,  surrendered  certain  notes  of  de- 
ceased and  paid  her  certain  moneys,  stated 
further  that  these  are  "  in  full  demands  of 
every  name  and  nature  whatsoever  from  one 
party  to  the  other,"  and  plaintiff  testified  that 
at  the  time  of  signing  the  paper  she  knew 
that  she  had  a  claim  on  account  of  the  death 
of  her  husband  and  intended  to  bring  suit 
upon  it,  but  did  not  mention  it  then  because 
she  did  not  care  to  do  so,  it  was  held  that  a 
verdict  was  properly  directed  for  defendant. 
Guldager  v.  Rockwell,  14  Colo.  459,  24  Pac. 
55(1. 

A  release  by  an  administrator,  executed 
prior  to  liis  a])])ointmont,  constitutes  no  de- 
fense to  an  a,cti()n  for  death  by  wrongful  act. 
SiicilckiT  r.  Suodeker,  47  N."  Y.  App.  Div. 
471,  O.'i  N.  Y.  Snppl.  580  [affirmed  in  104 
N.  Y.  58,  58  N.  K.  4]. 

46.  I'isaiio  r.  I!.  M.  Slianley,  etc.,  Co.,  66 
N.  J.  L.  1,  48  All.  (ilS  (holiliiig  that  a  release 
exeeutcid  by  an  adininisti'ator  who  was  not 
appointed  by  tlic  widow  or  next  of  kin,  and 
was  not  madi!  with  tlicir  approbation,  is  a 
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nullity)  ;  Toole  r.  Jones,  32  Pittsb.  Leg.  J. 
(Pa.)  387  (holding  that  a  release  given  by  a 
widow  for  her  share  only  did  not  bar  an  ac- 
tion in  the  name  of  the  children  for  their 
shares,  where  the  declaration  set  forth  a  set- 
tlement by  the  widow  for  her  own  share,  and 
the  neglect  or  refusal  on  her  part  to  bring 
suit  on  behalf  of  the  children)  ;  Houston,  etc., 
R.  Co.  V.  Bradley,  45  Tex.  171.  See  also 
Oyster  v.  Burlington  Relief  Dept.,  (Xebr. 
1902)  91  N.  W.  699,  55  L.  R.  A.  291. 

Where  the  statute  directs  the  adminis- 
trator to  bring  suit,  it  has  been  held  that  a 
release  given  by  the  beneficiaries  is  not  a  bar 
to  an  action  by  such  administrator.  South, 
etc.,  R.  Co.  V.  Sullivan,  59  Ala.  272  j.  Yelton 
t:  Evansville,  etc.,  R.  Co.,  134  Ind.  414,  33 
N.  E.  629,  21  L.  R.  A.  158. 

47.  Another  action  pending  see  Abateme>t 
AND  Revival. 

48.  See,  generally.  Abatement  and  Re- 
vival. But  where  a  common-law  action  for 
mental  and  bodily  suffering  of  deceased, 
caused  by  the  act  or  neglect  of  defendant, 
survives  by  statute,  the  pendency  of  such  ac- 
tion may  be  pleaded  in  bar  to  an  action  for 
death  by  wrongful  act  by  his  personal  repre- 
sentative or  beneficiaries  designated  in  the 
statute.  Conner  v.  Paul,  12  Bush  (Ky.)  144.  See 
also  Henderson  v.  Kentucky  Cent.  R.  Co.,  86 
Ky.  389,  5  S.  W.  875,  9  'Ky.  L.  Rep.  62.5, 
holding  that  an  action  brought  by  the  admin- 
istrator of  the  deceased  for  the  benefit  of  the 
widow  or  next  of  kin  is  a  bar  to  an  action 
brought  by  the  widow  as  the  sole  beneficiary 
for  the  same  cause. 

49.  Indianapolis,  etc.,  R.  Co.  v.  Stout,  53 
Ind.  143.  See  also  Tennessee  Coal,  etc.,  Co. 
V.  Herndon,  100  Ala.  451,  14  So.  287. 

50.  Arkansas. —  Davis  r.  St.  Louis,  etc.,  R. 
Co.,  53  Ark.  117,  13  S.  W.  801,  7  L.  R.  A.  283. 

Georgia. —  See  Augu.sta  R.  Co.  r.  Glover. 
92  Ga.'  132,  18  S.  E.  406. 

Massaehusel  Is. —  Bowes  r.  Boston,  155 
Mass.  344,  29  N.  E.  633,  15  L.  R.  A. -365. 

Mirliiqati. —  Hurst  T.  Detroit  City  R.  Co., 
84  Midi.  539,  48  N.  W.  44,  holding  that  a 
recovery  in  one  action  is  no  bur  to  recovery 
in  the  other  action. 

Jl/i',s',s'/ssi;);)/.— Vicksburg,  etc.,  R.  Co.  r. 
Phillips,  64  Miss.  69:!,  2  So.  537. 
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e.  Former  Recovery  — (i)  By  OR  ON  Behalf  of  Decedent.  Wliile  tlie 
authorities  are  by  no  means  nnanimons  upon  the  point,^^  the  better  doctrine 
seems  to  be  that  where  one  in  his  lifetime  recovers  damages  for  personal  injuries 
caused  by  negligence,  and  death  subsequently  results  therefrom,  his  personal 
representatives  or  beneficiaries  designated  under  statute  are  barred  from  recovery 
under  a  statute  giving  them  a  right  of  action  for  death  by  wrongful  act.^^  Like- 
wise, where  the  plaintiff,  in  an  action  for  personal  injuries,  dies  from  such  injuries 
pending  the  action,  and  his  administrator  recovers  judgment  therein,  such  judg- 
ment is  a  bar  to  an  action  by  the  administrator  or  the  beneficiaries  for  the  death 
by  wrongful  act.''^ 

(ii)  By  One  of  Several  Beneficiaries.  The  prevailing  rule  is  that, 
although  a  right  of  action  for  death  by  wrongful  act  may  by  statute  be  given  to 
several  different  persons,  or  to  the  same  persons  in  several  different  rights,  there 
is  but  one  cause  of  action,  and  there  can  be  but  one  recovery  for  such  death. ''^ 

f.  Self-Defense.  The  rule  applied  in  criminal  cases  as  to  the  right  to  protect 
life  may  be  invoked  with  equal  force  in  a  civil  action  for  damages  resulting  from 
death,  and  homicide  is  justifiable  when  committed  on  a  person  in  the  lawful 
defense  of  himself  or  of  his  wife  and  children.^'' 


Texas. —  International,  etc.,  R.  Co.  v. 
Kuehn,  70  Tex.  582,  8  S.  W.  484. 

'Wisconsin. — Brown  r.  Chicago,  etc.,  R.  Co., 
102  Wis.  137,  78  N.  W.  735,  44  L.  R.  A.  579. 

See  15  Cent.  Dig.  tit.  "  Deatli,"  §  28. 

51.  Former  recovery  generally  see  Judg- 
ments. 

52.  In  several  jurisdictions  the  rule  is  laid 
down  that  a  judgment  recovered  for  personal 
injuries  suffered  by  a  party  is  no  bar  to  sub- 
sequent action  under  statute  for  death  caused 
bv  such  injuries.  Clare  v.  New  York,  etc.,  R. 
Co.,  172  Mass.  211,  51  N.  E.  1083;  Schlichting 
V.  Wintgen,  25  Hun  (N.  Y.)  626;  Hedrick 
V.  Ilwaco  R.,  etc.,  Co.,  4  Wash.  400,  30  Pac. 
714  (holding  that  a  recovery  by  a  father  for 
the  loss  of  a  child's  services  prior  to  his  ma- 
jority, caused  by  an  injury  to  such  child, 
will  not  bar  an  action  for  the  loss  to  the 
estate,  accruing  after  he  would  have  attained 
his  majority,  caused  by  the  death  of  such 
child)  ;  Barley  r.  Chicago,  etc.,  R.  Co.,  2 
Fed.  Cas.  No.  997,  4  Biss.  430.  See  also 
Peake  r.  Baltimore,  etc.,  R.  Co.,  26  Fed.  495. 

53.  Hecht  v.  Ohio,  etc.,  R.  Co.,  132  Ind. 
507,  32  N.  E.  302  (holding  that  where  de- 
cedent recovered  damages  for  personal  inju- 
ries, his  administrators  cannot  maintain  an 
action  for  his  death  resulting  from  the  same 
injuries,  although  in  the  latter  action  the 
measure  of  damages  would  be  different  from 
those  in  the  former,  and  would  go  exclusively 
to  the  widow  and  children)  ;  Littlewood  v. 
New  York,  89  N.  Y.  24,  42  Am.  Rep.  271. 

54.  Conner  r.  Paul,  12  Bush  (Kv.)  144; 
Hansford  v.  Payne,  11  Bush  (Ky.)  380;  Mc- 
Govern  v.  New  York  Cent.,  etc.,  R.  Co.-,  67 
N.  Y.  417  ;  Legg  v.  Briton,  64  Vt.  652,  24  Atl. 
1016. 

55.  Hartiaan  v.  Southern  Pac.  R.  Co.,  86 
Cal.  142.  24"Pac.  851 ;  Louisville,  etc.,  R.  Co. 
r.  Sanders,  86  Ky.  259,  5  S.  W.  563,  9  Ky.  L. 
Rep.  690 ;  Putnam  v.  Southern  Pac.  Co.,  21 
Orea-.  230,  27  Pac.  1033;  Fritz  r.  Western 
Union  Tel.  Co.,  25  Utah  263,  71  Pac.  209. 
See  Illinois  Cent.  R.  Co.  r.  Slater,  139  111. 
190,  28  N.  E.  830  [affirming  39  111.  App.  69], 


holding  that  where  two  brothers  were  killed 
at  the  same  time  by  the  negligence  of  defend- 
ant, a  recovery  by  his  administrator  of  dam- 
ages for  the  negligent  killing  of  one  of  such 
brothers  would  not  bar  an  action  for  the 
death  of  the  other.  Contra,  Galveston,  etc., 
R.  Co.  V.  Kutac,  72  Tex.  643,  11  S.  W.  127. 

Posthumous  child. —  It  has  been  held  in 
California  that  where  a  child  is  unborn  and 
its  existence  is  unknown  to  defendant  in  an 
action  by  its  mother  for  the  wrongful  death 
of  lier  husband,  the  father  of  the  child,  at  the 
time  the  judgment  is  rendered  in  favor  of 
the  widow  or  other  heirs,  such  judgment  is  a 
bar  to  a  subsequent  action  l)y  such  unborn 
child  to  recover  for  his  father's  wrongful 
death,  notwithstanding  the  section  of  the 
code  providing  that  an  unborn  child  is 
deemed  to  be  in  existence  so  far  as  necessary 
for  its  interests  in  the  event  of  its  subse- 
quent birth.  Daubert  v.  Western  Meat  Co., 
139  Cal.  480,  69  Pac.  297,  73  Pac.  244. 

56.  Loeher  v.  Kluga,  97  111.  App.  518; 
McClurg  r.  Ingleheart,  33  S.  W.  80,  17  Ky. 
L.  Rep.  913  (holding,  however,  that  if  de- 
fendant, with  intent  to  assault  or  kill  de- 
ceased, took  the  initiative  in  attack,  which  he 
never  abandoned  until  he  shot  the  deceased, 
the  jury  should  not  find  for  defendant  on 
the  ground  of  self-defense)  ;  HoUingsworth 
V.  Warnock,  65  S.  W.  163,  23  Ky.  L.  Rep. 
1395  (holding,  however,  that  the  defenses  of 
shooting  in  self-defense  and  of  accidental 
shooting  are  inconsistent,  and  where  both 
were  pleaded  by  defendant,  the  court  pi'op- 
erly  sustained  a  motion  to  require  him  to 
elect  upon  which  he  would  rely)  ;  Vawter  v. 
Hultz,  112  Mo.  633,  20  S.  W.  689;  White  v. 
Maxcy,  64  Mo.  552  (holding,  however,  that 
the  plea  of  self-defense  is  unavailable  in  a 
case  where  the  conflict  ending  in  homicide 
was  induced  or  begun  by  defendant)  ;  Bese- 
necker  i\  >Sale,  8  Mo.  App.  211  (holding  that 
the  doctrine  that  he  who  seeks  and  originates 
an  affray  resulting  in  homicide  cannot  avail 
himself  of  the  plea  of  self-defense  is  not  ap- 
plicable to  a  civil  suit  for  damages  brought 
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7.  Abatement  or  Survival" — a.  On  Death  of  Plaintiff  or  Beneficiary.  The 

better  doctrine  seeins  to  be  that  where  tlie  beneficiaj-y  dies  in  wiione  name  an 
action  is  pending  for  deatli  by  wrongful  act,  the  action  cannot  ha  revived  for  the 
benefit  of  the  surviving  next  of  kin  or  for  the  estate  of  such  beneficiary.'^'*  In 
some  jurisdictions,  however,  by  statutory  provision,  a  right  of  action  given  to  a 
designated  beneficiary  survives  to  Ids  personal  I'epresentatives  or  heirs.^'* 

b.  On  Death  of  Defendant.  The  better  rule  seems  to  be  that  where  a  statute 
gives  a  right  of  action  for  death  by  wrongful  act,  such,  action  abates  upon  the 
death  of  defendant  therein.'*    In  several  cases,  however,  it  has  been  held  tliat  an 


by  a  representative  of  the  deceased)  ;  Croft 
V.  Smith,  (Tex.  Civ.  App.  1899)  51  S.  W. 
1089. 

Acquittal  in  criminal  prosecution. — A  judg- 
ment of  acquittal  in  a  criminal  prosecution 
for  killing  a  person  is  no  bar  to  a  civil  ac- 
tion for  his  wrongful  death,  and  is  therefore 
properly  struck  from  the  answer  as  irrele- 
vant. Cottingham  v.  Weeks,  54  Ga.  275 ; 
Gray  v.  McDonald,  104  Mo.  303,  16  S.  W.  398. 

Defense  of  servant. — It  was  held  in  Tucker 
V.  State,  89  Md.  471,  43  Atl.  778,  44  Atl. 
1004,  46  L.  E.  A.  481,  that  the  fact  that  de- 
fendant shot  a  person  engaged  in  a  fight  with 
defendant's  servant  was  not  a  good  defense 
to  an  action  for  damages  for  death  by  wrong- 
ful act,  although  defendant  believed  it  to  be 
necessary  for  the  servant's  protection,  if  in 
reality  such  belief  was  not  justified  by  the 
facts. 

57.  Abatement  and  survival  generally  see 
Abatement  and  Eevival. 

58.  Georgia. —  Frazier  v.  Georgia  R.,  etc., 
Co.,  101  Ga.  77,  28  S.  E.  662. 

Louisiana. —  Huberwald  v.  Orleans  R.  Co., 
50  La.  Ann.  477,  23  So.  474  (holding  that  a 
right  of  action  for  death  by  wrongful  act 
does  not  survive  the  widow  in  favor  of  the 
adult  children,  and,  although  it  survives  to 
the  minor  children,  upon  their  coming  of  age 
their  riffht  abates)  ;  Chivers  r.  Roger,  50  La. 
Ann.  57",  23  So.  100. 

Maryland. —  Harvey  v.  Baltimore,  etc.,  R. 
Co.,  70  Md.  319,  17  Atl.  88. 

New  York. —  Hodges  v.  Webber,  65  N".  Y. 
App.  Div.  170,  72  N.  Y.  Suppl.  508.  See, 
however,  Munclt  v.  Glokner,  24  N.  Y.  App. 
Div.  110,  48  N.  Y.  Suppl.  940,  27  N.  Y.  Civ. 
Proc.  120,  5  N.  Y.  Annot.  Cas.  121  [reversing 
20  Misc.  63,  44  N.  Y.  Suppl.  430,  3  N.  Y. 
Annot.  Cas.  383]. 

Tennessee. — Louisville^  etc.,  R.  Co.  v.  Bean, 
94  Tenn.  388,  29  S.  W.  370 ;  Loague  r.  Mem- 
phis, etc.,  R.  Co.,  91  Tenn.  458,  19  S.  W.  430. 

Wisconsin. —  Schmidt  v.  Menasha  Wooden- 
ware  Co.,  99  Wis.  300,  74  N.  W.  797 ;  Wood- 
ward V.  Cliicago,  etc.,  R.  Co.,  23  Wis.  400. 

Vmlcd  >S7ft<r;.s.— Sanders  v.  Louisville,  etc., 
R.  Co.,  Ill  Fed.  708,  49  C.  C.  A.  565,  con- 
struing the  T(;iiiioHH(>o  statute. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  33. 

See  also  Cooper  r.  Sliore  Klectric  Co.,  63 
N.  J.  L.  558,  44  At,].  633  (holding  iU:\i  in  an 
acttion  for  causing  death,  on  dcnlli  of  the 
f)('tiefi<^i;iry,  whih!  the  action  docs  not  abate, 
t,lie  iiei'Konal  injuiy  wouhl  })e  liinitcd  in  dura- 
tion and  extent  to  the  lifctinui  of  the  benefi- 
ciary) ;  TcxMH  Loan  Agency  p.  Fleming,  18 
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Tex.  Civ.  App.  668,  46  S.  W.  C3  (holding  that 
under  the  Texas  statute,  if  the  sole  plaintiflf 
dies  pending  the  suit,  and  he  is  the  only 
party  entitled  to  the  damages  recovered,  the 
suit  shall  abate;  otherwise  not).  But  see 
Meekin  v.  Brooklyn  Heights  R.  Co.,  164  N.  Y. 
145,  58  N.  E.  50,  31  N.  Y.  Civ.  Proc.  239,  79 
Am.  St.  Rep.  63.5,  51  L.  R.  A.  235  [affirming 
51  N.  Y.  App.  Div.  1,  64  N.  Y.  Suppl.  291], 
holding  that  an  action  by  a  father  to  recover 
damages  for  the  death  of  his  daughter  sur- 
vived his  death,  where  she  left  surviving  her 
other  persons  who,  had  he  not  survived  her, 
would  have  been  her  next  of  kin. 

59.  Pennsylvania  R.  Co.  v.  Davis,  4  Ind. 
App.  51,  29  N.  E.  425  (holding  that  an  action 
by  a  father  for  an  injury  resulting  in  the 
death  of  his  child  survives  by  the  terms  of  ' 
the  statute,  and  that  the  common-law  rule 

is  abrogated  thereby)  ;  Thomas  v.  Mavsville 
Gas  Co.,  66  S.  W.  398,  23  Ky.  L.  Rep.' 1879; 
Tobin  V.  Missouri  Pac.  R.  Co.,  (Mo.  1S91)  18 
S.  W.  996;  James  v.  Christy,  18  Mo.  162; 
Haggerty  r.  Pittston,  17  Pa.  Super.  Ct.  151. 
See  also  Davis  v.  Southwestern  R.  Co.,  41 
Ga.  223  (holding  that  where  a  widow  dies 
pending  suit  by  her  for  the  homicide  of  her 
husband,  the  right  of  action  for  such  homi- 
cide survives  to  the  children,  and  in  such  last 
suit  the  measure  of  damages  is  the  injury  to 
the  children,  to  be  measured,  as  in  the  case 
of  the  widow,  bv  a  reasonable  support  for 
them)  ;  Senn  v.  Southern  R.  Co.,  124  Mo.  621, 
28  S.  W.  66.  See,  however,  Gibbs  v.  Hanni- 
bal, 82  Mo.  143,  holding  that  under  the  Mis- 
souri statute,  the  only  persons  authorized  to 
sue  for  damages  for  death  by  wrongful  act 
are  the  husband  or  Avife,  or  minor  child,  or 
tlie  father  and  mother,  or  either  of  them 
where  the  other  is  dead,  in  case  the  deceased 
be  an  unmarried  minor,  and  where  all  these 
beneficiaries  perish  in  the  same  disaster,  there 
is  no  person  left  to  whom  the  action  survives. 

60.  Arkansas. —  Davis  v.  Nichols,  54  Ark. 
358,  15  S.  W.  880. 

Indiana. —  Hamilton  r.  Jones,  125  Ind.  176, 
25  N.  E.  192. 

Minnesota. —  Green  r.  Thompson,  26  Minn. 
500,  5  N.  W.  376. 

New  V'or/,-.— Moriority  v.  Bartlctt.  99  N.  Y. 
651,  1  N.   10.  794;  Hegerich  v.  Keddie,  99  [1 
N.  Y.  258,  1  N.  E.  787,  !52  Am.  Rep.  25;  Pes-  I 
sini  V.  Wilkina,  54  N.  Y.  Super.  Ct.  146; 
Norton  v.  Wiawall,  14  How.  Pr.  42. 

0/mo.— Pusaell   r.   Sunburv,  37  Ohio  St. 
372,  41  Am.  Rep.  523.     Contra,  Hudson  r. 
Adin,  4  Ohio  Dec.  (Reprint)  211,  1  Clev.  L.  ^ 
Rep.  122.  |l 
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action  for  death  by  wrongful  act  survives  against  the  personal  representative  of 
defendant  when  he  dies  pending  the  action.®^ 

8.  Parties"^  —  a.  Piaintiffs  —  (i)  In  General.  Since  the  right  of  action  for 
death  by  wrongful  act  is  purely  statutory,  such  action  must  be  brought  by  the 
person  who  is  designated  in  tlie  statute.'''^  However,  any  one  of  the  parties  to 
whom  the  statute  gives  a  right  of  action  is  entitled  to  maintain  sucli  action  for 
the  benelit  of  all  the  beneficiaries  designated  therein.^* 

(ii)  Necessary  Parties.  Under  some  statutes,  where  only  one  right  of 
action  is  given  against  the  person  or  corporation  whose  wrongful  act,  neglect,  or 
default  causes  the  death  of  another,  where  one  of  the  beneficiaries  designated  in 
the  statute  brings  such  action,  all  the  other  beneficiaries  designated  therein  are 
necessary  parties  plaintiff.*'''  In  other  cases,  however,  it  has  been  held  that  where 
an  action  is  brought  by  one  of  the  beneficiaries  designated  in  the  statute,  it  is  not 
necessary  to  join  the  other  beneficiaries  as  parties  plaintiff."*' 

(ill)  Specific  Parties — (a)  Personal  Representative.  In  well-nigh  every 
jurisdiction,  under  statutes  giving  a  right  of  action  for  death  caused  by  wrongful 
act,  the  personal  representative  of  the  deceased  is  the  proper  party  plaintiff.'''''  In 


Pennsylvania. —  Moe  v.  Smiley,  125  Pa.  St. 
136,  17  Atl.  228,  3  L.  R.  A.  341;  Weiss  v. 
Hunsieker,  3  Pa.  Dist.  445,  14  Pa.  Co.  Ct. 
398. 

Texas. —  Johnson  !".  Farmer,  89  Tex.  610, 
35  S.  W.  1062. 

61.  Hegerick  v.  Keddie,  32  Hun  (N.  Y.) 
141,  5  N.  Y.  Civ.  Proc.  228;  Yertore  v.  Wis- 
wall,  16  How.  Pr.  (N.  Y.)  8;  Doedt  v.  Wis- 
wall,  15  How.  Pr.  (N.  Y.)  128  (holding  that 
under  the  New  York  act  the  action  is  one 
founded  on  a  contract,  and  therefore  sur- 
vives against  defendant's  executors)  ;  Collier 
r.  Arrington,  61  N.  C.  356;  Hudson  v.  Adin, 
4  Ohio  Dec.  (Reprint)  211,  1  Clev.  L.  Rep. 
122. 

62.  Parties  generally  see  Parties. 

63.  Louisville,  etc.,  R.  Co.  v.  Jones,  (Fla. 
1903)  34  So.  246;  Cincinnati,  etc.,  R.  Co.  v. 
Adams,  13  S.  W.  428,  11  Ky.  L.  Rep.  833; 
Weidner  v.  Rankin,  26  Ohio  St.  522;  Drew 
V.  Milwaukee,  etc.,  R.  Co.,  7  Fed.  Cas.  No. 
4,079.  See  Mobile  L.  Ins.  Co.  v.  Brame,  95 
U.  S.  754,  24  L.  ed.  580. 

64.  Texas,  etc.,  R.  Co.  v.  Berry,  67  Tex. 
238,  5  S.  W.  817.  See  also  Hamilton  v.  Han- 
nibal, etc.,  R.  Co.,  39  Kan.  56,  18  Pac.  57 
(holding  that  under  the  Missouri  statute,  au- 
thorizing an  action  for  damages  for  injuries 
to  a  person  resulting  in  death,  the  right  of 
action  is  in  the  husband  or  wife  of  the  de- 
ceased for  six  months  after  the  death,  after 
which  time  the  right  vests  absolutely  in  the 
surviving  minor  children,  if  there  are  any)  ; 
McClure  v.  Alexander,  24  S.  W.  619,  15  Ky. 
L.  Rep.  732. 

Improper  joinder  of  parties. —  It  was  held 
in  Willis  Coal,  etc.,  Co.  v.  Grizzeil,  198  111. 
313,  65  N.  E.  74  [reversing  100  111.  App.  480], 
that  judgment  may  not  be  awarded  plaintiffs 
jointly  in  an  action  for  wrongful  death,  one 
of  them  not  being  entitled  to  sue  therefor. 

'  65.  East  Line,  etc.,  R.  Co.  v.  Culberson,  68 
Tex.  664.  5  S.  W.  820;  Dallas,  etc.,  R.  Co.  v. 
Spicker,  61  Tex.  427,  48  Am.  Rep.  297  ;  Gal- 
veston, etc.,  R.  Co.  V.  Le  Gierse,  51  Tex.  189; 
Gulf,  etc.,  R.  Co.  t'.  Hernandez,  (Tex.  Civ. 
App.  1898)  45  S.  W.  197;  Galveston,  etc.,  R. 


Co.  V.  McCray,  (Tex.  Civ.  App.  1897)  43 
S.  W.  275 ;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
3  Tex.  Civ.  App.  583,  24  S.  W.  686  (holding, 
however,  that  a  release  by  the  parents  of  de- 
ceased of  all  claims  against  defendant  by 
reason  of  their  son's  death  was  a  good  defense 
to  defendant's  motion  for  a  new  trial  on  the 
ground  that  the  parents  were  necessary  par- 
ties plaintiff)  ;  Whelan  v.  Rio  Grande  West- 
ern R.  Co.,  Ill  Fed.  326;  St.  Louis,  etc.,  R. 
Co.  V.  Needham,  52  Fed.  371,  3  C.  C.  A.  129. 

Parties  who  by  compromise  have  deprived 
themselves  of  all  interest  in  the  action  need 
not  be  joined  therein.  Houston,  etc.,  R.  Co. 
V.  Brad'ley,  45  Te.x.  171. 

Parties  not  dependent  on  deceased. —  It  has 
been  held  under  the  Texas  statute  that  a 
person  who  was  not  dependent  on  deceased 
was  not  a  necessary  party  to  an  action  by 
deceased's  surviving  wife  and  children  who 
were  dependent  on  him.  Missouri  Pac.  R. 
Co.  r.  Henry,  75  Tex.  220,  12  S.  W.  828; 
Texas  Cent.  R.  Co.  v.  Frazier,  (Tex.  Civ. 
App.  1896)  34  S.  W.  664;  St.  Louis,  etc.,  R. 
Co.  V.  Taylor,  5  Tex.  Civ.  App.  668,  24  S.  W. 
975. 

66.  Deford  v.  State,  30  Md.  179  (holding 
that  failure  to  join  all  the  children  in  an  ac- 
tion brought  in  the  name  of  the  state,  for 
the  use  of  the  children  of  a  deceased  parent, 
who  was  killed  by  the  neglect  of  another, 
was  no  defense  to  the  action)  ;  Huntingdon, 
etc.,  R.  Co.  V.  Decker,  84  Pa.  St.  419 ;  Collins 
V.  East  Tennessee,  etc.,  R.  Co.,  9  Heisk. 
(Term.)  841;  Merchants,  etc..  Oil  Co.  v. 
Burns,  (Tex.  Sup.  1903)  74  S.  W.  758  [re- 
versing (Tex.  Civ.  App.  1903)  72  S.  W.  626]; 
San  Antonio  St.  R.  Co.  v.  Renken,  10  Tex. 
Civ.  App.  543,  30  S.  VV.  829;  Houston,  etc., 
R.  Co.  V.  Shaw,  2  Tex.  Unrep.  Cas.  553.  See 
also  Dalv  v.  New  Jersey  Steel,  etc.,  Co.,  155 
Mass.  1,  29  N.  E.  507. 

67.  Alabama. —  Columbus,  etc.,  R.  Co.  v. 
Bradford,  86  Ala.  574,  6  So.  90;  Stewart  v. 
Louisville,  etc.,  R.  Co.,  83  Ala.  493,  4  So. 
373;  South,  etc.,  R.  Co.  v.  Sullivan,  59  Ala. 
272. 

Arkansas. — Davis  v.  St.  Louis,  etc.,  R.  Co., 
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a  majority  of  jurisdictions,  by  construction  of  statute,  a  foreign  administrator  of 


53  Ark.  117,  13  S.  W.  801,  7  L.  E.  A.  283; 
Little  Rock,  etc.,  R.  Co.  v.  Townsend,  41  Ark. 
382. 

California. — Kramer  v.  San  Francisco  Mar- 
ket St.  R.  Co.,  25  Cal.  434. 

District  of  Columhia. — ■  Ferguson  v.  Wash- 
ington, etc.,  R.  Co.,  6  App.  Cas.  525. 

Georgia. —  Louisville,  etc.,  R.  Co.  v.  Chaf- 
fin,  84  Ga.  519,  11  S.  E.  891. 

Illinois. —  Union  R.,  etc.,  Co.  v.  Shacklet, 
119  111.  232,  10  N.  E.  890;  Mattoon  Gas 
Light,  etc.,  Co.  v.  Dolan,  105  111.  App.  1 ; 
Nixon  V.  Ludlam,  50  111.  App.  273. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Char- 
man,  (1903)  07  N.  E.  923  (holding  that  the 
Indiana  act,  authorizing  action  by  personal 
representatives  to  recover  for  the  benefit  of 
decedent's  widov^^  and  children,  does  not  re- 
quire the  appointment  of  a  special  adminis- 
trator to  bring  suit,  but  authorizes  suit  by 
the  general  administrator  of  the  estate)  ; 
Toledo,  etc.,  R.  Co.  v.  Reeves,  8  Ind.  App.  667, 
35  N.  E.  199. 

loica. —  Major  r.  Burlington,  etc.,  R.  Co., 
115  Iowa  309,  88  N.  W.  815;  Lawrence  V. 
Birney,  40  Iowa  377;  Philo  v.  Illinois  Cent. 
E.  Co.,  33  Iowa  47. 

Kentucky. —  Thomas  v.  Eoyster,  98  Ky. 
206,  32  S.  W.  613,  17  Ky.  L.  Eep.  783;  Givens 
V.  Kentucky  Cent.  E.  Co.,  89  Ky.  231,  12 
S.  W.  257,  11  Ky.  L.  Eep.  452;  Bruce  v.  Cin- 
cinnati E.  Co.,  83  Ky.  174;  Lexington,  etc., 
Min.  Co.  V.  Hoffman,  32  S.  W.  611,  17  Ky. 
L.  Eep.  775. 

Minnesota. —  Nash  r.  Tousley,  28  Minn.  5, 
8  N.  W.  875;  Boutiller  V.  Milwaukee,  etc.,  E. 
Co.,  8  Minn.  97. 

Mississippi. —  Bussey  v.  Gulf,  etc.,  E.  Co., 
79  Miss.  597,  31  So.  212;  Illinois  Cent.  E. 
Co.  V.  Hunter,  70  Miss.  471,  12  So.  482. 

New  York. —  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48,  32  Am.  Eep.  491; 
Quin  V.  Moore,  15  N.  Y.  432;  Ohnmacht  i\ 
Mt.  Morris  Electric  Light  Co.,  66  N.  Y.  App. 
Div.  482,  73  N.  Y.  Suppl.  296;  Murphy  v. 
New  York  Cent.,  etc.,  R.  Co.,  31  Hun  358; 
Ryall  V.  Kennedy,  40  N.  Y.  Super.  Ct.  347; 
Safford  v.  Drew,"  3  Duer  627. 

North  Carolina. —  Killian  r.  Southern  R. 
Co.,  128  N.  C.  201,  38  S.  E.  873;  Howell  r. 
Yansey  Coimty,  121  N.  C.  362,  28  S.  E.  362. 

OTiio.— Wolf  V.  Lake  Erie,  etc.,  R.  Co.,  55 
Ohio  St.  517,  45  N.  E.  708,  36  L.  R.  A.  812 
(holding,  however,  that  the  administrator  is 
but  the  nominal  party)  ;  Solor  Refining  Co. 
V.  Elliott,  15  Ohio  Cir.  Ct.  581,  8  Ohio  Cir. 
Dec.  225. 

Oregon. —  Schleiger  v.  Northern  Terminal 
Co.,  ('1903)  72  Pac.  324;  Perham  r.  Portland 
(Jeneral  Electric  Co.,  33  Oreg.  451,  53  Pac. 
14,  24,  72  Am.  St.  Rep.  730,  40  L.  R.  A.  799. 

Rhode  I.ilMid. —  Lubramo  r.  Atlantic  Mills, 
10  R.  I.  129,  32  Atl.  205,  34  L.  R.  A.  797. 

South  Carolina. —  P.rickman  p.  South  Caro- 
lina R.  Co.,  8  S.  C!.  173. 

Tennessee. —  (  Hiiiiiiinodgii,  1']lo(dric  R.  Co.  r. 
JolmHon,  97  T<'iin.  667,'  .37  S.  W.  55H,  34 
L.  R.  A.  442;  Webb  v.  East  TonncHsce,  etc., 
R.  Co.,  88  Tenn.  119,  12  S.  W.  428  (holding 

[III,  A,  8,  a,  (in),  (a)] 


that  the  amendment  to  the  statute  giving 
the  widow  the  right  of  action  for  the  wrong- 
ful death  of  her  husband  did  not  take  awajf 
the  right  of  a  personal  representative  to  sue 
when  deceased  left  a  widow,  and  that  if  the 
widow  waived  her  right  to  sue  the  right  re- 
mained to  the  personal  representative  j ; 
Bream  r.  Brown,  5  Coldw.  (Tenn.)  168. 

Texas. —  See  Houston,  etc.,  R.  Co.  v.  Hook, 
00  Tex.  403. 

Washington. —  Dahl  1).  Tibbals,  5  Wash. 
259,  31  Pac.  808. 

West  Virginia. — Dimmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32,  55  Am.  Rep.  292. 

Wisconsin. —  McMillan  v.  Spider  Lake  Saw 
Mill,  etc.,  Co.,  115  Wis.  332,  91  N.  W.  979, 
95  Am.  St.  Rep.  947,  60  L.  R.  A.  589;  Swan 
V.  Norvell,  107  Wis.  62.5,  83  N.  W.  934  (hold- 
ing that  a  special  administrator  may  main- 
tain an  action  for  the  wrongful  death  of  his 
decedent)  ;  Whiton  v.  Chicago,  etc.,  R.  Co., 
21  Wis.  305. 

United  States. —  Peers  v.  Nevada  Power, 
etc.,  Co.,  119  Fed.  400. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  38. 

But  see  Books  v.  Danville,  1  Kulp  (Pa.)  .3.. 

Ancillary  executor. — Under  N.  Y.  Code  Civ. 
Proc.  §  1902,  providing  that  "  the  executor  or 
administrator  of  a  decedent  "  may  sue,  it  has 
been  held  that  an  ancillary  executor  comes 
within  this  provision  of  the  statute.  Lang  i". 
Houston,  etc.,  R.  Co.,  75  Hun  151,  27  N.  Y. 
Suppl.  90. 

Former  rule  in  Georgia. —  Under  a  former 
statute  in  Georgia  providing  that  the  widow, 
or  if  no  widow,  the  child  or  children,  might 
recover  for  the  homicide  of  a  husband  or 
parent,  it  was  held  that  the  right  to  recover 
damages  for  such  homicide  was  limited  to  the 
widow  or  children  and  did  not  extend  to  the 
personal  representative.  Miller  v.  Southwest- 
ern R.  Co.,  55  Ga.  143. 

In  the  absence  of  father,  mother,  or  guard- 
ian, an  administrator  of  a  child  may  bring  an 
action  for  the  death  of  the  child  by  wrongful 
act,  under  the  Indiana  statute,  although  sec- 
tion 27  thereof  provides  that  the  action  for 
the  death  of  a  child  must  be  brought  by  the 
father,  the  mother,  or  the  guardian.  Pitts- 
burgh, etc.,  R.  Co.  V.  Vining,  27  Ind.  513,  92 
Am.  Dec.  269. 

Letters  of  administration. —  Where  an  in- 
dictment, under  the  Maine  statute  against 
a  city  for  the  loss  of  a  life  by  defect  in  a 
highway,  describes  the  deceased  person  as 
late  of  B,  in  the  county  of  P,  the  right  of 
his  administrator  to  prosecute  the  indict- 
ment may  be  proved  by  letters  of  administra- 
tion granted  bv  probate  court  of  another 
county.    State  'v.  P.angor,  30  Me.  341. 

Suit  for  death  of  minor. —  It  has  been  held 
under  an  Tndiiuia  statute,  giving  parents  the 
right  of  action  for  the  negligent  injury  or 
killing  of  a  child,  that  unless  a  minor  has 
been  cniiincipalcd  by  his  parents,  the  father 
cannot,  iiislrad  of  suing  as  such  for  the  death 
of  the  minor,  su(>  as  the  minor's  administrn- 
toi-,  under  section  284,  gix'iivj  (.h(>  personnl 
icprcsentativo  of  one  killed  by  (ho  wrongful 
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a  resident  of  another  state  may  maintain  an  action  for  the  death  of  his  intestate 
by  wrongful  act  in  tlie  state  wliere  such  wrongful  death  occurred.^^ 

(b)  Widow,  in  some  jurisdictions  the  statutes  give  the  riglit  of  action  for 
death  by  wrongful  act  primarily  to  the  widow  of  the  deceased.''''  Under  some 
statutes,  howevei',  while  the  action  is  brought  solely  for  the  benefit  of  the  widow, 
or  the  widow  and  next  of  kin,  yet  the  widow  cannot  maintain  such  action  in  her 
own  name ;  it  must  be  brought  in  the  name  of  the  personal  representative  of  the 
decedent  for  the  widow's  benefit.™ 

(c)  Heirs  and  Next  of  Kin.  Some  of  the  statutes  give  a  riglit  of  action  to 
the  lieirs  at  law  or  next  of  kiu  of  the  deceased,  for  death  by  wrongful  act,  in 


act  of  another  the  right  to  sue  therefor. 
Berry  v.  Louisville,  etc.,  R.  Co.,  128  Ind.  484, 
28  N.  E.  182;  Mayhew  v.  Burns,  103  Ind. 
328,  2  N.  E.  793. 

The  words  "  personal  representatives,"  as 
used  in  the  Ohio  statute  relating  to  actions 
for  wrongful  death,  mean  executors  and  ad- 
ministrators, and  an  action  under  the  statute 
may  be  brought  by  the  executor  of  the  person 
so  deceased.  Wittman  v.  Cincinnati,  etc.,  R. 
Co.,  10  Ohio  S.  &  C.  PI.  Dec.  563. 

Where  death  is  instantaneous. — -Under  the 
Mississippi  code  allowing  the  personal  repre- 
sentative of  deceased  to  sue  for  and  recover 
damages  for  any  trespass  to  the  person  or 
property  of  deceased  in  like  manner  as  de- 
ceased might  have  done  if  living,  it  has  been 
held  that  an  action  by  the  personal  repre- 
sentative will  not  lie  to  recover  for  injuries 
resulting  in  instantaneous  death.  Illinois 
Cent.  R.  Co.  i:  Pendergrass,  69  Miss.  425,  12 
So.  954. 

68.  Illinois. —  Wabash,  etc.,  R.  Co.  v. 
Shacklet,  105  111.  364,  44  Am.  Rep.  791. 

Indiana. —  Memphis,  etc..  Packet  Co.  v. 
Pikey,  142  Ind.  304,  40  N.  E.  527;  Jefferson- 
ville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  16 
Kan.  568. 

'New  Jersey. —  Pisano  V.  B.  M.,  etc.,  Shan- 
ley  Co.,  66  N.  J.  L.  1,  48  Atl.  618  (holding, 
however,  that  letters  granted  an  administra- 
tor in  another  jurisdiction  cannot  defeat  the 
right  of  an  administrator  appointed  in  New 
Jersey  to  recover  in  an  action  for  death  with- 
in that  statute)  ;  Lower  v.  Segal,  60  N.  J.  L. 
99,  36  Atl.  777. 

Pennsylvania. — Boulden  v.  Pennsylvania  R. 
Co.,  205  Pa.  St.  264,  54  Atl.  906. 

Utah. —  Utah  Sav.,  etc.,  Co.  v.  Diamond 
Coal,  etc.,  Co.,  26  Utah  299,  73  Pac.  524. 

United  8tates. —  Florida  Cent.,  etc.,  R.  Co. 
r.  Sullivan,  120  Fed.  799,  57  C.  C.  A.  167,  61 
L.  R.  A.  410;  Boston,  etc.,  R.  Co.  v.  Hurd, 
108  Fed.  116,  47  C.  C.  A.  615,  56  L.  R.  A.  193. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  39. 

Contra. —  Maysville  St.  R.,  etc.,  Co.  v.  Mar- 
tin, 59  Fed.  91,  8  C.  C.  A.  21. 

69.  Colorado. — Hayes  v.  Williams,  17  Colo. 
465,  30  Pac.  352.  See  also  Hindry  v.  Holt, 
24  Colo.  464,  51  Pac.  1002,  65  Am.  St.  Rep. 
235,  39  L.  R.  A.  351. 

Illinois. —  Litchfield  Coal  Co.  V.  Taylor,  81 
111.  590. 

Indiana. —  L.  T.  Dickason  Coal  Co.  v.  Un- 
gerferth,  30  Ind.  App.  546,  66  N.  E.  759 
(holding  that  the  right  of  action  given  by 


the  Indiana  statute  is  personal  to  the  widow 
and  children  of  deceased  employee  so  killed, 
and  cannot  be  maintained  by  deceased's  ad- 
ministrator) ;  Boyd  v.  Brazil  Block  Coal  Co., 
25  Ind.  App.  157,  57  N.  E.  732. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Mills,  57 
Kan.  687,  47  Pac.  834. 

Kentucky. —  McClurg  v.  Igleheart,  33  S.  W. 
80,  17  Ky.  L.  Rep.  913. 

Missouri. —  Poor  v.  Watson,  92  Mo.  App. 
89. 

Ohio.—  Merrell  i:  McMahon,  7  Ohio  S.  &  C. 
PI.  Dec.  136,  6' Ohio  N.  P.  77. 

Pennsylvania. —  Gross  v.  Electric  Traction 
Co.,  180  Pa.  St.  99,  30  Atl.  424  (holding  that 
the  Pennsylvania  act  of  1851,  authorizing  a 
widow  to  recover  damages  for  death,  applies 
to  one  who  was  married  to  deceased  after 
he  received  the  injuries  causing  his  death )  ; 
Snyder  v.  Philadelphia,  etc.,  R.  Co.,  9  Pa. 
Dist.  3 ;  Gross  v.  Electric  Traction  Co.,  5  Pa. 
Dist.  294;  South  Ea^ton  v.  Reinhart,  13 
Wkly.  Notes  Cas.  389. 

Rhode  Island. —  Goodwin  v.  Nicholson,  17 
R.  I.  478,  23  Atl.  12. 

South  Dakota  —  Belding  r.  Black  Hills, 
etc.,  R.  Co.,  3  S.  D.  369,  53  N.  W.  750. 

Tennessee. —  Collins  v.  East  Tennessee,  etc., 
R.  Co.,  9  Heisk.  841. 

Texas.—  International,  etc.,  R.  Co.  f.  Sein, 
11  Tex.  Civ.  App.  386,  33  S.  W.  558. 

United  States. —  Cole  v.  Mayne,  122  Fed. 
836. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  42. 

Effect  of  second  marriage. —  Where  the 
statute  gives  the  widow  the  right  of  action 
for  the  death  of  her  husband  by  wrongful  act, 
the  fact  that  pending  the  suit  the  widow  re- 
marries does  not  preclude  her  right  of  action. 
Georgia  R.,  etc.,  Co.  v.  Garr,  57  Ga.  277,  24 
Am.  Rep.  492 ;  International,  etc.,  R.  Co.  v. 
Kuehn,  70  Tex.  582,  8  S.  W.  484. 

70.  Georgia. —  Western,  etc.,  R.  Co.  r. 
Strong,  52  "Ga.  461. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  r.  Da- 
vis, 10  Ind.  398;  Madison,  etc..  R.  Co.  r. 
Bacon,  6  Ind.  205 ;  Peru,  etc.,  R.  Co.  v.  Brad- 
shaw,  6  Ind.  146. 

Iowa. —  Major  v.  Burlington,  etc.,  R.  Co., 
115  Iowa  309,  88  N.  W.  815. 

Kansas. — Atchison  v.  Twine,  9  Kan.  350. 

New  Hampshire. —  See  Wyatt  v.  Williams, 
43  N.  H.  102. 

North  Carolina. — Howell  v.  Yancey  County, 
121  N.  C.  362,  28  S.  E.  362. 

Pennsylvania. —  Usher  r.  West  Jersey  R. 
Co.,  126  Pa.  St.  206,  17  Atl.  597,  12  Ani.  St. 
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case  tlierc  are  no  personal  representatives  of  sucli  deceased,'"  while  under  otlier 
statutes  such  right  of  action  is  given  to  tlie  widow,  heir,  or  personal 
representative.™ 

(d)  ParenU.  In  construing  statutes  giving  a  right  of  a(;tion  for  death  hy 
wrongful  act,  many  of  the  courts  limit  the  right  to  hring  such  action  to  the  per- 
sons expressly  authorized  in  the  statute,  and  hold  that  where  the  parents  are  not 
specifically  designated  in  the  statute,  they  cannot  bring  the  action  in  their  own 
names,  even  where  the  recovery  is  for  their  own  bcnelit.'''    In  other  jurisdictions. 


Eep.  803,  4  L.  R.  A.  201,  construing  a  New 
Jersey  statute. 

United  States. —  Ilagen  v.  Kean,  11  Fed. 
Cas.  No.  ,5,899,  3  Dill.  124. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  42. 

71.  Webster  v.  Norwegian  Min.  Co.,  137 
Cal.  399,  70  Pac.  270,  92  Am.  St.  Rep.  181; 
Atchison,  etc.,  R.  Co.  v.  .Judah,  (Kan.  App. 
1900)  02  Pac.  711  (holding  that  in  order  for 
a  parent  to  recover  as  next  of  kin  for  the 
wrongful  death  of  a  minor  child,  a  resident 
of  the  state,  he  must  prove  that  no  personal 
representative  has  been  appointed)  ;  Western 
Union  Tel.  Co.  i:  McGill,  57  Fed.  099,  6 
C.  C.  A.  521,  21  L.  R.  A.  818  (holding  that 
the  surviving  husband  of  deceased  is  not  in- 
cluded in  "  the  next  of  kin,"  as  used  in  the 
Kansas  statute,  providing  that  ah  action  for 
death  by  wrongful  act,  when  there  is  no  per- 
sonal representative  or  widow,  may  be 
brought  by  the  next  of  kin.  See  also  Hindry 
V.  Holt,  24  Colo.  404,  51  Pac.  1002,  05  Am. 
St.  Rep.  235,  39  L.  R.  A.  351. 

72.  Indiana. —  Maule  Coal  Co.  i'.  Parten- 
heimer,  155  Ind.  100,  55  N.  E.  751,  57  N.  E. 
710. 

Kentucky. —  Hackett  v.  Louisville,  etc.,  R. 
Co.,  95  Ky.  230,  24  S.  W.  871,  15  Ky.  L. 
Rep.  012 ;  Jordan  v.  Cincinnati,  etc.,  R.  Co., 
89  Ky.  40,  11  S.  W.  1013,  11  Ky,  L.  Rep. 
204;  Pennsylvania  Co.  v.  Malia,  49  S.  W. 
809,  20  Ky.  L.  Rep.  1023;  Kentucky  Cent. 
R.  Co.  V.  McGinty,  14  S.  W.  001,  12  Ky.  L. 
Rep.  482;  Louisville,  etc.,  R.  Co.  v.  Coppage, 
13  S.  W.  liOSe,  12  Ky.  L.  Rep.  200;  Fitts  v. 
Johnson,  11  Ky.  L.  Rep.  070;  Hennings  v. 
Louisville  Leather  Co.,  12  S.  W.  550,  11  Ky. 
L.  Rep.  544 ;  Carden  v.  Louisville,  etc.,  R. 
Co.,  (1890)  37  S.  W.  839. 

'New  Jersey. —  Fitzhenry  v.  Consolidated 
Traction  Co.,  03  N.  J.  L.  142,  42  Atl.  410; 
Haggerty  v.  Central  R.  Co.,  31  N.  J.  L.  349. 

Oreqon. —  Schloiger  v.  Northern  Terminal 
Co.,  (1903)  72  Pac.  324. 

Pennsylvania. —  North  Pennsylvania  R.  Co. 
V.  Robinson,  44  Pa.  St.  175. 

Texas. —  San  Antonio  St.  R.  Co.  v.  Renken, 
15  Tex.  Civ.  App.  229,  38  S.  W.  829. 

Washinqion.- —  Ncsliit  v.  Northern  Pac.  R. 
Co.,  22  Wash.  098,  01  Pac.  141. 

Wisc.orislii.  —  Brown  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  137,  77  N.  W.  748,  78  N.  W. 
771,  44  L.  R.  A.  579. 

United  Hlates. —  Poterman  V.  Northern  Pac. 
R.  Co.,  105  Fed.  335,  holding  that  under  the 
Washington  statute,  a  motlier  who  is  the 
sole  heir  of  iiri  iiiimarricd  adult  son  m;iy  niaiii- 
tfiin  an  iictioii  for  recovery  of  dainnges  for 
liiH  dcatli  liy  wrongful  ncl  in  her  own  name. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  40.  Soo 
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also  Ifolston  ?;.  Dayton  Coa),  etc.,  Co.,  95  Tenn. 
521,  32  S.  W.  480,  holding  that  the  action 
can  only  be  brought  by  the  personal  repre- 
sentative, save  in  the  cases  excepted  expressly 
by  statute,  of  the  widow  and  children,  and 
hence  an  action  in  the  names  of  parents  as 
such  for  the  death  of  a  minor  child  will  not 
lie,  although  they  be  beneficially  entitled  to 
the  recovery  as  next  of  kin.  See,  however, 
Romero  r.  Atchison,  etc.,  R.  Co.,  (N.  M.  1903) 
72  Pac.  37. 

"  Heirs  "  defined. —  The  word  "  heirs,"  un- 
der the  California  statute,  allowing  heirs  to 
recover  for  the  death  of  an  adult  by  wrong- 
ful act,  includes  all  those  capable  of  inherit- 
ance from  the  deceased  generally,  uncon- 
trolled by  limitation  of  statutes  relating  to 
the  distribution  of  community  property,  and 
hence  includes  minor  children  of  deceased. 
Redfield  r.  Oakland  Consol.  St.  R.  Co..  110 
Cal.  277,  42  Pac.  822.  But  see  Henderson 
Kentucky  Cent.  R.  Co.,  80  Ky.  389,  5  S.  W. 
875,  9  Ky.  L.  Rep.  025,  holding  that  the  word 
"  heir "  as  used  in  the  Kentucky  statute, 
providing  that  "  the  widow,  heir,  or  personal 
representative "  of  one  whose  life  is  lost  by 
the  wilful  neglect  of  another  may  sue  the 
person  causing  the  death  and  may  recover 
punitive  damages,  means  "  child  and  does 
not  include  parents  or  collateral  representa- 
tives. 

Guardians. —  Lender  the  Texas  act  of  1800, 
aiithorizing  the  heirs,  representatives,  or  re- 
lations of  deceased  persons  to  sue  for  dam- 
ages where  the  death  is  caused  by  negli- 
gence, it  has  been  held  that  unit  may  be 
brought  by  the  guardian  of  the  minor  chil- 
dren of  the  person  killed,  either  in  his  name 
as  guardian  or  in  the  names  of  the  minor 
children  by  him  as  guardian.  Houston,  etc., 
R.  Co.  r.  Bradley,  45  Tex.  171. 

73.  Gcoryin. —  Frazier  r.  Georgia  R.,  etc., 
Co.,  90  Ga.  785.  22  S.  E.  930. 

Kansas. —  Eureka  i\  Merrifiekl.  53  Kan. 
794,  37  Pac.  113. 

Keniucl-y. —  Louisville,  etc.,  R.  Co.  V.  Cop- 
page,  13  S.  W.  1080,  12  Ky.  L.  Rep.  200. 

Minnesota. —  Scheffler  r.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  125,  19  N.  W.  050. 

NchrasJca. —  Wilson  r.  Bumstead,  12  Nebr. 
1,  10  N.  W.  411. 

A'' (.'in  York. —  Ohnmaeht  r.  Mt.  Morris  Elec- 
tric Light  Co.,  06  N.  Y.  App.  Div.  482,  73 
N.  Y.  Suppl.  290. 

North  Carolina. —  Killian  p.  Southern  R. 
Co.,  128  N.  C.  201,  38  S.  E.  873. 

^^onlh  Carolina.  —  Edgnr  )'.  Costello,  14 
S.  0.  20,  37  Am.  Rep.  714. 

Wash'inqton. —  Nesbit  r.  Northern  Pac.  R. 
Co.,  22  Wash.  098,  01  Pac.  1  11. 
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however,  statutes  specifically  provide  for  the  maintenance  of  an  action  by  the 
parents  for  the  death  of  their  child  caused  by  vprongful  act/"'  some  of  the  statutes 
being  construed  to  give  the  right  of  action  to  the  spouse  having  the  custody  of 
the  child,  where  the  parents  have  been  divorced,  or  one  has  deserted  the  other.'^ 
(e)  Aliens?'^  The  general  rule  seems  to  be  that  a  right  of  action  given  by 
statute  to  certain  designated  persons,  for  death  caused  by  wrongful  act,  may  be 
brought  by  an  alien  who  otherwise  comes  within  the  statutory  designation." 


See  15  Cent.  Dig.  tit.  "  Death,"  §  43.  See 
also  Williams  v.  South  Alabama,  etc.,  R.  Co., 
91  Ala.  635,  9  So.  77 ;  Thompson  v.  Chicago, 
etc.,  R.  Co.,  104  Fed.  845. 

74.  Colorado. —  Pierce  v.  Conners,  20  Colo. 
178,  183,  37  Pac.  721,  46  Am.  St.  Rep. 
279. 

Indiana. —  Lonisville,  etc.,  R.  Co.  r.  Goody- 
koontz,  119  Ind.  Ill,  21  N.  E.  472,  12  Am. 
St.  Rep.  371;  Ft.  Wayne,  etc.,  R.  Co.  r.  Bey- 
erle,  110  Ind.  100,  11  N".  E.  6;  Ohio,  etc.,  R. 
Co.  V.  Tindall,  13  Ind.  360,  74  Am.  Dec.  259; 
Ehvood  Electric  St.  R.  Co.  v.  Ross,  26  Ind. 
App.  258,  58  N.  E.  536  (where  it  Avas  held 
that  the  action  of  the  parent  did  not  amount 
to  an  emancipation  of  the  child  which  would 
prevent  his  maintaining  an  action  for  its 
death  bv  wrongful  act)  ;  Boyd  v.  Brazil  Block 
Coal  Co.,  25  Ind.  App.  157,  57  N.  E.  732, 
50  N.  E.  368.  See  Gann  v.  Worman,  09  Ind. 
458;  Citizens'  St.  R.  Co.  v.  Cooper,  22  Ind. 
App.  459,  53  N.  E.  1092,  72  Am.  St.  Rep. 
319. 

Iowa. —  Lawrence  v.  Birney,  40  Iowa  377. 

Massachuscits. —  jMulhall  v.  Fallon,  176 
Mass.  266,  57  K.  E.  386,  79  Am.  St.  Rep. 
309,  54  L.  R.  A.  934. 

Mississipjn. —  Illinois  Cent.  R.  Co.  v.  Hun- 
ter, 70  Miss.  471,  12  So.  482.  See  also  Amos 
r.  Mobile,  etc.,  R.  Co.,  63  Miss.  509,  holding 
that  the  Mississippi  statute  limits  the  right 
of  action  to  eases  in  which  the  deceased 
"  left  a  widow,  or  children,  or  both,  or  hus- 
band, or  father,"  and  that  the  mother  has 
no  right  of  action,  and  that  tlie  term  "  par- 
ent "  in  the  statute  refers  to  the  father. 

Missouri. —  Lee  v.  Knapp,  155  Mo.  610,  56 
S.  W.  458 ;  Hennessey  v.  Bavarian  Brewing 
Co.,  145  Mo.  104.  46  S.  W.  966,  68  Am.  St. 
Rep.  554,  41  L.  R.  A.  385  (holding  that  the 
remarriage  of  the  mother  does  not  impair  her 
right  to  maintain  action  for  the  death  of  her 
child)  ;  Marshall  v.  Wabash  R.  Co.,  120  Mo. 
275,  25  S.  W.  179  (holding  that  the  Missouri 
statute  does  not  require  a  joinder  of  the 
father  and  mother  in  an  action  for  the  death 
of  their  child,  where  the  same  is  illegiti- 
mate) ;  Crockett  i.  St.  Louis  Transfer  Co., 
52  Mo.  457  (hokling  that  the  joinder  of  father 
and  mother  as  plaintiffs  in  an  action  for  the 
death  of  a  child  was  proper,  even  though 
they  were  divorced  prior  to  the  accrual  of  the 
cause  of  action )  ;  Buel  r.  St.  Louis  Transfer 
Co.,  45  Mo.  562. 

New  Mexico. —  Romero  v.  Atchison,  etc.,  R. 
Co.,  (1903)  72  Pac.  37. 

Pennsylvania. —  Kerr  v.  Pennsvlvania  R. 
Co.,  169  Pa.  St.  95,  32  Atl.  96  (holding  that 
where  a  husband  deserts  his  wife  and  family 
and  ceases  to  support  them,  the  wife  may 


sue  to  recover  for  the  death  of  a  minor  child 
without  joining  him  as  a  party)  :  Pennsyl- 
vania R.  Co.  V.  Zebe,  37  Pa.  St.  420;  Mar- 
shall i".  Masselli,  30  Pittsb.  Leg.  J.  N.  S. 
147. 

Teases.— Texas,  etc.,  R.  Co.  r.  Hall,  83  Tex. 
675,  19  S.  W.  121.  But  compare  Winnt  v.  In- 
ternational, etc.,  R.  Co.,  74  Tex.  32,  11  S.  W. 
907,  5  L.  R.  A.  172. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  43.  See 
also  Isaac  r.  Denver,  etc.,  R.  Co.,  12  Dalv 
(N.  Y.)  340. 

Where  a  stepfather  assumed  the  relation- 
ship of  a  natural  parent  to  a  minor  child  of 
his  wife  by  a  former  marriage,  it  was  held, 
under  the  Missouri  statute,  that  he  and  not 
the  mother  was  the  proper  j)arty  to  sue  for 
loss  of  services  sustained  by  the  child's  death, 
caused  by  another's  negligence.  Natchez, 
etc.,  R.  Co.  V.  Cook,  63  Miss.  38;  Hennesey 
r.  Bavarian  Brewing  Co.,  63  Mo.  App.  Ill; 
Craft  r.  Northern  Pac.  R.  Co.,  25  Oreg.  275, 
35  Pac.  250;  Putman  i;.  Southern  Pac.  R.  Co., 
21  Oreg.  230,  27  Pac.  1033,  holding,  however, 
that  a  parent  could  only  recover  for  the 
death  of  a  child  where  the  death  occurred  be- 
fore the  child  attained  its  majority. 

Where  wife  is  separated  from  husband. — 
It  has  been  held  in  Georgia  that  the  fact  that 
a  wife  is  living  apart  from  her  husband,  being 
supported  by  the  wages  of  their  minor  son, 
is  no  objection  to  the  maintenance  by  her  of 
an  action  against  a  railroad  company  to  re- 
cover for  the  son's  death,  brought  not  only  in 
her  name,  but  in  the  name  of  the  husband 
for  her  use.  East  Tennessee,  etc.,  R.  Co.  v. 
Maloy,  77  Ga.  237,  6  S.  E.  941. 

75.  California. —  Delatour  v.  Maekey,  139 
Cal.  621,  73  Pac.  454. 

Georgia. —  Amos  v.  Atlanta  R.  Co.,  104  Ga. 
809,  3i  S.  E.  42. 

Louisiana. —  Wilson  v.  Banner  Lumber  Co., 
108  La.  Ann.  590,  32  So.  460. 

Oregon. —  Schleiger  v.  Northern  Terminal 
Co.,  (1903)  72  Pac.  324. 

Washin  gton. —  Clark  r.  Northern  Pac.  R. 
Co.,  29  Wash.  139,  69  Pac.  636. 

See  15  Cent.  Dig.  tit.  "Death,"  §  43. 

76.  Actions  by  aliens  generally  see  Aliens, 
2  Cyc.  107. 

77.  Arizona. —  Bonthron  v.  Phoenix  Light, 
etc.,  Co.,  (1903)  71  Pac.  941,  61  L.  R.  A. 
563. 

Delaware. —  Szjrmanski  v.  Blumenthal,  3 
Pennew.  558,  52  Atl.  347. 

Georgia. —  Augusta  R.  Co.  v.  Glover,  92 
Ga.  132,  IS  S.  E.  406. 

Indiana.  —  Jeffersonville,  etc.,  R.  Co.  V. 
Hendricks,  41  Ind.  48. 

Massachusetts. — -Mulhall    v.    Fallon,  176 
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(iv)  Wir.AT  Law  Governs.  In  some  jurisdictionfi,  by  construction  of  tlie 
statute,  foreign  administrators  and  executors  are  ])ermitted  to  prosecute  actions 
for  death  by  wrongful  act  wherever  sucli  actions  might  Ijc  prosecuted  Ijy  a  per- 
sonal representative  appointed  in  the  jurisdiction.'''^  The  better  rule,  however, 
seems  to  be  that  the  question  of  who  may  sue,  being  a  matter  of  right  and  not  of 
remedy  merely,  the  question  as  to  the  proper  party  to  bring  an  action  in  the 
courts  of  a  state  to  recover  for  death  occurring  in  another  state  depends  solely  on 
the  statutes  of  the  latter  state,  and  must  be  prosecuted  by  the  person  or  persons 
designated  in  such  statutes.™ 

b.  Defendants.  Under  statutes  giving  a  right  of  action  against  any  person, 
company,  or  corporation,  their  agents  or  servants,  for  the  wrongful  death  of 
another,  it  is  proper  to  join  any  two  of  such  persons  as  parties  defendant  in  an 
action  for  death.^" 


Mass.  266,  57  N.  E.  386,  79  Am.  St.  Rep. 
309,  54  L.  R.  A.  934. 

Minnesota. —  Renlund  v.  Commodore  Min. 
Co.,  89  Minn.  41,  93  N.  W.  1057. 

Missouri. —  Philpott  t".  Missouri  Pac.  R. 
Co.,  85  Mo.  164. 

See  15  Cent.  Dig.  tit.  "Death,"  §  35.  See 
also  Deni  v.  Pennsylvania  R.  Co.,  6  Pa.  Dist. 
15.  But  see  jVIcMillen  v.  Spider  Lake  Saw 
Mill,  etc.,  Co.,  115  Wis.  332,  91  N.  W.  971.  95 
Am.  St.  Rep.  947,  60  L.  R.  A.  589. 

78.  Illinois  Cent.  K.  Co.  r.  Crudup,  63 
Miss.  291  (holding  that  since  the  Tennessee 
statute  gives  the  right  of  action  to  the  ad- 
ministrator of  one  wrongfully  killed,  an  ac- 
tion accruing  in  that  state  may  be  maintained 
in  Mississippi  by  an  administrator  appointed 
under  the  laws  of  either  state)  ;  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Nebr.  848,  40  N.  W. 
401,  2  L.  R.  A.  67;  Noonan  v.  Bradlev,  9 
Wall.   (U,  S.)   394,  19  L.  ed.  757;  Popp  v. 

'Cincinnati,  etc.,  R.  Co.,  96  Fed.  465;  Hodges 
V.  Kimball,  91  Fed.  845,  34  C.  C.  A.  103; 
Duchesse  D'Auxy  t.  Porter,  41  Fed.  68.  See 
also  Chandler  v.  New  York,  etc.,  R.  Co.,  159 
Mass.  589,  35  N.  E.  89;  Higgins  r.  Central 
New  England,  etc.,  R.  Co.,  155  Mass.  176,  29 
N.  E.  534,  31  Am.  St.  Rep.  544;  Dennick  v. 
New  Jersey  Cent.  R.  Co..  103  IT.  S.  11,  26 
L.  ed.  439;' Wilson  v.  Tootle,  55  Fed.  211. 

Domestic  administrators. —  In  several  ju- 
risdictions it  has  been  held  that  the  statute 
of  one  state,  authorizing  actions  by  adminis- 
trators for  injuries  causing  the  death  of  the 
intestate,  cannot  authorize  an  action  in  an- 
other state  by  an  administrator  therein  ap- 
pointed, although  the  accident  happened  in 
the  state  whore  the  statute  was  in  force. 
Richardson  r.  Now  York  Cent.  R.  Co.,  98 
Mass.  85 ;  Woodward  v.  Michigan  Southern, 
etc.,  R.  Co.,  10  Ohio  St.  121. 

79.  Georgia. —  Selma,  etc.,  R.  Co.  v.  Lacey, 
49  Oa.  106. 

Kansan. —  Liriiokiller  r.  Hannibal,  etc..  R. 
Co.,  33  Kan.  83,  5  Pac.  401,  52  Am.  Rep.  523. 

Kentucky. —  See  Bruce  v.  Cincinnati  R.  Co., 
83  Ky.  174. 

Maryland. —  Ash  r.  Baltimore,  etc.,  R.  Co., 
72  Md.  144,  19  Atl.  64.3,  20  Am.  St.  Rep. 
461 

]\fafimchuseUf). —  Davis  r.  New  York,  etc., 
R.  Co.,  143  MaHH.  .301,  9  N.  E.  815,  58  Am. 
]{(■]).  \:',H. 
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Missouri. —  MeGinnis  Missouri  Car,  etc., 
Co.,  174  Mo.  225,  73  S.  W.  586;  Riley 
Grand  Island  Receivers,  72  Mo.  App.  280. 
And  see  Gates  v.  Union  Pac.  R.  Co.,  104  Mo. 
514,  16  S.  W.  487,  24  Am.  St.  Rep.  384;  Vaw- 
ter  V.  Missouri  Pac.  R.  Co.,  84  Mo.  79,  54 
Am.  Rep.  105. 

Neto  Jersey. —  Lower  f.  Segal,  60  N.  J.  L. 
99,  36  Atl.  777,  59  N.  J.  L.  66,  34  Atl.  945. 

New  York. — Wooden  v.  Western  New  York, 
etc.,  R.  Co.,  126  N.  Y.  10,  26  N.  E.  1050.  22 
Am.  St.  Rep.  803,  13  L.  R.  A.  458  [affirming 
12  N.  Y.  Suppl.  908] ;  Hoes  v.  New  York, 
etc.,  R.  Co.,  73  N.  Y.  App.  Div.  .363,  77  N.  Y. 
Suppl.  117;  Stone  v.  Groton  Bridge,  etc.,  Co., 
77  Hun  99,  28  N.  Y.  Suppl.  446. 

Ohio. —  Essenwine  v.  Pennsylvania  Co..  11 
Ohio  Dee.  (Reprint)  277,  25  Cine.  L.  Bui. 
396. 

Pennsylvania. —  Usher  v.  West  Jersey  R. 
Co.,  126  Pa.  St.  206,  17  Atl.  597,  12  Am.  St. 
Rep.  863,  5  Pa.  Co.  Ct.  109,  4  L.  R.  A. 
261. 

Tennessee. — Nashville,  etc..  R.  Co.  r.  Sprav- 
berry,  8  Baxt.  341,  31  Am.  Rep.  705. 

Texas. —  See  Willis  v.  Missouri  Pac.  R.  Co., 
61  Tex.  432,  48  Am.  Rep.  301. 

Utah. —  Thorp  v.  Union  Pac.  Coal  Co..  24 
Utah  475,  68  Pac.  145. 

United  8tates. —  Cincinnati,  etc..  R.  Co.  r. 
Thiebaud,  114  Fed.  918,  52  C.  C.  A.  538; 
Erickson  r.  Pacific  Coast  Steamship  Co.,  96 
Fed.  80;  Boston,  etc.,  R.  Co.  r.  McDuflfey,  79 
Fed.  934,  25  C.  C.  A.  247 ;  Hulbert  v.  Topeka, 
34  Fed.  510.  See  also  Lyon  v.  Boston,  etc., 
R.  Co..  107  Fed.  386.  But  see  Stewart  v. 
Baltimore,  etc.,  R.  Co..  168  U.  S.  445,  IS 
S.  Ct.  105,  42  L.  ed.  537. 

80.  Cincinnati,  etc.,  R.'  Co.  r.  Cook,  67 
S.  W.  383,  23  Ky.  L.  Rep.  2410  (holding  that 
under  the  Kentucky  statute  a  corporation  and 
its  servant  may  be  sued  jointly  for  a  death 
resulting  from  the  negligence  of  the  serv- 
ant) ;  Winston  r.  Illinois  Cent.  R.  Co.,  65 
S.  W.  13,  23  Ky.  L.  Rep.  1283,  55  L.  R.  A. 
603;  Comitoz  r.  Parkorson,  .50  Fed.  170  (hold- 
ing thnt  as  all  the  persons  in  any  way  con- 
cerned with  an  unlnwful  killing  by  a  mob 
are  liable  in  solidn,  it  was  lU'oper  to  join,  as 
ii,  party  dofondniit  \vi(h  ihc  individuals  who 
parlicipiiiod  in  ilio  killing,  the  city  in  M'hich 
ilio  act  was  committed,  on  the  grotmd  of  its 
negligence  in  not  preventing  the  killing). 
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9.  Beneficiaries  —  a.  In  General.  By  a  great  weight  of  authority,  where  a 
statute  gives  a  right  of  action  for  death  by  wrongful  act,  if  no  such  persons  or 
class  of  persons  exist  as  are  specified  in  the  statute  as  the  beneliciaries  of  the 
recovery  the  action  cannot  be  maintained.^^  Thus  it  has  been  held  that  a  statute 
giving  the  widow  a  right  of  action  to  recover  for  the  death  of  her  husband  does 
not  confer  a  like  right  on  the  husband  for  the  death  of  the  wife;^^  and  it  has 


81.  California. —  Webster  v.  Norwegian 
Mill.  Co.,  137  Cal.  399,  70  Pac.  276,  92  Am. 
St.  Rep.  181. 

Colorado. —  Kansas  Pae.  R.  Co.  r.  Miller, 
2  Colo.  442,  holding',  however,  that  the  exist- 
ence of  any  of  the  beneficiaries  named  in  the 
statute  is  sufficient  to  give  the  right  of  action. 

Connecticut. —  Andrews  v.  Hartford,  etc., 
R.  Co.,  34  Conn.  57. 

Illinois. —  Willis  Coal,  etc.,  Co.  v.  Grizzell, 
198  111.  31.3,  65  N.  E.  74  [reversing  100  111. 
App.  480]  (holding  that  under  an  Illinois 
statute,  giving  a  right  of  action  for  the 
benefit  of  the  widow  of  deceased,  his  lineal 
lieirs,  or  adopted  children,  or  any  other  per- 
son who  was  dependent  upon  him  for  support, 
brothers  or  sisters  have  no  cause  of  action 
under  such  statute  iniless  they  were  depend- 
ent on  deceased)  ;  Chicago,  etc..  R.  Co.  v. 
Morris,  26  111.  400 ;  Mattoon  Gas  Light  Co.  v. 
Dohm,  105  111.  App.  1. 

Kansas. —  Martin  v.  Missouri  Pac.  R.  Co., 
58  Kan.  475,  49  Pac.  605. 

Kentucky. — Kentuckv  Cent.  R.  Co,  v.  Wain- 
wright,  (1890)  13  S.  W.  438;  Koenig  v.  Cov- 
ington, 12  S.  W.  128,  11  Ky.  L.  Rep.  251; 
Fitts  V.  Johnson,  11  Ky.  L.  Rep.  676. 

Massachusetts. —  Com.  v.  Boston,  etc.,  R. 
Co.,  121  Mass.  36.  See  Dietrich  v.  North- 
ampton, 138  Mass.  14,  52  Am.  Rep.  422. 

Nebraska. —  Warren  v.  Englehart,  13  Nebr. 
283,  13  N.  W.  401. 

New  Jersey. — Haggerty  i'.  New  Jersey  Cent. 
R.  Co.,  31  N.  J.  L.  349.  See  also  Paulmier 
V.  Erie  R.  Co.,  34  N.  J.  L.  151. 

New  York. —  Lucas  v.  New  York  Cent.  R. 
Co.,  21  Barb.  245.  Contra,  Quin  r.  Moore,  15 
N.  Y.  432;  McMahon  v.  New  York,  33  N.  Y. 
642. 

Ohio. —  Grotenkemper  i'.  Harris,  25  Ohio 
St.  510  (holding  that  under  an  act  giving  a 
right  of  action  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin,  the  next  of  kin 
who  had  no  legal  claim  on  the  deceased  for 
support  might  have  an  action  maintained  for 
their  benefit  under  such  statute)  ;  Halloran 
V.  Cleveland,  etc.,  R.  Co.,  4  Ohio  Dec.  (Re- 
print) 14,  1  Clev.  L.  Rep.  11.  See  also  Muhl 
V.  Michigan  Southern  R.  Co.,  10  Ohio  St. 
272. 

Penjisylvania. —  Pennsylvania  R.  Co.  v. 
Adams,  55  Pa.  St.  499,  holding  that  the 
Pennsylvania  act  giving  damages  for  injuries 
causing  death  in  certain  cases,  and  entitling 
"  parents  or  children  "  of  the  deceased  to  re- 
cover, the  words  "  parents  "  and  "  children  " 
indicate  the  family  relation  in  point  of  fact 
without  regard  to  age,  and  the  relation  may 
continue  though  the  child  be  over  age.  See 
also  Books  v.  Danville,  1  Kulp  3. 

South  Dakota. —  Lintz  v.  Holy  Terror  Min. 
Co.,  13  S.  D.  489,  83  N.  W.  570. 


Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Lilly,  90  Tenn.  563,  18  S.  W.  243. 

Wisconsin. —  Hubbard  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  160i,  80  N.  W.  454,  76  Am.  St. 
Rep.  855;  Brown  v.  Chicago,  etc.,  R.  Co.,  102 
Wis.  137,  77  N.  W.  748,  78  N.  W.  771,  44 
L.  R.  A.  579. 

United  States. —  Thompson  v.  Chicago,  etc., 
R.  Co.,  104  Fed.  845;  Dueber  v.  Northern 
Pac.  R.  Co.,  100  Fed.  424;  Western  Union 
Tel.  Co.  r.  McGill,  57  Fed.  699,  6  C.  C.  A. 
521,  21  L.  R.  A.  818;  Serensen  v.  Northern 
Pac.  R.  Co.,  45  Fed.  407. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  47. 

Collateral  kin. —  It  has  been  held  in  Illinois 
that  to  entitle  an  administrator  to  sue  for 
the  wrongful  death  of  his  intestate,  it  is  not 
necessary  that  the  deceased  should  have  left 
a  surviving  wife  and  children  entitled  to  be 
supported  by  him,  or  that  his  parents  should 
have  the  legal  right  to  his  services  by  reason 
of  his  being  a  minor.  Chicago,  etc.,  R.  Co. 
V.  Swett,  45  111.  197,  92  Am.  Dec.  206  [citing 
with  approval  Chicago,  etc.,  R.  Co.  v.  Shan- 
non, 43  111.  338]. 

Next  of  kin. —  It  has  been  held  under  the 
Ohio  statute,  providing  that  right  of  action 
for  wrongful  death  shall  be  for  the  benefit  of 
a  wife  or  husband,  parents  and  child  or  chil- 
dren, or  if  there  be  neither  of  them  then  the 
next  of  kin,  that  the  widow  of  a  decedent  is 
next  of  kin  under  the  statute.  Lima  Electric 
Light,  etc.,  Co.  v.  Deubler,  7  Ohio  Cir.  Ct. 
185.  See  also  Dunhene  r.  Ohio  L.  Ins.,  etc., 
Co.,  1  Disn.  (Ohio)  257,  12  Ohio  Dec.  (Re- 
print) 608  (holding  that  the  phrase  "next 
of  kin  "  in  the  Ohio  statute  giving  a  right  of 
action  for  wrongfully  causing  the  death  of 
another  comprehends  not  only  children,  but 
those  who  are  entitled  to  come  in,  in  the  or- 
der of  inheritance)  ;  Chicago,  etc.,  R.  Co.  i'. 
Logue,  47  111.  App.  292. 

82.  Georgia  R.,  etc.,  Co.  v.  Wynn,  42  Ga. 
331;  Grosso  v.  Delaware,  etc.,  R.  Co.,  50 
N.  J.  L.  317.  13  Atl.  233;  Green  v.  Hudson 
River  R.  Co.,  2  Abb.  Dec.  (N.  Y.)  277.  2 
Keyes  (N.  Y. )  294.  See  also  Schadewald  v. 
Milwaukee,  etc.,  R.  Co.,  55  Wis.  569,  13 
N.  W.  458,  holding  that  under  a  statute  pro- 
viding that  damages  recovered  for  negligence 
causing  death  shall  be  paid  to  the  husband 
or  widoAV  of  deceased,  or  if  no  husband  or 
widow  survive,  such  damages  shall  be  paid 
over  to  the  lineal  descendants  of  deceased, 
where  deceased  leaves  a  widow,  the  damages 
sustained  by  her  alone  are  all  that  can  be 
recovered.  See,  how^ever,  St.  Louis  South- 
western R.  Co.  V.  Henson,  58  Fed.  531,  7 
C.  C.  A.  349. 

A  wife  by  common-law  marriage,  and  the 
issue  of  such  marriage,  may  recover  dam- 
ages for  the  death  of  the  husband  as  though 
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been  held,  under  a  statute  giving  a  right  of  action  to  tlie  next  of  kin  of  tlie 
deceased,  tliat  a  Imsbarid  is  not  next  of  kin  to  liis  wife,  within  tlic  meaning  of  the 
statute.**^  In  some  jurisdictions  the  fatlier  lias  no  cause  of  action  for  the  death  of 
his  child  in  case  the  inotlier  survives,  or  where  he  is  not  dependent  or  partially 
dependent  upon  such  cliild  for  support.^ 

b.  Children ^'^^ — (i)  In  General.  Under  statutes  giving  a  riglit  of  action  for 
the  benefit  of  the  children  of  the  deceased,  it  has  been  iicld  that  grandcijildren 
are  not  included  within  the  purview  of  the  statute,  and  that  no  recovery  can  be 
had  for  their  benefit;**''  although  it  lias  been  held  that  posthumous  children  are 
included,  and  a  recovery  may  be  had  for  their  benefit.^^  Where  the  statute  gives 
a  right  of  action  for  the  benefit  of  the  heir  oi-  heirs  of  the  deceased,  it  has  been 
held  that  the  words  "heir  or  heirs"  mean  child  or  children,  and  limits  the  right 
of  action  to  lineal  descendants  of  deceased.^^ 


the  marriage  had  been  duly  solemnized  under 
license.  Galveston,  etc.,  R.  Co.  v.  Cody,  20 
Tex.  Civ.  App.  520,  50  S.  W.  135. 

83.  Watson  v.  St.  Paul  City  R.  Co.,  70 
Minn.  514,  73  N.  W.  400;  Green  v.  Hudson 
River  R.  Co.,  32  Barb.  (N.  Y.)  25;  Western 
Union  Tel.  Co.  r.  McGill,  57  Fed.  699,  21 
L.  R.  A.  818.  See  also  Noble  v.  Seattle.  19 
Wash.  133,  52  Pac.  1013,  40  L.  R.  A.  822, 
holding  that  the  words  "  heirs  or  personal 
representatives,"  as  used  in  the  Washington 
statute,  include  only  the  widow  and  children. 
See,  however,  Chattanooga  Electric  R.  Co.  v. 
Johnson,  97  Tenn.  667,  37  S.  W.  558,  34 
L.  R.  A.  442. 

The  phrase  "next  of  kin,"  as  used  in  the 
Kansas  statute,  providing  for  recovery  of 
damages  for  wrongfully  causing  a  death, 
means  those  kin  who  inherit  from  the  deceased 
imder  the  statute  of  descents  and  distribu- 
tions. Atchison,  etc.,  R.  Co.  v.  Ryan,  62  Kan. 
682,  64  Pac.  60i3. 

84.  Georgia  R.,  etc.,  Co.  t.  Spinks,  111  Ga. 
571,  36  S.  E.  855;  Middle  Georgia,  etc.,  R. 
Co.  V.  Barnett,  104  Ga.  582,  30  S.  E.  771; 
Smith  V.  Hatcher,  102  Ga.  158,  29  S.  E.  162; 
Harris  v.  Kentucky  Timber,  etc..  Co.,  43 
S.  W.  462,  45  S.  W.  94,  19  Ky.  L.  Rep.  1731; 
Doyle  New  York,  etc.,  R.  Co.,  66  N.  Y. 
App.  Div.  398,  72  N.  Y.  Suppl.  936,  holding 
that  under  the  New  York  statute  providing 
that  damages  recovered  in  an  action  causing 
death  by  negligence  are  for  the  benefit  of 
decedent's  husband  or  wife  and  next  of  kin, 
the  right  of  action  for  an  unmarried  son's 
death  belongs  to  the  father,  where  the  mother 
is  dead  and  there  are  no  heirs  and  next  of 
kin.  See  also  Augusta  Southern  R.  Co.  v. 
McDadc,  104  Ga.  134,  31  S.  E.  420  (holding 
that  in  order  to  warrant  the  recovery  by  a 
mother  for  the  homicide  of  a  child  under  the 
Georgia  statute,  it  must  appear  that  the 
child  not  only  contributed  to  her  support, 
but  also  that  she  Avas  dependent  upon  the 
child  for  such  support)  ;  Missouri,  etc.,  R.  Co. 
r.  Fre(,'uian,  (Tex.  Civ.  A])p.  1903)  73  S.  W. 
542  (lioldiiig  that  where  a  fatlier  was  re- 
ceiving no  peciiniiiry  benefits  from  <l(H'e(ient'H 
earnings  at  the  time  of  his  deatli,  and  did 
not  liav(^  any  reasonable  expectation  of  so 
doing  in  future,  a  verdict  in  his  favor 
was  erroneous ) . 
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85.  Children  defined  see  7  Cyc.  123. 

86.  Walker  x.  Vicksburg,  etc.,  R.  Co.,  110 
La.  718,  34  So.  749;  Houston,  etc.,  R.  Co.  v. 
Harris,  (Tex.  Civ.  App.  1901)  64  S.  W.  227; 
Dallas  Rapid  Transit  R.  Co.  v.  Elliott.  7 
Tex.  Civ.  App.  216,  26  S.  W.  455:  The  Me- 
Cutcheon  v.  Receivers,  16  Fed.  Cas.  No. 
8,742a,  construing  Missouri  statute.  See 
also  Delisle  v.  Bourriague,  105  La.  77,  29 
So.  731,  54  L.  R.  A.  420. 

Adult  children. —  It  has  been  held,  under 
the  Georgia  statute  giving  a  right  of  action 
to  a  widow,  or,  if  no  widow,  to  the  child  or 
children,  for  the  homicide  of  the  husband  or 
parent,  that  the  adult  child  of  one  who  left 
no  widow  could  not  recover.  Mott  r.  Central 
R.  Co.,  70  Ga.  680,  48  Am.  Rep.  595.  See, 
however,  Galveston,  etc..  R.  Co.  v.  Kutac, 
72  Tex.  643,  11  S.  W.  127,  holding  that  the 
fact  that  one  of  the  plaintiffs  was  more 
than  twenty-one  years  of  age  at  the  time  of 
his  mother's  death  did  not  prevent  him  from 
recovering  damages. 

Stepchild. —  It  has  been  held  in  Georgia 
that  a  child  has  no  right  of  action  for  the 
homicide  of  its  stepfather.  Marshall  r.  Ma- 
eon  Sash,  etc.,  Co.,  103  Ga.  725,  30  S.  E.  571, 
68  Am.  St.  Rep.  140,  41  L.  R.  A.  211. 

87.  Gorman  r.  Budlong.  23  R.  I.  169,  49 
Atl.  704;  Texas,  etc.,  R.  Co.  f.  Robertson,  82 
Tex.  657,  17  S.  W.  1041,  27  Am.  St.  Rep. 
929;  Nelson  v.  Galveston,  etc.,  R.  Co.,  78  Tex. 
621,  14  S.  W.  1021,  22  Am.  St.  Rep.  81.  11 
L.  R.  A.  391 :  Galveston,  etc.,  R.  Co.  r.  Con- 
treras,  31  Tex.  Civ.  App.  489,  72  S.  W.  1051 
(holding  that  in  an  action  by  a  posthumous 
child  for  damages  sustained  bv  reason  of  the 
father's  death,  the  fact  that  the  mother  and 
other  children  have  recovered  damages  for 
such  death  is  immaterial ) . 

88.  Hindry  v.  Holt,  24  Colo.  464,  51  Pac. 
1002,  65  Ani.  St.  Rep.  235.  39  L.  R.  A.  351; 
Browi  r.  Chicago,  etc..  R.  Co.,  102  Wis.  137, 
77  N.  W.  748,  78  N.  W.  771,  44  L.  R.  A.  579. 
See  also  Wabash  R.  Co.  r.  Cregan,  23  Ind. 
App.  1,  54  N.  E.  767,  where,  under  a  statute 
providing  that  the  damages  recovered  must 
inure  io  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  next  of  kin  of  de- 
ceased, and  it  appeared  that  the  deceased  was 
thirty-two  years  of  age,  and  left  as  his  sole 
heirs  at  law  two  elder  brothers,  to  whose 
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(ii)  Illegitimate  Children.  It  is  a  well-recognized  rule  of  construction 
that  prima  facie  the  word  "  child "  or  "  children,"  when  used  in  a  statute, 
means  legitimate  child  or  children,  and  that  bastards  are  not  within  the  meaning 
of  the  term,  and  therefore  where  parents  are  given  a  right  of  action  for  the  death 
of  a  child  such  action  cannot  be  maintained  by  a  parent  for  the  death  of  a 
bastard.^" 

e.  Decedent's  Estate.  Where,  however,  the  statute  gives  the  personal  repre- 
sentative of  the  deceased  a  right  of  action  generally,  or  for  the  benefit  of  his  estate, 
such  action  will  lie  where  decedent  left  neither  widow,  children,  nor  next  of 
kiii.«« 

10.  Persons  Liable.  The  doctrine  seems  to  be  well-nigh  universally  recog- 
nized that  where  a  statute  gives  a  right  of  action  for  death  by  wrongful  act,  a 
person  or  corporation  is  liable  for  its  torts,  and  those  of  agents  or  servants,  result- 
ing in  the  death  of  another.^^    In  one  jurisdiction,  however,  it  is  held  that  a 


support  defendant  had  not  contributed,  it  was 
held  that  the  administrator  was  not  entitled 
to  any  damages  whatever. 

Married  children. —  Under  the  Texas  stat- 
ute, a  daughter,  although  married,  can  re- 
cover for  the  death  of  her  father,  it  not 
being  provided  by  the  statute  that  as  a  con- 
dition precedent  to  recovery  deceased  must 
have  been  bound  to  contribute  to  the  sup- 
port of  the  beneficiaries  designated.  Texas, 
etc.,  R.  Co.  i\  Martin,  25  Tex.  Civ.  App.  204, 
60'  S.  W.  803. 

89.  Georgia. — Robinson  v.  Georgia  R.,  etc., 
Co.,  117  Ga.  168,  43  S.  E.  452,  60  L.  R.  A. 
555. 

Indiana. —  McDonald  v.  Pittsbiirsr,  etc.,  R. 
Co.,  144  Ind.  459,  43  N.  E.  447,  55  Am.  St. 
Rep.  185,  32  L.  R.  A.  309;  Thornburg  v. 
American  Strawboard  Co.,  141  Ind.  443,  40 
JSr.  E.  1062,  50  Am.  St.  Rep.  334. 

Pennsylvania. —  Harkins  v.  Philadelphia, 
etc.,  R.  Co.,  15  Phila.  286. 

Zlnited  States. —  Slarshall  v.  Wabash  R. 
Co.,  46  Fed.  269. 

Canada. —  Gibson  v.  Midland  R.  Co.,  2 
Ont.  658. 

See  15  Cent.  Dig.  tit.  "  Death."  §  47.  See 
also  Dickinson  v.  North  Eastern  Co.,  2 
H.  &  C.  735,  33  L.  J.  Exch.  91,  9  L.  T. 
Rep.  K  S.  299.  12  Wkly.  Rep.  52,  holding 
that  a  bastard  is  not  a  child  within  section 
2  of  9  &  10  Vict.  c.  93,  and  therefore  an  ac- 
tion could  not  be  maintained  for  his  benefit 
under  that  statute. 

Contra. —  Security  Title,  etc.,  Co.  v.  West 
Chicago  St.  R.  Co.,  91  111.  App.  332;  Mar- 
shall r.  Wabash  R.  Co.,  120  Mo.  275,  25 
S.  W.  179. 

Adopted  children. —  Under  the  New  Jersey 
statute  it  has  been  held  that  the  next  of  kin 
of  a  child  adopted  under  that  act  are  the 
next  of  kin  by  blood  and  not  the  adopting 
parents.  Heidecamp  v.  Jersey  Citv,  etc.,  R. 
Co.,  (Err.  &  App.  1903)  55  Atl.  239. 

Illegitimate  sister. —  It  was  held  in  Illinois 
Cent.  R.  Co.  r.  Johnson,  77  Miss.  727,  28 
So.  753,  51  L.  R.  A.  837,  that  the  act  giving 
a  sister  or  brother  the  right  of  action  for 
the  wrongful  or  negligent  death  of  a  sister 
or  brother  should  be  strictly  construed  as  in 
derogation  of  the  common  law.  It  does  not 
[23] 


give  a  right  of  action  to  an  illegitimate 
sister. 

90.  Lexington,  etc.,  Min.  Co.  r.  Huffman, 
32  S.  W.  611,  17  Ky.  L.  Rep.  775;  Johnston 
V.  Cleveland,  etc.,  R.  Co.,  7  Ohio  St.  336, 
70  Am.  Dec.  75;  Perham  v.  Portland  Gen. 
Electric  Co.,  33  Oreg.  451,  53  Pac.  14,  72  Am. 
St.  Rep.  730,  40  L.  R.  A.  799.  See  also 
Wright  V.  Wood,  96  Ky.  56,  27  S.  W.  979,  16 
Ky.  L.  Rep.  337. 

91.  Alabama. —  Savannah,  etc.,  R.  Co.  v. 
Shearer,  58  Ala.  672. 

Georgia. —  Cottingham  v.  Weekes,  56  Ga. 
201;  Southwestern  R.  Co.  v.  Paulk,  24  Ga. 
356. 

Illinois. —  Wisconsin  Cent.  R.  Co.  v.  Ross, 
43  111.  App.  454. 

loiim. — ^Philo  V.  Illinois  Cent.  R.  Co.,  33 
Iowa  47. 

Louisiana.—  Frank  v.  New  Orleans,  etc.,  R. 
Co.,  20  La.  Ann.  25. 

New  Hampshire.—  State  v.  Gilmore,  24 
N.  H.  461,  holding,  however,  that  under  the 
New  Hampshire  statute,  making  railroad  com- 
panies subject  to  indictment  for  death  by 
wrongful  act,  the  indictment  must  be  against 
the  corporation  and  not  against  the  stock- 
holders. 

New  Jersey. —  Murphy  v.  Mercer  County, 
57  N.  J.  L.  245,  31  Atl.  229. 

New  York. —  Hughes  r.  Auburn,  21  N.  Y. 
App.  Div.  311,  47  N.  Y.  Suppl.  235;  Baker 
V.  Bailey,  16  Barb.  54. 

Pennsylvania. —  Pennsylvania  v.  McHugho, 
35  Leg.  Int.  62.  See,  however,  Fleming  v. 
Pennsylvania  R.  Co.,  134  Pa.  St.  477,  19  Atl. 
740',  holding  that  under  the  Pennsylvania 
act  of  1868,  the  parents  of  a  man  employed 
by  contractors  to  work  on  a  railroad  cannot 
recover  against  the  railroad  for  his  death, 
caused  by  the  negligence  of  its  servants. 

Rhode  Island. —  McCaughey  v.  Tripp,  12 
R.  I.  449  (holding  that  an  action  would  lie 
against  a  city  for  death  by  wrongful  act  of 
its  officers  and  agents  as  against  any  other 
corporation)  ;  Chase  v.  American  Steamboat 
Co.,  10  R.  I.  79. 

United  States. —  American  Susrar  Refining 
Co.  V.  Tatum,  60  Fed.  514,  9  C^  C.  A.  121; 
American  Sugar  Refining  Co.  v.  Johnson,  60 
Fed.  503,  9  C.  C.  A.  110. 
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statute  cjiviug  a  right  of  action  for  dcatli  Ijy  wrongful  act  is  confined  to  private 
corporations  and  does  not  extend  to  municipal  corporations.'-^^ 

B.  Venue.'^'^    Under  a  majority  of  the  statutes    tlie  right  of  action  for  deatli 


See  15  Cent.  Dig.  tit.  "Death,"  §  49. 

Action  against  steamboat. —  It  has  been 
held  under  the  Minnesota  statute,  providing 
that  any  person  having  a  demand  against  a 
vessel  for  injuries  done  by  it,  instead  of  pro- 
ceeding "  against  the  master,  owner,  agent, 
or  consignee,"  may  institute  suit  against 
such  vessel  by  name,  and  the  statute  giving 
a  right  of  action  for  wrongful  act  causing 
death,  such  action  may  be  maintained  against 
the  steamboat  by  name.  Boutiller  v.  The 
Milwaukee,  8  Minn.  97. 

Acts  or  omissions  of  agents. —  It  has  been 
held  under  the  Texas  statute,  giving  cause  of 
action  for  death  when  death  is  caused  by 
the  "  Avrongful  act,  negligence,  unskillfulness, 
or  default  of  another,"  a  person  is  not  liable 
for  the  acts  or  omissions  of  his  agents  or 
employees  causing  death,  but  death  must  re- 
sult from  his  own  immediate  act.  Cole  v. 
Parker,  27  Tex.  Civ.  App.  563,  66  S.  W.  135. 

Express  company. —  It  has  been  held  under 
the  Texas  statute,  giving  an  action  for  death 
caused  by  the  negligence  of  the  proprietor, 
owner,  charterer,  or  hirer  of  any  railroad  or 
other  vehicle  for  the  conveyance  of  goods  or 
passengers,  no  action  will  lie  against  an 
express  company  which  imder  contract  had 
a  particular  ear  or  part  of  a  car  of  a  train 
exclusively  controlled  by  a  railroad.  Lips- 
comb V.  Houston,  etc.,  R.  Co.,  95  Tex.  5.  64 
S.  W.  923,  93  Am.  St.  Rep.  804,  55  L.  R.  A. 
869  [modifying  (Tex.  Civ.  App.  1901)  62 
S.  W.  954]. 

Insane  persons. —  It  has  been  held  that  an 
insane  person  or  his  estate  is  liable  in  com- 
pensatory damages  for  the  death  of  another. 
Melntyre  r.  Sholty,  121  III.  660,  13  N.  E. 
239,  2  Am.  St.  Rep.  140;  Jewell  v.  Colbv,  66 
N.  H.  399,  24  Atl.  902. 

Prisoner  killed  by  mob. — It  was  held  imder 
the  Indiana  statute  that  the  legal  represen- 
tative of  a  prisoner  who  was  murdered  by  a 
mob  might  maintain  an  action  on  the  bond 
of  the  sheriff,  in  whose  custody  the  deceased 
Avas  at  the  time,  for  a  failure  of  the  sheriff 
to  perform  his  official  duty  in  protecting  his 
prisoner,    Indiana  r.  Gobin,  94  Fed.  48, 

Receiver  of  private  corporation. —  It  has 
been  held  under  the  Texas  statute  that  an 
action  cannot  be  ma,intained  against  the  re- 
ceiver of  a  private  corporation  for  death 
caused  by  the  negligence  of  the  agents  or 
employees  of  such  corporation.  Parker  v. 
Dupree,  28  Tex.  Civ.  App.  341,  67  S.  W. 
185, 

The  person  aiding  or  abetting  the  wrongful 
act  is  luuler  tlie  Missouri  statute  equally  lia- 
))lc  if)  damages  wi(h  (he  person  who  aclually 
perpetrates  it,  wlicrc  death  ensues  from  sucli 
wrongful  act,  Gray  i\  McDonald,  104  Mo. 
303,  16  S.  W.  398"  [affirming  28  Mo.  App. 
4771. 

Where  killing  was  wilful  or  malicious. — 
Wlicre  plaintifT's  intestate  was  shot  and 
killed  hy  an  agent  of  defendant,  while  the 
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latter  two  were  endeavoring,  under  claim  of 
right,  to  enter  upon  the  premises  of  the  de- 
ceased, if  there  was  no  evidence  that  the 
fatal  shot  was  fired  by  the  express  direction 
or  assent  of  defendant,,  it  was  held  that  de- 
fendant was  not  liable  in  an  action  for  caus- 
ing the  death  of  the  intestate.  Fraser  ?;. 
Freeman,  43  N.  Y.  566,  3  Am.  Rep.  740. 

92.  Fleming  v.  Texas  Loan  Agency,  87  Tex. 
238,  27  S.  W.'l26,  27  L.  R.  A.  2.50;  Hendrick 
V.  Walton,  69  Te.x.  192,  6  S.  W.  749;  Burns 
V.  Merchants',  etc.,  Oil  Co.,  26  Tex.  Civ.  App. 
223,  03  S.  W.  1061;  Bammell  Kirby,  19 
Te.x.  Civ.  App.  198,  47  S.  W.  392;  Searight 
V.  Austin,  (Tex.  Civ.  App.  1897)  42  S.'  W. 
857;  Lynch  p.  Southwestern  Tel..  etc.,  Co., 
(Tex.  Civ.  App.  1895)  .32  S.  W.  776;  Ritz  v. 
Austin.  1  Tex.  Civ.  App.  455.  20  S.  W. 
1029;  Asher  Cabell,  50  Fed.  818,  1  C.  C.  A. 
693. 

Death  caused  from  neglect  of  sanitary  pre- 
cautions on  the  part  of  public  authorities  in 

the  construction  and  maintenance  of  a  sewer 
system  has  been  held  in  Isew  York  not  to 
come  within  the  purview  of  the  statute  per- 
mitting actions  for  damages  by  reason  of 
death  caused  by  the  wrongful  act,  neglect,  or 
default  of  another,  where  such  action  is  at- 
tempted to  be  brought  against  the  city  by 
the  representatives  of  one  who  died  from 
disease  superinduced  by  such  sanitarv  neglect. 
Hughes  V.  Auburn,  161  N.  Y.  96,  55  N.  E. 
389,  46  L.  R.  A.  636  [reversing  21  N.  Y.  App. 
Div.  311,  47  N,  Y.  Suppl,  235]. 

Action  against  state  of  New  York. —  It  was 
held  in  Bowen  v.  State,  108  N.  Y,  160,  15 
N.  E.  56,  that  the  fact  that  a  special  statute, 
giving  the  personal  representatives  a  right  of 
action  for  the  death  of  the  decedent  by 
wrongful  act,  omits  to  include  actions  against 
the  state  does  not  affect  the  right  of  an  ad- 
ministratrix to  proceed  before  the  board  of 
claims  to  recover  damages  for  the  dro\™ing 
of  her  husband  in  a  canal,  the  state  assuming, 
under  Laws  (1870),  c,  321,  the  same  measure 
of  liability  incurred  by  individuals  and  cor- 
porations engaged  in  similar  enterprises. 

Action  against  township. —  It  was  held  in 
Merkle  v.  Bennington  Tp,.  58  M\ch.  156,  24 
N.  W.  776,  55  Am,  Rep,  066,  that  the  Michi- 
gan statute,  giving  a  right  of  action  for  a 
fatal  injury,  although  in  derogation  of  the 
common  law,  is  a  remedial  statute,  and  es- 
tablishes a  general  rule  which  applies  as 
well  to  townships  as  to  otluM-  defendants, 
even  though  at  Ihe  time  of  its  adoption  town- 
ships were  mil  liiible  for  such  injuries,  but 
became  so  a  11  crwMrd.  See  also  Davis  v.  Rum- 
ney.  66  N.  II.  331,  29  Atl.  542,  to  the  same 
effVct. 

93.  Venue  generally  see  Vknue. 

94.  In  several  jurisdictions,  however,  the 
••iction  may  be  brought  eidicr  in  the  county 
in  which  (he  injury  causing  death  was  sus- 
tained or  ill  the  county  where  such  death 
occurred.    Castillc      Caffrey  Cent.  Refinery, 
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by  wrongful  act  is  transitory,  and  sucli  action  can  be  brouglit  in  any  county  in 
the  state  where  defendant  or  any  one  of  several  defendants  resides  and  can  be 
served."^ 

C.  Limitation  of  Actions  —  1.  General  Rule.  Where  the  statute  giving  a 
right  of  action  for  deatli  by  wrongful  act  limits  the  time  within  which  such 
action  must  be  brought  to  a  certain  designated  period,  and  contains  no  saving 
clause,  an  action  sought  to  be  brought  after  the  expiration  of  such  period  is 
barred,  and  no  excuse  will  be  recognized  for  such  delay."' 

2.  When  Statute  Begins  to  Run  —  a.  General  Rule.  The  better  rule  seems  to 
be  that  the  statute  of  limitations  begins  to  run  against  the  statutory  right  of 
action  for  death  by  wrongful  act  only  from  the  time  that  such  death  occurs,^^ 


etc.,  Co.,  48  La.  Ann.  322,  19  So.  332;  White 
v.  Rio  Grande  Western  R.  Co.,  25  Utah  346, 
71  Pae.  593. 

95.  Louisville,  etc.,  R.  Co.  v.  Cooley,  49 
S.  W.  339,  20  Ky.  L.  Rep.  1372;  Drea  v. 
Carrington,  32  Ohio  St.  595;  Austin  v.  Cam- 
eron, 83  Tex.  351,  18  S.  W.  437. 

96.  Statutes  of  limitation  generally  see 
Limitations  of  Actions. 

97.  A  labama. —  O'Kief  r.  Memphis,  etc.,  R. 
Co.,  99  Ala.  524,  12  So.  454. 

Illinois. —  St.  Luke's  Hospital  v.  Foster,  86 
111.  App.  282;  Swift  v.  Foster,  55  111.  App. 
280. 

Iowa. —  Sherman  r.  Western  Stage  Co.,  22 
Iowa  556. 

Maine. —  See  State  v.  Bangor,  30  Me.  341. 

Minnesota. —  Maylone  v.  St.  Paul.  40  Minn. 
406,  42  N.  W.  88. 

Missouri. —  Barker  v.  Hannibal,  etc.,  R.  Co., 
91  Mo.  86,  14  S.  W.  280;  Coover  v.  Moore, 
31  Mo.  574. 

A'e(y  Jersey. —  County  v.  Pacific  Coast  Bo- 
rax Co.,  68  N.  J.  L.  273,  53  Atl.  386,  hold- 
ing, however,  that  a  plea  that  the  action  was 
not  commenced  within  the  limited  time  is 
not  established  by  proof  that  the  process  was 
returnable  or  served  after  the  limited  time, 
or  that  after  such  expiration  the  return-day 
of  the  process  had  been  altered  by  the  sheriff 
before  service. 

'New  Ym-l\ — Titman  !.\  New  York,  57  Hun 
469.  10  N.  Y.  Suppl.  689. 

North  Carolina. —  Taylor  v.  Cranberry  Iron, 
etc..  Co.,  94  N.  C.  525.' 

Ohio. —  Pittsburg,  etc.,  R.  Co.  v.  Hine,  25 
Ohio  St.  629  (holding  that  under  a  statute 
providing  that  actions  for  death  by  wrongful 
act  shall  be  commenced  within  two  years  after 
such  death,  the  subsequent  amendment  and 
repeal  of  the  section  containing  such  proviso 
during  the  existence  of  the  right  of  action, 
and  the  omission  of  the  proviso  from  the  sec- 
tion as  amended,  did  not  have  the  effect  of 
extending  the  time  within  which  the  action 
might  be  brought)  ;  Alston  r.  Cleveland,  etc., 
R.  Co.,  2  Ohio  Cir.  Ct.  45. 

Virginia. — Birmingham  v.  Chesapeake,  etc., 
R.  Co.,  98  Va.  548.  37  S.  E.  17. 

Wisconsin. —  StaefBer  v.  Menasha  Wooden- 
ware  Co.,  Ill  Wis.  483.  87  N.  W.  480;  George 
r.  Chicago,  etc.,  R.  Co.,  51  Wis.  603,  8  N.  W. 
374. 

United  States. —  International  Nav.  Co.  r. 
Lindstrom,  123  Fed.  475  [reversing  117  Fed. 
170]. 


See  15  Cent.  Dig.  tit.  "  Death,"  §  52  et 
seq. 

98.  Georgia. — Western,  etc.,  R.  Co.  v.  Bass, 
104  Ga.  390,  30  S.  E.  874. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Dy- 
linski,  67  111.  App.  114. 

Indiana. —  Hanna  v.  Jeffersonville  R.  Co., 
32  Ind.  113. 

Kansas. —  Rodman  v.  Missouri  Pae.  R.  Co., 
65  Kan.  645,  70  Pac.  642,  59  L.  R.  A.  704. 

Kentucky. —  Garden  v.  Louisville,  etc.,  R. 
Co.,  101  Ky.  113,  39  S.  W.  1027,  19  Ky.  L. 
Rep.  132;  Van  Vactor  v.  Louisville,  etc.,  R. 
Co.,  66  S.  W.  4,  23  Ky.  L.  Rep.  1743;  Chesa- 
peake, etc.,  R.  Co.  V.  Kelley,  48  S.  W.  993, 
20  Ky.  L.  Rep.  1238. 

Louisiana. —  Goodwin  v.  Bodeaw  Lumber 
Co.,  109  La.  1050,  34  So.  74. 

Minnesota. —  St.  Paul  Trust  Co.  v.  Sargent, 
44  Minn.  449,  47  N.  W.  51;  Rugland  v.  An- 
derson, 30  Minn.  386,  15  N.  W.  676. 

Missouri. —  Kennedy  v.  Burrier.  36  Mo.  128. 

New  Hampshire. —  State  V.  Nashua,  etc., 
R.  Co.,  58  N.  H.  182. 

Neio  York. —  Bonnell  v.  Jewett,  24  Hun 
524';  Dailey  v.  New  York,  etc.,  R.  Co.,  26 
Misc.  539,  57  N.  Y.  Suppl.  485. 

North  Carolina. —  Best  v.  Kinston,  106 
N.  C.  205,  10  S.  E.  997. 

Ohio. —  Solor  Refining  Co.  v.  Elliott,  15 
Ohio  Cir.  Ct.  581,  8  Ohio  Cir.  Dee.  225,  hold- 
ing that  the  right  of  the  administrator  to 
bring  an  action  for  the  death  of  his  intestate 
is  not  barred  until  four  years  after  the  death, 
unless  at  the  time  of  the  death  the  intestate's 
right  of  action  for  his  injuries  was  barred. 
And  see  Alston  v.  Cleveland,  etc.,  R.  Co.,  1 
Ohio  Cir.  Dec.  353. 

Pennsylvania. —  Marsh  v.  Western  New 
York,  etc.,  R.  Co.,  204  Pa.  St.  229,  53  Atl. 
1001  (holding  likewise  that  such  cause  of 
action  cannot  be  assigned  by  the  widow,  to  a 
child,  before  verdict,  so  as  to  enable  the  ac- 
tion to  be  brought  or  maintained  in  the  name 
of  the  widow  for  the  use  of  the  child)  ;  Hunt- 
ingdon, etc.,  R.,  etc.,  Co.  v.  Decker,  84  Pa. 
St.  419. 

Tennessee. —  Whaley  v.  Catlett.  103  Tenn. 
347,  53  S.  W.  131. 

Washington. —  Robinson  r.  Baltimore,  etc., 
Min.,  etc.,  Co.,  26  Wash.  484,  67  Pac.  274. 

West  Virginia. — Hoover  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  268,  33  S.  E.  224. 

United  States. —  Stern  v.  La  Compagnie 
Generale  Transatlantique,  110  Fed.  996;  Nes- 
telle  V.  Northern  Pae.  R.  Co.,  56  Fed.  261. 
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althougli  that  event  may  take  place  long  after  the  time  of  tlie  infliction  of  the 
injury  causing  such  death.  This  rule  lias  been  applied,  under  statutes  creating 
no  saving  clause  for  the  benefit  of  ])arties  under  disabilit}',  to  the  case  of  infants, 
and  they  are  barred  from  their  right  of  action  unless  the  same  is  brought  within 
the  prescribed  statutoi-y  period.'-*^ 

b.  Modification  of  Rule.  In  some  jurisdictions,  however,  it  has  been  lield  that 
the  statute  of  limitations  does  not  begin  to  run  against  a  cause  of  action  for  death 
by  wrongful  act  until  after  an  executor  has  qualified  or  an  administrator  Ixas  been 
appointed.^ 

3.  What  Law  Governs.  In  an  action  for  death  by  wrongful  act  occurring  in 
another  state  the  statute  of  limitations  of  the  forum  governs,  unless  the  statute 
giving  the  right  of  action  in  such  other  state  itself  prescribes  a  limitation,  in  which 
case  such  limitation  will  govern,  as  the  period  during  Mdiich  the  action  must  be 
brought  relates  to  and  qualifies  the  right  itself  instead  of  affecting  the  remedy.'^ 

D.  Pleading"^ — l.  Declaration,  Complaint,  or  Petition  —  a.  Necessary  Allega- 
tions —  (i)  In  General.  In  statutory  actions  for  damages  for  death  by  wrongful 
act,  the  plaintiff  must  bring  himself  strictly  within  the  statutory  requirements  nec- 
essary to  confer  the  right,  and  this  must  appear  by  proper  allegations  in  the  dec- 
lai'ation  or  complaint.* 

~  (ii)  Compliance  With  Conditions  Precedent.  Where  conditions  are 
imposed  as  a  prerequisite  to  the  maintenance  of  the  action,  it  is  necessary  that 


See  15  Cent.  Dig.  tit.  "Death,"  §  52  et 
seq.  But  see  Ewell  v.  Chicago,  etc.,  R.  Co., 
29  Fed.  57. 

Special  limitations. —  It  has  been  held  in 
Minnesota  that  the  special  statute,  limiting 
the  time  for  commencing  actions  against  the 
city  of  St.  Paul  for  injuries  caused  by  its 
negligence,  is  not  applicable  to  statutory  ac- 
tions by  the  personal  representative  of  a  de- 
ceased person  for  negligence  causing  his 
death.  Maylone  v.  St.  Paul,  40  Minn.  406, 
42  N.  W.  88. 

99.  Indiana. —  Elliott  v.  Brazil  Block  Coal 
Co.,  25  Ind.  App.  592,  58  N.  E.  736. 

Kentucky. —  Van  Vactor  v.  Louisville,  etc., 
R.  Co.,  66  S.  W.  4,  23  Ky.  L.  Rep.  1743. 
See,  however,  Louisville,  etc.,  R.  Co.  v.  Sand- 
ers, 86  Ky.  259,  5  S.  W.  563,  9  Ky.  L.  Rep. 
690. 

Mississippi. —  Foster  v.  Yazoo,  etc.,  R.  Co., 
72  Miss.  886,  18  So.  380. 

Missouri. —  Rutter  v.  Missouri  Pac.  R.  Co., 
81  Mo.  169. 

Pennsylvania. —  Lanning  v.  Penn  Electric 
Light  Co.,  31  Wldy.  Notes  Cas.  251. 

See  15  Cent.  Dig.  tit.  "Death/'  §  52  et 
seq. 

Contra. —  Nelson  v.  Galveston,  etc.,  R.  Co., 
78  Tex.  621,  14  S.  W.  1021,  22  Am.  St.  Rep. 
81,  11  L.  R.  A.  391,  holding  that  in  an  action 
for  death  by  wrongful  act,  the  fact  that  at  the 
time  of  tlic  dcatli  one  of  the  parties  entitled 
to  sue  was  uruh'i-  no  disability,  does  not  set 
tlic  statute  of  limitations  in  motion  as  against 
a  poHtlmmoiis  child  of  the  person  injured. 

1.  An(lr(^w.s  v.  Hartford,  etc.,  R.  Co.,  34 
Conn.  .'57;  Louisville,  etc.,  R.  Co.  v.  Sanders, 
86  Ky.  250,  5  S.  W.  503,  9  Ky.  L.  Roj).  (ino ; 
BarncH  r.  Brooklyn,  22  N.  Y.  App.  Div.  520, 
48  N.  Y.  Ruppl."36;  Nn.sli villo,  etc.,  R.  Co. 
V.  Foster,  10  Lc^a  (Teun.)  351;  Flatlcy  r. 
McmpliiH,  etc.,  R.  Co.,  9  Hcisk.  (Tonn.)  2i30. 
S('<!  also  McHride  V.  Burlington,  etc.,  R.  Co., 
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97  Iowa  91,  66  N.  W.  73,  59  Am.  St.  Rep. 
395;  Sherman  v.  Western  Stage  Co.,  24 
Iowa  515;  Fleming  v.  Ernst,  2  Bush  (Ky.) 
128. 

2.  District  of  Columhia. — Weaver  v.  Balti- 
more, etc.,  R.  Co.,  21  D.  C.  499. 

Georgia. —  Selma,  etc.,  R.  Co.  v.  Laeey,  49 
Ga.  106. 

Kansas. —  Hamilton  v.  Hannibal,  etc.,  R. 
Co.,  39  Kan.  56,  18  Pac.  57. 

Neiv  York. —  Dailey  v.  New  York,  etc.,  R. 
Co.,  26  Misc.  539,  57  N.  Y.  Suppl.  485  :  Cava- 
nagh  V.  Ocean  Steam  Nav.  Co.,  13  N.  Y. 
Suppl.  540,  19  N.  Y.  Civ.  Proc.  391. 

U7iited  States. —  The  Harrisburg,  119  U.  S. 
199,  7  S.  Ct.  140,  30  L.  ed.  358;  Stern  v.  La 
Compagnie  Generale  Transatlantique,  110 
Fed.  996;  Theroux  v.  Northp^n  Pac.  R.  Co., 
64  Fed.  84,  12  C.  C.  A.  52;  Munos  v.  South- 
ern Pac.  Co.,  51  Fed.  188,  2  C.  C.  A.  163; 
Boyd  V.  Clark,  8  Fed.  849. 

See  15  Cent.  Dig.  tit.  "Death,"  §  52  et 
seq. 

3.  Pleading  generally  see  Pleading. 

4.  Alabama. —  Lovell  v.  De  Bardelaben 
Coal,  etc.,  Co.,  90  Ala.  13,  7  So.  756. 

Georgia. —  Smith  v.  East,  etc.,  R.  Co.,  84 
Ga.  183,  10  S.  E.  602;  East  Tennessee,  etc., 
R.  Co.  V.  Maloy,  77  Ga.  237,  2  S.  E.  941; 
Daly  V.  Stoddard,  60  Ga.  145;  Chick  v.  South- 
western R.  Co.,  57  Ga.  357. 

Indiana.—  Ft.  Wajme,  etc.,  R.  Co.  V.  Bey- 
erle,  110  Ind.  100,  li  N.  E.  01. 

Maine—  Carrigan  v.  Stillwell,  97  Me.  247, 
54  Atl.  389,  01  L.  R.  A.  163. 

Missouri. —  Baird  v.  Citizens'  R.  Co.,  146 
Mo.  205,  48  S.  W.  78;  Barker  v.  Hannibal, 
etc.,  R.  Co.,  91  Mo.  86,  14  S.  W.  280. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  00  ct 
seq. 

For  form  of  petition  held  to  be  sufficient  in 
an  action  for  death  by  wrongful  act  see  Helm 
V.  O'Rourko,  46  La.  Ann.  178,  15  So.  400. 
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the  plaintiff  should  allege  in  liis  declaration  or  complaint  a  compliance  with  such 
conditions,  or  otherwise  it  will  be  bad  on  demurrer.^ 

(ill)  Act  or  Omission  Causing  Death.  The  declaration,  complaint,  or 
petition  must  allege  a  wrongful  act,  neglect,  or  default  of  defendant  causing  the 
death  of  the  deceased,  under  such  circumstances  as  would  entitle  him  to  maintain 
an  action  if  death  had  not  ensued.^ 

(iv)  Existence  of  Beneficiaries — (a)  General  Rule.  Under  Lord 
Campbell's  Act  and  statutes  founded  thereon  the  personal  representative  of 
deceased  is  authorized  to  bring  an  action  for  death  by  wrongful  act,  in  his  own 
name,  for  the  benefit  of  the  widow  and  children,  or  next  of  kin,  and  in  such 


5.  Allen  v.  Atlantca  St.  R.  Co.,  54  Ga.  503 
(where  it  was  held  that  a  failure  to  allege  in 
the  declaration  that  the  plaintiff  had  prose- 
cuted the  agent  of  the  company  on  the  crim- 
inal side  of  the  courtj  or  to  set  forth  a  good 
excuse  for  its  failure  to  do  so,  was  fatal)  ; 
Berry  r.  Louisville,  etc.,  R.  Co.,  128  Ind.  484, 
28  N.  E.  182;  Dulaney  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  App.  597  (holding  that  in  an 
action  under  the  Missouri  statute,  by  a  father 
and  mother  to  recover  for  injuries  to  a  minor 
son  causing  his  death,  petition  must  allege 
that  he  was  unmarried,  as  the  statute  gives 
a  right  of  action  "  if  deceased  be  a  minor  and 
unmarried  " ) .  See  also  Chicago,  etc.,  R.  Co. 
V.  Morris,  26  111.  400';  Brown  v.  Harmon,  21 
Barb.  (N.  Y.)  508. 

Death  of  one  not  employee. —  Under  a  stat- 
ute giving  a  right  of  action  for  death  by 
wrongful  act^  of  a  person  not  an  employee 
of  defendant,  it  has  been  held  that  the  fact 
that  the  petition  fails  to  allege  that  the  de- 
ceased was  not  an  employee  of  defendant 
does  not  render  the  petition  defective,  as  the 
question  as  to  whether  or  not  deceased  was 
an  employee  of  defendant  could  be  developed 
by  the  proof  so  as  to  control  the  right  of 
recoverv.  Louisville,  etc.,  R.  Co.  v.  Smith, 
87  Ky.'501,  9  S.  W.  493,  10  Ky.  L.  Rep.  514. 

6.  Such  allegation,  while  it  need  not  be  in 
the  exact  language  of  the  statute,  should  be 
in  language  clearly  importing  the  degree  of 
negligence  indicated  by  the  statute. 

Alabama. —  Louisville,  etc.,  R.  Co.  v.  Orr, 
121  Ala.  489,  26  So.  35;  Buckalew  v.  Ten- 
nessee Coal,  etc.,  Co.,  112  Ala.  146,  20  So. 
606;  Alabama,  etc.,  R.  Co.  v.  Waller,  48  Ala. 
459. 

Colorado. —  Pierce  v.  Conners,  20  Colo.  178, 
37  Pac.  721,  46  Am.  St.  Rep.  279. 

nZinots.— Holton  v.  Daly,  106  111.  131. 

Indiana. —  Indianapolis  Commercial  Club  v. 
Hilliker,  20  Ind.  App.  239,  50  N.  E.  578; 
Chicago,  etc.,  R.  Co.  v.  Beatty,  13  Ind.  App. 
604,  40  N.  E.  753,  42  N.  E.  284. 

Kentucl-y. —  East  Tennessee  Telephone  Co. 
V.  Simms.  99  Ky.  404.  36  S.  W.  171,  38  S.  W. 
131,  18  Kv.  L.  Rep.  761;  Coleman  r.  Ken- 
tucky Cent.  R.  Co.,  33  S.  W.  945,  17  Ky.  L. 
Rep.  1145;  Hansford  v.  Payne,  11  Bush  380; 
Lexing-ton  v.  Lewis,  10  Bush  677;  Louisville, 
etc.,  R.  Co.  V.  Case,  9  Bush  728. 

Louisiana. — Helm  v.  O'Rourke,  46  La.  Ann. 
178.  15  So.  400. 

Maryland. —  Philadelphia,  etc.,  R.  Co.  v. 
State,  58  Md.  372. 


Massachusetts. —  Gay  v.  Essex  Electric  St. 
R.  Co..  159  Mass.  242,  34  N.  E.  258. 

Michigan. —  Storrs  v.  Grand  Rapids,  110 
Mich.  483,  68  N.  W.  258. 

Missouri. —  Lee  v.  Knapp,  155  Mo.  610,  56 
S.  W.  458;  Le  May  v.  Missouri  Pac.  R.  Co., 
105  Mo.  361,  16  S.  W.  1049. 

Islew  York. —  Pizzi  v.  Reid,  72  N.  Y.  App. 
Div.  162,  76  N".  Y.  Suppl.  306. 

Ohio. —  Lima  Electric  Light,  etc.,  Co.  v. 
Deubler,  7  Ohio  Cir.  Ct.  185. 

Tennessee. —  Chattanooga  Cotton  Oil  Co.  v. 
Shamblin,  101  Tenn.  263,  47  S.  W.  496. 

Texas.—  Missouri  Pac.  R.  Co.  v.  Lee,  70 
Tex.  496,  7  S.  W.  857. 

Virginia. —  See  Baltimore,  etc.,  R.  Co.  v. 
Whittington,  30  Gratt.  (Va.)  805. 

United  States. — ■  See  Cleveland,  etc.,  R.  Co. 
V.  Tartt,  64  Fed.  823,  12  C.  C.  A.  618. 

See  15  Cent.  Dig.  tit.  "Death,"  §  61. 

Defect  in  machinery. —  In  an  action  for 
death  caused  by  defect  in  machinery,  where 
the  nature  of  the  defect  is  peculiarly  within 
defendant's  knowledge,  the  declaration  is  suf- 
ficient where  it  points  out  its  general  char- 
acter. Willey  t\  Boston  Electric  Light  Co., 
168  Mass.  40.  46  N.  E.  395,  37  L.  R.  A.  723. 

Gross  negligence. —  In  an  action  under  the 
Massachusetts  statute,  making  a  company 
liable  for  death  occasioned  by  the  "  gross  neg- 
ligence "  of  its  servants,  it  was  held  that  a 
complaint  was  fataily  defective  if  it  failed 
to  allege  that  the  negligence  of  defendant's 
servants  which  caused  the  death  was  "  gross." 
Hicks  V.  New  York,  etc.,  R.  Co.,  164  Mass. 
424,  41  N.  E.  721,  49  Am.  St.  Rep.  471. 

Negativing  self-defense. —  Under  a  Ken- 
tucky statute,  which  provides  "  that  the  widow 
and  minor  child  or  children  ...  of  a  person 
killed  by  the  careless  or  wanton  or  malicious 
use  of  fire-arms,  or  other  deadly  weapons, 
not  in  self-defense,  may  have  an  action 
against  the  person  or  persons  who  committed 
the  killing,  .  .  .  for  reparation  of  the  injury, 
and  in  such  action  the  jury  may  give  vin- 
dictive damages,"  the  declaration  need  not 
allege  that  the  killing  was  not  in  self-defense. 
Becker  i;.  Crow,  7  Bush  (Ky.)  198,  201. 

Surplusage. —  In  an  action  under  the  Ken- 
tucky statute,  giving  compensatory  damages 
only  to  personal  representatives  for  death 
caused  by  negligence,  it  was  held  that  an 
allegation  in  a  complaint  of  wilful  negligence 
might  be  disregarded  as  surplusage.  Morris 
V.  Louisville,  etc.,  R.  Co.,  12  S.  W.  940,  11 
Ky.  L.  Rep.  698. 

[Ill,  D,  1,  a,  (IV),  (a)] 


342    [13  Cyc] 


DEATH 


action  it  is  necessary  that  the  declaration  or  complaint  sliall  aver  tliat  there  are 
persons  in  existence  answering  such  description  and  entitled  to  the  damages.' 
Where  the  statute  gives  a  right  of  action  in  favor  of  a  designated  class  of  benefi- 
ciaries, provided  there  are  none  of  a  certain  other  designated  class  of  beneficiaries 
in  existence,  the  failure  to  aver  in  the  declaration  or  complaint  the  non-existence 
of  any  of  such  latter  class  is  fatal  on  demurrer.^ 

(b)  Names  of  Benefioiaries.  Under  some  statutes  it  has  been  held  that  it  is 
not  only  necessary  to  allege  the  existence  of  the  beneficiai'ies  designated  in  the 
statute,  but  also  to  give  the  names  of  all  such  beneficiaries  entitled  to  share  in  the 
recovery.^ 


7.  California. —  Kerrigan  v.  Market  St.  R. 
Co.,  138  Cal.  506,  71  Pac.  621;  Webster  v. 
Norwegian  Min.  Co.,  137  Cal.  399,  70  Pac. 
276,  92  Am.  St.  Rep.  181;  Knott  v.  McGil- 
vray,  124  Cal.  128,  56  Pac.  789. 

Illinois. —  Foster  v.  St.  Luke's  Hospital, 
191  111.  94,  60  N.  E.  803;  Holton  c.  Daly,  106 
111.  131;  Chicago,  etc.,  R.  Co.  r.  Morris,  26 
111.  400;  Chicago  Terminal  Transfer  R.  Co.  V. 
Helbreg,  99  111.  App.  563 ;  Foley  v.  Suburban 
R.  Co.,  98  111.  App.  108;  Assumption  t.  Camp- 
bell, 96  111.  App.  521;  St.  Luke's  Hospital  r. 
Foster,  86  111.  App.  282;  West  Chicago  St. 
R.  Co.  r.  Mabie,  77  111.  App.  176. 

Indiana. —  Stewart  v.  Terre  Haute,  etc.,  R. 
Co.,  10'3  Ind.  44,  2  N.  E.  208;.  Jeffersonville, 
etc.,  R.  Co.  V.  Hendricks,  41  Ind.  48;  Indian- 
apolis Commercial  Club  r.  Hilliker,  20  Ind. 
App.  239,  50  N.  E.  578;  State  r.  Walford,  11 
Ind.  App.  392,  39  N.  E.  162. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Barber, 
44  Kan.  612,  24  Pac.  969. 

Maine. —  State  v.  Canada  Grand  Trunk  R. 
Co.,  60  Me.  145. 

Michigan. —  Walker  v.  Lake  Shore,  etc.,  R. 
Co.,  104  Mich.  606,  62  N.  W.  1032. 

Minnesota. —  Schwarz  v.  Judd,  28  Minn. 
371,  10  N.  W.  208. 

Missouri. —  Mcintosh  v.  Missouri  Pac.  R. 
Co.,  103  Mo.  131,  15  S.  W.  80. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Bond, 
58  Nebr.  385,  78  N.  W.  710;  Chicago,  etc..  R. 
Co.  V.  Van  Buskirk,  58  Nebr.  252,  78  N.  W. 
514;  Chicago,  etc.,  R.  Co.  v.  Oyster,  58  Nebr. 
1,  78  N.  W.  359;  Burlington,  etc.,  R.  Co.  i: 
Crockett,  17  Nebr.  570,  24  N.  W.  219;  War- 
ren V.  Englehart,  13  Nebr.  283,  13  N.  W.  401. 

New  York. —  Green  V.  Hudson  River  R.  Co., 
31  Barb.  200,  16  How.  Pr.  263;  Lucas  (?.  New 
York  Cent.  R.  Co.,  21  Barb.  245;  Safford  v. 
Drew,  3  Duer  627  ;  Boyle  v.  Southern  R.  Co., 
36  Misc.  289,  73  N.  Y.  Suppl.  465;  Pizzi  v. 
Rcid,  30  Misc.  12.3,  72  N.  Y.  Suppl.  ]0.-i3. 

Ohio. —  Hartzell  r.  Shannon,  6  Ohio  Dec. 
(Reprint)  10«3,  10  Am.  L.  Rec.  444;  Hal- 
loran  n.  Cleveland,  etc.,  R.  Co.,  4  Ohio  Dec. 
(Reprint)  14;  Hall  r.  Grain,  2  Ohio  Dec. 
(lleprint)  39(1,  3  West.  L.  Month.  593;  Dun- 
hene  Ohio  L.  Ins.,  elc,  Co.,  1  Disn.  257,  12 
Ohio  Dec.  (Rcp]  iril  )  COS. 

tSouth  (larol'i iKi .  Lilly  >'.  Charlotte,  etc., 
R.  Co.,  32  S.  C.  \V>.  10  'S.  K.  932;  Conlin  r. 
Charleston,  15  Iticli.'  '.>()!. 

Tennessee. —  LoniH\'ille,  etc.,  R.  Co.  Pitt, 
91  Tenn.  86,  18  S.  W.  118. 

Terras. —  Gulf,  etc.,  R.  Co.  r.  "N'ounger,  10 
Tex.  Civ.  App.  141,  20  S.  W.  !»1H. 

[Ill,  D,  1,  a,  (iv),  Ca)| 


Vermont. —  Geroux  v.  Graves,  62  Vt.  280, 
19  Atl.  987.  See  Westcott  Central  Ver- 
mont R.  Co.,  01  Vt.  438;  17  Atl.  745. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Gettle,  3  W.  Va.  370. 

United  States. —  Peers  v.  Nevada  Power, 
etc.,  Co.,  119  Fed.  400;  Davidow  v.  Pennsyl- 
vania R.  Co.,  85  Fed.  943 ;  Serensen  v.  North- 
ern Pac.  R.  Co.,  45  Fed.  407 ;  Roach  v.  Im- 
perial Min.  Co.,  7  Fed.  698.  7  Sawv.  224. 

See  15  Cent.  Dig.  tit.  "Death,"  §  64  et 
seq.  See  also  Baker  v.  Louisville,  etc..  R. 
Co.,  17  S.  W.  191,  13  Ky.  L.  Rep.  465;  Hamil- 
ton V.  Bordentown  Electric  Light,  etc..  Co., 
08  N.  J.  L.  85,  52  Atl.  290,  holding  that  an 
allegation  from  which  it  can  be  inferred  that 
a  suit  for  wrongful  death  is  for  the  benefit 
of  next  of  kin  is  sufficient,  without  a  direct 
averment  to  that  effect. 

8.  St.  Louis,  etc.,  R.  Co.  v.  Yocum,  34  Ark. 
493;  Louisville,  etc.,  R.  Co.  v.  Lohges,  6  Ind. 
App.  288,  33  N.  E.  449;  Mcintosh  r.  Missouri 
Pac.  R.  Co.,  103  Mo.  131,  15  S.  W.  80; 
Sparks  v.  Kansas  City,  etc.,  R.  Co.,  31  Mo. 
App.  Ill;  David  v.  Waters,  11  Oreg.  448.  5 
Pac.  748,  holding,  however,  that  if  a  mother, 
in  an  action  for  death  by  wrongful  act,  avers 
that  she  is  "  next  of  kin  "  of  her  deceased 
son,  this  supplies  after  verdict  want  of  an 
averment  that  the  father  is  dead.  See  also 
Barker  v.  Hannibal,  etc.,  R.  Co.,  91  Mo.  86, 
14  S.  W.  280. 

9.  Indiana. —  Indianapolis,  etc..  R.  Co.  v. 
Keely,  23  Ind.  133.  See  also  Clore  r.  Mc- 
Intire.  120  Ind.  262,  22  N.  E.  128. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Bond. 
58  Nebr.  385,  78  N.  W.  710;  Chicago,  etc., 
R.  Co.  r.  Oyster,  58  Nebr.  1,  78  N.  W.  359. 
holding,  however,  that  where  the  names  of 
the  surviving  minor  children  of  decedent  who 
were  dependent  on  him  for  support  are 
averred  in  the  petition,  the  omission  to  allege 
whether  or  not  he  left  a  widow  will  not 
render  the  petition  bad  on  demurrer. 

Ohio. —  Hartzell  r.  Shannon,  8  Ohio  Dec. 
(Reprint)  265,  6  Cine.  L.  Bui.  756. 

Sovlh  Carolina. —  Nohrden  i\  Northeastern 
R.  Co.,  54  S.  C.  492,  32  S.  E.  524. 

Texas. —  Houston,  etc.,  R.  Co.  r.  Moore,  49 
Tex.  31.  30  Am.  Rej).  98. 

Uniled  l^lales. —  See  Davidow  v.  Pennsyl- 
vania R.  Co.,  85  Fed.  943. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  04  et 
seq. 

Contra. —  MeGlon(>  r.  New  .Tersev  R.,  etc.. 
Co.,  37  N.  J.  L.  304;  Keller  r.  New  York 
(  Vnt.  i;.  Co.,  24  How.  Pr.  (N.  Y.)  172. 
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(c)  Where  Action  Is  For  Benefit  of  Estate.  Under  statutes  giving  the  right 
of  action  for  deatli  by  wrongful  act  for  the  benefit  of  the  estate  of  the  deceased 
or  of  his  heirs,  without  reference  to  the  existence  of  widow  and  children  or  next 
of  kin,  an  allegation  of  the  existence  of  such  persons  is  unnecessary.^" 

(v)  Character  in  Which  Plaintiff  Sues.  Some  of  the  statutes  require 
the  declaration  or  complaint  to  contain  an  allegation  as  to  whether  the  plaintiff 
brings  the  action  in  a  representative  capacity  or  is  the  real  party  to  the  issue.^^ 

(vi)  Dajiaofs — (a)  General  li ale.  Under  statutes  providing  in  terms  for 
the  recovery  of  damages  for  pecuniary  injury,  and  under  statutes  where  the  word 
"  pecuniary  "  is  not  used  but  the  construction  given  is  the  same,  restricting  the 
damages  to  such  injury,  the  rule  is  laid  down  that  it  is  necessary  to  allege  in  the 
declaration  or  complaint  pecuniary  loss  to  the  beneficiaries  for  whom  recovery  is 
souglit.^^ 


10.  Alabama. —  Columbus,  etc.,  R.  Co.  v. 
Bradford,  86  Ala.  574,  6  So.  90. 

California. —  O'Callaghan  v.  Bode,  84  Cal. 
489,  24  Pac.  269. 

Connecticut. —  Budd  v.  Meriden  Electric  R. 
Co.,  69  Conn.  272,  37  Atl.  683. 

Idaho. —  Palmer  v.  Utah,  etc.,  R.  Co.,  2  Ida. 
(Hash.)  290,  13  Pac.  425. 

Kentucky. — •  East  Tennessee  Telephone  Co. 
v.  Simms,  95  Ky.  404,  36  S.  W.  171,  38  S.  W. 
131.  18  Ky.  L.  Rep.  761. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Noell, 
32  Gratt.  394 ;  Matthews  v.  Warner,  29  Gratt. 
570,  26  Am.  Rep.  396;  Baltimore,  etc.,  R. 
Co.  V.  Wightman,  29  Gratt.  431,  26  Am.  Rep. 
384. 

West  Virginia. —  Searle  c.  Kanawha,  etc., 
R.  Co.,  32  W.  Va.  270,  9  S.  E.  248. 

Wisconsin.— Wiltse  r.  Tilden,  77  Wis.  152, 
46  N.  W.  234.  See  Topping  v.  St.  Lawrence, 
88  Wis.  526,  57  N.  W.  365. 

United  States. —  Howard  i\  Delaware,  etc.. 
Canal  Co.,  40  Fed.  195,  6  L.  R.  A.  75 ;  Harper 
V.  Norfolk,  etc.,  R.  Co.,  36  Fed.  102;  Roach 
V.  Imperial  Min.  Co.,  7  Fed.  698,  7  Sa^vy.  224, 
construing  the  Nevada  statute.  See  also 
Brennan  v.  Molly  Gibson  Consol.  Min.,  etc., 
Co.,  44  Fed.  795. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  64  et  seq. 

11.  Louisville,  etc.,  R.  Co.  v.  Trammell,  93 
Ala.  350,  9  So.  870;  Atchison  v.  Twine,  9 
Kan.  350;  Hardin  County  v.  Coffman,  18  Ohio 
Cir.  Ct.  254,  10  Ohio  Cir.  Dec.  91.  See  also 
Lower  v.  Segal,  60  N.  J.  L.  99,  36  Atl.  777; 
Gurney  v.  Grand  Trunk  R.  Co.,  59  Hun 
(N.  Y.)  625,  13  N.  Y.  Siippl.  645. 

Where  no  personal  representative  has  been 
appointed. —  Under  a  statute  giving  the  right 
of  action  to  the  next  of  kin  where  no  personal 
representative  has  been  appointed,  it  has  been 
held  that  in  order  for  one  of  such  next  of  kin 
to  recover  it  is  necessary  to  allege  and  prove 
that  no  personal  repi'esentative  has  been  ap- 
pointed. Atchison  Water  Co.  v.  Price,  (Kan. 
App.  1900)  59  Pac.  677. 

12.  District  of  Columhia. —  District  of  Co- 
lumbia V.  Wilcox,  4  App.  Cas.  90. 

Michigan. —  Rouse  v.  Detroit  Electric  R. 
Co.,  (1901)  87  N.  W.  68;  Charlebois  v. 
Gogebic,  etc.,  R.  Co.,  91  Mich.  59,  51  N.  W. 
812;  Hurst  v.  Detroit  City  R.  Co.,  84  Mich. 
,539,  48  N.  W.  44. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Roeser, 


(1903)  95  N.  W.  68;  Tucker  v.  Draper,  62 
Nebr.  66,  86  N.  W.  917,  54  L.  R.  A.  321 
(holding,  however,  that  as  against  a  general 
demurrer,  it  is  sufficient  to  allege  that  "  by 
reason  of  the  death  of  the  intestate  and  the 
loss  of  the  service  and  society  and  fellowship 
of  the  said  intestate  the  plaintiff  has  been 
damaged,"  etc.)  ;  Omaha,  etc.,  R.  Co.  v.  Crow, 
54  Nebr.  747,  74  N.  W.  1066,  69  Am.  St.  Rep. 
741  (holding  that  a  petition  alleging  that 
deceased  left  a  widow  and  next  of  kin,  de- 
scribing them,  on  whom  the  law  confers  the 
right  to  be  supported  by  the  person  killed, 
sufficiently  avers  pecuniary  loss,  and  in  that 
respect  states  a  cause  of  action)  ;  Friend  v. 
Burleigh,  53  Nebr.  674,  74  N.  W.  50;  Orgall 
V.  Chicago,  etc.,  R.  Co.,  46  Nebr.  4,  64  N.  W. 
450.  See  also  Kearney  Electric  Co.  v.  Laugh- 
lin,  45  Nebr.  390,  63  N.  W.  941. 

Texas. —  Winnt  v.  International,  etc.,  R. 
Co.,  74  Tex.  32,  11  S.  W.  907,  5  L.  R.  A.  172. 
See  also  San  Antonio,  etc.,  R.  Co.  v.  Long,  87 
Tex.  148,  27  S.  W.  113,  47  Am.  St.  Rep.  87, 
24  L.  R.  A.  637. 

Wisconsin. —  McKeigue  v.  Janesville,  68 
Wis.  50,  31  N.  W.  298;  George  v.  Chicago, 
etc.,  R.  Co.,  51  Wis.  603,  8  N.  W.  374;  Regan 
V.  Chicago,  etc.,  R.  Co.,  51  Wis.  599,  8  N.  W. 
292;  Kelley  v.  Chicago,  etc.,  R.  Co.,  50  Wis. 
381,  7  N.  W.  291. 

United  States. — -Thompson  v.  Chicago,  etc., 
R.  Co.,  104  Fed.  845. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  64  et  seq. 

Injury  to  business  of  decedent. —  It  has 
been  held  in  Ohio  that  in  an  action  for  dam- 
ages for  death  by  wrongful  act,  in  the  ab- 
sence of  any  special  averment,  no  recovery 
can  be  had  for  any  injury  to  the  business  of 
decedent,  and  recovery  can  only  be  had  for  the 
general  value  of  the  life  of  the  individual, 
growing  out  of  the  situation  of  those  who  are 
dependent  on  him.  McClardy  v.  Chandler,  3 
Ohio  Dec.  (Reprint)  1,  2  Wkly.  L.  Gaz.  1. 

Medical  and  funeral  expenses. — It  has  been 
held  in  Minnesota  that  in  an  action  for  death 
by  wrongful  act,  in  order  to  recover  for  the 
support  of  deceased  and  funeral  expenses,  un- 
der the  Minnesota  statute  (Gen.  St.  (1878) 
c.  77,  §  2,  as  amended  by  Laws  (1891),  e. 
123),  the  amount  thereof  must  be  alleged  in 
the  complaint.  Svkora  v.  J.  I.  Case  Thresh- 
ing-Mach.  Co.,  59 "Minn.  130,  60  N.  W.  1008. 

Special   damages. —  It   has   been   held  in 
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(b)  AppllGation  of  Ride.  In  some  jurisdictions  the  rule  is  laid  down  that  it 
is  necessary  to  aver  in  the  declaration  or  complaint  a  loss  of  means  of  support 
where,  from  the  relation  of  tlie  survivors  of  the  deceased  to  Jiim,  tlie  law  would 
not  presume  that  from  his  death  such  survivors  had  been  deprived  of  their  means 
of  support.^^  And  under  some  statutes,  where  the  only  right  of  action  given  a 
parent  for  the  negligent  kilUng  of  a  minor  child  is  for  the  loss  of  services  of  such 
child,  it  has  been  held  that  a  declaration  which  fails  to  allege  such  loss  of  services 
is  fatally  defective.^* 

(c)  Modification  of  Rale.  Under  statutes  giving  the  damages  recovered  to 
the  next  of  kin  of  the  deceased,  it  has  been  held  that  it  is  not  necessary  that  the 
declaration  or  complaint  should  contain  a  special  allegation  showing  the  manner 
in  which  the  next  of  kin  had  sustained  pecuniary  loss,'^  the  intention  of  the  stat- 
ute clearly  being  not  to  limit  the  damages  to  those  persons  who  sustained  loss. 

(vii)  N'saATivim  Contributors  NEaLiQENOE.  In  a  majority  of  jurisdic- 
tions an  allegation  as  to  the  absence  of  contributory  negligence  on  tlie  part  of  the 


Texas  that  while,  in  an  action  for  death  of 
plaintiff's  wife,  damages  for  loss  of  her 
services  generally  may  be  recovered  as  general 
damages,  yet  where  her  services  are  not  such 
as  are  usually  performed  by  a  wife,  or  are  of 
peculiar  value  to  him  in  «his  trade  or  profes- 
sion, they  should  be  pleaded  and  proved. 
Gulf,  etc.,  R.  Co.  V.  Younger,  (Civ.  App. 
1897)  40  S.  W.  423. 

Where  both  actual  and  exemplary  damages 
for  causing  death  are  sought,  the  allegation 
should  be  in  the  nature  of  two  distinct  counts 
on  different  causes  of  action  ( Galveston,  etc., 
H.  Co.  V.  Le  Gierse,  .51  Tex.  189)  ;  and  where 
a  party  claims  exemplary  damages,  he  must 
set  up,  by  proper  averments  in  his  petition, 
the  facts  which  if  true  entitle  him  to  such 
damages  (Campbell  v.  Houston,  etc.,  R.  Co., 
2  Tex.  Unrep.  Cas.  473). 

13.  Loss  of  support. —  Union  Pac.  R.  Co. 
V.  Roeser,  (Nebr.  1903)  95  N.  W.  68  (hold- 
ing that  in  an  action  for  wrongful  death  a 
petition  is  not  demurrable  because  it  alleges 
a  contract  to  support  the  next  of  kin,  made  by 
deceased  in  his  lifetime,  without  alleging  that 
the  estate  of  deceased  was  insufficient  for  that 
purpose)  ;  Chicago,  etc.,  R.  Co.  v.  Young,  58 
Nebr.  678,  79  N.  W.  556;  Chicago,  etc.,  R.  Co. 
V.  Bond,  58  Nebr.  385,  78  N.  W.  710;  Chicago, 
etc.,  R.  Co.  V.  Van  Buskirk,  58  Nebr.  252,  78 
N.  W.  514;  Friend  v.  Burleigh,  53  Nebr.  674, 
74  N.  W.  50. 

14.  Loss  of  services. —  Georgia. —  Perry  v. 
Georgia  R.,  etc.,  Co.,  85  Ga.  193,  11  S.  E. 
605.  But  see  Augusta  R.  Co.  v.  Glover,  02 
Ga..  132,  18  8.  E.  400. 

Indiana. — Pennsylvania  Co.  v.  Lilly,  73  Ind. 
252.  See  also  lllwood  Electric  St.  R.  Co.  v. 
Ross,  20  Ind.  App.  258,  58  N.  E.  535. 

Mifisouri. —  Hennoscy  v.  Bavarian  Brewing 
Co.,  63  Mo.  App.  111. 

JVejo  York. —  See  Lucas  v.  New  York  Cent. 
R.  (Jo.,  21  Barb.  (N.  Y.)  245. 

Taxa.i. —  Austin  Rapid  Transit  R.  Co.  v. 
Cullcn,  (Tex.  Civ.  App.  1895)  29  8.  W.  25. 

Wiscoiimn. —  jjucHHen  v.  Oshkosh  ISlectric 
Light,  etc.,  (!o.,  109  Wis.  04,  85  N.  VV.  124. 

(Jonira,  Morgiui  v.  Soiitlicni  Pu,c.  Co.,  95 
Cal.  510,  30  I'ac.  003,  29  Am.  St.  Rep.  143,  17 
L.  R.  A.  71. 

[Ill,  D,  1,  a,  (VI),  (b)] 


15.  Colorado. —  Orman  v.  Mannix,  17  Colo. 
5.64,  30  Pac.  1037,  31  Am.  St.  Rep.  340,  17 
L.  R.  A.  602. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Thomas, 
155  Ind.  634,  58  N.  E.  1040;  Korrady  v.  Lake 
Shore,  etc.,  R.  Co.,  131  Ind.  261,  29  N.  E. 
1069;  Louisville,  etc.,  R.  Co.  r.  Buck,  116 
Ind.  566,  19  N.  E.  453,  9  Am.  St.  Rep.  883, 
2  L.  R.  A.  520;  Salem  Bedford  Stone  Co.  v. 
Hobbs,  11  Ind.  App.  27,  38  N.  E.  538. 

Kansas. —  Erb  v.  Morasch,  8  Kan.  App.  61, 
54  Pac.  323. 

Minnesota. —  Johnson  v.  St.  Paul,  etc.,  R. 
Co.,  31  Minn.  283,  17  N.  W.  622;  Barnum 
V.  Chicago,  etc.,  R.  Co.,  30  'Minn.  461,  16 
N.  W.  364. 

Missouri. —  Ellingson  v.  Chicago,  etc.,  R. 
Co.,  60  Mo.  App.  679. 

New  York. —  Pizzi  v.  Reid,  72  N.  Y.  App. 
Div.  162,  76  N.  Y.  Suppl.  306;  Hooghkirk  v. 
Delaware,  etc..  Canal  Co.,  11  Abb.  N.  Cas. 
72;  Yertore  v.  Wiswall,  16  How.  Pr.  8.  See 
also  Kennedy  r.  New  York  Cent.  R.  Co.,  49 
Hun  535,  2  N.  Y.  Suppl.  512,  15  Civ.  Proe. 
347. 

North  Dakota. —  See  Haug  v.  Great  North- 
ern R.  Co.,  8  N.  D.  23,  77  N.  W.  97,  73 
Am.  St.  Rep.  727,  42  L.  R.  A.  664. 

Ohio. —  Johnston  i\  Cleveland,  etc.,  R.  Co., 
7  Ohio  St.  336,  70  Am.  Dec.  75. 

Vermont. —  Westcott  v.  Central  Vermont  R. 
Co.,  61  Vt.  438,  17  Atl.  745. 

Virginia. —  Norfolk,  etc.,  R.  Co.  Stevens, 
97  Va.  031,  34  S.  E.  525,  46  L.  R.  A.  367. 

Washington. —  Atrops  t;.  Costello,  8  Wash. 
149,  55  Pac.  620. 

United  States. —  Peden  i'.  American  Bridge 
Co.,  120  Fed.  523,  56  C.  C.  A.  646;  Peers  v. 
Nevada  Power,  etc.,  Co.,  119  Fed.  400;  Seren- 
sen  V.  Northern  Pac.  R.  Co.,  45  Fed.  407; 
Roach  V.  Imperial  Min.  Co.,  7  Fed.  698,  7 
Sawy.  224;  Barron  r.  Illinois  Cent.  R.  Co.,  2 
Fed."  Cas.  No.  1,052,  1  Biss.  412. 

England.— Ch:i]nnixn  v.  Rothwell,  E.  B.  &  E. 
108,  4  Jur.  N.  S.  11  SO,  27  L.  J.  Q.  B.  315,  90 
E.  C.  L.  KiS. 

See  15  Cent.  Dig.  tit.  "  nenMi,"  §  69. 

Expenses  resulting  from  wrongful  death. — 
It  bus  been  licld  in  N(-w  York  tliat  in  an  ac- 
lion  to  recover  for  expenses  resulting  from 
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deceased  is  unnecessary.'^  In  several  jurisdictions,  however,  where  allegations  of 
absence  of  contributory  negligence  are  held  to  be  essential  in  all  actions  for  per- 
sonal injuries,  the  absence  of  such  allegations  will  render  the  declaration  or  com- 
plaint demurrable.'^ 

(viii)  Statute  Creating  Right  of  Action.  Tlie  general  rule  is  that  it  is 
not  necessary,  in  the  declaration,  complaint,  or  petition,  to  set  forth  or  refer  to 
the  statute  of  the  forum  under  which  the  action  is  brought,  where  facts  sufficient 
are  pleaded  to  bring  the  case  within  the  statute.'^  Where,  however,  the  action  is 
based  upon  a  foreign  statute,  the  existence  of  such  statute  and  its  similarity  to 
tlie  statute  of  the  forum  must  be  alleged  and  proved.'^ 

(ix)  Compliance  With  Statute  as  to  Limitation  of  Action.  The  better 
rule  seems  to  be  that  it  is  not  necessary  for  the  plaintiff  to  allege  in  the  declara- 


wrongful  death,  an  omission  to  state  that 
they  were  necessary  and  reasonable  will  not 
vitiate  the  complaint  on  demurrer.  Roeder 
V.  Ormsby,  22  How.  Pr.  (N.  Y.)  270. 

16.  Alabama. —  Columbus,  etc.,  R.  Co.  v. 
Bradford,  86  Ala.  574,  6  So.  90. 

Kentucky. —  Lexington,  etc^  Min.  Co.  v. 
Stephens,  47  S.  W.  321,  20  Ky.  L.  Rep.  696. 

Mississippi. — Hickman  v.  Kansas  City,  etc., 
E.  Co..  66  Miss.  154,  5  So.  225. 

Missouri. —  O'Conner  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  150,  7  S.  W.  106,  4  Am.  St.  Rep. 
364;  Petty  v.  Hannibal,  etc.,  R.  Co.,  88  Mo. 
306;  Lloyd  v.  Hannibal,  etc.,  R.  Co.,  53  Mo. 
509;  Thompson  v.  North  Missouri  R.  Co.,  51 
Mo.  190,  11  Am.  Rep.  443. 

New  York. —  Hackford  i\  New  York  Cent., 
etc.,  R.  Co.,  53  N.  Y.  654  [affirming  6  Lans. 
381] ;  Melhado  r.  Poughkeepsie  Transp.  Co., 
27  Hun  99. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Whit- 
tington,  30  Gratt.  805. 

West  Virginia. —  Unfried  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  512;  Snyder 
V.  Pittsburgh,  etc.,  R.  Co.,  11  W.  Va.  14.  See 
also  Hawker  v.  Baltimore,  etc.,  R.  Co.,  15 
W.  Va.  628,  36  Am.  Rep.  825. 

Zhiited  States. —  Washington,  etc.,  R.  Co.  v. 
Gladmon,  15  Wall.  401,  21  L.  ed.  114. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  62.  See 
also  Robinson  v.  Western  Pac.  R.  Co.,  48  Cal. 
409:  Texas,  etc.,  R.  Co.  v.  Murphy,  46  Tex. 
356,  26  Am.  Rep.  272. 

17.  Kautfman  v.  Cleveland,  etc.,  R.  Co.,  144 
Ind.  456,  43  N.  E.  446;  Pittsburg,  etc.,  R. 
Co.  V.  Burton,  139  Ind.  357,  37  N.  E.  150,  38 
N.  E.  594 ;  Indiana,  etc.,  R.  Co.  v.  Greene,  106 
Ind.  279,  6  N.  E.  603,  55  Am.  Rep.  736;  Cin- 
cinnati, etc.,  R.  Co.  V.  Eaton,  53  Ind.  307 ; 
Higgins  V.  Jeffersonville,  etc.,  R.  Co.,  52  Ind. 
110;  Hildebrand  v.  Toledo,  etc.,  R.  Co.,  47 
Ind.  399 ;  Pennsylvania  Co.  v.  Davis,  4  Ind. 
App.  51,  29  N.  E.  425;  Patterson  v.  Burling- 
ton, etc..  R.  Co.,  38  Iowa  279 ;  State  v.  Balti- 
more, etc.,  R.  Co.,  24  Md.  84,  87  Am.  Dec.  600. 
But  where  the  declaration  or  complaint  con- 
tains an  allegation  that  the  injury  was  com- 
mitted wilfully  and  purposely,  an  allegation 
that  the  deceased  was  guilty  of  no  contribu- 
tory negligence  is  imnecessarv.  Cincinnati, 
etc.,  R.  Co.  I'.  Eaton,  53  Ind.  307;  Terre 
Haute,  etc.,  R.  Co.  v.  Graham,  46  Ind.  239. 

Action  by  administrator. —  It  was  held  in 
Indiana  Mfg.  Co.  v.  Millican,  87  Ind.  87,  that 


an  administrator,  in  an  action  for  the  death 
of  his  intestate,  need  not  aver  absence  of  con- 
tributory negligence  on  his  own  part.  See 
also  Pittsburg,  etc.,  R.  Co.  v.  Burton,  13'.) 
Ind.  357,  37  N.  E.  150,  38  N.  E.  594.  . 

Negligence  of  parent. —  It  has  been  held  in 
Indiana  that  in  an  action  by  a  father  for  the 
death  of  a  minor  child,  occurring  while  in  his 
company,  it  must  be  alleged  that  both  the 
deceased  and  the  plaintiff  were  without  fault, 
and  that  such  allegation  in  regard  to  the  de- 
ceased is  insufficient.  Sullivan  v.  Toledo,  etc., 
R.  Co.,  58  Ind.  26.  See  also  Pittsburg,  etc., 
R.  Co.  V.  Vining,  27  Ind.  513,  92  Am.  Dec. 
209,  holding,  that  where  a  child  for  whose 
death  the  action  was  brought  was  very  young, 
it  was  sufficient  to  allege  in  the  complaint 
that  the  injury  occurred  without  the  fault  of 
the  parents,  without  alleging  the  absence  of 
contributory  negligence  on  the  part  of  the 
child. 

18.  White  V.  Maxcy,  64  Mo.  552;  Kennayde 
V.  Pacific  R.  Co.,  45  Mo.  255;  Brown  v.  Har- 
mon, 21  Barb.  (N.  Y.)  508;  Morrisey  v. 
Hughes,  65  Vt.  553,  27  Atl.  205  ;  Westcott  >,'. 
Central  Vermont  R.  Co.,  61  Vt.  438,  17  Atl. 
745.  See  Senn  v.  Southern  R.  Co.,  135  Mo. 
512,  36  S.  W.  367.  See  also  Earhart  v.  New 
Orleans,  etc.,  R.  Co.,  17  La.  Ann.  243. 

19.  Alabama. —  Kahl  ■(;.  Memphis,  etc.,  R. 
Co.,  95  Ala.  337,  10  So.  661. 

Georgia. — ■  Selma,  etc.,  R.  Co.  v.  Lacy,  43 
Ga.  461. 

Indiana. — Jackson  p.  Pittsburg,  etc.,  R.  Co., 
140  Ind.  241,  39  N.  E.  663,  49  Am.  St.  Rep. 
192. 

Iowa. —  Hyde  v.  Wabash,  etc.,  R.  Co.,  61 
Iowa  441,  16  N.  W.  351,  47  Am.  Rep. 
820. 

Neio  York. — Gurney  Grand  Trunk  R.  Co., 
59  Hun  625,  13  N.  Y.  Suppl.  645  {holding 
that  it  is  unnecessary  to  allege  that  if  death 
had  not  ensued  the  intestate  could  himself 
have  maintained  an  action  under  the  law 
of  the  foreign  country  where  the  death  oc- 
curred) ;  Beach  v.  Bay  State  Co.,  27  Barb. 
248;  Fagan  v.  Strong,  7  N.  Y.  Suppl.  919,  17 
N.  Y.  Civ.  Proc.  438. 

T&nnessee. —  Hobbs  v.  Memphis,  etc.,  R.  Co., 
9  Heisk.  873;  Nashville,  etc.,  R.  Co.  v.  Spray- 
berry,  9  Heisk.  852;  Nashville,  etc.,  R.  Co. 
V.  Eakin,  6  Coldw.  582. 

Vermont. —  See  Hill  v.  New  Haven,  37  Vt. 
501,  88  Am.  Dec.  613. 
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tion  or  complaint  that  the  action  was  brouglit  witiiin  the  time  prescribed  by  the 
statute  of  limitations.^' 

b.  Amendment  —  (i)  In  General.  Wliere  the  declaration  or  complaint 
states  a  good  cause  of  action,^'  it  is  proper  for  the  court  to  allow  an  amendment 
thereto  in  order  that  the  pleadings  may  conform  to  the  evidence,  or  to  cure  a 
formal  defect  but  it  is  error  to  permit  an  amendment  which  sets  up  a  new  cause 
of  action,  or,  where  two  causes  of  action  are  given,  to  allow  a  declaration  or  com- 
plaint, drawn  under  one  statute,  to  be  amended  so  as  to  bring  it  within  the  provi- 
sions of  another  statute.^^ 

(ii)  Brinoing  in  New  Parties.  The  declaration  or  complaint  may  be 
amended  in  order  to  add  a  new  party  plaintiff,  where  such  amendment  sets  up  no 
new  matter  or  claim.^ 

2.  Indictment.  Under  statutes  imposing  a  fine  or  forfeiture  upon  a  corpora- 
tion for  wrongfully  causing  death,  and  authorizing  recovery  therefor  by  indict- 
ment for  the  benetit  of  designated  beneficiaries,  the  indictment  should  contain  an 
allegation  that  there  are  in  existence  persons  answering  to  such  statutory  designa- 


20.  Chiles  v.  Drake,  2  Mete.  (Ky.)  146,  74 
Am.  Dec.  406;  Brothers  v.  Rutland  R.  Co., 
71  Vt.  48,  42  Atl.  980,  holding  that  it  is  suffi- 
cient -prima  facie  if  it  appears  by  the  writ 
that  the  action  was  commenced  within  the 
period  prescribed  by  the  statute,  without  a 
specific  allegation  to  that  effect.  See  also 
Hill  V.  New  Haven,  37  Vt.  501,  88  Am.  Dec. 
613,  holding  that  where  the  declaration  al- 
leged the  day  upon  which  the  death  occurred, 
which  was  actually  within  the  statutory 
limit,  this  was  sufficient,  after  verdict,  al- 
though there  was  no  specific  allegation  that 
the  death  occurred  within  such  period.  But 
see  contra,  Hamilton  v.  Hannibal,  etc.,  R. 
Co.,  39  Kan.  56,  18  Pac.  57 ;  Eureka  v.  Merri- 
field,  9  Kan.  App.  579,  58  Pac.  243. 

21.  Where  pleadings  show  no  cause  of  ac- 
tion they  cannot  be  amended.  Smith  v.  East, 
etc.,  R.  Co.,  84  Ga.  183,  10  S.  E.  602;  Bell 
V.  Central  R.  Co.,  73  Ga.  520;  Selma,  etc.,  R. 
Co.  V.  Lacey,  49  Ga.  106;  Hurst  v.  Detroit 
City  R.  Co.,  84  Mich.  539,  48  N.  W.  44;  Lilly 
V.  Charlotte,  etc.,  R.  Co.,  32  S.  C.  142,  10  S.  E. 
932.  See  also  Hulbert  v.  Topeka,  34  Fed. 
510. 

22.  Arkansas. — Texarkana  Gas,  etc..  Light 
Co.  V.  Orr,  59  Ark.  215,  27  S.  W.  06,  43  Am. 
St.  Rep.  30. 

Georgia. —  Van  Pelt  v.  Chattanooga,  etc., 
R.  Co.,  89  Ga.  706,  15  S.  E.  622;  Ellison  v. 
Georgia  R.  Co.,  87  Ga.  691,  13  S.  E.  809; 
Harris  v.  Central  R.  Co.,  78  Ga.  525,  3  S.  E. 
355 ;  Weekes  v.  Cottingham,  58  Ga.  559. 

Illinois. —  Chicago  Terminal  Transfer  Co.  v. 
Helbreg,  99  111.  App.  563;  Haynie  V.  Chicago, 
etc.,  R.  Co.,  9  111.  App.  105. 

Kansas. —  Atchison  v.  Twine,  9  Kan.  350. 

Kcnlucky. —  Louisville,  etc.,  R.  Co.  v. 
Pointer,  69  S.  W.  1108,  24  Ky.  L.  Rep.  772; 
Louisvilh-s  etc.,  R.  Co.  iierg,  32  S.  W.  610, 
17  Ky.  L.  Rep.  1105. 

Massach'usclls. —  Daley  v.  Boston,  etc.,  R. 
Co.,  147  Mass.  101,  16  N.  10.  ()90. 

Missouri. —  Wcljcr  v.  Iliiiiiiibal,  83  Mo.  262. 

Nebraska. —  (jliicngo,  etc.,  U.  Co.  v.  Young, 
(1903)  93  N.  VV.  922. 

Houik  (JuroUna. —  Rcod  v.  Northeastern  R. 
Co.,  37  S.  C.  42,  16  S.  E.  289. 
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Texas. —  See  International,  etc.,  R.  Co.  v. 
Boykin,  (Civ.  App.  1903)  74  S.  W.  93. 
See  15  Cent.  Dig.  tit.  "  Death,"  §  60  et  seq. 

23.  Hackett  v.  Louisville,  etc.,  R.  Co.,  95 
Ky.  236,  24  S.  W.  871,  15  Ky.  L.  Rep.  612; 
Sawyer  v.  Perry,  88  Me.  42,  33  Atl.  660; 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich.  539, 
48  N.  W.  44;  Lilly  v.  Charlotte,  etc.,  R.  Co., 
32  S.  C.  142,  10  S.  E.  932;  All  v.  Barnwell 
County,  29  S.  C.  161,  7  S.  E.  58. 

24.  Georgia. —  Van  Pelt  v.  Chattanooga, 
etc.,  R.  Co.,  89  Ga.  706,  15  S.  E.  622. 

Ka/nsas. —  Atchison  v.  Twine,  9  Kan.  350. 

Missouri. —  Buel  v.  St.  Louis  Transfer  Co., 
45  Mo.  562,  where  plaintiff  was  allowed  to 
amend  his  complaint  so  as  to  make  a  party 
who  was  originally  a  defendant  a  party  co- 
plaintiff.  See  also  Weber  v.  Hannibal,  8.3  Mo. 
262. 

Pennsylvania. —  Patton  v.  Pittsburgh,  etc., 
R.  Co.,  96  Pa.  St.  169. 

Tennessee. —  See  Flatley  v.  Memphis,  etc., 
R.  Co.,  9  Heisk.  230. 

Texas. —  East  Line,  etc.,  R.  Co.  v.  Culter- 
son,  72  Tex.  375,  10  S.  W.  706,  13  Am.  St. 
Rep.  805,  3  L.  R.  A.  567 ;  International,  etc., 
R.  Co.  r.  Boykin,  (Civ.  App.  1903)  74  S.  W. 
93. 

Utah. —  Pugmire  v.  Diamond  Coal,  etc.,  Co., 
26  Utah  115,  72  Pac.  385. 

See  15  Cent.  Dig.  tit.    Death,"  §  60  et  seq. 

Action  barred  by  statute  of  limitations. — 
Where  an  action  has  been  improperly  com- 
menced by  a  father,  as  such,  to  recover  for 
the  wrongful  death  of  his  son,  and  a  de- 
murrer has  been  filed,  an  amendment  sub- 
stituting the  personal  representative  of  the 
deceased  as  plaintiff  will  not  be  allowed, 
wl'.ere  the  statutory  period  in  which  the  new 
action  by  the  representative  could  be  brought 
has  expired.  Fitzhenry  v.  Consolidated  Trac- 
tion Co.,  63  N.  J.  L.  142,  42  Atl.  416. 

Nominal  interest  in  cause  of  action. —  It 
has  been  held  in  Texas  that  where  an  at- 
torney performs  services  for  a  widow  in  tlin 
])rosecution  of  an  action  for  the  wrongful 
(ieiitli  of  her  husl)aiul,  the  claim  of  suc'i  at- 
torney for  conipensiition  is  not  such  an  in- 
terest in  the  cause  of  action  as  would  en- 
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tion.^'  Likewise  the  indictment  should  allege  the  negligence  of  defendant  for 
which  the  fine  or  forfeiture  is  imposed  by  the  statute,-"  and  where  the  statute 
imposes  a  fine  or  penalty  for  gross  negligence,  it  is  insufficient  to  allege  facts 
which  would  merely  indicate  ordinary  negligence  on  the  part  of  defendant  or  his 
agents."'  It  is  not  necessary,  however,  for  the  indictment  to  allege  that  the 
deceased  was  in  the  exercise  of  oi'dinary  care,  where  it  sets  out  the  particular  acts 
of  negligence  causing  the  death.^^ 

3.  Bill  of  Particulars.  In  some  jurisdictions,  by  statutory  provision,  a  bill  of 
particulars  must  be  furnished  when  demanded  by  defendant.^^ 

4.  Plea  or  Answer.^*^  Pleading  the  general  issue  puts  in  issue  the  fact  of  there 
being  a  widow  or  next  of  kin  surviving,  as  well  as  the  commission  of  the  act  com- 
plained of.^'  Where  the  complaint  is  in  the  name  of  the  plaintiff  as  adminis- 
trator, defendant,  by  pleading  tlie  general  issue,  admits  the  capacity  in  which  the 
plaintiff  sues.^'^  The  question  of  the  due  commencement  of  an  action,  under  a 
statute  giving  the  right  of  action  for  death  by  wrongful  act,  is  properly  raised  by 
a  plea  in  bar.^^  By  demurring  and  omitting  to  deny  the  facts  defendant  admits 
the  existence  of  sufficient  negligence  to  give  a  right  to  recover  under  the  statute.^* 


title  him  to  intervene  in  a  suit  by  amendniimt 
of  the  petition.  Southern  Pac.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W.  477. 

25.  State  v.  Canada  Grand  Trunk  R.  Co., 
60  Me.  145  (holding  that  an  allegation  in  the 
indictment  to  the  effect  that  the  names  of 
the  beneficiaries  of  the  deceased  are  to  the 
jurors  unkno-\\Ti  is  insufficient)  ;  Com.  v. 
Eastern  R.  Co.,  5  Gray  (Mass.)  473  (holding 
that  an  averment  that  defendant  is  liable  to 
the  fine  "  to  the  use  of  J.  S.,  who  has  been 
duly  appointed  administrator  of  said  de- 
ceased, and  the  heirs  at  law  of  said  deceased  " 
is  insufficient)  ;  Com.  v.  Boston,  etc.,  R.  Corp., 
11  Cush.  (Mass.)  512  (holding  that  where 
the  indictment  alleges  that  there  are  heirs  at 
law  of  the  deceased  living,  and  further  adds 
that  the  names  of  such  heirs  at  law  are  un- 
known to  the  jurors,  the  allegation  is  suffi- 
cient) ;  State  x.  Gilmore,  24  N.  H.  461.  See 
also  Com.  v.  East  Boston  Ferry  Co.,  13  Allen 
(Mass.)  589;  Com.  v.  Sanford,  12  Gray 
(Mass.)  174,  holding  that  the  indictment 
must  allege  that  the  administration  was  taken 
out  in  the  commonwealth. 

36.  Com.  f.  Fitchburg  R.  Co.,  120  Mass. 
372;  State  v.  Manchester,  etc.,  R.  Co.,  52 
N.  H.  528.  See  also  State  v.  Bangor,  30  Me. 
341;  Com.  v.  Boston,  etc.,  R.  Corp.,  11  Cush. 
(Mass.)  512. 

27.  Com.  V.  Boston,  etc.,  R.  Co.,  133  Mass. 
383  (where  the  statute  imposed  a  penalty  on 
a  railroad  company,  if  by  reason  of  its  negli- 
gence or  the  unfitness  or  gross  negligence  of 
its  servants  the  life  of  any  person  on  a  high- 
way was  lost,  and  it  was  held  that  the  in- 
dictment was  insufficient  where  it  merely 
showed  negligence  on  the  part  of  those  operat- 
ing a  train  in  failing  to  give  proper  signals 
and  in  failing  to  reduce  its  speed  while  ap- 
proaching an  intersecting  highway)  ;  Com.  v. 
Fitchburg  R.  Co.,  120  Mass.  372. 

28.  Com.  V.  Fitchburg  R.  Co.,  10  Allen 
(Mass.)  189;  State  v.  Manchester,  etc.,  R. 
Co.,  52  N.  H.  528. 

29.  Rosney  v.  Erie  R.  Co.,  124  Fed.  90. 

In  the  absence  of  such  statutory  provision, 


however,  a  bill  of  particulars  cannot  be  re- 
quired. Murphy  v.  Kipp,  1  Duer  (N.  Y.) 
659.    And  see,  generally,  Pleading. 

30.  For  form  of  answer  see  Madison,  etc., 
R.  Co.  V.  Bacon,  6  Ind.  205. 

31.  Conant  v.  Griffin,  48  III.  410. 

32.  Louisville,  etc.,  R.  Co.  v.  Trammell,  93 
Ala.  350,  9  So.  870;  Hughes  v.  Richter,  161 
111.  409,  43  N.  E.  1066  [affirming  60  111.  App. 
616]  ;  Chicago,  etc.,  R.  Co.  v.  Smith,  77  111. 
-"^pp.  492;  Burlington,  etc.,  R.  Co.  v.  Crockett, 
17  Nebr.  570,  24  N.  W.  219  (holding  that 
where  an  administratrix  had  authority,  when 
the  action  was  commenced,  to  bring  such  ac- 
tion, a  subsequent  revocation  of  the  authority 
must  be  specially  pleaded,  and  is  not  put  in 
issue  by  a  denial  of  her  authority  "  to  sue 
and  recover  in  and  maintain  this  action  " ) . 

The  fact  of  the  appointment  of  an  admin- 
istrator may  be  challenged  by  defendant  in  a 
plea  ne  ungues  administrator.  Denver,  etc., 
R.  Co.  V.  Woodward,  4  Colo.  1. 

Unverified  denial. —  It  was  held  in  Kansas, 
in  an  action  by  a  widow  to  recover  for  the 
death  of  her  husband,  who  was  a  resident  of 
the  state,  that  an  allegation  that  no  personal 
representative  of  the  estate  had  been  ap- 
pointed was  put  in  issue  by  the  unverified 
denial,  and  without  proof  of  such  fact  a  de- 
murrer to  the  evidence  was  rightfully  sus- 
tained ;  the  court  holding  that  such  right  to 
sue  not  being  "  an  appointment "  or  "  an  au- 
thority "  within  Kan.  Code  Civ.  Proc.  §  108, 
providing  that  an  allegation  of  any  appoint- 
ment or  authority,  duly  verified,  shall  be 
taken  as  true,  unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  adverse 
party.  Vaughn  v.  Kansas -City  Northwestei'n 
R.  Co.,  65  Kan.  68.5,  70  Pac.  602. 

33.  Countv  V.  Pacific  Coast  Borax  Co.,  67 
N.  J.  L.  48, '^50  Atl.  906. 

34.  Hence  in  an  action  for  death  by  wrong- 
ful act,  where,  after  a  demurrer  has  been 
interposed  and  overruled,  the  court  on  a  hear- 
ing on  the  merits  finds  as  a  fact  that  defend- 
ants are  not  guilty  of  negligence,  plaintiff  is 
nevertheless  entitled  to  recover  the  minimum 
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5.  Issues,  Proof,  and  Variance.  The  rule  is  elementary  that  whatever  it  is 
indispensable  to  allege  in  order  to  entitle  a  party  to  recover  must  be  proved  upon  tlie 
trial  unless  admitted  by  defendant.  a,nd  it  must  l)e  proved  substantially  as  allejjjed,*'' 
Any  material  variance  between  the  declaration  or  complaint  and  the  proof  will 
be  fatal  to  the  action  but  where  the  variance  between  the  allegations  and  the 
proof  is  immaterial  it  will  be  disregarded.^'  An  issue  should  not  be  submitted 
to  the  jury  unless  tliere  is  some  evidence  to  support  it.^ 

E.  Evidence  — l.  Presumptions  and  Burden  of  Proof  —  a.  Presumptions  — 
(i)  As  TO  Family  EELATlONSHir.  In  an  action  ijy  a  parent  for  tlie  death  of  a 
child  by  wrongful  act,  where  the  child  is  under  age  the  law  presumes  the  family 
relation  to  exist,  and  that  stands  for  proof  until  the  contrary  appears  ;  but  where 
the  deceased  child  is  over  age,  the  family  relation  must  be  shown  to  exist  in  point 
of  fact,  and  is  to  be  proved  by  evidence  like  any  other  fact.*' 

(ii)  As  TO  Pecuniary  Loss.  The  general  rule  is  that  where  the  relation  of 
husband  and  wife  or  parent  and  child  exists,  provided  the  child  is  shown  to  he  a 
minor,  the  law  presumes  a  pecuniary  loss  to  the  survivor  from  the  fact  of  death, 
and  it  is  not  necessary  to  submit  proof  as  to  such  loss.^^  However,  under  some 
statutes  there  must  be  some  proof  of  pecuniary  loss  to  the  beneficiary  conforming 
to  such  allegation  in  the  declaration  or  complaint,  in  order  to  justify  recovery  of 
even  nominal  damages.*^ 


sum  fixed  by  the  statute.  Lamphear  v.  Buck- 
ingham, 33  Conn.  237. 

35.  Weekes  v.  Cottinghara,  58  Ga.  559; 
Quincy  Coal  Co.  v.  Hood,  77  111.  68. 

Under  a  general  allegation  of  negligence 
plaintiff  may  prove  any  particular  act  or 
omission  on  the  part  of  defendant  tending 
to  establish  such  negligence.  St.  Louis,  etc., 
E.  Co.  V.  Taylor,  5  Tex.  Civ.  App.  668,  24 
S.  W.  975. 

Where  definite  acts  of  negligence  have  been 
alleged  in  the  declaration  or  complaint,  the 
proof  must  be  confined  to  the  acts  alleged 
or  to  other  acts  or  omissions  closely  connected 
therewith.  Mobile,  etc.,  R.  Co.  v.  George,  94 
Ala.  199,  10  So.  145;  Flanagan  v.  Wilming- 
ton, 4  Houst.  (Del.)  548  (holding  that  proof 
merely  of  non-feasance,  under  a  declaration 
containing  but  one  count,  and  this  for  mis- 
feasance, was  ground  for  nonsuit)  ;  Georgia 
R.,  etc.,  Co.  V.  Oaks,  52  Ga.  410;  Long  v. 
Doxey,  50  Ind.  385. 

36.  Flanagan  v.  Wilmington,  4  Houst. 
(Del.)  548;  Quincy  Coal  Co.  v.  Hood,  77  HI. 
68 ;  Com.  v.  Fitchburg  R.  Co.,  126  Mass.  472. 

37.  O'Callaghan  v.  Bode,  84  Cal.  489,  24 
Pac.  269  (where  a  variance  between  the  alle- 
gation of  the  petition  and  the  proof  as  to  the 
ae.x  of  the  ]ninor  children,  brothers  and  sis- 
ters of  tlie  deceased,  was  held  to  be  imma- 
terial) ;  Gay  v.  Winter,  34  Cal.  153  (where 
the  allegation  of  the  complaint  was  that  de- 
fendants owned  as  tenants  in  common  the 
entire  block  in  front  of  which  tlio  accident 
occurred,  and  the  proof  showed  that  thoy 
owned  such  property  in  distinct  parcels  in 
severalty)  ;  Ijitcbfield  Coal  Co.  li.  Taylor,  81 
Til.  590.  8ee  also  (!laxton  v.  Lexington,  etc., 
R.  Co.,  13  liush  (Ky.)  636,  holding  tliat  an 
allegation  of  wilful  negiigeiKU',  in  tlie  com- 
plaint foi'  llie  negligent  killing,  includes  all 
inferior  (IcgiccH  of  negligence,  and  although 
plaintid'  fails  to  estaljliHli  a  case  warranting 
exeni[)l!iry  (lamagcH  under  the  statute,  yet  if 
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he  proves  culpable  negligence  he  is  entitled 
to  compensatory  damages. 

38.  Ellerbe  v.  Carolina  Cent.  R.  Co.,  118 
N.  C.  1024,  24  S.  E.  808,  holding  that  in  an 
action  for  damages  for  death  by  wrongful 
act,  where  negligence  is  alleged  and  con- 
tributory negligence  is  pleaded  as  a  defense, 
issues  as  to  neglect,  contributory  negligence, 
and  amount  of  damages  are  sufficient. 

39.  Evidence  generally  see  Evidence. 

40.  Pennsylvania  R.  Co.  v.  Adams,  55  Pa. 
St.  499;  Deni  v.  Pennsylvania  R.  Co.,  6  Pa. 
Dist.  15,  19  Pa.  Co.  Ct.  7.  See  also  West 
Chicago  St.  R.  Co.  v.  Whittaker,  72  111.  App. 
48,  holding  that  where  the  declaration  al- 
leged that  the  deceased  was  eight  years  of 
age  at  the  time  of  his  death,  and  no  proof 
of  his  age  was  made  on  the  trial,  but  some 
of  the  witnesses  referred  to  him  as  "  a  little 
boy,"  and  others  as  "  a  child,"  exact  proof 
of  the  age  of  deceased  was  not  essential  to 
a  recovery. 

41.  Illinois. —  Chicago  v.  Hesing,  83  111. 
204,  25  Am.  Rep.  378;  Rockford,  etc.,  R.  Co. 
V.  Delaney,  82  111.  198,  25  Am.  Rep.  308; 
Chicago  V.  Scholten,  75  111.  468;  McKechney 
V.  Redmond,  94  111.  App.  470;  Joliet  v. 
Weston,  22  111.  App.  225. 

'Neio  York. —  Kelly  f.  Twenty-third  St.  R. 
Co.,  14  Daly  418,  14  N.  Y.  St.  699. 

Ohio. —  Dunhene  v.  Ohio  L.  Ins.,  etc.,  Co., 
1  Disn.  257,  12  Ohio  Dec.  (Reprint)  60S. 

Pennsylvania. —  Delaware,  etc.,  R.  Co.  v. 
Jones,  ]'28  Pa.  St.  308,  18  Atl.  3.30. 

South  Carolina. —  Mason  r.  Southern  R. 
Co.,  58  S.  C.  70,  36  S.  E.  440,  79  Am.  St. 
Rep.  826,  53  L.  R.  A.  913. 

Washingion. —  Atrops  v.  Costello,  8  Wash. 
149,  35  Pac.  020. 

See  15  Cent.  Dig.  tit.  "Death,"  §  75. 

42.  Hurst  V.  Detroit  City  R.  Co..  84  Mich. 
5;i9,  48  N.  W.  44;  Van  Brunt  r.  Cincinnati 
R.  Co.,  78  Mich.  530,  44  N.  W.  321;  Cooper 
V.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  201,  33 
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b.  Burden  of  Proof  —  (i)  Of  Defendant's  Weolioence.  The  burden  is 
upon  the  plaintiff  in  the  first  instance  to  prove  that  decedent's  death  was  caused 
by  the  wrongful  act  or  omission  of  defendant  or  his  agents  or  servants.^^  Like- 
wise where  the  contributory  neglect  of  deceased  is  established  the  burden  of  proof 
is  upon  plaintiff  to  sliow  that  tlie  injury  could  have  been  avoided  by  ordinary  care 
on  the  part  of  defendant,  and  that  it  was  due  to  the  wilful  or  reckless  neglect  of 
defendant.'*'' 

(ii)  Of  Decedent's  Contributory  Negligence.  Where  plaintiff  by  proper 
proof  makes  out  ?>,  prima  facie  case  of  negligence,  and  does  not  disclose  contribu- 
tory negligence  on  the  part  of  the  deceased,  the  better  rule  seems  to  be  tliat  it  is 
a  presumption  of  law  that  the  deceased,  killed  by  the  negligence  of  defendant, 
exercised  due  care,  and  was  not  guilty  of  contributory  negligence,  and  the  burden 
is  upon  defendant  to  show  such  negligence  on  the  part  of  the  deceased.*^  In 
some  jurisdictions,  however,  the  rule  is  that  the  burden  of  proof  is  iipon  plaintiff 
to  show  that  deceased  was  using  ordinary  care  when  he  was  killed  by  the  alleged 
neo-ligence  of  defendant.^* 


N.  W.  306,  11  Am.  St.  Rep.  482;  Interna- 
tional, etc.,  R.  Co.  V.  Knight,  (Tex.  Civ.  App. 
1899)  52  S.  W.  C40. 

Adult  children. —  It  has  been  held  in  Texas 
that  adult  children  cannot  recover  damages 
for  their  father's  wrongful  death,  unless  ac- 
tual damages  are  shown  to  have  resulted 
therefrom,  and  such  damages  will  not  be  pre- 
sumed. International,  etc.,  R.  Co.  v.  De 
Bajligethv,  9  Tex.  Civ.  App.  108,  28  S.  W. 
829. 

■Where  no  legal  obligation  rested  on  de- 
ceased to  contribute  to  the  support  of  plain- 
tiff, it  has  been  held  in  Illinois  that  damages 
must  be  affirmatively  proved  in  an  action  for 
death  and  will  not  be  presumed.  Armour  v. 
Czischaki,  59  111.  App.  17. 

43.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Tow-nsend,  69  Ark.  380,  63  S.  W.  994. 

Illinois. —  Chase  v.  Nelson,  39  111.  App.  53. 

Maine. —  State  v.  Maine  Cent.  R.  Co.,  77 
Me.  538,  1  Atl.  673. 

.Vfrrf/Zarid.— Tucker  v.  State,  89  Md.  471, 
43  Atl.  778,  44  Atl.  1004,  46  L.  R.  A.  181. 

Missou7-i. —  Nichols  v.  Winfrey,  79  Mo.  544 
(holding  that  the  burden  of  proving  the 
killing  wrongful  is  on  plaintiff,  and  specially 
pleading  self-defense  does  not  shift  the  bur- 
den) ;  Schultz  V.  Pacific  R.  Co.,  36  Mo.  13. 

Ohin. —  Schausten  r.  Toledo  Consol.  St.  R. 
Co.,  IS  Ohio  Cir.  Ct.  691. 

l'citnsiilva?na. — Pennsylvania  Telephone  Co. 
V.  Varnau,  (1888)  15  Atl.  624. 

Texas. —  San  Antonio,  etc.,  R.  Co.  r.  Ben- 
nett, 76  Tex.  151,  13  S.  W.  319;  Interna- 
tional, etc.,  R.  Co.  V.  linight,  (Civ.  App. 
1899)  52  S.  W.  640. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  78. 

44.  Lee  v.  De  Bardeleben  Coal,  etc.,  Co., 
102  Ala.  628,  15  So.  270;  St.  Louis,  etc.,  R. 
Co.  r.  To\\-nsend,  69  Ark.  380,  63  S.  W.  994; 
St.  Louis,  etc.,  R.  Co.  v.  Jordan,  65  Ark.  429, 
47  S.  W.  115:  St.  Louis,  etc.,  R.  Co.  v.  Free- 
man, 36  Ark.  41 ;  Texas,  etc.,  R.  Co.  v.  Hare, 
4  Tex.  Civ.  App.  18,  23  S.  W.  42. 

45.  California. —  Schneider  v.  Market  St. 
R.  Co.,  134  Cal.  482,  66  Pac.  734,  holding 
that  in  an  action  for  death  by  wrongful  act, 
contributory  negligence  is  a  matter  of  de- 
fense to  be  proved  affirmatively  by  defend- 


ant. See  also  Brooks  v.  Haslam,  65  Cal.  421, 
4  Pac.  399. 

Iowa. —  Dalton  v.  Chicago,  etc.,  R.  Co.,  104 
Iowa  26,  73  N.  W.  349. 

Kentucky. —  Judd  i".  Chesapeake,  etc.,  R. 
Co.,  ( 1897 )  38  S.  W.  880. 

Maryland. —  Tucker  v.  State,  89  Md.  471, 
43  Atf.  778,  44  Atl.  1004,  46  L.  R.  A.  181. 
But  see  State  v.  Baltimore,  etc.,  R.  Co.,  24 
Md.  84,  87  Am.  Dec.  600. 

Massachusetts. —  McKimble  v.  Boston,  etc., 
R.  Co.,  141  Mass.  463,  5  N.  E.  804;  Mc- 
Kimble V.  Boston,  etc.,  R.  Co.,  139  Mass. 
542,  2  N.  E.  97;  Merrill  v.  Eastern  R.  Co., 
139  Mass.  252,  29  N.  E.  660.  See  Massa- 
chusetts cases  cited  infra,  note  46. 

Minnesota.-—  Deisen  v.  Chicago,  etc.,  R.  Co., 
43  Minn.  454,  45  N.  W.  864. 

North  Carolina. —  Cogdell  v.  Wilmington, 
etc.,  R.  Co.,  132  N.  C.  852,  44  S.  E.  618  [re- 
versing 130  N.  C.  313,  41  S.  E.  541]. 

rea;a^.— Gulf,  etc.,  R.  Co.  v.  Finley,  11 
Tex.  Civ.  App.  64,  32  S.  W.  51. 

See  15  Cent.  Dig.  tit.  "Death,"  §  78;  and, 
generally.  Negligence. 

46.  Connecticut. — Ryan  v.  Bristol,  63  Conn. 
26,  27  Atl.  309. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Cozby, 
174  111.  109,  50  N.  E.  1011  [affirming  69  111. 
App.  256]  ;  Illinois  Cent.  R.  Co.  v.  Nowicki, 
148  111.  29,  35  N.  E.  358;  Chicago,  etc.,  R. 
Co.  V.  Gregory,  58  111.  226;  Chicago  North 
Shore  R.  Co.  i;.  Green,  93  111.  App.  105;  Chi- 
cago, etc.,  R.  Co.  V.  Gunderson,  74  111.  App. 
356.  See,  however,  Chicago,  etc.,  R.  Co.  v. 
Huston,  196  111.  480,  63  N.  E.  1028  [affirming 
95  111.  App.  350]  (holding  that  it  is  not  in- 
cumbent on  an  administrator  suing  for  the 
death  of  his  intestate  to  establish  ordinary 
care  on  the  part  of  such  intestate  by  direct 
and  positive  testimony;  that  such  care  may 
be  inferred  from  all  the  circumstances  shown 
to  exist  immediately  prior  to  and  at  the  time 
of  the  inquiry,  and  in  determining  the  ques- 
tion the  jury  may  properly  take  into  con- 
sideration the  instinct  prompting  to  the  pres- 
ervation of  life  and  the  avoidance  of  danger)  ; 
Chicago,  etc.,  R.  Co,  v.  Keely,  103  111.  App. 
205  (holding  that  where  there  were  no  eye- 
witnesses to  the  accident,  the  fact  that  de- 
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2.  Admissibility  —  a.  In  General.    Where  the  object  of  a  statute  is  to  give 
only  sncli  pecuniary  damages  as  the  designated  beneficiaries  liave  suffered  by  the 
loss  of  the  person  killed,  it  is  usual  to  permit  tiie  evidence  to  take  a  wide  range 
in  order  to  give  the  jury  the  fullest  insight  into  the  circumstances  of  such  bene- 
ficiaries to  determine  to  what  extent  they  are  injured  by  the  loss. 

b.  Cause  of  Death.  The  general  rule  is  that  the  question  as  to  the  cause  of 
deatii  is  one  of  evidence,  which  is  admissible  under  the  general  issue  in  an  action 
for  death  by  wrongful  act.*^  The  result  of  a  jjost-rnortem  examination  of 
deceased  is  competent  evidence  to  prove  the  cause  of  such  death,^'^  although  it 


ceased  exercises  ordinary  care  for  his  own 
safety  at  the  time  of  the  injui-y  may  be  shown 
by  circumstantial  evidence,  or  proof  of  facts 
and  circumstances  from  which  that  fact  may 
be  reasonably  inferred,  including  the  natural 
instinct  of  self-preservation)  ;  Illinois  Cent. 
R.  Co.  r.  Cozby,  69  111.  App.  256. 

Maine. —  State  v.  Maine  Cent.  R.  Co.,  77 
Me.  538,  1  Atl.  673. 

Massachusetts. —  Walsh  v.  Boston,  etc.,  R. 
Co.,  171  Mass.  52,  50  N.  E.  453;  Corcoran  v. 
Boston,  etc.,  R.  Co.,  133  Mass.  507,  decided 
under  a  Massachiisetts  statute  known  as  F?m- 
ployers'  Liability  Act,  under  which  there 
could  be  no  recovery  where  the  employee  was 
guilty  of  contributory  negligence  or  death 
was  instantaneous.  See  Massachusetts  eases 
cited  supra,  note  45. 

Uew  York. —  Wiwirowski  v.  Lake  Shore, 
etc.,  R.  Co.,  124  K  Y.  420,  26  N.  E.  1023; 
Tolman  v.  Syracuse,  etc.,  R.  Co.,  98  N.  Y. 
198,  50  Am.  Rep.  649:  Cordell  v.  New  York 
Cent.,  etc.,  R.  Co.,  75  N".  Y.  330;  Fejdowski 
V.  Delaware,  etc..  Canal  Co.,  12  N.  Y.  App. 
Div.  589,  43  N.  Y.  Suppl.  84,  holding,  how- 
ever, that  freedom  of  decedent  from  contribu- 
tory negligence  may  be  shown  by  constitu- 
tional evidence.  See  also  Kane  v.  Whitaker, 
33  N.  Y.  App.  Div.  416,  54  N.  Y.  Suppl.  8.5, 
holding  that  plaintiiT  should  produce  evi- 
dence from  which  the  inference  of  freedom 
from  contributory  negligence  can  be  drawn. 
And  compare  Bovle  v.  Degnon-McLoan  Constr. 
Co.,  47  N.  Y.  App.  Div.  311,  61  N.  Y.  Suppl. 
1043. 

Pennsylvania. —  Pennsylvania  Telephone  Co. 
V.  Barnau,  (1888)  15  Atl.  624. 

Wisconsin. —  Sorenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338,  14  N.  W.  446. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  78. 

Proceedings  by  indictment. —  Under  stat- 
utes providing  for  proceedings  by  indictment 
for  death  by  wrongful  act,  the  rule  is  laid 
down  that  the  party  prosecuting  must  show 
due  caro  on  the  part  of  the  deceased  at  the 
time  of  tlio  accident;  or  in  other  Avords,  that 
tlie  want  of  due  care  did  not  contribute  to 
produce  the  injury  complained  of.  State  v. 
Maine  Cent.  R.  Co.,  76  Me.  357,  49  Am.  Rep. 
622. 

47.  Staiil  r.  firand  Rapids,  etc.,  R.  Co.,  57 
Mich.  239,  23  N.  W.  7!)5;  Opsnhl  r.  Judd,  30 
Minn.  126,  14  N.  W.  r,7.^) ;  Cliilton  v.  Union 
Pac.  R.  Co.,  8  Utali  '17,  29  I'ar.  !k;:!;  Pool  V. 
Southern  Pac.  Co.,  7  IHali  :m,  20  I'ac.  ()54. 
And  see  McKcignc  /'.  .Iiini'Hville,  68  Win.  50, 
31  N.  W.  298,  holding  thai  evidence  i\mi 
some  of  the  younger  cliildrcn  of  plaintiirs 
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intestate  were  in  poor  health  was  competent 
as  tending  to  show  that  her  death  was  a 
pecuniary  loss  to  them  especially;  also  evi- 
dence tending  to  show  that  the  children  had 
no  means  of  support  of  their  own  was  ad- 
missible. 

Children  of  deceased. —  It  has  been  held  in 
Utah  that  it  is  proper  to  admit  testimony  as 
to  the  names  and  ages  of  the  children  of  the 
deceased.  English  v.  Southern  Pac.  Co.,  13 
Utah  407,  45  Pac.  47,  57  Am.  St.  Rep.  772, 
35  L.  R.  A.  155. 

Evidence  of  father's  physical  disability  to 
labor  is  admissible  in  behalf  of  the  mother 
to  show,  her  partial  dependence  on  a  minor 
son,  for  whose  homicide  the  action  was 
brought.  Augusta  R.  Co.  t.  Glover,  92  Ga. 
132,  18  S,  E.  406, 

48,  Wetherell  i:  Chicago  Citv  R.  Co.,  104 
111.  App.  357;  Valley  R.  Co.  v.  Roos,  9  Ohio 
Cir.  Ct.  201. 

General  habits  of  deceased. —  In  establish- 
ing the  cause  of  death,  the  rule  has  been  laid 
down  that  evidence  of  the  general  habits  of 
the  deceased,  with  reference  to  his  being  care- 
ful or  careless,  is  admissible  only  where  no 
witness  saw  the  deceased  when  he  was  killed, 
and  as  a  matter  of  necessity  in  the  absence 
of  better  proof.  Toledo,  etc.,'R.  Co.  v.  Bailey, 
145  111.  159,  33  K  E.  1089;  Chicago,  etc.,  R. 
Co.  r.  Clark,  108  111.  113;  Chicago,  etc..  R. 
Co.  r.  Gunderson,  65  111.  App.  638:  Gardner 
r.  Chicago,  etc.,  R.  Co.,  17  111.  App.  262. 

49.  McClellan  v.  Ft.  Wayne,  etc.,  R.  Co., 
105  Mich.  101,  62  N.  W.  1025;  Erickson  v. 
Smith,  2  Abb.  Dec.  (N.  Y.)  64,  38  How.  Pr. 
(N.  Y. )  454  (holding  that  a  medical  witness 
who  had  examined  the  body  and  testified  that 
death  was  caused  by  drowning  might  prop- 
erly testify  as  to  the  indications  where  the 
person  had  been  suffocated  first  and  after- 
ward had  fallen  into  the  water,  even  where 
there  had  been  no  evidence  introduced  tend- 
ing to  show  that  such  was  the  fact)  ; 
Looram  v.  Third  Ave.  R.  Co.,  57  N.  Y.  Super. 
Ct.  105,  6  N.  Y.  Suppl.  504  (holding  that 
where  the  physician  testified  that  the  im- 
mediate cause'  of  death  was  peritonitis,  the 
question  as  to  what  had  caused  tlu>  perilnnitis 
WM-8  proper,  and  not  objectionable  as  being  too 
general,  and  not  placing  cause  of  death  with 
sumcient  certainty)  :  Stahler  r.  Philadelphia, 
etc,  R.  Co.,  10  Montg.  Co.  Pep.  198. 

Expert  testimony. —  It  has  been  held  in 
South  Carolina,  (hat  it  is  not  error  to  permit 
a  |ilivHiria,M  Id  gi\i-  liis  opiniim.  founded  on 
t,lii'  icHl.iinoiiy  ol'  olhers.  that  dect-ased  Wiia 
dead  before  the  accident  occurred.    State  r. 
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has  been  lield  that  the  verdict  of  a  coroner's  jury  which  investigated  such  death 
was  inadmissible  to  show  the  cause  of  death.™ 

e.  Condition  of  Body.  There  being  no  controversy  as  to  tlie  fact  or  manner 
of  death,  it  has  been  held  that  evidence  as  to  the  condition  of  the  body  of  the 
deceased,  when  found  after  the  accident,  is  inadmissible  ;  but  where  defendant 
has  by  general  denial  put  in  issue  every  fact,  it  is  not  error  to  admit  evidence  as 
to  the  appearance  and  condition  of  the  body  of  the  deceased  tending  to  throw 
light  upon  the  cause  of  the  accident.^^ 

d.  Declarations  of  Deceased  —  (i)  General  Rule.  By  the  great  weight  of 
autliority  the  declarations  of  a  person  fatally  injured  by  acts  or  omissions  of 
another,  as  to  the  facts  or  circumstances  attending  the  injury,  are  not  admissible 
in  evidence  against  defendant  in  a  civil  suit  brought  to  recover  damages  for  death 
by  wrongful  act.^^    However,  such  declarations  have  been  held  to  be  admissible 


Clark,  15  S.  C.  403.  See  also  Ft.  Worth, 
etc.,  R.  Co.  c.  Hyatt,  12  Tex.  Civ.  App.  435, 
34  S.  W.  677;  holding  that  the  testimony  of 
a  mother  that  the  child's  death  was  caused 
by  a  cold  contracted  by  exposure  to  cold  in 
defendant's  railway  coach  was  competent  as 
tending  to  establish  the  cause  of  such  death, 
Mhere  it  was  shown  that  such  witness  was 
forty-six  years  old  and  the  mother  of  eleven 
children. 

50.  Memphis,  etc.,  R.  Co.  v.  Woniack,  84 
Ala.  149,  4  So.  618;  Central  R.  Co.  r.  Moore, 
61  Ga.  151.  See  also  Croft  v.  Smith,  (Tex. 
Civ.  App.  1899)  51  S.  W.  1089,  holding  that 
evidence  in  legard  to  any  action  which  may 
have  been  taken  before  the  grand  jury  in 
connection  with  criminal  proceedings  is  inad- 
missible. 

Testimony  of  deceased  witness  given  tipon 
a  coroner's  inquest,  held  upon  body  of  pl.ain- 
tiff's  intestate,  is  inadmissible  in  an  action 
to  recover  damages  for  his  death,  the  inquest 
being  in  no  sense  an  action  or  judicial  pro- 
ceeding between  the  parties.  Cook  v.  New 
York  Cent.  R.  Co.,  5  Lans.  (N.  Y.)  401. 

The  record  of  conviction  of  murder  has 
been  held  to  be  admissible  as  evidence  of  the 
fact  that  the  person  convicted  was  implicated 
in  a  certain  murder.  Harris  v.  More,  (Cal. 
1884)  5  Pac.  159. 

51.  Buckalew  r.  Tennessee  Coal,  etc.,  Co., 
112  Ala.  146,  20  So.  606. 

52.  Gulf,  etc.,  R.  Co.  r.  Johnson,  10  Tex. 
Civ.  App.  254,  31  S.  W.  255;  St.  Louis,  etc., 
R.  Co.  f.  Hicks,  79  Fed.  262,  24  C.  C.  A.  563, 
holding  that  evidence  as  to  the  nature  of  the 
injuries  of  the  deceased  was  admissible  where 
the  court  specifically  charges  the  jury  that 
nothing  can  be  allowed  for  the  pain  and  suf- 
fering of  deceased,  nor  for  the  grief  or  dis- 
tress of  any  one.  See  also  Leahv  v.  Southern 
Pac.  R.  Co',  65  Cal.  150,  3  Pac.  622;  Houston 
Citv  St.  R.  Co.  v.  Sciacca,  80  Tex.  350,  16 
S.  W.  31. 

53.  Co-)inecticui. —  Dailv  v.  New  York,  etc.. 
R.  Co..  32  Conn.  356,  87  Am.  Dee.  176. 

Georgia.—  Fink  v.  Ash,  99  Ga.  106,  24  S.  E. 
976:  Poole  v.  East  Tennessee,  etc.,  R.  Co.,  92 
Ga.  337.  17  S.  E.  267;  East  Tennessee,  etc., 
R.  Co.  c.  Maloy,  77  Ga.  237,  2  S.  E.  941. 

Illinois. —  Chicago  West  Div.  R.  Co.  v. 
Becker,  128  111.  545,  21  N.  E.  524,  15  Am.  St. 
Rep.    144    [reversing    30    111.    App.    200] ; 


Marshall  v.  Chicago,  etc.,  R.  Co.,  48  111.  475, 
95  Am.  Dec.  561;  Chicago,  etc.,  R.  Co.  v. 
Howard,  6  111.  App.  569. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Hammers- 
ley,  28  Ind.  371;  Louisville,  etc.,  R.  Co.  v. 
Berry,  9  Ind.  App.  63,  35  N.  E.  505,  36  N.  E. 
646,  2  Ind.  App.  427,  28  N.  E.  714. 

Iowa. —  Armil  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  130,  30  N.  W.  42. 

New  York. —  Waldele  v.  New  York  Cent., 
etc.,  R.  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41 
[reversing  29  Hun  35]. 

Ohio. —  Cosgrove  r.  Schafer,  9  Ohio  Dec. 
(Reprint)  550,  15  Cine.  L.  Bui.  8;  Atkinson 
r.  Bond  Hill,  2  Ohio  S.  &  C.  PI.  Dec.  48,  1 
Ohio  N.  P.  166. 

Oregon. —  Johnston  t.  Oregon,  etc.,  R.  Co., 
23  Oreg.  94,  31  Pac.  283. 

Pennsylvania. —  Friedman  v.  Railroad  Co., 
7  Phila.  203.  Contra,  Hughes  v.  Delaware, 
etc.,  Canal  Co.,  176  Pa.  St.  254,  35  Atl.  190. 

Tennessee. —  Lousiville,  etc.,  R.  Co.  v. 
Stacker,  86  Tenn.  343,  6  S.  W.  737,  6  Am. 
St.  Rep.  840. 

Wisconsin. —  Fitzgerald  v.  Weston,  52  Wis. 
354,  9  N.  W.  13. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  81. 

Declaration  as  to  character  of  sufferings. — 
It  was  held  in  Gray  r.  McLaughlin,  26  Iowa 
279,  that  in  an  action  for  damages  for  in- 
juries received  by  plaintiff's  intestate,  her 
declarations  as  to  the  nature  and  character 
of  her  sufferings,  made  while  in  that  con- 
dition, were  admissible.  See  also  McKeigue 
V.  Janesville,  68  Wis.  50,  31  N.  W.  298,  hold- 
ing that  on  the  question  of  damages  testi- 
mony as  to  expressions  of  pain  uttered  by 
deceased  at  the  time  she  claimed  to  be  in- 
jured and  from  that  time  to  her  death,  and 
indicating  the  place  where  sixch  pains  were 
located,  was  admissible.  See,  however,  Lange 
V.  Schoettler,  115  Cal.  388,  47  Pac.  139,  hold- 
ing that  declarations  of  deceased  as  to  his 
sufferings  are  admissible  to  show  the  extent 
of  his  injuries. 

Declaration  not  affecting  cause  of  death. — ■ 
It  was  held  in  Disbrow  v.  Ulster  Tp.,  (Pa. 
1887)  8  Atl.  912,  that  in  order  to  prove  the 
value  of  decedent's  life  to  his  family,  de- 
fendant might  introduce  in  evidence  declara- 
tions of  deceased  that  he  was  tired  of  life, 
that  his  life  had  been  a  failure,  and  that  his 
family  was  a  failure. 

[Ill,  E.  2,  d,  (l)] 
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in  certain  cases  in  actions  of  tliis  cliaracter  on  tlie  ground  that  they  constituted  a 
part  of  the  ren  geKtm:'^ 

(ii)  AuAiNHT  Intereht.  The  rule  seems  to  ]>e  well  settled  that  self-disserving 
declarations  of  the  deceased,  made  after  the  injury/'''  are  admissible  on  behalf  of 
defendant  to  show  that  the  injury  was  not  the  cause  of  death,**  or  that  the  injury 
was  caused  by  contributory  negligence  on  the  part  of  the  deceased,'^  the  reason 
being  that  the  beneficiary  is  to  be  considered  in  privity  with  the  deceased,  in  so 
far  as  his  right  to  complain  of  the  death  is  concerned. 

e.  Whether  Death  Was  Instantaneous.  It  is  within  the  discretion  of  tlie 
court  to  allow  a  medical  expert  to  testify  as  to  whether  in  his  opinion  deceased 
had  a  period  of  conscious  suffering  before  death ."^ 

f.  Life  Expectancy  —  (i)  In  General.  Since  the  reasonable  probability  of 
the  continuance  of  the  life  of  the  deceased  is  a  factor  in  estimating  the  damages 
sustained  by  his  death,  evidence  is  admissible  tending  to  show  the  probable  dura- 
tion of  decedent's  life,  without  being  specially  pleaded.*"    Likewise  evidence  is 


54.  Georqia. —  Augusta  Factory  v.  Barnes, 
72  Ga.  217',  53  Am.  Rep.  8.38. 

Indiana. —  Louisville,  etc.,  E,.  Co.  v.  Buck, 
116  Ind.  .566,  1&  N.  E.  453,  9  Am.  St.  Rep. 
883,  2  L.  R.  A.  520. 

loiva. —  Fish  v.  Illinois  Cent.  R.  Co.,  96 
Iowa  702,  65  N.  W.  995. 

Missouri. —  Entwhistle  v.  Feighner,  60  Mo. 
214. 

Pennsylvania. —  Stein  v.  Railway  Co.,  10 
Phila.  440. 

TeoBas. —  Texas,  etc.,  R.  Co.  v.  Hall,  83  Tex. 
P,75,  19  S.  W.  121;  Galveston  v.  Barbour,  62 
Tex.  172,  50  Am.  Rep.  519. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  81.  See 
also  Memphis,  etc.,  E.  Co.  r.  Martin,  117 
Ala.  367,  23  So.  231,  where  evidence  was  ad- 
mitted of  an  alleged  statute  made  by  the 
deceased  after  her  injury,  and  it  was  held 
to  be  competent  to  show  in  rebuttal  that 
deceased  never  recovered  consciousness. 

55.  Made  before  injury. —  Where  the  death 
of  plaintiff's  intestate  Avas  caused  by  a  dis- 
placed switch,  and  it  appeared  that  a  few 
days  before  the  accident  defendant  had  in- 
serted the  switch  in  lieu  of  a  patent  switch, 
it  Avas  held  proper  on  the  question  of  negli- 
gence to  admit  against  plaintiff  declarations 
of  his  intestate,  made  before  svich  removal,  to 
the  effect  that  the  patent  switch  was  unsafe, 
and  that  he  wanted  it  taken  out  and  one  in- 
serted similar  to  the  one  which  caused  the 
injury.  Piper  v.  New  York  Cent.,  etc.,  R.  Co., 
1  Thomps.  &  C.  (N.  Y.)  290. 

56.  Bond  Hill  r.  Atkinson,  16  Ohio  Cir.  Ct. 
470,  9  Ohio  Cir.  Dec.  185. 

Declarations  of  defendant. —  In  an  action 
for  wrongful  death,  caused  by  defendant 
driving  ovci-  a  l)oy  riding  a  bicycle,  defend- 
ant's decimations  on  being  arrested  therefor, 
in  which  lie  swore  at  tlic  liic'ycl(\  and  said  it 
was  no  good,  were  adiii iMniWlc  :is  lending  to 
show  his  liostility  to  bicycles,  and  as  increas- 
ing tlio  possibility  that  he  was  indifTercnt  to 
the  rider's  rights'.  Quinn  v.  Pietro,  38  N.  Y. 
Ai)p.  Div.  AM,  56  N.  Y.  Ruppl.  419. 

57.  (Jeorgia  R.,  etc.,  Co.  r.  Fitzgerald,  108 
ria.  507,  34  S.  E.  310,  49  L.  R.  A.  175;  Cam- 
den, etc.,  R.  Co.  ?'.  Williiinis,  61  N,  .T.  L.  646, 
40    All,   634    (holding,  liowever,   that  such 
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declarations  are  not  conclusive  against  the 
plaintiff)  ;  Helman  v.  Pittsburg,  etc.,  R.  Co., 
58  Ohio  St.  400,  50  N.  E.  986,  41  L.  R.  A. 
860 ;  Hughes  v.  Delaware,  etc..  Canal  Co., 
176  Pa.  St.  254,  35  Atl.  190;  Stein  r.  Rail- 
way Co.,  10  Phila.  (Pa.)  440,  holding  that  in 
an  action  for  the  death  of  his  son  the  father 
claims  in  privity  with  his  son,  and  the  decla- 
ration of  the  son  immediately  after  the  hap- 
pening of  the  accident  that  he  had  jumped 
from  the  car  was  admissible,  first,  as  an  ad- 
mission against  interest,  and  second,  as  a 
part  of  the  res  gestcB.  See  also  Hollingsworth 
V.  Warnock,  65  S.  W.  163,  23  Kv.  L.  Rep. 
1395. 

The  declarations  of  a  minor  child  are  not 

admissible  against  the  father  in  a  suit  by 
the  latter  to  recover  for  the  loss  of  services 
of  the  child  resulting  from  an  injury  causing 
his  death.  Louisville,  etc.,  R.  Co.  v.  Berr\', 
2  Ind.  App.  427,  28  N.  E.  714,  9  Ind.  App. 
63,  35  N.  E.  565,  36  E.  646.  Nor  are  they 
admissible  in  an  action  by  a  parent  for  the 
death  of  a  child  where  the  injury  causing 
death  was  received  by  the  minor  while  em- 
ployed by  defendant  without  the  consent  and 
against  the  will  of  the  parent.  Pennsylvania 
Co.  V.  Long,  94  Ind.  250. 

58.  Finnegan  r.  Fall  River  Glass  Works 
Co.,  159  Mass.  311.  34  N.  E.  523. 

59.  A  labama. —  Columbus,  etc.,  R.  Co.  v. 
Bridges,  86  Ala.  448,  5  So.  864,  11  Am.  St. 
Rep.  '58. 

Delatoare. —  Wilcox  v.  Wilmington  Citv  R. 
Co.,  2  Pennew.  157.  44  Atl.  686. 

Georgia. —  Chattanooga,  etc.,  .  R.  Co.  c. 
Clowdi's,  90  Ga.  258,  17  S.  E.  88  (holding 
that  it  is  not  error  to  permit  witness  to  tes- 
tify in  regard  to  the  longevity  of  decedent's 
father  and  mother)  ;  Savannah,  etc.,  R.  Co. 
V.  Stewart,  71  Ga.  427. 

loim. —  Wheelan  r.  Chicago,  etc.,  R.  Co., 
85  Iowa  167,  52  N.  W.  119.  holding,  however, 
that  where  the  deceased  was  a  minor  at  the 
time  of  the  accident,  evidence  of  bis  expeet- 
fincy  of  life  shonld  have  ))pen  based  upon  his 
age  at  (lie  time  of  bis  decease,  and  not  at 
the  assumed  age  of  twenty-one. 

Kansas. —  CofTevville  Min.,  etc.,  Co.  r. 
Carter,  05  Kan.  .5'(i5,  70  Pac.  035. 
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properly  admissible  showing  the  ages  and  expectancy  of  life  of  the  beneficiaries 
of  the  deceased,  as  a  proper  element  to  be  taken  into  consideration  in  fixing  the 
damages.^" 

(ii)  Mortality  Tables.  In  recognition  of  the  above  rule  of  evidence, 
tables  known  as  mortality  or  expei-ience  tables,  which  are  accepted  as  standards 
on  the  subjects  of  which  they  treat,  are  admissible  in  evidence  to  show  the  expec^ 
tancy  of  life  of  the  deceased.^^  It  has,  however,  been  held  error  to  admit  testi- 
mony as  to  the  present  value  of  the  gross  amount  the  decedent  would  have 
earned  had  he  lived  the  time  specified  in  the  mortality  tables,  since  it  excludes 


Kentucky. —  Southern  R.  Co.  v.  Evans,  63 
S.  W.  445,  23  Ky.  L.  Rep.  568. 

Montana. —  Soyer  v.  Great  Falls  Water 
Co.,  15  Mont.  1,  37  Pae.  838. 

Nebraska. —  Missouri  Pae.  R.  Co.  v.  Baier, 
37  Nebr.  235,  55  N.  W.  913. 

Texas. —  International,  etc.,  R.  Co.  v. 
Knight,  91  Tex.  660,  45  S.  W.  556  [reversing 
(Civ.  App.  1898)  45  S.  W.  167]. 

Wisconsin. —  Tuteur  v.  Chicago,  etc.,  R. 
Co..  77  Wis.  505,  46  N.  W.  897. 

United  States. —  Hall  v.  Galveston,  etc.,  R. 
Co.,  39  Fed.  18. 

See  15  Cent.  Dig.  tit.  "Death,"  §  84.  But 
see  Hinsdale  i-.  New  York,  etc.,  R.  Co.,  81 
N.  Y.  App.  Div.  617,  81  N.  Y.  Suppl.  356, 
holding  that  on  an  assessment  of  damages 
for  negligent  death,  evidence  of  the  length  of 
life  of  deceased's  father  was  inadmissible. 

60.  California. —  Redfield  t;.  Oakland  Con- 
sol.  St.  E.  Co.,  (189'6)  42  Pac.  1063. 

Florida.— Duval  v.  Hunt,  34  Fla.  85,  15 
So.  876. 

Marijland. —  Baltimore,  etc.,  R.  Co.  v. 
State,  33  Md.  542. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Davis, 
4  Tex.  Civ.  App.  468,  23  S.  W.  301.  See, 
however,  Gulf,  etc.,  R.  Co.  v.  Compton,  75 
Tex.  667,  13  S.  W.  667. 

United  States. —  The  Dauntless,  121  Fed. 
420. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  90'. 

61.  Colorado. —  Denver,  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  1 ;  Kansas  Pac.  R.  Co.  v. 
Lundin,  3  Colo.  94. 

Georgia. —  Georgia  R.  Co.  v.  Pittman,  73 
Ga.  325;  David  v.  Southwestern  R.  Co.,  41 
Ga.  223. 

Illinois. — Joliet  v.  Blower,  49  111.  App.  464. 

Iowa. —  Coates  v.  Burlington,  etc.,  R.  Co., 
62  Iowa  486,  17  N.  W.  760;  Donaldson  v. 
Mississippi,  etc.,  R.  Co.,  18  Iowa  280,  87  Am. 
Dec.  391. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Ma- 
hony,  7  Bush  235. 

Michigan. —  Jones  v.  McMillan,  129  Mich. 
86,  88  N.  W.  206 ;  Nelson  v.  Lake  Shore,  etc., 
R.  Co.,  104  Mich.  582,  62  N.  W.  993;  Hunn 
V.  Michigan  Cent.  R.  Co.,  78  Mich.  513,  44 
N.  W.  502,  7  L.  R.  A.  500. 

Minnesota. —  Scheffler  v.  Minneapolis,  etc., 
R.  Co.,  32  Minn.  518,  21  N.  Vv.  711. 

Missouri. — Haines  v.  Pearson,  100  Mo.  App. 
551,  75  S.  W.  194. 

Texas. — •  San  Antonio,  etc.,  R.  Co.  v.  Ben- 
nett, 76  Tex.  151,  13  S.  W.  3i9  (holding  that 
it  is  proper  to  allow  a  witness  to  testify  from 
mortality  tables  the  number  of  years  that  de- 
[23] 


ceased  would  probably  have  lived)  ;  Galves- 
ton, etc.,  R.  Co.  V.  Burnett,  (Tex.  Civ.  App. 
1897)  42  S.  W.  314;  Gulf,  etc.,  R.  Co.  v. 
Johnson,  10  Tex.  Civ.  App.  254,  31  S.  W.  255. 

Virginia. — •  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726. 

England. —  Rowley  v.  London,  etc.,  R.  Co., 
L.  R.  8  Exch.  221,  42  L.  J.  Exch.  153,  29 
L.  T.  Rep.  N.  S.  180,  21  Wkly.  Rep.  869. 

See  15  Cent.  Dig.  tit.  "Death,"  §  84;  and, 
generally,  Damages. 

Annuity  tables  are  admissible  for  the  pur- 
pose of  determining  the  probable  duration  of 
deceased's  life.  Hall  v.  Jermain,  14  N.  Y. 
Suppl.  5. 

The  Carlisle  tables  of  mortality  may  be 
considered  as  data  on  which  to  act  in  de- 
termining damages,  although  they  are  not 
conclusive.  Central  R.  Co.  v.  Crosby,  74  Ga. 
737,  58  Am.  Rep.  463;  Walters  v.  Chicago, 
etc.,  R.  Co.,  41  Iowa  71;  King  v.  Bell,  13 
Nebr.  409,  14  N.  W.  141;  Roose  v.  Perkins, 
9  Nebr.  304,  2  N.  W.  715,  31  Am.  Rep.  409; 
Sweet  V.  Providence,  etc.,  R.  Co.,  20  R.  I.  785, 

40  Atl.  237. 

The  Northampton  tables  are  competent 
evidence  to  show  the  probable  duration  of 
the  life  of  the  aeceased.  Greoi-gia  R.,  etc.,  Co. 
V.  Oaks,  52  Ga.  410;  Sauter  v.  New  York, 
etc.,  R.  Co.,  66  N.  Y.  50  [affirming  6  Hun 
446]. 

Such  tables  have  been  held  to  be  properly 
admissible,  even  where  they  do  not  take  into 
consideration  the  vocations  of  men.  Gulf, 
etc.,  R.  Co.  V.  Johnson,  10  Tex.  Civ.  App.  254, 
31  S.  W.  255. 

Table  not  recognized  as  standard. —  It  is 
error  to  admit  in  evidence  a  table  of  life  ex- 
pectation not  shown  to  be  accurate  or  of  es- 
tablished repute  upon  the  subject.  Galveston, 
etc.,  R.  Co.  V.  Arispe,  81  Tex.  517,  523,  17 
S.  W.  47,  where  a  book  was  admitted  in  evi- 
dence entitled  "A  Million  of  Facts;  Conkling's 
Handy  Manual  of  Useful  Information  and  At- 
las of  the  World;  All  for  Twenty-five  Cents." 

Where  the  table  gave  no  expectancy  of  life 
for  any  age  under  ten  years,  it  was  held  eiTor 
to  admit  such  table  in  evidence  where  the 
deceased  was  only  five  years  of  age.  Raj- 
nowski  V.  Detroit,  etc.,  R.  Co.,  74  Mich.  20, 

41  N.  W.  847. 

Expectancy  of  life  of  beneficiary. —  In  sev- 
eral jurisdictions  mortality  or  annuity  tables 
have  been  held  to  be  admissible  to  determine 
the  probable  duration  of  the  life  of  plain- 
tiff or  beneficiary.  Hall  v.  Jermain,  14  N.  Y. 
Suppl.  5 ;  Galveston,  etc.,  R.  Co.  v.  Leonard, 
(Tex.  Civ.  App.  1894)  29  S.  W.  955. 
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from  consideration  the  contingencies  of  the  loss  of  employment  or  earning 
capacity  l^y  sickness  or  otlierwise,  and  does  not  accurately  reiJi-cbciit  the  pecuniary 
loss  to  tlie  beneficiaries.''^ 

g.  Health  and  Physical  Condition  of  Deceased.  Under  statutes  limiting 
damages  for  death  by  wrongful  act  to  the  pecuniary  loss  sustained  by  the  benefi- 
ciaries, the  rule  is  well  recognized  that  evidence  is  admissible  as  to  the  previous 
health  and  physical  condition  of  the  deceased.*'' 

h.  Character,  Habits,  and  Domestic  Relations  of  Deceased.  In  an  action  for 
death  by  wrongful  act,  evidence  is  usually  admissible  as  to  whether  deceased  was 
careful  and  competent,*^  and  also  in  regard  to  his  reputation  for  industry  and 
sobriety,*^  his  attitude  toward  his  family  in  respect  to  provision  for  their  support 


62.  Mix  V.  Hamburg- American  Steamship 
Co.,  85  N.  Y.  App.  Div.  475,  83  N.  Y.  Suppl. 
322 ;  Fajardo  v.  New  York  Cent.,  etc.,  R.  Co., 
84  N.  Y.  App.  Div.  354,  82  N.  Y.  Suppl.  912; 
Hinsdale  v.  New  York,  etc.,  R.  Co.,  81  N.  Y. 
App.  Div.  617,  81  N.  Y.  Suppl.  356.  See  also 
Louisiana  Extension  R.  Co.  v.  Carstens,  19 
Tex.  Civ.  App.  190,  47  S.  W.  36. 

63.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Hammond,  93  Ala.  181.  9  So.  577.  See,  how- 
ever, Birmingham  Electric  R.  Co.  v.  Clay,  108 
Ala.  233,  19  So.  309,  decided  under  a  statute 
giving  punitive  and  not  compensatory  dam- 
ages. 

Connecticut. —  Broughel  v.  Southern  New 
England  Tel.  Co.,  73  Conn.  614,  48  Atl.  751, 
84  Am.  St.  Rep.  176. 

Delaware. — •  Wilcox  v.  Wilmington  City  R. 
Co.,  2  Pennew.  157,  44  Atl.  68o. 

District  of  Columbia. —  Mackey  v.  Balti- 
more, etc.,  R.  Co.,  19  D.  C.  282. 

Florida.—  Duval  v.  Hunt,  34  Fla.  85,  15  So. 
876. 

Georgia. —  Central  R.  Co.  v.  Rouse,  77  G-a. 
393,  3  S.  E.  307 ;  Central  R.  Co.  v.  Thompson, 
76  Ga.  770;  Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  635. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Voight,  122 
Ind.  288,  23  N.  E.  774 ;  Elwooa  v.  Addison,  26 
Ind.  App.  28,  59  N.  E.  47. 

Iowa. —  Lowe  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  420,  56  N.  W.  519 ;  Van  Gent  v.  Chicago, 
etc.,  R.  Co.,  80  Iowa  526,  45  N.  W.  913. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  Moffatt, 
60  Kan.  113,  55  Pac.  837,  72  Am.  St.  Rep. 
343. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Will, 
66  S.  W.  628,  23  Ky.  L.  Rep.  1961. 

Minnesota. —  Clapp  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  6,  29  N.  W.  340,  1  Am.  St.  Rep. 
629. 

Islew  Jersey. —  Telfer  v.  Northern  R.  Co.,  30 
N.  J.  L.  188'. 

JVew  York. —  Slnven  r.  Germain,  64  Hun 
506,  19  N.  Y.  Suppl.  492. 

'North  Cwrolina. —  Blackwell  v.  Lynchburg, 
etc.,  R.  Co.,  Ill  N.  C.  151,  16  S.  E.  12,  .32 
Am.  St.  Rep.  786,  17  L.  R.  A.  729. 

Pennsylvania. —  Bourke  v.  Railroad  Co.,  1 
Lack.  Leg.  Rcc.  108. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Gorrnlcy, 
(Civ.  App.  1804)  27  S.  W.  1051. 

Virtjinia. —  Baltimore,  etc.,  R.  Co.  Wight- 
man,  29  Oratt.  431,  20  Am.  Rej).  384. 

United  Hiatc.s. —  Serenson  w.  Northern  Pac. 
K.  Co.,  45  407  ;  Hall  v.  Galveston,  etc., 
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R.  Co.,  39  Fed.  18;  Hogue  ?;.  Chicago,  etc., 
R.  Co.,  32  Fed.  365. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  85. 

Photograph  of  deceased. —  It  has  been  held 
in  Texas  that  in  an  action  for  the  death  of 
a  child,  his  photograph,  although  taken  two 
years  before  he  died,  is  admissible  as  tend- 
ing to  show  the  probabilities  of  future  physi- 
cal development  had  he  lived.  Taylor,  etc., 
R.  Co.  V.  Warner,  88  Tex.  642,  32  S.  W.  868. 

64.  Chicago,  etc.,  R.  Co.  v.  Do%vney,  85  111. 
App.  175;  Callaway  v.  Spurgeon,  63  111.  App. 
571;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  28 
Ind.  App.  189,  62  N.  E.  514;  Missouri  Pac. 
R.  Co.  V.  Moffatt,  60  Kan.  113,  55  Pac.  837, 
72  Am.  St.  Rep.  350. 

65.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Hammond,  93  Ala.  181,  9  So.  577. 

Delaioare. —  Wilcox  v.  Wilmington  City  R. 
Co.,  2  Pennew.  157,  44  Atl.  686. 

Illinois. —  Flynn  v.  Fogarty,  106  111.  263 ; 
Chicago,  etc.,  R.  Co.  v.  Travis,  44  111.  App. 
466. 

Indiana. —  Ohio,  etc.,  R.  Co.  v.  Voight,  122 
Ind.  288,  23  N.  E.  774. 

Iowa. —  Wheelan  v.  Chicago,  etc.,  R.  Co., 
85  Iowa  167,  52  N.  W.  119. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Graham,  98  Ky.  688,  34  S.  W.  229,  17  Kv.  L. 
Rep.  1229. 

Minnesota. —  Opsahl  v.  Judd.  30  Minn.  120, 
14  N.  W.  575;  Shaber  v.  St.  Paul,  etc.,  R.  Co., 
28  Minn.  103,  9  N.  W.  575. 

Missouri. —  Nichols  v.  Winfrey,  90  Mo.  403, 
2  S.  W.  305. 

Nebraska. —  Missouri  Pac.  R.  Co.  v.  Baier, 
37  Nebr.  235,  55  N.  W.  913. 

New  York. —  Sternfels  v.  Metropolitan  St. 
R.  Co.,  174  N.  Y.  512,  66  N.  E.  1117  [affirm- 
ing 73  N.  Y.  App.  Div.  494,  77  N.  Y.  Suppl. 
309]  ;  Mcllwaine  v.  Metropolitan  St.  R.  Co., 
74  N.  Y.  App.  Div.  496,  77  N.  Y.  Suppl.  420; 
Frank  v.  Otis,  15  N.  Y.  St.  681. 

Tennessee. — Nashville,  etc.,  R.  Co.  v.  Prince, 
2  Heisk.  580. 

Utah. —  Wells  v.  Denver,  etc.,  R.  Co.,  7 
Utah  482,  27  Pac.  688. 

United  states. —  Hall  v.  Galveston,  etc.,  K. 
Co.,  39  Fed.  18. 

See  15  Cent.  Dig.  tit.  "Death,"  §  86. 

Contra. —  Taylor  v.  Western  Pac.  R.  Co., 
45  Cal.  323,  liolding  that  in  an  action  by 
children  for  the  wrongful  death  of  their 
father,  the  business,  education,  and  habits  of 
sobriety  and  economy  of  deceased  cannot  he 
considered.    And  sec  Lipscomb  v.  Ilouslon, 
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and  kindly  treatment/®  and  where  deceased  was  a  minor,  as  to  liis  ability  and 
willingness  to  render  services  or  aid  in  tiie  support  of  liis  family."'' 

i.  Income  op  Earning  Capacity  of  Deceased.  In  an  action  for  death  by 
wrongful  act,  evidence  is  admissible  as  to  the  net  income  or  earning  capacity  of 
the  deceased  at  the  time  of  his  death,  and  that  some  of  the  beneficiaries  designated 
by  statute  were  dependent  upon  him  for  support.®^    However,  it  has  been  held 


etc.,  R.  Co.,  95  Tex.  5,  64  S.  W.  923,  93 
Am.  St.  Rep.  804.  55  L.  R.  A.  869  [modifying 
(Tex.  Civ.  App.  1901)  62  S.  VV.  954],  holding 
that  evidence  that  decedent  Avas  a  church- 
member  and  did  not  use  profane  language  was 
too  remote  on  the  question  of  damages. 

Habitual  drunkenness  is  admissible  in  mit- 
igation of  damages  in  an  action  for  death  by 
wrongful  act  under  the  Indiana  statute. 
Wright  V.  Crawfordsville,  142  Ind.  636,  42 
N.  E.  227. 

66.  Alabama. —  Bromley  v.  Birmingham 
Mineral  R.  Co.,  95  Ala.  397,  11  So.  341. 

California. —  Cook  v.  Clay  St.  Hill  R.  Co., 
60  Cal.  604. 

Illinois. —  Anthony  Ittner  Brick  Co.  v. 
Ashby,  198  111.  562,  64  IM.  E.  1109;  Chicago, 
etc.,  R.  Co.  i;.  Travis,  44  ill.  App.  466. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Mugg, 
132  Ind.  168,  31  N.  E.  564;  Hudson  v.  Houser, 
123  Ind.  309,  24  N.  E.  243. 

Kansas. —  Union  Pac.  R.  Co.  v.  Sternberger, 
8  Kan.  App.  131,  54  Pac.  1101. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Long, 
87  Tex.  148,  27  S.  W.  113,  47  Am.  St.  Rep. 
87,  24  L.  R.  A.  637 ;  Standlee  v.  St.  Louis 
Southwestern  R.  Co.,  25  Tex.  Civ.  App.  340, 
60  S.  W.  781  (holding  that  it  was  not  error 
to  admit  evidence  of  the  habits  of  deceased 
tending  to  show  that  he  was  a  worthless  per- 
son whose  services  were  of  little  or  no  value 
to  his  family,  such  evidence  being  relevant 
on  the  question  of  pecuniary  loss)  ;  Galveston, 
etc.,  R.  Co.  V.  Bonnet,  (Civ.  App.  1896)  38 
S.  W.  813;  Galveston,  etc.,  R.  Co.  v.  Harris, 
(Civ.  App.  1896)  36  S.  W.  776  (holding  that 
evidence  that  deceased  expended  his  earnings 
upon  a  certain  woman  of  ill  fame  was  ad- 
missible for  the  purpose  of  contradicting  testi- 
mony of.  the  deceased's  mother  that  her  son 
expended  most  of  his  wages  in  support  of 
herself  and  his  children)  ;  Missouri  Pac.  R. 
Co.  i\  Bond,  2  Tex.  Civ.  App.  104,  20  S.  W. 
930. 

Uia/i. —  Chilton  v.  Union  Pac.  R.  Co.,  8 
Utah  47,  29  Pac.  963. 

Virgiyiia. —  Simmons  v.  McConnell,  86  Va. 
494,  10  S.  E.  838. 

See  15  Cent  Dig.  tit.  "  Death,"  §  86  et  seq. 
See  also  Mollie  Gibson  Consol.  Min.,  etc.,  Co. 
V.  Sharp,  5  Colo.  App.  321,  38  Pac.  850;  Balti- 
more, etc.,  R.  Co.  V.  State,  81  Md.  371,  32 
Atl.  201  (holding  that  under  the  Maryland 
statute  evidence  as  to  whether  deceased  saved 
anything  out  of  his  earnings  is  inadmissible)  ; 
Brown  Sovithern  R.  Co.,  65  S.  C.  260,  43 
S.  E.  794  (holding  that  evidence  of  declara- 
tions of  deceased  that  his  children  were  try- 
ing to  get  liis  property  from  him  are  incompe- 
tent in  mitigation  of  damages).  But  see 
Quinn  v.  Power,  29  Hun  (N.  Y.)  183,  hold- 
ing that  in  an  action  by  a  father  for  the  neg- 


ligent killing  of  his  son,  letters  written  by 
such  son  tending  to  show  affection  and  good 
intentions  toward  his  father  and  family  were 
inadmissible  in  evidence. 

Deduction  of  personal  expenses  of  deceased. 
—  It  has  been  held  in  Georgia,  in  an  action 
for  death  of  plaintiff's  husband,  that  an  in- 
quiry as  to  personal  expenses  of  deceased,  to  be 
deducted  from  the  amount  of  recovery,  was 
not  limited  to  his  food  and  clothing,  bvit  his 
habits,  station  in  life,  and  means  and  manner 
of  living  might  be  shown  for  the  considera- 
tion of  the  jury.  Augusta,  etc.,  R.  Co.  v. 
Killian,  79  Ga.  234,  4  'S.  E.  165. 

67.  Illinois. — Callaway  v.  Spurgeon,  63  111. 
App.  571. 

Massachusetts. —  Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64  N.  H.  726. 

Michigan. —  Snyder  v.  Lake  Shore,  etc.,  R. 
Co.,  (1902)  91  N.  W.  643. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Gilmore, 
(Civ.  App.  1899)  53  S.  W.  61;  International, 
etc.,  R.  Co.  V.  Knight,  (Civ.  App.  1898)  45 
S.  W.  167;  Ft.  Worth,  etc.,  R.  Co.  v.  Hyatt, 
12  Tex.  Civ.  App.  435,  34  S.  W.  677. 

Wisconsin. —  Potter  v.  Chicago,  etc.,  R.  Co., 
22  Wis.  615. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  86  et  seq. 

68.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586;  Bessemer 
Land,  etc.,  Co.  v.  Campbell,  121  Ala.  50,  25 
So.  793,  77  Am.  St.  Rep.  17 ;  Richmond,  etc., 
R.  Co.  V.  Hammond,  93  Ala.  181,  9  So.  577. 
See,  however.  Savannah,  etc.,  R.  Co.  v. 
Shearer,  58  Ala.  672. 

Florida. —  Louisville,  etc.,  R.  Co.  v.  Jones, 
(1903)  34  So.  246. 

Georgia. —  Georgia  Cent.  R.  Co.  v.  Perker- 
son,  112  Ga.  923,  38  S.  E.  365,  53  L.  R.  A. 
210;  Western,  etc.,  R.  Co.  V.  Moore,  94  Ga. 
457,  20  S.  E.  640;  Central  R.  Co.  v.  Rouse, 
77  Ga.  393,  3  S.  E.  307;  Central  R.,  etc.,  Co. 
V.  Roach,  64  Ga.  635. 

Illinois. — Pittsburg,  etc.,  R.  Co.  v.  Kinnare, 
203  111.  388,  67  N.  E.  826  [affirming  105  111. 
App.  566]  ;  St.  Louis,  etc.,  R.  Co.  v.  Dorsey, 
189  111.  251,  59  N.  E.  593;  Chicago,  etc.,  R. 
Co.  V.  Pearson,  82  111.  App.  605;  Heyer  v. 
Salsbury,  7  111.  App.  93.  See,  however,  St. 
Louis,  etc.,  R.  Co.  v.  Rawley,  90  111.  App.  653. 

lotoa. —  Pearl  v.  Omaha,  etc.,  R.  Co.,  115 
Iowa  535,  88  N.  W.  1078;  Spaulding  v. 
Chicago,  etc.,  R.  Co.,  98  Iowa  205,  67  N.  W. 
227;  Fish  v.  Illinois  Cent.  R.  Co.,  96  Iowa 
702,  65  N.  W.  995  (holding  that  evidence  that 
decedent  is  dependent  upon  his  earnings  is 
admissible  to  show  an  inducement  to  industry 
on  his  part.  This  case  distinguishes  Beenis 
V.  Chicago,  etc.,  R.  Co.,  58  Iowa  ISO,  12  N.  W. 
222,  but  apparently  makes  a  distinction  with- 
out a  difference)  ;  McKelvy  v.  Burlington, 
etc.,  R.  Co.,  (1894)  58  N.  W.  1068  (holding 
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that  where  deceased  was  engaged  in  one 

that  it  is  proper  for  the  wife  of  the  de- 
ceased to  testify  concerning  the  amount  of 
property  he  had  at  the  time  of  liis  death, 
and  the  proportion  thereof  accumulated  since 
^his  marriage)  ;  Lowe  v.  Chicago,  etc.,  R.  Co., 
89  Iowa  420,  56  N.  W.  519;  Wheelan  v.  Chi- 
cago, etc.,  R.  Co.,  85  Iowa  107,  52  N.  W.  119. 
See  also  Van  Gent  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  626,  45  N.  W.  913. 

Kansas. —  Coffeyville  Min.,  etc.,  Co.  v.  Car- 
ter, 65  Kan.  565,  70  Pac.  635. 

Kentucky. —  Louisville,  etc.,  R.  Co.  t. 
Graham,  98  Ky.  688,  34  S.  W.  229,  17  Ky.  L. 
Rep.  1229 ;  Cincinnati,  etc.,  R.  Co.  v.  Samp- 
son, 97  Ky.  65,  30  S.  W.  12,  16  Ky.  L.  Rep. 
819  (holding  that  an  instruction  that  the 
criterion  of  damages  was  "  the  power  of  the 
decedent  to  earn  money  had  he  lived,  not 
exceeding  the  amount  claimed,"  was  proper)  ; 
Louisville,  etc.,  R.  Co.  v.  Case,  9  Bush  728; 
Louisville  R.  Co.  v.  Will,  66  S.  W.  628,  23 
Ky.  L.  Rep.  1961 ;  Southern  R.  Co.  v.  Evans, 
63  S.  W.  445,  23  Ky.  L.  Rep.  568. 

Maine. —  Oakes  v.  Maine  Cent.  R.  Co.,  95 
Me.  103,  49  Atl.  418. 

Massachusetts. —  Bovle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64  N.  E.  726; 
Welch  V.  New  York,  etc.,  R.  Co.,  182  Mass. 
84,  64  N.  E.  695;  Mulhall  v.  Fallon,  176 
Mass.  266,  57  N.  E.  386,  79  Am.  St.  Rep. 
309,  54  L.  R.  A.  934. 

Michigan. —  Storrs  V.  Grand  Rapids,  110 
Mich.  483,  68  N.  W.  258. 

Minnesota. —  Clapp  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  6,  29  N.  W.  340,  1  Am.  St.  Rep. 
629;  Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W. 
575 ;  Shaber  v.  St.  Paul,  etc.,  R.  Co.,  28  Minn. 
103,  9  N.  W.  575. 

Hew  York.- — Mclntvre  v.  New  York  Cent. 
R.  Co.,  37  N.  Y.  287 ;  "Tilley  v.  Hudson  River 
R.  Co.,  29  N.  Y.  252,  86  Am.  Dec.  297  (holding 
that  evidence  in  relation  to  the  capacity  of 
the  deceased  mother  to  transact  business  and 
make  money  was  proper,  as  aiding  the  jury 
in  arriving  at  a  correct  result  in  regard  to 
the  pecuniary  benefit  which  she  was  to  her 
children,  and  her  capacity  to  bestow  such 
training  and  education  as  would  be  pecuniar- 
ily serviceable  to  the  children  in  after  life)  ; 
Fajardo  v.  New  York  Cent.,  etc.,  R.  Co.,  84 
N.  Y.  App.  Div.  354,  82  N.  Y.  Suppl.  912 
(holding  that  while  it  is  proper  to  admit  evi- 
dence of  the  wages  earned  by  the  deceased  at 
the  time  of  his  death,  it  was  improper  to  al- 
low evidence  as  to  the  amount  of  wages  de- 
cedent would  now  bo  receiving  but  for  his 
death,  where  it  appears  that  this  expectation 
was  bused  upon  the  hypothesis  tliat  the  l)usi- 
iiesH  of  tl)o  firm  would  continue  to  bo  pros- 
perous, and  that  its  i)rosperity  was  dojiend- 
<;nt  uj)on  conditions  of  peace  or  war  prevail- 
ing in  the  South  American  repul)lics,  in 
wiiich  the  firm  did  business)  ;  Geary  v.  Metro- 
politan St.  \l.  Co.,  73  N.  Y.  App.  Div.  441,  77 
N.  Y.  Sup|)l.  54;  Seifter  v.  Brooklyn  Heights 
R.  (V).,  55  N.  Y.  App.  Div.  10,  ()(>  N.  Y.  Snpi)l. 
1107;  Meyer  JIart,  23  N.  Y.  Apj).  Div.  131. 
48  N.  Y.  Suppl.  904. 
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occupation,  it  was  error  to  admit  testi- 


l^orth  Caroliwi. —  Burns  V.  Ashboro,  etc;,, 
R.  Co.,  125  N.  C.  304,  34  S.  E.  495. 

Permsylvania. —  Pennsyl  vania  R.  Co.  v. 
Adams,  55  Pa.  St.  499;  Bourke  v.  Raiiroa,d 
Co.,  1  Lack.  Leg.  R«c.  108. 

Texas. —  St.  Louis,  etc,  R.  Co.  v.  JoitmUm, 
78  Tex.  530,  15  S.  W.  104;  Dallas,  etc.,  R. 
Co.  V.  Spicker,  01  Tex.  427,  48  Am.  Rep. 
297;  Brush  Electric  Light,  etc.,  Co.  v.  Lefevre, 
(Civ.  App.  1900)  55  S.  VV.  390;  Galveston, 
etc.,  R.  Co.  V.  Gormley,  (Civ.  App.  1890)  35 
S.  W.  488;  Galveston,  etc.,  R.  Co.  v.  Leonard, 
(Civ.  App.  1894)  29  S.  W.  955;  International, 
etc.,  R.  Co.  V.  Kuehn,  2  Tex.  Civ.  App.  210, 
21  S.  W.  58.  See,  however.  International, 
etc.,  R.  Co.  V.  Ormond,  64  Tex.  485. 

Utah. —  Pool  V.  Southern  Pac.  Co.,  7  Utah 
303,  26  Pac.  054.  See  also  Fritz  v.  Western 
Union  Tel.  Co.,  25  Utah  203,  71  Pac.  209. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Wight- 
man,  29  Gratt.  431,  26  Am.  Rep.  384. 

Wisconsin. —  Wiltse  v.  Tilden,  77  Wis.  152. 
46  N.  W.  234. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Maekey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
C24;  Louisville,  etc.,  R.  Co.  v.  Clarke,  152 
U.  S.  230,  14  S.  Ct.  579,  38  L.  ed.  422; 
Serensen  v.  Northern  Pac.  R.  Co.,  45  Fedl 
407 ;  Hall  v.  Galveston,  etc.,  R.  Co.,  39  Fed. 
18;  Hogue  v.  Chicago,  etc.,  R.  Co.,  32 
Fed.  365;  Morris  v.  Chicago,  etc.,  R.  Co.,  26 
Fed.  22. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  88.  See 
also  Hamman  v.  Central  Coal,  etc.,  Co.,  156 
Mo.  232,  56  S.  W.  1091  (holding  that  evidence 
as  to  what  deceased  earned  the  year  before 
he  was  killed  is  inadmissible,  the  proper  in- 
quiry being  what  he  was  earning  at  the  time 
of  his  death)  ;  Burns  v.  Ashboro,  etc.,  R.  Co., 
125  N.  C.  304,  34  S.  E.  495.  But  see  WilcoK 
V.  Wilmington  City  R.  Co.,  2  Pennew.  (Del.) 
157,  44  Atl.  086. 

A  husband,  in  an  action  for  recovery  for 
the  death  of  his  wife,  cannot  state  to  the 
jury  the  value  per  annum  of  her  services  to 
himself  and  their  children,  since  that  ques- 
tion is  for  the  jury  to  determine  from  all 
the  evidence.  Chicago,  etc.,  R.  Co.  v.  Roberts, 
35  111.  App.  137. 

Evidence  in  rebuttal. —  It  was  held  in 
Texas,  in  an  action  for  death  by  wrongful 
act,  that  testimony  that  deceased  proposed  to 
work  for  witness  for  a  cei'tain  sum  was  ad- 
missible to  rebut  plaintifl''s  evidence  that  the 
earnings  of  deceased  were  greater  than  said 
sum.  Galveston,  etc.,  R.  Co.  v.  Harris,  (Tex. 
Civ.  App.  1890)  36  S.  W.  776. 

Where  act  is  punitive  in  nature. —  It  has 
been  hold  in  Alabama  that  in  an  action  vmder 
Code  (1890),  S  27,  evidence  of  the  age,  physi- 
cal and  mental  condition,  earning  capacity 
and  occupation  of  decoasod,  and  aniomit  con- 
tributed by  him  to  the  support  of  those  de- 
pendent on  him,  was  properly  rejected  as 
irrelevant,  since  the  act  is  not  compensatory, 
but  punitive  in  its  nature.  Louisville,  etc., 
R.  Co.  V.  Teguer,  125  Ala.  593.  28  So.  510. 
See  also  Buckalew  v.  Tennessee  Coal,  etc.,  R. 
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mony  as  to  the  amount  he  could  have  earned  in  otlier  occupations.^^  It  has 
likewise  been  held  to  be  error  to  admit  evidence  as  to  the  profits  derived  by 
deceased  from  a  partnership,  the  damages  suffered  being  too  speculative  in 
character.™ 

j.  Property  Accumulated  by  Deceased.  And  the  better  rule  is  that  evidence 
is  likewise  admissible  as  to  the  amount  of  property  which  decedent  had  accumu- 
lated, as  bearing  on  the  question  of  damages,  and  as  tending  to  show  the  reason- 
able expectation  of  pecuniary  benefit  which  would  have  accrued  to  the  bene- 
ficiaries from  the  continuance  of  his  life.^^ 


Co.,  112  Ala.  14G,  20'  So.  606,  to  the  same 
eflfeet. 

69.  Georgia. —  Atlantic,  etc.,  R.  Co.  v. 
Newton,  85  Ga.  517,  11  S.  E.  776.  See 
Christian  v.  Columbus,  etc.,  R.  Co.,  90  Ga. 
124,  15  S.  E.  701. 

Iowa. —  Brown  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  652,  21  N.  W.  193. 

New  York. —  Geary  v.  Metropolitan  St.  R. 
Co.,  73  N.  Y.  App.  Div.  441,  77  N.  Y.  Suppl. 
54. 

Pennsylvania. —  Mansfield  Coal,  etc.,  Co.  v. 
MeEnery,  91  Pa.  St.  185,  36  Am.  Rep.  662. 

Texa.s. —  Bonnet  v.  Galveston,  etc.,  R.  Co., 
89  Tex.  72,  33  S.  W.  334. 

See  15  Cent.  Dig.  tit.  "Death,"  §  88.  See 
also  Burns  v.  Ashboro,  etc.,  R.  Co.,  125  N.  C. 
304,  34  S.  E.  495,  holding  that  where  evidence 
had  been  introduced  showing  that  deceased 
had  occupied  a  more  remunerative  position 
than  that  which  he  filled  at  the  time  of  his 
death,  it  is  competent  for  defendant  to  show 
by  cross-examination  or  direct  proof  that  he 
was  not  competent  to  fill  a  better  position 
than  the  one  he  occupied  at  the  time  of  his 
death. 

Decedent  in  line  of  promotion. —  It  was 
held  in  Galveston,  etc.,  R.  Co.  v.  Ford,  (Tex. 
Civ.  App.  1898)  46  S.  W.  77,  that  in  an  action 
for  the  death  of  a  locomotive  fireman,  it 
might  be  shown  that  deceased  was  in  the  line 
of  promotion  to  engineer,  and  that  engineers 
received  a  certain  fixed  amount  of  wages. 

70.  Dalton  v.  Chicago,  etc.,  R.  Co.,  104 
Iowa  26,  73  N.  W.  349;  McCracken  v.  Con- 
solidated Traction  Co.,  201  Pa.  St.  384,  50 
Atl.  832.  See  also  Chicago,  etc.,  R.  Co.  v. 
Gunderson,  174  111.  495,  51  N.  E.  708  [af- 
firming 74  111.  App.  356],  holding  that  in  an 
action  for  damages  for  the  death  of  decedent, 
who  was  a  shoemaker,  evidence  as  to  the  con- 
dition of  the  shoemaking  business  was  not 
admissible. 

Profits  from  temporary  business  or  em- 
ployment.—  It  was  held  in  Read  v.  Brooklyn 
Heights  R.  Co.,  32  N.  Y.  App.  Div.  503,  53 
N.  Y.  Suppl.  209,  that  evidence  of  profits 
of  deceased  from  a  temporary  partnership, 
engaged  in  doing  work  under  public  contract 
secured  by  competitive  bidding,  involving  the 
use  of  capital,  where  his  part  in  the  opera- 
tions was  not  shown,  was  incompetent,  being 
too  speculative. 

71.  Alahawa. —  Louisville,  etc.,  R.  Co.  v. 
York,  128  Ala.  305,  30  So.  676;  Bessemer 
Land,  etc.,  Co.  v.  Campbell,  121  Ala.  50,  25 
So.  793,  77  Am.  St.  Rep.  17  (holding  that  it 


is  error  to  limit  a  recovery  to  the  amount  de- 
ceased contributed  to  the  support  of  his  de- 
pendent next  of  kin,  where  he  had  saved  a 
part  of  his  wages  after  paying  the  living  ex- 
penses of  himself  and  those  dependent  on 
him)  ;  McAdorv  v.  Louisville,  etc.,  R.  Co., 
94  Ala.  272,  10  So.  507. 

Colorado. —  Haves  r.  Williams,  17  Colo. 
465,  30  Pac.  352;  Denver,  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  1 ;  Kansas  Pac.  R.  Co.  v. 
Lundin,  3  Colo.  94. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Wright, 
134  Ind.  509,  34  N.  E.  314. 

Iowa. —  Spaulding  v.  Chicago,  etc.,  R.  Co., 
98  Iowa  205,  67  N.  W.  227;  Walters  v.  Chi- 
cago, etc.,  R.  Co.,  41  Iowa  71 ;  Lawrence  v. 
Birney,  40  Iowa  377,  holding,  however,  that 
recovery  is  limited  to  the  probable  earnings 
of  deceased  after  he  had  attained  his  ma- 
jority. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.  83. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Berry, 
96  Ky.  604,  29  S.  W.  449,  16  Ky.  L.  Rep.  722; 
Louisville,  etc.,  R.  Co.  i'.  Mahony,  7  Bush  235. 

Minnesota. —  Phelps  v.  Winona,  etc.,  R.  Co., 
37  Minn.  485,  35  N.  W.  273,  5  Am.  St.  Rep. 
867 ;  Shaber  v.  St.  Paul,  etc.,  R.  Co.,  28  Minn. 
103,  9  N.  W.  575. 

Nebraska. — •  Chicago.,  etc.,  R.  Co.  v.  Holmes, 
(1903)  94  N.  W.  1007.  Contra.  Chicago,  etc., 
R.  Co.  V.  Hambel,  (1902)  89  N.  W.  643. 

New  York. —  Koosorowska  v.  Glasser,  8 
N.  Y.  Suppl.  197  (holding  that  it  is  not  re- 
versible error  for  the  trial  judge  to  permit 
plaintiff  to  show  that  her  intestate  left  no 
property)  ;  Frank  v.  Otis,  15  N.  Y.  St.  681. 
See,  however,  Tilley  v.  Hudson  River  R.  Co., 
24  N.  Y.  471. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsylvania. —  Catawissa  R.  Co.  v.  Arm- 
strong, 52  Pa.  St.  282 ;  Pennsylvania  R.  Co. 
V.  McCloskev,  23  Pa.  St.  526.  See  Wiest  v. 
Electric  Traction  Co.,  200  Pa.  St.  148,  49  Atl. 
891,  58  L.  R.  A.  666. 

Wisconsin. —  Tuteur  v.  Chicago,  etc.,  R.  Co., 

77  Wis.  505,  46  N.  W.  897;  Castello  v.  Land- 
wthr,  28  Wis.  522. 

United  States. —  Hall  r.  Galveston,  etc.,  R. 
Co.,  39  Fed.  18. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  88  et  seq. 
Contra. —  Hunn  v.  Michigan  Cent.  R.  Co., 

78  Mich.  513,  44  N.  W.  502,  7  L.  R.  A.  500. 
Possibilities   of  promotion. —  It  has  been 

held  in  Colorado  that  in  an  action  for  in- 
juries causiiig  death,  it  is  error  to  permit 
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k.  Value  of  Services  Where  Deceased  Was  a  Minor.  Likewise,  in  an  action  by 
parents  to  recover  for  tlie  wrongful  deatli  of  a  minor  child,  evidence  of  the  value 
of  such  child's  services  or  of  liis  capacity  to  render  service  is  adniissiV>le  for  tlie 
pur])ose  of  enhancing  the  damages,  although  the  recovery  is  not  necessarily 
limited  to  the  value  of  such  services.''^ 

1.  Number  and  Condition  of  Persons  Dependent  on  Deceased.  "Where  the 
statute  allows  compensatory  damages,  the  general  rule  seems  to  be  that  evidence 
is  admissible  to  show  the  number  and  ages  of  the  children  of  deceased  and  otViers 
immediately  dependent  upon  him.''^ 

m.  Pecuniary  and  Physical  Condition  of  Beneficiaries.  There  is  considerable 
conflict  of  authority  as  to  whether  evidence  as  to  the  pecuniary  and  physical  con- 
dition of  the  beneficiaries  of  the  deceased  is  admissible  in  evidence.    One  line  of 


evidence  to  be  given  respecting  the  possibili- 
ties of  promotion  of  plaintiff's  decedent. 
Colorado  Coal,  etc.,  Co.  v.  Lamb,  6  Colo.  App. 
2.55,  40  Pae.  251;  Lake  Erie,  etc.,  E.  Co.  v. 
Mugg,  132  Ind.  168,  31  X.  E.  5G4.  See,  how- 
ever. Gulf,  etc.,  R.  Co.  V.  John,  9  Tex.  Civ. 
App.  342,  29  S.  W.  558. 

72.  Colorado. —  Pierce  v.  Conners,  20  Colo. 
178,  37  Pac.  721,  46  Am.  St.  Rep.  279. 

Georgia. —  Augusta  R.  Co.  v.  Glover,  92  Ga. 
132,  18  S.  E.  406. 

Illinois. —  Chicago  v.  Scholten,  75  111.  468. 

New  York. —  O'Mara  v.  Hudson  River  R. 
Co.,  38  N.  Y.  445,  98  Am.  Dec.  61;  Kimmer 
V.  Weber,  81  Hun  599,  30  N.  Y.  Suppl.  1103. 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Ban- 
tom,  54  Pa.  St.  495. 

Tetcos.— Galveston,  etc.,  R.  Co.  v.  Davis, 
22  Tex.  Civ.  App.  335,  54  S.  W.  909;  Inter- 
national, etc.,  R.  Co.  V.  Knight,  (Civ.  App. 
1899)  52  S.  W.  640. 

Washington. —  Atrops  v.  Costello,  8  Wash. 
149,  35  Pac.  620. 

See  15  Cent.  Dig.  tit.  "Death,"  §  88. 

Adult  son. —  It  was  held  in  Bonnet  v.  Gal- 
veston, etc.,  R.  Co.,  89  Tex.  72,  33  S.  W. 
334,  that  in  an  action  by  a  father  to  recover 
damages  for  the  death  of  his  adult  son,  evi- 
dence that  during  his  minority  the  son  paid 
all  his  earnings  to  his  father  is  incompetent. 

Speculative  opinion. —  In  an  action  for  the 
death  of  a  minor,  where  plaintiff's  counsel 
asked  witness,  "  What  would  the  services  of 
the  deceased  have  been  worth  when  he  reached 
twenty-one  years  of  age,  if  he  had  lived  ?  "  it 
was  held  that  objection  to  such  question  was 
properly  sustained,  since  the  answer  thereto 
would  be  purely  speculative  opinion  based 
upon  contingencies  too  remote  and  uncertain 
to  furnish  a  basis  for  the  measurement  of 
damages.  Nave  v.  Alabama  Great  Southern 
R.  Co.,  90  Ala.  264,  11  So.  391. 

73.  Alahawa. —  Louisville,  etc.,  R.  Co.  v. 
Banks,  132  Ala.  471,  31  So.  573;  Alabama 
Mineral  R.  Co.  v.  Jones,  114  Ala.  519,  21  So. 
507,  02  Am.  St.  Rep.  121. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  ?;.  Rawley, 
90  ill.  App.  053;  Beard  v.  Skcldon,  13  111. 
App.  54.  But  see  Illinois  Cent.  R.  Co.  r. 
Ashline,  56  111.  App.  475. 

Indiama. —  Hunt  v.  Conner,  26  Ind.  App.  41, 
no  N.  K.  50. 

loma. —  DonnldHon  v.  Mississippi,  etc.,  R. 
Co.,  18  Iowa  280,  87  Am.  Dec.  391,  holding 
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this  to  be  the  rule,  at  least  where  the  jury 
have  been  instructed  not  to  allow  anything 
for  pain  and  suffering  of  deceased,  or  grief 
of  his  family,  or  loss  of  his  society.  See, 
however,  Beems  v.  Chicago,  etc.,  R.  Co.,  58 
Iowa  150,  12  N.  W.  223,  holding,  by  a  di- 
vided court,  that  evidence  of  the  number  of 
intestate's  family  was  admissible  to  show  the 
value  of  his  life  to  his  estate. 

Kansas. —  Coffeyville  Min.,  etc.,  Co.  v. 
Carter,  65  Kan.  .565,  70  Pac.  635. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Ma- 
hony,  7  Bush  235.  See  also  Louisville,  etc., 
R.  Co.  i:.  Taaffe.  106  Ky.  535,  50  S.  W.  850, 
21  Ky.  L.  Rep.  64,  holding  that  it  was  a 
harmless  error  to  admit  testimony  as  to  the 
family  left  by  decedent,  since  the  widow  and 
children  had  the  right  to  be  present  at  the 
trial.  Contra,  Southern  R.  Co.  v.  Evans,  63 
S.  W.  445,  23  Ky.  L.  Rep.  568. 

Michigan. — •  Breckenfelder  v.  Lake  Shore, 
etc.,  R.  Co.,  79  Mich.  560,  44  N.  W.  957. 

.l/tssowri.— Fisher  v.  Central  Lead  Co..  156 
Mo.  479,  56  S.  W.  1107;  O'Mellia  r.  Kansas 
City,  etc.,  R.  Co.,  115  Mo.  205.  21  S.  W.  503; 
Schlereth  r.  Missouri  Pac.  R.  Co..  115  Mo. 
87,  21  S.  W.  1110;  Soeder  v.  St.  Louis,  etc., 
R.  Co.,  100  Mo.  673,  13  S.  W.  714.  18  Am. 
St.  Rep.  724;  Tetherow  v.  St.  Joseph,  etc., 
R.  Co.,  98  Mo.  74,  11  S.  W.  310,  14  Am.  St. 
Rep.  617. 

Tennessee. —  Freeman  r.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  S.  W.  1 ;  Illinois  Cent. 
R.  Co.  V.  Davis,  104  Tenn.  442,  58  S.  W.  296. 

Texas. —  Galveston,  etc.,  R.  Co.  r.  Con- 
treras,  (Civ.  App.  1903)  72  S.  W.  1051. 

i7ia7i,._  Chilton  r.  Union  Pae.  R.  Co.,  8 
Utah  47,  29'  Pae.  903 ;  Pool  r.  Southern  Pac. 
R.  Co.,  7  Utah  303,  26  Pae.  654. 

Virginia. —  Baltimore,  etc.,  R.  Co.  r.  Sher- 
man, 30  Gratt.  602. 

Wisconsin. —  Mulcairns  f.  Janesville,  67 
Wis,  24,  29  N.  W.  505. 

United  States. —  Pelton  r.  Spiro.  78  Fed. 
576,  24  C.  C.  A.  321  [reversing  73  Fed.  91]; 
Atchison,  etc.,  R.  Co.  r.  Wilson,  48  Fed.  57, 
]  C.  C.  A.  25. 

See  15  Cent.  Dig,  tit,  "  Death,"  §  87.  See, 
however,  Kle[)scli  r,  Donald,  4  Wash,  430,  30 
I'ae.  991,  31  Am.  St.  Kep.  930,  holding  that 
under  the  meager  allegations  of  the  complaint 
it  was  error  to  permit  plaintiff  to  testify  as 
to  the  number  of  her  children. 
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authorities,''*  wliile  holding  that  it  is  entirely  proper  to  show  tlie  amount  of  earn- 
ings of  deceased,  and  that  the  beneficiaries  were  dependent  upon  him  for  support, 
yet  jnaintain  tliat  it  is  wholly  immaterial  whether  such  beneficiaries  had  or  had 
not  other  pecuniary  resources  after  his  death,  or  what  was  their  physical  condition, 
and  that  such  evidence  is  not  competent  for  the  purpose  of  enliancing  or  reducing 
the  damages.  And  another  line  of  authorities  have  established  the  rule  that  not 
only  is  it  proper  to  show  the  earning  capacity  of  the  deceased,  and  that  the  bene- 
ficiaries were  dependent  upon  him,  but  also  that  evidence  is  admissible  as  to  the 
present  pecuniary  and  physical  condition  of  such  beneficiaries  for  the  purpose  of 
fixing  the  measure  of  damages.''^ 


74.  California. —  Green  v.  Southern  Pac. 
Co.,  122  Cal.  563,  65  Pac.  577;  Mahoney  v. 
San  Francisco,  etc.,  R.  Co.,  110  Cal.  471,  42 
Pac.  968. 

Georgia. —  Central  R.  Co.  v.  Moore,  61  Ga. 
151. 

Idaho. —  Holt  V.  Spokane,  etc.,  R.  Co.,  4 
Ida.  443,  35  Pac.  39. 

Illinois. —  Pittsburg,  etc.,  R.  Co.  v.  Kin- 
nare,  20-3  111.  388,  67  N.  E.  826  [affirming 
105  111.  App.  566] ;  St.  Louis,  etc.,  R.  Co.  v. 
Dorsey,  189  111.  251,  59  N.  E.  593;  Chicago, 
etc.,  R.  Co.  V.  Woolridge,  174  111.  330,  51 
N.  E.  701  [reversing  72  111.  App.  551]  ;  Swift 
V.  Foster,  163  111.  50,  44  N.  E.  837 ;  Pennsyl- 
vania Co.  i:  Keane,  143  111.  172,  32  N.  E. 
260;  Chicago,  etc.,  R.  Co.  r.  Moranda,  93  111. 
302,  34  Am.  Rep.  168;  Illinois  Cent.  R.  Co. 
V.  Baches,  55  111.  379;  Illinois  Cent.  R.  Co. 
V.  Bandy,  88  111.  App.  629;  John  Morris  Co. 
V.  Burgess,  44  111.  App.  27 ;  Pennsylvania  Co. 
f.  Keane,  41  111.  App.  317;  Illinois  Cent.  R. 
Co.  V.  Slater,  28  111.  App.  73;  Beard  v.  Skel- 
don,  13  111.  App.  54;  Chicago  v.  MeCulloeh, 
10  111.  App.  459;  Chicago,  etc.,  R.  Co.  v. 
Henry,  7  111.  App.  322;  Heyer  v.  Salsbury, 
7  111.  App.  93.  See  Chicago,  etc.,  R.  Co.  v. 
May,  108  111.  288,  holding  that  in  an  action 
by  the  widow  to  recover  for  the  death  of  her 
husband  through  defendant's  negligence,  evi- 
dence of  plaintiff's  prior  dependence  on  de- 
ceased for  support  is  admissible,  if  not 
indispensable. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Pitzer,  109  Ind.  179,  6  K  E.  310,  10  N.  E. 
70,  58  Am.  Rep.  387. 

Iowa. —  Benton  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  406,  8  N.  W.  330. 

Kentucky. —  Southern  R.  Co.  v.  Evans,  63 
S.  W.  445,  23  Ky.  L.  Rep.  568. 

Michigan. —  Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  205. 

Missouri. —  Weller  v.  Chicago,  etc.,  R.  Co., 
120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532. 

West  Virginia. —  See  Dimmey  v.  Wheeling, 
etc.,  R.  Co.,  27  W.  Va.  32,  55  Am.  Rep.  292. 

See  15  Cent.  Dig.  tit.  '•  Death,"  §  91. 

Proceeds  of  insurance. —  In  jurisdictions 
where  this  doctrine  is  laid  down,  it  lias  been 
held  that  evidence  that  the  beneficiaries  re- 
ceived the  proceeds  of  an  insurance  policy 
upon  the  life  of  the  deceased  is  inadmissible 
in  mitigation  of  damages.  Coulter  v.  Pine 
Tp.,  164  Pa.  St.  543,  30  Atl.  490;  Lipscomb 
V.  Houston,  etc.,  R.  Co.,  95  Tex.  5,  64  S.  W 
923,  93  Am.  St.  Rep.  804,  55  L.  R.  A.  869: 


Galveston,  etc.,  R.  Co.  v.  Cody,  20  Tex.  Civ. 
App.  520',  50  S.  W.  135. 

75.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Leverett,  48  Ark.  333,  3  S.  W.  50,  3  Am.  St. 
Rep.  230. 

Florida. —  Louisville,  etc.,  R.  Co.  v.  Jones, 
(1903)  34  So.  246. 

Massachusetts. —  Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64  N.  E.  726. 

Michigan. —  Cooper  Lake  Shore,  etc.,  R. 
Co.,  66  Mich.  261,  33  N.  W.  306,  11  Am.  St. 
Rep.  482. 

Mississippi. —  Illinois  Cent.  R.  Co.  v. 
Crudup,  63  Miss.  291. 

Missouri. —  Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325,  24  S.  W.  737 ;  Winters  v.  Hannibal, 
etc.,  R.  Co.,  39'  Mo.  468.  See  also  Overhote 
V.  Vieths,  93  Mo.  422,  6  S.  W.  74,  3  Am.  St. 
Rep.  557,  holding,  however,  that,  after  plain- 
tiff had  been  permitted  to  testify  as  to  her 
general  condition,  and  that  she  and  her 
daughter  were  compelled  to  do  the  household 
work,  a  direct  question  as  to  her  financial 
condition  was  properly  excluded,  since  the 
evidence  already  admitted  showed  her  finan- 
cial condition  as  fully  as  was  proper. 

New  York. —  Fowler  i'.  Buffalo  Furnace 
Co.,  41  N.  Y.  App.  Div.  84,  58  N.  Y.  Suppl. 
223 ;  Pressman  r.  Mooney,  5  N.  Y.  App.  Div. 
121,  39  N.  Y.  Suppl.  44.  See  also  Lipp  v. 
Otis,  161  N.  Y.  559,  56  N.  E.  79,  holding, 
however,  that  in  an  action  by  the  father  for 
the  death  of  a  child,  he  being  the  sole  next  of 
kin  under  the  code  (Code  Civ.  Proc.  §§  1870, 
2732,  subd.  7 ) ,  it  was  improper  to  admit  evi- 
dence as  to  the  property  of  the  brothers  .ind 
sisters  of  deceased,  who  were  not  next  of  kin. 
See,  however,  Terhime  v.  Joseph  W.  Cody 
Contracting  Co.,  72  N.  Y.  App.  Div.  1,  76 
N.  Y.  Suppl.  255,  where  the  covirt  said  obiter 
that  evidence  of  wages  which  plaintiff  earns 
is  not  admissible  in  an  action  for  the  death 
of  his  child. 

Ohio. —  Cincinnati  St.  R.  Co.  v.  Altemeier, 
60  Ohio  St.  10,  53  N.  E.  300  [criticized  in 
Lake  Shore,  etc.,  R.  Co.  v.  Reynolds,  21  Ohio 
Cir.  Ct.  402,  11  Ohio  Cir.  Dec.  701,  holding 
that  such  evidence  is  inadmissible,  but  its 
admission  was  harmless  error  in  this  par- 
ticular case]. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Younger,  90 
Tex.  387,  38  S.  W.  1121 ;  International,  etc., 
R.  Co.  Kindred,  57  Tex.  491:  St.  Louis 
Southwestern  R.  Co.  v.  Bowles,   (Civ.  App. 
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n.  Pecuniary  Condition  of  Defendant.  Tlie  general  rule  is  that  where  the 
pecuniary  Iosk  to  the  (lesignated  Ijeiieliciaries  is  made  tJie  solo  measure  of  darn- 
ages,  evidence  as  to  the  pecuniary  condition  of  defendant  is  inadmissible,^''  since 
tlie  amount  of  defendant's  property  cannot  in  any  manner  increase  or  diminish 
the  pecuniary  loss  or  change  the  measure  of  damages. 

0.  Defendant's  Fear  of  Bodily  Harm.  In  a  civil  action  to  recover  damages 
for  homicide,  the  rule  seems  to  be  well  settled  that  evidence  is  not  admissible  as 
to  apprehension  on  the  part  of  defendant  that  he  was  in  danger  of  bodily  harm 
from  tlie  deceased.'''' 

3.  Weight  and  Sufficiency  —  a.  As  to  Cause  of  Death.  In  an  action  for 
death  by  wrongful  act,  the  same  evidence  as  to  the  cause  of  the  injury  is  required 
as  though  the  action  were  brought  by  the  deceased  for  injuries  which  he  survived, 
and  the  evidence  to  justify  the  court  in  submitting  to  the  jury  the  question  as  to 
whether  or  not  death  was  caused  by  the  injury  complained  of  should  show  the 
connection  between  the  two  with  reasonable  certainty,  and  not  leave  it  to  vague 
speculation  or  conjecture.''^ 


1903)  72  S.  W.  451;  Texas  Midland  H.  Co. 
V.  Crowder,  (Civ.  App.  1901)  64.  S.  W.  90; 
Houston,  etc.,  R.  Co.  c.  White,  23  Tex.  Civ. 
App.  280',  56  S.  W.  204;  Galveston,  etc.,  R. 
Co.  h\  Davis,  22  Tex.  Civ.  App.  33.",  54  S.  W. 
909;  International,  etc.,  R.  Co.  c.  Knight, 
(Civ.  App.  1899)  52  S.  W.  640;  Galveston, 
etc.,  R.  Co.  c.  Cody,  20  Tex.  Civ.  App.  520, 
50  S.  W.  135;  Galveston,  etc.,  R.  Co.  v.  Bon- 
net, (Civ.  App.  1896)  38  S.  W.  813;  Sills  v. 
Ft.  Worth,  etc..  R.  Co.,  (Civ.  App.  1894)  28 
S.  W.  908;  Galveston,  etc.,  R.  Co.  t.  Davis, 
4  Tex.  Civ.  App.  468,  23  S.  W.  301.  The 
apparent  difference  between  these  cases  and 
the  line  of  Texas  cases  holding  the  contrary 
doctrine  seems  to  be  reconcilable  upon  the 
theory  that  while  such  evidence  is  admissible 
for  the  purpose  of  showing  the  ability  and 
probable  willingness  of  decedent  to  support 
plaintiff,  yet  it  is  not  admissible  for  the  pur- 
pose of  enhancing  damages.  Contra,  Texas, 
etc.,  R.  Co.  V.  Harrington,  62  Tex.  597. 

Wisconsin. —  Thompson  v.  Johnston  Bros. 
Co.,  86  Wis.  576,  57  N.  W.  298;  Wiltse  v. 
Tilden,  77  Wis.  152,  46  N.  W.  234  (holding 
that  in  an  action  by  a  mother  for  the  death 
of  her  son,  evidence  is  admissible  to  show 
that  plaintiff  was  divorced  from  her  husband 
and  dependent  upon  the  son)  ;  McKeigue  r. 
Janesville,  68  Wis.  50,  31  N.  W.  298;  Annas 
V.  Milwaukee,  etc.,  R.  Co.,  67  Wis.  46,  30 
N.  W.  282,  58  Am.  Rep.  848;  Mulcairns  v. 
Janesville,  67  Wis.  24,  20  N.  W.  565;  John- 
son V.  Chicago,  etc.,  R.  Co.,  64  Wis.  425,  25 
N.  W.  223  (holding  that  in  an  action  by  a 
mother  for  the  wrongful  death  of  her  son, 
evidence  is  admissible  to  show  that  plaintiff 
was  divorced  from  her  liusband  and  depend- 
ent upon  the  son )  ;  Ewen  v.  Chicago,  etc.,  R. 
Co.,  38  Wis.  613. 

See  15  (Jont.  Dig.  tit.  "Death,"  §  91. 

76.  Conniit  v.  (Jrilfin,  48  111.  410;  Chicago, 
etc.,  R.  Co.  r.  Bayfield,  37  Mich.  205;  Morgan 
V.  Durfec,  69  Mo.  4(19,  33  Am.  Bep.  508. 

General  reputation  of  defendant.  -  It  has 
been  held  in  MisHoin')  that  in  an  action  for 
killing  plainti(f'n  linsbinid,  evidence  offered 
by  defendant  to  prove  liis  general  reputation 
tin  an  lK)i)()rable,  peaceable,  and  law-abiding 
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citizen  is  inadmissible.  Vawter  v.  Hultz,  112 
Mo.  633,  20  S.  W.  689. 

Under  statutes,  however,  allowing  exem- 
plary or  punitive  damages  for  death  by 
wrongful  act,  it  has  been  held  that  evidence 
is  admissible  to  show  pecuniary  condition  of 
defendant.  Louisville,  etc.,  R.  Co.  v.  Mahony, 
7  Bush  (Ky.)  235;  Morgan  v.  Durfee,  69  Mo. 
469,  33  Am.  Rep.  508. 

77.  Vawter  v.  Hultz,  112  Mo.  633,  20  S.  W. 
689;  Nichols  v.  Winfrey,  79  Mo.  544:  White 
V.  Maxey,  64  Mo.  552.  See  also  Hollings- 
worth  V.  Warnock,  65  S.  W.  163,  23  Ky.'L. 
Rep.  1395,  holding  that  evidence  of  threats 
by  deceased  to  the  effect  that  he  would  kill 
somebody  before  morning,  which  were  never 
communicated  to  defendant,  were  too  general 
to  be  admissible  for  any  purpose. 

78.  Georgia. —  James  v.  Florida,  etc.,  R. 
Co.,  115  Ga.  313,  41  S.  E.  585. 

Illinois. —  Newell  i".  Rahn,  64  111.  App.  249. 

Indiana. —  Kauffman  v.  Cleveland,  etc.,  R. 
Co.,  144  Ind.  456,  43  N.  E.  446. 

Louisiana. —  Martinez  v.  Bernard,  106  La. 
368,  30  So.  901,  87  Am.  St.  Rep.  306,  55 
L.  R.  A.  671  (-\vhere  a  slight  wound  by  a 
dog,  greatly  aggravated  by  imprudent  treat- 
ment, was  held  not  to  give  rise  to  liability 
for  damages,  where  both  the  attending  phy- 
sicians placed  the  death  to  another  cause 
than  the  dog  bite)  ;  Randall  v.  New  Orleans, 
etc.,  R.  Co.,  45  La.  Ann.  778.  13  So.  166. 

Minnesota. —  Briggs  v.  Minneapolis  St.  R. 
Co.,  52  Minn.  36,  53'N.  W.  1010. 

Missouri. —  Elliott  r.  St.  Louis,  etc.,  R. 
Co.,  67  Mo.  272. 

'NeiD  York. —  Koch  r.  Zimmerman,  85  N.  Y. 
App.  Div.  370,  83  N.  Y.  Suppl.  339. 

Rhode  Island. —  Lee  v.  Reliance  Mills  Co., 
21  R.  T.  540,  45  Atl.  554. 

United  Slates. —  Bunt  v.  Sierra  Butte  Gold 
Min.  Co.,  138  U.  S.  483,  11  S.  Ct.  464,  34 
L.  ed.  1031  [affirming  24  Fed.  847.  11  Sawy. 
178],  holding  that  the  fact  that  the  only 
witncsMes  in  an  action  for  wrongful  denlh 
were  def<'ndant's  employees  did  not  warrant 
submiHsion  of  the  case  fo  the  jury  to  de- 
termine the  weight  of  the  testimonj'.  where 
the  only  evidence  showed  negligence  on  the 
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b.  As  to  Damages.'^  The  general  rule  is  that  in  order  to  authorize  a  recovery 
of  damages  for  deatli  by  wrongful  act,  the  evidence  must  show  the  extent  and 
amount  thereof  or  furnish  facts  and  data  as  a  basis  from  which  the  jury  may 
approximate  the  proper  amount  with  reasonable  certainty.^"  However,  where  a 
foundation  for  the  recovery  of  damages  has  been  laid  by  the  introduction  of  evi- 
dence tending  to  show  tlie  earning  capacity  of  the  deceased,^^  or  the  existence  of 
persons  who  were  dependent  upon  him  for  support,^^  it  is  not  necessary  to  show 


part  of  the  deceased.  See  also  McQuade  v. 
Metropolitan  St.  R.  Co.,  84  N.  Y.  App.  Div. 
6.37,  82  N.  Y.  Suppl.  720  (where  the  evidence 
was  held  insufficient  to  show  that  the  injury 
received  by  the  decedent  was  the  proximate 
cause  of  his  death)  ;  Galveston,  etc.,  E.  Co. 
V.  Hanway,  (Tex.  Ci/.  App.  1900)  57  S.  W. 
C95. 

See  15  Cent.  Dig.  tit.  "Death,"  §  94;  and, 
generally,  Damages. 

79.  See  infra,  III,  E ;  and,  generally,  Dam- 
aces,  ante.  p.  191  et  seq. 

80.  Alahama. —  Louisville,  etc.,  R.  Co.  v. 
Orr,  91  Ala.  548,  8  So.  360. 

Connecticut. — Hesse  v.  Meriden.  etc..  Tram- 
way Co.,  75  Conn.  571,  54  Atl.  299. 

Massachusetts. —  Hodnett  v.  Boston,  etc., 
R.  Co.,  150  Mass.  86,  30  N.  E.  224. 

Michigan. —  Hurst  v.  Detroit  Citv  R.  Co., 
84  Mich.  539.  48  W.  44;  Van  "Brunt  v. 
Cincinnati,  etc.,  R.  Co.,  78  Mich.  530,  44 
N.  W.  321. 

'Pennsijli^ania. —  ]McHu2;h  r.  Sehlosser,  159 
Pa.  St.  480,  28  Atl.  291,  39  Am.  St.  Rep. 
699,  23  L.  R.  A.  574. 

Texas. —  Houston,  etc.,  R.  Co.  r.  Cowser, 
57  Tex.  293. 

yVisconsin. —  Decker  v.  McSorlev.  Ill  Wis. 
91,  86  N.  W.  554. 

See  15  Cent.  Dig.  tit.  "Death,"  §  96.  See 
also  Louisville,  etc.,  R.  Co.  v.  Graham,  98  Ky. 
688,  34  S.  W.  229,  17  Ky.  L.  Rep.  1229  (hold- 
ing that  in  an  action  under  the  Kentucky 
statute,  providing  that  an  action  may  be 
maintained  by  the  personal  representative  of 
an  employee  killed  by  the  negligence  of  a 
person  in  the  service  of  the  same  master,  who 
has  charge  of  any  signal,  engine,  or  car,  as  if 
deceased  were  a  stranger,  it  is  not  necessary 
to  show  either  gross  or  wilful  negligence  in 
order  to  sustain  a  recovery)  ;  Clark  v.  Man- 
chester, 64  N.  H.  471,  13  Atl.  867  (where  it 
was  held  that  under  a  statute  giving  dam- 
ages where  the  deceased  suffered  physical  or 
mental  pain,  the  fact  of  death  by  drowning 
in  stagnant,  muddy,  and  slimy  water  was  suf- 
ficient, without  other  evidence,  to  sustain  a 
finding  by  the  jury  that  the  deceased  suffered 
pain)  ;  Lucas  i.  New  York  Cent.  R.  Co.,  21 
Barb.  (K  Y.)  245  (where  it  was  held  that 
the  evidence  failed  to  shoAv  that  plaintiff  was 
dependent  on  deceased  for  support,  and  that 
no  damages  were  proven ) .  B^it  see  North 
Chicago  St.  R.  Co.  v.  Wrixon,  51  111.  App. 
307,  holding  that  in  an  action  under  a  stat- 
ute for  wrongful  death,  the  jury  may  give 
damages  without  evidence  as  to  pecuniary 
loss  sustained. 

Limitation  of  rule. —  In  an  action  by  a 
parent  for  the  death  of  a  minor  child,  the 


rule  has  been  laid  down  that  substantial 
damages  may  be  recovered,  although  there  is 
no  proof  of  special  pecuniary  damages,  but 
only  proof  of  the  death,  the  age,  and  the 
relationship  of  the  deceased,  since  it  is  within 
the  province  of  the  jury  to  estimate  pecuniary 
loss,  the  damage  in  such  case  not  being 
readily  susceptible  of  specific  proof. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Barker,  39  Ark.  491. 

Illinois. —  Chicago  v.  Hesing,  83  111.  204, 
25  Am.  Rep.  378. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  State, 
24  Md.  271. 

'New  York. —  Gorham  v.  New  York  Cent., 
etc.,  R.  Co.,  23  Hun  449. 

Pennsylvania. —  See  Coakley  t;.  North  Penn- 
sylvania R.  Co.,  5  Pa.  L.  J.  Rep.  444. 

Canada. —  Ricketts  v.  Markdale,  31  Ont. 
610;  Rombough  v.  Balch,  27  Ont.  App.  32. 

See  15  Cent.  Dig.  tit.  "Death,"  §  96. 

Recovery  for  pain  and  suffering. —  "\^1iere 
the  statute  allows  damages  for  pain  and  suf- 
fering, in  order  to  sustain  the  right  of  re- 
covery therefor  and  to  establish  the  fact  that 
pain  and  suffering  were  endured  by  the  de- 
cedent, it  must  affirmatively  appear  that 
death  was  not  instantaneous,  and  that  de- 
cedent was  conscious  after  the  accident. 
Sweetland  v.  Chicago,  etc.,  R.  Co.,  117  Mich. 
329,  75  N.  W.  1066,  43  L.  R.  A.  568. 

81.  Illinois. —  Baltimore,  etc..  R.  Co.  v. 
Then,  159  111.  535,  42  N.  E.  971. 

Iowa. —  Beems  v.  Chicago,  etc.,  R.  Co.,  67 
Iowa  435,  25  N.  W.  693. 

Kentucky. —  See  Chesapeake,  etc..  R.  Co.  v. 
Dupee,  67  S.  W.  15,  23  Ky.  L.  Rep.  2349. 

Minnesota. —  Robel  v.  Chicago,  etc.,  R.  Co., 
35  Minn.  84,  27  N.  W.  305,  where  the  evi- 
dence was  held  to  be  sufficient  to  sustain  a 
recovery  of  substantial  damages. 

Missouri. — Murdock  v.  Brown,  16  Mo.  App. 
549. 

Texas. — San  Antonio  Traction  Co.  v.  White, 
94  Tex.  468,  61  S.  W.  706  [reversing  (Civ. 
App.  1900)  60  S.  W.  323]. 

United  States. —  Southern  Pac.  Co.  r.  Laf- 
ferty,  57  Fed.  536,  6  C.  C.  A.  474,  where  the 
evidence  was  held  to  be  sufficient  to  prove 
pecuniary  damage. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  96. 

82.  Alahama. —  Alabama  Mineral  R.  Co.  v. 
Jones,  121  Ala.  113,  25  So.  814. 

Arkansas. —  Fordyce  v.  MeCants,  51  Ark. 
509,  11  S.  W.  694,  14  Am.  St.  Rep.  69,  4 
L.  R.  A.  296. 

Illinois. —  Ohio,  etc.,  R.  Co.  v.  Wangelin, 
152  111.  138,  38  N.  E.  760  [affirming  43  111. 
App.  324]  ;  Salem  v.  Harvey,  129  111.  344,  21 
N.  E.   1076   [affirming  29  111.  App.  483]; 
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the  precise  money  value  of  tlie  life  of  the  deceased,  or  the  exact  amount  of 
damages  suffered  by  the  beneficiaries  in  order  to  sustain  a  recovery  of  substantial 
damages.  Likewise,  wliile  affirmative  proof  of  tlie  probable  duration  of  life,  such 
as  the  introduction  of  standard  mortality  tables,  is  admissible,*''  yet  such  evidence 
is  not  absolutely  essential.^^ 

F.  Damagces^^  —  l.  Nature  of  —  a.  Nominal  Damages.*'"'  Where  the  statute 
expressly  gives  the  riglit  of  action  for  death  by  wrongful  act,  the  general  rule  in 
the  United  States  is  that  at  least  nominal  damages  may  be  recovered.*^  And 
under  statutes  giving  a  right  of  action  for  the  benefit  of  tlie  widow  and  next  of 
kin,  where  it  is  shown  that  such  beneficiaries  are  in  existence,  the  rule  is  that 
nominal  damages  may  be  recovered,  although  no  actual  or  substantial  loss  to  them 
be  shown,^^ 


Armour  v.  Czischki,  59  111.  App.  17;  Illinois, 
etc.,  R.  Co.  V.  Whalen,  19  111.  App.  116. 

Massachusetts. —  Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  9,3,  46  N.  E.  726. 

Pennsylvania. —  Schnatz  v.  Philadelphia, 
etc.,  R.  Co.,  160'  Pa.  St.  602,  28  Atl.  9.52- 
Pennsylvania  R.  Co.  v.  Keller,  67  Pa.  St. 
300. 

Texas. —  Galveston,  etc..  R.  Co.  v.  Ford,  22 
Tex.  Civ.  App.  131,  54  S.' W.  37. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Gettle,  3  W.  Va.  376. 

United  States. —  Southern  Pac.  Co.  v.  Laf- 
ferty,  57  Fed.  536,  6  C.  C.  A.  474,  where  the 
evidence  was  held  to  be  sufficient  to  prove 
pecuniary  damage. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  96.  See 
also  Loekwood  v.  New  York,  etc.,  R.  Co.,  98 
N.  Y.  523  (holding  that  the  facts  that  chil- 
dren of  one  killed  by  negligence  are  of  full 
age,  and  not  living  with  their  parent,  and 
are  supporting  themselves,  do  not  alone  show 
that  they  have  suffered  no  pecuniary  damage 
from  such  parent's  death)  ;  Kellv  v.  Twenty- 
third  St.  R.  Co.,  14  Daly  (N.  Y.)  418,  14 
N.  Y.  St.  6'99  (holding  that  it  is  not  neces- 
sary to  show  that  the  collateral  kin,  who 
alone  would  be  benefited  by  a  recovery,  have 
been  supported  by  the  deceased,  or  probably 
would  have  been  had  he  lived ) . 

Question  for  jury. — In  an  action  by  parents 
to  recover  damages  for  the  death  of  their  son, 
who  was  twenty-eight  years  of  age  at  the 
time  of  the  accident,  and  had  been  away 
from  home  at  frequent  intervals  since  his 
majority,  and  in  business  on  his  own  account, 
but  at  the  time  of  his  death  was  engaged  in 
business  with  his  father,  for  which  he  re- 
ceived no  compensation,  it  was  held  that  it 
was  for  the  jury  to  decide  whether  there  was 
a  reasonable  expectation  of  pecuniary  ad- 
vantage accruing  to  |>laintiflFs,  which  was  de- 
stroyed by  the  loss  of  the  son.  North  Penn- 
sylvania R.  Co.  V.  Kirk,  90  Pa.  St.  15. 

83.  See  suprri,  111,  D,  2,  f,  (ii). 

84.  Where  tliere  is  sufficient  evidence  as 
to  the  age,  health,  physical  condition,  and 
habits  of  tlie  (Iccc-ased,  the  jury  may  form  a 
rcMHoiiablc  eHliniiitc  as  to  the  value  of  his 
life,  wiilioiit  I'cKoi'ting  to  such  documentnry 
evidence.  BohwcII  /■.  Barnhart,  96  Cla.  521, 
23  H.  K.  414;  AlchiHon,  clc.  It,.  Co.  r.  TTnghes, 
55  Kan.  10  l':ic.  !)!!);  (Jiogan  'V.  Broad- 
way Fouililry  <!().,  S7  Mo.  321. 

[Ill,  E.  8,  bj 


85.  Damages  generally  see  Damages,  ante, 
p.  1  et  seq. 

86.  Nominal  damages  generally  see  Dam- 
ages, ante,  p.  14  et  seq. 

87.  Alabama. —  Alabama  Mineral  R.  Co.  v. 
Jones,  121  Ala.  11.3,  25  So.  814. 

Arkansas. —  Fordyce  v.  McCants,  51  Ark. 
509,  11  S.  W.  694,  14  Am.  St.  Rep.  69,  4 
L.  R.  A.  296. 

.Massachusetts. —  Mulchahey  v.  Washburn 
Car-Wheel  Co.,  145  Mass.  281,  14  N.  E.  106, 
1  Am.  St.  Rep.  458;  Tully  v.  Fitchburg  R. 
Co.,  134  Mass.  499,  holding,  however,  that 
where  the  deceased  remained  in  a  perfectly 
unconscious  condition  till  his  death,  from  the 
time  of  his  injuries,  and  there  was  no  ex- 
pense incurred  between  the  time  of  the  in- 
juries and  the  death,  that  only  nominal  dam- 
ages could  be  recovered. 

Neiv  York. —  Quin  v.  Moore,  15  N.  Y.  432; 
Lehman  v.  Brooklyn,  29  Barb.  234;  Mitshell 
V.  New  York  Cent.,  etc.,  R.  Co.,  5  Thomps.  & 
C.  122. 

Ohio. —  Hall  f.  Crain.  2  Ohio  Dec.  (Re- 
print) 453,  3  West.  L.  Month.  137. 

Contra,  Hurst  v.  Detroit  City  R.,  84  Mich. 
539,  48  N.  W.  44. 

See  15  Cent.  Dig.  tit.  "Death,"  §  97. 

Collateral  kin. —  Under  Cal.  Code  Civ.  Proc. 
§  377,  giving  a  right  of  action  for  wrongful 
death  to  the  heirs  and  personal  representa- 
tives of  the  decedent  to  recover  such  damages 
as  under  all  the  circumstances  of  the  case 
may  be  just,  where  the  only  heirs  of  the  de- 
ceased are  collateral  relatives,  nominal  dam- 
ages at  least  are  recoverable  withou^  proof 
of  actual  or  probable  pecuniary  loss  In  re 
California  Nav.,  etc.,  Co.,  110  Fed.  670. 

Mere  speculative  or  conjectural  possibilities 
of  benefits  to  tlie  parties  complaining  are  not 
a  proper  basis  for  an  estimate  of  damages  re- 
sulting from  the  death,  and  in  such  case  only 
nominal  damages  sliould  be  given.  Biirk  v. 
Areata,  etc.,  River  R.  Co.,  125  Cal.  364,  57 
Pac.  1065,  73  Am.  St.  Rep.  52. 

88.  California. — Burk  v.  Areata,  etc..  River 
R.  Co.,  125  Cal.  364,  57  Pac.  1005,  73  Am. 
St.  Rep.  52. 

Illinois.—  North  Chicago  St.  R.  Co.  Bro- 
die,  156  111.  317,  40  N.  10.  942  [distinquishitiq 
Ohio,  etc.,  R.  Co.  V.  Wangelin.  152  111.  138. 
;iS  N.  v..  7(i01  :  Rockford.'etc.;  R.  Co.  v.  De- 
hiiiry,  S2  in.  198,  25  Am.  R(-p.  308;  Quincy 
Colli'  ('(..  ;■.  Ilooil,  77  III.  (IS;  Chicago  r.  Schoi- 
ten,  75  111.  168;  Chicago,  etc.,  R.  Co.  v.  Swett, 
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b.  Compensatory  Damages.^"  The  amount  of  damages  recoverable  should  be 
a  just  compensation  with  reference  to  the  pecuniary  injury  resulting  to  the 
beneliciaries  from  such  deatli.^" 

e.  Exemplary  Damages.^^  The  rule  is  well  established  that  under  statutes  giv- 
ing a  right  of  action  for  death  by  wrongful  act,  exemplary  or  punitive  damages 
cannot  be  recovered  unless  expressly  provided  for  in  the  statute  giving  the  right 
of  action. ^'^    Many  statutes,  however,  provide  that  where  death  is  caused  by  the 


45  111.  197,  92  Am.  Dec.  206;  Chicago,  etc., 
11.  Co.  r.  Shannon,  43  111.  338. 

Kansas. —  Cherokee,  etc..  Coal,  etc.,  Co.  v. 
LiniD,  47  Kan.  469,  28  Pac.  181;  Atchison, 
etc.,  R.  Co.  r.  Weber,  33  Kan.  543,  6  Pac. 
877,  52  Am.  Rep.  543. 

j\'e6r«sAo. —  Anderson  v.  Chicago,  etc.,  R. 
Co.,  35  Nebr.  95,  52  N.  W.  840. 

Ohio.— Hall  V.  Crain,  2  Ohio  Dec.  (Re- 
print) 453,  3  West.  L.  Month.  137. 

United  States. —  Howard  v.  Delaware,  etc., 
Canal  Co.,  40  Fed.  195,  6  L.  R.  A.  75.  See 
also  In  re  California  Nav.,  etc.,  Co.,  110  Fed. 
670,  holding,  however,  that  nominal  dam- 
ages for  personal  torts  are  never  awarded  by 
courts  of  admiralty. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  97. 

Contra. —  Lazelle  v.  Newfane,  70  Vt.  440, 
41  Atl.  511. 

89.  Compensatory  damages  generally  see 
DAJfAGES,  ante,  p.  22  et  seg. 

90.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Trammell,  93  Ala.  350,  9  So.  870.  See  also 
Louisville,  etc.,  R.  Co.  v.  Morgan,  114  Ala. 
449,  22  So.  20. 

Arkansas. —  Fordyce  v.  MeCants,  51  Ark. 
509,  11  S.  W.  694,  14  Am.  St.  Rep.  69,  4 
L.  R.  A.  296. 

California. —  Hillebrand  v.  Standard  Bis- 
cuit Co.,  139  Cal.  233,  73  Pac.  163;  Morgan 
V.  Southern  Pac.  Co.,  95  Cal.  510,  30  Pac. 
603,  29  Am.  St.  Rep.  143,  17  L.  R.  A.  71. 

Colorado. —  Pierce  v.  Conners,  20  Colo.  178, 

37  Pac.  721,  46  Am.  St.  Rep.  279;  Denver, 
etc.,  R.  Co.  V.  Woodward,  4  Colo.  162;  Kan- 
sas Pac.  R.  Co.  Lundin,  3  Colo.  94;  Mitch- 
ell V.  Colorado  Milling,  etc.,  Co.,  12  Colo.  App. 
277,  55  Pac.  736. 

Illinois. —  North  Chicago  St.  R.  Co.  v.  Bro- 
die.  156  III.  317,  40  N.  E.  942  [distinguishing 
Ohio,  etc.,  R.  Co.  v.  Wangelin,  152  111.  138, 

38  N.  E.  760] ;  Chicago  v.  Scholten,  75  111. 
468;  Chicago,  etc.,  R.  Co.  r.  Swett,  45  111. 
197,  92  Am.  Dec.  206;  Chicago,  etc.,  R.  Co. 
V.  Shannon,  43  111.  338. 

Indiana. —  Diebold  v.  Sharp,  19  Ind.  App. 
474,  49  N.  E.  837. 

lotva. —  Eginoire  v.  L^nion  County,  112  Iowa 
558,  84  N".  W.  758. 

Kansas. —  Cherokee,  etc.,  Coal,  etc.,  Co.  v. 
Limb.  47  Kan.  469,  28  Pac.  181:  Union  Pac. 
R.  Co.  r.  Dunden,  37  Kan.  1,  14  Pac.  501. 

Kentucl-y.  —  Louisville,  etc.,  R.  Co.  v. 
Graham,  98  Ky.  688,  34  S.  W.  229,  17  Ky. 
L.  Rep.  1229. 

Missouri. —  Haehl  r.  Wabash  R.  Co.,  119 
Mo.  325,  24  S.  W.  737  :  Stoher  v.  St.  Louis, 
etc..  R.  Co.,  91  Mo.  509,  4  S.  W.  389. 

'Kehraska. —  Anderson  r.  Chicago,  etc.,  R. 
Co.,  35  Nebr.  95,  52  N.  W.  840. 


Islew  Hampshire. —  Corliss  v.  Worcester, 
etc.,  R.  Co.,  63  N.  H.  404. 

'New  York. — Prendergast  v.  New  York  Cent., 
etc.,  R.  Co.,  58  N.  Y.  652;  Ihl  v.  Forty-Sec- 
ond St.,  etc.,  Ferry  R.  Co.,  47  N.  Y.  317,  7  Am. 
Rep.  450;  Dickens  v.  New  York  Cent.  R.  Co., 
1  Abb.  Dec.  504,  1  Keyes  23 ;  Sciurba  v.  Met- 
ropolitan St.  R.  Co.,  73  N.  Y.  App.  Div.  170, 
76  N.  Y.  Suppl.  772;  Wise  v.  Teerpenning,  2 
Edm.  Sel.  Cas.  112.  See  also  Staal  v.  Grand 
St.,  etc.,  R.  Co.,  107  N.  Y.  625,  13  N.  E.  624. 

Ohio. —  Davis  v.  Guarnieri,  45  Ohio  St.  470', 
15  N.  E.  350,  4  Am.  St.  Rep.  548. 

United  States. —  Howard  v.  Delaware,  etc.. 
Canal  Co.,  40  Fed.  195,  6  L.  R.  A.  75;  Hogue 
■V.  Chicago,  etc.,  R.  Co.,  32  Fed.  365;  Ladd  v. 
Foster,  31  Fed.  827,  12  Sa^vy.  547 

See  15  Cent.  Dig.  tit.  "Death."  §  103  et 
seg.  See  also  Coulter  v.  Pine  Tp.,  164  Pa.  St. 
543,  30  Atl.  490,  holding  that  the  amount  paid 
on  an  insurance  policy  cannot  be  regarded  as 
the  pecuniary  value  of  the  life. 

Collateral  relatives. —  It  has  been  held,  un- 
der the  California  statute,  that  where  the 
only  heirs  of  the  deceased  are  collateral  rela- 
tives, only  nominal  damages  are  recoverable 
without  proof  of  actual  or  probable  pecuniary 
loss.  In  re  California  Nav.,  etc.,  Co.,  110  Fed. 
670. 

'91.  Exemplary  damages  generally  see  Dam- 
ages, ante,  p.  105  et  seg. 

92.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Orr,  91  Ala.  548,  8  So.  360;  Thompson  v. 
Louisville,  etc.,  R.  Co.,  91  Ala.  496,  8  So. 
406,  11  L.  R.  A.  146. 

California. —  Lange  v.  Schoettler,  115  Cal. 
S88,  47  Pac.  139;  Morgan  v.  Southern  Pac. 
Co.,  95  Cal.  510,  30  Pac.  603,  29  Am.  St.  Rep. 
143,  17  L.  R.  A.  71. 

Colorado. —  Murphy  r.  Hobbs,  7  Colo.  541, 
5  Pac.  119,  49  Am.'Rep.  366;  Kansas  Pac. 
E.  Co.  V.  Miller,  2  Colo.  442. 

Illinois.—  Conant  r.  Griffin,  48  111.  410. 

Indiana. —  Stewart  v.  Maddox,  63  Ind.  51. 

Louisiana. —  Hamilton  r.  Morgan's  Louisi- 
ana, etc.,  Steamship  Co.,  42  La.  Ann.  824,  8 
So.  586. 

Blaine. —  Oakes  r.  Maine  Cent.  R.  Co.,  95 
Me.  103,  49  Atl.  418. 

Michigan. —  Hyatt  v.  Adams,  16  Mich.  180'. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Cru- 
dup,  63  Miss.  291. 

New  Hampshire. —  Fay  v.  Parker,  53  N.  H. 
342,  16  Am.  Rep.  270. 

North  Carolina. —  Gray  v.  Little,  127  N.  C. 
304,  37  S.  E.  270;  Collier  r.  Arrington,  61 
N.  C.  356. 

Oregon. — ■  Perham  v.  Portland  Gen.  Electric 
Co.,  33  Oreg.  451,  53  Pac.  14,  24,  72  Am.  St. 
Rep.  730,  40  L.  R.  A.  799. 
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wilful  act  or  gross  negligence  of  defendant,  exemplary  as  well  as  compensatory 
damages  may  be  recovered.'" 

d.  Mitigation  of  Damages  —  (i)  iNiiKiUTANdE  From  ]Jkceahj<jjj.  The  rule 
seems  to  be  well  recognized  that  it  cannot  be  shown  in  mitigation  of  damages 
that  plaintiff  or  beneliciary  acquired  property  by  descent  from  deceased,**  or 
received  a  sum  of  money  for  insurance  upon  his  life."'' 


Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  St.  315;  Pennsylvania  E. 
Co.  V.  Vandever,  3G  Pa.  St.  298. 

South  Carolina. —  Nohrden  v.  Northeastern 
R.  Co.,  54  S.  C.  492,  ,32  S.  E.  524;  Garriek  v. 
Florida  Cent.,  etc.,  E.  Co.,  53  S.  C.  448,  31 
S.  E.  334,  69  Am.  St.  Eep.  874. 

Washington. —  Walker  v.  McNeill,  17  Wash. 
582,  50  Pac.  518;  Spokane  Trunk,  etc.,  Co.  v. 
Hoefer,  2  Wash.  45,  25  Pac.  1072,  26  Am. 
St.  Eep.  842,  11  L.  R.  A.  689. 

Wisconsin. —  Potter  i:.  Chicago,  etc.,  R.  Co., 
21  Wis.  372,  94  Am.  Dec.  548. 

United  States. —  Holmes  v.  Oregon,  etc.,  R. 
Co.,  5  Fed.  523,  G  Sawy.  276;  Hollyday  v. 
The  David  Reeves,  12  Fed.  Cas.  No.  0,625,  5 
Hughes  89. 

England. — •  Smith  v.  London,  etc.,  E.  Co., 
2  E.  '&  B.  69.  17  Jur.  1071,  75  E.  C.  L.  69. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  98. 

93.  Colorado. —  Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  242. 

Kentucky. — ^Louisville,  etc.,  R.  Co.  v.  Ward, 
44  S.  W.  1112,  19  Ky.  L.  Rep.  1900.  And  see 
Louisville,  etc.,  R.  Co.  v.  Kelly,  100  Ky.  421, 
38  S.  W.  852,  40  S.  W.  452,  19  Kv.  L.  Rep. 
69;  Cincinnati,  etc.,  R.  Co.  v.  Privitt,  92  Ky. 
223,  17  S.  W.  484,  13  Ky.  L.  Rep.  474;  Louis- 
ville, etc.,  R.  Co.  V.  Merriwether,  (1890)  12 
S.  W.  935;  Jordan  Cincinnati,  etc.,  R.  Co., 
89  Ky.  40',  11  S.  W.  1013,  11  Ky.  L.  Rep. 
204;  Henderson  v.  Kentucky  Cent.  R.  Co.,  86 
Ky.  389,  5  S.  W.  875,  9  Ky.  L.  Rep.  625; 
Bowler  r.  Lane,  3  Mete.  311;  Chiles  r.  Drake, 
2  Mete.  146,  74  Am.  Dee.  406;  Clark  v.  Louis- 
ville, etc.,  R.  Co.,  39  S.  W.  840,  18  Kv.  L. 
Rep.  1082,  ,36  L.  R.  A.  123;  Baker  v.  Louis- 
ville, etc.,  R.  Co.,  17  S.  W.  191,  12  Ky.  L. 
Rep.  465. 

Louisiana. —  Hamilton  v.  Morgan's  Louisi- 
ana, etc.,  Steamship  Co.,  42  La.  Ann.  824,  8 
So.  586 ;  McFee  v.  Vicksburg,  etc.,  R.  Co.,  42 
La.  Ann.  790,  7  So.  720. 

Missouri. —  Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325,  24  S.  W.  737;  Grav  r.  McDonald, 
104  Mo.  303,  16  S.  W.  398;  MorQ-an  v.  Dur- 
fee,  09  Mo.  469,  33  Am.  Rep.  508;  Gilfillan 
V.  McCrillis,  84  Mo.  App.  576. 

Neio  Mexico. —  See  Cerrillos  Coal  R.  Co.  v. 
Deserant,  9  N.  M.  49,  49  Pac.  807. 

Tennessee. —  Haley  Mobile,  etc.,  R.  Co., 
7  Baxt.  239. 

Texas. —  Iloiiston,  etc.,  R.  Co.  r.  Baker,  57 
Tex.  419. 

JJ  til  led  Sidles. —  Peers  v.  Nev.ad.a  Power, 
etc.,  Co.,  119  Fed.  400;  Morgan  v.  Barnhill, 
118  Fed.  24,  ,'')5  C.  C.  A.  1. 

See  15  Cent.  Dig.  tit.  "Death,"  S  OS. 

Rule  in  Alabama. —  The  yXhibama  courts, 
in  coiistrning  their  wiiitnte,  have  laid  down 
llie  rule  tluit  |)iitii(iv('  dnmages  ,nre  recover- 
able under  the  Htnlnle  for  any  degree  of  neg- 
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ligence,  or,  speaking  more  accurately,  for 
negligence  as  well  as  for  wantonne.ss  and  wil- 
fulness. Louisville,  etc.,  R.  Co.  v.  Lansford, 
102  Fed.  62,  42  C.  C.  A.  160;  Kansas  City, 
etc.,  R.  Co.  V.  Sanders,  98  Ala.  293,  13  So. 
57 ;  Richmond,  etc.,  R.  Co.  v.  Freeman,  97 
Ala.  289,  11  So.  800.  See  also  South,  etc., 
R.  Co.  V.  Sullivan,  59  Ala.  272;  Savannah, 
etc.,  R.  Co.  V.  Schearer,  58  Ala.  672. 

94.  Mitigation  of  damages  generally  see 
Damages,  ante,  p.  06  et  seq. 

95.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Maddry,  57  Ark.  306,  21  S.  W.  472. 

Georgia. —  Boswell  v.  Barnhart.  96  Ga.  521, 
23  S.  E.  414. 

'New  York.—  Terry  V.  -Jewett,  78  N.  Y.  338. 

Pennsylvania.  —  Stabler  v.  Philadelphia, 
etc.,  R.  Co.,  199  Pa.  St.  ,383,  49  Atl.  273,  85 
Am.  St.  Rep.  791. 

Vermont. —  See  Harding  V.  Townshend.  43 
Vt.  536,  5  Am.  Eep.  304. 

United  States. —  Chine  v.  Ristine,  94  Fed. 
745,  36  C.  C.  A.  450. 

Contra,  San  Antonio,  etc.,  R.  Co.  v.  Long, 

87  Tex.  148,  27  S.  W.  113.  47  Am.  St.  Rep. 
87,  24  L.  R.  A.  637  [reversing  (Civ.  App. 
1894)  26  S.  W.  114]. 

See  15  Cent.  Dig.  tit.  "Death."  §  100. 

Pension. —  It  has  been  held  in  New  York 
that  in  assessing  damages  for  the  death  of 
one  employed  in  the  city  fire  department  the 
jury  should  not  consider  the  pension  his 
widow  is  receiving  from  the  city  in  mitigation 
of  damages.  Demarest  v.  Little,  47  N.  J.  L. 
28;  Gearv  v.  Metropolitan  St.  R.  Co.,  73 
N.  Y.  App.  Div.  441,  77  N.  Y.  Suppl.  54. 

96.  Georgia. —  Western,  etc.,  R.  Co.  v. 
Meigs,  74  Ga.  857. 

Indiana. —  Sherlock  v.  Ailing,  44  Ind.  184. 
lotoa. —  Spaulding  ?•.  Chicago,  etc.,  R.  Co., 
98  Iowa  20,5,  67  N.  W.  227. 

Missouri. —  Carroll  v.  Missouri  Pac.  R.  Co  , 

88  Mo.  239,  57  Am.  Rep.  382. 

Neto  Yo7-k. —  Kellogg  r.  New  York  Cent., 
etc.,  R.  Co.,  79  N.  Y.  72 ;  Althorf  v.  Wolfe,  22 
N.  Y.  355. 

Pennsylvania. —  Coulter  v.  Pine  Tp.,  104 
Pa.  St.  ,543.  30  Atl.  490;  North  Pcnnsvlvania 
R.  Co.  V.  Kirk,  90  Pa.  St.  15. 

Texas. —  Lipscomb  r.  Houston,  etc.,  R.  Co., 
95  Tex.  5,  64  S.  W.  923,  93  Am.  St.  Rep.  804, 
55  L.  R.  A.  809;  Houston,  etc.,  R.  Co.  v. 
Weaver,  (Civ.  App.  1897)  41  S.  W.  840; 
Tyler  Southeastern  R.  Co.  Rasberry,  13 
Tex.  Civ.  App.  185,  34  S.  W.  794. 

Virginia.. —  Baltimore,  etc.,  R.  Co.  r.  Wight- 
m.-in,  29  Gratt.  431,  26  Am.  Rep.  384. 

See  15  Cent.  Dig.  tit.  "Death,"  §  101. 

Death  benefits. —  Nor  will  the  fact  that  the 
iiiDiher  of  ihe  deceased  would  receive  from 
llu'  relief  dejiartment  of  the  rond,  of  which 
the  deceased  was  a  member,  certain  death 
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(ii)  Subsequent  Marria  OE  OF  Spouse.  In  an  action  by  a  husband  for  the 
death  of  his  wife,  or  by  a  widow  for  the  death  of  her  husband,  tlie  subsequent 
marriage  of  the  survivor  is  not  to  be  considered  in  mitigation  of  the  damages 
sought  to  be  recovered  nor  the  fact  that  the  liusband  and  wife  were  living  in 
a  state  of  separation  at  the  time  of  the  death  of  the  spouse.^^ 

(ill)  Emancipation  of  MmdR.  It  has  been  held  that  in  an  action  to  recover 
danuages  for  tlie  death  of  a  minor,  the  fact  that  the  parents  had  released  to  such 
minor  his  time  and  services  during  his  minority  may  be  considered  in  mitigation 
of  damages. 

(iv)  Medical  and  Funeral  Expenses  Defrayed  by  Defendant.  The 
fact  that  defendant  paid  the  expenses  of  the  support  of  the  decedent  from  the 
time  of  his  injury  to  the  tirne  of  his  death,  and  the  funeral  expenses,  is  not  to  be 
considered  in  mitigation  of  the  damages.' 

(v)  Pendency  of  Other  Actions.  Nor  is  the  fact  that  there  are  other 
actions  pending  to  recover  for  the  death  of  other  persons  caused  by  the  accident 
resulting  in  the  death  sued  for  a  proper  ground  for  the  mitigation  of  damages.^ 

(vi)  Contributory  Negligence.  Where  contributory  negligence  is  not  a 
defense  to  an  action  for  death  by  wrongful  act,  as  is  the  case  in  some  jurisdic- 
tions,^ such  contributory  negligence  may  it  seems  be  considered  in  mitigation  of 
damages  sought  to  be  recovered.* 

e.  Interest  ^  —  (i)  In  General.  In  the  absence  of  statute  ^  the  general  rule 
is  that  in  an  action  for  death  by  wrongful  act  interest  will  not  be  allowed  on  the 
amount  of  damages  recovered  prior  to  the  judgment.'' 

(n)  What  Law  Governs.  The  right  to  recover  interest  in  an  action  for 
wrongful  death,  where  the  cause  of  action  arises  under  the  laws  of  a  foreign  state, 
rests  exclusively  on  the  laws  of  such  foreign  jurisdiction.^ 

2,  Measure  of  ^  — ^  a.  In  General.    In  the  very  nature  of  things  an  exact  and 


benefits  be  considered.  Boulden  v.  Pennsyl- 
vania R.  Co..  205  Pa.  St.  264,  54  Atl.  906. 

97.  Georgia. —  Georgia  R.,  etc.,  Co.  v.  Garr, 
57  Ga.  377,  24  Am.  Rep.  492. 

Illinois. —  0.  S.  Richardson  Fueling  Co.  v. 
Peters,  82  111.  App.  508. 

Indiana. —  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241,  66  N.  E.  696. 

Oliio. —  Davis  v.  Guarnieri,  45  Ohio  St.  470, 
15  N.  E.  350,  4  Am.  St.  Rep.  548. 

Pennsylvania. — Philpott  v.  Pennsylvania  R. 
Co.,  175  Pa.  St.  570,  34  Atl.  856. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Younger,  90 
Tex.  387.  38  S.  W.  1121;  International,  etc., 
E.  Co.  V.  Kuehn,  70  Tex.  582,  8  S.  W.  484. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  99. 

98.  Georgia  Cent.  R.  Co.  v.  Bond,  111  Ga. 
13,  36  S.  E.  299;  Boswell  v.  Barnhart,  96 
Ga.  521,  23  S.  E.  414,  where  the  husband  was 
confined  in  the  chain-gang  at  the  time  of  his 
death. 

99.  St.  Joseph,  etc.,  R.  Co.  v.  Wheeler,  35 
Kan.  185,  10  Pae.  461. 

1.  Murray  v.  Usher,  117  N.  Y.  542,  23  N.  E. 
564  [affirming  46  Hun  404]  ;  Linden  v.  Anchor 
Min.  Co.,  20  Utah  134,  58  Pac.  355. 

2.  Kansas  Citv,  etc.,  R.  Co.  v.  Sanders, 
98  Ala.  293,  13  So.  57. 

3.  See  supra,  III,  A,  7,  b. 

4.  Louisville,  etc.,  R.  Co.  v.  Howard,  90 
Tenn.  144,  19  S.  W.  116;  Louisville,  etc.,  R. 
Co.  V.  Conner,  61  Tenn.  382. 

5.  Interest  as  damages  see,  generally,  Dam- 
ages, ante,  p.  83  et  seq. 

6.  In  some  jurisdictions,  however,  by  stat- 
utory enactment,  damages  awarded  for  death 


by  wrongful  act  draw  interest  from  the  time 
of  the  death,  and  such  interest  is  added  to 
the  verdict  and  inserted  in  the  entry  of  the 
judgment.  Salter  v.  Utica,  etc.,  R.  Co.,  86 
N.  Y.  401  (holding,  however,  that  the  right 
to  interest  in  such  actions  is  governed  by  the 
statute  regulating  it  in  force  at  the  time  that 
the  verdict  was  rendered)  ;  Frounfelker  v. 
Delaware,  etc.,  R.  Co.,  73  N.  Y.  App.  Div.  350, 
76  N.  Y.  Suppl.  745;  Kiefer  v.  Grand  Trunk 
R.  Co.,  12  N.  Y.  App.  Div.  28,  42  N.  Y.  Suppl. 
171,  26  N.  Y.  Civ.  Proc.  147;  Cornwall  r. 
Mills,  44  N.  Y.  Super.  Ct.  45. 

In  other  jurisdictions,  by  force  of  statute, 
or  in  accordance  with  established  rules  of 
practice,  the  question  as  to  whether  interest 
should  be  added  to  the  damages  is  one  for 
the  jury.  Central  R.  Co.  v.  Sears,  66  Ga.  499 ; 
Frounfelker  v.  Delaware,  etc.,  R.  Co.,  73  N.  Y. 
App.  Div.  350,  76  N.  Y.  Suppl.  745. 

7.  Cook  V.  New  York  Cent.,  etc.,  R.  Co.,  10 
Hun  (N.  Y.)  426. 

8.  Kiefer  v.  Grand  Trunk  R.  Co.,  153  N.  Y. 
688,  48  N.  E.  1105  [affirming  12  N.  Y.  App. 
Div.  28,  42  N.  Y.  Suppl.  171,  26  N.  Y.  Civ. 
Proc.  147]  (holding  that  where  the  accident 
occurred  in  Canada,  the  laws  of  which  make 
no  provision  for  interest  on  judgments  in  such 
eases,  interest  will  not  be  allowed  under  the 
New  York  code  (Code  Civ.  Proc.  §  1904) ,  pro- 
viding that  the  clerk  must  add  to  the  judg- 
ment interest  from  decedent's  death)  ; 
Frounfelker  v.  Delaware,  etc.,  R.  Co.,  73  N.  Y. 
App.  Div.  350,  73  N.  Y.  Suppl.  745. 

9.  Measure  of  damages  generally  see  Dam- 
ages, a)^^e,  p.  136  et  seq. 
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uniform  rule  for  measuring  tlie  value  of  the  life  of  the  deceaBcd  to  the  designated 
beneficiaries  is  impossible.  The  elements  which  go  to  make  up  the  value  are 
personal  to  each  casoj*^ 

b.  Recovery  For  Benefit  of  Estate.  Under  some  statutes  the  recovery  is 
measured  by  the  amount  which  would  probably  have  been  saved  to  decedent's 
estate  if  he  had  lived,  taking  into  consideration  his  occupation,  age,  liealth,  and 
habits  as  to  industry,  sobriety,  and  economy,  the  amount  of  his  property,  and  the 
probable  duration  of  his  life.^^  However,  no  arbitrary  rule  can  be  laid  down  in 
regard  to  damages,  since  the  elements  which  enter  into  tlie  question  of  the  value 
of  a  life  to  the  estate  of  the  deceased  are  so  various  that  the  matters  must  be  left 
under  proper  instructions  from  the  court  to  the  sound  discretion  of  the  jury.'^ 


10.  All  that  can  well  be  done  is  to  allow 
the  jury  to  take  into  consideration  all  the 
matters  which  go  to  make  the  life  taken 
away  of  pecuniary  value  to  the  survivors, 
and  limited  by  the  amount  named  in  the 
statute,  where  there  is  a  statutory  limita- 
tion, and  award  compensation  therefor ;  and 
the  damages  awarded  must  depend  very  much 
on  the  good  sense  and  sound  judgment  of  the 
jury  upon  all  the  facts  and  circumstances  of 
the  particular  case.  Louisville,  etc.,  R.  Co. 
V.  Orr,  91  Ala.  548,  553,  8  So.  360  {quoted 
with  approval  in  James  v.  Richmond,  etc.,  R. 
Co.,  92  Ala.  231,  9  So.  335],  where  the  court 
said :  "  The  jury  have  no  arbitrary  discre- 
tion to  give  as  damages  what  they  may  see 
proper,  without  reference  to  a  proper  basis 
from  which  to  estimate  them.  That  the  jury 
may  have  proper  data  from  which  a  pecuniary 
compensation  may  be  fixed,  it  is  proper  to 
admit  evidence  of  the  age,  probable  duration 
of  life,  habits  of  industry,  means,  business, 
earnings,  health,  skill  of  the  deceased,  and  rea- 
sonable future  expectations ;  and  perhaps  there 
are  other  facts  which  would  exert  a  just  in- 
fluence in  determining  the  pecuniary  damage 
sustained."  TrefTert  v.  Ohio,  etc.,  R.  Co.,  36 
111.  App.  93;  Union  Pae.  R.  Co.  v.  Dunden, 
37  Kan.  1,  14  Pac.  501;  Kansas  Pac.  R.  Co. 
V.  Cutter,  19  Kan.  91;  Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  (U.  S.)  90,  18  L.  ed.  591. 
And  see  infra.  III,  F,  2,  b  et  seq. 

Where  a  deceased  son  kept  the  premiums 
paid  on  a  life-insurance  policy  of  the  father, 
inuring  to  the  benefit  of  the  mother,  such  fact 
should  be  taken  into  consideration  by  the  jury 
in  estimating  the  damages.  Chicago,  etc.,  R. 
Co.  V.  Shannon,  43  111.  338. 

11.  Alahama. —  Louisville,  etc.,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586;  Tutwiler 
Coal,  etc.,  Co.  v.  Enslen,  129  Ala.  336,  30  So. 
600;  Alabama  Mineral  R.  Co.  v.  Jones,  114 
Ala.  519,  21  So.  507,  62  Am.  St.  Rep.  121; 
James  v.  Richmond,  etc.,  R.  Co.,  92  Ala.  231, 
9  So.  335;  Louisville,  etc.,  R.  Co.  v.  Orr,  91 
Ala.  548,  8  So.  360. 

Delaware. — Neal  u.  Wilmington,  etc.,  R.  Co., 
3  Pennew.  407,  53  Atl.  338;  Tully  v.  Philadel- 
phia, etc.,  R.  Co.,  3  Pennew.  455,  50  Atl.  95; 
Croker  v.  I'uscy,  etc.,  (^o.,  3  Ponnew.  1,  50 
Atl.  6]  ;  Maxwell  v.  Wilmington  City  R.  Co., 
1  Marv.  199,  40  Atl.  945. 

Indimw. —  Liike  Erie,  etc.,  R.  Co.  V.  Mugg, 
1.32  Ind.  168,  31  N.  E.  504. 

loiva. —  Ilivc'Iy  v.  WcbHicr  (Jounly,  117  Iowa 
«72,  91  N.  W.'  104  1;  Lowe  v.  (.'I'licngo,  etc., 
R.  Co.,  89  Iowa  420,  5(i  N.  W.  519;  Whcelan 
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V.  Chicago,  etc.,  R.  Co.,  85  Iowa  167,  52  X.  W. 
119;  Lawrence  v.  Birney,  40  Iowa  377;  Rose 
V.  Des  Moines  Valley  R.  Co.,  39  Iowa  246; 
Walters  Chicago,  etc.,  R.  Co.,  30  Iowa  458, 
41  Iowa  71 ;  Donaldson  c.  Mississippi,  etc.,  R. 
Co.,  18  Iowa  280,  87  Am.  Dec.  391. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.  83. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Creighton,  106  Ky.  42,  50  S.  W.  227,  20  Kv. 
L.  Rep.  1691;  Louisville,  etc.,  R.  Co.  v.  Clark, 
105  Ky.  571,  49  S.  W.  323,  20  Ky.  L.  Rep. 
1375;  Louisville,  etc.,  R.  Co.  v.  Eakins,  103 
Ky.  465,  45  S.  W.  529,  20  Ky.  L.  Rep.  933; 
Louisville,  etc.,  R.  Co.  v.  Kelly,  100  Ky.  421, 
38  S.  W.  852,  40  S.  W.  452,  19  Ky.  L.  Rep. 
69;  Chesapeake,  etc.,  R.  Co.  v.  Lang,  100  Kv. 
221,  38  S.  W.  503,  40  S.  W.  451,  41  S.  W. 
271,  19  Ky.  L.  Rep.  65;  Louisville,  etc.,  R. 
Co.  V.  Berry,  96  Ky.  604,  29  S.  W.  449,  16 
Ky.  L.  Rep.  722 ;  Southern  R.  Co.  v.  Evans, 
63  S.  W.  445,  23  Ky.  L.  Rep.  568;  Southern 
R.  Co.  V.  Barr,  55  S.  W.  900,  21  Ky.  L.  Rep. 
1615;  Louisville,  etc.,  R.  Co.  v.  Shumaker, 
53  S.  W.  12,  21  Ky.  L.  Rep.  803  [rehearing 
denied  in  108  Ky.  263,  56  S.  W.  155,  21 
Ky.  L.  Rep.  1701];  Louisville,  etc.,  R.  Co.  v. 
Taaffe,  50  S.  W.  850,  21  Kv.  L.  Rep.  64; 
Louisville,  etc.,  R.  Co.  v.  Milet,  46  S.  W.  498, 
20  Kv.  L.  Rep,  532;  Louisville,  etc.,  R.  Co.  v. 
Ward,  44  S.  W.  1112,  19  Ky.  L.  Rep.  1900 
(holding  that  the  measure  of  damages  for 
personal  injuries  resulting  in  death  is  not  the 
value  of  decedent's  power  to  labor,  but  the 
value  of  his  power  to  earn  monev)  ;  Louis- 
ville, etc.,  R.  Co.  V.  Morris,  20  S.  W.  539.  14 
Ky.  L.  Rep.  466. 

Louisiana. —  Vredenburg  v.  Behan,  33  La. 
Ann.  627. 

IJichigan. —  Kyes  v.  Valley  Telephone  Co., 
(1903)  93  N.  W.  623. 

Oregon. —  Carlson  v.  Oregon  Short-Lino, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsylvania. —  Catawissa  R.  Co.  v.  Arm- 
strong, 52  Pa.  St.  282;  Pennsylvania  R.  Co. 
V.  McCloskey,  23  Pa.  St.  526. 

Tennessee. —  Fowlkes  N.  &  D.  R.  Co.,  5 
Baxt.  063;  Louisville,  etc.,  R.  Co.  v.  Burke, 
6  Coldw.  45. 

United  HtMes. —  Linss  v.  Chesapeake,  etc., 
R.  Co.,  91  Fed.  964 ;  Kelley  v.  Iowa  Cent.  R. 
Co.,  48  Eod.  663;  Ladd  ;;.  Foster,  31  Fed.  827, 
12  Siiwy.  547;  Molnios  v.  Oregon,  etc.,  R.  Co., 
5  K.'d.  h'J;!,  6  Sawy.  276. 

Sec  15  Cent.  Dig.  tit.  "  Death,"  §  103  ct  scq. 

12.  (  hiciigo,  etc.,  \l.  Co.  r.  Shannon,  -13  111. 
338  (holding  that  it  is  the  province  of  the 
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e.  Recovery  For  Designate'd  Beneficiaries.  In  actions  bronglit  under  Lord 
Campbell's  Act  and  statutes  modeled  thereon,  the  reasonable  expectation  of 
pecuniary  advantage  by  the  designated  beneficiaries  should  be  taken  into  account 
by  the  jury/^  and  damages  given  only  in  respect  of  that  expectation  being  dis- 
appointed, and  the  probable  pecuniary  loss  thereby  occasioned.    This  reasonable 


jury  to  pass  upon  the  issues  of  fact,  and  in- 
terference will  only  be  had  to  prevent  a  plain 
perversion  of  justice)  ;  Waechter  v.  Second 
Ave.  Traction  Co.,  198  Pa.  St.  129,  47  Atl. 
966;  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  St. 
60,  78  Am.  Dec.  322;  Pennsylvania  R.  Co.  v. 
McCloskey,  23  Pa.  St.  526;  Kelley  v.  Iowa 
Cent.  R.  Co..  48  Fed.  663.  See  also  St. 
Louis,  etc.,  R.  Co.  v.  Needham,  52  Fed.  371,  3 
C.  C.  A.  129. 

13.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Sweet,  60  Ark.  550,,  31  S.  W.  571. 

California. —  Hillebrand  v.  Standard  Bis- 
cuit Co.,  139  Cal.  233,  73  Pac.  163;  Morgan 
v.  Southern  Pac.  Co.,  95  Cal.  510,  30  Pac. 
603,  29  Am.  St.  Rep.  143,  17  L.  R.  A.  71; 
Munro  v.  Pacific  Coast  Dredging,  etc.,  Co., 
84  Cal.  515,  24  Pac.  303,  18  Am.  St.  Rep. 
248;  Nehrbas  v.  Central  Pac.  R.  Co.,  62  Cal. 
320  (holding  that  in  an  action  by  a  parent 
for  the  death  of  his  child,  the  jury  is  not 
limited  to  the  actual  pecuniary  injury  sus- 
tained by  plaintiff  by  reason  of  the  loss  of 
the  services  of  such  child)  ;  Taylor  v.  Western 
Pac.  R.  Co.,  45  Cal.  323. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Spencer, 
23  Colo.  9,  52  Pac.  211;  Haves  v.  Williams, 
17  Colo.  465,  30  Pac.  352;  Moffatt  v.  Tenney, 
17  Colo.  189,  30  Pac.  348 ;  Denver,  etc.,  R.  Co. 
V.  Woodward,  4  Colo.  1 ;  Kansas  Pac.  R.  Co. 
V.  Lundin,  3  Colo.  94. 

Delaware. —  Williams  v.  Walton,  etc.,  Co., 
9  Houst.  322,  32  Atl.  726. 

O.eorgia. —  David  v.  Southwestern  R.  Co., 
41  Ga.  223 ;  Macon,  etc.,  R.  Co.  v.  Johnson,  38 
Ga.  409. 

Illinois. —  Economy  Light,  etc.,  Co.  v. 
Stephen,  187  111.  137,  58  N.  E.  359 ;  Cleveland, 
etc.,  R.  Co.  V.  Baddeley,  150  111.  328,  36  N.  E. 
965;  Holton  v.  Daly,  106  111.  131;  Chicago  v. 
Seholten,  75  111.  468 ;  Illinois  Cent.  R.  Co.  v. 
Baches,  55  111.  379;  Conant  v.  Griffin,  48  111. 
410;  Wetherell  v.  Chicago  City  R.  Co.,  104 
111.  App.  357;  McNulta  v.  Jenkins,  91  111. 
App.  309 ;  Armour  v.  Czischki,  59  111.  App. 
17;  Lake  Shore,  etc.,  R.  Co.  v.  Ouska,  51  111. 
App.  334;  Maney  v.  Chicago,  etc.,  R.  Co.,  49 
Hi.  App.  105 ;  Chicago  Consol.  Bottling  Co.  v. 
Tietz,  37  111.  App.  599;  Chicago,  etc.,  R.  Co. 
V.  Ashling,  34  111.  App.  99;  Lake  Shore,  etc., 
R.  Co.  V.  Sunderland,  2  111.  App.  307. 

loLca. —  Rafferty      Buckman,  46  Iowa  195. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.  83. 

Maryland. — ^  Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  Atl.  969;  Baltimore, 
etc.,  R.  Co.  V.  State,  41  Md.  268;  Baltimore, 
etc.,  R.  Co.  V.  State,  24  Md.  271. 

Michigan. —  Van  Brunt  v.  Cincinnati,  etc., 
R.  Co.,  78  Mich.  530,  44  N.  W.  321;  Nynning 
V.  Detroit,  etc.,  R.  Co.,  59  Mich.  257,  26  N.  W. 
514. 

Minnesota. —  Gimderson    v.  Northwestern 


Elevator  Co.,  47  Minn.  161,  49  N.  W.  694; 
Hutchins  v.  St.  Paul,  etc.,  R.  Co.,  44  Minn. 
5,  46  N.  W.  79. 

Missouri. —  Haehl  v.  Wabash  R.  Co.,  110 
Mo.  325,  24  S.  W.  737;  Schaub  v.  Hannibal, 
etc.,  R.  Co.,  106  Mo.  74,  16  S.  W.  924;  Porter 
V.  Hannibal,  etc.,  R.  Co..  71  Mo.  66,  36  Am. 
Rep.  454;  Goss  v.  Missouri  Pac.  R.  Co.,  50 
Mo.  App.  614. 

Nebraska. —  Anderson  v.  Chicago,  etc.,  R. 
Co.,  35  Nebr.  95,  52  N.  W.  840. 

New  Jersey. —  May  v.  West  Jersey,  etc.,  R. 
Co.,  62  N.  J.  L.  63,  42  Atl.  163;  Teller  v. 
Northern  R.  Co.,  30  N.  J.  L.  188. 

New  York. —  Sternfels  v.  Metropolitan  St. 
R.  Co.,  174  N.  Y.  512,  66  N.  E.  1117  [affirm- 
ing 73  N.  Y.  App.  Div.  494,  77  N.  Y.  Suppl. 
309]  (holding  likewise  that  there  was  no 
error  in  refusing  to  charge  that  the  jury 
must  consider  the  possibility  of  deceased's  be- 
coming poor  and  the  children  being  compelled 
to  support  him  in  his  old  age)  ;  Oldfield  v. 
Xew  York,  etc.,  R.  Co.,  14  N.  Y.  310;  Sciurba 
V.  Metropolitan  St.  R.  Co.,  73  N.  Y.  App.  Div. 
170,  76  N.  Y.  Suppl.  772;  Lustig  v.  New 
York,  etc.,  R.  Co.,  65  Hun  547,  20  N.  Y. 
Suppl.  477 ;  Mitchell  v.  New  York  Cent.,  etc., 
R.  Co.,  2  Hun  535;  Mclntyre  v.  New  York 
Cent.  R.  Co.,  47  Barb.  515;  Lehman  v.  Brook- 
lyn, 29  Barb.  234;  Thomas  v.  Utica,  etc.,  R. 
Co.,  6  N.  Y.  Civ.  Proc.  353 ;  Tilley  v.  Hudson 
River  R.  Co.,  23  How.  Pr.  363 ;  Wise  v.  Teer- 
penning,  2  Edm.  Sel.  Cas.  112;  Palmer  v. 
New  York,  etc.,  R.  Co.,  26  N.  Y.  Wkly.  Dig. 
26. 

North  Carolina. —  Benton  v.  North  Carolina 
R.  Co.,  122  N.  C.  1007,  30  S.  E.  333 ;  Bradley 
V.  Ohio  River  R.,  etc.,  Co.,  122  N.  C.  972,  30 
S.  E.  8;  Coley  v.  Statesville,  121  N.  C.  321, 
28  S.  E.  482;  Burton  v.  Wilmington,  etc., 
R.  Co.,  82  N.  C.  504;  Kelser  v.  Smith,  66  N.  C. 
154. 

OWo.— Steel  V.  Kurtz,  28  Ohio  St.  191; 
Grotenkemper  v.  Harris,  25  Ohio  St.  510 ;  Mc- 
Clardy  v.  Chandler,  3  Ohio  Dec.  (Reprint) 
1,  1  Wkly.  L.  Gaz.  1;  Hall  v.  Grain,  2  Ohio 
Dec.  (Reprint)  453,  3  West.  L.  Month.  137. 

Pennsylvania. —  Huntingdon,  etc.,  R.,  etc., 
Co.  V.  Decker,  84  Pa.  St.  419;  Caldwell  v. 
Brown,  53  Pa.  St.  453 ;  Disbrow  v.  Ulster  Tp., 
(1887)  8  Atl.  912;  North  Pennsylvania  E. 
Co.  V.  Robinson,  44  Pa.  St.  175 ;  Pennsylvania 
E.  Co.  V.  Vandever,  36  Pa.  St.  298. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Worthy, 
87  Tex.  459,  29  S.  W.  376 ;  McGown  v.  Inter- 
national, etc.,  R.  Co.,  85  Tex.  289,  20  S.  W. 
80;  March  v.  Walker,  48  Tex.  372;  Houston, 
etc.,  R.  Co.  V.  Johnson,  (Civ.  App.  1901)  66 
S.  W.  72;  San  Antonio  R.  Co.  v.  Waller,  (Civ. 
App.  1901)  65  S.  W.  210;  International 
Light,  etc.,  Co.  v.  Maxwell,  (Civ.  App.  1901) 
65  S.  W.  78 ;  Galveston,  etc.,  R.  Co.  v.  John- 
son, 24  Tex.  Civ.  App.  180,  58  S.  W.  622; 
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expectation  of  pecuniary  advantage  incIudeB  the  probable  or  prospective  earnings 
or  accumulations  of  the  deceased,  and  the  deprivation  of  the  beneliciaries  of  what 
they  might  have  reasonably  expected  from  this  source  is  an  element  to  be  taken 
into  consideration  by  the  jury  in  computing  damages.^* 

d.  Specific  Elements  of  Compensation  —  (i)  LoHS  OF  Support.  In  an  action 
by  a  wife  for  the  wrongful  death  of  her  husband,  or  by  a  child  for  the  death  of  a 
parent,  tlie  jury  in  estimating  the  damages  may  consider  what  would  be  a  reason- 
able support  for  the  wife  or  child,  according  to  the  circumstances  in  life  of  the 
liusband  or  parent  as  they  existed  at  the  death,  and  as  they  may  be  reasonably 


Galveston,  etc.,  E.  Co.  v.  Hughes,  22  Tex.  Civ. 
App.  134,  54  S.  VV.  204;  Gulf,  etc.,  R.  Co.  v. 
Southwiek,  (Civ.  App.  1895)  30  S.  W.  592. 

Vermont. —  Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294. 

Washington. —  See  also  Klepsch  v.  Donald, 
4  Wash.  436,  30  Pac.  991,  31  Am.  St.  Rep. 
936. 

Wisconsin. —  Liermann  v.  Chicago,  etc.,  R. 
Co.,  82  Wis.  286,  52  N.  W.  yl,  33  Am.  St. 
Rep.  37;  Abbott  v.  McCadden,  81  Wis.  563, 
51  N.  W.  1079,  29  Am.  St.  Rep.  910;  Tuteur 
V.  Chicago,  etc.,  R.  Co.,  77  Wis.  505,  46  N.  W. 
897;  Potter  v.  Chicago,  etc.,  R.  Co.,  21  Wis. 
372,  94  Am.  Dec.  548. 

United  States.' — Baltimore,  etc.,  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  L.  ed. 
624;  Brady  v.  Chicago,  3  Fed.  Cas.  No.  1,790, 
4  Biss.  448;  Gohen  v.  Texas  Pac.  R.  Co.,  10 
Ped.  Cas.  No.  5,506,  2  Woods  346;  Hollyday 
V.  The  David  Reeves,  12  Fed.  Cas.  No.  6,625,  5 
Hughes  89. 

England. —  Blake  v.  Midland  R.  Co.,  18 
Q.  B.  93,  16  Jur.  562,  >21  L.  J.  Q.  B.  233,  83 
E.  C.  L.  93 ;  Pym  v.  Great  Northern  R.  Co., 
4  B.  &  S.  396,  10  Jur.  N.  S.  199,  32  L.  J.  Q.  B. 
377,  8  L.  T.  Rep.  N.  S.  734,  11  Wkly.  Rep. 
922,  116  E.  C.  L.  396;  Dalton  v.  South  East- 
ern R.  Co.,  4  C.  B.  N.  S.  29o,  4  Jur.  N.  S.  711, 
27  L.  J.  C.  P.  227,  6  Wkly.  Rep.  574,  93 
E.  C.  L.  296;  Franklin  v.  South  Eastern  R. 
Co.,  3  H.  &  N.  211,  4  Jur.  N.  S.  565,  6  Wkly. 
Rep.  673;  Sykes  v.  North  Eastern  R.  Co.,  44 
L.  J.  C.  P.  191,  32  L.  T.  Rep.  N.  S.  199,  23 
Wkly.  Rep.  473. 

Canada. —  McDonald  v.  Rex,  7  Can.  Exch. 
216. 

See  15  Cent.  Dig.  tit.  "Death,"  §  112. 

14.  Alabama. —  Louisville,  etc.^  R.  Co.  v. 
Jones,  130  Ala.  456,  30  So.  586;  McAdory  r. 
Louisville,  etc.,  R.  Co.,  94  Ala.  372,  10  So. 
507. 

California. —  Redfleld  v.  Oakland  Consol.  St. 
R.  Co.,  110  Cal.  277,  42  Pac.  822;  McKeever 
V.  Market  St.  R.  Co.,  59  Cal.  294. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Spencer, 
27  Colo.  313,  61  Pac.  600,  51  L.  R.  A.  121; 
Hayes  v.  Williams,  17  Colo.  405,  30  Pac.  352; 
Denver,  etc.,  R.  Co.  v.  Woodward,  4  Colo.  1 ; 
Kansirs  Vac.  U.  Co.  v.  Ijimdin,  3  Colo.  94. 

Dclairarc. —  C!ox  v.  Wilmington  City  R.  Co., 
(1902)  5;i  All.  569;  Williams  ('.  Walton,  etc., 
Co.,  9  Ilonst.  322,  32  At).  720. 

/'VonVto.— Duval  V.  Hunt,  34  Fla.  85,  15 
So.  87(i. 

(Jcorfjia. —  Savannah,  etc.,  R.  Co.  v.  Flanna- 
gan,  82  (in.  579,  9  S.  E.  471,  14  Am.  St.  Rep. 
183. 
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Illinois. — O'FalJon  Coal,  etc.,  Co.  v.  Laquet, 
198  111.  125,  64  N.  E.  707  [affirming  89  111. 
App.  13] ;  Cleveland,  etc.,  R.  Co.  ?;.  Keenan, 
190  HI.  217,  60  N.  E.  107;  Illinois  Cent.  R. 
Co.  V.  Gilbert,  51  111.  App.  404;  McLean 
County  Coal  Co.  v.  MeVey,  38  111.  App.  158. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Mugg, 
132  Ind.  168,  31  N.  E.  564;  Chicago,  etc.,  R. 
Co.  V.  Branyan,  10  Ind.  App.  570,  37  N.  E. 
190. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.  83. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Tucker,  65  S.  W.  453,  23  Ky.  L.  Rep.  1929; 
Southern  R.  Co.  v.  Evans,  63  S.  W.  445,  23 
Ky.  L.  Rep.  568. 

Maryland. —  Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  Atl.  969;  Baltimore, 
etc.,  R.  Co.  V.  State,  60  Md.  449;  Baltimore, 
etc.,  R.  Co.  V.  Woodward,  41  Md.  268 ;  Balti- 
more, etc.,  R.  Co.  V.  State,  33  Md.  542. 

Michigan. —  Richmond  v.  Chicago,  etc.,  R. 
Co.,  87  Mich.  374,  49  N.  W.  621. 

Montana. —  Soyer  v.  Great  Falls  Water  Co., 
15  Mont.  1,  37  Pac.  838. 

'New  Jersey. —  Hackney  v.  Delaware,  etc.. 
Tel.,  etc.,  Co.,  (Err.  &  App.  1903)  55  Atl. 
252 ;  Graham  v.  Consolidated  Traction  Co., 
64  N.  J.  L.  10,  44  Atl.  904. 

New  Mexico. —  Cerrillos  Coal  R.  Co.  v.  Des- 
erant,  9  N.  M.  49,  49  Pac.  807. 

New  York. —  Countryman  r.  Fonda,  etc.,  E. 
Co.,  166  N.  Y.  201,  59  N.  E.  822,  82  Am.  St. 
Eep.  640;  Oldfield  v.  New  York,  etc.,  R.  Co., 
14  N.  Y.  310;  Beecher  v.  Long  Island  R.  Co., 
63  N.  Y.  App.  Div.  324,  65  N.  Y.  Suppl.  642 ; 
Johnson  v.  Long  Island  R.  Co.,  80  Hun  306, 
30  N.  Y.  Suppl.  318;  Thomas  v.  Utica,  etc., 
R.  Co.,  0  N.  Y.  Civ.  Proc.  353. 

North  Carolina. — ^McLamb  v.  Wilmington, 
etc.,  R.  Co.,  122  N.  C.  802,  29  S.  E.  894; 
Burton  v.  Wilmington,  etc.,  R.  Co.,  82  N.  C. 
504;  Kresler  v.  Smith,  60  N.  C.  154. 

Ohio.— KaII  V.  Crane,  2  Ohio  Dec.  (Re- 
print) 453,  3  West.  L.  Month.  137. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsylvania. — Pennsylvania  Telephone  Co. 
v.  Varnau,  (1888)  15  Atl.  624;  Boyd  v. 
Hutchinson,  18  Phila.  283. 

Tennessee. —  Collins  v.  East  Tennessee,  etc., 
E.  Co.,  9  Ileisk.  841. 

Texas. —  San  Antonio,  etc.,  E.  Co.  v.  Long, 
87  Tex.  148,  21  S.  W.  113,  47  Am.  St.  Eep. 
87,  24  L.  R.  A.  037 ;  Missouri  Pac.  E.  Co.  V. 
Leo,  70  Tex.  496,  7  S.  W.  857  ;  St.  Louis 
Southw(!atern  R.  Co.  v.  Bowles,  (Civ.  App. 
1903)  72  S.  W.  451;  Missouri,  etc.,  R.  Co.  «. 
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supposed  to  exist  in  the  future,  in  view  of  tlie  character,  liabits,  occupation,  and 
prospects  in  life  of  the  deceased.-'^ 

(ii)  Loss  OF  Services  —  (a)  In  Action  hij  Po.y^ent.  Under  some  statutes  the 
rule  is  laid  down  that  the  measure  of  damages,  in  an  action  by  a  parent  for  the 
wrongful  death  of  a  minor,  is  the  value  of  the  child's  services  from  the  time  of 
his  death  until  he  would  have  reached  his  majority,  taken  in  connection  with  his 
prospects  in  life,  less  the  cost  of  his  support  during  such  time,  including  education 
and  medical  attendance.^''    In  some  jurisdictions,  however,  the  rule  is  laid  down 


Hines,  (Civ.  App.  1897)  40  S.  W.  152;  In- 
ternational, etc.,  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58. 

Vermont. —  Boyden  v.  Fitchburg  E.  Co.,  70 
Vt.  125,  39  Atl.  771. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Noell, 
32  Gratt.  394. 

West  Virginia. —  Searle  v.  Kana^yha,  etc., 
E.  Co.,  32  vV.  Va.  370,  9  S.  E.  248. 

Wisconsin. —  Bauer  v.  Eichter,  103  Wis. 
412,  79  N.  W.  404;  Eudiger  v.  Chicago,  etc., 
E.  Co.,  101  Wis.  292,  77  N.  W.  1C9;  Tuteur 
V.  Chicago,  etc.,  E.  Co.,  77  Wis.  503,  40  N.  W. 
897 ;  Castello  v.  Landwehr,  28  Wis.  522 ;  Pot- 
ter V.  Chicago,  etc.,  R.  Co.,  21  Wis.  372,  94 
Am.  Dec.  548. 

United  Spates.— Florida  Cent.,  etc.,  E.  Co. 
v.  Sullivan,  120  Fed.  799,  57  C.  C.  A.  167,  61 
L.  E.  A.  410;  In  re  California  Nav.,  etc.,  Co., 
110  Fed.  670;  Collins  v.  Davidson,  19  Fed.  83. 

See  15  Cent.  Dig.  tit.  "Death,"  §  112. 

15.  Alabama. —  Louisville,  etc.,  E.  Co.  v. 
Brown,  121  Ala.  221,  25  So.  609. 

Florida. —  Florida,  etc.,  E.  Co.  v.  Foxworth, 
41  Fla.  1,  25  So.  338,  79  Am.  St.  Eep.  149. 

Georgia. —  Central  E.,  etc.,  Co.  r.  Eouse,  80 
Ga.  442,  5  S.  E.  627 ;  Atlanta,  etc.,  E.  Co.  v. 
Venable,  67  Ga.  697;  David  v.  Southwestern 
E.  Co.,  41  Ga.  223;  Macon,  etc.,  E.  Co.  v. 
Johnson,  38  Ga.  409. 

Illinois. —  Pennsylvania  Co.  v.  Keane,  143 
111.  172,  32  N.  E.  260  [affirming  41  111.  App. 
317,  and  followivg  Chicago,  etc.,  E.  Co.  v. 
May,  108  111.  288]  (holding  that  in  an  action 
by  a  widow,  as  administratrix  of  her  husband, 
■for  negligently  causing  his  death,  it  was 
proper  to  allow  her  to  testify  that  the  de- 
ceased was  at  the  time  of  his  death  her  sole 
support)  ;  Chicago  v.  Powers,  42  111.  169,  89 
Am.  Dec.  418:  Chicago,  etc.,  R.  Co.  v.  Kelly, 
80  111.  App.  675.  See  also  Ohio,  etc.,  R.  Co. 
r.  Simms,  43  111.  App.  260. 

Indiana. —  Lake  Erie,  etc.,  E.  Co.  v.  Mugo-, 
132  Ind.  168,  31  N.  E.  564. 

lon-a. — ^Eafferty  v.  Buckman,  46  Iowa  195. 

Maryland. —  Baltimore,  etc.,  E.  Co.  v.  State, 
24  Md.  271. 

Missouri. —  McPherson  r.  St.  Louis,  etc.,  E. 
Co.,  97  Mo.  253,  10  S.  W.  846  (holding  that 
in  an  action  for  death  brought  by  deceased's 
minor  children,  the  measure  of  damages  is  a 
fair  and  reasonable  compensation  to  them  for 
the  loss  of  their  father's  services  as  a  means 
of  support  during  their  minority)  ;  Bowerman 
V.  Lackawanna  Min.  Co.,  98  Mo.  App.  308,  71 
S.  W.  1062. 

^^ew  York.—  Althof  r.  Wolf,  2  Hilt.  344. 

Pemisylvania. —  Pennsylvania  E.  Co.  v. 
[24] 


Adams,  55  Pa.  St.  499 ;  Pennsylvania  E.  Co. 
V.  Henderson,  51  Pa.  St.  315. 

Texas. —  Galveston,  etc..  R.  Co.  v.  Puente, 
30  Tex.  Civ.  App.  240,  70  S.  W.  362,  holding 
that  in  an  action  by  a  child  for  the  wrongful 
death  of  his  father,  the  damages  to  be 
awarded  are  not  limited  to  such  damages  as, 
accrue  during  the  child's  minority.  See  also 
International,  etc.,  R.  Co.  v.  Culpepper,  19 
Tex.  Civ.  App.  182,  46  S.  W.  922. 

Canada. — ■  Dui-and  i).  Asbestos,  etc.,  Co.,  19 
Quebec  Super.  Ct.  39. 

See  15  Cent.  Dig.  tit.  "Death,"  §  117: 

Loss  of  a  pension  or  annuity,  dependent  on 
the  continuance  of  decedent's  life,  may  be 
recovered  as  part  of  the  damages.  Ewen  v. 
Chicago,  etc.,  R.  Co.,  38  Wis.  613;  Rowley 
London,  etc.,  E.  Co.,  L.  E.  8  Exch.  221,  42 
L.  J.  Exch.  153,  29  L.  T.  Eep.  N.  S.  180,  21 
Wkly.  Eep.  869. 

16.  Arkansas.—  St.  Louis,  etc.,  E.  Co.  v. 
Davis,  55  Ark.  462,  18  S.  W.  628  (holding 
tliat  in  an  action  by  a  father  to  recover  for 
the  death  of  a  minor  son,  his  right  to  recover 
was  not  limited  to  the  value  of  decedent's 
services  dviring  minority)  ;  St.  Louis,  etc.,  E. 
Co.  V.  Freeman,  36  Ark.  41 ;  Little  Rock,  etc., 
R.  Co.  r.  Barker,  33  Ark.  350,  34  Am.  Eep.  44. 

District  of  Columbia. — Bunvea  v.  Metropol- 
itan E.  Co.,  19  D.  C.  76. 

Georgia. — Augusta  Factory  r.  Davis,  87  Ga. 
048,  13  S.  E.  577. 

Illinois. —  Chicago,  etc.,  E.  Co.  r.  Beaver, 
199  111.  34,  65  N.  E.  144  {affirming  96  111. 
App.  558]  ;  Illinois  Cent.  E.  Co.  v.  Slater, 
129  111.  91,  21  N.  E.  575,  16  Am.  St.  Eep. 
242,  6  L.  E.  A.  418;  Eockford,  etc.,  E.  Co.  v. 
Delaney,  82  111.  198,  25  Am.  Eep.  308;  West 
Chicago  St.  E.  Co.  v.  Dooley,  76  111.  App. 
424;  Callaway  v.  Spurgeon,  03  111.  App.  571; 
Bradley  r.  Sattler,  54  111.  App.  504.  See, 
however,  Eockford,  etc.,  R.  Co.  v.  Delaney,  82 
111.  198,  25  Am.  Rep.  308,  holding  that  in 'such 
an  action  the  jury  should  consider  the  value 
of  deceased's  services  from  the  time  of  his 
death  until  he  would  have  attained  his  ma- 
jority, deducting  the  expense  of  feeding  and 
clothing  him  during  that  time. 

Indiana. —  Louisville,  etc.,  R.  Co.  r.  Rush, 
127  Ind.  545,  26  N.  E.  1010;  Pennsylvania 
Co.  V.  Lilly,  73  Ind.  252;  Ohio,  etc.,  R.  Co. 
V.  Tindall, 'l3  Ind.  366,  74  Am.  Dec.  259;  El- 
wood  V.  Addison,  26  Ind.  App.  28,  59  N.  E.  47. 

Iowa. —  Hopkinson  i\  Knapp,  etc.,  Co.,  92 
Iowa  328,  60  N.  W.  653;  Benton  r.  Chicago, 
etc.,  R.  Co.,  55  Iowa  496,  8  N.  W.  330. 

Kamsas. —  Atchison,  etc.,  R.  Co.  r.  Cross, 
58  Kan.  424,  49  Pae.  599. 
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that  in  estimating  tlie  damages  of  parents  for  the  death  of  tlieir  child,  only  the 
pecuniary  value  of  the  minor's  services  du/-ing  his  minority  should  be  estirnatefi, 
and  that  any  benefit  which  might  have  accrued  to  them  after  such  child  attained 
his  majority  is  too  vague  and  speculative  to  be  taken  into  consideration." 

(b)  In  Action  hy  Ifmhand.  In  an  action  l-jy  a  liusbaud  for  tiie  death  of  his 
wife  an  element  to  be  considered  in  estimating  tiie  proper  measure  of  damages  in 
the  excess  in  pecuniary  value  of  the  wife's  services  over  the  cost  of  suitably 
maintaining  her.^^ 


Nebraska. —  Draper  v.  Tucker,  (1903)  95 
N.  W.  1020. 

New  York.—  Birkett  v.  Knickerbocker  Ice 
Co.,  110  N.  Y.  ,504,  18  N.  E.  108;  AIcGovern 
v.  New  York  Cent.,  etc.,  R.  Co.,  07  N.  Y.  417 ; 
Connaughton  v.  Sun  Printing,  etc..  Assoc.,  72 
N.  Y.  App.  Div.  316,  76  N.  Y.  Suppl.  75.3; 
Pord  V.  Monroe,  20  Wend.  210. 

Texas. — San  Antonio  Traction  Co.  v.  White, 
94  Tex.  468,  01  S.  W.  706;  Gulf,  etc.,  R.  Co. 
V.  Compton,  75  Tex.  607,  13  S.  W.  067 ;  Free- 
man V.  Carter,  28  Tex.  Civ.  App.  571,  67 
S.  W.  527;  Texas,  etc.,  R.  Co.  v.  Harby,  28 
Tex.  Civ.  App.  24,  67  S.  W.  541  (holding  that 
an  instruction  that  tlie  measure  of  damages 
is  the  present  pecuniary  value  of  the  services 
the  child  would  have  rendered  to  tlie  parents 
is  not  erroneous  in  not  being  limited  to  the 
services  which  tlie  child  would  have  per- 
formed during  its  minority)  ;  Cole  v.  Parker. 
27  Tex.  Civ.  App.  563,  66  S.  W.  135;  San 
Antonio  St.  E.  Co.  v.  Mechler,  (Civ.  App. 
1894)  29  S.  W.  202;  Galveston,  etc.,  R.  Co. 
r.  Davis,  4  Tex.  Civ.  App.  468,  23  S.  W. 
301. 

Utah. —  Beaman  v.  Martha  Washington 
Min.  Co.,  23  Utah  139,  63  Pac.  631. 

Wisconsin. —  Johnson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  425,  25  N.  W.  223,  holding  that 
tlie  jury  may  take  into  account  the  reasonable 
expectation  of  pecuniary  benefit,  even  after 
the  deceased  had  attained  his  majority.  See 
also  Luessen  v.  Oshkosli  Electric  Light,  etc., 
Co.,  109  Wis.  94,  85  N.  W.  124.  But  see  Pot- 
ter V.  Chicago,  etc.,  R.  Co.,  21  Wis.  372,  94 
Am.  Dfec.  548. 

United  States. —  Texas,  etc,  R.  Co,  v. 
Wilder,  92  Fed.  953,  35  C.  C.  A,  105  (holding 
that  it  is  proper  for  the  jury  in  assessing 
damages  to  consider  what  reasonable  expecta- 
tions the  jjarents  had  of  pecuniary  benefit  to 
be  received  from  their  son  after  he  had 
reached  his  majority,  as  the  statute  does  not 
contiiie  the  damages  to  the  loss  of  benefits  to 
which  the  parents  had  a  legal  right)  ;  Barley 
V.  Chicago,  etc.,  R.  Co.,  2  Fed.  Cas.  No.  997, 
4  Biss.  430;  Sullivan  v.  Union  Pac.  R.  Co., 
23  Fed.  Cas.  No.  13,599,  3  Dill,  334, 

See  15  Cent,  Dig,  tit.  "Death,"  §  115,  See 
also  Ziminernian  v.  Denver  (^onsol.  Tramway 
Co.,  ((Jolo.  App.  1903)  72  Pac.  607;  Hall  v. 
Grain,  2  Ohio  Dec.  (Rci)rint)  453,  3  West.  L. 
Month.  137,  holding  that  in  d<^termining  the 
damages  for  death  by  wi'ongful  act,  the  loss 
CI  the  Hcrvices  of  the  deceased  to  relatives  not 
next  of  kin  cannot  be  considered. 

Cost  of  maintaining. — rt  was  hold  in  Texas, 
<'lc.,  R.  (!o.  r.  Yarhrough,  (Tex,  Civ,  App. 
1003)  73  H,  W.  844,  that  an  instruction  as  to 
tli(!  damages   recoverable   for  the  negligent 
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death  of  plaintLfif's  minor  son,  which  failed  to 
state  that  tlie  cost  of  the  boy's  "  keep  "  should 
be  deducted  in  estimating  the  value  of  hia 
services,  was  not  misleading,  as  any  jury 
would  ]jiesumably  so  understand. 

In  Alabama  the  rule  has  been  laid  down 
that  damages  for  the  loss  of  earnings  prior 
to  the  time  when  the  minor  would  have  at- 
tained his  majority  cannot  be  allowed,  be- 
cause his  father  would  be  entitled  to  his 
earnings  until  he  became  of  age.  Tutwiler 
Coal,  etc.,  Co.  v.  Enslen,  129  Ala.  336,  .30  So. 
600;  Alabama  Connellsville  Coal,  etc..  Co.  v. 
Pitts,  98  Ala.  285,  13  So.  135;  Linss  v. 
Chesapeake,  etc.,  R.  Co.,  91  Fed.  964;  Morris 
V.  Chicago,  etc.,  R.  Co.,  26  Fed.  22. 

In  Kentucky  the  rule  has  been  laid  down 
that  in  an  action  by  a  parent  for  the  death 
of  a  child,  recovery  can  only  be  had  by  way 
of  damages  for  the  expenses  incurred  for 
medical  attendance,  care,  and  nursing,  and 
for  the  loss  of  service  from  the  date  of  in- 
jury to  the  time  of  the  child's  death.  Coving- 
ton St.  R.  Co.  V.  Packer,  9  Bush  455,  15  Am. 
Rep.  725 ;  Eden  v.  Lexington,  etc.,  R.  Co.,  14 
B.  Mon.  204. 

17.  Maryland. —  Washington  County  Agri- 
cultural, etc..  Assoc.  V.  State,  71  Md.  86,  18 
Atl.  37,  17  Am.  St.  Rep.  507 ;  State  v.  Balti- 
more, etc.,  R,  Co.,  24  Md.  84.  87  Am.  Dec. 
GOO. 

Michigan. —  Snvder  r.  Lake  Shore,  etc.,  R. 
Co.,  (1902)  91  N.  W.  043;  Cooper  v.  Lake 
Shore,  etc.,  R.  Co.,  66  Mich.  261,  33  N.  W. 
306,  11  Am.  St.  Rep.  482. 

Missouri. —  Leahy  v.  Davis.  121  Mo.  227, 
25  S.  W,  941 ;  Pains  v.  St.  Louis,  etc..  R.  Co., 
71  Mo.  164,  36  Am.  Rep.  459;  Stumbo  V. 
Duluth  Zinc  Co.,  100  Mo.  App.  635,  75  S.  W. 
185. 

Ncio  Jersey. —  May  r.  West  Jersev,  etc.,  R. 
Co.,  62  N.  J,  L,  67,  42  Atl.  105. 

Pennsylvania. —  Caldwell  Brown,  53  Pa. 
St.  453;  Pennsylvania  R.  Co.  v.  Zebe,  33  Pa. 
St.  318;  Birmingham  v.  Dorer,  3  Brewst.  69; 
Lehigh  Iron  Co.  V.  Rupp,  12  Wkly.  Notes  Cas. 
47 ;  Coakley  v.  North  Pennsvlvania  R.  Co.,  5 
Pa.  L.  J,  Rep.  444. 

See  15  Cent.  Dig,  tit,  "Death,"  §  115, 

18.  Nelson  v.  Lake  Shore,  etc.,  R.  Co..  104 
Mich.  582,  02  N.  W.  993 ;  Cregin  v.  Brooklyn 
Crosstown  R.  Co.,  19  Hun  (N.'Y.)  341:  Penn- 
sylvania R,  Co.  r.  Goodman,  62  Pa.  St.  329; 
(inlf,  etc.,  R.  Co.  v.  Southwick,  (Tex.  Civ, 
Ai)p.  1895)  30  S.  W.  592.  See  also  Tilley  v. 
Hudson  River  R.  Co.,  24  N,  Y,  471,  But  see 
Dickens  /).  New  York  Cent.  R.  Co.,  23  N.  Y, 
158,  holding  that  a  husband  suing  as  an  ad- 
ministrator cannot  give  in  evidence  the  money 
value  of  hia  wife's  services  to  him. 
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(ni)  Loss  OF  Society.  By  the  great  weight  of  anthoritj,  in  an  action  by 
parents  for  the  -wrongful  death  of  their  child, ^'-^  by  a  liusband  or  wife  for  tlie  death 
of  liis  or  lier  spouse,-"  or  by  next  of  kin  for  tlie  wrongful  death  of  the  deeedent,^^ 
damages  cannot  be  recovered  for  the  loss  of  the  society  of  the  deceased. 

(iv)  Loss  of  Prospective  Lntellectual  siND  Moral  Culture.  The 
rule  seems  to  be  well  recognized  that  in  an  action  for  the  wrongful  death  of  a 
parent,  the  loss  to  the  minor  children  of  instruction,  and  physical,  intellectual, 
and  moral  training  by  such  parent,  is  a  proper  element  to  be  considered  in  esti- 
mating the  damages  for  the  death,  where  it  is  shown  that  the  deceased  was  of 
industrious  habits,  good  character,  and  a  dutiful  parent.^^    lu  some  jurisdictions. 


The  ordinary  services  of  a  wife  in  a  house- 
hold are  not  a  peciiniary  benefit  to  the  chil- 
dren or  the  next  of  kin,  so  as  to  be  an  element 
of  damages  for  her  death,  recoverable  by 
them.  May  v.  West  Jersey,  etc.,  R.  Co.,  62 
N.  J.  L.  C7,  42  Atl.  165. 

19.  .1  rlansas. —  Little  Rock,  etc.,  R.  Co.  f. 
Barker,  33  Ark.  350,  34  Am.  Rep.  44. 

California. —  Wales  v.  Pacific  Electric 
Motor  Co.,  130  Cal.  521,  62  Pac.  932,  1120; 
Harrison  v.  Sutter  St.  R.  Co.,  116  Cal.  156, 
47  Pac.  1019;  Pepper  v.  Southern  Pac.  Co., 
105  Cal.  389,  38  Pac.  947. 

Idaho. —  Holt  v.  Spokane,  etc.,  R.  Co.,  3 
Ida.  703,  35  Pac.  39. 

Mississippi. —  Mobile,  etc..  R.  Co.  r.  Watly, 
69  Miss.  145,  13  So.  825. 

Missouri. —  Knight  v.  Sadtler  Lead,  etc., 
Co.,  75  Mo.  App.  541. 

Pennsylvania. —  Caldwell  i;.  Brown,  53  Pa. 
St.  453 ;  Coakley  v.  Norih  Pennsj'lvania  R. 
Co.,  5  Pa.  L.  J.  Rep.  444. 

Texas. —  Taylor,  etc.,  R.  Co.  v.  Warner,  84 
Tex.  122,  19  S.  W.  449,  20  S.  W.  823. 

Wisconsin. —  Potter  v.  Chicago,  etc.,  R.  Co., 
21  Wis.  372,  94  Am.  De«.  548. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  116.  See, 
however,  Howard  County  i.  Legg,  93  Ind. 
523,  47  Am.  Rep.  390,  holding  that  damages 
for  the  negligent  killing  of  a  parent  should 
include  the  child's  loss  of  the  parent's  care 
and  training. 

Contra. —  Corbett  v.  Oregon  Short  Line  R. 
Co.,  25  Utah  449,  71  Pac.  1065  (holding  that 
in  an  action  by  a  parent  for  the  negligent 
death  of  a  child,  it  was  proper  to  authorize 
a  recovery  for  the  loss  of  the  services  of  the 
child,  and  its  society  and  comfort,  the  court 
expressly  excluding  any  recovery  for  the 
sorrow,  grief,  or  anguish  of  the  parent,  or 
for  the  pain  and  sulfering  of  the  child)  : 
Baltimore,  etc.,  R.  Co.  v.  Noell,  32  Gratt. 
(Va.)  394. 

20.  California. —  Munro  v.  Pacific  Coast 
Dredging,  etc.,  Co.,  84  Cal.  515,  24  Pac.  303, 
18  Am.  St.  Rep.  248;  Beeson  v.  Green  Moun- 
tain Gold  Min.  Co.,  57  Cal.  20.  See  Green 
r.  Southern  California  R.  Co.,  (1901)  67 
Pac.  4. 

Indiana. —  Howard  County  v.  Lesjg,  93  Ind. 
523,  47  Am.  Rep.  390. 

Iowa. —  Donaldson  v.  Mississippi,  etc.,  R. 
Co.,  18  Iowa  280,  87  Am.  Dee.  391. 

Missouri. —  Schaub  v.  Hannibal,  etc.,  R. 
Co.,  106  Mo.  74,  16  S.  W.  924. 

yew  York.—  Green  r.  Hudson  River  R.  Co., 
32  Barb.  25. 


Tennessee. —  Illinois  Cent.  R.  Co.  r.  Bentz, 
108  Tenn.  670,  69  S.  W.  317,  58  L.  R.  A.  690. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Worthy, 
87  Tex.  459,  29  S.  W.  376;  McGown  v.  Inter- 
national, etc.,  R.  Co.,  85  Tex.  289,  20  S.  W. 
80;  Gulf,  etc.,  R.  Co.  v.  Finlev,  11  Tex.  Civ. 
App.  64,  32  S.  W.  51. 

United  States. —  Atchison,  etc.,  R.  Co.  v. 
Wilson,  48  Fed.  57,  1  C.  C.  A.  25;  Bradv  v. 
Chicago,  3  Fed.  Cas.  No.  1,796,  4  Biss.  448. 

See  15  Cent.  Dig.  tit.  "Death,"'  §  116. 

Contra. —  Florida  Cent.,  etc.,  R.  Co.  v.  Fox- 
worth,  41  Fla.  1,  25  So.  338,  79  Am.  St.  Rep. 
149  (holding  that  the  jury  may  consider  the 
loss  of  the  comfort,  protection,  and  society  of 
the  husband,  as  showTi  by  the  evidence  in 
relation  to  his  character,  habits,  and  conduct 
as  a  husband,  and  the  marital  relations  be- 
tween the  parties  at  the  time  of  and  prior 
to  his  death)  ;  Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  St.  329."  Wells  v.  Denver,  etc., 
R.  Co.,  7  Utah  482,  27  Pac.  688. 

21.  Sternfels  v.  Metropolitan  St.  R.  Co., 
73  N.  T.  App.  Div.  494,  77  N.  Y.  Suppl.  309; 
Lazelle  c.  Newfane,  70  Vt.  440,  41  Atl.  511; 
Northern  Pac.  R.  Co.  v.  Freeman,  83  Fed. 
82,  27  C.  C.  A.  457;  Filiatrault  v.  Canadian 
Pac.  R.  Co.,  18  Quebec  491. 

22.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Haist,  (1903)  72  S.  W.  893;  St.  Louis,  etc., 
R.  Co.  V.  Sweet,  60  Ark.  550,  31  S.  W.  571; 
St.  Louis,  etc.,  R.  Co.  v.  Maddray,  57  Ark. 
306,  21  S.  W.  472. 

Colorado. —  Kansas  Pac.  R.  Co  v.  Miller,  2 
Colo.  442. 

MicJiiqan. —  Walker  f.  Lake  Shore,  etc..  R. 
Co.,  Ill  Mich.  518,  69  N.  W.  1114,  holding, 
however,  that  it  is  error  to  allow  the  jury  to 
consider  damages  sustained  by  decedent's  chil- 
dren from  the  loss  of  culture  and  moral  and 
physical  training  received  from  the  father, 
of  the  value  of  which  there  was  no  evidence. 

Minnesota. —  Gunderson  v.  Northwestern 
Elevator  Co.,  47  Minn.  161,  49  N.  W.  694. 

Missouri. —  Stoher  v.  St.  Louis,  etc.,  R.  Co., 
91  Mo.  509,  4  S.  W.  389;  Goss  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  614. 

New  York. —  Sternfels  r.  Metropolitan  St. 
R.  Co.,  174  N.  Y.  512,  66  N.  E.  1117;  Mcln- 
tyre  r.  New  York  Cent.  R.  Co.,  37  N.  Y.  287  ; 
Tilley  v.  Hudson  River  R.  Co.,  29  N.  Y. 
252,  86  Am.  Dec.  297,  24  N.  Y.  471,  23  How. 
Pr.  363. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Davis,  27 
Tex.  Civ.  App.  279,  65  S.  W.  217.  See  also 
Chicago,  etc.,  R.  Co.  v.  Porterfield,  19  Tex. 
Civ.  App.  225,  46  S.  W.  919.    Contra,  Gulf, 
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however,  it  lias  been  held  that  in  the  absence  of  evidence  that  the  deceased  was 
fitted  by  nature,  education,  or  disposition  to  furnish  liis  children  with  instruction, 
or  moral,  physical,  or  intellectual  training,  such  elements  should  not  be  consid- 
ered by  the  jury  in  computing  damages.^'' 

(v)  Physical  Suffeiung  of  Beceahed.  Under  some  statutes  the  right  of 
action  is  given  for  the  injury  to  and  death  of  decedent,  and  it  lias  been  held 
under  such  statutes  that  recovery  can  be  had  for  the  physical  2>ain  and  suffering 
of  decedent.^  However,  under  the  statutes  giving  a  right  of  action  for  wrong- 
ful death  for  the  benefit  of  the  widow  and  next  of  kin  or  other  designated  bene- 
ficiaries, the  measure  of  damages  is  the  pecuniary  loss  of  such  beneficiaries,  and 
the  suffering  and  injury  of  the  deceased  cannot  be  considered.^'' 


etc.,  R.  Co.  V.  Finley,  11  Tex.  Civ.  App.  64, 
32  S.  W.  51. 

Vermont. —  Hoadley  v.  International  Paper 
Co.,  72  Vt.  79,  47  Atl.  169. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Wight- 
man,  29  Gratt.  431,  26  Am.  Rep.  384. 

West  Virginia. —  Searle  v.  Kanawha,  etc., 
R.  Co.,  32  W.  Va.  370,  9  S.  E.  248. 

Wisconsin. —  Castello  v.  Landwehr,  28  Wis. 
522. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Freeman,  83  Fed.  82,  27  C.  C.  A.  457. 

See  15  Cent.  Dig.  tit.  "Death,"  §  119. 
See  also  Demarest  v.  Little,  47  N.  J.  L.  28, 
in  which  ease  the  children  were  adults  and 
established  in  business. 

23.  St.  Louis,  etc.,  R.  Co.  v.  Townsend,  69 
Ark.  380,  63  S.  W.  994;  Chicago,  etc.,  R.  Co. 
v.  Austin.  69  111.  426 :  Illinois  Cent.  R.  Co.  v. 
Weldon,  52  111.  290;  Peoria,  etc.,  R.  Co.  v. 
O'Brien,  18  111.  App.  28.  See  May  r.  West 
Jersey,  etc.,  R.  Co.,  62  N.  J.  L.  63,  42  Atl. 
163,  holding  that  in  an  action  by  an  admin- 
istrator to  recover  damages  for  the  wrongful 
death  of  an  intestate,  for  the  benefit  of  his 
children  as  next  of  kin,  the  advice  of  the  de- 
ceased to  the  next  of  kin,  in  order  to  be  an 
element  of  damage,  must  be  shown  to  relate 
to  pecuniary  affairs  of  next  of  kin,  and  that 
it  would  result  in  a  pecuniary  benefit  to 
them. 

24.  Arl-ansas. —  St.  Louis,  etc.,  R.  Co.  r. 
Dawson,  68  Ark.  1,  56  S.  W.  46:  St.  Louis, 
etc.,  R.  Co.  V.  McCain,  67  Ark.  377,  55  S.  W. 
165. 

Florida. —  Florida  Cent.,  etc ,  R.  Co.  v. 
Foxworth,  41  Fla.  1,  25  So.  338,  79  Am.  St. 
Rop.  149. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
ConiflF,  90  'Ky.  560.  14  S.  W.  543,  12  Ky.  L. 
Rep.  545 ;  Louisville,  etc.,  R.  Co.  r.  Sanders. 
44  S.  W.  644,  19  Ky.  L.  Rep.  1941;  Louis- 
ville, etc.,  R.  Co.  V.  Smith,  9  Kv.  L.  Rep. 
404. 

Michigan. —  Sweetland  )■.  Chicago,  etc.,  R. 
Co.,  117' Mich.  320,  75  N.  W.  1006,'  43  L.  R.  A. 
568. 

Mississippi. —  Illinois  Cent.  R.  Co.  iK  Har- 
ris, ( 1901 )   20  So.  760. 

New  llainjishirc. —  Corliss  r.  Western,  etc., 
R.  Co.,  03  N.  II.  404;  Jewett  Keene,  62 
N.  IT.  701;  Clark  /•.  Manchester.  62  N.  H. 
577. 

Tennessee. —  Davidson-Benedict  Co.  /■.  Sov- 
ergon,  109  Tenn.  572,  12  S.  W.  967;  Illinois 
('(.(it.  R.  Co.  7-.  Davis,  104  Tenn.  442,  58  S.  W. 
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290;  Louisville,  etc.,  R.  Co.  v.  Conley,  10 
Lea  531;  East  Tennessee,  etc.,  R.  Co.  v.  Top- 
pins,  10  Lea  58. 

See  15  Cent.  Dig.  tit.  "Death,"  §  106. 
See  also  Muldowney  v.  Illinois  Cent.  R.  Co., 
30  Iowa  462  (holding  that  where  plaintiff 
dies  after  bringing  an  action  for  injuries  sus- 
tained by  him,  and  his  administrator  is  sub- 
stituted, he  may  as  such  recover  the  amount 
due  his  decedent  at  the  time  suit  was  brought, 
including  compensation  for  his  bodily  pain 
and  suffering)  ;  Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294. 

In  an  action  for  malpractice,  where  the  pa- 
tient died,  it  has  been  held  that  damages 
can  only  include  such  loss,  expense,  and  suf- 
fering as  was  due  to  defendant's  default,  in 
excess  of  what  they  would  have  been  had  the 
case  been  properly  treated.  Ramsdell  f. 
Grady,  97  Me.  319,  54  Atl.  763. 

25.  Alabama. —  James  v.  Richmond,  etc.,  R. 
Co.,  92  Ala.  231,  9  So.  335. 

Illinois. —  Holton  v.  Daly,  106  III.  131; 
West  Chicago  St.  R.  Co.  v.  Foster,  74  111. 
App.  414;  Manev  i".  Chicago,  etc.,  R.  Co.,  49 
111.  App.  105. 

Iowa. —  Dwyer  r.  Chicago,  etc.,  R.  Co.,  84 
Iowa  479,  51  N.  W.  244,  35  Am.  St.  Rep. 
322 ;  Donaldson  r.  Mississippi,  etc..  R.  Co., 
18  Iowa  2S0,  87  Am.  Dee.  391. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 98  Ky.  688,  34  S.  W.  229,  17  Ky.  L. 
Rep.  1229,  construing  Alabama  statute. 

Maine. —  Oakes  v.  Maine  Cent.  R.  Co.,  95 
Me.  103,  49  Atl.  418. 

Massachusetts.— YiexmeAx  v.  Standard  Sugar 
Refinery,  125  Mass.  90,  28' Am.  Rep.  214. 

Missouri. —  Goss  v.  Missouri  Pac.  R.  Co., 
50  Mo.  App.  614. 

New  Mexico.- —  Cerrillos  Coal  R.  Co.  r.  Dcs- 
crant,  9  N.  M.  49,  49  Pac.  807. 

New  York. —  Etherington  r.  Prospect  Park, 
etc.,  R.  Co.,  88  N.  Y.  641  [affirming  24  Hun 
235]  ;  Whitford  v.  Panama  R.  Co.,  23  N.  Y. 
405;  Quin  v.  Moore,  15  N.  Y.  432;  Oldfield 
r.  New  York,  etc.,  R.  Co.,  14  N.  Y.  310; 
Lehman  r.  Brooklyn,  29  Barb.  234 ;  Dornian 
r.  Brooklyn  Broadway  R.  Co.,  1  N.  Y.  Suppl. 
334. 

Ohio.—  HnU  V.  Grain,  2  Ohio  Dec.  (Re- 
print) 453,  3  West.  L.  Month.  137. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsiilvaniu. —  Pennsylvania  R.  Co.  r. 
(Joodmaii,  02  Pa.  St.  329. 

Tcvas. —  Galveston,  etc.,  R.  Co.  v.  Matula, 
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(vi)  Mental  Suffering  of  Beneficiaries.  The  jnrj  is  not  authorized  to 
take  into  consideration  the  mental  suflEering  of  the  beneficiaries  designated  by  the 
statute,  and  award  solatium  for  the  bereavement  and  grief  occasioned  by  the 
death,'^''  but  must  give  compensation  for  pecuniary  loss  only ;  such  injuries  to 


70  Tex.  577,  15  S.  W.  573;  Southern  Cotton 
Press,  etc.,  Co.  v.  Bradley,  52  Tex.  587. 

Utah. —  Corbett  v.  Oregon  Short  Line  R. 
Co.,  25  Utah  449,  71  Pae.  10i65. 

JJnited  States.— The  Corsair.  145  U.  S. 
335,  12  S.  Ct.  949,  36  L.  ed.  727;  St.  Louis, 
etc.,  R.  Co.  r.  Hicks,  79  Fed.  262.  24  C.  C.  A. 
563;  Cheatham  r.  Red  River  Line.  56  Fed. 
248  (holding  that  in  an  action  for  negli- 
gence resulting  in  a  man's  dro^vning,  his 
sufferings,  after  he  fell  into  the  water  and 
before  he  drowned,  could  not  be  taken  into 
account,  since  they  were  substantially  con- 
temporaneous with  his  death)  ;  Kelley  v. 
Iowa  Cent.  R.  Co.,  48  Fed.  663;  Barron  v. 
Illinois  Cent.  R.  Co.,  2  Fed.  Cas.  No.  1,052, 
1  Biss.  412;  Hollydav  v.  The  David  Reeves, 
12  Fed.  Cas.  No.  6,625,  5  Hughes  89. 

See  15  Cent.  Dig.  tit.  "Death,"  §  82. 

26.  Alabama. —  Alabama  Great  Southern  R. 
Co.  i:  Burgess,  116  Ala.  50-9,  22  So.  913; 
James  i:  Richmond,  etc.,  R.  Co.,  92  Ala.  231, 
9  So.  335;  Savannah,  etc.,  R.  Co.  v.  Shearer, 
58  Ala.  672. 

California. —  Mimro  v.  Pacific  Coast  Dredg- 
ing, etc.,  Co.,  84  Cal.  515,  24  Pac.  303,  18 
Am.  St.  Rep.  248;  McKeever  v.  Market  St. 
R.  Co.,  59  Cal.  294.  See  also  Beeson  v.  Green 
Mountain  Gold  Min.  Co.,  57  Cal.  20,  where  it 
was  held  by  a  divided  court  that  in  an  action 
by  a  wife  for  her  husband's  death  damages 
may  be  allowed  for  loss  of  the  husband's  so- 
ciety, and  evidence  of  affectionate  relations 
between  the  married  pair  is  admissible.  Con- 
tra, Cleary  v.  City  R.  Co.,  76  Cal.  240,  18 
Pac.  269. 

District  of  Columbia. —  Bunyea  V.  Metro- 
politan R.  Co.,  19  D.  C.  76. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Foxworth,  41  Fla.  1,  25  So.  338,  79  Am. 
St.  Rep.  149. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Rains, 
203  111.  417,  67  N.  E.  840;  Wabash  R.  Co.  v. 
Smith,  162  111.  583,  44  N.  E.  850;  Chicago, 
etc..  R.  Co.  r.  Kneirim,  152  111.  458,  39  N.  E. 
324,  43  Am.  St.  Rep.  259;  Chicago,  etc.,  R. 
Co.  V.  Harwood,  80  111.  88;  Chicago,  etc.,  R. 
Co.  r.  Becker.  76  111.  25 ;  Illinois  Cent.  R.  Co. 
I'.  Baches,  55  111.  379;  Chicago,  etc.,  R.  Co. 
r.  Swett,  45  111.  197,  92  Am.  Dee.  206;  Chi- 
cago, etc.,  R.  Co.  V.  Shannon.  43  111.  338; 
Chicago  V.  Major,  18  111.  349,  68  Am.  Dec. 
553;  Chicago,  etc.,  R.  Co.  v.  Ptacek,  62  111. 
App.  .375;  North  Chicago  St.  R.  Co.  v. 
\Yrixon,  51  111.  App.  307;  Chicago  Consol. 
Bottling  Co.  r.  Tietz,  37  111.  App."599';  Chi- 
engo  Citv  R.  Co.  Gillam,  27  111.  App. 
386. 

Indiana. —  Ohio.  etc..  R.  Co.  v.  Tindall,  13 
Ind.  366,  74  Am.  Dec.  259. 

Iowa. —  Donaldson  v.  ^Mississippi,  etc.,  R. 
Co..  18  Iowa  280,  87  Am.  Dec.  391. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.  83. 


Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 98  Ky.  688,  34  S.  W.  229,  17  Ky.  L. 
Rep.  1229;  Covington  St.  R.  Co.  v.  Packer,  9 
Bush  455,  15  Am.  Rep.  725. 

Louisiana. —  McCubbin  v.  Hastings,  27  La. 
Ann.  713. 

Maine. —  Oakes  v.  Maine  Cent.  R.  Co.,  95 
Me.  103,  49  Atl.  418. 

Maryland. —  State  v.  Baltimore,  etc.,  R.  Co., 
24  Md.  84,  87  Am.  Dec.  600. 

Michigan. —  See  Hyatt  v.  Adams,  16  Mich. 
180. 

Missouri. —  Barth  v.  Kansas  City  El.  R. 
Co.,  142  Mo.  535,  44  S.  W.  778;  Schaub  v. 
Hannibal,  etc.,  R.  Co.,  106  Mo.  74,  16  S.  W. 
924;  Goss  v.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  614;  Schultz  v.  Moon,  33  Mo.  App. 
329. 

New  Jersey. —  Telfer  v.  Northern  R.  Co., 
30  N.  J.  L.  188. 

New  Mexico. —  Cerrillos  Coal  R.  Co.  v.  Des- 
erant,  9  N.  M.  49,  40  Pac.  807. 

New  York. —  Sternfels  v.  Metropolitan  St. 
R.  Co.,  73  N.  Y.  App.  Div.  494,  77  N.  Y. 
Suppl.  309;  Felice  v.  New  York  Cent.,  etc., 
R.  Co.,  14  N.  Y.  App.  Div.  345,  43  N.  Y. 
Suppl.  922;  Mclntyre  v.  New  York  Cent.  R. 
Co.,  47  Barb.  515;  Green  v.  Hudson  River  R. 
Co.,  32  Barb.  25;  Lehman  v.  Brooklyn,  29 
Barb.  234 ;  Dorman  v.  Broadway  R.  Co.,  1 
N.  Y.  Suppl.  334.  See  also  Ford  v.  Monroe, 
20  Wend.  210,  holding  that  in  an  action  for 
the  death  of  a  child  the  expense  of  the  sick- 
ness of  the  mother  caused  by  her  grief  is  a 
proper  element  of  damages. 

0/iio.— Steel  v.  Kurtz,  28  Ohio  St.  191; 
Lake  Shore,  etc.,  R.  Co.  v.  Ehlert,  19  Ohio 
Cir.  Ct.  177,  10  Ohio  Cir.  Dec.  443;  Hall  v. 
Grain,  2  Ohio  Dec.  (Reprint)  453,  3  West. 
L.  Month.  137. 

Oregon. —  Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Oreg.  450,  28  Pac.  497. 

Pennsylvania. —  Pennsylvania  Telephone  Co. 
V.  Varnau,  (1888)  15  Atl.  624:  Mansfield 
Coal,  etc.,  Co.  v.  McEnery,  91  Pa.  St.  185,  36 
Am.  Rep.  662;  Huntingdon,  etc.,  R.,  etc.,  Co. 
c.  Decker,  84  Pa.  St.  419;  Pennsylvania  R. 
Co.  r.  Goodman.  62  Pa.  St.  329;  Pennsyl- 
vania R.  Co.  V.  Butler,  57  Pa.  St.  335 ;  Cald- 
well V.  Bro-\\Ti,  53  Pa.  St.  453;  Pennsylvania 
R.  Co.  V.  Vandever,  36  Pa.  St.  298;  Coakley 
V.  North  Pennsylvania  R.  Co.,  5  Pa.  L.  J. 
Rep.  444. 

Tennessee. —  Railroad  Co.  r.  Wyrick,  99 
Tenn.  500,  42  S.  W.  434;  Knoxville,  etc..  R. 
Co.  V.  Wyrick,  99  Tenn.  500,  42  S.  W.  434; 
Nashville,  etc.,  R.  Co.  v.  Stevens,  9  Heisk. 
12. 

Texas. —  McGown  r.  International,  etc.,  R. 
Co.,  85  Tex.  289,  20  S.  W.  80;  Houston  City 
St.  R.  Co.  V.  Sciacca,  80  Tex.  350,  16  S.  W. 
31;  March  r.  Walker,  48  Tex.  372;  Interna- 
tional, etc.,  R.  Co.  r.  Bovkin.  (Civ.  App. 
1903)  74  S.  W.  93;  Houston,  etc.,  R.  Co.  v. 
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the  sentiments  or  affections,  wliicli  liave  l)een  frequently  denominated  sentimental 
damages,  not  l)eing  susceptible  of  pecuniary  ineasureinent. 

(vii)  Medical  and  Funehal  ExvKmEH.  Under  statutes  giving  a  right  of 
action  for  death  by  wrongful  act  for  the  benefit  of  the  widow  and  next  of  kin, 
the  general  rule  seems  to  be  that  medical  and  funeral  expenses  of  the  deceased 
cannot  be  recovered  as  items  of  damages  ;^  at  least  where  the  amount  due  for 
such  services  or  the  value  thereof  is  not  shown.'^  In  other  jurisdictions,  however, 
it  has  been  held  that  recovery  can  be  had  for  funeral  expenses  and  other  expenses 
incurred  by  reason  of  the  injury  between  the  time  of  the  injury  and  the  death.^'' 


Loeffler,  (Civ.  App.  1899)  51  S.  W.  536; 
Storrie  v.  Marshall,  (Civ.  App.  1894)  27 
S.  W.  224. 

Utah  —  Corbett  v.  Oregon  Short  Line  R. 
Co.,  25  Utah  449,  71  Pac.  1065;  Wells  v. 
Denver,  etc.,  R.  Co.,  7  Utah  482.  27  Pac.  688; 
Webb  V.  Denver,  etc.,  R.  Co.,  7  Utah  17,  24 
Pac.  616. 

Vermont. —  Lazelle  v.  Newfane,  70  Vt.  440, 
41  Atl.  511. 

Virginia. —  See  Norfolk,  etc.,  R.  Co.  v.  Ste- 
vens, 97  Va.  631,  34  S.  E.  525,  46  L.  R.  A. 
,367. 

Washington. — Walker  i'.  McNeill,  17  Wash. 
582.  50  Pac.  518. 

^Visconsin. —  Potter  v.  Chicago,  etc.,  R.  Co., 
21  Wis.  372,  94  Am.  Dec.  548. 

United  States. —  In  re  California  Nav.,  etc., 
•Co.,  110  Fed.  670;  St.  Louis,  etc.,  R.  Co.  v. 
Hicks,  79  Fed.  262.  24  C.  C.  A.  563;  Kelley 
V.  Iowa  Cent.  R.  Co.,  48  Fed.  663;  Morris  r. 
€hieago,  etc.,  R.  Co.,  26  Fed.  22;  Holmes  v. 
Oregon,  etc.,  R.  Co.,  5  Fed.  523,  6  Sa^vy.  276; 
Barley  v.  Chicago,  etc.,  R.  Co.,  2  Fed.  Cas. 
No.  997,  4  Biss.  430;  Barron  v.  Illinois  Cent. 
R.  Co.,  2  Fed.  Cas.  No.  1,052,  1  Biss.  412; 
Brady  v.  Chicago,  3  Fed.  Cas.  No.  1.796,  4 
Biss.  448;  Hollyday  V.  The  David  Reeves,  12 
Fed.  Cas.  No.  6,625,  5  Hughes  89. 

England. —  Blake  v.  Midland  R.  Co.,  18 
Q.  B.  93,  16  Jur.  562.  21  L.  J.  Q.  B.  233.  83 
E.  C.  L.  93. 

Canada. —  McDonald  v.  Rex,  7  Can.  Exch. 
216;  Filiatrault  r.  Canadian  Pac.  R.  Co.,  18 
Quebec  Super.  Ct.  491. 

See  15  Cent.  Dig.  tit.  "Death."  §  118. 

Contra.— Browni  r.  Southern  R.  Co.,  65  S.  C. 
260,  43  S.  E.  794,  holding  that  an  instruction 
that  the  jury  should  give  damages  to  the  heirs 
for  the  loss  resulting  from  grief  or  mental 
suffering  is  not  erroneous. 

By  the  Scotch  law  solatimn  for  bereave- 
ment is  allowed.  Paterson  v.  Wallace,  1 
Macq.  H.  L.  748. 

Mitigating  or  aggravating  circumstances. — 
It  has  l)0('n  hold  under  a  Missouri  statute 
pennitliiiK  tlio  jury  to  consider  mitigating  or 
aggravating  circnmatanees,  that  iiaronts  may 
recover  for  tlie  mental  suffering  caused  by 
the  death  of  their  ^ild.  Owen  v.  Broek- 
schmidt,  54  Mo.  285. 

Where  exemplary  damages  are  allowed. — 
Under  statutes  allowing  recovery  of  punitive 
or  exemplary  daniages,  it  has  been  lirld  that: 
tlio  jury  may  take  into  conHldcrat  ion  the 
sorrow,  siiffci-ing,  iiiul  menial  aivvnisli  caused 
to  the  licncfleiarieH  by  the  wronsifnl  death. 
Baltimore,  etc.,  R.  Co.       Noell.'  32  Gratt. 
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(Va.)  394;  Matthews  v.  Warner.  29  Gratt. 
(Va.)   570,  26  Am.  Rep.  396. 

27.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Sweet,  57  Ark.  287,  21  S.  W.  587.  But  see 
Little  Rock,  etc.,  R.  Co.  v.  Barker,  33  Ark. 
350,  34  Am.  Rep.  44. 

Delaware. —  Wilcox  v.  Wilmington  City  R. 
Co.,  2  Pennew.  157,  44  Atl.  686. 

District  of  Columhia. —  Bunyea  v.  Metro- 
politan R.  Co.,  19  D.  C.  76. 

/Hiwoi.s.— Helton  v.  Daly,  106  111.  131. 

New  Jersey. —  Consolidated  Traction  Co.  v. 
Hone,  60  N.  J.  L.  444.  38  Atl.  759. 

Vermont. —  Trow  f.  Thomas,  70  Vt.  580,  41 
Atl.  652  [following  Sherman  v.  .Johnson.  58 
Vt.  40,  2  Atl.  707]. 

United  States. —  Holland  v.  Brown.  35  Fed. 
43,  13  Sa^vy.  284. 

England.— Dalton  v.  Southeastern  R.  Co., 
4  C.  B.  N.  S.  296,  4  Jur.  N.  S.  711,  27  L.  J. 
C.  P.  227,  6  Wklv.  Rep.  574,  93  E.  C.  L.  296 : 
Boulter  v.  Webster,  11  L.  T.  Rep.  N.  S.  598, 
13  Wkly.  Rep.  298,  holding  that  a  father, 
suing  as  administrator  for  the  death  of  his 
minor  child,  could  not  recover  medical  and 
funeral  expenses. 

Canada. —  McDonald  v.  Rex,  7  Can.  Exeh. 
216:  Filiatrault  v.  Canadian  Pac.  R.  Co.,  18 
Quebec  Super.  Ct.  491. 

See  15  Cent.  Dig.  tit.  "Death,"  §  110. 

28.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  r. 
Sweet,  63  Ark.  563,  40  S.  W.  463. 

Florida. —  Duval  v.  Hunt,  34  Fla.  85.  15 
So.  876. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  State, 
33  Mci.  542. 

Minnesota. —  Sieber  v.  Great  Northern  R. 
Co.,  76  Minn.  269,  79  N.  W.  95. 

Mississippi. —  See  Illinois  Cent.  R.  Co.  v. 
Crudup,  63  Miss.  291. 

Texas. —  International,  etc.,  R.  Co.  r.  Bov- 
Idn,  (Civ.  App.  1903)  74  S.  W.  93;  Galves- 
ton, etc.,  R.  Co.  V.  Davis,  4  Tex.  Civ.  App. 
468,  23  S.  W.  301. 

See  15  Cent.  Dig.  tit.  "Death,"  §  110. 

29.  Ceorqia. —  Southern  R.  Co.  v.  Covenia, 
lOO  Ga.  46,  29  S.  E.  219,  62  Am.  St.  Rep. 
312,  40  L.  R.  A.  253  (holding  that  the  father 
of  a  child  imdcr  two  years  of  age  which  was 
tortiously  killed  is  entitled  to  recover  the 
expenses  necessarily  and  reasonably  incurred 
in  the  burial  of  ithe  child,  including  com- 
pensation for  the  lows  of  such  time  as  was 
needed  for  this  i)urpose)  ;  Augusta  Factory 
r.  Davis,  87  Ga.  648,  13  S.  E.  577  (action  by 
father). 

Indiana.— 0\\\o,  etc.,  R.  Co.  r.  Tindall,  M 
Ind.  366,  74  Am.  Dec.  259,  action  by  father. 
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3.  Amount  of  Recovery  —  a.  Discretion  of  Jury  —  (i)  General  Rvle. 
While  the  general  rule  is  that  the  recovery  must  be  confined  to  strictly  pecuniary 
damages,  the  jury  are  not  bound  by  any  fixed  and  precise  rules  in  estimating  the 
amount  of  damages,  save  by  the  statutory  limit,  where  such  limit  exists,  but  may 
give  compensation  for  all  injuries,  proceeding  from  whatever  source,  and  their 
discretion  in  fixing  the  amount  of  damages  should  not  be  interfered  with  by  the 
court,  unless  it  has  been  palpably  abused.^"    The  rule  has  sometimes  been  thus 


loica. —  iluldowBey  v.  Illinois  Cent.  R.  Co., 
36  Iowa  462. 

Louisiana. —  McCubbin  v.  Hastings,  27  La. 
Ann.  713,  action  bv  husband.  See  also  Le 
Blanc  V.  Sweet,  107  La.  355,  31  So.  766,  90 
Am.  St.  Rep.  303. 

Mississippi. —  Natchez,  etc.,  R.  Co.  v.  Cook, 
63  Miss.  38. 

Missouri. —  Rains  v.  St.  Louis,  etc.,  R.  Co., 
71  Mo.  164,  36  Am.  Rep.  459;  Owen  v.  Brock- 
schmidt,  54  Mo.  285. 

l^eiv  Flampshire. —  Corliss  v.  Worcester, 
etc.,  R.  Co.,  63  N.  H.  404. 

New  York. —  Murphy  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  445  (so  holding  in 
case  any  one  of  those  for  whose  benefit  the  ac- 
tion was  brought  is  legally  bound  to  pay  the 
funeral  expenses,  and  this,  although  all  are 
not  so  bound)  ;  Pack  v.  New  York,  3  N.  Y. 
489  (decided  under  a  statute  which  was  con- 
strued to  allow  the  recovery  of  nothing  be- 
yond all  medical  and  funeral  expenses,  in  an 
action  bv  a  father  for  the  death  of  his  child)  ; 
Roeder  'c.  Ormsby,  22  How.  Pr.  270. 

Pennsylvania. —  Cleveland,  etc.,  R.  Co.  v. 
Rowan,  66  Pa.  St.  393 ;  Pennsvlvania  R.  Co. 
),-.  Zebe,  33  Pa.  St.  318;  Lehigh  Iron  Co.  v. 
Rupp,  12  Wkly.  Notes  Cas.  47. 

South  Carolina. —  Petrie  v.  Columbia,  etc., 
R.  Co.,  29  S.  C.  303,  7  S.  E.  515. 

Texas. —  International,  etc.,  R.  Co.  v.  Boy- 
kin,  (Civ.  App.  1903)  74  S.  W.  93  (holding 
that  in  an  action  for  the  death  of  plaintiff's 
wife  from  injuries  sustained  by  reason  of  de- 
fendant's negligence,  her  husband  was  en- 
titled to  recover  the  cost  of  medical  ex- 
penses necessarily  incurred  by  reason  of  such 
injuries)  ;  Gulf.  etc..  R.  Co.  r.  Southwiek, 
(Civ:  App.  1895)  30  S.  W.  592. 

United  States. —  Hollvday  r.  The  David 
Reeves.  12  Fed.  Gas.  Nol  6,625,  5  Hughes  89. 

See  15  Cent.  Dig.  tit.  "Death,"  §  110. 

30.  Arkansas. —  St.  Loxiis,  etc.,  R.  Co.  V. 
McCain,  67  Ark.  377,  55  S.  W.  165;  St. 
Louis,  .etc.,  R.  Co.  i:  Sweet,  GO  Ark.  550,  31 
S.  W.  571:  Fordyce  v.  MeCants,  55  Airk. 
384,  18  S.  W.  371;  Little  Rock,  etc.,  R.  Co. 
V.  Voss,  (1892)   18  S.  W.  172. 

California. —  Redfield  v.  Oakland  Consol. 
St.  R.  Co.,  110  Cal.  277,  42  Pac.  822;  O'Cal- 
laghan  v.  Bode,  84  Cal.  489,  24  Pac.  269; 
Cook  r.  Clay  St.  Hill  R.  Co.,  60  Cal.  604; 
Myers  v.  San  Francisco,  42  Cal.  215. 

Georgia. —  Georgia  R.  Co.  r.  Pittman,  73 
Ga.  325. 

JiZinois.— Economv  Light,  etc.,  Co.  v.  Ste- 
phen, 187  111.  137,  58  N.  E.  359  [affirming 
87  111.  App.  220]  ;  Chicago  Edison  Co.  v. 
Moren,  185  111.  571,  57  N.  E.  773  [affirming 
86  111.  App.  152]  ;  Chicago  v.  Scholten,  75 


111.  468;  Chicago  v.  Major,  18  111.  349,  68 
Am.  Dec.  553;  Terre  Haute,  etc.,  R.  Co.  v. 
Williams,  69  111.  App.  392 ;  Leiter  v.  Kinnare, 
68  111.  App.  558;  Chicago,  etc.,  R.  Co.  v. 
Ptacek,  62  111.  App.  375;  Baltimore,  etc.,  R. 
Co.  V.  Then,  59  111.  App.  561;  North  Chicago 
St.  R.  Co.  V.  Brodie,  57  111.  App.  564;  Balti- 
more, etc.,  R.  Co.  V.  Stanley.  54  111.  App. 
215;  St.  Louis,  etc.,  R.  Co.  v.  Bauer,  53  HI. 
App.  525;  Ohio,  etc.,  R.  Co.  v.  Wangelin.  43 
111.  App.  324;  Treffert  v.  Ohio,  etc.,  R.  Co., 
36  111.  App.  93. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  i\  Bur- 
ton, 139  Ind.  357,  37  N.  E.  150,  38  N.  E. 
694;  Delphi  v.  Lowery,  74  Ind.  520,  39  Am. 
Rep.  98  ;  Citizens'  St.  R.  Co.  v.  Lowe,  12  Ind. 
App.  47,  39  N.  E.  165. 

liansas. —  St.  Louis,  etc.,  R.  Co.  v.  Erench, 
56  Kan.  584,  44  Pac.  12;  Union  Pac.  R.  Co. 
V.  Dunden,  37  Kan.  1,  14  Pac.  501 ;  Kansas 
Pae.  R.  Co.  v.  Cutter,  19  Kan.  83. 

Kentucky. — Louisville,  etc.,  R,  Co,  v.  Scott, 
108  Ky.  392,  56  S.  W.  674,  22  Ky.  L.  Rep. 
30,  50  L.  R.  A.  381 ;  Chesapeake,  etc.,  R.  Co. 
I'.  Judd,  106  Ky.  364,  50  S.  W.  539,  20  Ky. 
L.  Rep.  1978;  Louisville,  etc..  R.  Co.  v.  Gra- 
ham, 98  Ky.  688,  34  S.  W.  229,  17  Ky.  L. 
Rep.  1229;  Union  Warehouse  Co.  v.  Prewitt, 
50  S.  W.  964,  21  Ky.  L.  Rep.  67. 

Maine. —  Hobbs  v.  Eastern  R.  Co.,  66  Me. 
572. 

Minnesota. —  Gray  .v.  St.  Paul  City  R.  Co., 
87  Minn.  280,  91  N.  W.  1106;  Sieber  v.  Great 
Northern  R.  Co.,  76  Minn.  269,  79  N.  W. 
95;  Bolinger  v.  St.  Paul,  etc..  R.  Co.,  36 
Minn.  418,  31  N.  W.  856,  1  Am.  St.  Rep.  680. 

Mississippi. —  Vicksburg  v.  McLain,  67 
Miss.  4,  6  So.  774. 

Missouri. —  Tetherow  r.  St.  Joseph,  etc.,  R. 
Co.,  98  Mo.  74,  11  S.  W.  310.  14  Am.  St. 
Rep.  617. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Yoting, 
■(1903)  93  N.  W.  922;  Johnson  r.  Missouri 
Pae.  R.  Co.,  18  Nebr.  690,  26  N.  W.  347. 

New  Jereey. — ^Garbaoeio  r.  .Jersev  City,  etc., 
R.  Co.,  (Sup.  1902)  53  Atl.  707";  Williams 
)•.  Camden,  .etc.,  R.  Co.,  (Sup.  1897)  37  Atl. 
1107. 

Neiv  York. —  Houghkirk  r.  Delaware,  etc., 
Canal  Co.,  92  N.  Y.  219,  44  Am.  Rep.  370: 
O'Mara  v.  Hudson  River  R.  Co..  38  N.  Y.  445, 
98  Am.  Dec.  61 ;  Scarpati  v.  Metropolitan  St. 
R.  Co.,  69  N.  Y.  App.  Div.  609.  74  N.  Y. 
Suppl.  499:  Racine  v.  Erie  R.  Co.,  69  N.  Y. 
App.  Div.  437,  74  N.  Y.  Suppl.  977;  Reilly  v. 
Brookl^-n  Heights  R.  Co..  65  N.  Y.  App.  Div. 
453,  72  N.  Y.'  Suppl.  1080:  Beecher  v.  Long 
Island  R.  Co.,  53  N.  Y.  App.  Div.  324.  65 
N.  Y.  Suppl.  642;  Wallace  v.  Third  Ave.  R. 
Co.,  36  N.  Y.  App.  Div.  57,  55  N.  Y.  Suppl. 
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stated  :  to  justify  interference  l)y  the  court  witli  the  verdict  of  tlie  jury,  it  must 
appear  that  some  rule  of  law  has  beeji  violated,  or  else  that  the  verdict  is  no 
excessive  or  grossly  inadequate  as  to  indicate  partiality,  passion,  or  prejudice  in 
the  minds  of  the  jurors.'^^    This  rule  has  likewise  been  applied  in  actions  for  the 


132;  Kane  i\  Mitchell  Transp.  Co.,  fiO  Hun 
65,  35  N.  Y.  Siippl.  581;  Johnson  v.  Long 
Island  E.  Co.,  80  Hun  30<3,  30  N.  Y.  Suppl. 
318;  Bowles  t.  Rome,  etc.,  R.  Co.,  46  Hun 
324;  Erwin  v.  Neversink  Steamboat  Co.,  23 
Him  573;  Kelly  v.  Twenty-third  St.  R.  Co., 
14  Daly  418;  Conklin  v.  Tice,  1  N  Y.  Suppl. 
803. 

Pennsylvania.  —  Pennsylvania  E.  Co.  v. 
Bantom,  54  Pa.  St.  495. 

Tennessee. —  Illinois  Cent,  R.  Co.  v.  Spence, 
93  Tenn,  173,  23  S,  W,  211,  42  Am,  St.  Rep. 
907. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Geiger,  79 
Tex.  13,  15  S.  W.  214;  St.  Louis,  etc.,  R.  Co. 
V.  Johnston,  78  Tex.  536,  15  S.  W.  104;  Pas- 
chal V.  Owen,  77  Tex.  583,  14  S.  W.  203; 
Missouri  Pac.  R.  Co.  v.  Henry,  75  Tex.  220, 
12  S.  W.  828 ;  Missouri  Pac.  R.  Co.  r.  Lehm- 
berg,  75  Tex.  61,  12  S.  W.  838;  Texas,  etc., 
R.  Co.  V.  Lester,  75  Tex.  56,  12  S.  W.  95.5; 
Brunswig  v.  White,  70  Tex.  504,  8  S.  W.  85; 
International,  etc.,  R.  Co.  v.  Ormond,  64 
Tex.  485;  Missouri,  etc.,  R.  Co.  Ferris,  23 
Tex.  Civ.  App.  215,  55  S.  W.  1119;  Gulf, 
etc.,  R.  Co.  i-.  Delaney,  22  Tex.  Civ.  App. 
427,  55  S.  W.  538;  Missouri,  etc.,  E.  Co.  e, 
Gilmore,  (Civ.  App.  1899)  53  S.  W.  61; 
International,  etc.,  E.  Co.  v.  Knight,  (Civ. 
App.  1899)  52  S.  W.  640;  Texas,  etc.,  E.  Co. 
i:  Spence,  (Civ.  App.  1899)  52  S.  W.  562; 
Ft.  Worth,  etc.,  R.  Co.  v.  Kime,  (Civ.  App. 
1899)  51  S.  W.  558;  Houston,  etc.,  E.  Co.  -v. 
Loeffler,  (Civ.  App.  1899)  51  S.  W.  536; 
Gulf,  etc..  R.  Co.  V.  Royall,  (Civ.  App.  1898) 
43  S.  W.  815;  San  Antonio  St.  E.  Co.  v.  Een- 
ken,  (Civ.  App.  1897)  38  S.  W.  820;  Gulf, 
etc.,  E.  Co.  V.  Duvall,  12  Tex.  Civ.  App.  348, 
35  S.  W.  699;  Tyler  Southeastern  E.  Co.  v. 
MeMahon,  (Civ.  App.  1896)  34  S.  W.  796; 
Gulf,  etc.,  E.  Co.  r.  Johnson,  10  Tex.  Civ. 
App.  254.  31  S.  W.  255;  International,  etc., 
E.  Co.  r.  McNeel,  (Civ.  App.  1895)  29  S.  W. 
1133;  Austin  Eapid  Transit  E.  Co.  V.  Cullen, 
(Civ.  App.  1895)  29  S.  W.  256. 

Virginia. —  Norfolk,  etc.,  E.  Co.  v.  De 
Board.  91  Va.  700,  22  S.  E.  514,  29  L.  E.  A. 
825. 

Washifigton. —  Vowell  v.  Issaquah  Coal  Co., 
31  Wash.  103,  71  Pac.  725. 

Wisconsin. —  Annas  v.  Milwaukee,  etc.,  E. 
Co.,  67  Wis.  46,  ,30  N.  W.  282,  58  Am.  Eep. 
848:  Muleairns  v.  Janesvillo,  67  Wis.  24,  29 
N.  W.  565;  Ewen  v.  Northwestern  E.  Co.,  38 
Wis.  613. 

United  F!fates.—  T]ie  0.  L.  Hallenbeck,  119 
Fed.  468;  Nickcrson  i\  Bigelow,  62  Fed.  900; 
In  re  I Iiiiiilioldt  Lumber  Manufacturers'  As- 
soc., 60  K<mI.  4'.:!H. 

See  15  Cent.  Dig.  tit.  "Death,"  S  120  et 
seq. 

31.  Alahama,. —  McGhee  WilliH,  134  Ala. 
281.  32  So.  301. 

ArkansuR. —  St.  Louis,  etc.,  E.  Co.  r.  Ma- 
honey.  (inOO)  55  S.  W.  840;  St.  Louis,  etc., 
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R.  Co.  Bobbins,  57  Ark.  377,  21  S.  W.  886; 
St.  Louis,  etc.,  E.  Co.  v.  Maddrv,  .57  Ark. 
306,  21  S.  W.  472;  St.  Louis,  etc.,  R.  Co. 
0.  Davis,  55  Ark.  462.  18  o.  W.  628. 

Connecticut  —  Hesse  v.  Meriden,  etc..  Tram- 
way Co.,  75  Conn.  571,  54  Atl.  299;  Nelson  v. 
Branford  Lighting,  etc.,  Co.,  75  Conn.  548, 
54  Atl.  303. 

Georgia. —  Georgia,  etc.,  E.  Co.  /;.  Mathews, 
116  Ga.  424,  42  S.  E.  771;  Western,  etc.,  R. 
Co.  r.  Hyer,  113  Ga.  770.  39  S.  E.  447;  Cen- 
tral E.  Co.  V.  Crosby,  74  Ga.  737,  58  Am. 
Eep.  463. 

Illinois. —  Chicago,  etc.,  E.  Co.  c.  Boni- 
field,  104  111.  223;'  Cicero,  etc.,  E.  Co.  v. 
Boyd,  95  111.  App.  510;  O  Fallon  Coal  Co.  k. 
Laquet,  89  111.  App.  13;  Chicago,  etc..  E.  Co. 
V.  Des  Lauriers,  40  111.  App.  654;  Chicago, 
etc.,  R.  Co.  V.  Kelly,  28  111.  App.  655;  Chi- 
cago, etc.,  E.  Co.  r.  Adler,  28  111.  App.  102; 
Chicago,  etc.,  E.  Co.  v.  Blank,  24  111.  App. 
438;  Chicago  v.  Kimball,  18  111.  App.  240; 
Wabash,  etc.,  E.  Co.  v.  Shevers,  18  111.  App. 
52. 

Indiana. —  Malott  v.  Shimer,  153  Ind.  35, 

54  N.  E.  101.  74  Am.  St.  Eep.  313:  Wabash 
V.  Carver,  129  Ind.  552,  29  N.  E.  25,  13 
L.  E.  A.  851;  Howard  County  v.  Legg,  110 
Ind.  479,  11  N.  E.  612;  Jeffersonville,  etc., 
E.  Co.  r.  Eiley.  39  Ind.  568;  Ohio,  etc.,  E. 
Co.  V.  Hill,  7  Ind.  App.  255,  34  N.  E.  646. 

Iowa. —  Bell  v.  Clarion,  120  Iowa  332,  94 
N.  W.  907;  Haas  v.  Chicago,  etc.,  E.  Co.,  90 
Iowa  259,  57  N.  W.  894;  Moore  v.  Keokuk, 
etc.,  E.  Co.,  89  Iowa  223,  56  N.  W.  430;  Mc- 
Derraott  v.  Iowa  Falls,  etc.,  E.  Co.,  (1891) 
47  N.  W.  1037 ;  Walter  v.  C.  D.  &  M.  E.  Co., 
39  Iowa  33. 

Kansas. —  Atchison,  etc..  E.  Co.  r.  Hughes, 

55  Kan.  491,  46  Pac.  919.' 

Kentucky. —  Louisville,  etc.,  E.  Co.  v. 
Brooks,  83  Ky.  129,  4  Am.  St.  Eep.  135; 
Chesapeake,  etc.,  E.  Co.  r.  Dupee,  67  S.  W. 
15,  29  Kv.  L.  Eep.  2349;  Louisville,  etc.,  R. 
Co.  1-.  Shivell,  18  S.  W.  944,  13  Ky.  L.  Rep. 
902. 

Maine. —  Hobbs  v.  Eastern  R.  Co.,  66  Me. 
572. 

Missouri. —  Geismann  i'.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654;  Lee 
V.  Knapp,  155  Mo.  610,  56  S.  W.  458. 

Neny  York. —  Sternfels  r.  Metropolitan  St. 
R.  Co.,  174  N.  Y.  512,  60  N.  E.  1117:  Wood- 
worth  r.  New  York  Cent.,  etc.,  E.  Co.,  170 
N.  Y.  589,  63  N.  E.  1123;  Buckley  r.  New 
York,  etc.,  R.  Co.,  73  N.  Y.  App.  Div.  5S7, 
77  N.  Y.  Suppl.  128;  Sternfels  v.  Metropoli- 
tan St.  R.  Co.,  73  N.  Y.  App.  Div.  494.  77 
N.  Y.  Suppl.  309;  Ericius  r.  Brooklyn 
Heights  E.  Co..  63  N.  Y.  App.  Div.  353,  71 
N.  Y.  Suppl.  596;  Johnson  V.  Rochester  E. 
Co.,  61  N.  Y.  App.  Div.  12,  70  N.  Y.  Suppl. 
113;  Douglass  r.  Northern  Cent.  R.  Co.,  50 
N.  Y.  App.  Div.  470,  60  N.  Y.  Suppl.  370; 
Woodworth  r.  New  York  Cent.,  etc.,  R.  Co., 
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death  of  minor  cliildren,  where  there  was  nothing  to  show  passion,  prejudice,  or 
ignorance  on  the  part  of  the  jnrj'/'  Again  in  cases  where  tlie  evidonce  sliowed 
gross  ne^Hgence  on  tlie  part  of  defendant,  the  courts  have  refused  to  disturb  an 
award  ol  damages  which  would  ordinarily  be  regarded  as  excessive.^ 


55  N.  Y.  App.  Div.  23,  66  N.  Y.  Suppl.  10V2; 
Fitzgerald  v.  New  York  Cent.,  etc.,  R.  Co., 
37  N.  Y.  App.  Div.  127,  58  N.  Y.  Suppl. 
1124;  Felice  c.  New  York  Cent.,  etc.,  R.  Co., 
14  N.  Y.  App.  Div.  345,  43  N.  Y.  Suppl.  922; 
Purcell  c.  Lauer,  14  N.  Y.  App.  Div.  33,  43 
N.  Y.  Suppl.  988,  4  N.  Y.  Annot.  Cas.  129; 
Medinger  v.  Brooklyn  Heights  R.  Co.,  6  N.  Y. 
App.  Div.  42,  39  N.  Y.  Suppl.  613:  Walls  r. 
Rochester  R.  Co.,  92  Hun  581,  36  N.  Y. 
Suppl.  1102;  Lj^ons  v.  Second  Ave.  R.  Co., 
89  Hun  374,  35  N.  Y.  Suppl.  372,  2  N.  Y. 
Annot.  Cas.  402. 

O/iio.— Lake  Shore,  etc.,  R.  Co.  r.  Schultz, 
19  Ohio  Cir.  Ct.  639;  Toledo  St.  R.  Co.  c. 
Mamniet,  13  Ohio  Cir.  Ct.  591. 

Tennessee. —  Rosenbaum  r.  Shoffner,  9'8 
Tenn.  624,  40  S.  W.  1086;  Tennessee  Coal, 
etc.,  Co.  V.  Roddy,  85  Tenn.  400,  5  S.  W. 
286. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Robertson, 
82  Tex.  657,  17  S.  W.  1041,  27  Am.  St.  Rep. 
929:  East  Line,  etc.,  R.  Co.  v.  Smith,  65 
Tex.  167 ;  International,  etc.,  R.  Co.  v.  Or- 
mond,  64  Tex.  485 ;  lexas  Loan  Agency  r. 
Fleming,  18  Tex.  Civ.  App.  668,  46  S.  W. 
63:  San  Antonio,  etc.,  R.  Co.  r.  Harding,  11 
Tex.  Civ.  App.  497,  33  S.  W.  373. 

West  Virginia. —  Turner  v.  Norfolk,  etc., 
R.  Co.,  40  W.  Va.  675,  22  S.  E.  83. 

Wisconsiit. —  Wiltse  i:  Tilden,  77  Wis.  152, 
46  N.  W.  234. 

United  States.— Chicago,  etc.,  R.  Co.  v. 
Whitton,  13  Wall.  270,  20  L.  ed.  571  [affirm- 
incj  29  Fed.  Cas.  No.  17,597,  2  Biss.  282]  ; 
Voelker  v.  Chicago,  etc.,  R.  Co.,  116  Fed. 
867 ;  Humboldt  Lumber  Manufacturers'  As- 
soc. V.  Christopherson,  73  Fed.  239,  19 
C.  C.  A.  481.  46  L.  R.  A.  264  [affirming  60 
Fed.  428] ;  Harkins  v.  Pullman  Palace  Car 
Co.,  52  Fed.  724. 

See  15  Cent.  Dig.  tit.  "Death,"  §  120  et 
seq. 

32.  Death  of  minor  child. —  In  the  follow- 
ing cases  it  was  held  that  the  verdict  was 
not  sufficiently  excessive  to  warrant  a  re- 
versal : 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v.  Bar- 
ker, 39  Ark.  491. 

California. —  Nehrbas  v.  Central  Pac.  R. 
Co.,  62  Cal.  320;  Myers  v.  San  Francisco,  42 
Cal.  215. 

Idaho. —  York  v.  Pacific,  etc.,  R.  Co.,  69 
Pac.  1042. 

Illinois. —  Joliet  v.  Weston,  123  111.  641, 
14  N.  E.  665  [affirming  22  111.  App.  225] ; 
Chicago,  etc..  R.  Co.  v.  Becker.  84  111.  483: 
Chicago  r.  Hesing,  83  111.  204,  35  Am.  Rep. 
378:  Baltimore,  etc.,  R.  Co.  v.  Then,  59  111. 
App.  501:  Chicago,  etc..  R.  Co.  v.  Des  Lau- 
riers,  40  111.  App.  654;  Chicasro.  etc..  R.  Co. 
r.  Wilson,  35  Til.  App.  346;  Illinois  Cent.  R. 
Co.  r.  Slater,  28  111.  App.  73:  Consolidated 
Ice  Mach.  Co.  c.  Kiefer,  26  111.  App.  466. 


Indiana. —  Chicago,  etc.,  R.  Co.  v.  Branyan, 
10  Ind.  App.  570,  37  1\.  E.  190. 

loiva. —  Eginoire  r.  Union  Countv.  112  Iowa 
558,  84  N.  W.  758. 

Kansas. —  Union  Pac.  R.  Co.  u.  Dunden,  37 
Kan.  1,  14  Pac.  501. 

Michigan. —  Cooper  r.  Lake  Shore,  etc.,  R. 
Co.,  66  Mich.  261,  33  N.  W.  300,  11  Am.  St. 
Rep.  482. 

Minnesota. —  Strutzel  r.  St.  Paul  City  R. 
Co.,  47  Minn.  543,  50  N.  W.  090. 

Missouri. —  Franke  i'.  St.  Louis,  110  Mo. 

516,  19  S.  W.  938;  Stumbo  v.  Duluth  Zinc 
Co.,  100  Mo.  App.  635,  75  S.  W.  185. 

Nebraska. —  Omaha  r.  Bowman,  63  Nebr. 
333,  88  N.  W.  521;  Omaha  v.  Richards,  49 
Nebr.  244,  68  N.  W.  528;  Post  v.  Olmsted, 
47  Nebr.  893,  66  N.  W.  828. 

New  York. — ■  Morris  v.  Metropolitan  St.  R. 
Co.,  170  N.  Y.  592,  63  N.  E.  1119  :  Twist  r. 
Rochester,  165  N.  Y.  619,  59  N.  E.  1131 
[affirming  37  N.  Y.  App.  Div.  307,  55  N.  Y. 
Suppl.  850] ;  Quinn  v.  Pietro,  38  N.  Y.  App. 
Div.  484,  56  N.  Y.  Suppl.  419;  Heinz  v. 
Brooklyn  Heights  R.  Co.,  91  Hun  640,  36 
N.  Y.  Suppl.  ^675 ;  Ahern  v.  Steele,  48  Hun 

517,  1  N.  Y.  Suppl.  259  [reversed  in  115  N.  Y. 
203,  22  N.  E.  193,  12  Am.  St.  Rep.  778,  5 
L.  R.  A.  449]  ;  Pineo  v.  New  York  Cent.,  etc., 
R.  Co.,  34  Hun  80 ;  Houghkirk  v.  Delaware, 
etc.,  Canal  Co.,  28  Hun  407  [affirming  11  Abb. 
N.  Cas.  72,  63  How.  Pr.  328] ;  Oldfield  v. 
New  York,  etc.,  R.  Co..  3  E.  D.  Smith  103; 
Huerzeler  v.  Central  Cross  Town  R.  Co.,  1 
Misc.  136,  20  N.  Y.  Suppl.  676. 

Ohio.  —  Ashtabula  Rapid  Transit  Co.  v. 
Dagenbach,  11  Ohio  Cir.  Dec.  307. 

Pennsylvania. —  Hoon  v.  Beaver  Valley 
Traction  Co.,  204  Pa.  St.  369,  54  Atl.  270. 

Tennessee. —  Southern  Queen  Mfg.  Co.  v. 
Morris,  105  Tenn.  654,  58  S.  W.  651. 

Texas. —  Taylor,  etc.,  R.  Co.  r.  Warner. 
(Civ.  App.  1900)  60  S.  W.  442:  Citizens' 
R.  Co.  V.  Washington,  24  Tex.  Civ.  App.  422, 
.5S  S.  W.  1042;  Taylor,  etc.,  R.  Co.  v.  War- 
ner, (Civ.  App.  1895)  31  S.  W.  66:  Austin 
Rapid  Transit  R.  Co.  v.  Cullen.  (Civ.  App. 
1895)  29  S.  W.  256;  San  Antonio  St.  R.  Co. 
V.  Watzlavziek,  (Civ.  App.  1894)  28  S.  W. 
115. 

Wisconsin. —  Schrier  r.  Milwaukee,  etc.,  R. 
Co..  65  Wis.  457,  27  N.  W.  167;  Johnson  r. 
Chicago,  etc.,  R.  Co.,  64  Wis.  425.  26  N.  W. 
223;  Hoppe  r.  Chicago,  etc.,  R.  Co.,  61  Wis. 
357,  21  N.  W.  227. 

United  States. —  The  Oceanic.  61  Fed.  338; 
Ross  r.  Texas,  etc.,  R.  Co..  44  Fed.  44. 

See  15  Cent.  Dig.  tit.  "Death,"  §  128. 

33.  Gross  negligence. —  In  the  following 
cases  the  verdict  was  held  not  to  be  ex- 
cessive: Chicago,  etc.,  R.  Co.  v.  Boniiield, 
104  111.  223:  Chicago,  etc.,  R.  Co.  v.  Garvy, 
58  111.  83:  Louisville,  etc.,  R.  Co.  v.  Brooks, 
83  Ky.  129,  4  Am.  St.  Rep.  135:  Chiles  v. 

[Ill,  F,  3,  a,  (i)] 
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(ii)  LiMiTATiom  OF  Rule — (a)  Where  Damages  Are  Excenswe.  However, 
the  discretion  of  tlie  jury  in  awarding  damages  is  under  the  control  of  tlie  court, 
and  damages  out  of  all  proportion  to  the  actual  earnings  of  the  deceased  or  to  any 
reasonable  expectation  of  pecuniary  benefit  from  him  will  not  be  allowed;'^  and 
where  tlie  circumstances  of  the  case  or  the  evidence  produced  indicate  tliat  the 
verdict  was  the  result  of  bias,  prejudice,  or  gross  overestimate  the  courts  have  not 
hesitated  to  set  such  verdict  aside.'''^    The  courts  have  shown  less  hesitation  in 


Drake,  2  Mete.  (Ky.)  146,  74  Am.  Dee.  400; 
Chesapeake,  etc.,  R.  Co.  v.  Hendricks,  88 
Tenn.  710,  13  S.  W.  696,  14  S.  W.  488. 

34.  Alabama. —  McAdory  v.  Louisville,  etc., 
R.  Co.,  94  Ala.  272,  10  So.  507. 

California. —  Fox  v.  Oakland  Consol.  St.  R. 
Co.,  118  Cal.  55,  50  Pae.  25,  02  Am.  St.  Rep. 
216. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Spencer, 
27  Colo.  313,  61  Pac.  606,  51  L.  R.  A.  121. 

Georgia. —  Atlantic,  etc.,  R.  Co.  v.  Newton, 
85  Ga.  517,  11  S.  E.  776. 

Illinois. —  West  Chicago  St.  R.  Co.  v.  Ma- 
bie,  77  111.  App.  176;  Leiter  v.  Kinnare,  68 
111.  App.  558 ;  Chicago,  etc.,  R.  Co.  v.  Gunder- 
son,  65  111.  App.  638;  iialtimore,  etc.,  R.  Co. 
V.  Stanley,  54  111.  App.  215;  Chicago  City  R. 
Co.  V.  Gillam,  27  111.  App.  386;  Andrews  v. 
Boedecker,  17  111.  App.  213. 

loioa. —  Rose  v.  Des  Moines  Valley  R.  Co., 
39  Iowa  .246;  Sherman  v.  Western  Stage  Co., 
24  Iowa  515. 

Kansas. —  Atchison,  etc.,  R.  Co.  i-.  Ryan.  62 
Kan.  682,  64  Pae.  603;  Atchison,  etc.,  R.  Co. 
V.  BroATO,  26  Kan.  443 ;  St.  Louis,  etc.,  R.  Co. 
V.  Blinn,  10  Kan.  App.  468,  62  Pac.  427. 

Louisiana. —  Cline  v.  Crescent  City  R.  Co., 
42  La.  Ann.  35,  7  So.  66. 

Maine. —  Conley  v.  Maine  Cent.  R.  Co.,  95 
Me.  149,  49  Atl.  668;  McKay  v.  New  England 
Dredging  Co.,  92  Me.  454,  43  Atl.  29;  Welch 
V.  Maine  Cent.  R.  Co.,  86  Me.  552,  30  Atl. 
116.  25  L.  R.  A.  658. 

Michigan. —  Nelson  v.  Lake  Shore,  etc.,  R. 
Co.,  104  Mich.  582,  62  N.  W.  993:  Chicago, 
-etc.,  R.  Co.  r.  Bayfield,  37  Mich.  205. 

i\^ew  Jersey. —  Grieve  v.  North  Jersey  St. 
R.  Co.,  65  N'.  J.  L.  409,  47  Atl.  427. 

New  York. —  Stevens  v.  Vmon  R.  Co.,  75 
N.  Y.  App.  Div.  002,  78  N.  Y.  Suppl.  624; 
Dinnihan  v.  Lake  Ontario  Beach  Imp.  Co.,  8 
N.  Y.  App.  Div.  509,  40  N.  Y.  Suppl.  764; 
Klemm  v.  New  York  Gent.,  etc.,  R.  Co.,  78 
Hun  277,  28  N.  Y.  Suppl.  861 ;  Bierbauer  i'. 
New  York  Cent.,  etc.,  R.  Co.,  15  Hun  559; 
Mclntvre  v.  New  York  Cent.  R.  Co.,  47  Barb. 
515. 

Rhode  Island. —  Flalierty  v.  New  York,  etc., 
R.  Co,,  (  1S9(;)  35  Atl.  :iOS. 

'rciivcsscc. —  Louisville,  etc.,  R.  Co.  V. 
Stacker,  80  Tenn.  343,  6  S,  W.  737,  6  Am. 
St.  Rep.  840;  Chesapeake,  etc.,  R.  Co.  V. 
Higgins,  85  Tenn.  620,  4  S.  W.  47. 

Texas. —  Southern  Pac.  Co.  v.  Winton,  27 
Tex.  Civ.  Ai)p.  503,  66  S.  W.  477;  San  An- 
tonio, etc.,  11.  Co.  v..  Waller,  27  Tex.  Civ.  App. 
44,  05  S.  W.  210;  Atchison,  etc.,  R.  Co.  ??. 
Van  Belle,  26  Tex.  Civ.  App.  511,  64  S.  W. 
307:  San  Antonio,  (^tc,  It.  (V).  v.  Engelhorn, 
24  Tex.  Civ.  App.  324,  62  K.  W.  561,  65  S.  W. 
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08;  Gulf,  etc.,  R,  Co.  v.  Johnson,  1  Tex.  Civ. 
App.  103,  20  S.  W.  1123. 

Utah. — -English  v.  Southern  Pae.  Co.,  13 
Utah  .407,  45  Pac.  47,  57  Am.  St.  Rep.  772, 
35  L.  R.  A.  155. 

Washington. — Walker  v.  McNeill,  17  Wash. 
582,  50  Pae.  518;  Klep.seh  f.  Donald,  4  Wash. 
436,  30  Pac.  901,  31  Am.  St.  Rep.  9.36. 

Wisconsin. —  Innes  r.  Milwaukee,  103  Wis. 
582,  79  N.  W.  783;  Rudiger  Chicago,  etc., 
R.  Co.,  101  Wis.  292,  77  N.  W.  169';  Potter 
V.  Chicago,  etc.,  R.  Co.,  22  Wis.  615. 

United,  Htates. — Lindsti-om  v.  International 
Nav.  Co.,  117  Fed.  170;  The  Robert  Graham 
Dun,  70  Fed.  270,  17  C.  C.  A.  90. 

Canada. — Hutton  v.  Windsor,  34  U.  C.  Q.  B. 
487. 

See  15  Cent.  Dig.  tit.  "Death,"  §  125  et 
seq. 

35.  Arlcansas. —  St.  Louis,  etc..  R.  Co.  r. 
Dawson,  68  Ark.  1,  56  S.  W.  46 ;  Little  Rock, 
etc.,  R.  Co.  V.  Barker.  33  Ark.  350,  .34  Am. 
Rep.  44. 

California. —  Harrison  v.  Sutter  St.  R.  Co.. 
116  Cal.  156.  47  Pac.  1019;  Morgan  v. 
Southern  Pac.  Co.,  95  Cal.  510,  30  Pac.  603, 
29  Am.  St.  Rep.  143,  17  L.  R.  A.  71. 

Illinois. —  North  Chicago  St.  R.  Co.  v. 
Wrixon,  51  111.  App.  307;  Chicago,  etc.,  R. 
Co.  V.  Adamick,  33  111.  App.  412. 

Indiana. —  Pennsylvania  Co.  v.  Lilly,  73 
Ind.  252 ;  Indianapolis  Commercial  Club  r. 
Hilliker,  20  Ind.  App.  239,  50  N.  E.  578. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Creighton,  106  Ky.  42,  50  S.  W.  227,  20  Ky. 
L.  Rep.  1898. 

Louisiana. —  Hamilton  r.  Morgan's  Louisi- 
ana, etc..  Steamship  Co.,  42  La.  Ann.  824,  8 
So.  586. 

il/ai?!e.— Ramsdell  v.  Gradv,  97  Me.  319, 
54  Atl.  763 ;  Ward  r.  Maine  Cent.  R.  Co.,  96 
Me.  136,  51  Atl.  947. 

Mississippi. —  Cumberland  Telephone,  etc., 
Co.  V.  Pitehford,  (1901)  30  So.  41;  Vicks- 
burg  v.  McLain,  67  Miss.  4,  6  So.  774. 

Missouri. —  Parsons  v.  Missoin-i  Pae.  R. 
Co.,  94  Mo.  286,  6  S.  \v.  464;  Hickman  r. 
Missouri  Pac.  R.  Co.,  22  Mo.  Apj).  344. 

IVeif  Jersey. —  Frank  v.  Pennsvlvania  R. 
Co.,  (Sup.  i903)  55  Atl.  691;"Geiger  r. 
Worthen,  etc.,  Co.,  66  N.  J.  L.  576,  49  Atl. 
918;  Graliam  r.  Consolidated  Traction  Cn , 
62  N.  J.  L.  90,  40  Atl.  773;  Jaekson  l\  Con- 
solidated Traction  Co.,  59  N.  J.  L.  25,  35 
Atl.  754. 

New  York. —  Houglikirk  r.  Delaware,  etc., 
Canal  Co.,  92  N.  Y.  219.  44  Am.  Rep.  370; 
Ijane  r.  Brooklvn  Heights  R.  Co.,  85  N.  V. 
App.  Div.  85,  82  N.  Y.  Suppl.  1057:  Stillings 
r.  Metropolitan  St.  R.  Co.,  84  N.  Y.  App. 
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setting  aside  the  verdict  where  tlie  action  is  brought  for  the  benefit  of  next  of 
kill  not  dependent  upon  tlie  deceased,  than  where  the  action  is  for  the  benefit  of 
the  widow  or  children,  and  where  the  anionnt  awarded  is  clearly  in  excess  of  the 
expectation  of  pecuniary  benefit  to  be  derived  from  deceased  by  snch  next  of  kin 
the  judgment  will  be  reversed.^^ 

(b)  ^Yhere  Damages  Are  Palpably  Inadequate.  Likewise  in  the  absence  of 
statutory  prohibition^^  the  court  may  set  aside  the  verdict  where  the  amount  of 
damages  awarded  is  grossly  and  palpably  inadequate.^ 


Div.  201,  82  N.  Y.  Suppl.  726;  Smith  r.  Le- 
high Valley  R.  Co.,  61  N.  Y.  App.  Div.  46, 
69  N.  Y.  Suppl.  1112;  Schaffer  v.  Baker 
Transfer  Co.,  29  N.  Y.  App.  Div.  459,  51 
N.  Y.  Suppl.  1092;  Cooper  r.  New  York,  etc., 
R.  Co.,  25  N.  Y.  App.  Div.  383,  49  N.  Y. 
Suppl.  481;  Tavlor  v.  Long  Island  R.  Co.,  16 
N.  Y.  App.  Div.  1,  44  N.  Y.  Suppl.  820; 
Schmitt  V.  Metropolitan  L.  Ins.  Co.,  13  N.  Y. 
App.  Div.  120,  43  N.  Y.  Suppl.  318;  Seeley 
i;.  New  Yofk  Cent.,  etc.,  R.  Co.,  8  N.  Y.  App. 
Div.  402,  40  N.  Y.  Suppl.  866;  Lehman  v. 
Brookljni,  29  Barb.  234. 

07ti'o.— Erie  R.  Co.  v.  McCormick,  24  Ohio 
Cir.  Ct.  86. 

Texas. —  Trinity  Valley  R.  Co.  v.  Stewart, 
(Civ.  App.  1901)  62  S.  W.  1085;  Inter- 
national, etc.,  R.  Co.  V.  Jones,  (Civ.  App. 
1901)  60  S.  W.  978;  Galveston,  etc.,  R.  Co. 
c.  Johnson,  24  Tex.  Civ.  App.  180,  58  S.  W. 
622;  Galveston,  etc.,  R.  Co.  v.  Miller,  (Civ. 
App.  1900)  57  S.  W.  702. 

Vtah. —  Riley  v.  Salt  Lake  Rapid  Transit 
Co.,  10  Utah  428,  37  Pac.  681. 

See  15  Cent.  Dig.  tit.  "Death,"  §  125  et 
seq. 

Remittitur  by  trial  court. —  The  rule  has 
been  laid  down  in  several  jurisdictions,  how- 
ever, that  the  trial  court  has  no  authority  to 
direct  a  remittitur  of  part  of  the  verdict,  but 
sliould  set  such  verdict  aside  where  it  i,s 
clearly  excessive  or  is  not  supported  by  the 
evidence.  St.  Louis,  etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.  1896)  37  S.  W.  992.  See 
also  Missouri,  etc.,  R.  Co.  v.  Perry,  8  Tex. 
Civ.  App.  78,  27  S.  W.  496;  and,  generally. 
Damages. 

36.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  r. 
Robbins,  57  Ark.  377,  21  S.  W.  886. 

Illinois. —  Chicago  Terminal  Transfer  R. 
Co.  1-.  Helbreg,  99  111.  App.  563;  Chicago, 
etc.,  R.  Co.  V.  Downey,  96  111.  App.  398 ;  East 
St.  Louis  Electric  St.  R.  Co.  v.  Bums,  77  111. 
App.  529. 

Iowa. — Hively  v.  Webster  County,  117  Iowa 
672,  91  N.  W.  1041 ;  Rose  v.  Des  Moines  Val- 
ley R.  Co.,  39  Iowa  246. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Brown, 
26  Kan.  443. 

Kentucky. —  Board  Internal  Imp.  v.  Moore, 
60  S.  W.  417,  23  Ky.  L.  Rep.  1885. 

Louisiana. —  Rice  v.  Crescent  City  R.  Co., 
51  La.  Ann.  108,  24  So.  791. 

Michigan. —  Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  205. 

Is^ew  Jersey. —  Rafferty  v.  Erie  R.  Co.,  66 
N.  J.  L.  444,  49  Atl.  456 ;  Rowe  v.  New  York, 
etc..  Tel.  Co.,  66  N.  J.  L.  19,  48  Atl.  523; 
Graham   v.   Consolidated   Traction   Co.,  64 


N.  J.  L.  10,  44  Atl.  964;  May  v.  West  Jersey, 
etc.,  R.  Co.,  62  N.  J.  L.  67,  42  Atl.  165; 
Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151. 

TSleiD  York. —  Wells  v.  New  York  Cent.,  etc  , 
R.  Co.,  78  N.  Y.  App.  Div.  1,  78  N.  Y.  Suppl. 
991 ;  Connaughton  v.  Sun  Printing,  etc.,  As- 
soc., 73  N.  Y.  App.  Div.  316,  76  N.  Y.  Suppl. 
755 ;  Kellogg  v.  Albany,  etc.,  R.,  etc.,  Co.,  72 
N.  Y.  App.  Div.  321,  76  N.  Y.  Suppl.  85,  11 
N.  Y.  Annot.  Cas.  50;  O'Connor  v.  Union  R. 
Co.,  67  N.  Y.  App.  Div.  99,  73  N.  Y.  Suppl. 
606 ;  Carpenter  v.  Buffalo,  etc.,  R.  Co.,  38  Hun 
116;  Bierbauer  v.  New  York  Cent.,  etc.,  Co., 
15  Hun  559;  McDonald  v.  Metropolitan  St. 
R.  Co.,  36  Misc.  703,  74  N.  Y.  Suppl.  367. 

Ohio. —  Bond  Hill  v.  Atkinson,  10  Ohio  Cir. 
Ct.  470,  9  Ohio  Cir.  Dec.  185. 

United  States. —  Serensen  v.  Northern  Pac. 
R.  Co.,  45  Fed.  407. 

See  15  Cent.  Dig.  tit.  Death,"  §  125  et  seq. 
See  also  Mexican  Nat.  R.  Co.  v.  Finch,  8  Tex. 
Civ.  App.  409,  27  S.  W.  1028. 

37.  In  several  jurisdictions  statute  have 
been  enacted  prohibiting  the  granting  of  a  new 
trial  on  account  of  the  smallness  of  the  dam- 
ages, in  actions  for  injuries  to  the  person, 
and  actions  for  death  by  wrongful  act  have 
been  held  to  be  within  the  purview  of  such 
statutes.  Gann  v.  Worman,  69  Ind.  458 ; 
Kinser  v.  Soap  Creek  Coal  Co.,  85  Iowa  26, 
51  N.  W.  1151;  Gentile  v.  Cincinnati  St.  R. 
Co.,  6  Ohio  S.  &  C.  PL  Dec.  Ill,  4  Ohio 
N.  P.  9. 

38.  The  verdict  was  set  aside  in  the  fol- 
lowing cases : 

Alabama. —  James  v.  Richmond,  etc.,  R. 
Co.,  92  Ala.  231,  9  So.  335. 

California. —  Wolford  v.  Lyon  Gravel  Gold 
Min.  Co.,  63  Cal.  483  (where  under  the  evi- 
dence the  appellate  court  said  that  the  verdict 
in  the  case  was  trifling  with  the  form  of  the 
law)  ;  Mariani  v.  Dougherty,  46  Cal.  26. 

Connecticut.—  Broughel  v.  Southern  New 
England  Tel.  Co.,  72  Conn.  617,  45  Atl.  435, 
49  L.  R.  A.  404. 

Nebra^ska. —  Draper  v.  Tucker,  (1903)  95 
N.  W.  1026. 

Neio  York. —  Morris  v.  Metropolitan  St.  R. 
Co.,  51  N.  Y.  App.  Div.  512,  64  N.  Y.  Suppl. 
878,  30  N.  Y.  Civ.  Proc.  371;  Connor  v.  New 
York,  28  N.  Y.  App.  Div.  186,  50  N.  Y. 
Suppl.  972;  Meyer  v.  Hart,  23  N.  Y.  App. 
Div.  131,  48  N.  Y.  Suppl.  904;  Willsen  r. 
Metropolitan  St.  R.  Co.,  74  N.  Y.  Suppl.  774. 

Texas. — ■  Burns  v.  Merchants',  etc..  Oil  Co.. 
26  Tex.  Civ.  App.  223,  63  S.  W.  1061. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  124. 

The  amount  of  damages  awarded  was  not 
sufficiently  inadequate  to  warrant  the  ver- 
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b.  Statutory  Limitations.  Many  of  the  statutes  giving  a  right  of  action  foi 
death  by  wrongful  act  fix  the  rnaxiniuin  hinit  of  recovery/'"  five  thounand  dollars 
being  a  common  limitation.^  In  some  jurisdictions,  however,  by  constitutional 
provision,  the  limitation  of  the  amount  to  be  recovered  for  injuries  resulting  in 
deatli  by  any  legislative  act  is  specifically  forbidden/^ 

e.  What  Law  Governs.  The  better  rule  seems  to  be  that  in  an  action  for 
death  by  wrongful  act,  where  the  death  occurred  out  of  the  state  in  which  the 
action  is  pending,  the  amount  of  the  recovery  is  governed  by  the  lex  loci  and  not 
by  the  lex  for  i.'^^ 

4.  Apportionment  and  Distribution  of  Award  —  a.  Right  to  Proceeds  —  (i) 

Character  of  Fund.    Under  statutes  authorizing  actions  for  death  by  wrongful 


diet  being  set  aside  in  the  following  cases: 
Snyder  v.  Lake  Shore,  etc.,  R.  Co.,  (Micli. 
1902)  91  N.  W.  643;  Leahey  v.  Davis,  121  Mo. 
227,  29  S.  W.  941;  Overholt  v.  Vieths,  9-3 
Mo.  422,  6  S.  W.  74,  3  Am.  St.  Rep.  .3.57 
(where  it  was  held  that  decedent's  death,  be- 
ing caused  by  his  own  negligence,  plaintiff 
should  not  complain  of  the  verdict  in  his 
favor  as  inadequate)  ;  Gubbitosi  v.  Roths- 
child, 75  N.  y.  App.  Div.  477,  78  N.  Y.  Suppl. 
286  {reversing  37  Misc.  99,  74  N.  Y.  Suppl. 
775] ;  Swanton  v.  King,  72  N.  Y.  App.  Div. 
578,  76  N.  Y.  Suppl.  528 ;  Terhune  v.  Joseph 
W.  Cody  Contracting  Co.,  72  N.  Y.  App.  Div. 
1,  76  N.  Y.  Suppl.  255;  Reger  v.  Rochester  R. 
Co.,  2  N.  Y.  App.  Div.  5,  37  N.  Y.  Suppl. 
520;  Silberstein  v.  Wm.  Wicke  Co.,  22  N.  Y. 
Suppl.  170,  171,  29  Abb.  N.  Cas.  Y.)  291; 
Schnable  v.  Providence  Public  Market,  24 
R.  I.  477,  53  Atl.  634. 

39.  Pittsburgh,  etc.,  R.  Co.  v.  Burton,  139 
Ind.  357,  37  N.  E.  150,  38  N.  E.  594  (holding 
that  the  Indiana  act  of  March  29,  1879,  limit- 
ing the  recovery  in  certain  cases  of  negligent 
death  to  five  thousand  dollars  was  repealed 
as  to  the  amount  of  damages  for  the  death, 
bj-  the  act  of  April  8,  1881,  giving  an  action 
for  death  by  wrongful  act  with  recovery  up 
to  ten  thousand  dollars)  ;  Riley  v.  Grand 
Lsland  Receivers,  72  Mo.  App.  280  (constru- 
ing the  Kansas  statute)  ;  Webb  v.  Denver, 
etc.,  R.  Co.,  7  Utah  17,  24  Pac.  616. 

40.  Colorado. — Denver,  etc.,  R.  Co.  v.  Spen- 
cer, 27  Colo.  313,  61  Pac.  606,  51  L.  R.  A.  121 ; 
Denver,  etc.,  R.  Co.  v.  Spencer,  25  Colo.  9,  52 
Pac.  211. 

Connecticut. —  Nelson  v.  Branford  Light- 
ing, etc.,  Co.,  75  Conn.  .548,  54  Atl.  303; 
Lamphear  v.  Buckingham,  33  Conn.  237. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Adamick, 
33  111.  App.  412. 

Missouri. —  Becke  v.  Missouri  Pac.  R.  Co., 
102  Mo.  .544,  13  S.  W.  1053,  9  L.  R.  A.  157; 
Tetherow  V.  St.  Joseph,  etc.,  R.  Co.,  98  Mo. 
74,  11  S.  W.  310,  14  Am.  St.  Rep.  617;  Flynn 
i\  Kansas  City,  etc.,  R.  Co.,  78  Mo.  195,  47 
Am.  Rep.  99;  Holmes  v.  Hannibal,  etc.,  R.  Co., 
6!)  Mo.  536;  Mangan  v.  Foley,  33  Mo.  App. 
250. 

OWo.— Steel  V.  Kurt/,,  28  Ohio  St.  101. 

Wiiconsm. —  Ewen  r.  Cliicago,  etc.,  R.  Co., 
38  Wis.  6 1  3. 

Sec  15  (!ciit.  Dig.tit.  "  Death,"  §  122.  And  see 
'I'hc  Oceanic,  (il  Ked.  338,  303,  wliero  the  court 
Haiil:  " 'I'licrc  arc,  liovvevcr,  considerations  in- 
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volved  in  determining  the  value  of  a  life  not 
embraced  within  the  rules  of  the  annuity 
tables.  Morgan  v.  Southern  Pac.  Co.,  95  C'ai. 
501,  30  Pac.  eOl;  Cheatham  v.  Red  River 
Line,  50  Fed.  248;  In  re  Humboldt  Lumber 
Manufacturers'  Assoc.,  60  Fed.  428.  In  14 
states,  these  considerations  have  found  ex- 
pression in  statutes  limiting  the  amount  that 
may  be  recovered  for  the  death  of  a  person 
to  $5,000,  and  in  two  states  and  one  territory 
the  law  limits  the  amount  to  $10,000." 

41.  Phalen  v.  Rochester  R.  Co.,  31  N.  Y. 
App.  Div.  448,  52  N.  Y.  Suppl.  836 ;  Weber  v. 
Third  Ave.  R.  Co.,  12  N.  Y.  App.  Div.  512,  42 
N.  Y.  Suppl.  789  (holding  that  N.  Y.  Const. 
(1895)  art.  1,  §  18,  removing  the  limitation 
on  the  amount  recoverable  in  actions  for 
death,  applies  to  an  aetion  under  X.  Y.  Cods 
Civ.  Proe.  §  1902,  for  death  occurring  after 
although  the  injury  causing  the  death  was  in- 
flicted before  the  provision  went  into  effect)  ; 
Medinger  v.  Brooklyn  Heights  R.  Co.,  6  N.  Y. 
App.  Div.  42,  39  N.  Y.  Suppl.  613;  Smith  v. 
Metropolitan  St.  R.  Co.,  15  Misc.  (N.  Y.)  158, 
35  N.  Y.  Suppl.  1062 ;  Lewis  v.  Hollahan,  103 
Pa.  St.  425  [criticizing  Pennsylvania  R.  Co. 
V.  Langdon,  92  Pa.  St.  21,  37  Am.  Rep.  651] 
(holding  that  Pa.  Const.  (1874)  art.  3,  §  1, 
providing  that  no  act  of  the  general  assembly 
shall  limit  the  amount  of  the  liability  of  rail- 
road companies  for  death  caused  through 
their  negligence,  is  not  restricted  to  future 
legislation  alone,  and  hence  repeals  the  act 
of  April  4,  1868,  limiting  the  liability  of 
railroad  companies  to  five  thousand  dollars 
in  case  of  death  caused  by  negligence)  ;  Penn- 
sylvania R.  Co.  i;.  Bowers,  23  Wkly.  Notes 
Cas.  (Pa.)  257;  Fleming  v.  Pennsvlvania  R. 
Co.,  21  Wkly.  Notes  Cas.  (Pa.)  520';  Mathews 
V.  Pennsylvania  R.  Co.,  20  Wkly.  Notes  Cas. 
(Pa.)  575;  Conway  v.  Philadelphia,  etc.,  P.. 
Co.,  17  Phila.  (Pa.)  71.  See  also  Northern 
Pac.  R.  Co.  V.  Ellison,  3  Wash.  225,  28  Pac. 
333,  29  Pac.  263;  Graetz  v.  McKenzie,  3  Wasli. 
194,  28  r*ac.  331. 

42.  llanna  r.  Grand  Trunk  R.  Co..  41  111. 
App.  116;  Northern  Pac.  H.  Co.  v.  Babcock, 
154  U.  S.  190,  14  S.  Ct.  978,  38  L.  ed.  958. 
Contra,  Wooden  r.  Western  New  York,  etc., 
i;.  Co..  126  N.  Y.  10.  26  N.  E.  1050,  22  Am. 
Si.  Rej).  803,  13  L.  R.  A.  458  \  a/firm  iriq  12 
N.  Y.  Snjipl.  908  1,  decided  on  the  giomid  that 
il,  domestics  corporation  has  the  right  to  be 
firoiccted  by  remedial  limitations  of  its  juris- 
diction. 
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act  to  be  brought  by  the  personal  representative  of  the  deceased/^  the  personal 
representative  occupies  the  place  of  trustee,  for  a  special  purpose,  of  such  fund  as 
he  may  obtain  by  the  suit,  holding  it,  when  recovered,  solely  for  the  use  of  those 
who  are  entitled  under  the  statute,  free  from  the  claims  of  creditors  and  legatees, 
and  subject  only  to  such  charges  and  expenses,  inclusive  of  counsel  fees  and  his 
own  connnissions,  as  may  have  been  reasonably  incurred  in  presenting  and  secur- 
ing the  claim.^'' 

(ii)  ApportionjiIEN^t  Fixed  BY  Statute.  In  many  jurisdictions  the  statutes 
provide  that  the  damages  recovered  in  an  action  for  death  by  wrongful  act,  where 
the  right  of  action  is  given  to  the  widow,  children,  or  next  of  kin  of  the  deceased, 
shall  be  distributed  to  the  widow  and  children  in  the  proportions  in  which  they 
would  be  entitled  to  take  the  personal  property  of  the  deceased  under  the  intes- 
tate laws.'*^ 


43.  Considered  as  assets  of  estate. —  And 

even  under  statutes  providing  that  damages 
recovered  by  the  personal  representative  for 
death  by  wrongful  act  shall  become  assets  of 
the  estate,  it  is  expressly  provided  that  the 
amount  recovered  shall  not  be  subject  to  the 
payment  of  tlie  decedent's  debts,  and  shall  be 
distributed  as  other  personalty.  Griswold  v. 
Griswold,  111  Ala.  572,  20  So.  437;  South, 
etc.,  R.  Co.  V.  Sullivan,  69  Ala.  272. 

44.  hid'wtia. —  JefTersonville  R.  Co.  v. 
Swayne,  26  Ind.  477. 

Kentucky. —  O'Malley  v.  McLean.  67  S.  W. 
n,  23  Kv.  L.  Rep.  2258;  Caruthers  v.  Neal, 
14  S.  W.  599,  12  Kv.  L.  Rep.  567.  See  Givens 
V.  Kentucky  Cent."  R.  Co.,  89  Ky.  231,  12 
S.  W.  257,  U  Ky.  L.  Rep.  452. 

Minnesota. —  State  v.  Dakota  County  Pro- 
bate Ct..  51  Minn.  241,  53  N.  W.  463. 

Neiv  Forfc. — ^Lee  v.  Van  Voorhis,  78  Hun 
573.  29  N.  Y.  Suppl.  571. 

North  Carolina. —  Baker  v.  Raleigh,  etc., 
R.  Co.,  91  N.  C.  308. 

07uo.— Steel  v.  Kurtz,  28  Ohio  St.  191; 
Hall  i:  Grain,  2  Ohio  Dec.  (Reprint)  396,  2 
West.  L.  Month.  593.  See  also  Wolf  v.  Lake 
Erie.  etc..  R.  Co.,  55  Ohio  St.  517,  45  N.  E. 
70S,  -M;  L.  R.  A.  812. 

United  titates. —  Dennick  r.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11,  26  L.  ed.  439;  St. 
Louis,  etc.,  R.  Co.  v.  Needham,  52  Fed.  371, 
3  C.  C.  A.  129. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  132  et  seq. 
See  also  Cassadv  v.  Grimmelman,  108  Iowa 
695,  698,  77  N.  W.  1067,  holding  that  under 
tlie  Iowa  statute  the  damages  recovered  are 
to  be  disposed  of  as  personal  property  be- 
longing to  the  estate  of  the  decedent,  "  except 
that  if  the  deceased  leaves  a  husband,  wife, 
child  or  parent,  it  shall  not  be  liable  for  the 
payment  of  debts." 

Remittitur  of  part  of  recovery. — It  has  been 
held  under  the  Arizona  statvite,  providing  that 
an  action  for  wrongful  death  may  be  brought 
by  one  of  the  beneficiaries  therein  designated 
for  the  benefit  of  all  and  that  the  recovery 
shall  be  divided  among  the  persons  entitled 
thereto,  that  tlie  party  suing  is  not  author- 
ized to  remit  damages  allotted  to  some  of  the 
persons  entitled. 

45.  Alabama. —  Griswold  v.  Griswold,  111 
Ala.  572,  20  So.  437. 


Indimia. —  Duzan  v.  Myers,  30  Ind.  App. 
227,  65  N.  E.  1046. 

Missouri. —  Senn  v.  Southern  R.  Co.,  124 
Mo.  621,  28  S.  W.  66  (holding  that,  under  the 
Missouri  statute,  providing  that  recovery  may 
be  had  by  the  father  and  mother  jointly  if 
deceased  was  a  minor  and  unmarried,  where 
there  is  onlj'  one  surviving  parent  at  the  date 
of  the  judgment  such  surviving  parent  is  en- 
titled to  the  full  amount  thereof)  ;  Riley  v. 
Grand  Island  Receivers,  72  Mo.  App.  280 
( construing  the  Kansas  statute ) . 

New  Jersey. —  Paulmier  v.  Erie  R.  Co.,  34 
N.  J.  L.  151. 

New  York. —  Snedeker  v.  Snedeker,  164 
N.  Y.  58,  58  i\.  E.  4  [affirming  4:1  N.  Y.  App. 
Div.  471,  63  N.  Y.  Suppl.  580]. 

Ohio. —  Hall  v.  Crain,  2  Ohio  Dec.  (Re- 
print) 453,  3  West.  L.  Month.  137. 

Pennsylvania. —  Allison  v.  Powers,  179  Pa. 
St.  531,  36  Atl.  333;  North  Pennsylvania  R. 
Co.  V.  Robinson,  44  Pa.  St.  175. 

Texas. —  International,  etc.,  R.  Co.  Seiii, 
11  Tex.  Civ.  App.  386,  33  S.  W.  558. 

United  States. —  Felton  v.  Spiro,  78  Fed. 
576,  24  C.  C.  A.  321,  holding  that  Tenn.  Code, 
§§  2291,  2292,  giving  a  right  of  action  for 
death  to  the  widow,  and  if  there  is  no  widow, 
to  the  children  "  or  "  personal  representative 
for  the  benefit  of  the  widow  or  next  of  kin, 
does  not  afl'ect  the  right  of  children  to  share 
with  the  widow  the  damages  recovered. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  132  et  seq. 
See  Trafford  t>.  Adams  Express  Co.,  8  Lea 
(Tenn.)  96  (holding  that  damages  awarded 
for  injuries  resulting  in  the  death  of  a  mar- 
ried woman  go  exclusively  to  the  husband, 
and  not  to  the  next  of  kin)  ;  Gores  v.  Graff, 
77  Wis.  174,  46  N.  W.  48  (holding  that  under 
the  Wisconsin  statute  the  widow  alone  is  en- 
titled to  the  damages  recovered,  and  it  is 
error  to  direct  the  jury  to  give  damages  to 
recompense  the  estate  of  the  deceased,  since 
such  instruction  in  fact  directs  them  to  com- 
pensate the  children  as  well  as  the  widow) . 

"  Child  "  or  "  children  "  construed. —  Under 
Ga.  Code,  §  3828,  providing  that  a  widow  or 
a  child  or  children  may  recover  for  the  homi- 
cide of  a  husband  or  parent,  and  that  they 
may  recover  where  the  death  results  from  a 
crime,  or  from  criminal  or  other  negligence, 
it  has  been  held  that  the  children  intended 
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(in)  ArpoJtTiONMENT  BY  JuBY.  In  some  jnrifidictionB  the  fitatnte  providee 
that  the  jury  may  direct  in  what  proportion  the  damagcb  awarded  shall  he  dis- 
trihuted  among  heneficiaries  designated  in  the  statute.'"''  However,  under  tliese 
statutes  it  has  been  held  that  in  an  action  by  parents  for  the  death  of  a  child, 
there  being  no  other  interested  parties,  the  amount  recovered  is  community 
property,  and  a  finding  by  the  jury  of  a  separate  amount  for  each  is 
unnecessary/^ 

b.  What  Law  Governs.  The  rule  is  well  recognized  that  in  an  action  for 
death  by  wrongful  act  broi^ght  iinder  the  statute  of  a  foreign  state,  the  distribu- 
tion of  the  amount  recovered  iii  such  action  should  be  made  in  accordance  with 
the  law  of  the  foreign  state.^^ 

G.  Questions  For  Jury^-*  —  l.  Cause  of  Death.    A  substantial  conflict  in  the 


are  the  minor  children  of  the  deceased,  and 
that  adult  children  are  not  entitled  to  any 
jDortion  of  the  amount  recovered  for  his  death. 
Coleman  v.  Hyer,  11.3  Ga.  420,  38  S.  E.  962. 
See  also  Lewis  v.  Hunlock's  Creek,  etc.,  Co., 
203  Pa.  St.  511,  .53  Atl.  349,  93  Am.  St.  Rep. 
774,  holding  that  children  of  full  age,  whose 
family  relations  with  the  deceased  had  been 
severed,  were  not  entitled  to  share  in  the 
judgment.  For  definition  of  children  "  see 
7  Cyc.  123. 

Next  of  kin.— Under  Minn.  Gen.  St.  (1894) 
§  5913,  providing  that  damages  recovered  for 
wrongful  act  of  a  person  causing  the  death 
of  another  shall  be  for  the  exclusive  benefit 
of  tlie  widow  and  next  of  kin,  it  has  been  held 
that  the  husband  is  not  the  next  of  kin  of  the 
deceased  wife  within  the  meaning  of  this 
statute.  Watson  v.  St.  Paul  City  R.  Co.,  70 
Minn.  514,  73  N.  W.  400.  See  also  Drake  v. 
Gilmore,  52  N.  Y.  389.  See,  however,  Steel 
V.  Kurtz,  28  Ohio  St.  191,  holding  that  the 
Ohio  act  authorizing  an  action  for  causing  the 
death  of  a  person,  and  providing  that  it  shall 
be  brought  for  the  exclusive  benefit  of  "  the 
widow  and  next  of  kin,"  does  not  exclude  the 
widower  from  all  benefit  from  the  recovery, 
when  the  person  killed  was  a  married  woman. 

In  the  absence  of  surviving  children,  it  has 
been  held  under  the  Pennsylvania  act  that 
the  widow  alone  is  entitled  to  the  damages 
recovered,  and  that  the  parents  of  deceased 
are  entitled  to  no  part  thereof.  Lehigh  Iron 
Co.  V.  Rupp,  100  Pa.  St.  95. 

Beneficiaries  omitted  from  petition. —  In  an 
action  brought  by  one  of  the  beneficiaries 
designated  in  the  statute,  or  the  personal 
representative  of  the  deceased,  the  fact  that 
plaintifi'  in  his  petition  for  damages  fails  to 
name  all  the  legal  l)oneficiaries  provided  for 
in  tlio  act  will  not  bar  any  of  such  beneficia- 
ries not  named  in  the  petition  from  receiving 
his  distributive  sliarc  of  the  judgment  recov- 
ered. Duzan  r.  Myers,  30  in'd.  Apj).  227,  05 
N.  E.  l()4(i;  ()yst(a-'w.  Burlington  Relief  Dept., 
(Nebr.  1902)  91  N.  W.  099,  59  \j.  R.  A. 
291. 

46.  Houston  City  St.  R.  (!o.  v.  Sciacca,  80 
Tex.  350,  ](i  S.  W.'31;  (Jalveston,  etc.,  R.  Co. 
V.  Lc  OierHc,  51  Tex.  189;  International,  etc., 
P..  Co.  V.  L(!liiiiMii,  (Tex.  Civ.  App.  1903)  72 
S.  W.  (119  (holding,  however,  that  the  fiiihu'c 
of  the  jury  to  Ri)|)ortion  damages  among  tlie 
Kev<'ral   parties    ]iliiinti(T    is  not  reversible 
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error  where  the  plaintiffs  do  not  object,  the 
general  verdict  for  all  the  plaintiffs  being 
sufficient  to  bar  a  subsequent  action  by  any 
of  them)  :  Intei-national,  etc.,  R.  Co.  v.  .John- 
son, 23  Tex.  Civ.  App.  100,  55  S.  W.  772; 
Texas,  etc.,  R.  Co.  v.  Hudman,  8  Tex.  Civ. 
App.  309,  28  S.  W.  388  (holding,  however, 
that  the  fact  that  tKe  verdict  apportioned  a 
certain  amount  to  the  children  of  the  de- 
ceased collectively  was  not  prejudicial  to  de- 
fendant, and  not  ground  for  reversal  on  ap- 
peal) ;  Dallas  Rapid  Transit  R.  Co.  v.  Elliott, 
7  Tex.  Civ.  App.  210,  26  S.  W.  455  (hold- 
ing, however,  that  where  one  of  the  bene- 
ficiaries by  counsel  waived  his  claim  in  open 
court,  a  verdict  for  the  other  beneficiary  alone 
was  proper)  ;  Norfolk,  etc.,  R.  Co.  v.  Stevens, 
97  Va.  631,  34  S.  E.  525,  46  L.  R.  A.  367  > 
Powell  V.  Powell,  84  Va.  415,  4  S.  E.  744 
(in  which  case,  however,  the  administrator 
compromised  the  action,  and  it  was  held  that 
after  paying  costs  and  attorney's  fees  the 
amount  received  as  the  result  of  the  com- 
promise should  be  distributed  according  to 
the  statute  of  distribution)  ;  Baltimore,  etc., 
R.  Co.  V.  Wightman,  29  Gratt.  (Va.)  431, 
441,  26  Am.  Rep.  384  (where  the  court  said: 
"  The  manner  in  M'hich  the  damages  are  to  be 
distributed  is  no  concern  of  the  defendant, 
and  not  under  the  control  of  the  plaintifi". 
It  is  a  question  for  the  jury  exclusively,  not 
involved  in  the  issue"). 

47.  Galveston,  etc.,  R.  Co.  v.  Hughes,  22 
Tex.  Civ.  App.  134,  54  S.  W.  264;  Missouri, 
etc.,  R.  Co.  V.  Evans,  IC  Tex.  Civ.  App.  68, 
4]  S.  W.  80;  San  Antonio  St.  R.  Co.  v.  Meeh- 
ler,  (Tex.  Civ.  App.  1894)  29  S.  W.  202. 

48.  Weaver  v.  Baltimore,  etc.,  R.  Co.,  21 
D.  C.  499;  McDonald  v.  McDonald,  96  Ky. 
209,  28  S.  W.  482,  16  Ky.  L.  Rep.  412,  49  Am. 
St.  Rep,  289;  Matter  of  Degaramo,  80  Hun 
(N.  Y.)  390,  33  N.  Y.  Suppl.  502  (where 
an  action  was  brought  in  New  York  for 
death  by  wrongful  act,  occurring  in  Ohio,  of 
a  person  residing  in  Michigan,  and  it  was 
held  that  the  amount  recovered  was  not  as- 
sets of  the  estate  of  the  decedent,  to  be  dis- 
tributed according  to  the  laws  of  her  resi- 
dence, but  should  be  distributed  according 
to  the  laws  of  Ohio)  ;  Dennick  i".  New  .ler- 
sey  (Vnt.  U.  ('o,,  103  U.  S.  11,  26  L.  ed. 
439. 

49.  Questions  of  law  and  fact  generally 
see  TiiiAL. 
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testimony  as  to  the  cause  of  the  injury  resulting  in  death  or  as  to  tlie  cause  of 
death  will  ordinarily  justify  tlie  submission  of  the  question  to  the  jury;''"  and 
such  conflict  will  likewise  warrant  the  court  in  refusing  to  disturb  tlie  findings  of 
the  jury.^^  So  where  the  evidence  bearing  on  the  question  of  contributory  negli- 
gence on  the  part  of  the  decedent  is  conflicting  it  should  be  left  to  the  jury.''^ 
Evidence  tending  to  show  that  decedent's  death  was  caused  by  the  negligence  of 
defendant  or  his  agents,  which  evidence  is  not  rebutted  on  behalf  of  defendant, 
will  justify  a  verdict  by  the  jury  in  favor  of  plaintifi.'^^ 

2.  Quantum  of  Damages.  Since  it  is  the  exclusive  province  of  the  jury  to 
determine  the  facts  in  a  case  where  the  liability  of  defendant  for  tlie  death  of  the 
decedent  is  established,  questions  as  to  the  quantum  of  damages  in  regard  to  the 


50.  CaVifornm. —  Kerrigan  v.  Market  St.  R. 
Co.,  13S  Cal.  506,  71  Pac.  621. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Huston, 
196  111.  480,  63  E.  1028  [affirming  95  111. 
App.  350]  ;  Martin  v.  Chicago,  etc.,  R.  Co., 
194  111.  138,  62  N.  E.  599  [reversing  92  111. 
App.  133]  ;  East  St.  Louis  Connecting  R.  Co. 
V.  T)y\jQr,  41  111.  App.  522. 

Iowa. —  Hopkinson  v.  Knapp,  etc.,  Co.,  92 
loAva  328,  60  N.  W.  653. 

Kentuckii. —  Madisonville  v.  Pemberton,  75 
S.  W.  229,"  25  Ky.  L.  Rep.  347. 

Massachusetts.—  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455,  54  N.  E.  890. 

Missouri. —  Wiese  v.  Remme,  140  Mo.  289, 
41  S.  W.  797;  Kelly  v.  Hannibal,  etc.,  R.  Co., 
70  Mo.  604 ;  Ray  v.  Poplar  Bluff,  70  Mo.  App. 
252. 

J^ehraska. — Brotherton  v.  Manhattan  Beach 
Imp.  Co.,  48  Nebr.  563,  67  N.  W.  479,  58  Am. 
St.  Rep.  709,  33  L.  R.  A.  598. 

NeiD  York. —  Shortsleeve  v.  Stebbins,  77 
N.  Y.  App.  Div.  588,  79  N.  Y.  Suppl.  40; 
Grace  i^.  Fassott,  67  N.  Y.  App.  DiY.  443,  73 
N.  Y.  Suppl.  906  (where  the  evidence  con- 
necting the  death  with  the  injury  was  held 
insufficient  to  go  to  the  jury)  ;  Purcell  v. 
Lauer,  14  N.  Y.  App.  Div.  33,  43  N.  Y.  Suppl. 
988,  4  N.  Y.  Annot.  Cas.  129 ;  Lyons  r.  Sec- 
ond Ave.  R.  Co.,  89  Hun  374,  35  N".  Y.  Suppl. 
372,  2  N.  Y^  Annot.  Cas.  402 ;  Potter  v.  New 
Y'ork  Cent.,  etc.,  R.  Co.,  61  N.  Y.  Super.  Ct. 
351,  19  N.  Y.  Suppl.  862;  Taft  v.  Brooklyn 
Heights  R.  Co.,  14  Misc.  390,  35  N.  Y^  Suppl. 
1042. 

North  Carolina. —  Powell  r.  vSouthern  R. 
Co.,  125  N.  C.  370,  34  S.  E.  530. 

Ohio. —  Cameron  v.  Heister,  10  Ohio  Dec. 
(Reprint)  651,  22  Cine.  L.  Bui.  384. 

Pennsylvania. —  Brashear  v.  Philadelphia 
Traction  Co.,  180  Pa.  St.  392,  36  Atl. 
914. 

Texas. —  Klatt  r.  Houston  Electric  St.  R. 
Co.,  (Civ.  App.  1900)  57  S.  W.  1112. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  141  et  seq. 

Wilful  negligence. —  It  was  held  in  Claxton 
r.  Lexington,  etc.,  R.  Co.,  13  Bush  (Ky.)  636, 
that  to  make  out  a  case  of  wilful  negligence 
under  Gen.  St.  c.  57,  giving  punitive  dam- 
ages for  death  caused  by  wilful  negligence, 
it  must  be  shown  that  the  conduct  of  the 
party  in  fault  was  such  as  to  evidence  reck- 
less indifference  to  the  safety  of  the  public, 
or  an  intentional  failui'e  to  perform  a  plain 
duty,  in  the  performance  ol  which  the  public 


or  the  party  injured  has  an  interest,  and 
that  in  this  ease  the  question  wliether  the 
negligence  was  wilful  or  not  was  a  question 
for  the  jury  to  determine. 

51.  Indiana. —  Chicago,  etc.,  R.  Co.  v. 
Beatty,  13  Ind.  App.  604,  40  N.  E.  753,  42 
N.  E.  284. 

Massachusetts. — ^Maher  v.  Boston,  etc.,  R. 
Co.,  158  Mass.  36,  32  N.  E.  950;  Nourse  f. 
Packard,  138  Mass.  307. 

Minnesota. —  Deisen  v.  Chicago,  etc.,  R.  Co., 
43  Minn.  454,  45  N.  W.  864. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Har- 
ris, (1901)  29  So.  760. 

Missouri. —  Walsh  v.  Missouri  Pac.  R.  Co., 
102  Mo.  582,  14  S.  W.  873,  15  S.  W. 
757. 

New  York. —  Looram  v.  Third  Ave.  R.  Co., 
57  N.  Y.  Super.  Ct.  165,  6  N.  Y.  Suppl.  504; 
Rettig  V.  Fifth  Ave.  Transp.  Co.,  6  Misc.  328,, 
26  N.  Y.  Suppl.  896. 

Wisconsin. —  Carpenter  v.  Rolling,  107  Wis. 
559,  83  N.  W.  953. 

United  States. —  Sorenson  v.  Northern  Pac. 
R.  Co.,  36  Fed.  166. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  141  et  seq. 

52.  Griflin  v.  Bnmswiok,  etc.,  R.  Co.,  113 
Ga.  642,  38  S.  E.  968;  Boyle  v.  Degnon-Mc- 
Lean  Constr.  Co.,  47  N.  Y.  App.  Div.  311,  61 
N.  Y.  Suppl.  1043;  Cogdell  v.  Wilmington, 
etc.,  R.  Co.,  124  N.  C.  302,  32  S.  E.  706.  See 
also  Au  f.  New  York,  etc.,  R.  Co.,  29  Fed.  72, 
holding  that  in  an  action  for  damages  for 
the  negligent  killing  of  an  employee,  where 
one  defense  is  that  the  deceased  contributed 
to  the  loss  of  his  life  by  his  own  negligence, 
if  the  facts  proved  be  such  that  the  court 
would  not  sustain  a  verdict  imputing  negli- 
gence to  him,  it  is  proper  to  withdraw  the 
subject  from  the  consideration  of  the  jury  by 
directing  a  verdict  on  that  issue  for  plaintiff. 

Self-defense. —  Wliere  by  defendant's  own 
testimony  it  is  shown  that  he  brought  on  the 
difficulty,  used  the  first  offensive  language, 
and  struck  the  first  blow,  and  that  he  pursued 
and  shot  deceased  while  the  latter  was  trying 
to  escape,  it  was  held  not  to  be  error  for  the 
court  to  refuse  to  submit  the  issue  of  self- 
defense  to  the  jury.  Morgan  v.  Barnhill,  118 
Fed.  24,  55  C.  C.  A.  1. 

53.  Suburban  Electric  Co.  i'.  Nugent,  58 
N.  J.  L.  658,  34  Atl.  1069,  32  L.  R.  A.  700. 
See  also  Norris  v.  Kohler,  41  N.  Y.  42,  where 
the  evidence  was  held  to  be  sufficient  to 
justify  a  finding  in  favor  of  plaintiff. 
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life  expectancy,''*  earning  capacity/'"'  and  under  statntes  allowing  damages  for 
the  mental  or  physical  suffering  of  deceased,  as  to  whether  deceased  died  without 
conscious  snffering,^''  and  value  of  loss  of  services,"  pecuniary  dependence,'''*  and 
general  damages  of  the  beneficiaries  are  all  questions  of  fact  which  should  under 
proper  instructions  from  the  court  be  submitted  to  them/'''*  Where,  however,  the 
evidence  introduced  on  the  part  of  plaintiff  clearly  fails  to  establish  any  liability 
on  the  part  of  defendant,  it  is  proper  for  the  court  to  direct  a  verdict  for 
defendant/" 


54.  A  labama. —  Decatur  Car  Wheel,  etc., 
Co.  V.  Mehatfey,  128  Ala.  242,  29  So.  646; 
Alabama  Mineral  R.  Co.  v.  .Jones,  114  Ala. 
519,  21  So.  507,  62  Am.  St.  Rep.  121,  hold- 
ing that  it  was  an  invasion  of  the  province 
of  the  jury  to  charge  that  if  deceased  was 
at  the  time  of  liis  death  in  good  health,  of 
sober  habits,  and  forty-eight  years  old  his 
expectancy  of  life  was  as  mucn  as  eighteen 
j'ears. 

California. — Redfield  Oakland  Consol.  St. 
R.  Co.,  110  Cal.  277,  42  Pae.  822.  See  also 
Harrison  v.  Sutter  St.  R.  Co.,  116  Cal.  156, 
47  Pac.  1019. 

Georgia.—  Western,  etc.,  R.  Co.  v.  Clark, 
117  Ga.  548,  44  b.  E.  1;  Fink  V.  Ash,  99  Ga. 
106.  24  S.  E.  976;  Georgia  R.  Co.  v.  Pittman, 
73  Ga.  325. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Kellv,  182 
111.  267,  54  N.  E.  979. 

Indiana. —  See  Malott  v.  Shimer,  153  Ind. 
35,  54  N.  E.  101,  74  Am.  St.  Rep.  278. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Kelly, 
100  Ky.  421,  38  S.  W.  852,  40  S.  W.  4-52,  19 
Ky.  L.  Rep.  69;  McClurg  v.  Ingleheart,  33 
S.  W.  80,  17  Ky.  L.  Rep.  913. 

Maryland. —  Baltimore,  etc..  Turnpike  Road 
V.  State,  71  Md.  573,  18  Atl.  884. 

Michigan.— Jones  v.  McMillan,  129  Mich. 
86,  88  N.  W.  206 ;  Nelson  v.  Lake  Shore,  etc., 
R.  Co.,  104  Mich.  582,  62  N.  W.  993;  Baleh 
V.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich.  394,  34 
N.  W.  884. 

New  York.—  Johnson  v.  Hudson  River  R. 
Co.,  2  Sweeny  298. 

'North  Carolina. —  Russell  v.  Windsor 
Steamboat  Co.,  126  N.  C.  961,  36  S.  E.  191. 

Pennsylvania. —  Waeehter  v.  Second  Ave. 
Traction  Co.,  198  Pa.  St.  129,  47  Atl.  967. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Lee,  70 
Tex.  496,  7  S.  W.  857. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  141  ct  .teq. 

55.  Ocorqia. —  Georgia  R.  Co.  r.  Pittman, 
73  Ga.  325." 

Maryland. —  Baltimore,  etc.,  R.  Co.  State, 
21:  Md.  271. 

Michigan. —  Jones  v.  McMillai),  129  Mich. 
80,  88  N.  W.  208. 

Wiscon-wi. —  Cairpenter  i\  Rolling,  107  Wis. 
550,  83  N.  W.  953. 

Tfnilcd  ^<l(il('s. —  Missouri,  etc.,  R.  Co.  v. 
Elliott,  102  Fed.  96,  42  C.  C.  A.  188,  holding 
likewise  that  tlic  jury  wore  authorized,  where 
tlie  dec(!aK('(l  wmh  a.  lailroad  fii'iMnan,  to  take 
notice  of  the  r^ii  l  IIkiI  such  omployc^oH  were 
paid  in  accordamc  with  the  general  .scliediilc 
of  wages. 

Sec  15  Out.  Dig.  tit.  "  Doatli,"  §  141  ol  aeq. 

56.  Loilttr  r.  Kiimaie,  68  ill.  App.  558; 
Green  r.  Smith,  169  Mass.  485,  48  N.  E.  621; 
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Western,  etc.,  R.  Co.  v.  Roberson,  61  Fed.  392, 

9  C.  C.  A.  646.  See  also  Sweetland  v.  Chi- 
cago, etc.,  R.  Co.,  117  Mich.  329,  75  X.  W. 
1066,  43  L.  R.  A.  568,  where  it  was  held  that 
the  evidence  did  not  justify  a  finding  that  de- 
ceased was  conscioas  at  any  time  after  the 
accident. 

57.  Crawford  v.  Southern  R.  Co.,  106  Ga. 
870,  33  S.  E.  826;  McCahill  v.  Detroit  City 
R.  Co.,  96  Mich.  156,  55  N.  W.  668;  Mor- 
hart  V.  North  Jersey  St.  R.  Co.,  64  N.  J.  L. 
236,  45  Atl.  812;  Davis  v.  Columbia,  etc.,  R. 
Co.,  21  S.  C.  93. 

58.  St.  Louis,  etc.,  R.  Co.  v.  Davis,  55  Ark. 
462,  18  S.  W.  628 ;  Welch  v.  New  York,  etc., 
R.  Co.,  176  Mass.  393,  57  N.  E.  668;  Mull.all 
V.  Fallon,  176  Mass.  266,  57  N.  E.  386,  79 
Am.  St.  Rep.  .3^)9,  54  L.  R.  A.  934;  Tilley  v. 
Hudson  River  R.  Co.,  29  N.  Y.  252,  86  Am. 
Dec.  297. 

59.  Alabama. —  Richmond,  etc.,  R.  Co.  v. 
Freeman,  97  Ala.  289,  11  So.  800. 

California. — MeKeever  f.  Market  St.  R.  Co., 
59  Cal.  294. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Par- 
ker, 131  ni.  557,  23  N.  E.  237. 

/ojpa.— McMarshall  v.  Chicago,  etc.,  R.  Co., 
80  Iowa  757,  45  N.  W.  1065,  20  Am.  St.  Rep. 
445. 

Missouri. —  Rapp  v.  St.  Joseph,  etc.,  R.  Co., 
106  Mo.  423,  17  S.  W.  487  ;  King  v.  Missouri 
Pac.  R.  Co..  98  Mo.  235,  11  S.  W.  563; 
Schlereth  v.  Missouri  Pac.  R.  Co.,  96  Mo.  509, 

10  S.  W.  60. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Bryant, 
(Civ.  App.  1903)  72  S.  W.  885;  Cole  V.  Par- 
ker, (Civ.  App.  1901)  66  S.  W.  135. 

Utah.— Utah  Sav.,  etc..  Co.  v.  Diamond 
Coal,  etc.,  Co.,  26  Utah  299,  73  Pae.  524. 

United  Stales. —  St.  Louis,  etc.,  R.  Co.  r. 
Needham,  52  Fed.  371,  3  C.  C.  A.  129. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  141  et  seq. 

Province  of  court. —  While  it  is  not  the 
province  of  the  court  to  assess  damages,  or 
to  say  what  is  "  reasonable  and  just  com- 
pensation"  for  the  pecuniary  injuries  in  a 
suit  for  damages  for  death  by  wrongful  act, 
it  may  express  the  extreme  limit  beyond 
which  the  verdict  would  be  clearly  wrong. 
Conley  r.  Maine  Cent.  R.  Co.,  95  Me.  14g,  49 
Atl.  6(i8. 

60.  Georgia. —  Jonos  r.  Georgia  Cent.  R. 
Co.,  116  Ga.  27,  42  S.  E.  363. 

Illinois. —  Chicago,  etc.,  R.  Co.  r.  Fitzsim- 
mons,  40  111.  App.  360. 

loiva. —  Pearson  v.  Wilcox,  109  Iowa  123, 
80  N.  W.  228. 

Mississippi. —  Soutliern  R.  Co.  r.  Miller, 
(1901)  30  So.  68. 

Nvir  York. —  White  /-..Now  York  Cent.,  etc.. 
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H.  Instructions"^  —  l.  In  General.  The  instructions  to  the  jury  should  be 
based  upon  the  pleadings,  and  supported  by  the  evidence  in  the  case,®  and 
instructions  enlarging  or  restricting  the  issues  are  equally  faulty."^ 

2.  Basis  For  Computing  Damages.  Under  statutes  awarding  damages  with 
reference  to  the  pecuniary  injuries  to  the  beneficiaries  resulting  from  the  death,  it 
is  the  duty  of  the  court  to  instruct  the  jury  as  to  the  basis  upon  which  the 
damages  are  to  be  computed,  and  the  pecuniary  value  of  the  life  of  the  deceased 
to   the   beneficiaries   ascertained.''^     However,    where   the  instruction  fairly 


E.  Co.,  68  N.  Y.  App.  Div.  209,  74  N.  Y. 
Suppl.  4. 

Washington. —  Armstrong  v.  Cosmopolis,  32 
Wash.  110,  72  Jt^ae.  1038. 

United  States. — ■  Hastings  Lumber  Co.  v. 
Garland,  115  Fed.  1.5,  52  C.  G.  A.  609. 

See  15  Cent.  Dig.  tit.  "  Death,"  §  141  et  seq. 

61.  Instructions  generally  see  Teial. 

62.  California. —  Kerrigan  v.  Market  St.  R. 
Co.,  138  Cal.  506,  71  Pac.  621. 

Illinois. —  North  Chicago  St.  R.  Co.  v.  Ir- 
win, 202  HI.  345,  66  N.  E.  1077;  Baltimore, 
etc.,  R.  Co.  V.  Then,  159  111.  535,  42  N.  E. 
971  [affirming  59  111.  App.  561]  ;  Chicago, 
etc.,  R.  Co.  V.  ICneirim,  152  111.  458,  39  N.  E. 
324,  43  Am.  St.  Rep.  259;  North  Chicago 
Rolling  Mill  Co.  r.  Morrissey,  111  111.  646; 
Chicago,  etc.,  R.  Co.  v.  Sykes,  96  111.  162; 
Locher  i\  Kluga,  97  HI.  App.  518;  Illinois 
Cent.  R.  Co.  v.  Bartle,  94  111.  App.  57. 

Indiana. —  Delphi  v.  Lowery,  74  Ind.  520, 
39  Am.  Rep.  98. 

Iowa. —  Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504,  47  N.  W.  74. 

Kentucky. —  MeClurg  v.  Ingleheart,  33 
S.  W.  80,  17  Ky.  L.  Rep.  913. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  State, 
81  Md.  371,  32  Atl.  201. 

Michigan. —  Balch  t\  Grand  Rapids,  etc.,  R. 
Co.,  67  Mich.  394,  34  N.  W.  884. 

Missouri. —  Rinard  v.  Omaha,  etc.^  R.  Co., 
164  Mo.  270,  64  S.  W.  124;  Tobin  v.  Mis- 
souri Pac.  R.  Co.,  (1891)  18  S.  W.  996; 
McGowan  v.  St.  Louis  Ore,  etc.,  Co.,  (1891) 
16  S.  W.  236:  Nichols  v.  Winfrey,  90  Mo. 
403,  2  S.  W.  305;  Nichols  v.  Winfrey,  79  Mo. 
544. 

NeiD  York. —  Ingrafra  v.  Samuels,  71  N.  Y. 
App.  Div.  14,  75  N.  Y.  Suppl.  718. 

Korth  Carolina. —  Mendenhall  r.  North 
Carolina  R.  Co.,  123  N.  C.  275,  31  S.  E.  480 ; 
Coley  V.  Statesville,  121  N.  C.  301,  28  S.  W. 
482. 

Ohio. —  Darling  v.  Williams,  35  Ohio  St. 
58. 

Tennessee. —  Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Teun.  340.  64  S.  W.  1;  Nashville, 
etc.,  R.  Co.  I.  Seaborn,  85  Tenn.  391,  4  S.  W. 
661. 

Texas. — ^Missouri,  etc.,  R.  Co.  v.  Eyer,  ( Civ. 
App.  1902)  69  S.  W.  453;  Campbell  v.  Hous- 
ton, etc.,  R.  Co.,  2  Tex.  Unrep.  Cas.  473.  See 
also  Johijson  v.  Galveston,  etc.,  R.  Co.,  27 
Tex.  Civ.  App.  616,  66  S.  W.  906;  Houston, 
etc.,  R.  Co.  V.  Loeffler,  (Civ.  App.  1899)  51 
S.  W.  5.36. 

Wisconsin. —  Seaman  v.  Farmers'  L.  &  T. 
Co.,  15  Wis.  578. 
See  15  Cent.  Dig.  tit.  "  Death,"  §  142  et  seq. 
[25] 


63.  Alabama. —  Williams  v.  South,  etc.,  R. 
Co.,  91  Ala.  635,  9  So.  7i. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Spencer, 
(1898)  52  Pac.  211. 

Georgia. — •  Western,  etc.,  R.  Co.  v.  Moore, 
94  Ga.  457,  20  S.  E.  640;  Central  R.  Co.  v. 
Thompson,  76  Ga.  770. 

Idaho. —  Colt  V.  Spokane,  etc.,  R.  Co., 
(1893)  35  Pac.  39. 

Illinois. —  Illinois  Cent.  R.  Co.  iK  Reardon, 
157  111.  372,  41  N.  E.  871;  North  Chicago 
Rolling  Mill  R.  Co.  v.  Morrissey,  111  111.  646 
(where  an  instruction  was  held  to  be  faulty 
in  that  it  ignored  the  question  of  contribu- 
tory negligence)  ;  Illinois  Cent.  R.  Co.  v. 
Cragin,  71  111.  177.  See  also  Chicago,  etc., 
R.  Co.  V.  Austin,  69  111.  426. 

Michigan. —  Rouse  v.  Detroit  Electric  R. 
Co.,  128  Mich.  149,  87  N.  W.  68. 

Missouri. — Barth  v.  Kansas  City  El.  R.  Co., 
142  Mo.  535,  44  S.  W.  778.  , 

North  Carolina. —  Pickett  v.  Wilmington, 
etc.,  R.  Co.,  117  N.  C.  616,  23  S.  E.  264,  53 
Am.  St.  Rep.  611,  30  L.  R.  A.  257. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Morri- 
son, 93  Tex.  527,  56  S.  W.  745;  Galveston, 
etc.,  R.  Co.  V.  Kutac,  7  6  Tex.  473,  13  S.  W. 
327  (holding  that  under  a  statute  giving  a 
right  of  action  against  a  railroad  company 
for  death  caused  by  the  gross  negligence  of 
its  servants,  a  charge  authorizing  recovery  on 
the  ground  of  ordinary  negligence  of  defend- 
ant's servants,  and  a  refusal  to  charge  that 
gross  negligence  must  be  shown,  is  error)  ; 
Galveston,  etc.,  R.  Co.  v.  Power,  (Civ.  App. 
1899)  54  S.  W.  629  (holding  that  in  an  ac- 
tion by  parents  to  recover  for  the  death  of 
an  adult  son,  an  instruction  that  proof  that 
the  deceased  was  contributing  to  the  support 
of  his  parents  entitled  them  to  damages  was 
erroneous,  since  it  did  not  require  the  jury 
to  consider  the  probable  willingness  and  abil- 
ity of  the  deceased  to  continue  such  contribu- 
tions in  the  future,  and  thereby  unduly  re- 
stricted the  issue)  ;  Gulf,  etc.,  R.  Co.  V. 
Letsch,  (Civ.  App.  1897)  40  S.  W.  181;  St. 
Louis,  etc.,  R.  Co.  v.  Williams,  (Civ.  App. 
1896)  37  S.  W.  992  (where  the  instruction 
was  held  to  be  erroneous  in  not  limiting  the 
liability  to  the  "  natural  and  probable  conse- 
quences"). See  also  Galveston,  etc.,  R.  Co. 
V.  Cook,  (Sup.  1891)  16  S.  W.  1038. 

Wisconsin. —  Gores  w.  Graff,  77  Wis.  174, 
46  N.  W^  48. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Needham,  52  Fed.  371,  3  C.  C.  A.  129. 

64.  Alabama. —  Decatur  Car  Wheel,  etc., 
Co.  V.  Mehaffey,  128  Ala.  242,  29  So. 
646. 
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embodies  a  general  statement  of  the  law  as  to  tlie  basis  upon  which  the  damages 
are  to  be  computed,  it  is  not  open  to  objection  upon  tlje  ground  of  vagueness,  in 
the  absence  of  a  request  for  more  explicit  instructions.'''' 

1.  Verdict"" — l.  In  General.  The  principal  is  elementary  that  the  verdict 
and  judgment  must  follow  the  pleadings,  and  that  a  verdict  for  an  amount  in 
excess  of  tliat  claimed  in  the  pleadings  cannot  be  sustained/'^ 

2.  Special  Findings.  Where  a  special  finding  of  facts'**  is  inconsistent  with 
the  general  verdict,  the  former  should  control  the  latter  arjd  the  court  should 


Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Haist, 
(1903)  72  S.  W.  893. 

California. —  Keast  v.  Santa  Ysabel  Gold 
Min.  Co.,  136  Cal.  2.56,  68  Pae.  771  (where 
the  instructions  as  to  the  basis  of  damages 
were  held  to  be  correct)  ;  Harrison  v.  Sutter 
St.  R.  Co.,  116  Cal.  156,  47  Pac.  1019;  Red- 
field  V.  Oakland  Consol.  St.  R.  Co.,  (1896) 
42  Pac.  1063. 

Colorado. —  Hayes  v.  Williams,  17  Colo. 
465,  30  Pac.  3.52. 

Georgia. —  Western,  etc.,  R.  Co.  v.  Clark, 
117  Ga.  548,  44  S.  E.  1 ;  Central  R.  Co.  v. 
Thompson,  76  Ga.  770. 

Illinois. —  Economy  Light,  etc.,  Co.  v. 
Stephen,  187  111.  137,  58  N.  E.  359;  Chicago, 
etc.,  R.  Co.  V.  Kneirim,  48  111.  App.  243. 

lotoa. —  Coates  v.  Burlington,  etc.,  R.  Co., 
62  Iowa  486,  17  N.  W.  760. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r. 
Brooks,  5  Ky.  L.  Rep.  749. 

Missouri. —  Browning  v.  Wabash  Western 
R.  Co.,  124  Mo.  55,  27  S.  W.  644  [affirming 
(Sup.  1893)  24  S.  W.  731];  McGowan  v.  St. 
Louis  Ore,  etc.,  Co.,  109  Mo.  618,  19  S.  W. 
199  [reversing  (1891)  16  S.  W.  236];  Knight 
V.  Sadtler  Lead,  etc..  Co.^  91  Mo.  App.  574; 
Goss  V.  Missouri  Pac.  R.  Co.,  50  Mo.  App. 
614;  Fugler  v.  Bothe,  43  Mo.  App.  44. 

'New  Jersey. —  Hackney  v.  Delaware,  etc.. 
Tel.,  etc.,  Co.,  (Err.  &  App.  1903)  55  Atl.  252. 

New  York. —  Green  v.  Hudson  River  R.  Co., 
32  Barb.  25. 

Pennsylvania. — Steinbrunner  v.  Pittsburgh, 
etc.,  R.  Co.,  146  Pa.  St.  504,  23  Atl.  239,  28 
Am.  St.  Rep.  806;  Pennsylvania  R.  Co.  v. 
Butler,  57  Pa.  St.  335;  Pennsylvania  R.  Co. 
V.  Ogier,  35  Pa.  St.  60,  78  Am.  Dec.  322. 

Tennessee.— DoNidson  Benedict  Co.  v.  Sever- 
son.  109  Tenn.  572,  72  S.  W.  967;  Illinois 
Cent.  R.  Co.  v.  Spenee,  93  Tenn.  173,  23 
S.  W.  211,  42  Am.  St.  Rep.  907. 

Texas. —  Merchants',  etc..  Oil  Co.  v.  Bvirns, 
96  Tex.  573,  74  S.  W.  758  (holding  that  an 
instruction  that  plaintiff  could  only  recover 
sucli  sum  as  would  represent  the  "  present 
worth  "  of  the  probable  .amount  which  de- 
ceased would  have  contributed  to  plaintiff's 
support  had  he  lived  was  erroneous,  as  pre- 
ficribing  a  mathematical  rule  for  the  deter- 
mination of  the  damages  without  reference  to 
the  facts  and  circumstances  of  the  particular 
case)  ;  San  Antonio  Traction  Co.  /■.  Wliite, 
94  Tex.  408,  61  S.  W.  700;  Citizens'  R.  Co.  r. 
Wa«hington,  24  Tex.  Civ.  App.  422,  58  S.  W. 
1042;  ilouHton,  etc.,  R.  Co.  r.  Wliite,  21!  Tex. 
(;iv.  App.  280,  56  8.  W.  204;  De  I'vlncios  r. 
Rio  Grande,  etc.,  R.  Co.,  (Civ.  App.  ]8!)8)  45 
S,  W.  012;  Storrie  V.  Marahall,  (Civ.  App. 
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1894)  27  S.  W.  224  (where  plaintiffs  coun- 
sel argued  that  plaintiff's  mental  anguish  and 
suffering  were  elements  of  damage,  and  the 
court  refused  to  charge  that  they  were  not, 
and  laid  down  no  measure  of  damages,  and  it 
was  held  that  a  judgment  for  plaintiff  should 
be  reversed,  although  the  verdict  was  not  e.^c- 
cessive  under  the  facts ) . 

Utah. —  Corbett  v.  Oregon  Short  Line  R. 
Co.,  25  Utah  449,  71  Pac.  1065. 

United  Htates. —  Hunt  v.  Kile,  98  Fed.  49, 
38  C.  C.  A.  641. 

See  15  Cent.  Dig.  tit.  "Death,"  §  145  et 
seq. 

An  instruction  relating  solely  to  the  meas- 
ure of  damages  need  not  state  the  rule  that 
the  deceased  must  have  exercised  ordinary 
care  in  order  to  entitle  plaintiff  to  recovery. 
Illinois  Cent.  R.  Co.  v.  Gilbert,  157  111.  3.54, 
41  N.  E.  724. 

Married  woman. —  An  instruction  that  the 
damages  accruing  to  the  estate  of  a  married 
woman,  from  her  death  by  wrongful  act, 
should  be  assessed  as  though  she  were  un- 
married is  erroneous,  because  a  part  of  a 
married  woman's  time  must  ordinarily  be 
devoted  to  her  family.  Stulmuller  v.  Cloughly, 
58  Iowa  738,  13  N.  W.  55. 

65.  Illinois. —  Chicago,  etc.,  R.  Co.  i".  Knei- 
rim, 48  111.  App.  243. 

Indiana. —  Malott  v.  Shimer,  153  Ind.  35, 
54  N.  E.  101,  74  Am.  St.  Rep.  278. 

Iowa. —  Andrews  v.  Chicago,  etc.,  R.  Co., 
86  Iowa  677,  53  N.  W.  399. 

Missouri. —  Geismann  (".  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654 
(where  defendant  asked  for  no  instructions, 
or  for  a  modification  of  instructions  given)  ; 
Browning  v.  Wabash  Western  R.  Co.,  124  Mo. 
55,  27  S.  vV.  644  [affirminq  (Sup.  1893)  24 
S.  W.  731];  Stumbo  v.  Duluth  Zinc  Co.,  100 
Mo.  App.  635,  75  S.  W.  185. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Worthy, 
(Civ.  App.  1894)  27  S.  W.  426. 

See  15  Cent.  Dig.  tit.  "Death,"  §  145  et 
seq. 

66.  "Verdict  generally  see  Trial. 

67.  International,  etc.,  R,  Co,  v.  McDon- 
ald, 75  Tex.  41,  12  S.  W.  800,  where  plaintiff 
sued  for  herself  and  the  minor  children  of 
deceased,  and  claimed  certain  specified  sums 
as  (l.niKiL'cs  for  each,  and  it  was  held  that  a 
veidici  Idr  an  amoimt  in  excess  of  that 
claimed  by  any  one  of  them  could  not  be  sus- 
tained, although  the  total  verdict  was  within 
the  gross  sum  asked. 

68.  In  some  jurisdictions  the  rule  is  laid 
down  that  it  is  within  the  discretion  of  the 
court  whether  it  will  direct  the  jury  to  make 
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render  judgment  accordingly,  provided  the  special  finding  is  of  an  ultimate  and 
not  a  mere  probative  fact.''^ 

J.  Appeal  and  Eppop.  Applying  the  general  rules  relating  to  review  on 
appeal  or  by  writ  of  error™  to  actions  for  death  by  wrongful  act  it  has  been  held 
tliat  questions  not  raised  in  the  trial  court  will  not  be  considered  on  appeal ;  ''^ 
and  that  a  judgment  will  not  be  reversed  for  error  which  results  in  no  prejudice 
to  the  pai'ty  urging  the  objection  on  appeal.''^  ISTor  will  the  judgment  be  reversed 
for  errors  which  on  the  consideration  of  the  whole  record  are  shown  not  to  have 
affected  the  judgment.'^^ 

DEATH-BED.    In  Scots  law,  a  state  of  sickness  which  ends  in  death.^ 
DEATH-BED  DEED.    A  deed  made  by  a  person  ill  of  an  illness  of  which  he 
afterwards  dies.^ 

DEATHSMAN.  The  executioner ;  hangman  ;  he  that  executes  the  extreme 
penalty  of  the  law.^ 

DE  ATTORNATO  RECIPIENDO.  a  writ  which  lay  to  the  judges  of  a  court, 
requiring  them  to  receive  and  admit  an  attorney  for  a  party.* 

DE  AUDIENDO  ET  TERMINANDO.  Literally,  "  for  hearing  and  determining ; 
to  hear  and  determine."  ^ 


special  findings  of  fact  or  not,  and  that  it  is 
not  error  to  refuse  to  do  so.  Webb  v.  Den- 
ver, etc.,  E.  Co.,  7  Utah  17,  24  Pac.  616. 

69.  Cleveland,  etc.,  R.  Co.  v.  Doerr,  41  III. 
App.  530,  holding  likewise  that  defendant 
might  require  a  specific,  categorical  finding 
of  "  yes  "  or  "  no  "  where  the  interrogatory 
called  for  a  finding  of  an  ultimate  and  not 
an  evidentiary  fact)  ;  Trefi'ert  v.  Ohio,  etc., 
R.  Co.,  36  111.  App.  93;  Hamner  v.  Chicago, 
etc.,  R.  Co.,  61  Iowa  56,  15  N.  W.  597;  Need- 
ham  V.  Louisville,  etc.,  R.  Co.,  (Kv.  1887)  11 
S.  W.  306.  See  also  Chicago,  etc',  R.  Co.  v. 
Dunleavy,  129  111.  132,  22  N.  E.  15;  Pitts- 
burgh, etc.,  R.  Co.  y.  Burton,  139  Ind.  357, 
37  N.  E.  150,  38  N.  E.  594. 

70.  See,  generally.  Appeal  and  Error. 

71.  Hughes  V.  Richter,  161  111.  409,  43 
N.  E.  1066;  Long  Morrison,  14  Ind.  595, 
77  Am.  Dec.  72  (holding  that  an  objection 
to  an  action  by  an  administrator,  on  the 
groimd  that  the  husband  of  deceased  had  not 
been  joined,  could  not  be  taken  for  the  first 
time  on  appeal)  ;  Kennayde  v.  Pacific  R.  Co., 
45  Mo.  255  (holding  that  where  the  petition 
does  not  properly  refer  to  the  statute  giving 
the  right  of  action,  the  objection  must  be 
raised  below  or  it  Avill  not  be  considered  on 
appeal):  Paschal' y.  Owen,  77  Tex.  583,  14 
S.  W.  203. 

Thus  the  question  of  the  contributory  neg- 
ligence of  the  intestate  will  not  be  considered 
on  appeal  unless  such  question  Avas  urged  in 
the  court  below.  Taylor  v.  Woburn,  130 
Mass.  494. 

72.  Georgia. —  Middle  Georgia,  etc.,  R.  Co. 
V.  Barnett,  104  Ga.  582,  30  S.  E.  771;  West- 
em,  etc.,  R.  Co.  V.  Bussey,  95  Ga.  584,  23 
S.  E.  207. 

Illinois. —  St.  Louis  Consol.  Coal  Co.  v. 
Maehl,  130  111.  551,  22  N.  E.  715. 

Afissouri. —  Schlereth  v.  Missouri  Pac.  R. 
Co.,  (Sup.  1892)  19  S.  W.  1134. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 


V.  Conway,  112  Pa.  St.  511,  4  Atl.  362; 
South  Easton  v.  Reinhart,  13  Wkly.  Notes 
Cas.  389. 

Texas. —  Missouri,  etc.,  R.  Co.  i'.  Evans,  16 
Tex.  Civ.  App.  68,  41  S.  W.  80. 

Illustrations  of  harmless  error. —  Where  the 
damages  awarded  are  clearly  less  than  plain- 
tiff is  entitled  to,  the  judgment  will  not  be 
disturbed  on  account  of  an  erroneous  instruc- 
tion as  to  the  measure  of  damages  (Ohio, 
etc.,  R.  Co.  V.  Johnson,  31  111.  App.  183; 
Brunswig  v.  White,  70  Tex.  504,  8  S.  W. 
85 ) ,  or  because  of  the  introduction  of  im- 
proper evidence  (Chicago  v.  Powers,  42  HI. 
169,  89  Am.  Dec.  418;  Hyde  v.  Union  Pac.  R. 
Co.,  7  Utah  356,  26  Pac.  979 ) . 

73.  Georgia. —  Boswell  v.  Barnhart,  96  Ga. 
521,  23  S.  E.  414. 

Illinois. —  See  Chicago,  etc.,  R.  Co.  v. 
Kneirim,  48  111.  App.  243. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Brooks,  5  Ky.  L.  Rep.  749. 

Michigan. —  Cooper  v.  Lake  Shore,  etc.,  R. 
Co.,  66  Mich.  261,  33  N.  W.  306,  11  Am.  St. 
Rep.  482. 

Missouri. — McGowan  v.  St.  Louis  Ore.  etc., 
Co.,  109  Mo.  518,  19  S.  W.  199  [reversing 
(Sup.  1891)  16  S.  W.  236];  Soeder  v.  St. 
Louis,  etc.,  R.  Co.,  100  Mo.  673,  13  S.  W. 
714,  18  Am.  St.  Rep.  724. 

New  York. —  Burns  i".  Houston,  etc..  Ferry 
R.  Co.,  15  Misc.  19,  36  N.  Y.  Suppl.  774. 

Texas. — -Texas,  etc.,  R.  Co.  r.  Lester,  75 
Tex.  56,  12  S.  W.  955. 

See  15  Cent.  Dig.  tit.  "  Death,^'  §  154. 

1.  Kinney  L.  Diet. 

2.  Kinney  L.  Diet. 

3.  Black  L.  Diet. 

4.  Black  L.  Diet. 

5.  The  name  of  a  writ  or  commission 

granted  to  certain  justices  to  hear  and  deter- 
mine cases  of  heinous  misdemeanor,  trespass, 
riotous  breach  of  the  peace,  etc.  Cyclopedic 
L.  Diet. 
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DE  AVERIIS  CAPTIS  in  withernam,  a  writ  wiiicli  lios  to  take  other  cattle 
of  tlie  dcl'endatit  whore  lie  has  taken  and  carried  away  cattle  of  tlie  plaintiff  out 
of  the  country,  so  tljat  they  cannot  be  reached  by  replevin.® 

DE  AVERIIS  REPLEGIANDIS.  A.  writ  directed  to  the  sheriff,  commanding 
him  to  caase  to  be  replevied  for  a  party  liis  beasts  or  chattels,  (fee,  which  another 
had  taken  and  unjustly  detained  J    (See,  generally,  Rroi'i.KVJN.j 

DE  AVERIIS  RETORNANDIS.  Literally,  "  for 'returning  the  cattle."  A  term 
applied  to  pledges  given  in  the  old  action  of  replevin." 

DE  BANCO.  Literally,  "  of  the  bench."  A  term  formerly  applied  in  Eng- 
land to  the  justices  of  the  court  of  common  pleas,  or  "  bench,"  as  it  was  originally 
styled. » 

DEBATUM.    In  old  European  law,  a  dispute  or  controversy.^" 

Debauch."  To  seduce  and  vitiate  a  woman  ; to  seduce  and  violate  a 
woman  ;  to  ravish,  deflower,  violate.'*  (See  Abduction  ;  Husband  and  Wife  ; 
Incest  ;  Rape  ;  Seduction.) 

DEBAUCHED.^^    Carnally  known  ;    enticed  ;  led  astray  ;  vitiated  or  corrupted." 

DE  BENE  ESSE.  Formally;'^  conditionally;^^  ])rovisionally.*^  A  technical 
phrase  applied  to  certain  acts  deemed  at  the  time  to  be  well  done,  or  until  an 
exception  or  other  avoidance.^'  (De  Bene  Esse :  Bills  to  Take  Testimony,  see 
Depositions.) 

DEBENT.    In  old  English  law,  they  owe  ;  they  ought.^ 

Debenture.^    An  instrument  in  the  nature  of  a  mortgage,  to  secure  a  certain 


6.  Bouvier  L.  Diet,  {citing  3  Blackstone 
Comm.  149]. 

7.  Biirrill  L.  Diet. 

8.  Black  L.  Diet,  [citing  2  Reeve  Eng.  L. 
177]. 

9.  Black  L.  Diet. 

10.  Burrill  L.  Diet,  iciting  Spelman 
Gloss.]. 

11.  "The  verb  'to  debauch'  is  a  word  of 
Freneli  origin,  compounded  of  the  preposition 
'  de,'  from,  and  '  hauclie,'  an  old  Armorican 
word  in  use  in  Brittany,  meaning  shop,  and 
signifying,  in  its  compound  sense,  to  entice 
or  draw  one  away  from  his  work,  employ- 
ment, or  duty.  It  is  in  this  sense  of  enticing 
and  corrupting  that  it  came  into  use  in  our 
language,  as  will  be  found  by  a  reference  to 
one  of  the  earliest  authorities  for  the  mean- 
ing of  English  words,  ( Phillips'  New  World 
of  Words.  1096,)  where  it  is  defined  'to  cor- 
rupt one's  manners,  to  make  lewd,  to  mar  or 
spoil ; '  a  sense  in  which  it  had  been  previ- 
ously used  by  Ben  Jonson  and  by  Shakspeare." 
Koenig  v.  Nott,  2  Hilt.  (N.  Y.)"  323,  329. 

12.  Koenig  v.  Nott,  2  Hilt.  (N.  Y.)  323, 
330  [quoting  Bailey  Diet.],  where  it  is  said: 
"As  applied  to  a  woman,  the  word,  as  thus 
defined,  meant  merely  seduction." 

13.  Koenig  v.  Nott,  2  Hilt.  (N.  Y.)  323, 
330  [quoting  Bailey  Diet,  folio  ed.  (by  Scott, 
175.5)  I,  whrro  it  is  said:  "  It  is  in  this  two- 
fold sense  that  it  is  used  in  the  law  forms, 
and  wlii(;li  it  has  now  fully  acquired  as  a 
general  word." 

14.  Koenig  v.  Nott,  2  Hilt.  (N.  Y.)  323, 
330  [quoting  McKenzio  Eng.  Synonyms, 
(London,  18r»4)],  where  it  is  said:  "It  is 
used  in  Worcester's  Dictionary  (Boston, 
1847),  as  !i,n  ajipropriate  definition  for  tlie 
word  '  conHtiipiiitc,'  from  tlie  Latin  con- 
aiupro,  niciiiiiiin'  1,0  violate." 

15.  Distinguished  from  "seduced." — Where 


a  statute  provided  that,  "  If  any  person  shall, 
under  promise  of  marriage,  seduce  and  de- 
bauch any  unmarried  female  of  good  repute," 
etc.,  the  court,  after  defining  the  words  "  se- 
duce "  and  "  debauch,"  said  "  that  a  female 
may  be  seduced  without  being  debauched,  or 
debaucned  without  being  seduced."  State  r. 
Reeves,  97  Mo.  668,  675,  10  S.  W.  841,  10 
Am.  St.  Rep.  .349  [cited  in  Putman  v.  State, 
29  Tex.  App.  454,  457,  16  S.  W.  97,  25  Am. 
St.  Rep.  738]. 

"  Debauched  habits "  see  Wickwire's  Ap- 
peal, 30  Conn.  86,  88. 

16.  State  I.  Wheeler,  108  Mo.  658,  662,  18 
S.  W.  924;  State  v.  Eckler,  106  Mo.  585,  590, 
17  S.  W.  814,  27  Am.  St.  Rep.  372;  State  r. 
Reeves,  97  Mo.  668.  676,  10  S.  W.  841,  10 
Am.  St.  Rep.  349  [cited  in  Putman  v.  State, 
29  Tex.  App.  454,  457,  16  S.  W.  97,  25  Am. 
St.  Rep.  738]. 

17.  Koenig  v.  Nott,  2  Hilt.  (N.  Y.)  323, 
329. 

18.  Bouvier  L.  Diet. 

19.  Blair  r.  Weaver,  11  Serg.  &  R.  (Pa.) 
84,  85. 

20.  Bouvier  L.  Diet. 

It  is  equivalent  to  provisionally,  with  which 
meaning  the  phrase  is  commonly  employed. 
For  example,  a  declaration  is  filed  or  de- 
livered, special  bail  is  put  in,  a  witness  is 
examined,  etc.,  de  bene  esse,  or  provisionally. 
Bouvier  L.  Diet,  [citiiig  3  Blackstone  Comm. 
383]. 

21.  Bouvier  L.  Diet. 

Appearance  de  bene  esse  see  3  C.yc.  502. 

22.  Burrill  L.  Diet. 

23.  "  This  is  an  old  word,  and  is  derived 
from  tlie  Latin  dchciitur."  Levy  v.  Abereor- 
ris  Slate,  etc.,  Co.,  37  Ch.  D.  260,  57  L.  J.  Ch. 
202,  58  L.  T.  Rep.  N.  S.  218,  36  Wkly.  Hep. 
411,  412  [ciling  Blount  L.  Diet.;  Skcat  Etyrn. 
Diet.]. 
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snni  of  money,  with  interest ;  an  instimraent  wliicli  shows  that  tlie  pai-tj  owes 
and  is  bound  to  pay  ;  an  acknowledgment  of  a  debt ;  a  document  which  eitlier 
creates  a  debt  or  acknowledges  a  debt ;  ^'  a  writing  acknowledging  a  debt ;  specifi- 


A  term  not  clearly  defined. —  In  Edmonds 
V.  Blaina  Furnaces  Co.,  36  Ch.  D.  215,  21S, 
56  L.  J.  Ch.  815,  57  L.  T.  Rep.  N.  S.  139,  35 
Wkly.  Eep.  798,  Chitty,  J.,  said:  "  The  term 
'  debenture  "  lias  not,  so  far  as  I  am  aware, 
ever  received  any  precise  legal  definition.  It 
is,  comparatively  speaking,  a  new  term.  I  do 
not  mean  a  new  term  in  the  English  language, 
because  there  is  a  passage  in  Swift  which  has 
been  mentioned  to  me  where  the  term  '  de- 
benture '  is  used.  .  .  .  But  although  it  is  not 
a  term  with  any  legal  definition,  it  is  a  term 
which  has  been  used  by  lawyers  frequently 
with  reference  to  instruments  under  Acts  of 
Parliament."  See  also  British  India  Steam 
Nav.  Co.  r.  Inland  Revenue  Com'rs,  7  Q.  B.  D. 
165.  50  L.  J.  Q.  B.  517,  519,  44  L.  T.  Rep. 
.N.  S.  378,  29  Wkly.  Rep.  610,  where  Grove, 
J.,  said:  "The  question  [in  the  case  under 
consideration]  apparently  a  simple  one  and 
certainly  easy  to  state,  is  not  free  from  diffi- 
culty, owing  to  the  curious  fact  that  the 
Avord  '  debenture  '  does  not  appear  to  admit 
of  any  accurate  definition.  A  very  general 
definition  is  given  in  the  dictionaries,  and 
neither  the  counsel  in  the  case  nor  any  in- 
formation that  we  have  been  able  to  obtain 
defines  exactly  what  '  debenture  '  means.  The 
difficulty  arises  from  the  fact  that  in  the  Act 
of  Parliament  (33«&  34  Viet-  c.  97)  the  word 
'  debenture  '  is  mentioned  in  the  schedule  of 
duties  in  two  senses,  namely,  '  Debenture  for 
securing  the  paj'ment  or  repayment  of  money, 
or  the  transfer  or  retransfer  of  stock,'  and 
'  Debenture  or  certificate  for  entitling  any. 
person  to  receive  any  drawback,'  etc. ;  and  — 
in  another  portion  of  the  schedule,  where 
mortgages  are  spoken  of  — '  Mortgage,  bond 
debenture,  covenant,  warrant  of  attorney,  and 
foreign  security  of  any  kind."  Lindley,  J., 
said :  "  Now  what  the  exact  meaning  of 
'  debenture  '  is  I  do  not  know.  I  do  not  find 
any  particular  definition  of  it,  and  we  know 
that  there  are  various  classes  of  instruments 
called  '  debentures.'  You  may  have  mort- 
gage debentures,  which  are  charges  of  some 
kind  on  property;  you  may  have  debentures 
which  are  bonds,  and  if  this  were  under  seal 
it  would  be  a  debenture  of  this  kind.  You 
may  have  a  debenture  which  is  nothing  more 
than  an  acknowledgment  of  debt.  You  may 
have  an  instrument  like  this  which  is  some- 
thing more  —  it  is  a  statement  by  two  di- 
rectors that  a  company  will  pay.  I  think  any 
instruments  of  that  sort  may  be  debentures." 

Distinguished  from  "promissory  note." — 
In  British  India  Steam  Nav.  Co.  r.  Inland 
Revenue  Com'rs,  7  Q.  B.  D.  165,  50  L.  J. 
Q.  B.  517,  44  L.  T.  Rep.  N.  S.  378,  381,  29 
Wkly.  Rep.  610,  Grove,  J.,  said:  "Now  it 
seems  to  me  that  there  is  a  real  diff'erence 
here  between  what  the  company  themselves 
call  a  '  debenture '  and  a  promissory  note. 
The  statute  contemplates  in  a  debenture  some- 
thing different  from  a  promissory  note,  be- 
cause in  the  former  case  it  imposes  a  higher 
duty.    The  document  may  be  a  promissory 


note  in  one  sense  of  tne  word,  but  it  may 
also  be  something  more,  for  there  are  mat- 
ters attached  to  it  which  have  a  purpose  in 
them  and  which  may  be  attached  to  a  promis- 
sory note,  and  yet  make  it  none  the  less  a 
promissory  note."  See  also  BroAvn  v.  Inland 
Revenue  Com'rs,  64  L.  J.  M.  C.  209. 

24.  In  re  Rogers,  I  D.  &  Sm.  338,  342,  6 
Jur.  N.  S.  1363,  30  L.  J.  Ch.  153,  9  Wkly. 
Rep.  64,  where  it  is  said :  "And  there  are 
coupons  attached  to  the  debenture,  which 
make  the  interest  payable  half-yearly." 

In  the  nature  of  a  mortgage  security. — 
In  In  re  Standard  Mfg.  Co.,  [1891]  1  Ch.  627, 
645,  60  L.  J.  Ch.  292,  64  L.  T.  Rep.  N.  S. 
487,  2  Meg.  418,  39  Wkly.  Rep.  369,  where 
the  question  was  whether  certain  debentures 
of  a  joint  stock  company  were  bills  of  sale, 
to  which  a  statute  in  relation  to  bills  of  sale 
applied,  Bowen,  L.  J.,  said:  "That  these  de- 
bentures are  '  agreements  by  which  a  right  in 
equity  to  a  charge  or  security  on  personal 
chattels  is  conferred,'  appears  to  be  clear." 

No  distinction  between  "  debentures "  and 
"mortgage  debentures." — "Where  the  articles 
of  association  conferred  power  upon  the  com- 
pany "  to  borrow  money  and  to  issue  trans- 
ferable bonds  to  bearer,  or  otherwise  deben- 
tures and  mortgage  debentures  based  on  all 
or  any  of  the  assets  real  or  personal  of  the 
company,"  Jessel,  M.  R.,  said :  "  I  do  not  feel 
myself  bound  to  put  a  different  meaning  on 
the  words  '  debentures  '  and  '  mortgage  de- 
bentures '  used  in  this  article.  I  do  not  know 
what  the  difference  can  be  if  you  get  '  bonds,' 
'  debentures,'  and  '  mortgage  debentures,'  and 
I  do  not  feel  myself  concerned  to  inquire." 
In  re  Florence  Land,  etc.,  Co.,  10  Ch.  D.  530, 
539,  48  L.  J.  Ch.  137,  39  L.  T.  Rep.  N.  S.  589, 
27  Wkly.  Rep.  236. 

25.  in  re  Imperial  Land  Co.,  L.  R.  11  Eq. 
478,  489,  40  L.  J.  Ch.  343,  24  L.  T.  Rep.  N.  S. 
255  [quoted  in  Toronto  Bank  v.  Cobourg,  etc., 
R.  Co.,  7  Ont.  1,  7]. 

26.  Edmonds  r.  Blaina  Furnaces  Co.,  36 
Ch.  D.  215,  219,  56  L.  J.  Ch.  815,  57  L.  T. 
Rep.  N.  S.  139,  35  Wkly.  Rep.  798  (where 
Chitty,  J.,  said:  "And  speaking  of  the  nu- 
merous and  varioiis  forms  of  instruments 
which  have  been  called  debentures  without 
anyone  being  able  to  say  the  term  is  incor- 
rectly used,  I  find  that  generally,  if  not  al- 
ways, the  instrument  imports  an  obligation 
or  covenant  to  pay  " )  ;  Toronto  Bank  v.  Co- 
bourg, etc.,  R.  Co.,'7  Ont.  1,  7  [quoting  Skeats 
Diet.]  (where  it  is  said:  "  Etymologically 
debenture  is  but  debt  '  writ  large.'  At  first, 
during  the  Protectorate,  when  the  term  seems 
to  have  originated,  it  was  spelled  '  Deben- 
ter,'  that  being  the  Latin  word  with  which 
the  instrument  began,  38  Vict.  ch.  47  ") .  See 
also  Richards  v.  Kidderminster,  [1896]  2  Ch. 
212,^21,  65  L.  J.  Ch.  502,  74  L.  T.  Rep.  N.  S. 
483,  4  Manson  169,  44  Wkly.  Rep.  505. 

27.  Levy  v.  Abercorris  Slate,  etc.,  Co.,  37 
Ch.  D.  260,  264,  57  L.  J.  Ch.  202,  58  L.  T. 
Rep.  N.  S.  218,  36  Wkly.  Rep.  411,  where  it  is 
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cally,  an  instrument,  generally  under  seal,  for  tlic  repajmont  of  money  lent; 
usually  if  not  exclusively  used  of  obligations  of  corporations  o"  large  moneyed 
copartnerships,  issued  in  a  form  convenient  to  l>e  bought  and  sold  as  invest- 
ments;''^^ a  writing  which  is  first,  a  simple  acknowledgment  under  seal  of  the 
debt;  secondly  an  instrument  acknowledging  the  debt  and  charging  the  property 
of  the  company  with  repayment ;  and  thirdly,  an  instrument  acknowledging  the 
debt,  charging  tiie  property  of  the  company  with  repayment,  and  further  restrict- 
ing the  company  from  giving  prior  charge.^'^  Also  a  certificate  given  Ijy  the 
collector  of  a  port,  under  the  United  States  customs  laws,  to  tiie  effect  tliat  an 
importer  of  merchandise  therein  named  is  entitled  to  a  drawback,  specifying  the 
amount  and  time  when  payable  ;  ^"  an  instrument  in  use  in  some  government 
departments,  by  which  the  government  is  charged  to  pay  to  a  creditor  or  his 
asssigns,  the  sum  found  due  on  auditing  his  accounts.^'  (See,  generally, 
Corporations.) 

Debenture  stock,  a  stock  or  fund  representing  money  borrowed  by  a 
company  or  public  body,  in  England,  and  charged  on  the  whole  or  part  of  its 
property.^^ 

DEBET.    He  owes.^^    (See,  generally.  Debt,  Action  of.) 
Debet  esse  finis  LITIUM.    a  maxim  meaning  "  There  ought  to  be  an  end 
of  lawsuits." 

Debet  ET  DETINET.    He  owes  and  detains.^^    (See,  generally.  Debt,  Action 

OF.) 

Debet  ET  SOLET.  He  owes  and  is  used,  [or  has  been  used  to  do].-^''  (See, 
generally.  Debt,  Action  of.) 

Debet  QUIS  JURI  SUBJACERE  UBI  DELINQUIT.  a  maxim  meaning  "  Every 
one  ought  to  be  subject  to  the  law  of  the  place  where  he  ofEends."  ^' 

DEBET  SUA  CUIQUE  DOMUS  ESSE  PERFUGIUM  TUTISSIMUM.  A  maxim  mean- 
ing "  Every  man's  house  should  be  a  perfectly  safe  refuge."  ^ 

DE  BIEN  ESTRE.    See  De  Bene  Esse. 


said:  "And  any  document  which  fulfils  either 
of  these  conditions  is  a  '  debenture.'  I  cannot 
find  any  precise  legal  definition  of  the  term, 
it  is  not  either  in  law  or  commerce  a  strictly 
technical  term,  or  what  is  called  a  term  of 
art.  It  must  be  '  issued,'  but  '  issued '  is  not 
a  technical  term ;  it  is  a  mercantile  term  well 
understood ;  '  issue  '  here  means  the  delivery 
over  by  the  company  to  the  person  who  has 
the  charge." 

28.  Barton  Nat.  Bank  v.  Atkins,  72  Vt.  33, 
45,  47  Atl.  176  [citing  Century  Diet.],  where 
it  is  said :  "  Sometimes  a  specific  fund  or 
property  is  pledged  by  the  debentures,  in 
which  case  they  are  usually  termed  mortgage 
debentures  ". 

29.  Englisli,  etc.,  Mercantile  Invest.  Co.  v. 
Brunton,  [1892]  2  Q.  B.  700,  712,  62  L.  J. 
Q.  B.  130,  07  L.  T.  Rep.  N.  S.  406,  4  Reports 
5S,  41  Wkly.  Rep.  133  [cited  in  Brown  v. 
Inland  Revenue  Com'rs,  64  L.  J.  M.  C.  209, 
211]. 

30.  Black  L.  Diet. 

31.  Biurill  L.  Diet. 

32.  Black  L.  Diet. 

"  That  there  is  a  material  difference  be- 
tween d(;l)('iitnio  slock  jiiid  jiroprictai  y  stock  " 
HOP  In  re  l5odnian,  [18!)1|  3  Ch.  135,  137,  61 
L.  .].  Cli.  31,  65  L.  T.  Rep.  N.  S.  522,  40 
Wkly.  licp.  60. 

33.  AhlK.tt  Ia  Diet. 

34.  lioiivicr  L.  Diet.  \ciih\(j  .Jenkins  Cent. 
Gl]. 


35.  Abbott  L.  Diet. 

In  the  old  forms  employed  in  the  common- 
law  act  of  debt,  if  the  action  was  between 
the  original  contracting  parties  to  the  obli- 
gation in  suit  the  plaintiflf  used  to  declare 
that  defendant  "  owes  and  detains  "  the  money 
due.  If  the  action  was  between  represent;! - 
tives,  the  allegation  was  "  detinet  "  only : 
he  detains  it.  Abbott  L.  Diet,  [citing  Termes 
de  la  Ley]. 

36.  Burrill  L.  Diet. 

Words  anciently  used  in  writs,  showing 
both  a  right  and  a  custom  as  the  ground  of 
the  claim;  as  in  the  writs  De  secta  ad  mo- 
lendinum,  De  molendino,  domo,  et  ponte  repa- 
randa,  etc.    Burrill  L.  Diet. 

Where  a  person  sued  to  recover  any  right 
M'hereof  his  ancestor  was  disseised  by  the  ten- 
ant or  his  ancestor,  lie  used  only  the  word 
debet  in  his  writ,  solet  not  being  proper  be- 
cause his  ancestor  was  disseised  and  the  es- 
tate discontinued.  But  if  he  sued  for  any- 
thing that  was  for  the  first  time  denied  him, 
he  used  both  the  words  debet  cf  solct,  because 
his  ancestor  before  him,  as  well  as  he  himself 
liJid  \isually  enjoyed  the  thing  for  which  be 
sued,  until  the  present  refusal  of  the  tenant. 
]5urrill  L.  Diet,  [citing  Termes  de  la  Ley]. 

37.  Bouvier  L.  Diet,  [citing  Finch  L.  14, 
3(i;  Inst.  34;  Wingate  Max.] . 

38.  lionvier  L.  Diet.  And  sec  Clason  r. 
Sholwcll,  12  Johns.   (N.  Y.)  31,  54,  in  the 


(ipiiiioii  of  the  clianeollor. 
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DE  BIEN  ET  DE  MAL.  For  good  and  evil.  A  phrase  by  which  a  party 
accused  of  a  crime  anciently  put  himself  upon  a  jury  ;  indicating  his  entire  sub- 
mission to  their  verdict.^^    See  De  Bono  Et  Malo. 

DE  BIENS  LE  MORT.    Of  the  goods  of  the  deceased."" 

DE  BIGAMIS.    Concerning  men  twice  married.*^ 

DEBILE  FUNDAMENTUM  FALLIT  opus,  a  maxim  meaning  "Where  the 
foundation  fails  all  goes  to  the  ground." 

Debit,  a  sum  charged  as  due  or  owing  the  left-hand  page  of  a  ledger,  to 
which  all  items  are  carried  that  are  charged  to  an  account.''*    (See  Ckedit.) 

DEBITA.    Debts."^    (See  Debt.) 

DEBITA  fundi.    In  Scotch  law,  debts  secured  upon  land.**' 
DEBITA  LAICORUM.    In  old  English  law,  debts  of  the  laity,  or  of  lay  persons.*'' 
DEBITA  NON  PR^ESUMITUR  DONARE.    A  maxim  meaning  "  A  debtor  is  not 
presumed  to  give." 

DEBITA  SEQUUNTUR  PERSONAM  DEBITORIS.  A  maxim  meaning  "Debts 
follow  the  person  of  the  debtor." 

DEBITOR.    In  the  civil  and  old  English  law,  a  debtor.^" 

DEBITORUM  PACTIONIBUS,  CREDITORUM  PETITIO  NEC  TOLLI  NEC  MINUI 
POTEST.  A  maxim  meaning  "  The  right  of  creditors  to  sue  cannot  be  taken 
away  or  lessened  by  the  contracts  of  their  debtors." 

DEBITRIX.    a  female  debtor.^^ 

DEBITUM.    a  thing  due  or  owing ;  an  obligation  ;  a  Debt,^^  q^.  v. 

DEBITUM  et  contractus  sunt  NULLIUS  LOCI.  A  maxim  meaning  "  Debt 
and  contract  are  of  no  particular  place."  ^* 

DEBITUM  FUNDI.  In  Scotch  law,  a  debt  of  the  ground ;  a  debt  which  is  a 
charge  upon  real  estate.^^ 

DEBITUM  IN  PRiESENTI  SOLVENDUM  IN  FUTURO.^^  A  debt  due  at  present 
to  be  paid  in  future.^^ 


39.  Bunill  L.  Diet. 

40.  Bmiill  L.  Diet. 

41.  Black  L.  Diet. 

The  title  of  the  statute  4  Edw.  I,  St.  3; 
so  called  from  the  initial  words  of  the  fifth 
chapter.  Black  L.  Diet,  [citing  2  Eeeve  Eng. 
L.  142]. 

42.  Broom  Leg.  Max. 

Applied  in  Ward  v.  Lee,  1  Bibb  (Ky.)  18, 
24;  Anderson  v.  Stapel,  80  Mo.  App.  115, 
122;  Davies  v.  Lowndes,  7  M.  &  G.  762,  803, 
49  E.  C.  L.  762;  Davies  v.  Lowndes,  8  Scott 
N.  R.  .539,  567. 

43.  Black  L.  Diet. 

The  term  is  used  in  bookkeeping  to  denote 
the  charging  of  a  person  or  an  account  with 
all  that  is  supplied  to  or  paid  out  for  him  or 
for  the  subject  of  the  account.  Black  L. 
Diet. 

44.  AVliarton  L.  Lex. 

45.  Burrill  L.  Diet. 

46.  Burrill  L.  Diet. 

47.  Burrill  L.  Diet,  [citing  Crabb  Hist. 
Eng.  L.  107]. 

48.  Wharton  L.  Lex. 

Applied  in  Byrne  i\  Byrne,  3  Serg.  &  R. 
(Pa.)  54,  56,  8  Am.  Dee.'641;  Richardson  v. 
Greese.  3  Atk.  65,  68,  26  Eng.  Reprint  840. 

49.  marton  L.  Lex. 

50.  Black  L.  Diet. 

51.  Bouvier  L.  Diet,  [citing  Broom  Leg. 
Max.]. 

52.  Black  L.  Diet. 

53.  Anderson  L.  Diet.  And  see  New  Jer- 
sey Ins.  Co.  v.  Meeker,  37  N.  J.  L.  282,  301, 


where  it  is  said:  "And  Sir  Edward  Coke,  in 
commenting  on  the  word  '  debitum,'  in  the 
statute  of  Merton,  eh.  5,  says :  '  Debitum 
signifieth  not  only  debt,  for  which  an  action 
of  debt  doth  lie,  but  here  in  this  ancient  act 
of  parliament,  it  signifieth  generally  any  duty 
to  be  yielded  or  paid.'  "  See  also  Daniels  V. 
Palmer,  41  Minn.  116,  121,  42  N.  W.  855. 

54.  Bouvier  L.  Diet. 

Applied  in  British  South  Africa  Co.  f.  Com- 
panhia  de  Mocambique.  [1893]  A.  C.  602,631, 
63  L.  J.  Q.  B.  70,  69  L.  T.  Rep.  N.  S.  604,  6 
Reports  1 ;  Warrener  v.  Kingsmill,  8  U.  C. 
Q.  B.  407,  414. 

55.  Burrill  L.  Diet,  [citing  Bell  Diet.]. 

56.  "Accruing  debt."— In  Webb  v.  Sten- 
ton,  11  Q.  B.  D.  518,  524,  52  L.  J.  Q.  B.  584, 
49  L.  T.  Rep.  N.  S.  432  [citing  Tapp  v.  Jones, 
L.  R.  10  Q.  B.  591,  44  L.  J.  Q.  B.  127,  33 
L.  T.  Rep.  N.  S.  201,  23  Wkly.  Rep.  694],  the 
court  said :  "  There  again  it  is  obvious  that 
in  1875  that  learned  judge  construed  the 
words  '  accruing  debt '  to  mean  a  debt  debi- 
tum in  presenti,  solvendum  in  futuro.  Now 
that  is  a  debt  kno-\vn  to  the  law  and  which  the 
law  has  always  recognised.  The  law  has  al- 
ways recognised  as  a  debt  two  kinds  of  debt, 
a  debt  payable  at  the  time,  and  a  debt  payable 
in  the  future,  and  imless  the  legislature  in- 
tended to  invent  a  new  kind  of  debt  not 
known  to  the  law,  '  accruing  debt '  can  only 
be  what  the  judges  have  so  stated." 

57.  Epprigiit  r.  Niekerson,  78  Mo.  482,  488 
[citing  Abbott  L.  Diet.;  Bouvier  L.  Diet.; 
Burrill  L.  Diet.;  Wharton  L.  Lex.]. 
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DE  bone  MEMORIE.    Of  good  rneinory  ;  of  sound  iriind/'^ 

DE  bonis  ASPORTATIS.    For  floods  taken  away  ;  for  carrying  away  goods.** 

DE  BONIS  NON  ADMINISTRATIS.     Of  the  goodw   not  administered.^^  (See 

ExEfJUTOIiS  AND  ADMINISTKATOJtS.) 

DE  bonis  NON  AMOVENDIS.    A  writ  for  not  removing  goods.''^ 
DE  BONIS  PROPRIIS.    Of  his  own  goods.^^ 

DE  BONIS  TESTATORIS  AC  SI.  From  the  goods  of  the  testator,  if  he  \m 
any,  and,  if  not,  from  those  of  the  executor.*^^ 


Applied  or  explained  in  the  following  cases: 

California. —  People  v.  Ai-guello,  37  Cal. 
524,  525. 

Florida. —  Fiolyau  v.  Laverty,  3  Fla.  72, 
107. 

Maryland. —  Baltimore  City  v.  Rice,  50  Md. 
302,  316;  Reese  v.  Bank  of  Commerce,  14  Md. 
271.  283,  74  Am.  Dec.  536. 

Massachusetts. —  In  re  Foote,  22  Pick.  299, 
305;  Wood  V.  Partrido-e,  11  Mass.  488,  493; 
Wentworth  v.  Whittemore,  1  Mass.  471.  473. 

Minnesota.. — Wilson  v.  Eigcnbrodt,  30 Minn. 
4,  7,  13  N.  W.  907. 

iVeiw  York. —  Adams  r.  Tator,  57  Hun  302, 
305,  10  N.  Y.  Suppl.  617;  Utica  Ins.  Co.  v. 
American  Mut.  Ins.  Co.,  16  Barb.  171.  176; 
Burrill  v.  Sheil,  2  Barb.  457,  470:  Fullerton 
V.  Chatham  Nat.  Bank.  17  Misc.  529,  533,  40 
N.  Y.  Suppl.  874;  Adams  v.  Tator,  19  N.  Y. 
Civ.  Proc.  114,  118. 

Pennsylvania. —  Pittsbura;h,  etc.,  R.  Co.  v. 
Clarke,  29  Pa.  St.  146,  isl;  Commonwealth 
Bank  v.  Wise,  3  Watts  394,  401 ;  Magoffin  v. 
Patton,  4  Eawle  113,  115;  Flintham's  Appeal, 
11  Serg.  &  R.  16,  24:  West  r.  Sink.  2  Yeates 
273,  274;  Crall  Ford.  28  Wkly.  Notes  Cas. 
366,  367;  Wilson  v.  Corbin,  1  Pars.  Sel.  Cas. 
347,  357. 

Virginia. —  Major  v.  Major,  32  Gratt.  819, 
823. 

Wisconsin. —  Trowbridge  i".  Siekler,  42  Wis. 
417,  420. 

United,  /states.- —  U.  S.  v.  North  Carolina 
Bank,  6  Pet.  29,  39,  8  L.  ed.  308  (where  it 
is  said:  "In  the  strictest  sense,  then,  the 
bond  is  a  dehitum  in  prcsenti,  though,  look- 
ing to  the  condition,  it  may  be  properly  said 
to  be  solvendum  in  futuro;  and  we  think 
that  it  is  in  the  sense  of  this  maxim  that  the 
Legislature  is  to  be  understood  in  the  use 
of  the  words  '  debt  due  to  the  United  States.' 
Wherever  the  common  law  would  hold  a  debt 
to  be  dehitum  in  presenti,  solvendum  in  fu- 
turo, the  statute  embraces  it  just  as  much 
as  if  it  were  presently  payable");  In  re 
Glen  Iron  Works,  20  Fed.  674,  081. 

Enriland. —  Wallace  v.  Universal  Automatic 
Mach'ines  Co.,  [1894]  2  Ch.  547,  550,  63  L.  J. 
Ch.  598,  70  L.  T.  Rep.  N.  S.  852,  1  Manson 
315,  7  Reports  316;  In  re  Hargreaves,  44 
Ch.  D.  2:!G,  241,  39  L.  J.  Ch.  375,  62  L.  T. 
Rep.  N.  S.  81!);  Parker  v.  Hodgson,  1  Dr.  & 
Sm.  508,  573,  7  Jur.  N.  R.  750,  30  L.  J.  Ch. 
590,  4  Ia  T.  Rep.  N.  R.  7(i2,  9  Wkly.  Rep. 
607;  Attv.-Gen.  v.  Ansted,  13  L.  J.  l^xeh. 
101,  104,  "12  M.  &  W.  520;  King  v.  Rackett, 
W.  W.  &  H.  341,  342. 

Canada. —  Ro])crtson  v.  Williams,  18  Nova 
Scotia  393,  398;  Cockhurn  i\  Rylveslcr,  1 
Ont.  App.  471,  476;  Upper  C^n.nnda  Bank  r. 
Grand  Tnnik  IJ.  Co.,  13  II.  C.  C.  I'.  304,  312; 


Perrin  v.  Hamilton,  5  U.  C.  C.  P.  57,  75; 
Marmora  Foundry  Co.  v.  BoBwel),  1  U.  C 
C.  P.  175,  185 ;  Hall  v.  Brown,  15  U.  C.  Q.  B. 
419,  420;  Hill  Lott,  13  U.  C.  Q.  B.  463, 
465,  467;  Dack  v.  Currie,  12  U.  C.  Q.  B.  334. 
340;  Warrener  v.  Kingsmill,  8  U.  C.  Q.  B. 
407,  414. 

That  a  debt  payable  in  futuro  may  be  set 

off  against  a  debt  in  presenti  see  5  Cyc.  380 
note  7. 

58.  Black  L.  Diet,  [citing  2  Inst.  510]. 

59.  Adams  Gloss. 

At  common  law,  the  action  of  trespass  for 
wrongfully  taking  and  carrying  away  per- 
sonal property  is  technically  termed  trespass 
de  bonis  asportatis.  Adams  Gloss,  [citing  3 
Blackstone  Comm.  150,  151;  1  Chitty  PL  171]. 

60.  Adams  Gloss. 

Where,  in  consequence  of  the  death  or  re- 
moval of  an  administrator,  a  new  adminis- 
trator is  appointed,  the  latter  is  termed  an 
administrator  de  bonis  nan,  i.  e.,  of  the  goods 
not  administered  by  the  former.  Adams  Gloss. 
[citing  2  Stephen  Comm.  243].  And  see 
Mass.  Pub.  St.  (1882)  c.  166,  §  11,  where 
it  is  provided  that  where  an  executor  or  ad- 
ministrator dies,  etc.,  during  the  pendency 
of  a  suit,  the  same  may  be  prosecuted  by  or 
against  the  administrator  de  bonis  non,  etc. 

61  Black  L.  Diet. 

A  writ  anciently  directed  to  the  sheriffs  of 
London,  commanding  them,  in  cases  where  a 
writ  of  error  was  brought  by  a  defendant 
against  whom  a  judgment  was  recovered,  to 
see  that  his  goods  and  chattels  were  safely 
kept  without  being  removed,  while  the  error 
remained  undetermined,  so  that  execution 
might  be  had  of  them,  etc.  Black  L.  Diet. 
[citing  Termes  de  la  Ley]. 

62.  Adams  Gloss,  [citing  1  Parsons  Contr. 
31].  And  see  Riglar  i\  Haywood.  8  Wheat. 
(U.  S.)  675,  680^  5  L.  ed.  713  (where  it  is 
said:  "There  is  also  additional  error  in 
the  judgment  which  is  rendered  against  the 
administrators,  de  bonis  propriis  instead  of 
being  dc  bonis  tcstatoris")  ;  Elwell  v.  Qxiash, 
1  Str.  20  (where  it  is  said:  "A  judgment 
was  entered  against  all  the  executors  de  bonis 
tcstatoris  for  the  debt,  and  against  the  exec- 
xitor,  who  gave  the  warrant,  dc  bonis  propriis 
for  the  costs  ")  ;  TTancocke  r.  Prowd,  1  Saund. 
328,  335,  note  10  (where  it  is  .said:  "  But  if 
the  judgment  lie  entered  de  bonis  propriis, 
instead  of  bonis  tcstatoris  si,  &c.  it  is  con- 
sidered as  a  mere  clerical  mistake,  which  the 
court  below  will  amend  on  motion  ")  ;  Sickles 
V.  Asaelstine,  10  U.  C.  Q.  B.  203,  206  (where 
it  is  said:  "  If  the  ])lca  be  true,  it  also  pro- 
tects the  executor  from  liability  to  the  plain- 
tifT's  costs,  dc  bonis  proirriis  ") , 

63.  Blaek  L.  Diet. 
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DE  bonis  TESTATORIS,  or  INTESTATI.  Of  the  goods  of  the  testator,  or 
intestate."^ 

DE  BONO  ET  MALO.  Literally,  "  for  good  and  ill."  The  Latin  form  of  the 
law  French  phrase         hien  et  de  malP 

DE  BONO  GESTU.    For  good  behaviour.^s 

Debris.  Defined  Avitlj  reference  to  mining,  tumble  stuff,  or  matter  which 
may  have  been  brought  to  its  position  by  the  action  of  the  elements,  as  distin- 
guished from  the  vast  body  of  the  earth  which  lies  below.*^^  (See,  generally, 
Mines  and  Minerals.) 

DEBT.''^  In  legal  acceptation,  a  sum  of  money  due  by  certain  and  express 
agreement ;     where  the  quantity  is  fixed  and  does  not  depend  on  any  subsequent 


A  judgment  rendered  where  an  executor 
falsely  pleads  any  matter  as  a  release,  or, 
generally,  in  any  case  -where  he  is  to  be 
charged  in  case  his  testator's  estate  is  in- 
sufficient. Black  L.  Diet,  [citmg  1  Williams' 
Saimd.  o3C)b;  Bacon  Abr.  "Executor,"  B,  3]. 

64.  Black  L.  Diet. 

A  teim  applied  to  a  judgment  awarding 
execution  against  the  property  of  a  testator 
or  intestate,  as  distinguished  from  the  indi- 
vidual property  of  his  executor  or  adminis- 
trator. Black  L.  Diet,  [citing  2  Archbold 
Pr.  K.  B.  148,  149]. 

65.  Black  L.  Diet. 

In  ancient  criminal  pleading,  this  was  the 
expression  with  which  the  prisoner  put  him- 
self upon  a  jury,  indicating  his  absolute  sub- 
mission to  their  verdict.    Black  L.  Diet. 

This  was  also  the  name  of  the  special  writ 
of  jail  delivery  formerly  in  use  in  England, 
which  issued  for  each  particular  prisoner,  of 
course.  It  was  superseded  by  the  general 
commission  of  jail  delivery.   Black  L.  Diet. 

66.  Burrill  L.  Diet. 

67.  Stevens  v.  Williams,  23  Fed.  Cas.  'No. 
13,414,  where  it  is  said:  "  There  are  quite  a 
number  of  words  which  may  be  applied  to 
that  superficial  deposit ;  that  which  is  mov- 
able, as  contrasted  with  the  immovable  mass 
that  lies  below,  such  as  alluvium,  detritus, 
debris." 

68.  "Debt"  is  a  common-law  word  (Har- 
ris i7.  Larsen,  24  Utah  139,  146,  66  Pae.  782) 
and  is  a  technical  term  (Ripon  Knitting 
Works  r.  Schreiber,  101  Fed.  810,  816,  4  Am. 
Bankr.  Rep.  299). 

Change  of  form  of  debt  as  affecting  chattel 
mortgage  see  7  Cyc.  67. 

Compared  with  "  default "  and  "  miscar- 
riage."—  In  Wood  Frauds,  §  114  [quoted  in 
Gansey  v.  Orr,  173  Mo.  532,  544,  73  S.  W. 
477,  it  is  said  the  words  "  debt,"  "  default,'' 
and  "  miscarriage  "  "  apply  ( 1 )  to  guaranties 
for  an  existing  debt,  (2)  guaranties  for  future 
debts,  or  for  future  losses,  which  may  be  in- 
curred by  the  acts  of  a  third  party,  (3)  to 
some  past  or  future  default  in  duty  by  a 
third  party."  And  see  Moorehouse  v.  Crangle, 
36  Ohio  St.  130,  133,  38  Am.  Rep.  564. 

Compared  with  "indebtedness." — Where  a 
clause  of  a  will  used  the  words  '"'  that  the  said 
indebtedness  be  canceled,"  etc.,  the  coui't  said: 
"  The  words  '  debt '  and  '  indebtedness  '  are 
not  always  used  in  the  same  sense;  that  is, 
they  do  not  always  import  a  legal  obligation 
on  the  part  of  one  to  pay  another  something 


due  him.  They  often  implj^  a  mere  moral  or 
equitable  obligation,  as  well  as  a  strictly 
legal  one."  Scott  v.  Neeves,  77  Wis.  305,  310, 
45  N.  W.  421. 

Debt  and  costs  paid  see  Phillips  v.  Israel, 
10  Serg.  &  R.  (Pa.)  391,  392. 

"  Debt "  as  affected  by  renewal  of  note  see 
7  Cyc  877. 

"  Debts  due  to  the  public "  as  used  in  a 
statute  see  Baxter  v.  Baxter,  23  S.  C.  114,  117. 

"  Debts  first  to  be  paid  "  as  used  in  a  will 
see  Owen  v.  Ellis,  64  Mo.  77,  88. 

"  Debt  had  been  fraudulently  contracted " 
Avithin  the  meaning  of  the  attachment  law  see 
Sunday  Mirror  Co.  V.  Galvin,  55  Mo.  App. 
412,  418. 

"  Debt "  secured  by  a  chattel  mortgage  see 
6  Cyc.  1014. 

"  Existing  debts  "  as  used  in  a  statute  see 
Victory  Webb  Printing,  etc.,  Mach.  Mfg.  Co. 
r.  Beecher,  26  Hun  (N.  Y.)  48,  52.  Within 
the  meaning  of  the  statute  of  frauds  see 
Severs  v.  Dodson,  53  N.  J.  Eq.  633,  637,  34 
Atl.  7,  51  Am.  St.  Rep.  641. 

69.  Galifonna.—  Melvin  v.  State,  121  Oal. 
16,  24,  53  Pac.  416  [citing  3  Blaekstone 
Comm.  154]. 

Colorado. —  Troy  Laundry,  etc.,  Co.  v.  Den- 
ver, 11  Colo.  App.  368,  53  Pac.  256,  257 
[quoting  Blaekstone  Comm.  155]. 

Connecticut. —  New  Haven  Saw-Mill  Co.  «. 
Fowler,  28  Conn.  103,  108. 

Georgia. —  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696,  710,  32  S.  E.  907  [citing 
Anderson  L.  Diet. ;  3  Blaekstone  Comm.  154]  ; 
Tompkins  v.  Augusta  Southern  R.  Co.,  102  Ga. 
436,  446,  30  S.  E.  992  [citing  Anderson  L. 
Diet.]. 

Idaho. —  Haas  v.  Misner,  1  Ida.  170,  177 
[quoting  Bouvier  L.  Diet.] 

Indiana. —  Cassady  v.  Laughlin,  3  Blaekf . 
134,  135  [citing  Blaekstone  Comm.  153]. 

Iowa. — Swanson  v.  Ottumwa,  118  Iowa  161, 
171,  91  N.  W.  1048,  59  L.  R.  A.  620  [citing 
Bouvier  L.  Diet.;  Jacob  L.  Diet.]. 

Kentucky. — Watson  v.  McNairy,  1  Bibb  356 
[citing  3  Blaekstone  Comm.  153]. 

Maryland. —  Hyatt  v.  Vanneck,  82  Md.  465, 
475,  33  Atl.  972  [citing  3  Blaekstone  Comm. 
154]  ;  Baltimore  City  v.  Rice,  50  Md.  302,  316 
[citing  Jacob  L.  Diet.]. 

Massachusetts. —  Gray  r.  Bennett,  3  Mete. 
522,  526  [quoted  in  In  re  Sutherland,  23  Fed. 
Cas.  No.  13,639,  Deady  416]. 

Missouri.—  Boatman's  Sav.  Inst.  v.  State 
Bank,  33  Mo.  497,  518,  84  Am.  Dec.  61  [quot- 
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Viil  nation  to  settle  it;™  a  fixed  and  certain  obligation  to  pay  money  or  some  other 
valuable  thing  or  things,  either  in  the  present  or  in  the  f  utui'e.''    And  the  term  lias 


ing  3  Blackstone  Comm.  154] ;  Dryden  v.  Kel- 
logg, 2  Mo.  App.  87,  94. 

Montana. —  Davenport  v.  Kleinschmidt,  6 
Mont.  .502,  53G,  13  Pac.  249  \_citing  3  Black- 
stone  Comm.  1.54]. 

"New  Jersey. —  Camden  v.  Allen,  20  N.  J.  L. 
398,  399. 

'New  York. —  Leggett  v.  Sing  Ring  Bank,  24 
N.  Y.  28.3,  290  Iciting  3  Blackstone  Comm. 
154]  ;  Latimer  v.  Veader,  20  N.  Y.  App.  Div. 
418,  425,  46  N.  Y.  Suppl.  823  [citing  Black- 
stone Comm.]  ;  Commercial  Nat.  Bank  v.  Tay- 
lor, 04  Hun  499,  502,  19  N.  Y.  Suppl.  533; 
Kimpton  r.  Bronson,  45  Barb.  018,  025  [citing 
Newell  V.  People,  7  N.  Y.  9,  124] ;  Andrews  v. 
Murray,  9  Abb.  Pr.  8,  14  [citing  In  re  Denny, 

2  Hill  (N.  Y.)  220,  223;  3  Blackstone  Comm. 
154;  Jacob  L.  Diet.],  where  it  is  said:  "  Tt 
is  also  said  by  Jacobs,  under  '  debt,'  that 
'  whatever  the  laws  order  any  one  to  pay, 
that  becomes  instantly  a  debt,  which  he  hath 
beforehand  contracted  to  discharge.'  " 

North  Dakota. —  Sonnesyn  v.  Akin,  (1903) 
97  N.  W.  557,  562  [quoting  Anderson  L. 
Diet.]. 

Ohio. —  Amazon  Ins.  Co.  v.  Cappeller,  8 
Ohio  Dee.  (Reprint)  493,  494,  8  Cine.  L.  Bui. 
247  [citing  2  Blackstone  Comm.  154]. 

Pennsylvania. —  Soils  v.  Blank,  199  Pa.  St. 
600,  604,  39  Atl.  302  [citing  3  Blackstone 
Comm.  154] ;  McKeesport  v.  Fidler,  147  Pa. 
St.  632,  540,  23  Atl.  799  [citing  Camden  v. 
Allen,  26  N.  J.  L.  398,  399] ;  Respublica  v.  Le 
Caze,  1  Yeates  55,  69  [citing  3  Blackstone 
Comm.  153]. 

South  Dakota. — Finch  v.  Armstrong,  9  S.  D. 
255,  261,  68  N.  W.  740  [citing  Anderson  L. 
Diet.]. 

■  Tennessee. —  Parker  v.  Savage,  6  Lea  406, 
409  [citing  Bouvier  L.  Diet.]. 

Utah. —  Harris  v.  Larsen,  24  Utah  139,  147, 
66  Pac.  782  [citing  3  Blackstone  Comm.  154]. 

United  States. —  Lane  County  v.  Oregon,  7 
Wall.  71,  80,  19  L.  ed.  101;  In  re  Radway, 
20  Fed.  Cas.  No.  11,523,  3  Hughes  309  [citing 
Bouvier  L.  Diet.]  ;  In  re  Sutherland,  23  Fed. 
Cas.  No.  13,639,  Deady  416  [quoting  3  Black- 
stone Comm.  154]. 

Canada. —  Lynch  Canada  North  West 
Land  Co.,  19  Can.  Supreme  Ct.  204,  209. 

Debt  in  common  speech  involves  the  idea 
of  a  sum  certain  and  definite,  as  a  sum  due 
by  bond,  note,  book,  etc.,  or  that  can  be  made 
certain  and  definite  by  data  arising  out  of  the 
transaction  itself.  Stanly  v.  Ogden,  2  Root 
((;onn.)  259,  206. 

"  Whatever,  therefore,  the  laws  order  any 
one  to  pay,  that  becomes  instantly  a  debt, 
whicli  hn  Imtli  beforehand  contracted  to  dis- 
chaigc."  ro\v<'ll  V.  Orogonian  R.  Co.,  30  Fed. 
720,  7:iO,  i:i  Sawy.  5;ir),  2  I..  R.  A.  270  \  citing 

3  Blackstone  ConiiTi.  158|. 

"The  word  'debt'  has  gcniTiilly  liccn  con- 
fined to  a  contract  obligiilioii."  liatimor  v. 
Veader,  20  N.  Y.  App.  Div.  118,  425,  46  N.  Y. 
Suppl.  H2.'i  \(:iliii</  lilackstoiie  Comm.]. 

Imprisonment  i'or  "  debt." —  NVlicrc  a  sl  at- 
piovidcd  that  "  no  ixm'hoii  sliall  be  im- 
jii'IsoikmI  by  dcM  in  any  action,"  the  court 


said  tliat  the  provision  "  is  not  confined  to  the 
technical  meaning  of  debt;  it  includcH  debt  in 
the  popular  sense  of  a  demand  founded  oa 
contract  express  or  implied,  and  comprises  all 
actions  ew  contractus."  Perry  v,  Orr,  33 
N.  J.  L.  295,  298.  And  where  a  statute  pro- 
vided that  "no  person  shall  \xt  imprisoned  for 
debt,"  etc.,  the  court  said :  ''  The  term 
'  debt,'  as  employed  in  §  1.5,  is  manifestly 
used  in  a  broad  sense,  and  hence  will  embrace 
such  obligations  to  pay  money  as  arise  upon 
the  law,  as  well  as  those  which  arise  upon 
contract."  Granholm  v.  Sweigle,  3  N.  D.  476, 
479,  57  N.  W.  509.  For  efiect  upon  bail  of 
statute  abolishing  imprisonment  for  debt  see 
5  Cyc.  34. 

70.  Morimura  v.  Traeger,  11  Pa.  Dist.  378, 
382  [citing  3  Blackstone  Comm.  154] ;  Powell 
r.  Oregonian  R.  Co.,  30  Fed.  720,  730,  13 
Sawy.  53.5,  2  L.  R.  A.  270  [citing  3  Black- 
stone Comm.  154],  where  it  is  said:  "And 
where  the  agreement  to  pay  is  implied  by  law, 
the  sum  to  be  paid  is  also  a  debt"] ;  U.  S.  r. 
Colt,  25  Fed.  Cas.  No.  14,839,  Pet.  C.  C.  145 
[quoting  3  Blackstone  Comm.  154]. 

71.  Erie's  Appeal,  91  Pa.  St.  398  [quoted 
in  State  v.  Hiskman,  11  Mont.  541,  551,  2.) 
Pac.  92];  Morimura  f.  Traeger,  11  Pa.  Dist. 
378,  382. 

"  Debt  owing  "  distinguished  from  "  debt 
due." —  "  Standing  alone  the  word  '  debt '  is  as 
applicable  to  a  sum  of  money  which  has  been 
promised  at  a  future  day  as  to  a  sum  now 
due  and  payable.  If  we  wish  to  distinguish 
between  the  two,  we  say  of  the  former  that  it 
is  a  debt  owing,  and  of  the  latter  that  it  is  a 
debt  due.  In  other  words,  debts  are  of  two 
kinds :  solvendum  in  prcesenti  and  solvendum 
in  futuro.  Whether  a  claim  or  demand  is  a 
debt  or  not,  is  in  no  respect  determined  by  a 
reference  to  the  time  of  payment.  A  sum  of 
money  which  is  certainly  and  in  all  events 
payable  is  a  debt,  without  regard  to  the  fact 
whether  it  be  payable  now  or  at  a  future 
time.  A  sum  payable  upon  a  contingency, 
however,  is  not  a  debt,  or  does  not  become  a 
debt  until  the  contingency  has  happened." 
People  r.  Arguello,  37  Cal.  524,  525. 

Under  legal  tender  act. —  Speaking  of  the 
intent  of  the  act  of  congress  declaring  treas- 
ury notes  to  be  legal  tender  in  payment  of 
debts,  except,  etc.,  the  court  said:  "  We  think 
the  term  '  debt '  employed  in  the  Act  of  Con- 
gress is  not  limited  to  a  demand,  for  which 
a  personal  liability  exists  against  the  party 
ofl'ering  or  making  the  payment,  but  that  it 
com])rehonds,  also,  all  liens,  claims  and 
charges  upon  property  for  the  payment  of 
money."    People  V.  Ma'yhew,  26  Cal." 055,  061. 

"Debt"  may  include:  The  yeai's  allow- 
ance (()  a  willow  and  minor  children  (Watts  r. 
Watts,  38  OhioSt.  480,  491):  a  cause  of  action 
whereon  judgment  was  rendered  within  the 
liomesteivd  exemption  statute  (Warner  r.  Cam- 
mack,  37  Iowa  (i  l2,  (144)  ;  ccri  ilicales  issued 
by  a  munici])al  corporation  for  a  tem])orary 
loan  (Law  r.  People,  87  111.  385,  39:!)  :  cotton 
due  by  (cnntd,  io  ilic  landlord  for  rent  (State 
I!:irdcn,  (il  S.  ('.  206,  208,  41  S.  I*:.  959); 
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also  been  defined  to  mean  an  unconditional  promise  to  pay  a  fixed  sum  at  some  speci- 


a  charge  upon  a  specific  parcel  of  a  person's 
property  for  the  payment  of  a  sum  of  money 
(People  V.  Mayhew,  26  Cal.  635,  061)  ; 
damages  for  property  taken  for  public  use 
(State  r.  Beackmo,  8  Blackf.  (Ind.)  240,  249. 
But  see  Lowell  v.  Street  Com'rs,  106  Mass. 
540,  542)  ;  a  judgment  (McHarg  v.  Eastman, 
7  Rob.  (N.  Y.)  137,  140,  35  How.  Pr.  (N.  Y.) 
205);  judgments  for  money  (State  v.  Mace, 
5  Md.  337,  338;  Rhodes  v.  O'Farrell,  2 
Nev.  60,  61);  judgments  for  pecuniary  fines 
(Walsh  V.  Ringer,  2  Ohio  328,  334,  15  Am. 
Dec,  555.  But  see  McCool  v.  State,  23  Ind. 
127,  131 ;  In  re  McDonald,  4  Wyo.  150,  158, 
38  Pac.  18)  ;  mortgage  debts  under  the  pro- 
visions of  a  will  (Turner  v.  Laird,  68  Corm. 
198,  200,  35  Atl.  1124)  ;  the  liability  of  a 
person  who  obtained  money  from  another  by 
reason  of  false  and  fraudulent  representations 
in  the  sale  of  a  patent-right  within  the  mean- 
ing of  the  word,  as  used  in  the  homestead  ex- 
emption statute  (Warner  r.  Cammack,  37 
Iowa  642  [cited  in  Commercial  Nat.  Bank  v. 
Taylor,  64  Hun  (N.  Y.)  499,  502,  19  N.  Y. 
Suppl.  533]  )  ;  an  equitable  obligation  to  pay 
(Longworth  v.  Mitchell,  26  Ohio  St.  334,  343'; 
Thompson  v.  Thompson,  4  Ohio  St.  333,  351. 
Contra,  see  People  v.  Halsey,  37  N.  Y.  344, 
347)  ;  the  obligation  to  pay  freight  (Wilson  v. 
Morgan,  4  Roo.  (N.  Y._)  58,  68)  ;  penalties 
recoverable  by  civil  action  (Western  Union 
Tel.  Co.  V.  Sullivan,  70  Miss.  447,  449,  12 
So.  460)  ;  a  promise  to  pay  a  certain  or  defi- 
nite sum  in  U.  S.  gold  coin  (Milliken  v.  Sloat, 

1  Nev.  573,  590)  ;  and  a  specific  legacy  (Mor- 
ton V.  Church  Home,  70  S.  W.  841,  24  Ky.  L. 
Rep.  1122). 

"Debt"  does  not  include:  A  claim  for 
damages  (Clark  V.  Nevada  Land,  etc.,  Co.,  6 
Nev.  526,  529)  ;  a  claim  for  unliquidated 
damages  (Bolden  v.  Jensen,  69  Fed.  745,  746; 
Powell  V.  Oregonian  R.  Co.,  36  Fed.  726,  731, 
13  Sawy.  535.  2  L.  R.  A.  270.  But  see  Carver 
i:  Braintree  Mfg.  Co.,  5  Fed.  Cas.  No.  2,485, 

2  Story  432 )  ;  a  claim  for  uncertain  and  un- 
liquidated damages  (Jackson  v.  Bell,  31 
N.  J.  Eq.  554,  558  [citing  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513]. 
But  see  Rosenbaum  v.  U.  S.  Credit  System 
Co.,  61  N.  J.  L.  543,  549,  40  Atl.  591)  ;  a 
claim  for  unliquidated  damages  alleged  to 
have  been  caused  by  a  permissive  waste 
(Powell  V.  Oregonian  R.  Co.,  36  Fed.  726,  730, 
13  Sa^\'y.  535,  2  L.  R.  A.  270)  ;  unliquidated 
claims  for  breaches  of  contract,  and  causes  of 
action  incidentally  arising  thereon  (Victory 
Webb  Printing,  etc.,  Mach.  Mfg.  Co. 
Beecher,  26  Hun  (N.  Y.)  48,  52)  ;  appropria- 
tions and  revenue  provided  for  payment  as 
prescribed  by  a  constitution  (State  v.  Parkin- 
son, 5  Nev.  15,  27)  ;  liquidation  of  damages 
by  judgment  (Child  v.  Boston,  etc..  Iron 
Works,  137  Mass.  516,  519,  50  Am.  Rep. 
328)  ;  a  claim  for  damages  for  a  tort  (Zim- 
mer  i\  Schleehauf,  115  Mass.  52;  Detroit  Post, 
etc.,  Co.  V.  Reillv,  46  Mich.  459,  400,  9  N.  W. 
492)  ;  Cable  i\  Gaty,  34  Mo.  573,  574,  86  Am. 
Dec.  126 ;  Kirkland  v.  Kille,  99  N.  Y.  390,  395, 
2  N.  E.  36;  Esmond  v.  Bullard,  16  Hun 


(N.  Y.)  63,  68;  Chase  v.  Curtis,  113  U.  S. 
452,  403,  3  S.  Ct.  554,  28  L.  ed.  1038)  ;  a 
claim  for  damages  for  a  trespass  (Kellogg  v. 
Schuyler,  2  Den.  (N.  Y.)  73,  74)  ;  a  claim  for 
damages  for  slander  and  malicious  prosecu- 
tion (Zimmer  v.  Schleehauf,  115  Mass.  52, 
53 )  ;  a  claim  arising  out  of  the  official  neglect 
of  a  county  court  clerk  (Dunlop  v.  Keith,  1 
Leigh  (Va.)  430,  432,  19  Am.  Dec.  755)  ;  a 
claim  against  a  corporation  for  damages  for 
the  negligent  loss  of  a  steamboat  (Cable  v. 
McCune,  26  Mo.  371,  381,  72  Am.  Dec.  214)  ; 
a  claim  for  a  tort,  not  reduced  to  judgment 
(Maysville  St.  R.,  etc.,  Co.  v.  Marvin,  59  Fed. 
91,  93,  8  C.  C.  A.  21)  ;  judgments  in  tort 
(Stroheim  v.  Deimel,  77  Fed.  802,  800,  23 
C.  C.  A.  467.  But  see  Mertz  v.  Berry,  101 
Mich.  32,  35,  39  N.  W.  445,  45  Am.  St.  Rep. 
379,  24  L.  R.  A.  789)  ;  costs  (In  re  Long. 
L.  R.  20  Q.  B.  316,  318.  But  see  Clingman 
V.  Kemp,  37  Ala.  195,  196)  ;  interest  upon 
securities  (Du  Belloix  r.  Waterpark,  1  D.  &  R. 
16,  16  E.  C.  L.  12)  ;  interest  upon  a  bill  of 
exchange  or  promissory  note  (Du  Belloix  v. 
Waterpark,  1  D.  &  R.  16,  16  E.  C.  L.  12)  ;  a 
judgment  against  the  father  of  an  illegitimate 
child  in  bastardy  proceedings  {In  re  Wheeler, 
34  Kan.  90,  99,  8  Pac.  276)  ;  the  qualified 
liability  of  members  of  manufacturing  cor- 
porations imder  a  statute  (Kelton  v.  Phillips, 
3  Mete.  (Mass.)  61,  63)  ;  a  liability  arising 
from  infringement  of  patent-right  (Roberts  v. 
Reed,  4  Wkly.  Notes  Cas.  (Pa.)  417,  419)  ; 
an  obligation  to  pay,  conditional  upon  the  en- 
joyment of  an  estate,  etc.  (Beecher  v.  Detroit, 
110  Mich.  456,  457,  68  N.  W.  237)  ;  a  rent 
service  (Bosler  v.  Kuhn,  8  Watts  &  S.  (Pa.) 
183,  186)  ;  and  a  sum  ordered  to  be  paid  for 
support  during  suit  (Stewart  v.  Stewart,  10 
Ohio  Dec.  (Reprint)  662,  664,  23  Cine.  L.  Bui. 
38). 

It  has  also  been  held  that  it  does  not  in- 
clude a  tax.  Arkansas. —  Texarkana  Water 
Co.  V.  State,  62  Ark.  188,  196,  35  S.  W.  788. 

Illinois. — -Jack  V.  Weiennett,  115  111.  105, 
109,  3  N.  E.  445,  56  Am.  Rep.  129. 

Kentucky. —  Louisville,  etc.,  R.  Co.  r.  Com., 
89  Ky.  531,  538,  12  S.  W.  1064,  11  Ky.  L. 
Rep.  734;  Slaughter  v.  Louisville,  89  Ky.  112, 
123,  8  S.  W.  917. 

Louisiana. — ^Morris  v.  Lalaurie,  39  La.  Ann. 
47,  33,  1  So.  659;  Shreveport  v.  Gregg,  28 
La.  Ann.  836,  837. 

Maine. —  Augusta  v.  North,  57  Me.  392,  394, 
2  Am.  Rep.  55. 

Marijland. — -Bonaparte  v.  State,  63  Md. 
465,  470. 

Missouri. —  Carondelet  v.  Picot,  38  Mo.  125, 
130. 

Nebraska. —  Reynolds  v.  Fisher,  43  Nebr. 
172,  182,  61  N.  W.  695;  Richards  V.  Clay 
County,  40  Nebr.  45,  48,  58  N.  W.  594,  42 
Am.  St.  Rep.  630. 

Nevada. —  Rhodes  v.  0'J^'arrell,  2  Nev.  60, 
61. 

New  Jersey. —  Camden  v.  Allen,  26  N.  J.  L. 
398,  399,  where  the  court  said :  "  A  debt  uni- 
versally bears  interest  from  the  time  it  is 
due.    A  tax  never  carries  interest.  .  .  .  Debt 
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fied  time  ;  an  obligation  or  lej^al  liability  to  pay  a  mm  certain  a  precise  sum  due 
by  GxprosH  ag'i'eeincnt a  mm  of  irioney  due  by  contract  a  Bum  of  money  due 
upon  contract,™  express  or  implied,"  or  cstabliBlied  by  jud;frnent ;  a  sum  of  money 
due  from  one  person  or  party  to  another  ;  "  something  arising  from  and  due  upon 
contract ;  ^  an  obligation  founded  upon  contract,  express  or  implied  ;  *"  any  pectiniary 


is  the  subject  matter  of  set-off,  and  is  liable 
to  set-ofl';  a  tax  is  neither." 

North  Gm-olina. —  Davie  V.  Blackburn,  117 
N.  C.  383,  385,  23  S.  E.  321 ;  State  v.  Georgia 
Co.,  112  ]N.  C.  34,  37,  17  S.  E.  10,  19  L.  R.  A. 
485;  Gatling  v.  Carteret  County,  92  N.  C. 
536,  539,  53  Am.  Rep.  432. 

North  Dakota. —  Sonnesyn  v.  Akin,  (1903) 
97  N.  W.  557,  560. 

Oregon. —  Whiteaker  v.  Haley,  2  Oreg.  128, 
139. 

Pennsylvania. —  McKeesport  v.  Fidler,  29 
Wkly.  Notes  Cas.  535,  537. 

South  Dakota. —  Hanson  County  v.  Gray,  12 
S.  D.  124,  125,  80  N.  W.  17o,  76  Am.  St.  Rep. 
591;  Danforth  v.  McCook  County,  11  S.  D. 
258,  264,  76  N.  W.  940,  74  Am.  St.  Rep.  808; 
Iowa  Land  Co.  V.  Douglas  County,  8  S.  D.  491, 
504,  67  N.  W.  52. 

West  Virginia. —  State  v.  Baltimore,  etc., 
R.  Co.,  41  W.  Va.  81,  91,  23  S.  E.  677. 

United  States. —  Meriwether  v.  Garrett,  102 
U.  S.  472,  513,  26  L.  ed.  197 ;  Lane  County  v. 
Oregon,  7  Wall.  71,  19  L.  ed.  101;  Emsheimer 
V.  New  Orleans,  116  Fed.  893,  895;  Bolden  v. 
Jensen,  69  Fed.  745,  746;  Crabtree  v.  Mad- 
den, 54  Fed.  426,  431,  4  C.  C.  A.  408;  U.  S.  v. 
Pacific  R.  Co.,  27  Fed.  Cas.  No.  15,983,  4 
Dill.  66,  68. 

Canada. —  Lynch  v.  Canada  North  West 
Land  Co.,  19  Can.  Supreme  Ct.  204,  209. 

72.  Saleno  v.  Neosho,  127  Mo.  627,  639,  30 
S.  W.  190,  48  Am.  St.  Rep.  653,  27  L.  R.  A. 
769,  where  it  is  said:  "And  [it]  is  quite 
different  from  a  contract  to  be  performed  in 
the  future,  depending  upon  a  condition  prece- 
dent, which  may  never  be  performed,  and 
which  can  not  ripen  into  a  debt  until  per- 
formed." 

73.  Rhodes  v.  O'Farrell,  2  Nev.  60,  61, 
where  it  is  said :  "And  it  makes  no  difference 
how  that  liability  arises,  whether  it  be  by 
contract  or  is  imposed  by  law  without  con- 
tract. Whether  such  an  obligation  or  liability 
should  be  evidenced  by  a  promissory  note,  or 
a  judgment  rendered  for  trespass  or  slander, 
whenever  it  becomes  a  legal  liability  for  a 
definite  sum  of  money  due  from  one  person, 
corporation  or  government,  to  another,  it  is 
teclmieally  a  debt." 

It  implies  a  sum  certain;  a  simi  actually 
ascertained, —  not  to  be  ascertained  hereafter. 
Ex  p.  Marshall,  2  Deac.  &  C.  589,  595,  3  Deac. 
&  C.  120,  1  Mont.  &  A.  118,  1  Mont.  &  B. 
242  [citinrj  Ew  p.  Thompson,  2  Deac.  &  0. 
126,  2  L.  j.  Bankr.  5,  Mont.  &,  15.  219].  See 
also  Commercial  Nat.  Bank  v.  Taylor,  64  Hun 
(N.  y.)  499,  502,  19  N.  Y.  Suppl.  533;  Mail 
Printing  (Jo.  v.  Clarkson,  25  Out.  A])]).  1,  !). 

74.  li'iHlicr  c.  (JonHccjua,  9  ji'cd.  Cas.  No. 
4,816,  2  Wash.  382. 

75.  Dc^llinger  n.  Tweed,  66  N.  C.  206,  213; 
Sonne.Myn  Akin,  (N.  D.  1903)  97  N.  W. 
557,  562  li/uoUnfi  Anderson  \j.  Diet.  |  ;  Wliite- 
acre  v.  Jlcetor,  20  Cratt.  (Vm.)  7 1 -I,  715,  26 


Am.  Rep,  420;  U.  S.  v.  Colt,  25  Fed.  Cas,  No. 

14,839,  Pet.  C.  C.  145,  where  it  is  said:  "  And 
it  most  frequently  is  due  by  a  certain  and  ex- 
press agreement,  which  also  fixes  the  sura,  in- 
dependent of  any  extrinsic  circumstances.  But 
it  is  not  essential,  that  the  contract  should  be 
express,  or  that  it  should  fix  the  preciBe 
amount  of  the  sum  to  be  paid." 

76.  Cole  V.  Anne,  40  Minn.  80,  81,  41 
N.  W.  934, 

77.  Alabama. —  U.  S.  Rolling  Stock  Co.  v. 
Clark.  95  Ala.  322,  323,  10  So.  917  [citinff 
In  re  Denny,  2  Hill  (N.  Y.)  220;  Drews  v. 
Coles,  2  Tyrw.  503,  510]. 

California. —  Perry  v.  Washburn,  20  Cal. 
318,  350. 

Nevada. —  Rhodes  v.  O'Farrell,  2  Nev.  GO, 
61. 

Neio  York. —  Rodman  v.  Munson,  13  Barb. 
63,  77  [citing  2  Blackstone  Comm.  464] ; 
Rochester  v.  Gleichauf,  40  Misc.  446,  448,  82 
N.  Y.  Suppl.  750;  Zinn  Ritterman,  2  Abb. 
Pr.  N.  S.  261,  262  [citing  3  Blackstone  Comm. 
154]  ;  In  re  Denny,  2  Hill  220,  223  [citing  3 
Blackstone  Comm.  154]. 

Utah. —  Harris  v.  Larsen,  24  Utah  139,  141, 
66  Pae.  782. 

A  debt,  in  a  general  sense,  arises  out  of  an 
express  or  an  implied  promise  made  by  one 
person  to  another  to  pay  a  sum  of  monev. 
Wilcoxon  V.  Bluffton,  153  Ind.  267,  280,  54 
N.  E.  110  [citing  Anderson  L.  Diet.]  ;  Heinl 
/•.  Terre  Haute,  (Ind.  Sup.  1903)  66  N.  E. 
450,  452  [citing  Anderson  L.  Diet.].  It  im- 
ports a  sum  of  money  arising  upon  a  contract 
express  or  implied,  and  not  a  mere  claim  for 
damages.  McElhanev  v.  Crawford,  96  Ga. 
174,  176,  22  S.  E.  895;  Zinn  c.  Ritterman,  2 
Abb.  Pr.  N.  S.  (N.  Y.)  261,  262  [citing  S 
Blackstone  Comm.  154]. 

78.  Hampton  v.  Truekee  Canal  Co.,  19  Fed. 
1,  4,  9  Sa-wy.  381.  See  also  Mertz  v.  Berry, 
101  Mich.  32,  35,  59  N.  W.  445,  45  Am.  St. 
Rep.  379,  24  L.  R.  A.  789  [citing  Gray  v. 
Bennett,  3  Mete.  (Mass.)  522,  526],  where  it 
is  said:  "The  word  "debt"  is  one  of  large 
import,  including  debts  of  record  or  judg- 
ments." 

79.  Harris  v.  Larsen,  24  Utah  139,  141,  66 
Pac.  782  [citing  Anthony  r.  Savage,  3  Utah 
277,  280,  3  Pae.  546,  per  Baskin,  J.,  in  dis- 
senting opinion]  ;  Wharton  L.  Lex.  [quoted  in 
Eraser  v.  McLanders,  25  Nova  Scotia  542> 
549]. 

80.  Whiteaker  v.  Haley,  2  Oreg.  128,  139, 
where  it  is  said:  "And  before  an  enforce- 
ment of  that  something  due  can  happen,  there 
must  come  the  processes  of  the  law  and  the 
solcnui  adjudications  of  the  courts." 

81.  Slaughter  r.  Louisville,  89  Ky.  112,. 
123,  8  S.  W.  917  ;  Dunfortli  i\  McCook  County, 
11  S.  D.  258,  264,  76  N.  W.  940.  74  Am.  St. 
Rep.  808;  Meriwether  V.  Garrett,  102  U.  S.. 
472,  513,  26  L.  ed.  197.  See  also  Tleaeoek  P. 
Sherman,  14  Wend.  (N.  Y.)  58,  60  [cited  in 
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obligation  itnposed  by  contract ;  a  sum  due  by  express  or  implied  agreement ;  some- 
tliing  owed  ;  money  due  or  to  become  due  upon  express  or  implied  agreement 
money  due  or  owing  on  account  of  a  contract  express  or  implied  ;  a  liquidated 
money  obligation  ;  a  liquidated  demand  \ "  a  liquidated  money  demand  ;  ^  a 
demand  i^'-*  a  demand  for  a  certain  sum  a  sum  payable  in  respect  of  a  liquidated 
money  demand  ;     money  due  upon  contract ;     a  pecuniary  obligation  ;    an  obli- 


Kelly  V.  Clark,  21  Mont.  291,  341,  53  Pae. 
959,  69  Am.  St.  Rep.  668,  42  L.  E.  A.  621]. 

The  obligation  may  arise  ex  contractu  or 
ex  delicto.  In  re  Radway,  20  Fed.  Cas.  No. 
]  1,523,  3  Hughes  609,  where  it  is  said :  "  The 
obligation  may  be  express,  ex  contractu;  or 
implied,  quasi  ex  contractu.  It  may  arise  ex 
delicto,  upon  actual  tort;  or  quasi  ex  delicto, 
upon  what  the  law  chooses  to  treat  as  a 
tort." 

82.  MeNeal  v.  Waco,  89  Tex.  83,  88,  33 
S.  W.  322. 

83.  Augusta  v.  North,  57  Me.  392,  394,  2 
Am.  Rep.  55. 

84.  Burnham  v.  Milwaukee,  98  Wis.  128, 
132,  73  N.  W.  1018  [citing  Bouvier  L.  Diet.]. 

85.  Thornburg  v.  Buck,  13  Ind.  App.  446, 
41  N.  E.  85.  And  see  Milliken  v.  Sloat,  1 
Nev.  573,  590  (where  the  covirt  said:  "Bur- 
rill  [L.  Diet.]  gives  Mr.  Stephens  as  author- 
ity for  the  proposition  that  a  debt  is  not  a 
contract,  '  but  the  result  of  a  contract.' " 
See  also  Holcomb  v.  Winchester,  52  Conn. 
447.  448,  52  Am.  Rep.  608  [citing  Cook  v. 
Walthall,  20  Ala.  334;  Freeman  Executions, 
§§  162,  167]  (where  it  is  said:  "The  word 
'  debt '  as  used  in  the  law  of  garnishment, 
.  .  .  includes  only  leg.al  debts,  or  causes  of 
action  for  which  debt  or  assumpsit  may  be 
maintained,  but  never  includes  claims  for 
torts  " )  ;  Parker  v.  Savage,  6  Lea  ( Tenn. ) 
406,  409  (where  it  is  said:  "Debt,  then, 
caimot  be  regarded  as  a  synonvm  of  tort"). 

86.  Solis  v.  Blank,  199  Pa.'St.  600,  604, 
39  Atl.  302  [citing  Webster  v.  Webster,  31 
Beav.  393]. 

87.  Sonnesyn  v.  Akin,  (N.  D.  1903)  97 
N.  W.  557,  562  [quoting  Anderson  L.  Diet.]. 
But  see  Carver  v.  Braintree  Mfg.  Co.,  5  Fed. 
Cas.  No.  2,485,  2  Story  432,  449  [quoted  in 
Child  V.  Boston,  etc.,  Iron  Works,  137  Mass. 
516,  520,  50  Am.  Rep.  328],  where  Story,  J., 
said :  "  I  follow  out  the  doctrine  of  the  case 
of  Mill  Dam  Foundry  v.  Hovey,  21  Pick. 
(Mass.)  417,  455,  which,  as  far  as  it  goes, 
disclaims  the  interpretation  of  the  word 
'  debt  '■  as  limited  to  contracts  for  the  pay- 
ment of  determinate  sums  of  money.  Pass- 
ing that  line,  it  does  not  seem  to  me  easy  to 
say,  that  if  cases  of  unliquidated  damages 
may  be  treated  as  debts,  because  they  end  in 
the  ascertainment  of  a  fixed  sum  of  money, 
that  we  are  at  liberty  to  say,  that  the  doe- 
trine  is  not  equally  applicable  to  all  cases 
of  unliquidated  damages,  whether  arising  ex 
contractu  or  ex  delicto.  If  ultimately  it 
ends  in  a  debt,  as  a  judgment  for  damages 
does,  that  case  asserts,  that  its  character  as  a 
debt  relates  back  to  its  origin." 

88.  Thomson  r.  Harding,  3  C.  B.  N.  S. 
254,  265,  4  Jur.  N.  S.  94,  27  L.  J.  C.  P.  38, 
91  E.  C.  L.  254.    And  see  Scott  v.  Davenport, 


34  Iowa  208,  213,  where  it  is  said:  "A  debt 
is  created  when  one  person  binds  himself  to 
pay  money  to  another." 

That  a  dividend  is  not  a  debt  until  it  has 
been  declared  see  10  Cyc.  546. 

89.  Hibbard  v.  Clark,  56  N.  H.  155,  157,  22 
Am.  Rep.  432,  where  the  court  said :  "  These 
words  '  debt  and  demand '  are  often  used  as 
synonymous.  The  former  is  the  more  specific 
and  the  latter  the  more  general  term.  Either 
M'ould  include  a  claim  for  money  alleged  to 
be  due." 

"A  debt  or  demand"  means  "any  debt  or 
demand,"  and  is  of  universal  application. 
Van  Ingen  v.  Justices  Municipal  Ct.,  166 
Mass.  128,  130,  44  N.  E.  121. 

"Debt,  duty  or  demand." — Where  a  bank- 
rupt act  contained  the  words  "  debt,  duty  or 
demand,"  the  court  said:  "A  debt  may  be 
created  by  the  unjust  appropriation  of  the 
chattel  of  another.  The  word  demand  is  the 
most  comprehensive  in  its  import  that  tech- 
nical language  affords,  as  to  debts  or  duties; 
and  for  the  purpose  of  promoting  substantial 
justice,  there  can  be  no  insurmountable  re- 
straint to  extend  it  so  far  as  to  embrace 
real  estate,  and  to  consider  an  inequitable 
appropriation  of  it  as  creating  an  equitable 
demand,  equivalent  to  a  debt  by  implication 
of  law."  Sands  v.  Codwise,  4  Johns.  (N.  Y. ) 
536,  557,  4  Am.  Dec.  305.  And  see  Barstow 
V.  Adams.  2  Day  (Conn.)  70,  98:  Manion  v. 
Ohio  Vallev  R.  Co.,  99  Ky.  504,  507,  36  S.  W. 
530',  18  Ky.  L.  Rep.  159;  Stiff  v.  Fisher,  2 
Tex.  Civ.  App.  346,  349,  21  S.  W.  291. 

90.  Matter  of  Adams,  12  Daly  (N.  Y.) 
454,  457  [citing  Ex  p.  Thompson,  1  Deac. 
&  C.  126,  2  L.  J.  Bankr.  5,  Mont.  &  B. 
219]. 

Distinguished  from  "  demand." —  "  In  ordi- 
nary legal  usage  the  words  '  debt '  and  '  de- 
mand '  are  of  kindred  meaning,  but  the  latter 
word  is  a  term  of  much  more  comprehensive 
signification  than  the  former.  The  word 
'  debt '  imports  a  sum  of  money  owing  upon 
a  contract,  express  or  implied;  while  the  term 
'  demand  '  embraces  rightful  claims,  whether 
founded  upon  a  contract,  a  tort,  or  a  superior 
right  of  property."  U.  S.  Rolling  Stock  Co. 
V.  Clark,  95  Ala.  322,  323,  10  So.  917  [citing 
In  re  Denny,  2  Hill  (N.  Y.)  220:  Drews  r. 
Coles,  2  Tyrw.  503,  510].  And  see  Dowling 
V.  Stewart,  4  HI.  193,  195. 

91.  Stroud  Jud.  Diet,  [quoted  in  Fraser  v. 
McLanders,  25  Nova  Scotia  542,  549]. 

92.  Baltimore  r.  Gill,  31  Md.  375,  390; 
Brown  v.  Corrv,  17  Pa.  Co.  Ct.  490,  496. 

93.  State  r.-Maee,  5  Md.  337,  338. 

'*  Debt "  for  which  a  director  in  a  corpora- 
tion is  liable  see  10  Cye.  857. 

"  Debt "  for  which  a  stock-holder  is  liable 
see  10  Cyc.  684. 
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gation  to  pay  a  certain  sum  of  money  due  from  a  dc?jtor  to  liifi  creditor  ; a  Claim,*' 
q.v.\  any  legal  claim  for  money  any  claim  for  money '-"^  —  that  which  one  is 
bound  to  pay  ;  '•'^  a  legal  liability  to  pay  a  specific  sum  of  money  ;  a  sum  of  jnoney 
reduced  to  a  certainty,  and  distinguished  from  a  claim  for  uncertain  damages.* 
In  its  broad  sense,  debt  means  duty,^  or  what  one  owes  to  another;'*  that  which 
one  person  owes  and  is  bound  to  pay  to  another;''  that  which  is  due  from  one 


94.  Johnson  f.  Hines,  61  Md.  122,  136. 

95.  Berson  v.  Ewing,  84  Cal.  80,  94,  23 
Pae.  1112,  wliere  a  statute  provided  that  "a 
partner  authorized  to  act  in  liquidation  may 
collect,  compromise,  or  release  any  debts  due 
to  the  partnership,  pay  or  compromise  any 
claims  against  it,"  etc.,  and  the  court  said: 
"  Now,  while  the  word  '  debt,'  in  its  legal 
sense,  does  not,  like  the  word  '  claim,'  include 
a  demand  for  damages  arising  from  a  tort, 
still  we  think  they  were  used  in  the  above 
section  synonymously,  and  probably  to  avoid 
repetition,  and  that  the  term  '  debt '  was  in- 
tended to  have  an  application  as  broad  as 
that  of  the  word  '  claim.'  "  See  also  Stokes 
V.  Mason,  10  R.  I.  261,  264  (where  it  is  said: 
"  The  word  debt,  as  used  in  the  [National 
Bankrupt]  act;  seems  to  be  used  as  synony- 
mous with  claim  " )  ;  Coats  v.  Arthur,  5  S.  I>. 
274,  279,  58  N.  W.  675  (where  a  statute  pro- 
vided for  an  attachment  when  it  appeared 
"  that  the  debt  was  incurred  for  property  ob- 
tained under  false  pretenses,"  and  the  court 
said :  "  In  this  subdivision  the  term  '  debt ' 
is  evidently  used  as  synonymous  with 
'  claim,'  in  the  first  subdivision  " ) .  But  see 
Cable  V.  McCune,  26  Mo.  371,  376,  72  Am. 
Dec.  214. 

96.  Kalkhoff  v.  Nelson.  60  Minn.  284,  290, 
62  N.  W.  332.  And  see  Leggett  v.  Sing  Sing 
Bank,  24  N.  Y.  283,  290  Vciting  Bouvier  L. 
Diet.;  Burrill  L.  Diet.],  where  it  is  said: 
"A  debt  in  ordinary  parlance  means  any 
claim  for  money,  and  a  debt  is  properly  said 
to  be  due.  in  the  sense  of  owing,  when  it  has 
been  contracted  and  the  liability  of  the  debtor 
is  fixed." 

97.  New  Haven  Steam  Saw-Mill  Co.  v. 
Fowler,  28  Conn.  103,  108  [citing  Bouvier  L. 
Diet.]. 

98.  In  re  Lambrie,  94  Mich.  489,  491,  54 
N.  W.  173,  where  it  is  said:  "Coke  says 
that  '  debitum  '  signifies  not  only  a  debt  for 
which  an  action  of  debt  lies,  but  generally  any 
duty  to  be  yielded  or  paid." 

Blackstone  says:  "  Whatever  the  laws  or- 
der any  one  to  pay,  that  becomes  instantly  a 
debt  wliich  he  liath  beforehand  contracted  to 
discharge."  3  Blackstone  Comm.  160  [quoted 
in  Grav  v.  Bennett,  3  Mete.  (Mass.)  522, 
526;  State  v.  Hickman,  11  Mont.  541,  551, 
29  Pac.  92]. 

99.  Allen  v.  Dickson,  Minor  (Ala.)  119, 
120. 

"  The  words  '  debts  now  due,'  should  be 
held  as  synonymous  with  the  word  '  liabili- 
ties,' whether  arising  cx  conlraclu  or  eoo 
delicto."  Hunter  v.  Windsor,  24  Vt.  327, 
338. 

1.  Tompkins  v.  Augusta  Southern  R.  Co., 
102  Oa.  436,  446.  30  S.  E.  092  [fiuolirifi  An- 
derson ^J.  Diet.] ;  Frazer  r.  Tiiiiin,  1  i'.inn. 
(Pa.)  254,  260,    See  also  Cable  r.  McC.'une, 


20  Mo.  371,  382,  72  Am.  Dec.  214  (where  it 
is  said:  "Judge  Story  concedes  that  the 
interpretation  he  gives  to  the  word  '  debts ' 
is  a  very  loose  one,  and  in  short  is  making  it 
synonymous  with  '  demands.'  He  substituted 
for  the  words  '  debts  contracted,'  the  phrase 
'dues  owing'  or  'liabilities  incurred,'  re- 
garding them  as  essentially  equivalent  ex- 
pressions"); Matter  of  Adams,  12  Daly 
(N.  Y. )  454,  457  [citing  Zinn  v.  Ritterman, 
2  Abb.  Pr.  N.  S.  (N.  Y.)  261,  263];  Milling- 
ton  V.  Texas,  etc.,  R.  Co.,  2  Tex.  App.  Civ. 
Cas.  §  171  [citing  Bouvier  L.  Diet.]  (where 
it  is  said :  "  Debt  "  does  not  mean  '  dam- 
ages,' and  an  action  to  recover  damages  is 
not  an  action  to  recover  a  debt " ) . 

"  Debt  or  damages  demanded "  within  the 
meaning  of  a  statute  see  Cole  v.  Haves.  78 
Me.  539,  540,  7  Atl.  391;  Wright  v.  Potom- 
ska  Mills  Corp.,  138  Mass.  328,  329. 

The  legal  definition  of  the  word  is  opposed 
to  unliquidated  damages,  or  a  liability  in 
the  sense  of  an  inchoate  or  contingent  debt, 
or  an  obligation  not  enforceable  by  ordinary 
process.  Davenport  v.  Kleinschmidt,  6  Mont. 
502,  536,  13  Pac.  249 ;  Commercial  Nat.  Bank 
V.  Taylor,  64  Hun  (N.  Y.)  499,  502,  19  N.  Y. 
Suppi.  533;  Morimura  v.  Traeger,  11  Pa. 
Dist.  378,  382  [citing  Rapalje  &  L.  L.  Diet.]; 
Bolden  r.  Jensen,  69  Fed.  745,  746  [citing 
Rapalje  &  L.  L.  Diet.]. 

2.  Gilbert  v.  Vail,  60  Vt.  261,  266,  14  Atl. 
542. 

The  word  debt  is  of  large  Import,  includ- 
ing not  only  debts  of  record  or  judgment,  and 
debts  by  specialty,  but  also  obligations  aris- 
ing under  simple  contract,  to  a  very  wide 
€xtent,  and  in  its  popular  sense  includes  all 
that  is  due  to  a  man  under  any  form  of  obli- 
gation or  promise.  Milliken  v.  Sloat,  1  Nev. 
573,  590  [citing  Burrill  L.  Diet.]  ;  New  Jer- 
sey Ins.  Co.  f.  Meeker,  37  N.  J.  L.  282.  301. 

The  word  "  debt "  even  in  its  broadest  sig- 
nification implies  that  the  consideration  of  the 
obligation  of  the  debtor  has  been  executed  on 
the  part  of  the  creditor,  and  the  payment  of 
the  debt  discharges  the  obligation.  Pettibone 
V.  Toledo,  etc.,  R.  Co.,  148  Mass.  411,  418,  19 
N.  E.  337,  1  L.  R.  A.  787. 

3.  Charleston  v.  Ashley  Phosphate  Co.,  34 
S.  C.  541,  545,  13  S.  E.  845,  where  it  is  said: 
"  That  is  the  dominant  idea.  A  debt  is  not 
always  a  license  tax  due,  but  a  license  tax 
due  and  properly  charged  is  a  debt."  And 
see  Pine  v.  Rikert,  21  Barb.  (N.  Y.)  469, 
475,  where  it  is  said:  "The  debts  of  a  per- 
son may  be  such  as  are  due  to  him,  although 
the  more  usual  signification  is  those  owing 
by  him.*' 

■4.  Cole  V.  Aune,  40  Minn.  86,  8i,  41  N.  W. 
934  [citinr;  New  Jersey  Ins.  Co.  r.  Meeker, 
37  N.  J.  T..  282,  301;  Newell  c.  People,  7 
N,  Y.  9,  124]. 
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person  to  another,^  whether  monej',  goods  or  services ;  ®  that  whicli  one  person  is 
bound  to  pay  to  another,  or  to  perform  for  his  benefit ; any  kind  of  a  just 
demand  ;  ®  those  secured  or  unsecured  Habihties  owing  by  a  person  ;  ^  an  obligation 
of  a  Debtor,^"  q.  v. ;  all  obligations  to  pay  money,  whether  arising  from  contract 
or  imposed  by  law  as  a  compensation  for  injuries  ;  "  something  dne  all  that  is 
due  to  a  man  under  any  form  of  obligation  or  promise  ;     that  which  one  is  bound 


5.  Leggett  i).  Sing  Sing  Bank,  24  N.  Y. 
283,  290;  Matter  of  Folev,  39  N.  Y.  App. 
Div.  248,  249,  57  N.  Y.  Siippl.  131  [quoting 
Century  Diet.] ;  Lewis  i:.  New  York  Cent,  R. 
Co.,  49  Barb.  (N.  Y.)  330,  336  [quoting 
Webster  Diet.]. 

As  used  in  a  statute. — Where  a  statute  pro- 
vided that  "  any  person,  for  a  debt  bona  fide 
due,  may  confess  judgment  by  himself  or  at- 
torney duly  authorized,"  etc.,  the  court  said: 
"  The  word  '  debt,'  in  this  statute,  is  used  as 
indicative  of  a  sum  certain  that  is  owing 
from  one  person  to  another."  Little  v.  Dver, 
138  111.  272,  277,  27  N.  E.  905,  32  Am.' St. 
Eep.  140. 

6.  California. —  Melvin  r.  State,  121  Cal. 
16,  24,  53  Pac.  416  [citing  Webster  Diet.]. 

Connecticut.  —  Cook  v.  Bartholomew,  00 
Conn.  24,  26,  22  Atl.  444,  13  L.  R.  A.  452 
[citing  Webster  Diet.]. 

loica. —  Equitable  L.  Ins.  Co.  v.  Board  of 
Equalization,  74  Iowa  178,  180,  37  N.  W. 
141  [citing  Bouvier  L.  Diet.;  Webster  Diet.] ; 
Dubuque  v.  Illinois  Cent.  R.  Co.,  39  Iowa  50, 
63  [quoting  Webster  Diet.]. 

Neto  York. —  Newell  f.  People,  7  N.  Y.  9, 
124;  Latimer  i\  Veader,  20  N.  Y.  App.  Div. 
418,  426,  46  N.  Y.  Suppl.  823  [quoting  Im- 
perial Diet.]  :  Kimpton  v.  Bronson,  45  Barb. 
618.  625  [citing  In  re  Denny,  2  Hill  220]  ; 
Warner  v.  Warner,  18  Abb.  N.  Cas.  151,  155 
[quoting  Webster  Diet.]. 

North  Carolina. —  State  v.  Georgia  Co.,  112 
N.  C.  34,  37,  17  S.  E.  10,  19  L.^  R.  A.  485 
[quoting  Century  Diet.]. 

Ohio. —  Amazon  Ins.  Co.  r.  Cappeller,  8 
Ohio  Dec.  (Reprint)  493,  494,  Cine.  L. 
Bui.  247  [citing  Bouvier  L.  Diet.;  Webster 
Diet.]. 

Pennsylvania. — Brooke  v.  Philadelphia,  162 
Pa.  St.  123,  128,  29  Atl.  387,  24  L.  R.  A. 
781. 

i7^a;i.— Harris  v.  Larsen,  24  Utah  139,  141, 
66  Pac.  782  [citing  Newell  v.  People,  7  N.  Y. 
9,  124;  Kimpton  v.  Bronson,  45  Barb.  (N.  Y.) 
618,  625]. 

7.  Melvin  v.  State,  121  Cal.  16,  24,  53  Pae. 
416  [citing  Webster  Diet.]. 

8.  Connecticut. —  New  Haven  Saw-Mill  Co. 
r.  Fowler.  28  Conn.  103,  108,  where  it  is 
said:  "It  is,  therefore,  equally  proper  to 
say  of  one  who  is  under  obligation  to  dis- 
charge some  duty,  or  to  pay  damages  for  its 
non-performance,  that  he  is  a  debtor,  as  it  is 
to  say  the  same  of  one  who  is  under  obliga- 
tion by  bond  to  pay  a  sum  of  money." 

Iowa. —  Swanson  v.  Ottumwa.  118  Iowa 
161.  171,  91  N.  W.  1048,  59  L.  R.  A.  620 
[quoting  Bouvier  T>.  Diet.]  ;  Equitable  L.  Ins. 
Co.  V.  Bo.ard  of  Equalization,  74  Iowa  178, 
181,  37  N.  W.  141  [quoting  Bouvier  L, 
Diet,], 

New  York. —  Latimer  v.  Veader,  20  N.  Y. 


App.  Div.  418,  426,  46  N.  Y.  Suppl.  823; 
Lewis  y.  New  York  Cent.  R.  Co.,  49  Barb. 
330,  336  [citing  Newell  v.  People,  7  N.  Y.  9, 
124;  Bouvier  L.  Diet.]. 

North  Carolina. —  State  v.  Georgia  Co.,  112 
N.  C.  34,  37,  17  S.  E.  10,  19  L.  R.  A.  485 
[quoting  Bouvier  L.  Diet.]. 

Texas. —  Barber  v.  East  Dallas,  83  Tex. 
147,  150,  18  S.  W.  438. 

United  States. —  Carver  v.  Braintree  Mfg. 
Co.,  5  Fed.  Cas.  No.  2,485,  2  Story  432,  450 
(where  it  is  said:  "And  in  the  Roman  law 
it  had  sometimes  the  like  enlarged  significa- 
tion. Sed  utrum  ex  delicto  an  ex  contractu 
debitor  sit,  nihil  refert,  says  the  Digest 
Dig.  lib.  5,  tit.  3,  1,  14");  In  re  Radway, 
20  Fed.  Cas.  No.  11,523,  3  Hughes  609. 

9.  Mont.  Pol.  Code  (1895),  §  3680,  subs.  6; 
Utah  Rev.  St.  (1898)   §  2506,  subs.  7. 

A  debt  is  not  the  less  owing,  because  it  is 
not  yet  due.  Ex  p.  Tower,  1  N.  Y.  Leg.  Obs. 
8,  9. 

10.  Bullock  r,  Guilford,  59  Vt.  516,  519, 
9  Atl.  360,  where  it  is  said:  "It  only  pos- 
sesses value  in  the  hands  of  the  creditor : 
with  him  it  is  property,  and  in  his  hands  it 
may  be  taxed." 

11.  Smith  V.  Omans,  17  Wis.  395,  396. 
Everything  is  a  debt  which  is  of  absolute 

obligation,  but,  in  its  more  limited  sense,  it 
imports  only  a  particular  kind  of  duty,  and 
in  this  sense  is  substantially  synonymous 
with  contract.  Webster  v.  Seymour,  8  Vt. 
135,  140. 

13.  Leggett  v.  Sing  Sing  Bank,  24  N.  Y. 
283.  290;  Cole  v.  Montreal  Bank,  39  U,  C. 
Q.  B.  54,  74. 

Synonymous  with  "due." — In  Leggett  v. 
Sing  Sing  Bank,  24  N.  Y.  283,  290,  the  court 
said :  "  Debt  and  due  are  both  derived  from 
the  same  verb;  the  former  is  a  substantive, 
and  in  this  instance  the  latter  is  used  as  an 
adjective.  Debt  also  means  that  which  is 
due  from  one  person  to  another,  and  the  word 
due  does  not  necessarily  vary  the  meaning; 
as  that  means,  in  one  sense,  simply  owed.  It 
may,  when  used  with  that  intent,  mean  a  debt 
actually  payable,  the  time  for  the  payment 
of  which  has  arrived.  The  context  and  the 
circumstances  under  which  it  is  used  must 
determine  in  what  sense  it  is  used.  Due, 
when  used  as  a  noun,  is  synonvmous  with 
debt." 

13.  Colorado. —  Arapahoe  County  v.  Fidel- 
itv  Sav.  Assoc.,  (Sup.  1903)  71  Pac.  376, 
377. 

Georgia. —  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696,  710,  32  S.  E.  907,  where  it 
is  said:  "It  is  apparent  that  the  word, 
when  taken  in  a  broad  and  comprehensive 
sense,  includes  any  obligation  that  one  is 
under  to  another  to  pay  money  or  other 
thing  of  value,  and  arises  the  very  moment 
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to  pay  to  another;"  anything  for  wJiich  one  is  liable  or  bound  to  another,  or 
which  may  be  exacted  of  one  ;  wJiat  one  owes  ;  a  tliinjf<  owed  ;  "  ol>hgation  ; 
liability;"*  trespass;''-'  wliat  is  owed  —  and  must  be  paid;^^  any  thinj;^  had  or 
held  of  or  from  another,  his  property  or  right,  his  due;  that  whicii  is  owed  to 
him,  which  ought  at  some  time  to  be  delivered  or  paid  to  him.^'  It  denotes  not 
only  the  obligation  of  the  debtor  to  pay,  but  also  tlie  right  of  the  creditor  to 
receive  and  enforce  payment.^^  In  its  common  signification,  it  imports  the 
moneyed  obligation  of  a  person  incurred  in  his  private  capacity,  or  from  liis  indi- 
vidual acts ;  and  not  such  obligations  as  are  imposed  upoji  him  by  law  in  his  pub- 
lic relations,  or  in  common  with  all  other  citizens.^"  It  is  the  correlative  of 
Ckedit,^  q.  V.  As  defined  by  statute  the  word  includes  any  claim  or  demand 
upon  which  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  money 
could  be  recovered  in  an  action.^^    As  used  in  the  statutes  relating  to  the  estates 


that  tlie  obligation  is  undertaken,  and  contin- 
ues until  discharged  by  payment." 

Massachusetts. —  Gray  c.  Bennett,  3  Mete. 
522  [quoted  in  Shane  v.  Francis,  30  Ind.  92, 
93]. 

Minnesota. —  Daniels  r.  Palmer,  41  Minn. 
116,  121,  42  N.  W.  855  {quoting  Burrill  L. 
Diet.]. 

Ohio. — -Amazon  Ins.  Co.  v.  Cappeller,  8  Ohio 
Dec.  (Reprint)  493,  494,  8  Cine.  L.  Bui.  247. 

Rhode  Island. —  Brouillard's  Petition,  20 
R.  I.  617,  619,  40  Atl.  762  {citing  Burrill  L. 
Diet.]. 

Utah. —  Harris  v.  Larsen,  24  Utah  139,  141, 
66  Pae.  782  [citing  Erie's  Appeal,  91  Pa.  St. 
398,  402]. 

14.  Lovejoy  r.  Foxcraft,  91  Me.  367,  382, 
40  Atl.  141 :  Lockhart  v.  Van  Alstvne.  31 
Mich.  75,  78,  18  Am.  Rep.  156.  See  also 
Dawson  v.  Dawson  Waterworks  Co.,  106  Ga. 
696,  710,  32  S.  E.  907  [citing  Standard 
Diet.] . 

15.  Western  Union  Tel.  Co.  v.  Sullivan,  70 
Miss.  447,  449.  12  So.  460. 

16.  Dunsmoor  v.  Furstenfeldt,  88  Cal.  522, 
-529,  26  Pac.  518,  22  Am.  St.  Rep.  331,  12 
L.  R.  A.  508  [quoted  in  Melvin  v.  State.  121 
Cal.  16,  25,  53  Pac.  416]  ;  Rodman  v.  Mun- 
son,  13  Barb.  (N.  Y.)  188,  197  [citing  2 
Blackstone  Comm.  53;  2  Inst.  198;  Jacob 
L.  Diet.],  where  it  is  said:  "  There  is  always 
some  obligation  that  it  shall  be  paid ;  but 
the  manner  in  which,  or  the  condition  upon 
whicJi  it  is  to  be  paid,  or  the  means  of  co- 
ercing payment,  do  not  enter  into  the  defini- 
tion." 

17.  Melvin  x.  State,  121  Cal.  16,  24,  53  Pac. 
416  [citing  Webster  Diet.]  ;  Dawson  r.  Daw- 
son Waterworks  Co.,  106  Ga.  696,  710,  32 
S.  E.  907  [citing  Wekster  Diet.]. 

18.  Melvin  v.  State,  121  Cal.  16,  24,  53  Pac. 
416  [nitinc/  Webster  Diet.]  ;  Warner  v.  War- 
ner, 18  Abb.  N.  Caa.  (N.  Y.)  151,  155. 

19.  Beste  V.  Berastain,  20  N.  Bnmsw.  106, 
109,  where  it  is  said:  "And  in  tliis  sense  it 
is  used  in  the  12th  verse  of  the  6th  chapter 
of  St.  Matthew's  Gospel,  that  reads,  'and 
forgive  us  our  debts  as  we  forgive  our  debt- 
ors.' " 

20.  l^eynolds  v.  Waterville,  02  Me.  292, 
319.  42  Atl.  553,  per  Savage,  J.,  in  dissenting 
opinion. 

21.  Lewis  V.  New  York  Cent.  R.  Co.,  40 
Burb.  (N.  Y.)  330,  330  [quoting  Eneycl. 
Met.]. 


22.  Monroe  Countv  r.  Harrell,  147  Ind. 
500,  508,  46  X.  E.  124;  Laporte  V.  Gameweli 
F.  Alarm  Tel.  Co.,  146  Ind.  406,  469,  45  N.E. 
588,  58  Am.  St.  Rep.  359.  35  L.  E.  A.  686; 
State  i\  Hawes,  112  Ind.  323,  326,  14  N.  E. 
87  [citing  Rapalje  &  L.  L.  Diet.] ;  Davenport 
V.  Kleinschmidt.  6  Mont.  502,  536.  13  Pae. 
249  [citing  Rapalje  &  L.  L.  Diet];  Mori- 
mura  v  Traeger,  11  Pa.  Dist.  378,  382 
[citing  Rapalje  &  L.  L.  Diet.]  ;  Burnham 
V.  Milwaukee,  98  Wis.  128,  132,  73  X.  W. 
1018  [citing  Monroe  County  v.  Harrell,  147 
Ind.  500,  46  X.  E.  124]. 

A  debt  exists  when  a  certain  sum  of  money 
is  owing  from  one  person  ( the  debtor )  to 
another  (the  creditor)  :  Davenport  v.  Klein- 
schmidt,  6  Mont.  502,  536,  13  Pac.  249. 

23.  Bonaparte  v.  State,  63  Md.  465,  470. 

24.  Wentworth  r.  Whittemore.  1  Mass.  471, 
473.  And  see  Hugg  v.  Booth,  24  N.  C.  282, 
286  [cited  in  Wilde  v.  Mahanev.  183  Mass. 
455.  459,  67  N.  E.  337,  62  L.'R.  A.  813], 
where  Ruffin,  C.  J.,  points  out  not  only  that 
the  word  "  credits  is  the  correlative  of 
"  debts  "  and  that  the  use  of  that  word  in 
describing  what  choses  in  action  can  be 
trusteed  means  that  liquidated  demands  alone 
can  be  reached.  See  also  11  Cve.  1191  note 
89. 

Distinguished  from  "  credits." —  ^'\^le^e  a 
statute  provided  that  "  debts  and  credits, 
and  other  personal  property,  not  capable  of 
manual  delivery,  must  be  attached  by  leav- 
ing with  the  person  owing  such  del)ts.  or 
having  in  his  possession,  or  under  his  con- 
trol, such  credits  and  other  personal  prop- 
erty," the  court  said :  "  It  is  evident  that 
by  these  provisions  debts  and  credits  are 
treated  as  separate  and  distinct  things.  A 
debt  is  money  owing  by  tlie  garni.shee  to  the 
defendant  wliich  may  be  paid  over  to  the 
slierifT,  while  credits  are  something  belong- 
ing to  the  defendant,  but  in  the  possession 
and  imder  the  control  of  the  garnishee,  like 
promissory  notes  or  other  evidences  of  indebt 
edncss  of  third  parties,  which  may  be  deliv- 
ered 11])  or  transferred  to  the  sheriff."  Gow 
r.  Marshall.  90  Cal.  565,  568.  27  Pac.  422 
\cllinq  Robinson  V.  Tevis,  38  Cal.  Oil, 
614  I .  ' 

Debts  or  credits  as  used  in  a  statute  see 
Adams  r.  llackett,  7  Cal.  187,  204. 

25.  N.  ^■.  Code  (!iv.  Proc.  S  2514,  subs.  3 
[quoled  ill  Mnlier  of  Flint.  15  Misc.  (N.  Y.) 
5i)S.  601.  .".8  N.  V.  Siippl.  188;  Wilcox's  Es- 
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of  deceased  persons,  tlie  term  is  not  limited  to  such  as  are  strictly  legal  debts,  but 
includes  every  claim  and  demand  by  a  creditor,  whether  recoverable  at  law  or  in 
equity.^"  (Debt :  Action  of,  see  Debt,  Action  of.  Arrest  For,  see  Akkest. 
Assignment  of  as  Constituting  Champerty,  see  Champekty  and  Maintenance. 
Attachment  For,  see  Attachment.  Attachment  of,  see  Attachment  ;  Ctaknish- 
ment.  Book,  see  Accounts  and  Accounting.  Discharge  of,  see  Acgokd  and 
Satisfaction  ;  Compomise  and  Settlement  ;  Payment  ;  Release.  Election  to 
Declare  Due  Before  Maturity,  see  Actions.  Garnishment  of,  see  Garnish- 
ment. Imprisonment  For,  see  Aerest.  Guaranty  of,  see  Frauds,  Statute  of  ; 
Guaranty.  Of  Assignor,  see  Assignments  For  Benefit  of  Creditors.  Of 
Bankrupt,  see  Bankruptcy.  Of  Decedent,  see  Descent  and  Distribution  ; 
Executors  and  Administrators.  Of  Insolvent,  see  Assignments  For  Benefit 
of  Creditors  ;  Insolvency.  Promise  to  Answer  For  Another's,  see  Frauds. 
S  tatute  of  ;  Guaranty'.) 


tatp,  11  N.  Y.  Civ.  Proc.  115,  125;  Cook  v. 
Woodard,  5  Dem.  Suit.  (N.  Y.)  97,  100]. 
And  see  Lewis  v.  New  York  Cent.  E.  Co.,  49 
Barb.  (N.  Y.)  330,  33G,  where  the  court,  in 
speaking  of  a  legal  tender  act,  said :  "  The 
word  '  debts  '  in  the  act  of  1862  is  undoubt- 
edly used  in  no  narrow  or  restricted  sense, 
but  rather  in  a  broad  and  general  sense." 

In  Alabama. —  '■ "  Debt,'  in  subdivision  1  of 
section  52-1  of  the  Code  of  1896,  may  import 
only  such  demands  as  'arise  from  contract, 
express  or  implied,  but  '  any  money  demand  ' 
as  used  in  subdivision  2  is  much  more  com- 
prehensive than  debt,  and  includes  all  right- 
ful claims,  whether  founded  upon  contract, 
tort,  or  penalties  given  by  statute,  and  may 
be  enforced  by  attachment  when  the  amount 
is  fixed  or  can  be  certainly  ascertained." 
Dittman  Boot,  etc.,  Co.  i;.  Mixon,  120  Ala. 
206,  210,  24  So.  547  \citing  U.  S.  Rolling 
Stock  Co.  1-.  Clark,  95  Ala.  322,  10  So.  917; 
Bouvier  L.  Diet.]. 

Under  Idaho  Rev.  St.  the  term  "  debts " 
means  those  liabilities  owing  by  the  person, 
firm,  corporation  or  hssociation  assessed  to 
tona  fide  residents  of  the  territory,  or  firms, 
associations,  or  corporations  doing  business 
therein.  Salisbury  v.  Lane,  7  Ida.  370,  379, 
63  Pac.  383.  And  see  Idaho  Pol.  Code  (1901), 
§  1313,  subs.  6. 

Defined  in  reference  to  an  assessment  of 
taxes. —  "Where  a  statute  in  relation  to  an 
assessment  of  taxes  contained  the  words 
"  debts  due  from  solvent  debtors,"  the  court 
said :  "  The  term  '  debts,'  in  the  statute,  is 
to  be  understood  in  its  usual  legal  sense,  and 
means  nothing  more  nor  less  than  sums  of 
money  due  from  inhabitants  of  the  state,  to 
the  non-residents  mentioned,  by  certain  and 
express  agreements  or  judicial  sentence,  and 
for  the  purchase  of  real  estate.  Primarily, 
[26] 


it  looks  to  the  relation  of  vendor  and  pur- 
chaser, by  contract  valid  in  law,  and  to  no 
other  relation."  People  v.  Halsey,  53  Barb. 
(N.  Y.)   547,  554. 

Includes  demands  or  obligations  upon  con- 
tracts.—In  Melvin  v.  State,  121  Cal.  16,  25, 
53  Pac.  416,  it  is  said:  "  So  far  as  we  have 
observed,  wherever  the  term  '  debt '  is  used  in 
our  code  it  is  so  used  in  that  broader  sense 
which  includes  demands  or  obligations  upon 
contracts  payable  in  money.  To  illustrate: 
An  executor  or  an  administrator  '  must  .  .  . 
collect  all  debts  due  to  the  decedent  or  to  the 
estate.'    (Code  Civ.  Proc.  §  1581.)" 

26.  Sellis'  Case,  4  Abb.  Pr.  (N.  Y.)  272, 
273;  Snyder  v.  State,  5  Wvo.  318,  324,  40 
Pac.  44l!i  63  Am.  St.  Pep.  60'  And  see  Perci- 
val  V.  Reg.,  3  H.  &  C.  217,  230,  10  Jur.  N.  S. 
1059,  33  L.  J.  Exch.  289,  10  L.  T.  Eep.  N.  S. 
622,  12  Wkly.  Rep.  966,  where  it  is  said: 
"  The  expression  [in  a  statute]  '  debts  pay- 
able by  law  out  of  the  personal  estate  '  means 
such  debts  as  of  themselves  and  in  their 
own  nature  and  character  were  payable  out 
of  the  personal  estate,  and  has  no  relation  to 
any  provision  which  the  testator  may  make 
in  the  will  for  their  payment." 

"  Debt  "  against  a  decedent. —  In  Emerick's 
Estate,  172  Pa.  St.  191,  194,  33  Atl.  550,  the 
court,  in  speaking  of  a  debt  against  a  dece- 
dent, said :  "  The  '  debt '  must  be  established 
or  admitted,  and  susceptible  of  enforcement, 
—  not  a  debt  barred  by  the  statute." 

"  Debts  and  expenses "  as  used  in  a  will 
see  Stebbins  v.  Stebbins,  86  Mich.  474,  482,  49 
N.  W.  294. 

"  Debt  against  the  estate "  as  used  in  a 
statute  see  Lambie's  Estate,  94  Mich.  489, 
491,  54  N.  W.  173. 

"Debt  of  the  father."— See  Meyer's  Suc- 
cession, 44  La.  Ann.  871,  877,  II  So.  532. 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 
Action  of : 

Assumpsit,  see  Assumpsit,  Action  of. 

Book-Account  or  Book-Debt,  see  Accounts  and  Accounting. 
Covenant,  see  Covenant,  Action  of. 
Debt : 

Bail  in,  see  Bail. 

Joined  Witb  Otber  Action,  see  Joindek  and  Splitting  of  Actions. 
Action  on  tlie  Case,  see  Cask,  Action  on. 
Election  of  Remedy,  see  Election  of  Remedies. 

I.  DEFINITION. 

"  Del)t,"  as  used  in  tbis  article,^  is  a  form  of  action  wbicb  Hes  at  law  to  recover 


1.  For  debt,  like  assumpsit  or  covenant,  is 
a  name  both  for  a  right  of  action  and  for  a 


remedy  allowed  for  enforcing  it. 
Diet. ;  Bacon  Abr.  tit.  "  Debt." 


Abbott  L. 
[I] 
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a  certain  specific  sum  of  money,  or  a  smri  tliat  can  readily  be  reduced  to  a 
certainty.^ 

II.  HISTORY. 

Debt  is  among  the  oldest  actions  known  to  tlie  common  law,  and  in  its  origin 
was  of  a  droitural  or  proprietary  nature.'*  The  enforcement  of  wiiat  is  now  con- 
sidered a  mere  contractual  right,  ])y  an  action  in  form  [proprietary,  did  not  arise, 
however,  by  mere  chance ;  as  the  action  of  covenant  would  lie  only  on  sealed 
instruments,*  there  was  an  urgent  necessity  of  employing  some  existing  form  of 
action  for  the  enforcement  of  parol  or  implied  obligations/'  After  the  evolution 
and  development  of  the  action  of  assumpsit*  that  action  for  a  time  supplanted 
debt  on  simple  contracts,  for  the  reason  tliat  in  the  former  a  defendant  could  not 
invoke  trial  by  wager  of  law,^  a  right  which  he  retained  in  the  latter  until  the 
abolition  of  that  procedure  in  the  reign  of  King  William  the  fourth,*  when  it 


2.  Black  L.  Diet. 

Other  definitiops  are :  "  The  appropriate  ac- 
tion upon  any  contract,  express  or  implied, 
for  the  payment  of  a  sum  cei'tain  in  money, 
or  which  can  be  reduced  to  certainty,  .  .  . 
and  proceeds  for  the  recovery  of  a  debt,  as 
contradistinguished  from  damages."  Gregory 
V.  Bewly,  5  Ark.  318,  319. 

"  An  action  at  law  to  recover  a  specified 
sum  of  money  alleged  to  be  due."  Burrill  L. 
Diet,  [quoted  in  Melvin  v.  State,  121  Cal.  16, 
24,  53  Pac.  416]. 

"  An  action,  .  .  .  which  is  a  remedy  for  the 
recovery  of  a  debt  eo  nomine  and  in  numero, 
though  damages,  generally  nominal,  are 
awarded  for  its  detention."  Bacon  Abr.  tit. 
"  Debt."  For  further  definitions  see  January 
V.  Poyntz,  2  B.  Mon.  (Ky.)  404;  Watson  v. 
McNairy,  1  Bibb  (Ky.)  356;  State  v.  Yellow 
Jacket  Silver  Min.  Co.,  14  Nev.  220,  249; 
Lacaze  v.  State,  Add.  (Pa.)  58,  86;  Russell 
V.  Louisville,  etc.,  R.  Co.,  93  Va.  322,  326,  25 
S.  E.  99;  State  v.  Harmon,  15  W.  Va.  115, 
124;  Omaha  Nat.  Bank  v.  Mutual  Ben.  L. 
Ins.  Co.,  81  Fed.  935,  939  ;  U.  S.  v.  Colt,  25 
Fed.  Cas.  No.  14,839,  Pet.  C.  C.  145;  U.  S. 
V.  Lyman,  26  Fed.  Cas.  No.  15,647,  1  Mason 
482,  498;  Fraser  v.  McLanders,  25  Nova  Scotia 
542,  549;  3  Blackstone  Comm.  154;  Bouvier 
L.  Diet. ;  Viner  Abr.  tit.  "  Debt." 

The  three  distinguishing  points  in  the  ac- 
tion of  debt  are  that  the  contract  must  be: 
Firstly,  for  money ;  secondly,  for  a  sum  cer- 
tain; thirdly,  specifically  recoverable.  Cas- 
siuly  V.  Laughlin,  3  Blackf.  (Ind.)  134;  Wat- 
son" McNairy,  1  Bibb  (Ky.)  356.  And  see 
infra,  111,  C,  ct  seq. 

3.  Martin  Civ.  Proc.  34;  2  Pollock  &  M. 
Hist.  Eng.  L.  173,  where  the  authors,  after 
discussing  the  action  of  detimie,  say:  "This 
action  slowly  branches  ofl'  from  the  action  of 
debt.  Tlie  writ  of  (lel)t  as  given  by  Glanvill 
is  closely  similar  to  that  form  of  the  writ  of 
right  for  land  which  is  known  as  a  Pnpxipc 
in  capilc.  Tlio  sherid'  is  to  bid  the  defendant 
render  to  the  |)laintifr  so  many  marks  or 
shilliiigH,  '  which,  so  tlie  plaintiil'  says,  the 
ilcl'cMihiiit  owes  him,  and  wlicrcol'  lie  iiiijuMtly 
(Icforccs  him;'  and  if  the  delendaiit  will  not 
do  this,  tlien  he  is  to  give  his  reason  in  the 
king's  court.  1'he  writ  is  couched  in  terms 
which  would  not  be  iiiap|)ro])riato  were  the 
pluintill'  seeking  the  restoration  of  certain 
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specific  coins,  of  which  he  was  the  owner,  but 
which  were  in  the  defendant's  keeping."  Fur- 
ther ( p.  205 )  the  same  learned  autliors  con- 
tinue: "The  creditor  is  being  'deforced'  oi 
money  just  as  the  demandant  who  brings  a 
writ  of  right  is  being  '  deforced '  of  land. 
There  may  be  trial  by  battle  in  the  one  case  as 
in  the  other.  The  bold  crudity  of  arcliaie 
thought  equates  the  repayment  of  an  equiva- 
lent sum  01  money  to  the  restitution  of  spe- 
cific land  or  goods,  lo  all  appearance  our 
ancestors  could  not  conceive  credit  under  any 
other  form.  Ihe  claimant  of  a  debt  asks  for 
what  is  his  own.  ...  If  we  would  rethink 
the  thoughts  of  our  forefathers  we  must  hold 
that  the  action  of  debt  is  proprietary,  while  at 
the  same  time  we  must  hold,  as  we  saw  in  the 
last  chapter,  that  there  is  no  action  for  the 
recovery  of  a  chattel  that  would  be  called  pro- 
prietary by  a  modern  la^^-yer." 

4.  See  Covenant,  Action  of,  11  Cyc.  1022. 

5.  Martin  Civ.  Proc.  35,  36. 

Until  Slade's  Case,  4  Coke  926,  on  all  sim- 
ple contracts  for  money  demands,  actions  of 
debt  were  in  general  use,  and  it  was  not  with- 
out a  contest  between  the  courts  in  West- 
minster Hall,  that  assumpsit  was  ever  per- 
mitted in  such  cases.  By  the  ancient  common 
law  all  matters  of  personal  contract  were  con- 
sidered as  binding  only  in  the  light  of  debts, 
and  the  only  means  of  recovery  in  a  court  was 
by  action  of  debt.  Norris  v.  Windsor  School 
Dist.  No.  1,  12  Me.  293,  28  Am.  Dec.  182 
[citing  1  Reeve  Hist.  Eng.'L.  159].  See  also 
Gregory  v.  Thomson,  31  N.  J.  L.  166  [citing 
1  Reeve  Hist.  Eng.  L.  159]. 

6.  See  Assumpsit,  Action  of,  4  Cvc.  317. 
See  also  Mahaftey  v.  Petty,  1  Ga.  261,  264, 
where  the  court  said :  "  Originally,  debt  was 
the  only  form  of  action  for  money  demands ; 
and  assumpsit  M'as  not  generally  introduced 
to  recover  money,  until  tiie  latter  end  of  the 
reign  of  Elizabeth  or  the  beginning  of  that  of 
James,  her  successor.  It  is  asserted  thiit 
ShuU-'s  Case,  in  4  Coke  !126,  is  the  first  to  be 
found,  where  the  Court  of  King's  Bench  held 
that  assumpsit  would  lie  concurrently  with 
debt,  for  tiu>  recovery  of  money." 

7.  Smith  )i.  Lowell  First  Cong.  Meeting- 
house, S  Pick.  (Mass.)  178;  Hickman  r. 
Searcy,  9  Yerg.  (Tenn.)  47;  3  Blaekstoiio 
Comm.  151. 

8.  Martin  Civ.  Proc.  38. 
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as;ain  came  to  be  used  as  well  in  actions  on  simple  contracts  as  in  actions  on 
specialties  under  seal. 

III.  NATURE  AND  SCOPE  OF  REMEDY. 

A.  In  General.  At  common  law  there  was  perhaps  no  action  which  had  so 
extensive  and  varied  an  application  as  that  of  debt ;  ^  and  while  it  would  perhaps 
be  unwise  in  modern  proeedui-e  to  extend  this  form  of  remedy  where  its  limits 
are  definite  and  clearly  established,^"  it  has  nevertheless  been  given  a  much  wider 
scope  than  the  language  of  the  elementary  writers  would  seem  to  justify."  In 
some  jurisdictions  statutes  have  expressly  declared  this  remedy  to  be  appropriate 
for  the  enforcement  of  certain  obligations  or  the  recovery  of  designated  penalties.^^ 

B.  Concuppent  With  Assumpsit.'^  It  has  long  been  held,  and  is  now  so 
well  recognized  by  the  courts  as  a  whole  that  it  may  be  said  to  be  a  general  rule, 
that  debt  is  a  concurrent  remedy  with  assumpsit  upon  all  simple  contracts  where 
the  sum  to  be  recovered  is  certain  or  may  readily  be  ascertained  either  from  the 
contract  itself  or  by  operation  of  law.^* 


9.  Mahaffey  r.  Petty,  1  Ga.  261;  Payne  v. 
Smith.  12  N.'H.  34;  Planters'  Bank  v.  Gallo- 
way, 1 1  Humphr.  { Tenn. )  342  ;  Union  Iron 
Co.  V.  Pierce,  24  Fed.  Gas.  No.  14,367,  4  Biss. 
327;  1  Chitty  PI.  110. 

To  revive  a  judgment,  recovered  by  a  de- 
ceased administrator,  it  was  the  proper  rem- 
edy.  Austin  V.  Townes,  10  Tex.  24. 

10.  Gregory  v..  Thomson,  31  N.  J.  L.  166, 
170,  where  the  court,  in  refusing  to  sanction 
the  maintenance  of  the  action  upon  collateral 
undertakings,  and  after  referring  to  the  opin- 
ion of  Story,  J.,  in  Bullard  v.  Bell,  4  Fed. 
Gas.  No.  2,121,  1  Mason  243,  said:  "The 
limits  of  the  action,  in  the  nature  of  things, 
must  be  arbitrary;  the  chief  concern  being  to 
have  those  limits  definite  and  stationary.  To 
extend  the  formula  is  merely  to  unsettle  its 
boundaries  —  a  result  which  would,  at  least, 
be  attended  with  the  mischief  of  incon- 
venience. ...  If  this  form  of  action  is 
liable  to  change,  so  is  every  other,  and  the 
consequence  would  be  that  the  lines  of  de- 
markation  between  the  several  forms  would 
soon  become  so  obscure  as  not  to  be  easily 
definable." 

11.  Thus  Blackstone  defines  a  debt  which 
is  properly  enforceable  by  this  action  to  be  a 
sum  of  money  due  by  certain  and  express 
agreement  where  the  amount  is  fixed  and  spe- 
cific, and  does  not  depend  upon  any  subse- 
quent valuation  to  settle  it;  and  that  in  the 
action  of  debt  plaintiff  must  prove  the  whole 
debt  he  claims,  or  recover  nothing  at  all.  The 
limited  scope  by  which  this  language  would 
seem  to  circumscribe  the  action  has  not  been 
acquiesced  in  by  many  of  the  courts,  either  in 
England  or  in  this  country.  3  Blackstone 
Comm.  154.  And  see  Mahaffey  v.  Petty,  1  Ga. 
261;  U.  S.  V.  Colt,  25  Fed.  Cas.  No.  14,839, 
Pet.  C.  C.  145. 

12.  Orne  f.  Roberts,  51  N.  H.  110  (holding 
that  as  the  statute  had  specifically  declared 
that  an  action  by  a  person  injured  by  a 
vicious  dog  against  the  owner  should  be  an 
action  of  debt,  this  action  would  lie  without 
previously  determining  the  actual  damages 
in  an  action  on  the  case)  ;  Dunham  v.  Rap- 
pleyea,  16  N.  J.  L.  75;  Riker  v.  Jacobus,  2 


N.  J.  L.  328;  Chattin  v.  Payday,  2  N.  J.  L. 
138  (holding  that  by  virtue  of  the  statute 
debt  must  be  brought  on  simple  contracts  in 
courts  for  the  trial  of  small  causes)  ;  With- 
erly  v.  Morgan,  2  N.  J.  L.  83;  McKeon  v. 
Caherty,  3  Wend.  (N.  Y.)  494  (where,  by 
virtue  of  the  statute,  debt  was  the  only  rem- 
edy to  recover  money  bet  on  a  race  from  a 
stakeholder)  ;  Pierce  v.  Sheldon,  13  Johns. 
(N.  Y.)  191  (where,  by  virtue  of  the  statute, 
debt  was  the  only  action  that  would  lie 
against  a  constable  for  not  serving  or  return- 
ing an  execution  in  a  justice's  court).  See 
also  Bradley  v.  Goodyear,  1  Day  (Conn.) 
104 ;  Janvrin  v.  Scammon,  29  N.  H.  280. 

13.  Compared  with  book-debt  see  1  Cyc. 
494  note  77. 

Compared  with  and  distinguished  from  as- 
sumpsit see  4  Cyc.  320  note  2. 

Compared  with  and  distinguished  from 
covenant  see  11  Cyc.  1023. 

Distinguished  from  case. —  In  all  cases 
where  the  consiaeration  has  been  executed  and 
there  is  an  express  or  implied  promise  to  pay 
in  money  the  value  thereof,  debt  or  assumpsit 
is  the  proper  remedy;  but  in  cases  where  the 
consideration  is  not  executed,  or  if  executed, 
the  promise  to  be  performed  in  consideration 
thereof  is  not  to  pay  money  but  to  do  some 
other  thing,  then  the  remedy  is  bj'  a  special 
action  on  the  case.  Thompson  v.  French,  10 
Yerg.  (Tenn.)  452.   And  see  6  Cyc.  681  et  seq. 

14.  Arkwnsas. —  Hudspeth  v.  Gray,  5  Ark.. 
157. 

Georgia. —  Mahaffey  v.  Petty,  1  Ga.  261; 
Farrar  v.  Baber,  Ga.  Dec.  125,  Pt.  II. 

Illinois. —  Bedell  v.  Janney,  9  111.  193. 

Maine. — ■  Norris  v.  Windsor  School  Dist.  No. 
1,  12  Me.  293,  28  Am.  Dec.  182. 

New  Jersey. —  Flanagan  v.  Camden  Mut. 
Ins.  Co.,  25  N.  J.  L.  506;  Furman  v.  Parke, 
21  N.  J.  L.  310. 

Pennsylvania. — Weiss  v.  Mauch  Chunk  Iron 
Co.,  58  Pa.  St.  295;  De  Haven  v.  Bartholo- 
mew, 57  Pa.  St.  126 ;  Barber  v.  Chester 
County,  1  Chest.  Co.  Rep.  162. 

Tennessee. —  Hickman  v.  Searcy,  9  Yerg. 
47. 

United  States. —  Collins  v.  Johnson,  6  Fed. 
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C.  Essential  and  Distinguishing'  Ciiaracteristics  or  Features  —  1,  Ceb. 

TAiNTY  OF  Sum  Due  —  a.  Rule.  A  distiuguiHliing  featiiro  of  this  action  is  tliat  it 
lies  only  for  the  recovery  of  a  sum  certain,  or  readily  reducible  to  a  certainty 
from  fixed  data  or  agreement/''  as  distinguished  from  unliquidated  or  unascer- 
tained damages.^" 

b.  Limitation  of  Rule.  The  authorities  are  not  fully  agreed  as  to  the  exact 
limitation  of  the  expression  "  sum  certain,"  when  used  with  reference  to  tiie 
action  of  debt.^'''  It  is  not  at  present,  nor  even  under  the  strictness  of  the  com- 
mon-law procedure  was  it,  essential  that  the  sum  be  ascertained  at  the  time  the 
action  was  brought  and  it  is  no  objection  to  the  maintenance  of  the  action  that 
the  amount  may  depend  upon  the  Bnding  of  a  jury.^''*  If  tlie  contract  of  the 
parties  provides  a  specific  mode  and  rule  of  payment,  or  if  its  terras  furnish  the 
means  of  ascertaining  the  exact  amount  due  for  specific  articles  or  services,  debt 
will  lie.^°    Thus  it  will  lie  upon  an  obligation  to  pay  a  specific  sum  in  goods  at 


Cas.  No.  3,015«,  Hempst.  279;  U.  S.  v.  Colt, 
25  Fed.  Cas.  No.  14,839,  Pet.  C.  C.  145. 

England. —  Walker  v.  Witter,  Dougl.  { 3d 
ed.)  1;  Emery  Fell,  2  T.  R.  28.  See  also 
Herries  v.  Jamieson,  5  T.  R.  553 ;  Comyns 
Dig.  tit.  "  Debt." 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  2. 

An  ancient  exception  to  the  rule  that  debt 
and  assumpsit  were  concuri-ent  remedies  is 
cited  in  Comyns  Dig.  tit.  "  Debt."  It  is  that 
they  were  not  concurrent  for  the  recovery  of 
interest  on  money  due  upon  a  loan.  This 
arose  from  the  fact  that  before  the  case  of 
Cooke  V.  Whorwood,  2  Saund.  337,  a  party 
who  brought  assumpsit  upon  an  agreement  to 
pay  a  stipulated  sum  by  instalments,  after 
the  first  failure,  was  entitled  to  the  whole 
sum  in  damages ;  hence  until  this  decision  the 
only  difTerence  between  the  two  forms  of  ac- 
tion in  such  a  ease  was  that  debt  could  not  be 
brought  until  after  the  last  instalment  was 
due;  while  assumpsit  might  be  brought  after 
the  first  failure,  and  recovery  be  had  for  the 
whole,  as  in  neither  form  could  a  second  ac- 
tion be  maintained  on  the  one  contract.  See 
U.  S.  r.  Colt,  25  Fed.  Cas.  No.  14,839,  Pet. 
C.  C.  145. 

15.  Alabama. —  Wetumpka,  etc.,  R.  Co.  v. 
Hill,  7  Ala.  772. 

Illinois. —  Fox  River  Mfg.  Co.  v.  Reeves,  08 
111.  403. 

Maine.—  Mitchell  v.  McNabb,  58  Me.  506. 
Massachusetts. —  Knowles   v.  Eastham,  11 
Cush.  429. 

Mississippi. —  Lee  r.  Gardiner,  20  Miss. 
521. 

Missouri. —  Little  v.  Mercer,  9  Mo.  218. 
New    Hampshire. —  Lovell    v.    Bellows,  7 
N.  H.  375. 

New  Jersey. —  Morgan  v.  Guttenberg,  40 
N.  J.  L.  3!)  !  ;  Sayres  p.  Springfield,  S  N.  J.  L. 
leO;  Young      lirick,  :!  N.  ,J.  h.  (Ui;). 

Ncin  Yorl:. —  Now  York  r.  I'.ul  Icr,  1  Lai'b. 
325;  l,..Mg  i\  Long,  1  Hill  597. 

J'ciiiiHi/liKuda. — Baum  (,'.  Tonkin,  110  Pa.  St. 
509,  1  Atl.  535. 

Tennessee. —  Bloorafield  v.  Hancock,  1  Y(!rg. 
101. 

Virriinia. —  Diuigaii  v.  Henderlite,  21  (Jratt. 
149;  ijyrd  v.  Cocke,  1  Wash.  232. 

United  HiMles. —  Circleville  Bank  r.  Inglo- 
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hart,  2  Fed.  Cas.  No.  800,  0  McLean  568; 
Dillingham  v.  Skein,  7  Fed.  Cas.  No.  3,912a, 
Hempst.  181;  Union  Iron  Co.  v.  Pierce,  24 
Fed.  Cas.  No.  14,367,  4  Biss.  327. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  5.  See  also  Hunter  v.  Stroud,  3  X.  C.  403 ; 
Viner  Abr.  tit.  "  Debt,"  where  it  is  said:  "  If 
a  man  puts  his  cloth  to  the  tailor  who  makes 
of  it  a  robe,  and  does  not  agree  for  the  price, 
the  tailor  shall  not  have  action  of  debt. 
Otherwise  it  is  of  victuals  or  wine  in  a 
tavern;  for  there  the  price  is  ascertained  by 
the  clerk  of  the  market." 

16.  District  of  Columbia  v.  Washington, 
etc.,  R.  Co.,  1  Mackey  (D.  C.)  361  ;  Flanagan 
V.  Camden  Mut.  Ins.  Co.,  25  N.  J.  L.  500; 
Van  Horn  v.  Hamilton,  5  N.  .J.  L.  477 ;  Long 
V.  Long,  1  Hill  (N.  Y.)  597;  Nelson  v.  Ford, 
5  Ohio  473. 

17.  No  small  amount  of  confusion  regard- 
ing the  use  of  this  action  has  been  perhaps 
produced  by  the  employment  of  such  terms  as 
"  eo  nomine,"  "  in  numero,"  and  "  unliqui- 
dated damages."  It  is  at  the  present  time 
well  settled  that  although  a  specific  sum  must 
be  demanded  in  the  declaration,  a  less  amount 
may  be  recovered ;  and  that  the  action  is 
maintainable  in  cases  where  goods,  wares,  and 
merchandise  have  been  sold  and  delivered,  or 
work  and  labor  performed,  where  the  law  im- 
j)lies  a  promise  and  gives  the  consideration 
as  executed,  although  the  damages  are  neces- 
sarily unliquidated.  By  "  eo  nomine  "  and 
"  in  numero  "  it  is  only  meant  that  a  specific 
sum  is  sought  to  be  recovered  which  is  im- 
properly detained,  and  that  tlie  action  does 
not  sound  in  damages  as  does  the  action  of 
assumpsit.  The  words  "  unliquidated  dam- 
ages "  mean  such  damages  as  are  sustained 
by  the  non-performance  of  an  executory  con- 
tract which  cannot  be  considered  as  a  money 
demand;  llie  imiomit  of  wliich  depends  upon 
.such  a  ^'ari('ly  <il'  consicKMiitions  and  circum- 
stances that  its  determination  is  exceedingly 
diflicult.  Thompson  v.  French,  10  Yerg. 
(Tenn.)  452. 

18.  Walker  r.  Witter,  Dougl.  (3d  ed.)  1. 

19.  .lanvrin  v.  Scammon,  29  N.  11.  280. 

20.  Alahamn. —  Wetumpka,  etc.,  R.  Co.  v. 
Hill.  7  Ala.  772. 

New  York. —  New  York  r.  Butler,  1  Barb. 
325. 
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stipulated  prices,^^  and  in  some  instances  it  has  been  maintained  for  services  rer)- 
dered  or  goods  delivered  where  there  was  no  express  contract  as  to  the  amount 
of  consideration.^'^  But  it  is  also  said  that  where  the  sum  must  be  ascertained  by 
resorting  to  extraneous  evidence  by  the  tribunal  before  which  the  suit  is  brought 
the  action  cannot  be  maintained  and  if  the  action  be  brought  upon  specialties 
the  instrument  itself  must  with  clearness  and  certainty  fix  the  quantttni  of  the 
debt  or  furnish  such  data  as  will  infallibly  lead  to  an  ascertainment  tliereof.^'^ 

2.  Medium  of  Payment  —  a.  Rule.  Another  distinguishing  feature  of  debt  is 
that  it  lies  on  an  obligation  which  is  payable  in  money  only.^^ 

b.  Applieation  of  Rule  —  (i)  Obligations  Payable  in  Bank-Notes. 
While  by  common  consent  bank-notes  or  state  paper  may  circulate  and  answer 
the  purpose  of  money,  it  is  nevertheless  subject  to  fluctuations  and  change  in 
value,  and  hence  debt  will  not  lie  on  an  obligation  payable  in  the  same.^^ 


Pennsylvania. —  Kirk  v.  Hartman,  G3  Pa. 
St.  97. 

Tennessee. — Crockett  i'.  Moore,  3  Sneed  145. 

England. —  Incledon  v.  Crips,  2  Salk.  6.58. 

Statutory  provision. —  So  too  where  the 
amount  is  rendered  certain  by  statute.  Brown 
V.  Barry,  3  Dall.  (U.  S.)  365,  1  L.  ed.  638. 

21.  Nelson  v.  Ford,  5  Ohio  473;  Crockett 
V.  iloore,  3  Sneed  (Tenn. )  145;  Langtry  v. 
Walker,  6  Humphr.  (Tenn.)  336;  Bloomfield 
I'.  Hancock,  1  Yerg.  (Tenn.)  101  [citing 
Bacon  Abr.  tit.  "  Debt,"  where  it  is  laid  down 
that  debt  may  be  brought  for  twenty  pounds 
to  be  paid  in  watches]. 

22.  Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
(Ky.)  441,  442,  22  Am.  Dec.  82  (where  it  is 
said:  "In  order  to  facilitate  the  procure- 
ment of  justice,  it  is  not  necessary,  that  a 
price  should  be  agreed  on  for  an  article  sold 
and  delivered,  before  debt  or  indebitatus  as- 
sumpsit can  be  maintained.  The  value  of  the 
article  sold,  may  be  recovered  in  either  of 
those  actions,  provided,  from  the  nature  of 
the  contract,  the  vendor  was  to  be  compen- 
sated in  money")  ;  Thompson  v.  French,  10 
Yerg.  (Tenn.)  4.52,  454  (where  it  is  said: 
"  This  court  cannot,  therefore,  say  that  the 
test  is  the  difficulty  of  ascertaining  the  value 
of  the  goods  sold  and  delivered,  and  the  work 
and  labor  done,  because  they  may  be  of  a 
kind  and  character  about  which  men  may  well 
differ  in  opinion  ") . 

23.  Fox  River  Mfg.  Co.  r.  Reeves,  68  HI. 
403;  Crockett  v.  Moore,  3  Sneed  (Tenn.)  145; 
Randall  v.  Jaques,  20  Fed.  Cas.  No.  11,.553, 
where  it  is  said :  "  If  a  specific  sum  of  money 
is  stipulated  to  be  paid  in  a  definite  quantity 
of  a  collateral  article  of  fluctuating  value, 
then  it  is  clear  that  no  debt,  in  a  legal  sense, 
results,  but  in  case  of  a  breach  by  the  failure 
to  deliver,  a  jury  must  be  impaneled  to  in- 
quire of  damages,  which  cannot  be  ascertained 
except  by  a  resort  to  extrinsic  evidence.  Thus, 
if  a  farmer  gives  Ins  bond  or  note  for  the  pay- 
ment of  one  thousand  dollars,  by  a  given  day, 
in  one  thousand  bushels  of  wheat,  and  there 
is  a  breach,  the  loss  of  the  creditor  is  not 
necessarily  one  thousand  dollars,  but  more  or 
less,  according  to  the  market  price  of  the 
wheat  on  the  day  of  the  breach,  and  at  the 
place  of  delivery.  Here,  debt  will  not  lie,  but 
assumpsit  or  covenant  only,  according  to  the 


nature  of  the  contract."  See  also  Dungan  v. 
Henderlite,  21  Gratt.  (Va.)  149. 

24.  Hale  v.  Hall,  2  Brev.  (S.  C.)  316. 

The  fact  that  the  statute  designates  a  re- 
covery as  "  damages "  will  not  preclude  a 
recovery  of  such  amount  by  the  action  of  debt 
where  from  the  nature  of  the  case  the  action 
is  clearly  maintainable.  Spence  v.  Thompson, 
11  Ala.  746. 

What  constitutes  stipulated  damages. — 
Where  a  party  agreed  that  he  would  pay  to 
the  plaintiff  one  thousand  dollars  in  case  he 
set  up  and  carriea  on  a  tailoring  business  in 
a  certain  town,  such  sum,  upon  the  doing  or 
happening  of  this  contingency,  is  as  much  due 
and  payable  as  if  it  had  been  payable  upon 
the  accrual  of  a  fixed  time,  or  the  happening 
of  any  other  event;  and  debt  is  maintainable 
therefor.  Applegate  v.  Jacoby,  9  Dana  (Ky.) 
206. 

25.  If  the  contract  is  to  be  discharged  by 
the  delivery  of  stock,  merchandise,  or  other 
articles  of  trade  or  value  the  action  cannot 
be  maintained. 

Georgia. —  Farrar  v.  Baber,  Ga.  Dee.  125, 
Pt.  II. 

Illinois. —  Mix  v.  Nettleton,  29  111.  245. 
Indiana. —  Cassady  v.  Laughlin,  3  Blackf . 
134. 

Kentucky. —  Brown  v.  Durbin,  5  J.  J. 
Marsh.  170;  Mattox  v.  Craig,  2  Bibb  584; 
Thaj-er  v.  Campbell,  2  Bibb  472  (holding  that 
a  written  acknowledgment  that  the  persoa 
signing  it  had  borrowed  a  watch  of  the  value 
of  twenty  dollars  was  but  evidence  of  a  loan 
of  the  watch,  and  not  of  a  sale  of  it,  and  that 
therefore  debt  would  not  lie)  ;  Bruner  v. 
Kelsoe,  1  Bibb  487;  Watson  v.  McNairy,  1 
Bibb  356. 

Missouri. —  Curie  v.  Pettus,  6  Mo.  497 ; 
Snell  V.  Kirbv,  3  Mo.  21,  22  Am.  Dec. 
456. 

Pennsylvania. — Weiss  v.  Mauch  Chunk  Iron 
Co.,  58  Pa.  St.  295. 

Rhode  Island. —  See  Burges  v.  Souther,  15 
R.  I.  202,  2  Atl.  441. 

Virginia  —  Butcher  v.  Carlile,  12  Gratt. 
520. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  10. 

26.  Alabama. —  Young  v.  Scott,  5  Ala.  475; 
Jackson  v.  Waddill,  1  Stew.  579. 
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(n)  Where  Medium  of  Payment  Ih  Oi'Tional.  An  otjligation  so  condi- 
tioned that  it  may  be  discharged  hy  a  ])ayineiit  of  money  or  by  tlie  delivery  of 
some  other  article  or  articles  of  sufficient  value  at  or  before  the  expiration  of  a 
certain  time  at  the  option  of  the  obligor  is,  after  the  expiration  of  bucIi  option, 
one  for  money  only,  and  may  be  enforced  by  the  action  of  debt.^  And  where 
the  obligation  is  payable  in  inerchandise  or  articles  at  a  fixed  price,  it  lias  been 
held  that  there  is  an  implied  contract  that  if  sucli  articles  are  not  delivered  on 
the  day  set  the  debt  should  be  paid  in  money ;  and  that  the  action  of  debt  would 
be  maintainable  therefor.^'^  So  too  on  a  parity  of  reasoning,  after  an  option  to 
discharge  the  obligation  in  money  has  passed  or  has  not  been  availed  of,  debt 
wonld  not  lie  for  the  payment  in  collatei'al  articles  provided  for  in  the  condition 
of  a  contract.'^^ 

D.  Grounds  of  Action  —  l.  In  General.    Generally  speaking  it  is  immaterial 

whether  the  obligation  arose  by  contract  or  by  operation  of  common  or  statute 
law,  in  what  manner  the  obligation  was  incurred,  or  by  what  the  obligation  is 
evidenced ;  if  it  possesses  the  essential  requisites  of  a  foundation  for  this  action 
debt  will  lie.» 


Arkansas. —  Hudspeth  v.  Gray,  5  Ark.  1.57, 
"  Louisiana  funds." 

Indiwna. —  Harper  v.  Levi,  1  Blackf.  294 ; 
Osborne  v.  Fulton,  1  Blackf.  233;  Wilson  d. 
Hickson,  1  Blackf.  230. 

Kentucky. — January  V.  Henry,  2  T.  B.  Mon. 
58  ("Philadelphia  funds");  Campbell  t. 
Weister,  1  Litt.  30: 

Mississippi. —  Dowell  v.  Boyd,  3  Sm.  &  M. 
592. 

New  Jersey. —  Scott  v.  Conover,  6  N.  J.  L. 
222. 

North  Carolina. — Lackey  v.  Miller,  61  N.  C. 
26. 

Ohio. —  Salisbury  v.  Wilson,  Tapp.  198. 

Tennessee. —  Kirkpatrick  v.  McCuUough,  3 
Humphr.  171,  39  Am.  Dec.  158;  Deberry  v. 
Darnell,  5  Yerg.  451  ("North  Carolina  bank- 
notes"); Hicklin  v.  Tucker,  2  Yerg.  448 
( "  Tennessee  currency  " ) . 

Virginia. —  Beirne  v.  Dunlap,  8  Leigh  514. 
See  also  Gibbon  v.  Jameson,  5  Call  294. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  6. 

The  fact  that  the  notes  were  at  par  when 
the  obligation  became  payable  cannot  affect 
the  form  of  remedy.  Butcher  v.  Carlile,  12 
Graft.  (Va.)  520;  Beirne  v.  Dunlap,  8  Leigh 
(Va.)  514.  And  therefore  an  averment  that 
the  bank-notes  in  which  the  obligation  is  pay- 
able were  of  equal  value  with  specie  will  not 
cure  the  defects  or  help  the  form  of  action. 
Deberry  v.  Darnell,  5  Yerg.  (Tenn. )  451. 

The  fact  that  an  obligation  uses  the  word 
''money"  in  designating  its  medium  of  pay- 
ment is  immaterial,  if  from  the  construction 
of  the  whole  instnnnont  it  is  evident  th.rt 
bank-notes  or  otiier  medium  not  possessing  all 
the  legal  attributes  of  money  wore  intended 
by  tli(!  parties.  Sinclair  v.  I.'iorcy,  5  J.  J. 
Marsh.  (Ky. )  63  (an  obligation  for  the  \r.\y- 
ment  of  "one  hundred  dollars  to  be  paid  in 
money  receivable  in  the  United  States  Land 
Oflice'")  ;  Diingan  V.  ITenderlite,  21  Graft. 
(Va.)  M!)  (an  obligalion  imyahlc  in  the  cur- 
rency of  Virginia  and  Nciilii  Ciiidlina  nioncy). 
But  where  tlici  TiKMlimn  (IcsignaUHl  serves  in 
the  legal  capacity  of  Tnoney  this  construction 
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will  not  be  given  it.  Wilbum  v.  Greer,  6 
Ark.  255  (note  payable  in  Arkansas  money)  ; 
Gift  V.  Hall,  1  Humphr.  (Tenn.)  480  (an 
obligation  payable  in  Tennessee,  Alabama  or 
Brandon  money)  ;  Searcy  v.  Vance,  Mart.  &  Y 
(Tenn.)  225  (an  obligation  payable  in  Ten- 
nessee money).  See  also  Burton  v.  Brooks, 
25  Ark.  215;  Gregory  v.  Bewly,  5  Ark.  318. 

An  assignee  of  a  sealed  note  payable  in 
cash  may  maintain  debt  thereon,  notwith- 
standing the  fact  that  the  assignment  states 
the  note  to  be  payable  in  specific  bank  paper. 
Fisehli  v.  Cowan,  1  Blackf.  (Ind.)  350. 

27.  A  Zabama.— Bradford  v.  Stewart,  Minor 
44;  Henry  v.  Gamble,  Minor  15. 

Arkansas. —  Gregory  v.  Bewly,  5  Ark.  318. 
Illinois. —  Fox  River  Mfg.  Co.  v.  Reeves,  68 
HI.  403. 

Indiana. —  Taylor  v.  Meek,  4  Blackf.  388. 

Kentucky. — Dorsey  v.  Lawrence,  Hard.  508. 

Missouri. —  Edwards  v.  McKee,  1  Mo.  123, 
13  Am.  Dec.  474. 

South  Carolina. —  Bollinger  v.  Thurston,  2 
Mills  447. 

Tennessee. —  Young  v.  Hawkins,  4  Yerg.  171 
[folloioing  Bloomfield  v.  Hancock,  1  Y'erg. 
101]. 

Virginia. —  Minnick  v.  Williams,  77  Va. 
758 ;  Butcher  v.  Carlile,  12  Graft.  520 ;  Craw- 
ford V.  Daigh,  2  Va.  Cas.  521. 

United  States. —  Randall  v.  Jaques,  20  Fed. 
Cas.  No.  11,553. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  9. 

28.  Sarchett  v.  Bell,  Tapp.  (Ohio)  310. 
See  also  Barrett  c.  Twomblv,  23  Me.  333. 

29.  Nesbitt  r.  Ware,  30  Ala.  08. 

A  bond  conditioned  to  be  paid  in  gold  or 
silver  (Turpin  r.  Sledd,  23  Graft.  (Va.)  238) 
or  in  specie  (Rhyne  v.  Wacaser,  63  N.  C.  36), 
or  its  equivalent,  will  sustain  an  action  of 
debt. 

30.  Mississippi. —  Dowell  v.  Boyd,  3  Sm. 
&  M.  592. 

New  Jersey. — Knapp  v.  Hoboken,  38  N.  J.  L. 
371. 

PcnnsyVimnia.. —  Bnum  v.  Tonkin,  110  Pa. 
St.  509, 'l  Atl.  535;  Kirk  v.  Hartman,  63  Pa. 


DEBT,  ACTION  OF 


[13  Cyc]  409 


2.  Simple  Contracts.  It  is  not  necessary  that  the  contractual  obligation  on 
which  the  action  rests  be  a  specialty  it  may  be  an  express  simple  contract  or 
an  implied  one  arising  from  the  acts  of  the  parties  or  by  operation  of  law,  so 
long  as  it  possesses  the  other  necessary  and  distinguishing  requisites.^^ 

3.  Specialties.^^  Debt  as  a  rule  lies  on  specialties^''  whenever  they  contain  an 
acknowledgment  of  debt^''  or  an  express  promise  to  pay  a  particular  sum.^^  Thus 
debt  lies  on  a  mortgage  containing  an  express  covenant  to  pay  a  certain  amount^''' 


St.  97;  Huber  v.  Burke,  11  Serg.  &  R.  238; 
Lcacaze  v.  Com.,  Add.  59 ;  McKeesport  v.  Har- 
rison, 27  Pittsb.  Leg.  J.  57. 

Sotith  Carolina. —  Bradley  v.  Jennings,  15 
Rich.  34. 

West  Virginia. —  Somerville  v.  Grim,  17 
W.  Va.  803. 

United  States.— Stockwell  v.  U.  S.,  13  Wall. 
531,  20  L.  ed.  491. 

England. —  Viner  Abr.  tit.  "  Debt." 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  15. 

At  common  law  debts,  for  which  an  action 
of  debt  may  be  brought,  may  be  classed  under 
four  general  heads :  { 1 )  Judgments  obtained 
in  a  court  of  record  on  a  suit;  (2)  specialties 
acknowledged  to  be  entered  oi  record,  as  a 
recognizance,  statutes  merchant,  or  staple,  or 
such  like;  (3)  specialties  indented,  or  not  in- 
dented; and  (4)  contracts,  without  special- 
ties, either  express  or  implied.  Respublica 
V.  Shaffer,  1  Dall.  (U.  S.)  236,  1  L.  ed.  116. 

It  has  been  held  that  debt  lies  on  an  award 
of  arbitrators  where  the  submission  con- 
tained a  condition  that  judgment  rendered 
on  tlie  report  should  be  final  (Day  v.  Hooper, 
51  Me.  178;  3  Cyc.  778)  ;  on  a  policy  of  in- 
surance, although  it  be  not  under  seal  ( Flana- 
gan V.  Camden  Mut.  Ins.  Co.,  25  N.  J.  L.  506 ; 
People's  Ins.  Co.  r.  Spencer,  53  Pa.  St.  353, 
91  Am.  Dec.  217;  Miller  v.  Ins.  Co.,  34  Leg. 
Int.  (Pa.)  339)  ;  upon  an  account  (Collins  v. 
Johnson,  6  Fed.  Cas.  No.  3,015a,  Hempst. 
279)  ;  upon  an  account  stated  (Somerville  v. 
Grim,  17  W.  Va.  8C3)  ;  upon  an  open  account 
(Dillingham  v.  Skein,  7  Fed.  Cas.  No.  3,912a, 
Hempst.  181)  ;  or  to  recover  a  reward  of- 
fered for  the  apprehension  and  conviction  of 
a  criminal,  although  assumpsit  is  the  remedy 
more  generally  employed  (Furman  v.  Parke, 
21  N.  J.  L.  310).  So  too  debt  has  been  held 
to  be  an  appropriate  remedy  to  recover  dam- 
ages for  injury  to  (Genung  v.  Vigo  County,  5 
Blackf.  (Ind. )  440),  or  for  the  appropria- 
tion of  (Blanchard  v.  Maysville,  etc..  Turn- 
pike Co.,  1  Dana  (Ky.)  86),  land. 

Collateral  matters  provided  for  in  a  bond, 
such  as  a  provision  binding  the  obligor  to 
give  further  security  when  required  by  a 
school  commissioner,  does  not  preclude  the 
action,  when  the  bond  is  otherwise  sufficient 
for  its  maintenance.  Casey  v.  Barcroft,  5 
Mo.  128. 

Where  there  is  a  penalty  and  a  covenant  in 
the  same  deed,  debt  may  be  brought  for  the 
penalty,  or  an  action  of  covenant  may  be 
maintained  for  the  damages.  McLaughlin  v. 
Hutchins,  3  Ark.  207. 

31.  See  infra,  111,  D,  9. 

32.  Connecticut. —  Knapp  v.  Hanford,  6 
Conn.  170,  holding  that  debt  would  lie  upon 


the  implied  promise  to  pay  of  an  executor 
who  had  assets  in  his  possession. 

Kentucky. —  Jenkins  v.  Richardson,  6  J.  J. 
Marsh.  442,  22  Am.  Dec.  82. 

Maine. —  Portland  v.  Atlantic,  etc.,  R.  Co., 
06  Me.  485. 

New  Jersey. —  Little  i;.  Gibbs.  4  'N.  J.  L. 
211,  holding  that  debt  would  lie  where  a  con- 
stable had  paid  money  on  the  execution,  at 
the  request  of  defendant. 

North  Carolina. —  Love  v.  Schenck,  34 
N.  C.  304. 

Pennsylvania.— Metropolitan  L.  Ins.  Co.  v. 
Drach,  ioi  Pa.  St.  278;  Kirk  v.  Hartman,  63 
Pa.  St.  97;  Respublica  v.  Lacaze,  2  Dall.  118, 
1  L.  ed.  313. 

Tennessee. —  Thompson  v.  French,  10  Yerg. 
452;  Hickman  v.  Searcy,  9  Yerg.  47,  holding 
that  debt  would  lie  on  behalf  of  one  of  two 
defendants,  against  whom  a  joint  judgment 
had  been  rendered,  who  had  paid  the  whole 
of  the  judgment,  against  his  co-defendant. 

United  States. — Dillingham  v.  Skein,  7  Fed. 
Cas.  No.  3,912a,  Hempst.  181;  U.  S.  v.  Colt, 
25  Fed,  Cas,  No.  14,839,  Pet.  C.  C.  145. 

England. — Emery  r.  Fell,  2  T.  R.  28,  which 
was  one  of  the  earliest  cases  distinctly  estab- 
lishing the  proposition  that  debt  would  lie 
upon  an  implied  as  well  as  upon  an  express 
contract,  although  no  precise  sum  was  agreed 
upon.   And  see  Comvns  Dig.  tit.  "  Debt." 

See  15  Cent.  Dig.'  tit,  "Debt,  Action  of," 
§  16. 

Quantum  meruit. —  The  action  of  debt  may 
be  maintained  on  a  quantum  meruit  for  work 
and  labor  performed  or  for  materials  fur- 
nished, Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
(Ky.)  441,  22  Am.  Dec.  82;  McVicker  v. 
Beedy,  31  Me.  314,  50  Am.  Dee.  666;  Norris 
V.  Windsor  School  Dist.  No.  1,  12  Me.  293,  28 
Am.  Dec.  182;  Van  Deusen  v.  Blum,  18  Pick. 
(Mass.)  229,  29  Am.  Dec.  582;  Smith  i: 
Lowell  First  Cong.  Meetinghouse,  8  Pick. 
(Mass.)  178. 

33.  Debt  on  a  bond  see  5  Cyc.  812.  On 
bail-bond  see  5  Cyc.  52  note  11;  137  note  13. 

34.  Leland  r.  Barry,  69  111,  348;  Massey 
V.  Chance,  7  Blackf,  (Ind,)  160;  Applegate 
V.  Jaeoby,  9  Dana  (Ky. )  206;  Jackson  ?;, 
York,  etc,  R,  Co,,  48  Me.  147 ;  Comyns  Dig. 
tit,  "Debt," 

35.  Newby  v.  Forsyth,  3  Gratt,  (Va,)  308, 

36.  Mitchell  v.  McNabb,  58  Me,  506,  where 
the  action  was  held  not  to  lie  upon  a  sealed 
bill  of  sale  of  a  shoe  business,  and  an  agree- 
ment not  to  carry  on  the  same  within  a 
specific  time  and  place,  as  such  instrument 
contained  no  covenant  to  pay  any  particular 
sum. 

37.  The  text  in  Chitty  PI.  124,  where  it  is 
laid  down  that  debt  lies  on  a  mortgage  deed, 
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or  expressly  acknowledging  a  cei-tairi  mm  to  be  due  l)ut  these  attribntet  are 
essential,  and  the  action  cannot  Ije  maintained  u{)on  a  mortgage  in  the  i'onn.  com- 
monly executed  in  tliis  country/'''' 

4.  Matters  of  Record.  CTenerally  speaking  this  action  may  be  maintained 
upon  matters  of  record  or  decrees  or  orders  having  tlie  force  and  effect  thereof. 
Thus  it  lies  on  a  recognizance''^  or  a  judgment."*^  So  debt  will  lie  to  recover  of 
a  Slim  decreed  as  alimony/^  And  in  some  jurisdictions  debt  is  the  only  remedy 
to  recover  costs  awarded  in  certain  actions.'*'' 

6.  Collateral  Undertakings.  From  the  fact  that  in  the  origin  of  the  action 
of  debt  the  debtor  was  usually  the  party  who  received  the  consideration,  and 
alone  owed  the  debt,  the  doctrine  was  enunciated  and  came  to  prevail  that  debt 
was  inapplicable  as  a  remedy  in  ease  of  a  breach  of  promise  to  pay  money 
primarily  due  from  a  third  party  ;''^  and  our  courts,  being  unwilling  to  extend  its 
common-law  limits  in  this  regard,  have  usually  held  that  it  does  not  lie  on  col- 
lateral undertakings.'"' 

6.  Conditional  Promises.  Debt  does  not  lie  upon  a  conditional  promise  for  the 
payment  of  money."''^ 


has  no  application  to  the  usual  mortgage 
which  is  executed  in  this  country,  but  refers 
to  mortgages  as  they  exist  in  England,  which 
contain,  after  the  proviso,  an  express  cove- 
nant by  the  mortgagor  for  the  payment  of 
the  mortgage  money.  On  such  an  undertak- 
ing debt  or  covenant  will  lie.  See  Larmon  r. 
Carpenter,  70  111.  549. 

38.  Elder  v.  Rouse,  15  Wend.  (N.  Y.)  218; 
Couger  y.  Lancaster,  6  Yerg.  (Tenn.)  477. 

39.  Illinois.—  Larmon  r.  Carpenter,  70  111. 
549. 

Indiana. —  Smith  v.  Stewart,  6  Blackf.  162. 

Maryland. —  Barrell  v.  Glover,  2  Gill  171. 

iVew;  York. —  Culver  v.  Sisson,  3  N.  Y.  264. 

Pennsylvania. —  Fidelity  Ins.,  etc.,  Co.  v. 
Miller,  89  Pa.  St.  26 ;  Scott  r.  Fields,  7  Watts 
360. 

Canada.— Kail  v.  Moreley,  8  U.  C.  Q.  B. 
584.  See  also  McLaughlin  v.  Brouse,  11  U.  C. 
Q.  B.  609. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  17. 

40.  Leland  v.  Barry,  69  111.  348. 

41.  State  v.  Folsom,  26  Me.  209;  Com.  v. 
Green,  12  Mass.  1;  State  v.  Davis,  43  N.  H. 
600;  State  r.  Stevens,  Smith  (N.  H.)  251; 
People  r.  Van  Eps,  4  Wend.  (N.  Y.)  387; 
Comyiis  Dig.  tit.  "Debt;"  Viner  Abr.  tit. 
"  Debt."   And  see  4  Cyc.  1073;  5  Cyc.  52  note 

11:  137  note  13;  TvECOGNIZANCES. 

42.  !.(-(•  r.  Gardiner,  26  Miss.  .521;  Comyns 
Dig.  tit.  "Debt;"  Viner  Abr.  tit.  "Debt." 

The  question  of  whether  or  no  debt  would 
lie  on  a  judgment  within  a  year  and  a  day  at 
common  law  is  discussed  in  Kingsland  i'.  For- 
rest, 18  Ala.  519,  52  Am.  Dee.  2.32,  where  the 
concliisioii  rcaclicd  was  that  the  question  was 
a  ratiicr  mooted  one,  but  that  by  the  decided 
weight  of  .American  a,nthorily  it  would  so  lie, 
and  tliat  it  was  clearly  ]naintainablc  at  com- 
mon law  after  tlio  expiration  of  such  time. 
See,  generally,  Jijdoments. 

The  reason  for  inference  that  debt  does  not 

lie  on  a  judgment.  Inasinvicli  as  in  ])erHonal 

Huifs  actions  of  (h'))t  npon  a.  j>l(l!j;inent  have 
been  discountenaticed  b^y  the  courts  as  being 
ve.KatiouH  and  oppressive,  by  harassing  de- 
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fendant  with  the  costs  of  two  actions  instead 
of  one,  because  of  this  discontinuance,  a  sup- 
position existed  at  one  time  that  it  did  not 
so  lie;  but  the  court,  in  Denison  v.  Williams, 
4  Conn.  402,  after  a  thorough  discussion  of 
the  subject,  clearly  showed  that  the  "  right  " 
to  bring  the  action  could  not  be  denied. 

43.  Howard  r.  Howard,  15  Mass.  196. 
Debt  to  enforce  order  for  support  of  bas- 
tard see  5  Cyc.  670  note  98. 

44.  Cole  V.  Lunger,  42  X.  J.  L.  381;  Baird 
V.  Johnson,  14  X.  ,J.  L.  120. 

45.  Gregoiy  r.  Thomson,  31  X.  J.  L.  1G6. 

46.  Alabama. — Whiting  V.  King,  Minor  122. 
Arkansas. —  Thompson  v.  Shreve,  24  Ark. 

261. 

il/ou!e.— Reid  v.  Blaney,  2  Me.  128. 

Neio  Jersey. —  Gregorv  r.  Thomson,  31 
XT.  J.  L.  166.  ■ 

Tennessee. —  Tappan  v.  Campbell,  9  Yerg. 
436  {explaining  and  limiting  Bayley  r.  Haz- 
ard, 3  Yerg.  487]  ;  Olive  r.  X'apier,  Cooke 
11. 

England. —  Randall  u.  Rigbv,  6  DoavI.  P.  C. 
650,  7  L.  J.  Exch.  240,  4  M.  &  W.  130  {cited 
in  Gregory  v.  Thomson,  31  X.  J.  L.  166]. 

Canada. —  See  McLean  i'.  Tinsley,  7  U.  C. 
Q.  B.  40. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  11. 

A  statutory  exception  -arises  in  some  states 
respecting  the  writ  of  audita  querela,  which 
provides  that  such  writ  must  be  indorsed,  nnd 
that  an  action  of  debt  may  be  brousrht  against 
the  indorser.    Reid  v.  Blaney,  2  Me.  128. 

47.  Rlevins  r.  Blevins,  4  Ark.  441. 
Money  to  be  paid  out  of  particular  fund.— 

Debt  does  not  lie  against  a  corporation  or 
numifipality  to  recover  compensation  or 
salary  which  by  the  terms  of  the  employ 
inent  were  to  be  paid  from  a,  particular  fund. 
Illinois  State  Hospital  v.  Higgins,  15  111. 
185;  .Addison  r.  Preston,  12  C.  B.  lOS.  1(! 
Jnr.  643,  21  L.  J.  C.  P.  140,  74  E.  C.  L.  lO.S. 
10  Kna'.  T'.  &  I'-q.  489;  .Tones  v.  Carmarthen, 
1(1  I,.', I.  Ka.'Ii.  101,  S  I\l,  &  W.  005.  Miter 
if  (he  obligor  indiviiliii' lly  juoniises  to  pay  a 
sum  certain,  although  it  is  to  be  raised  from 
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7.  Debts  Payable  in  Instalments/^  Where  tlie  obligation  consists  of  an  entire 
snni,  piij'able  in  instaluients,  debt  will  not  lie  for  any  particular  instalment  until 
all  become  due;^'''  but  where  a  bond  conditioned  to  be  paid  by  instalments  is 
given,  and  a  penalty  is  also  attached  thereto,  debt  will  lie  for  the  penalty  upon  a 
default  in  payment  of  the  condition.^*^ 

8.  Interest  Before  Maturity  of  Debt.  It  has  been  held  that  debt  does  not  lie 
for  the  recovery  of  interest  payable  at  certain  intervals  before  the  debt  itself 
becomes  due.°^ 

9  Statutory  Penalties  or  Obligations  —  a.  In  Absence  of  Specific  Remedy. 

Where  a  statute  creates  a  duty  or  imposes  an  obligation  upon  a  person  to  pay 
money,  or  gives  a  plaintiff  a  right  to  a  penalty  or  specific  damages,  without  spe- 
cifically providing  a  remedy  for  the  recovery  of  such  money,  it  ig  universally  eon- 
ceded  that  debt  is  an  appropriate  remedy.''^ 

b.  Where  Remedy  Is  Ppovided.  Where  a  statutory  remedy  is  given  for  the 
enforcement  of  a  conunon-law  liability,  such  remedy  is  usually  held  to  be  cumu- 


a  particular  fund.  Pollard  v.  Yoder,  2  A.  K. 
Marsh.  (Ky.)  264. 

48.  Accrual  of  debt  paj^able  in  instalments 
sue  1  Cvc.  740. 

49.  iniHois.— Hoy  v.  Hoy,  44  111.  469,  hold- 
ing, however,  that  it  would  lie  on  an  indent- 
ure conditioned  for  the  payment  of  a  speci- 
fied sum  nnnually  for  ten  years,  on  a  par- 
ticular day  in  each  year,  as  such  several 
pajinents  did  not  constitute  a  part  of  a  gross 
sum,  but  each  was  a  separate  and  distinct 
obligation. 

Indiana. —  Parnham  v.  Hay,  3  Blackf.  167. 
Tennessee. —  Blakeniore  v.  Wood,  3  Sneed 
470. 

Virginia. —  Pej-ton  v.  Harman,  22  Gratt. 
643. 

Canada.— Be  Tuyl  r.  McDonald,  8  V.  C. 
Q.  B.  171  (holding,  however,  that  the  facts 
involved  in  that  case  would  not  warrant  the 
application  of  this  doctrine)  ;  Forsyth  v. 
Johnson,  6  U.  C.  Q.  B.  0.  S.  97. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  24;  and  1  Cyc.  740. 

50.  Fontaine  r.  Aresta,  9  Fed.  Cas.  No. 
4,90'5,  2  iMcLean  127  [citing  Comyns  Dig. 
tit.  "Debt'"].  For  further  statement  of  this 
doctrine  see  Forsyth  r.  Johnson,  6  U.  C.  Q.  B. 
0.  S.  97;  and  1  Cvc.  740. 

51.  Lyall  v.  London,  8  U.  C.  C.  P.  365,  369, 
where  the  court  said:  "  [If]  I  find  no  au- 
thority for  holding  that  interest  on  a  debt 
certain,  contracted  to  be  paid  at  fixed  days, 
before  the  debt  itself  is  to  fall  due,  can  be 
treated  as  becoming  a  separate  and  distinct 
debt,  payable  on  each  of  such  days,  and  re- 
coverable in  an  action  of  debt,  though  I  con- 
fess I  cannot  frame  to  my  own  mind  a  satis- 
factory and  convincing  reason  why  it  should 
not;  I  suppose  that  it  must  be,  that  it  is  one 
contract  to  pay  one  sum,  with  interest,  and 
that  there  can  only  be  one  action  of  debt  on 
one  contract,  and  the  interest  is  regarded  as 
inseparably  connected  with  the  debt,  though 
payable  from  time  to  time  before  the  debt 
falls  due.  It  cannot  be  as  damages;  first, 
because  it  is  an  actual  term  of  the  contract. 
■Secondly,  because  there  can  be  no  damages 
for  detaining  until  the  debt  itself  has  become 
payable  and  is  unpaid.    But  why  the  agree- 


ment to  pay  a  sum  certain,  or  capable  of 
being  made  cei'tain  by  computation,  half- 
yearly,  until  another  sum  is  paid  on  a  distant 
fixed  day,  is  not  to  me  so  clear.  Still  it  is 
not  the  pi'actice  to  treat  interest,  although 
expressly  reserved  by  the  terms  of  the  con- 
tract, and  payable  at  fixed  days  before  the 
principal  becomes  due,  as  forming  an  inde- 
pendent item  and  debt  certain  on  each  of 
those  days,  for  v.iiich  an  action  of  debt  could 
be  maintained.  If  it  were  so,  then  the  plain- 
tiff would  be  entitled  to  claim  interest  upon 
each  such  sum  by  way  of  damages  for  its  de- 
tention, which  would  in  effect  be  the  recovery 
of  compound  interest,  which  it  is  not  the 
practice  of  courts  of  law  to  allow,"  Compare 
Sparks  i'.  Garrigues,  1  Binn.  (Pa.)  152.  And 
see,  generally.  Interest. 

52.  Alabama. —  Strange  r.  Powell,  15  Ala. 
452;  Blackburn  v.  Baker,  7  Port.  284;  Petti- 
grew  c.  Pettigrew,  1  Stew.  580. 

California. — State  v.  Poulterer,  16  Cal.  514. 

Maine. —  Houghton  r.  Stowell,  28  Me.  215. 

Massachusetts. —  Jeffrey  v.  Blue-Hill  Turn- 
pike Corp.,  10  Mass.  368 ;  Bigelow'  r.  Cam- 
bridge, etc.,  Turnpike  Corp.,  7  Mass.  202; 
Rice  V.  Barre  Turnpike  Corp.,  4  Pick.  130. 

Missowi. — See  Miller  i\  Conway,  2  Mo.  213. 

New  Hampshire. — Orne  r.  Roberts,  51  N.  H. 
110;  Janvrin  v.  Scammon,  29  N.  H.  280; 
Morrison  v.  Bedell,  22  N.  H.  234;  Lebanon  r. 
Olcott,  1  N".  H.  339. 

Neic  York. —  Simonson  v.  Spencer,  15  Wend. 
548;  Van  Hook  v.  Whitlock,  3  Paige  408. 

Pennsylvania. —  Garman  v.  Gamble,  10 
Watts  382;  McKeesport  v.  Harrison,  24 
Pittsb.  Leg.  J.  57. 

Virginia. —  See  Sims  r.  Alderson,  8  Leigh 
479. 

United  States.— V).  S.  i\  Mundel,  27  Fed. 
Cas.  No.  15,834,  1  Hughes  415,  6  Call.  (Va.)  245. 

England. —  Tilson  r.  Warwick  Gas  Light 
Co.,  4  B.  &  C.  962,  7  D.  &  R.  376.  4  L.  J.  K. 
B.  0.  S.  53,  28  Rev.  Rep.  529.  10  E.  C.  L.  877; 
Comjais  Die:,  tit.  "Debt;"  Viner  Abr.  tit. 
"  Debt." 

Canada. —  Jones  ?•.  Chace,  Draper  (U.  C.) 
322. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§§  3,  4,  10;  and,  generally,  Penalties. 
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lative  oiily,"^  and  debt  may  be  maintained  at  tlio  option  of  plaintiff ;  ^'^  but  wlicr'^ 
tlie  statute  creates  the  right  or  Hability  as  well  an  prcHcribeK  the  mode  of  enforce- 
ment, such  remedy  will  be  held  to  Ije  exclusive,  and  debt  will  not  lie/'^' 

10.  Torts- — a.  In  General.  It  is  essential  tliat  the  ground  of  action  be  of  a 
contractual  nature ;  debt  will  not,  in  the  absence  of  statute,''''  lie  where  the  cause 
of  action  grows  out  of  a  tort,''''  although  in  some  jurisdictions  the  tort  may  be 
waived  and  debt  maintained.''^ 

b.  Escape.  While  debt  did  not  lie  at  common  law  against  an  officer  for  the 
escaj^e  of  a  prisoner,'''''  this  remedy  was  by  statute  extended  to  an  escape  upon 
execution,''"  which  change  has  been  generally  recognized  and  the  remedy  applied 
in  this  country ;  ^'  but  its  application  has  been  denied  for  an  escape  on  mesne 
process.^^ 

IV.  PARTIES."-' 

A.  Necessity  of  Ppivity.  As  debt  is  an  action  ex  contractu,  it  follows  that 
it  lies  only  between  parties  to  an  obligation  l)etween  whom  there  exists  either  a 
privity  of  contract  or  estate,  express  or  implied.'''^ 

B.  Plaintiff.    Where  the  other  essentials  for  the  maintenance  of  the  action 


53.  See  Actions,  1  Cyc.  709. 

54.  Alabama. —  Kingsland  v.  Forrest,  18 
Ala.  519,  52  Am.  Dec.  232,  holding  that  debt 
would  lie  on  a  judgment  after  a  year  and  a 
day,  although  execution  might  also  legally  is- 
sue thereon. 

California. —  State  v.  Poulterer,  10  Cal. 
514,  holding  that  the  duty  imposed  by  the 
statute  for  selling  goods  at,  public  auction 
might  be  collected  by  an  action  of  debt,  the 
penal  remedy  afforded  not  being  exclusive. 

Illinois.—  Geneva  v.  Cole,  61  111.  397,  hold- 
ing that  debt  would  lie  for  the  collection  of  a 
tax,  notwithstanding  the  statute  gave  a  rem- 
edy by  distress. 

Maine. —  Ware  v.  Pike,  12  Me.  303. 

Massachusetts. —  Green  v.  Dana,  13  Mass. 
493;  Storer  r.  Storer,  6  Mass.  390,  holding 
that  the  remedy  on  the  bond  of  an  adminis- 
trator being  merely  cimiulative  debt  would 
lie  against  him  on  a  decree  of  probate  to  pay 
over  money. 

North  CoA-olina. — Casey  v.  Giles,  18  N.  C.  1. 

Vermont. — Shelburn  v.  Eldridge,  10  Vt.  123. 

See  15  Cent.  Dig.  tit.  "  Debi,  Action  of," 
§  4. 

55.  People  v.  Craycroft,  2  Cal.  243,  56  Am. 
Dee.  331;  Smith  v.  Drew,  5  Mass.  514;  Ged- 
ney  v.  Tewksbury,  3  Mass.  307 ;  Dennis  v. 
Arnold,  12  Mete.  (Mass.)  449;  Moyer  v. 
Kirby,  14  Serg.  &  R.  (Pa.)  162;  Viner  Abr. 
tit.  "  Debt." 

Debt  on  statute  staple. —  It  was  for  this 
reason  that  debt  would  not  lie  on  a  statute 
staple,  as  it  did  on  a  statute  merchant;  such 
statute  created  a  duty  not  known  to  tlie  com- 
mon law,  ami  tlicrcforo  tlio  oidy  remedy  was 
that  pi'(]\l(io(l  hy  tlic  stalutc.  Mover  v. 
Kirbv,  II  Serg.  11.  (I'a.)  1(12  \  ri  I  i  Ymcv 
Abr. 'lit,.  "  Debt;"  1  It.ollc'  Abr.  599]. 

56.  Si'c  ;///■/„,  III,  I),  10,  I,. 

57.  lOads  I'itkin,  :;  Crcciic  (Iowa)  77; 
Cliambcrlin  Cox,  2  N.  ,).  L.  313.  And  see, 
generally,  Touts. 

58.  AlHbrf)ol<  r.  Hathaway,  3  Sneed  (Tenn.) 
454. 


59.  Steere  v.  Field,  22  Fed.  Cas.  No.  13,350, 
2  Mason  480,  where  the  court  said:  "There 
does  not  seem  any  reason  to  suppose,  that 
debt  was  a  remedy  for  an  escape  at  the  com- 
mon law;  for  according  to  all  analogies  of 
that  law,  it  lay  not  in  cases  of  tort,  but  of 
contract  only,  where  the  claim  was  for  a  sum 
certain ;  and  it  seems  impossible  to  conceive, 
that  the  injury  to  the  plaintiff  in  eases  of 
escape  could  always  be  a  sum  certain.  From 
the  nature  of  the  ease,  it  is  a  tort,  sounding 
in  damages,  and  perpetually  varying  in  meas- 
ure and  extent." 

60.  Statute  of  Westminster  II,  c.  11;  13 
Edw.  I;  1  Richard  II,  c.  12  [cited  in  Plum- 
leigh  V.  Cook,  13  111.  669;  Lovell  v.  Bellows, 
7  N.  H.  375 ;  Steere  v.  Field,  22  Fed.  Cas.  Xo. 
13,350,  2  Mason  486;  Bonafous  v.  Walker,  2 
T.  R.  126]. 

61.  Plumleigh  v.  Cook,  13  111.  669:  Porter 
r.  Sayward,  7  Mass.  377 ;  Steere  v.  Field,  22 
Fed.  Cas.  No.  13,350,  2  Mason  486. 

62.  Lovell  V.  Bellows,  7  N.  H.  375,  which 
is  in  direct  accord  with  the  proposition  that 
it  lies  for  an  escape  upon  execution. 

Debt  and  case  are  concurrent  remedies  for 
an  escape  upon  execution. —  If  the  party 
elects  to  bring  the  action  of  debt,  he  is  en- 
titled to  recover  the  amount  of  his  judgment 
and  costs ;  if  he  brings  case,  the  measure  of 
damages  is  the  actual  loss  which  he  has  sus- 
tained.   Plumleigh  D.  Cook,  13  111.  069. 

63.  Parties  generally  see  Paeties. 

64.  /?/i)(fns.— Turney  r.  Penn,  10  111.  485, 
holding  that  debt  on  a  sealed  lease  would  not 
lie  .against  a  party  who  bound  himself  as 
surety  for  rent  by  a  writing  not  under  seal, 
aa  he  was  in  no  way  a  party  to  the  specialty, 
and  that  an  action  could  be  maintained 
against  him  only  on  his  simple  contract. 

,Vo)7/),  Oaro/iJicf..— Taylor  v.  Grace,  0  N.  C. 
00. 

I'evnsyhmnia. —  Beach  v.  Morris,  12  Serg. 
&  R.  16. 

Virriinia. —  Ross  v.  Milne,  12  Leigh  204,  37 
Am.  Dec.  646. 
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exist,  it  may  generally  speaking  be  maintained,  regardless  of  the  ])ersonnel  of 
the  plain titt?^ 

C.  Defendant  —  l.  In  General.  So  too  ■jy'^f sonnet  of  the  party  defendant 
is  usually  immaterial."" 

2.  Executors  and  Administrators/'^  At  common  law  debt  would  not  lie  against 
an  executor  or  an  administrator  where  the  testator  could  have  waged  his  law,"^  but 
as  tills  defense  has  never  been  allowed  by  our  courts,  it  follows  that  the  action 
will  generally  be  held  to  lie  against  such  parties  in  this  country  and  even  when 
the  rule  was  otherwise,  the  executor  could  waive  the  benefit  thereof,  and  if  instead 
of  demurring  he  entered  a  plea  he  could  not  take  advantage  of  the  objection  to 
arrest  judgment.™ 

V.  PLEADING  ^1  AND  PROCESSJ^ 

A.  WritJ^  The  writ  usually  runs  in  the  debit  and  detinet^'^  although  at 
present  this  precise  expression  is  usually  not  required  ;     yet  it  must  be  sufficiently 


Caiiffrfa.— Dougall  v.  Turnbull,  10  U.  C. 
Q.  B.  121. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  21  et  seq. 

Privity  of  estate. —  That  debt  for  rent  will 
lie  against  the  assignee  of  a  lessee  because 
there  exists  a  privity  of  estate  see  Outtoun 
l\  Dulin,  72  Md.  536,  20  Atl.  134;  Rowland 
V.  Coffin,  9  Pick.  (Mass.)  52  [affirmed  in  12 
Pick.  125]  ;  Norton  v.  Vultee,  1  Hall  (N.  Y.) 
427.  And  see,  generally.  Landlord  and 
Tenant. 

65.  Thus  it  may  be  maintained  by  execu- 
tors or  administrators  ( Comyns  Dig.  tit. 
"Debt")  or  by  the  beneficiaries  of  a  bene- 
ficial association  (Abe  Lincoln  Mut.  L.,  etc., 
Soc.  i,-.  Miller,  23  111.  App.  341).  So  too  it 
maj^  be  brought  on  behalf  of  the  United 
States.  Stockwell  v.  L.  S.,  13  Wall.  (U.  S.) 
531,  20  L.  ed.  491.  See  also  McKnight  v. 
U  S.,  Morr.  (Iowa)  444. 

66.  Thus  he  may  be  a  public  officer  who 
has  collected  or  received  money  in  that  ca- 
pacity (Sandford  School  Dist.  No.  2  v.  Teb- 
betts,  67  Me.  239;  Bodenhamer  v.  Boden- 
hamer,  6  Humphr.  (Tenn. )  264),  a  trustee 
for  a  specific  sum,  payable  in  prcesenti 
(Cliandler  v.  Warren,  30  Vt.  510),  or  a  stayer 
of  an  execution  (Humphrevs  v.  Buie,  12 
N.  C.  378;  Gardner  v.  Henry,  5  Coldw.  (Tenn.) 
458). 

67.  Executors  and  administrators  gen- 
erally see  Executors  and  Administrators. 

68.  Barry  v.  Robinson,  1  B.  &  P.  N.  R.  293 
[cited  in  Childress  v.  Emory,  8  Wheat.  (U.  S.) 
642,  5  L.  ed.  705]. 

The  reason  being  that  plaintiff  could  not 
by  his  form  of  action  deprive  the  executor 
of  any  lawful  plea  that  might  have  been 
pleaded  by  his  testator ;  and  as  the  executor 
could  in  no  case  wage  his  law  he  ought  not 
be  compelled  to  answer  to  an  action  in  which 
his  testator  might  have  availed  himself  of 
that  defense.  Childress  v.  Emory,  8  Wheat. 
(U.  S.)  642,  5  L.  ed.  705. 

69.  New  Jersey. —  Harrison  v.  Vreeland,  38 
N.  J.  L.  366  [citing  Plumer  v.  Marchant,  3 
Burr.  1380]  where,  while  the  action  was 
against  an  executor,  the  principal  point  at 
issue  was  whether  or  not  it  would  lie  on 
an  obligation  of  a  testator  that  the  executor 


should  pay  after  his  death.  And  the  court 
held  that  such  promise  created  a  debt  on  the 
part  of  the  executor  as  much  as  if  he  him- 
self had  promised  to  pay  it. 

Ohio. —  Tupper  v.  Tupper,  3  Ohio  387. 

South  Carolina. —  McEwen  v.  Joy,  7  Rich. 
33. 

Tennessee. —  Thompson  French,  10  Yerg. 
452. 

United  States. —  Childress  v.  Emory,  8 
Wheat.  642,  5  L.  ed.  705. 

Compare  Carson  v.  Hood,  4  Dall.  (Pa,) 
108,  1  L.  ed.  762. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  22. 

70.  Carson  r.  Hood,  4  Dall.  (Pa.)  108,  1 
L.  ed.  762;  Childress  v.  Emory,  8  Wheat. 
(U.  S.)  642,  5  L.  ed.  705  [citing  Norwood  v. 
Read,  Plowd.  180,  2  Saund.  73  note  2]. 

71.  Pleading  in  common-law  actions  gen- 
erally see  Pleading. 

72.  Process  generally  see  Process. 

73.  For  form  of  writ  in  debt  on  a  judgment 
against  one  who  is  discharged  from  imprison- 
ment on  execution  in  the  original  action  see 
Cooke  V.  Gibbs,  3  Mass.  193;  Willington  v. 
Stearns,  1  Pick.  (Mass.)  497. 

Arrest  in  debt  see  3  Cyc.  935. 
Foreign  attachment  in  debt  see  4  Cyc.  439 
note  38. 

74.  3  Blackstone  Comm.  15.5,  where  it  is 
said :  "  The  form  of  the  writ  of  debt  is  some- 
times in  the  debit  and  detinet,  and  sometimes 
in  the  detinet  only;  that  is,  the  writ  states, 
either  that  the  defendant  owes  and  unjustly 
detains  the  debt  or  thing  in  question,  or 
only  that  he  unjustly  detains  it.  It  is  brought 
in  the  debit  as  well  as  detinet,  when  sued  by 
one  of  the  original  contracting  parties  who 
personally  gave  the  credit,  against  the  other 
who  personally  incurred  the  debt,  or  against 
his  heirs,  if  they  are  bound  to  the  payment; 
as  by  the  obligee  against  the  obligor,  the 
landlord  against  the  tenant,  etc.  But  if  it  be 
brought  by  or  against  an  executor  for  debt 
due  to  or  from  the  testator,  this  not  being 
his  own  debt,  shall  be  sued  for  in  the  detinet 
only."  See  also  Watson  v.  McNairy,  1  Bibb 
(Ky.)  356. 

75.  Page  v.  Farmer,  6  N.  C.  288 ;  Guion  v. 
McCullough,  11  Fed.  Cas.  No.  5,863,  Brunn. 
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technical  to  enable  defendant  to  determine  the  style  of  action.''^'  And  while  it 
would  perhaps  be  more  conformable  to  the  rules  of  good  ]>leading  to  state  the 
debt  as  a  sum  certain  in  the  writ,"  in  most  jurisdictions  a  failure  so  to  do  is  not 
fatal.''**  In  other  jurisdictions  the  debt  must  be  demanded  therein  as  a  particular 
611  mJ^ 

B.  Declaration   —  l.  In  General.    While  a  declaration  in  debt  is  sufficient 

if  it  declare  on  the  instrument  according  to  its  legal  effect,*'  it  should  neverthe- 
less state  any  inducement  necessary  to  explain  the  contract,  aver  that  defendant 
agreed  to  pay,**^-  and  show  an  interest  of  plaintiff  in  tlie  cause  of  action.*''*  If  the 
obligation  has  been  assigned,  the  declaration  must  show  that  payment  has  not 
been  made  to  the  assignor.^^  If  the  liability  of  defendant  is  conditional  upon  the 
performance  of  acts  by  plaintiff,  a  performance  of  such  conditions  or  a  tender 
thereof  must  be  alleged.^^  But  as  the  action  is  contractual  and  not  local,  it  is 
unnecessary  when  brought  for  use  and  occupation  to  allege  the  location  of  the 
premises  or  the  particulars  of  the  demise.^'' 

2.  Must  Distinguish  Form  of  Action.  A  declaration  in  debt  must  be  sufficiently 
technical  to  distinguish  the  form  of  action.^^ 


Col.  Cas.  1.  See  also  Bailey  v.  Beckwitli,  7 
Leigh  (Va.)  004. 

Surplusage  in  writ. —  A  statement  in  a  writ 
of  the  kind  of  debt,  such  for  instance  as  "  debt 
on  award,"  is  surplusage,  and  if  objectionable 
at  all  it  is  only  so  as  matter  in  abatement. 
Brown  v.  Warnoek,  5  Dana  (Ky.)  492. 

76.  Hoy  V.  Brown,  16  N.  J.  L.  157. 

To  recover  a  penalty  under  the  timber  act, 
by  virtue  of  tlie  early  statutes  of  New  Jer- 
sey, the  process  must  contain  an  indorsement 
of  the  name  of  the  prosecutor  and  of  the  title 
of  the  statute.   Miller  v.  Stoy,  5  N.  J.  L.  476. 

77.  St.  John  Sewing  Mach.  Co.  v.  Reinhart, 
1  Chest.  Co.  Rep.  (Pa.)  528. 

78.  Stiekney  v.  fetickney,  16  N.  H.  163; 
Marsteller  Marsteller,  93  Pa.  St.  350;  St. 
John  Serving  Mach.  Co.  f.  Reinhart,  1  Chest. 
Co.  Rep.  (Pa.)  528. 

79.  Weld  r.  Hubbard,  11  111.  573.  See  also 
Butler  V.  Limerick,  Minor  (Ala.)  115. 

80.  Forms  of  declaration  in  whole  or  in 
part  may  be  foimd  in  the  following  cases : 

Alabama. —  Williams  v.  Harper,  1  Ala.  502. 

Indiana. —  Massey  v.  Chance,  7  Blackf.  160. 

Maine. —  Portland  v.  Atlanta,  etc.,  R.  Co., 
66  Me.  485. 

'New  Hampshire. —  State  v.  Stevens,  Smith 
251. 

Pennsylvania. — -  Metropolitan  L.  Ins.  Co.  r. 
Drach,  101  Pa.  St.  278;  Gebhart  v.  Francis, 
32  Pa.  St.  78. 

If  the  statute  prescribes  the  form  of  de- 
claring ill  actions  of  a  particular  nature,  com- 
pliance therewith  will  be  sufficient.  Hanger 
V.  Dodge,  24  Ark.  208;  Yeates  v.  Heard,  2 
Ark.  459.  See  also  Harvev  v.  Renfro,  7  Mo. 
187. 

81.  Nash  V.  Nash,  10  111.  79;  Newby  v. 
Forsyth,  .'i  Oratt.  (Va.)  308.  See  also  Foltz 
r.  Stcvcnw,  51  II).  180. 

Effect  of  misnomer  of  instrument.— The 
mere  fact  that  the  pleader  lias  uiisnaiiied  the 
in.stniinont  sued  on  by  calling  it  a  note  in- 
stead f>i'  a  covcnnnt  or  an  agreement  is  not 
fatal  to  the,  (h'chuation,  cspccinlly  upon  gen- 
eral deimii'rer.    Smith  r.  Webb,  10  111.  105. 

[V.  A] 


82.  Metcalf  v.  Robinson,  17  Fed.  Cas.  No. 
9,497,  2  McLean  363. 

Necessity  of  averring  consideration  in  debt 
on  promissory  note  see  C'ommeecial  Papeb, 
8  Cyc.  109. 

Omission  of  the  debit  and  detinet  in  a 
declaration  in  debt  has  been  held  fatal  if 
taken  advantage  of  by  special  demurrer. 
Adams  r.  Campbell,  4  Vt.  447. 

Sufficient  averment  as  to  time  of  pa3anent. 
— Where  a  declaration  in  debt  sets  forth  the 
instrument  sued  on,  and  declares  on  it  as 
acknowledging  the  debt  without  any  post- 
ponement of  the  time  of  payment,  the  court 
will  take  notice  therefrom  that  the  debt  is 
payable  and  demandable  immediatelv.  Payne 
f. 'Mattox,  1  Bibb  (Ky.)  164. 

Where  the  action  is  against  one  of  several 
obligors,  the  declaration  need  not  aver  that 
the  debt  has  not  been  paid  by  the  coobligors, 
as  this  should  be  taken  advantage  of  by  plea 
if  true.    Clay  v.  Drake,  Minor   (Ala.)  164. 

83.  Hamilton  v.  Ewing,  6  Blackf.  (Ind.) 
88  ^ 

84.  Keeton  r.  Seantland.  Hard.  (Kv.)  149. 

85.  Caldwell  v.  Richmond,  64  111.  30. 

86.  Gray  v.  Johnson,  14  N.  H.  414  \_citing 
King  '(/.  Fraser,  6  East  348,  2  Smith  K.  B. 
462;  Wilkins  v.  Wingate,  0  T.  R.  62]. 

87.  Thus  in  debt  on  a  recognizance,  a  dec- 
laration which  sets  forth  the  facts  in  a  man- 
ner appropriate  to  a  declaration  in  scire 
facias  would  be  bad.  State  v.  Folsoni,  26 
Me.  209.  So  too  a  count  declaring  that 
defendant  "  undertook  and  promised  to  pay  " 
would  be  assumpsit  and  not  debt.  McCin- 
nity  r.  Lagucrcnne,  10  111.  101 ;  Cruikshank 
r.  Brown,  10  111.  75 ;  Metcalf  r.  Robinson, 
17  Fed.  Cas.  No.  9,497,  2  McLean  303;  Brill 
V.  Neele,  3  B.  &  Aid.  208,  5  E.  C.  L.  127; 
Dalton  r.  Smith,  2  Smith  K.  B.  018  Idtcd 
in  Metcalf  r.  Robinson,  17  Fed.  Cas.  No. 
{),497,  2  McLean  303]  ;  but  a  count  upon  a 
contract,  itself  creating  the  liability  to  pay, 
wliicli  possesses  all  the  attributes  of  a  count 
in  debt,  commencing  and  concluding  as  such, 
Avill  not  be  regarded  as  a  count  in  assumpsit 
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3.  When  Dependent  on  Statute.  If  the  action  is  bvonglit  on  a  statute,  all  the 
facts  necessary  to  the  incurring  of  the  liability  or  penalty  m.nst  be  alleged.*^** 

4.  Averment  of  Breach.    A  declaration  in  debt  on  a  writing  obligatory  should 
aver  the  breach  in  the  words  of  the  contract,  or  in  terms  co-extensive  therewith  ; 
and  where  the  ground  of  action  is  a  recognizance^"  to  prosecute  an  appeal,  it 
should  aver  that  the  breach  appears  of  record.''^ 

5.  Averment  of  Sum  Due  —  a.  Rule.  It  is  essential  that  the  declaration  declare 
for  a  sum  certain,-'-^  with  sufficient  precision  and  consistency  to  enable  the  court  to 
render  final  judgment  thereon  on  demurrer  or  default.^^ 

b.  Application  of  Rule  —  (i)  In  General.  Where  the  ground  of  action  is  a 
judgment  for  a  certain  sum  which  may  be  discharged  by  payment  of  a  less 
amount,  declaration  may  be  for  the  lesser  sum  ;  and  where  the  obligation  is  to  pay 
money,  with  the  privilege  to  pay  in  some  other  medium,  on  or  before  a  certain 
day,  it  is  unnecessary  to  take  any  notice  of  such  privilege  in  the  declaration.^'^ 

(ii)  Statement  of  Sun  in  QuyEniTUR.  It  is  not,  however,  necessary  tliat 
the  sum  mentioned  in  the  qimrit-ur  or  commencement  of  the  declaration  should 
correspond  to  the  aggregate  of  the  amounts  set  forth  in  tiie  different  counts 


merely  because  "  promise "  is  used  instead 
of  "agreed."  Smith  v.  Webb,  16  111.  105; 
Cruikshauk  f.  Brown,  10  111.  75  [citing 
Bishop  r.  Young.  2  B.  &  P.  78]  ;  National 
Exch.  Bank  r.  Abell,  C3  Me.  346.  See  also 
Vnya^  r.  Smith,  12  N.  H.  34. 

ihe  recognition  of  the  distinction  is  ma- 
terial inasmuch  as  its  disregard  would  be  a 
hardship  upon  defendant,  since  what  would 
be  a  good  defense  to  one  action  might  not  be 
to  the  other,  as  for  instance  in  some  juris- 
dictions the  statute  of  limitations  of  five 
years  could  be  pleaded  if  the  action  were 
assumpsit,  but  would  constitute  no  defense 
if  the  action  were  debt.  McGinnity  v.  La- 
guerenne,  10  111.  101. 

When  the  word  "  promised  "  is  used  as  de- 
scriptive of  the  instrument  sued  upon,  and 
not  by  way  of  averment  to  show  the  liability 
of  defendant  to  pay,  it  is  very  clear  that  the 
declaration  will  be  sufficient  as  a  pleading 
in  debt.  McGinnity  i.  Laguerenne,  10  111. 
101. 

88.  Whiteeraft  v.  Vanderver,  12  111.  235'; 
Donohoe  v.  Chappell,  4  Mo.  34  (holding  that 
in  debt  for  a  trespass  upon  land,  brought  by 
virtue  of  the  statute  of  that  state,  a  written 
statement  showing  that  the  land  was  located 
in  the  state  of  Missouri  and  describing  it 
was  essential)  ;  Miller  t.  Stoy,  5  N.  J.  L.  476. 

Where  it  clearly  appears  that  the  declara- 
tion is  founded  on  the  statute,  it  need  not 
necessarily  be  alleged  that  the  acts  com- 
plained of  and  creating  the  liability  were 
done  contrarv  to  the  form  thereof.  White- 
craft  r.  Vanderver,  12  111.  235. 

89.  Green  v.  Thornton,  7  Ark.  383. 

An  averment  is  not  too  broad  Avhich  alleges 
that  defendant  has  not  paid  plaintiff  "  or 
any  other  person  whomsoever."  Pike  v.  Fra- 
ser,  17  Ark.  597. 

Sufficient  averment  of  actio  accrevit. — 
T^^lere  the  declaration,  after  stating  that  the 
executor  had  received  a  legacy  and  certain 
assets,  alleges  that  he  assented  to  and  prom- 
ised to  pay  the  same,  whereby  he  became 
liable  to  plaintift's  to  pay  said  legacy,  such 
averment   is   equivalent  to   sajnng  that  a 


right  of  action  had  accrued;  at  least  this  is 
true  after  verdict.  Payne  v.  Smith,  12  N.  H. 
34. 

90.  Filing. —  As  a  recognizance  does  not 
strictly  speaking  become  a  debt  of  record 
until  it  is  filed  or  recorded  in  the  court  in 
which  it  is  returnable  an  averment  of  such 
filing  is  necessary.  People  r.  Van  Eps,  4 
Wend.  (N.  Y.)  387. 

Whether  or  not  the  occasion  for  taking  the 
recognizance  should  be  stated  in  the  declara- 
tion does  not  seem  to  be  fully  settled.  See 
State  V.  Stevens,  Smith  (N.  H.)  251. 

91.  That  is,  the  breach  should  set  out  with 
a  prout  patet  per  recordum.  Philbrick  v. 
Buxton,  43  N.  H.  462. 

92.  Ashton  i:  Fitzhugh,  2  Fed.  Gas.  No. 
583,  1  Cranch  C.  C.  218. 

93.  McKenzie  v.  Connor,  1  Stew.  (Ala.) 
162;  Blane  v.  Sansum,  2  Call  (Va.)  495. 

94.  Carter  v.  Crews,  2  Port.  (Ala.)  81. 
And  see  Anderson  v.  Price,  4  Munf.  (Va. ) 
307. 

95.  Minnick  v.  Williams,  77  Va.  758; 
Butcher  v.  Carlile,  12  Graft.  (Va.)  520. 
But  see  Gregory  v.  Bewly,  5  Ark.  318. 

96.  Alabama. —  Williams  v.  Harper,  1  Ala. 
502. 

Indiana. —  Cozine  v.  Tousey,  5  Blaekf.  46. 

Kentuchy. —  Hampton  v.  Barr,  3  Dana 
578;  White  v.  Walker,  1  T.  B.  Mon.  34. 

Missouri. —  Boyd  r.  Sargent,  1  Mo.  437. 
See  also  Pinkston  v.  Stone,  3  Mo.  119. 

North  Carolina. —  Dowd  v.  Seawell,  14 
N.  C.  185. 

England. —  Lord  v.  Hovstorm,  11  East  62; 
McQuillin  r.  Cox,  1  H.  Bl.  249. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  27. 

In  England  it  is  the  practice  to  state  a 
sum  certain  in  the  quwritur  in  the  court  of 
common  pleas,  because  in  that  court  the  com- 
mencement of  the  suit  is  by  a  writ,  and 
that  part  of  the  declaration  has  reference  to 
it;  but  in  the  king's  bench,  where  the  pro- 
ceedings are  by  bill,  the  rule  is  different, 
and  it  is  there  held  that  no  sum  whatever 
need  be  stated  in  the  beginning  of  the  dec- 
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of  the  declaration,  altlioiigli  it  seeiriH  that  it  is  perfectly  regular  and  proper  that 
it  slionld  do 

(ill)  PniNGiTAL  AN])  iNTimEHT  IN  AoGRKdATE.  A  declaration  in  debt  filiould 
not  claim  the  principal  and  interest  in  an  aggregate  suni,'^'*  or  interest  as  a  part  of 
the  debt  when  no  interest  is  allowable/'*  although  it  would  seem  that  a  claim  of 
interest  might  be  rejected  as  surplusage,  there  being  a  specific  sum  demanded 
and  where  interest  has  accrued  it  may  be  demanded  in  the  declaration  if  not 
included  as  a  part  of  the  debt  due.^ 

6.  For  Recovery  of  Rent.  The  declaration  in  an  action  of  debt  for  rent  in 
arrear  need  not  declare  upon  the  deed,  but  will  be  suflicient  if  it  states  the  sub- 
stance of  the  demise.'* 

7.  When  Against  Executor  or  Administrator.'  Where  the  action  is  against  an 
executor  or  administrator,  the  declaration  should  at  common  law  be  in  the  detinet 
only,  unless  defendant  has  by  devastavit  or  otherwise  rendered  himself  personally 
responsible.^ 

8.  Joinder  of  Counts.  Counts  in  debt  cannot  be  joined  with  counts  in  assump- 
sit ;^  but  counts  in  debt  on  simple  contracts  may  be  joined  with  counts  in  debt  on 
a  specialty.'' 

C.  ProfePt.  Where  debt  is  brought  on  a  writing,  profert  thereof  must  be 
made  before  judgment  can  be  taken  by  default  ;^  if  brought  on  articles  of  agree- 
ment for  the  price  of  land,  such  articles  should  be  set  out ;  ^  if  brought  on  a  judg- 
ment, the  instrument  itself  or  a  regular  certified  copy  must  be  produced. ^'^  If 
the  proceedings  have  been  regulated  by  statute,  a  compliance  therewith  with 
regard  to  profert  is  sufficient.^^ 


laration,  and  that  if  one  is  erroneously  in- 
serted it  is  superfluous  and  may  be  rejected. 
Cozine  v.  Tousey,  5  Blackf.  (Ind.)  46  [citing 
Lord  V.  Houstoun,  11  East  62]. 

97.  People  i:  Van  Eps,  4  Wend.  (N.  y.) 
387. 

98.  Butler  v.  Limerick,  Minor  (Ala.)  115. 
In  this  case  the  amount  of  the  interest  until 
the  maturity  of  the  note  was  added  by  the 
plaintifi'  to  the  principal,  and  included  in  his 
writ  and  declaration  as  part  of  the  debt  in 
nmnero.  The  judgment  was  rendered  for  the 
whole  amount  and  interest  from  the  maturity 
of  the  note  on  that  sum.  Thus  interest  on 
interest  was  demanded  by  the  writ  and  dec- 
laration, which  of  course  is  not  allowable. 

99.  Shelton  v.  Welsh,  7  Leigh  (Va.)  175. 

1.  Nunnellee  v.  Morton,  Cooke  (Tenn. )  21. 

2.  Boddie  v.  Ely,  3  Stew.  (Ala.)  182  [dis- 
tinguishing  Butler  v.  Limerick,  Minqr  (Ala.) 
115].  See  also  Dudley  f.  Lindsey,  9  B.  Mon. 
(Ky.)  486,  50  Am.  Dec.  522;  Kemp  v.  Mun- 
del],  9  Leigh  (Va.)  12. 

3.  Garvey  r.  Dobyns,  8  Mo.  213;  Gates  v. 
Wheeler,  2  Hill  (N.  Y.)  232  (where  the 
original  authorities  for  this  exception  to  the 
general  rule  of  pleading  are  commented  upon 
and  the  reasons  for  the  exception  discussed)  ; 
Davis  r.  Shoeinal<er,  1  Rawle  (Pa.)  135; 
Atty  V.  Parish,  1  B.  P.  N.  R.  104;  Warren 
V.  Conscit,  2  L(l.  llayin.  1500.  See  also  Mil- 
ler V.  Blow,  68  111. '304  (holding  that  in  a 
declaration  in  debt  for  rent  on  a  written 
lease,  the  lease  would  be  ailmissiljle  in  (>vi- 
denee,  although  the  demised  ])veiiiis('s  were 
not  dcHcribed)  ;  McLean  r.  Young,  I  U.  C. 
0.   P.   02;    and,   generally,   Landloki)  and 

TiCNANT. 

4.  Executors  and  administrators  gon(M'ally 
see  lOxiKKiTOItH  AND  Admxnihtkatohs. 
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5.  Leather  v.  McGlasson,  3  T.  B.  Mon. 
(Ky.)  223  (holding  that,  while  this  was 
the  rule  at  common  law,  defendant  was,  by 
16  &  17  Car.  II,  cured  by  verdict,  and,  by 

4  &  5  Anne,  e.  16,  rendered  good  on  general 
demurrer)  ;  Childress  v.  Emory,  8  Wheat. 
(U.  S.)  642,  5  L.  ed.  705;  Hope  i:  Bague,  3 
East  2. 

6.  McGinnity  v.  Laguerenne,  10  111.  101; 
Cruikshank  v.  Brown,  10  ill.  75 :  ]\Ietcalf  v. 
Robinson,  17  Fed.  Cas.  No.  9,497,  2  McLean 
363;  Brill  v.  Neele,  3  B.  &  Aid.  208,  5 
E.  C.  L.  127. 

7.  Norris  r.  Windsor  School  Dist.  No.  1, 
12  Me.  293,  28  Am.  Dec.  182;  Van  Deusen  v. 
Blum,  18  Pick.  (Mass.)  229,  29  Am.  Dec.  582. 

8.  Scott  V.  Curd,  Hard.  (Ky.)  04. 

9.  Huber  v.  Burke,  11  Serg.  &  R.  (Pa.) 
238 

10.  Berry  v.  Mead,  3  N.  J.  L.  612;  Rush 
r.  Cobbett,  2  Johns.  Cas.  (N.  Y.)  250;  Fitch 
i,-.  Porter,  30  N.  C.  511  (holding  that  a  record 
showing  merely  an  award  of  execution  u])on 
a  judgment  recited  therein  to  have  been  ren- 
dered is  insufficient)  ;  Anderson   r.  Dudley, 

5  Call  (Va.)  529  (holding  that  in  debt  n]>on 
a  judgment  in  the  same  court  where  tlie 
judgment  \\as  rendered  the  original  and  not 
a  transcript  of  the  record  should  be  ofl'ered 
and  inspected).  See  Gardner  c.  Henry,  5 
Coidw.  (Tenn.)  458,  holding  that  in  debt  on 
a  domestic  judgment  rendered  by  a  justice 
of  the  peace  in  Tennessee,  profert  of  the 
original  or  of  an  exemplified  copy  was  un- 
necessary. 

If  on  a  probate  bond  it  is  sufficient  to  make 
]irol('rl  of  a  dulv  autlienticated  copy.  Judge 
/•.  Merrill,  6  N.'  11.  250. 

11.  llawlings  )).  Paty,  23  Ark.  204,  holding 
that  in  a  petition  in  debt,  under  the  statute, 
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D.  Bill  of  Particulars.  In  the  absence  of  statute  no  bill  of  particulars  is 
necessary. ^'^ 

E.  Pleas — ^1.  Necessity  of.  In  an  action  of  debt,  if  no  plea  is  offered  by 
defendant  it  is  error  to  submit  the  cause  to  the  court or  jury/"'  as  upon  issue 
joined. 

2.  Form  of.  It  is  also  essential  that  the  plea  be  adapted  to  the  form  of 
action. 

3.  Special  OR  Particular  Pleas  —  a.  Nil  Debet —  (i)  On  Suiple  Contract. 
The  plea  of  nil  debet  in  debt  on  all  simple  contracts  is  the  general  issue,  and  of 
course  constitutes  a  sufficient  plea.^'^ 

(ii)  On  Specialty.  With  regard  to  a  domestic  judgment  or  other  specialty, 
a  matter  of  record,  or  any  instrument  raised  by  statute  to  the  status  of  a  sealed 
instrument,  the  rule  is  otherwise.  On  all  such  instruments  nil  dehet  is  improper, 
even  though  extrinsic  facts  be  alleged  but  it  is  the  duty  of  plaintiff  to  demur 
thereto,  and  if  he  joins  issue  such  plea  cannot  be  treated  as  a  nullity.^°  This  rule 
is  limited  in  its  application  by  another  familiar  rule,  often,  liowever,  much  more 
difficult  of  application,  that  where  the  specialty  is  merely  an  inducement  to  the 
action,  while  its  foundation  depends  upon  other  extrinsic  matters  of  fact,  then 
nil  debet  may  be  pleaded.^^ 


by  an  administrator,  profert  of  the  letters  of 
administration  was  unnecessarj'.  See  also 
Bostwiek  v.  Fleming,  2  Ark.  462. 

12.  For  the  reason  that  the  declaration 
must  set  out  the  nature  of  the  obligation 
with  sufficient  thoroughness  to  apprise  de- 
fendant of  the  essential  facts  relied  on  as 
constituting  the  liability,  and  to  enable  him 
to  formulate  his  defense.  Williams  v..  Wil- 
liams, 11  Sm.  &  M.  (Miss.)  393,  holding 
that  the  statute  of  that  state  requiring  a 
bill  of  particulars  to  be  filed  applied  only 
to  actions  of  assumpsit,  and  that  no  bill  was 
necessary  in  an  action  of  debt. 

13.  Crist  r.  Crist,  8  Blackf.  (Ind.)  574. 

14.  ]\IcAdams  v.  Massey,  1  Sm.  &  M. 
(Miss.)  660. 

15.  Thus  a  plea  of  non-assumpsit  in  an 
action  of  debt  is  bad. 

Alabama. —  Stone  v.  Gover,  1  Ala.  287, 
hokling,  however,  that  such  mispleading 
could  not  be  urged  to  avoid  the  judgment 
if  issue  had  been  joined  and  the  case  tried 
on  such  plea. 

Illinois. —  Harlow  v.  Boswell,  15  111.  56; 
Lancaster  v.  Lancaster,  29  111.  App.  510. 

Indiana. —  Smith  v.  Moore,  1  Ind.  228 ; 
Mahan  v.  Sherman,  8  Blaekf.  63;  Smith  v. 
Moore,  Smith  154. 

Neio  York. —  Van  Vechten  v.  Cowell,  1  Hill 
203. 

England. —  Perry  v.  Fisher,  6  East  549. 
See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  29. 

16.  Further  of  plea  nil  debet  see  5  Cyc. 
lio,  831;  4  Cyc.  349;  2  Cyc.  960  note  42. 

17.  McConnell  v.  State  Bank,  6  Ark.  250; 
Poole  V.  Vanlandingham,  1  111.  47;  Baum  v. 
Tonkin,  110  Pa.  St.  569,  1  Atl.  535. 

General  issue  where  amount  is  for  a  pen- 
alty.—  Nil  deiet  is  the  best  adapted  and 
constitutes  the  general  issue  in  an  action  of 
debt  for  a  penalty,  although  not  guilty  may 
be  pleaded.  Stilson  v.  Tobey,  2  Mass.  521. 
See  also  Burnham  v.  Webster,  5  Mass.  266. 
[27] 


18.  Kentucky. —  Griffith  v.  Com.,  1  Dana 
270;  Scott  V.  Colmesnil,  7  J.  J.  Marsh.  416; 
Bradford  v.  Ross,  3  Bibb  238. 

Maine. —  Dunn  v.  Hill,  63  Me.  174. 
Missouri. —  Boynton  v.  Reynolds,  3  Mo.  79. 
Neiv   Hampshire. —  Tappan   v.   Heath,  16 
N.  H.  34. 

Neio  Jersey. —  English  r.  Jersey  City,  42 
N.  J.  L.  275 ;  Canfield  v.  Allen,  1  N.  J.  L.  203. 

ISfeio  York. — Wheaton  v.  Fellows,  23  Wend. 
375. 

Pennsylva/nia. —  Com.  v.  McGoulrick,  16 
Wkly.  Notes  Cas.  130;  Association  v.  Max- 
well, 1  Wkly.  Notes  Cas.  222;  Brown  v. 
Dougherty,  34  Leg.  Int.  248. 

Tennessee. —  Bayley  v.  Hazard,  3  Yerg.  487. 

United  States. —  Sneed  v.  Wistar,  8  Wheat. 
690,  5  L.  ed.  717;  Hampton  r.  McConnel,  3 
Wheat.  234,  4  L.  ed.  378;  Westerwelt  v. 
Lewis,  29  Fed.  Cas.  No.  17,446,  2  McLean  511. 

England. — ^Warren  v.  Consett,  2  Ld.  Raym. 
1500. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  29. 

19.  Tappan  v.  Lleath,  16  N.  H.  34;  Gates 
V.  Wheeler,  2  Hill  (N.  Y.)  232. 

20.  Tate  v.  Wymond,  7  Blackf.  { Ind. )  240  ; 
Sleeth  V.  Cutler,  Morr.  (Iowa)  56;  Parkin- 
son V.  Parker,  85  Pa.  St.  313;  Brubaker  v. 
Taylor,  76  Pa.  St.  83 ;  Malone  v.  Philadelphia, 
12  Phila.  (Pa.)  270. 

If  plaintiff  instead  of  demurring  takes  is- 
sue upon  it  he  will  be  held  to  have  admitted 
its  validity  as  a  general  issue  (Meyer  v.  Mc- 
Lean, 1  Johns.  (N.  Y.)  509)  and  will  have 
to  prove  every  allegation  in  his  declaration 
(Dartmouth  College  v.  Clough,  8  N.  H.  22). 

21.  Mississippi. —  Matthews  v.  Redwine,  23 
Miss.  233. 

New  Hampshire. —  See  Tappan  p.  Heath,  16 
N.  H.  34,  where  the  rule  is  laid  down  and  its 
application  commented  iipon. 

New  York. —  Blydenburgh  v.  Carpenter, 
Lalor  169;  Gates  17.  Wheeler,  2  Hill  232; 
Minton  v.  Woodworth,  11  Johns.  474. 
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(hi)  Judgment  of  Sihter  State.  Since  by  national  enactments  the  judg- 
ment of  a  court  in  any  one  of  the  states  shall  be  accorded  the  same  faith  and 
credit  in  other  states  as  in  the  one  wherein  it  was  rendered it  follows  that  as  a 
rule  nil  debet  is  not  a  good  plea  in  debt  on  the  judgment  of  another  state.^  J>ut 
where  it  is  clearly  shown,  or  the  courts  from  the  nature  of  the  case  conceive  tliat 
such  judgment  or  decree  would  not  be  considered  a  vei'ity  or  matter  of  record  in 
the  state  where  rendered,  nil  dehet  is  proper.'''^  Again  inasmuch  as  a  judgment 
is  not  entitled  to  full  faith  and  credit  when  obtained  by  fraud,  or  when  there  was 
no  jurisdiction  of  the  parties  or  of  the  subject-matter,  it  is  clear  that  a  party  must 
be  allowed  these  defenses  by  a  ])lea  of  some  nature,  and  the  courts  do  not  require 
him  to  plead  them  specially,  but  admit  such  defenses  under  nil  dehet.^ 

b.  Non  Est  Factum.^''  Non  est  factum,  is  appropriate  in  an  action  on  a  spe- 
cialty only,'^''  and  puts  in  issue  only  the  lawful  execution  of  the  instrument  sued 
ow^  unless  the  instrument  is  not  set  out  on  oyer,  but  is  pleaded  according  to  its 
supposed  legal  effect,  in  which  case  not  only  the  execution  but  its  proper  construc- 
tion as  well  is  put  in  issue.^^ 

e.  Nul  Tiel  Record.^"  The  plea  of  nul  tiel  record  is  the  general  issue  where 
debt  is  brought  on  a  domestic  judgment  or  other  specialty  importing  a  verity.'^^ 


Oliio. —  Hyatt  v.  Robinson,  15  Ohio  372. 

United  States. —  U.  S.  v.  Cumpton,  25  Fed. 
Gas.  No.  14,902,  3  McLean  163. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of,'" 
§  29. 

22.  U.  S.  Const,  art.  4,  §  1 ;  U.  S.  Rev.  St. 
(1878)  §  905  [U.  S.  Comp.  St.  (1901)  p. 
677]. 

23.  Arkansas. —  Hensley  v.  Force,  12  Ark. 
756. 

Illinois. —  Knickerbocker  L.  Ins.  Co.  v.  Bar- 
ker, 55  111.  241 ;  Lawrence  v.  Jarvis,  32  III. 
304;  Chipps  v.  Yancey,  1  111.  19. 

Indiana. —  Buchanan  v.  Port,  5  Ind.  264; 
Davis  V.  Lane,  2  Ind.  548,  54  Am.  Dec.  458. 

Mississippi. —  Marx  v.  Logue,  71  Miss.  905, 
15  So.  890.  See  also  Wright  v.  Weisinger,  5 
Sm.  &  M.  210. 

Neio  J ersey. —  Lanning  v.  Shute,  5  N.  J.  L. 
778;  Curtis  v.  Gibbs,  2  N.  J.  L.  377.  But 
compare  Beale  v.  Berryman,  30  N.  J.  L.  216. 

Yerniont. — •  Newcomb  r.  Peck,  17  Vt.  302, 
44  Am.  Dec.  340.  See  also  St.  Albans  v.  Bush, 
4  Vt.  58,  23  Am.  Dec.  246. 

Virginia. —  Kemp  v.  Mundell,  9  Leigh  12; 
Clarke  v.  Day,  2  Leigh  172. 

United  States. —  Mills  v.  Duryee,  7  Cranch 
481,  3  L.  ed.  411. 

See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  29. 

24.  Graham  v.  Grigg,  3  Harr.  (Del.)  408 
(entertaining  the  plea  in  an  action  on  a 
judgment  rendered  by  a  justice  of  the  peace 
of  another  state)  ;  McElfatrick  v.  Taft,  10 
Bnsh  (Ky.)  160;  Williams  );.  Preston,  3  J.  J. 
Marsh.  (Ky.)  600,  20  Am.  Dec.  179  (ad- 
mitting the  plea  in  an  action  in  a  decree 
rendered  by  a  couit  of  Virginia,  the  Ken- 
tucky coui  t  liolding  that  such  a  decree  wonld 
hnvc  lii'cn  only  prima  facie  and  not  conclu- 
sive evidence  in  Virginiii)  ;  Warren  Fhigg, 
2  Pick.  (MaHs.)  448  (also  admitting  the  plea 
on  a  judgment  of  a  justice  of  the  peace  of 
another  stale)  ;  (.'nrtis  r.  Gibbs,  2  N.  ,T.  L.  377 
(admitting  the  plea  in  an  action  on  judg- 
ment founded  on  pro(U!e<iingH  of  foreign  at- 
tachment).   See  alHo  Wiioaton  v.  Fellows,  23 
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Wend.  (N.  Y.)  375;  Mills  v.  Duryee,  7  Cranch 
(U.  S.)  481,  3  L.  ed.  411. 

25.  But  defendant  has  no  right  to  retry 
the  merits  and  set  up  defenses  which  have 
been  or  might  have  been  relied  on  in  the  orig- 
inal ease.  Hindman  v.  Maekall,  3  Greene 
(Iowa)  170;  Judkins  v.  Union  Mut.  F.  Ins. 
Co.,  37  N.  H.  470;  Draper  v.  Gorman,  8 
Leigh  (Va.)  628.  See  also  Westerwelt  v. 
Lewis,  29  Fed.  Cas.  No.  17,446,  2  'McLean  511. 

26.  Further  of  plea  non  est  factum  see  9 
Cyc.  131  note  10;  8  Cyc.  27,  153  note  83,  187 
note  97,  194;  5  Cyc.  811  note  9,  829  note  50, 
831. 

27.  Hence  it  is  a  nullity  in  an  action  of 
debt  on  a  simple  contract.  Gebhart  V.  Fran- 
cis, 32  Pa.  St.  78. 

28.  Rudesill  c.  Jefferson  County  Ct.,  85  111. 
446;  Utter  t.  Vance,  7  Blackf.  (Ind.)  514; 
Haggart  v.  Morgan,  5  N.  Y.  422,  55  Am.  Dee. 
350;  People  v.  Rowland,  5  Barb.  (N.  Y.) 
449;  Dale  v.  Roosevelt,  9  Cow.  (N.  Y.)  307. 
See  also  English  v.  Jersey  City,  42  N.  J.  L. 
275,  holding  that  this  plea  in  debt  on  a  sealed 
certificate  of  indebtedness,  issued  by  street 
commissioners,  put  in  issue  the  lawful  seal- 
ing by  the  commissioners,  and  whether  it  was 
(he  deed  of  defendant  by  force  of  the  statute 
vmdor  which  it  was  assumed  to  have  been 
issued. 

29.  North  v.  Wakefield,  13  Q.  B.  530,  13 
Jur.  731,  18  L.  J.  Q.  B.  214,  66  E.  C.  L.  536. 

30.  Further  of  plea  nul  tiel  record  see  5 
Cyc.  145,  832;  4  Cyc.  1060  note  13. 

31.  Alabama. —  Crawford  v.  Simonton,  7 
Port.  110. 

loioa. —  Hindman  v.  Maekall,  3  Greene  170. 
New  Hampshire. —  Wilbur   v.   Abbott,  59 
N.  II.  132. 

New  York. —  Gassner  v.  Sandford,  2  Sandf. 
440;  Wheaton  v.  Fellows,  23  Wend.  375. 

Unilcd  Stales. —  Westerwelt  v.  Lewis,  29 
Fed.  Cus.  No.  17.440,  2  McLean  511. 

Sec  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
S  29. 

A  plea  that  no  such  record  is  on  file  or  ex- 
hibited is  iiiHulIicicnt,  and  cannot  be  consid- 
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As  the  issue  presented  thereby  is  the  existence  of  tlie  record  which  in  the  absence 
of  statute  is  to  be  determined  by  the  court,^^  this  plea  ought  not  to  conclude  with 
an  issue  to  the  country .^^ 

4.  Sufficiency  of  Plea.  Defendant  need  not  plead  acts  or  facts  necessarily 
implied  from  facts  admitted  or  constituting  matters  of  record;^*  and  where  the 
action  is  on  a  specialty  for  money,  a  plea  of  conditions  performed  is  equivalent 
to  a  plea  of  payment.^'^  The  plea  must,  however,  tender  a  material  issue,^''  and 
offer  a  denial  going  to  the  merits  of  the  action.^''' 

5.  Verification.  Verification  by  defendant  of  a  plea  of  nil  debet  when  the 
action  is  on  a  note  or  bond  is  usually  necessary  to  put  in  issue  the  execution  of 
the  instrument.^^  too  non  est  factum  should  be  sworn  to;^'  but  as  a  rule 
verification  of  mcl  tiel  record  is  unnecessary.*" 

F.  Replication.*'  As  a  plea  of  payment  completely  answers  the  declaration 
in  an  action  of  debt,  a  replication  thereto  is  necessary.*'^  So  too  if  plaintiff  relies 
upon  the  appearance  of  defendant  in  an  action  in  which  a  judgment  was  ren- 
dered against  him  as  constituting  notice  of  its  rendition,  he  must  so  reply  to 
defendant's  plea  of  want  of  notice ;  ^  and  a  reply  to  a  plea  of  performance  should 
assign  a  particular  breach.** 

G.  DemurreP.  Mere  matters  of  form  in  a  declaration  of  debt  must  be  taken 
advantage  of  by  special  demurrer,*^  but  a  judgment  on  which  the  action  of  debt 
is  brought  does  not  thereby  become  a  part  of  the  record,  in  the  sense  that  defend- 
ant may  demur  for  defects  therein.*'' 


ered  as  a  plea  of  nul  tiel  record.  Egan  v. 
Tewksbury,  32  Ark.  43. 

As  foreign  judgments  are  only  prima  facie 
evidence  of  an  indebtedness,  nul  tiel  record  is 
not  an  appropriate  plea  in  an  action  of  debt 
thereon.  Tourigny  v.  Houle,  88  Me.  406,  34 
Atl.  3  68. 

32.  Gassner  v.  Sandford,  2  Sandf.  (N.  Y.) 
440. 

33.  Endieott  r.  Morgan,  66  Me.  456. 

34.  Curtiss  v.  Beardsley,  15  Conn.  518, 
holding  that  a  plea  by  defendant  that  he  had 
moved  an  appeal  from  judgment  rendered 
against  him  by  a  justice,  which  was  allowed, 
necessarily  implied  that  a  bond  or  recogni- 
zance was  given  on  the  appeal,  and  that  such 
fact  therefore  need  not  be  pleaded. 

35.  Hammitt  v.  Bullett,  1  Call  (Va.) 
567. 

A  legal  presumption  of  payment  should  be 
pleaded  as  payment.  Henderson  v.  Hender- 
son, 3  Den.  (N.  Y.)  314. 

36.  Williams  v.  Wann,  8  Blaekf.  (Ind.) 
477. 

A  special  plea,  denying  an  acknowledgment 

of  a  recognizance,  is  insufficient  in  an  action 
of  debt  upon  a  recognizance.  State  v.  Dailv, 
14  Ohio  91. 

37.  Frink  i'.  King,  4  111.  144,  holding  that 
a  plea  in  an  action  of  debt  for  services  ren- 
dered, where  the  declaration  set  out  as  col- 
lateral a  note  averring  to  have  been  made  by 
defendant's  clerk,  and  under  proper  author- 
ity, merely  denying  the  authority  is  bad,  as 
it  does  not  go  to  the  merits  of  the  action. 

A  plea  that  the  debtor  has  been  committed 
thereon,  without  alleging  a  discharge,  or  that 
the  debt  had  been  otherwise  satisfied,  is  in- 
sufficient in  an  action  of  debt  on  a  judgment. 
Farnsworth  r.  Tilton,  1  D.  Chipm.  (Vt.) 
297. 

38.  State  Bank  v.  Kerby,  9  Ark.  345;  Fer- 


guson V.  State  Bank,  8  Ark.  416;  McKinney  v. 
Patterson,  10'  Humphr.  (Tenn.)  493. 

The  afSdavit  is  not  part  of  the  plea,  and 
where  a  joint  plea  is  sworn  to  by  one  of  de- 
fendants only,  the  effect  of  the  affidavit  is  a 
question  for  the  court  on  the  trial  and  should 
not  be  demurred  to.  State  Bank  v.  Ward,  8 
Ark.  506. 

Verification  of  a  plea  is  not  necessary  to 
compel  joint  plaintiffs  to  prove  that  their 
cause  of  action  is  joint.  McKinney  v.  Pat- 
terson, 10  Humphr.  (Tenn.)  493. 

39.  Garnett  v.  Roper,  10  Ala.  842;  Sevier 
V.  Wilson,  8  Ark.  496. 

40.  Wright  f.  Weisinger,  5  Sm.  &  M. 
(Miss.)  210. 

41.  That  a  reply  to  immaterial  matter  does 
not  make  the  replication  bad  for  duplicity  see 
Herford  v.  Crow,  4  111.  423. 

42.  Pearl  v.  Wellman,  8  111.  311. 

Nor  will  a  general  replication  to  such  plea 
be  sufficient.  Nadenbousch  v.  McRea,  Gilm. 
(Va.)  228. 

43.  Wright  v.  Weisinger,  5  Sm.  &  M. 
(Miss.)  210. 

Form  of  replication  to  plea  of  limitation. — 

A  replication  in  an  action  of  debt,  to  a  plea 
of  limitations,  that  defendant  did,  within  six- 
teen years  before  the  action  was  brought, 
"  undertake  and  promise  to  pay,  '  while  a 
sufficient  reply  in  an  action  of  assumpsit,  is 
not  good  in  debt;  the  proper  form  being  to 
reply  that  the  cause  of  action  did  not  accrue 
to  plaintiff  within  sixteen  years  anterior  to 
the  commencement  of  the  action.  Chenot  v. 
Lefevre,  8  111.  637. 

44.  Cheshire  Bank  v.  Robinson,  2  N.  H. 
126.  See  also  Curtiss  V.  Beardsley,  15  Conn. 
518. 

45.  Probate  Judge  v.  Merrill,  6  N.  H.  256; 
Crawford  v.  Ellison,  1  Brev.  (S.  C.)  378. 

46.  Deem  v.  Crume,  46  111.  69. 
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H.  Amendments.  In  tliis  action  tlie  j^encral  rule  that  no  amendment  intro- 
ducing a  new  cause  of  action  will  be  allowed  applies/'''  So  too  it  is  proper  for 
the  court  to  refuse  an  amendment  which  would  operate  as  a  hardship  or  a  surprise.'** 
But  it  is  held  that  the  court  may  upon  certain  terms  or  conditions  allow  an  amend- 
ment of  a  declaration  on  a  recognizance  which  had  set  forth  the  facte  iu  a  manner 
appropriate  to  a  declaration  in  scire  facias.'''^ 

VI.  ISSUES  AND  PROOF. 

A.  In  General.  An  objection  to  the  jurisdiction  of  the  person  may  be  taken 
tinder  nul  tiel  record  \ and  under  a  general  plea  of  payment  parol  admissions  of 
partial  payments  are  admissible.^^  Under  ncm  est  factum^"'^  it  has  been  held  that 
proof  that  the  deed  or  bond  was  delivered  as  an  escrow  ''^  or  that  it  was  obtained 
by  fraud may  be  shown,  although  it  is  not  permissible  under  this  plea  to  show  a 
failure  of  consideration.^^ 

B.  Matters  Admissible  Under  General  Issue.  Generally  speaking  all  evi- 
dence tending  to  show  that  the  plaintiff  never  had  any  cause  of  action  or  that  he  has 
none  at  the  commencement  of  the  suit  may  be  given  under  nil  dehet  i^**  although 
want  of  consideration  may  also  be  pleaded  specially  if  defendant  so  desires.^' 

C.  Variance.  The  declaration  and  writ  must  correspond.^'^  When  plaintiff 
declares  on  a  judgment  or  matter  of  record  he  must  take  care  that  the  instrument 
offered  in  evidence  corresponds  in  amount  and  date  to  his  declaration  ;  any  vari- 
ance changing  the  legal  tenor  and  eSect  thereof  is  fatal.^'    But  a  record  showing 


47.  Postmaster-Gen.  v.  Ridgway,  19  Fed. 
Cas.  No.  11,31.3,  Gilp.  135,  holding  that  a  dec- 
laration in  debt  against  a  coobligor,  setting 
forth  a  joint  and  several  bond,  could  not  be 
amended  by  adding  a  new  count  setting  forth 
a  joint  bond  of  defendant  and  another  person. 

48.  Pinkston  v.  Stone,  3  Mo.  119. 

49.  The  terms  and  conditions  in  this  case 
being  the  relinquishment  of  costs.  State  v. 
Folsom,  26  Me.  209. 

50.  Kimball  v.  JNIerrick,  20  Ark.  12. 

51.  Rice  V.  Annatt,  8  Gratt.  (Va.)  .557. 
Tortious  injury  to  land,  in  an  action  of 

debt  for  the  price  thereof,  cannot  be  shown 
under  the  plea  of  payment.  Kachlein  v. 
Ralston,  1  Yeates  (Pa.)  571. 

Under  a  plea  of  nul  tiel  record,  payment, 
and  set-off,  in  an  action  on  a  judgment  ob- 
tained in  another  state,  defendant  cannot 
show  record  of  an  injunction  in  such  state  re- 
straining the  collection  of  such  judgment,  but 
must  plead  this  defense  specially.  Palmer  v. 
Palmer,  2  Miles  (Pa.)  373. 

52.  Issues  raised  by  plea  of  non  est  factum 
see  8  Cyc.  194,  201,  217  note  57;  2  Cyc.  917 
note  87. 

53.  Rtoytes  v.  Pearson,  4  Esp.  255. 

54.  Van  Valkenburgh  v.  Rouk,  12  Johns. 
<N.  Y.)  337. 

55.  Bollinger  v.  Thurston,  2  Mill  (S.  C.) 
447. 

56.  Connecticut. —  Anderson  v.  Henshaw,  2 
Day  272. 

Indiana. —  Stipp  v.  Cole,  1  Ind.  14G. 

Maiwe.— Clark  v.  Mann,  33  Me.  208,  hold- 
ing that  under  this  plea  in  an  action  on  a 
judgment  recovered  in  another  state  pay- 
rn(!nt  might  be  pi'ovcd. 

Ncio  .lr,rn(;tj. — Armstrong  v.  Hall,  1  N.  J.  L. 
207. 


Vew  York. —  Brown  v.  Littlefield,  7  Wend. 
454. 

Pennsylvania. —  Mannerbach  v.  Keppleman, 

2  Woodw.  137. 

Tennessee. —  Beaty  v.  McCorkle,  11  Heisk. 
593;  Gillespie  v.  Darwin,  0  Heisk.  21:  Mc- 
Gavock  V.  Puryear,  6  Coldw.  34 ;  Phoenix  Ins. 
Co.  V.  Munday,  5  Coldw.  547,  holding  that 
where  the  action  was  brought  on  a  fire-insur- 
ance policy,  proof  of  an  attempted  fraud,  or 
false  swearing  as  to  his  loss,  by  the  assured, 
might  be  given  under  this  plea. 

Virginia. —  Pant  v.  Miller,  17  Gratt.  47; 
Newton  v.  Wilson,  3  Hen.  &  jM.  470. 

United  States. —  Welsh  v.  Lindo.  29  Fed. 
Cas.  No.  17,409,  1  Cranch  C.  C.  508,  hold- 
ing that  a  former  recovery  may  be  given  im- 
der  this  plea. 

Pa5Tnent  shown  under  plea  of  nil  debet  see 

3  Cyc.  785  note  42. 

57.  Keckley  Winchester  Union  Bank,  79 
Va.  458. 

58.  For  where  the  writ  is  in  case  and  the 
declaration  in  debt  the  variance  is  fatal. 
Christian  Bank  v.  Greenfield,  7  T.  B.  Mon. 
(Ky.)  290;  Ketchum  i:  Rapelje,  1  C.  L. 
Chamb.  (U.  C.)  152. 

59.  Caldwell  i:  Bell,  3  Ark.  419  (holding 
that  a  record  showing  a  judgment  "  for  all 
costs  expended,  etc.,"  where  the  declaration 
alleged  that  judgment  was  rendered  for  a 
certain  debt  and  nine  dollars  and  thirty-two 
cents  costs  would  be  a  fatal  variance)  ;  Sum- 
mers V.  Mantz,  Ga.  Dec.  73,  Pt.  II;  Howard 
V.  Cousins,  7  How.  (Miss.)  114  (holding  that 
a  judgment  of  the  December  term,  1831,  could 
not  bo  ofTcrod  in  evidence  whore  the  doclara- 
tion  doKcril)od  it  as  tlio  Docombor  term,  1830); 
Thompson  Jameson,  1  Cranch  (U.  S.)  282, 
2  L.  ed.  109. 
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the  writ  in  a  former  suit  to  have  been  directed  to  the  coroner,  while  the 
declaration  alleged  it  to  have  been  directed  to  the  sheriff,  is  an  immaterial  vari- 
ance ;  and  as  the  amount  stated  in  the  writ''^  or  queer itur^'^  is  immaterial,"^  a 
variance  therefrom  in  the  declaration  would  likewise  be  immaterial ;  but  it  is 
otherwise  in  a  jurisdiction  where  the  same  must  be  stated  with  certainty  in  the 
writs.*''' 

VII.  EVIDENCE.''^ 

A.  Burden  of  Proof.  On  a  plea  of  no7i  est  factum  the  burden  of  proof  is 
on  plaintiff,''''  while  on  a  plea  of  payment  the  burden  is  on  defendant.^'' 

B.  Admissibility.  In  debt  on  simple  contract  any  writing  containing  evi- 
dence pertinent  to  the  issue  is  admissible  but  the  record  of  a  judgment  is  not 
itself  evidence  to  support  the  money  counts  in  debt.*'^ 

C.  Sufficiency.  On  the  general  issue  plaintiff  must  of  course  prove  all 
material  facts  on  which  his  claim  is  founded  ;™  and  where  the  liability  arises  by 
virtue  of  statute  or  depends  upon  a  compliance  with  statutory  provisions  evidence 
showing  due  compliance  must  be  offered.''^ 

VIII.  TRIAL.^2 

This  action,  although  brought  upon  a  penal  statute,  is  nevertheless  a  civil  one, 
and  the  jury  may  be  returned  to  a  second  consideration  of  the  cause,  under  a 
practice  allowing  such  procedure  in  civil  cases  only.''^  While  final  judgment  may 
be  rendered  on  detnurrer,  default,  or  nil  dicit^'^  the  whole  and  not  a  part  only  of 
the  issue  must  be  tried,"  and  judgment  cannot  be  rendered  while  a  material  plea 
remains  untried  or  undisposed  of ;    and  final  judgment  by  default  or  upon  nil 


Variance  as  to  names  of  parties  to  the  in- 
strument.—  ^Vllere  the  declaration  in  debt  on 
a  specialty  alleged  an  agreement  with  plain- 
tiff, but  from  the  instrument  itself  it  ap- 
peared to  be  with  the  trustees  of  plaintiff, 
the  variance,  in  the  absence  of  explanatory 
averments,  is  fatal.  Baltimore  Cemetery  Co. 
V.  First  Independent  Church,  13  Md.  117. 

60.  Especially  is  this  true  where  the  cor- 
oner was  by  virtue  of  his  office  competent  to 
perform  such  service.  State  Bank  v.  Mag- 
ness,  11  Ark.  343.  See  also  Fenton  v.  Wil- 
liams, 3  Mo.  228;  Paine  v.  Emeiy,  2  C.  M. 
&  R.  304,  4  Dowl.  P.  C.  191,  1  Gale  266,  4 
L.  J.  Exeh.  250,  5  Tyrw.  1097. 

61.  Fulcher  v.  Lvon,  4  Ark.  445. 

62.  Cozine  \).  Tousey,  5  Blackf.  (Ind.)  46. 

63.  See  si/pra,  V,  A;  V,  B,  5,  b,  (ii). 

64.  Emmons  t.  Bailey,  1  Strobh.  (S.  C.) 
422. 

65.  Evidence  generally  see  Evidence. 

66.  Eobards  i.  Wolfe,  1  Dana  (Ky.)  155. 
And  see  8  Cvc.  217  note  57. 

67.  Owens'c.  Chandler,  16  Ark.  651. 

68.  Marsteller  t.  Marsteller,  93  Pa.  St. 
3.30.  See  also  Welsh  v.  Lindo,  29  Fed.  Cas. 
No.  17,409,  1  Cranch  C.  C.  508,  holding  that 
in  debt  on  a  promissory  note,  a  former  re- 
covery upon  a  count  for  goods  sold  and  de- 
livered may  be  given  in  evidence,  together 
with  parol  evidence  that  judgment  was  con- 
fessed in  the  former  action  upon  and  for  the 
note  declared  upon  in  the  suit. 

69.  This  arises  from  the  fact  that  a  judg- 
ment is  simply  a  finding  by  a  court  that  one 
person  owes  another  a  certain  sum  of  money 
and  a  sentence  that  it  be  collected ;  it  is  no 
evidence  of  money  had  and  received,  loaned, 
or  account  stated.  Runnamaker  i'.  Cordray, 
54  111.  303. 


70.  McKinney  v.  Patterson,  10  Humphr. 
(Tenn.)  493. 

71.  Bradburv  f.  Cumberland  County,  52 
Me.  27. 

Debt  on  a  note  will  be  sustained  by  the 
production  of  the  note.  Gillaspie  c.  Wesson, 
7  Port.  (Ala.)  454,  31  Am.  Dec.  715. 

In  an  action  of  debt  for  a  penalty  for  cut- 
ting timber,  plaintiff  must  show  a  fee-simple 
title  in  himself  to  the  land  on  which  the 
timber  was  unlawfully  cut.  Jarrot  v. 
Vaughn,  7  111.  132;  Whiteside  v.  Divers,  5  111. 
336. 

72.  For  matters  relating  to  trial  generally 
in  civil  cases  see  Trial. 

73.  Pettis  V.  Dixon,  Kirby  (Conn.)  179. 

74.  Pettigrew  v.  Pettigrew,  1  Stew.  (Ala.) 
580'. 

75.  State  v.  Leak,  7  Blackf.  (Ind.)  462. 
But  this  does  not  preclude  plaintiff,  where 
his  declaration  contains  both  a  count  upon 
the  note  and  an  indebitatus  count  upon  an 
account  stated,  from  disregarding  the  second 
and  taking  judgment  for  the  amount  of  the 
note  upon  the  first  count,  where  defendant 
makes  default.  Pleasants  v.  State  Bank,  8 
Ark.  456. 

76.  Riley  v.  Loughrey,  22  111.  97 ;  Merri- 
weather  c.  Gregory,  3  111.  50  (holding  that 
where  defendant  pleads  nil  debet  and  also 
offers  two  special  pleas,  to  the  latter  of 
which  a  demurrer  is  sustained,  judgment  can- 
not be  given  for  plaintiff  without  disposing 
of  the  plea  of  nil  debet)  ;  Hindman  v.  Mack- 
all,  3  Greene  (Iowa)  170;  Haggin  v.  Squires, 
2  Bibb  (Ky.)  334  (holding  that  where  de- 
fendant pleads  both  nil  debet  and  mil  tiel 
record,  judgment  for  plaintiff  cannot  be  given 
on  the  plea  of  nil  debet  until  the  other  plea 
is  tried  ) . 
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dehet,  wliere  the  action  is  upon  a  l>ond  or  judgment,  should  not  be  rendered  by 
the  court  until  evidence  concerning  tlie  amount  of  damages  has  been  taken." 

IX.  VERDICT  ^'^  AND  JUDGMENT/^ 

A.  Form  —  l.  In  General  —  a.  Verdict.  The  verdict  must  correspond  to  the 
issue  presented™  and  dispose  of  the  whole  defense**'  upon  which  issue  has  been 
joined     and  if  for  plaintiff,  the  verdict  must  be  for  a  certain  sum.*' 

b.  Judgment  —  (i)  In  General.'^  The  judgment  should  be  responsive  to  the 
writ,^^  and  for  the  same  nature  of  specie  as  that  in  wliicli  tlie  debt  was  demand- 
able.^*'  But  the  judgment  will  be  referred  to  the  pleadings,  and  will  be  assumed 
to  correspond  therewith  ;  and  it  has  been  held  not  to  be  fatal  that  the  judgment 
is  entered  up  in  the  form  of  a  judgment  in  assumpsit,  if  it  is  for  the  proper 
amount.^^ 

(ii)  Against  Joint  Defendants.  If  the  action  is  against  joint  defendants 
the  judgment  must  be  against  all,®^  and  for  the  same  amount  against  each.*' 

2.  Distinguishing  Debt  From  Damages.  In  some  jurisdictions  it  has  been  con- 
sidered necessary  that  the  verdict  or  judgment  should  distinguish  the  amount 
which  is  intended  to  be  awarded  for  the  debt  and  also  the  amoimt  awarded  as 


77.  Deem  r.  Grume,  16  111.  69;  Rany  v. 
Governor,  4  Blackf.  (Ind. )  2.  See  also  Clarke 
v.  Pratt,  20  Ala.  470,  holding  that  where  by 
the  practice  of  a  state  the  rate  of  interest  on 
a  judgment  rendered  in  another  state  must 
be  tried  by  a  jury,  final  judgment  by  nil 
dehet  for  the  amount  of  the  debt  and  interest 
at  a  certain  per  cent  is  erroneous. 

78.  Verdict  generally  see  Trial. 

79.  Judgment  generally  see  Judgments. 

80.  Hawkins  v.  Rapier,  Minor  (Ala.)  113; 
Albright  v.  Tapscott,  53  N.  C.  473. 

If  a  verdict  is  substantially  an  answer  to 
the  issue  formed  in  the  case  and  tried  by  the 
jury  and  corresponds  to  the  cause  of  action 
as  set  out  in  the  declaration  it  will  be  suf- 
ficient, although  in  some  respects  informal. 
Brown  v.  Keller,  38  111.  63. 

81.  Crutcher  v.  Williams,  4  Humphr. 
(Tenn.)  345. 

82.  Ross  V.  Gill,  1  Wash.  (Va.)  87,  where 
it  was  held  to  be  no  objection  to  the  verdict 
that  it  referred  to  one  of  the  counts  only  in 
the  declaration,  the  other  count  having  been 
abandoned  by  the  parties. 

83.  Schniertz  v.  Shreeve,  62  Pa.  St.  457,  1 
Am.  Rep.  439;  Miller  v.  Hower,  2  Rawle 
(Pa.)  53. 

It  is  sufficiently  certain  if  given  for  the 
debt  claimed,  with  interest,  etc.,  subject  to  a 
credit  for  a  specified  sum  paid  at  a  specified 
date.  Barrett  Wills,  4  Leigh  (Va.)  114, 
26  Am.  Doc.  315. 

84.  It  is  a  practice  in  some  jurisdictions 
in  an  action  of  debt  to  enter  judgment  for 
the  amount  of  the  debt  to  be  discharged  on 
tlie  payment  of  the  damages  and  costs.  Oald- 
well  Richmond,  04  111.  30;  Toles  r.  Cole. 
11  111.  502;  Austin  r.  State,  11  Til.  452.  This 
procedinc  Im  m  m  iinomaly  rosnlting  from -stat- 
utory imiijv.i  I  ioiiM,  upon  comnion-lnw  prin- 
ciples; iiiid  is  tlie  usual  coursi'  in  aclioiiH  of 
debt  for  |)cnii,lties.  At  common  law  the  whole 
penalty  wns  recovered  and  execution  issued 
for  the  whole  iimount;  courts  of  chancery 
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first  interposed  to  relieve  defendant  at  law, 
and  to  restrict  the  recovery  to  the  amoimt 
of  the  injury  actually  sustained;  and  by  8  & 
9  Wm.  Ill,  c.  11,  §  8,  actions  for  debt  for 
penalties  were  so  modified  that  the  debt  was 
commuted  by  the  damages  actually  sustained. 
Harrison  v.  Park,  1  J.  J.  Marsh.  (Ky.) 
170. 

85.  Hughes  r.  Baltimore  Union  Ins.  Co..  8 
Wheat.  (U.  S.)  294,  5  L.  ed.  620,  holding 
that  it  should  therefore  be  given  either  for 
the  whole  sum  demanded,  or  show  cause  why 
it  was  given  for  a  less  sum;  otherwise  it 
would  not  appear  but  that  the  difference  still 
remained  due;  but  that  this  might  appear  by 
the  pleadings  or  by  a  remittitur  entered  by 
plaintiff.  See  also  Bullock  v.  Ballew,  9  Tex. 
498. 

The  word  "  debt,"  when  used  in  a  judg- 
ment, does  not  necessarily  make  it  a  judg- 
ment in  debt.  Foster  v.  Jared,  12  111.  451, 
holding  that  the  judgment  therein  should  be 
considered  a  judgment  in  assumpsit. 

86.  Skipwith  v.  Baird,  2  Wash.  (Va.)  165; 
Scott  V.  Call,  1  Wash.  (Va.)  115. 

87.  Cook  V.  Brister,  19  N.  J.  L.  73.  See 
also  Brown  v.  Keller,  38  111.  03. 

The  omission  of  the  word  "  debt "  from  the 
judgment  will  not  destroy  its  validity  as  a 
judgment  in  debt,  where  it  is  rendered  for  a 
specified  sum,  where  the  action  and  claim  are 
clearly  in  debt;  in  such  case  the  judgment 
will  be  referred  thereto.  Tindall  v.  Tindall, 
18  N.  J.  L.  437. 

88.  Sanford  v.  Richardson,  1  Ala.  182; 
Carroll  v.  Moeks,  3  Port.  (Ala.)  226;  Davis 
r.  Morford,  1  Morr.  (Iowa)  99. 

Where  the  distinction  between  debt  and  as- 
sumpsit has  been  obliterated  by  the  code,  the 
form  of  judgment  is  of  course  the  same  in 
either.    Knapp  i\  Kingsbury,  51  Ala.  503. 

89.  People  v.  Organ,  27  III.  2(;.  70  Am.  Deo. 
391;  IToxey  r.  Macoupin  County.  3  Til.  30; 
Peasley  y.  Boatwright,  2  Leigh  (Va.)  195. 

90.  "Howell  r.  Barrett,  8  111.  433. 
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damages,^^  and  that  it  would  be  error  to  render  a  judgment  for  damages  in  the 
aggregate;"'^  nor  could  tlie  court  amend  a  verdict  by  adding  the  amount  of  the 
penalty  of  a  bond  as  the  debt,^^  although  if  the  finding  is  for  a  part  only  of  the 
debt  due,  such  specification  need  not  be  made,  as  it  will  all  be  considered  debt.**^ 
In  other  jurisdictions  this  has  been  considered  more  of  a  technical  nicety  than  as  a 
matter  of  substance,"^  and  the  courts  have  refused  to  reverse  for  this  irregularity.^*^ 
B.  Amount  of  Recovery"^  —  l.  In  General.  It  is  a  well  settled  and  estab- 
lished rule  of  practice  that  plaintiff  in  debt  cannot  recover  beyond  the  amount 
of  damages  claimed  in  the  declaration,*"^  although  it  is  at  present  well  settled 
that  he  may  recover  a  less  sum  unless  he  is  suing  for  a  penalty  or  forfeiture, 
the  amount  of  which  is  rendered  fixed  and  certain  by  statute,  in  which  case  he 
should  recover  the  entire  sum,^  but  no  more.^    If,  however,  too  large  an  amount 


91.  Pulliam  v.  Penceimeau,  23  111.  93; 
Bowman  f.  Bartley,  21  111.  30;  Wilcoxon  v. 
Robv,  8  111.  475;  Williams  v.  State  Bank,  6 
III.  667;  Jones  v.  Lloyd,  1  111.  225;  Reece  v. 
Knott,  3  Utah  451.  24  Pac.  757. 

92.  Ros.s  V.  Taylor,  03  111.  215;  Maguire 
r.  Zenia,  54  111.  299;  Chapman  v.  Wright,  20 
III.  120;  March  v.  Wright,  14  111.  248; 
O'Conner  v.  Mullen,  11  111.  57;  Howell  v. 
Barrett,  8  111.  433;  Mager  r.  Hutchinson,  7 
111.  205;  Pattison  i'.  Hood.  4  111.  152;  Heyl 
r.  Stapp,  4  111.  95;  Jackson  v.  Haskell,  3  111. 
565;  Jones  v.  Lloyd,  1  111.  225;  Spooner  r. 
Warner,  2  111.  App.  240.  See  also  Knox  v. 
Breed,  12  111.  61.  But  compare  Guild  v. 
Johnson,  2  111.  404,  holding  that  where 
enough  evidence  is  before  the  supreme  court 
to  enable  it  to  distinguish  the  amount  of  the 
debt,  a  judgment  erroneously  entered  for 
damages  in  the  aggregate  will  be  corrected 
and  the  judgment  given  which  should  have 
been  awarded  by  the  lower  court. 

In  later  Illinois  cases  it  has  been  held  that 
this  irregvilarity  is  cured  by  the  practice  act 
of  1872.  Bowden  r.  Bowden,  75  111.  Ill; 
Rockford,  etc.,  R.  Co.  v.  Steele,  69  111.  253. 

93.  Hinckley  v.  West,  9  111.  136;  Frazier 
V.  Laughlin,  6  111.  347. 

94.  Lucas  v.  Farrington,  21  111.  31.  See 
also  Reed  v.  Pedan,  8  Serg.  &  R.  (Pa.)  263. 

95.  See  Freidly  r.  Scheetz,  9  Serg.  &  R. 
(Pa.)  156,  11  Am.  Dec.  691. 

96.  Sanford  r.  Richardson,  1  Ala.  182; 
Boardman  v.  Poland,  2  Port.  (Ala.)  431; 
Garrard  v.  Zachariah,  2  Stew.  (Ala.)  410; 
Briggs  r.  Greenlee,  Minor  (Ala.)  123;  Downs 
V.  Ladd,  4  How.  (Miss.)  40;  Ross  v.  Jackson, 
Cooke  (Tenn.)  406.  But  see  Brandon  v. 
Diggs,  1  Heisk.  (Tenn.)  472. 

97.  Damages  generally  see  Damages. 

98.  Ai-kansas. —  Pleasants  r.  State  Bank,  8 
Ark.  456;  Hudspeth  v.  Gray,  5  Ark.  157. 

Illinois. —  Russell  r.  Chicago,  22  111.  283; 
Stephens  v.  Sweeney,  7  111.'  375. 

Mississippi. —  Hudson  v.  Poindexter,  42 
Miss.  304. 

New  Jersey. —  Smock  v.  Warford,  4  N.  J.  L. 
306,  holding  that,  while  this  was  the  practice 
at  common  law,  it  had  been  modified  by  an 
early  practice  act  in  that  state. 

8outh  Carolina. —  Hale  v.  Hall,  2  Brev, 
316. 

Compare  Phillips  r.  Runnels,  Morr.  (Iowa) 
391,  43  Am.  Dec.  109. 


See  15  Cent.  Dig.  tit.  "Debt,  Action  of," 
§  47. 

99.  Connecticut. —  Perrin  v.  Sikes,  1  Day 
19. 

New  York. —  New  York  v.  Butler,  1  Barb. 
325. 

North  Carolina. —  Waugh  v.  Chafiin,  14 
N.  C.  101. 

South  Carolina. — Hale  v.  Hall,  2  Brev.  316. 

United  States.—  U.  S.  v.  Colt,  25  Fed.  Cas, 
No.  14,839,  Pet.  C.  C.  145. 

See  15  Cent.  Dig.  tit.  "  Debt,  Action  of," 
§  47. 

Blackstone  explained. —  In  3  Blackstone 
Comm.  154,  the  author,  in  discussing  the 
action  of  debt,  says :  "  For  the  debt  is  one 
single  cause  of  action,  fixed  and  determined; 
and  which,  therefore,  if  the  proof  varies  from 
the  claim,  cannot  be  looked  upon  as  the  same 
contract  whereof  the  performance  is  sued  for. 
If,  therefore,  I  bring  an  action  of  debt  for 
30/.,  I  am  not  at  liberty  to  prove  a  debt  of 
201.  and  recover  a  verdict  thereon ;  any  more 
than  if  I  bring  an  action  of  detinue  for  a 
horse,  I  can  thereby  recover  an  ox."  If  that 
learned  writer,  when  thus  laying  down  the 
proposition  that  plaintiff  must  prove  the 
whole  debt  he  claims  or  he  can  recover  noth- 
ing, merely  meant  to  say  that  where  a  special 
contract  was  laid  in  the  declaration  it  must 
be  proved  as  laid,  and  that  when  debt  is 
brought  on  a  written  instrument,  the  con- 
tract produced  in  evidence  must  correspond 
in  all  respects  Avith  that  stated  in  the  dec- 
laration, his  doctrine  was  of  course  clearly 
correct;  but  if  he  meant  to  say  that  in  every 
case  where  debt  is  brought  on  a  simple  con- 
tract, plaintiff  must  prove  the  whole  debt  as 
claimed  by  the  declaration  or  he  can  recover 
nothing,  it  is  conceived  that  he  is  opposed  by 
not  only  every  modern  decision  but  by  the 
ancient  ones  as  well.  U.  S.  v.  Colt.  25  Fed. 
Cas.  No.  14,839,  Pet.  C.  C.  145. 

1.  Dowd  V.  Seawell,  14  N.  C.  185;  Shewel 
i\  Fell,  3  Yeates  (Pa.)  17. 

2.  Dowd  V.  Seawell,  14  N.  C.  185  (holding 
that  while  damages  could  not  be  recovered 
in  debt  under  a  penal  statute,  it  was  not 
fatal  error  to  demand  them)  ;  Stroble  v. 
Large,  3  McCord  (S.  C.)  112  (holding  that 
in  an  action  for  a  penalty  it  was  erroneous 
to  render  judgment  for  a  penalty  with  in- 
lerest  from  the  date  thereof,  and  that  a  new 
trial  would  be  granted  unless  plaintiff  would 
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is  awarded,  plaintiff  may  cure  the  verdict  V>y  remitting  the  excess  and  taking/ 
judgment  for  the  amount  claimed.'' 

2.  Allowance  of  Interest.''  Where  the  statute  has  limited  tlie  liability  of  an 
oiBcer  for  an  escape  to  the  amount  of  tluj  debt  and  damages,  interest  is  not  recov- 
erable;^ nor  is  interest  recoverable  in  debt  for  rent.**  When  properly  recover- 
able, if  it  is  not  specifically  claimed  as  such  in  the  declaration,"'  or  not  allowable 
as  such  under  the  count  em[)loyed,^  interest  should  be  awarded  as  damages  for 
the  detention  of  the  debt ;  and  when  allowed  as  such  the  judgment  must  clearly 
show  the  exact  amount  on  which  interest  was  intended  to  be  awarded.^ 


DEBT  BY  SIMPLE  CONTRACT.  A  debt  where  the  contract  upon  which  the 
obligation  arises  is  neither  ascertained  by  matter  of  record,  nor  yet  by  deed  or 
special  instrument,  but  by  mere  oral  evidence,  the  most  simple  of  any,  or  by  notes 
unsealed,  which  are  capable  of  more  easy  proof,  and  (therefore  onlyj  better  than 
a  verbal  promise.^    (See  Debt  ;  and,  generally.  Debt,  Action  of.J 

Debt  by  specialty.  A  debt  whereby  a  sum  of  money  becomes,  or  is 
acknowledged  to  be,  due  by  deed  or  instrument  under  seal.^  (See  Debt  ;  and, 
generally,  Debt,  Action  of.) 

Debt  contracted.^  A  term  which  indicates  that  a  debtor  has  come  under 
a  voluntary  obligation  to  a  creditor,*  and  in  its  ordinary  acceptation  it  will  include 
liabilities  incurred.^    In  an  enlarged  or  literal  sense,  these  words  may  be  used  to 


remit  the  interest  or  damages  found  by  the 
jury  beyond  the  amount  of  the  penalty). 

3.  Stephens  r.  Sweeney,  7  111.  375. 
Nominal  damages  should  not  be  awarded  in 

a  judgment  for  debt  rendered  on  default; 
such  judgment  should  be  for  the  debt  and 
costs  and  no  more.  People  v.  Hallett,  4  Cow. 
(N.  Y.)  67. 

4.  Interest  as  damages  generally  see  Dam- 
ages ;  Interest. 

5.  Rawson  v.  Dole,  2  Johns.  (K  Y.)  454. 

6.  Newton  v.  Wilson,  3  Hen.  &  M.  (Va.) 
470.    See,  generally.  Landlord  and  Tenant. 

7.  March  v.  Wright,  14  111.  248.  See  also 
Brooke  v.  Gordan,  2  Call  (Va.)  212. 

If  it  is  the  duty  of  a  clerk  to  issue  execu- 
tion for  the  principal  with  interest  from  the 
time  a  bill  becomes  payable  until  payment  is 
made,  a  judgment  in  debt  on  a  bill  single 
may  be  entered  for  the  interest  as  well  as  the 
principal,  although  interest  is  not  demanded 
in  the  declaration.  Baird  v.  Peter,  4  Munf. 
(Va.)  76. 

8.  North  River  Meadow  Co.  v.  Christ 
Church,  22  N.  J.  L.  424,  53  Am.  Dec.  258, 
holding  that  interest  as  such  cannot  be  re- 
covered in  an  action  of  debt  under  a  count 
for  money  borrowed.  See  also  Reece  v.  Knott, 
3  Utah  451,  24  Pac.  757. 

9.  Woostcr  f.  Clarke,  2  Ark.  101. 

1.  Stockwoll  V.  Coleman,  10  Ohio  St.  33,  38 
[ci'Mnq  2  Blaekstono  Comm.  465]. 

2.  Kimball  1).  Whitney,  15  Ind.  280,  283 
[citing  2  Blaekstono  Coram.  465]  ;  Kerr  v.  Ly- 
decker,  51  Ohio  St.  240,  252,  37  N.  E.  267, 
23  L.  R.  A.  842  [oitinfj  2  Bliickstone  Comm. 
465]  ;  Tyler  i:  Winslow,  15  Oliio  St.  364,  366; 
Stockwe'll  r.  (!olcnian,  10  Ohio  SI,.  33,  38; 
OrlnaiiH  Dist.  I'rol.atc  Ct.  f.  Cliihl,  51  Vt.  82, 
86  [f/uf)liiifi  2  I'liicksi  one  f!onim.  465  |. 

3.  "  Debt  contracted  "  in  the  erection  of  a 
building  within  tlic  purview  of  the  nvA.H  re- 
garding nicciianic'H  licnn  hcc.  McCall  V.  East- 
wick,  2  Miles  (  I'M,.)  45,  47. 
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Within  the  meaning  of  a  constitution  or  a 
statute  see,  as  to  the  purport  of  these  words, 
Schuessler  v.  Dudley,  80  Ala.  547,  551,  2  So. 
526,  60  Am.  Rep.  124. 

4.  Whiteacre  v.  Rector,  29  Gratt.  (Va.) 
714,  715,  26  Am.  Rep.  420. 

5.  State  v.  O'Neil,  7  Oreg.  141,  142  [quoted 
in  Flanagan  v.  Forsythe,  6  Okia.  225,  229, 
50  Pac.  152],  where  the  court,  in  construing 
U.  S.  Rev.  St.  (1878)  §  2296,  said:  ''The 
words  '  debts  contracted "  do  not  necessarily 
mean  debts  or  obligations  incurred  by  an 
agreement  of  parties.  The  word  '  contract ' 
has  a  more  extensive  signification  than  to 
make  an  agreement.  Debts  contracted  in  the 
ordinary  acceptation  of  the  term  will  include 
liabilities  incurred." 

Applied  to  a  neglect  of  duty. —  Where  a 
statute  rendered  certain  officers  of  a  corpo- 
ration liable  in  case  of  neglect  of  duty  "  for 
all  debts  of  such  corporation  contracted  dur- 
ing the  period  or  any  such  neglect  or  refusal," 
the  court  said :  "  There  cannot  be  a  '  debt 
contracted  '  without  two  or  more  contracting 
parties,  one  of  whom  in  this  case  miist  be 
the  corporation.  The  phrase  therefore  neces- 
sarily implies  some  act  on  the  part  of  the 
corporation  with  some  party  dealing  with  it, 
whereby  an  obligation  is  incurred,  the  com- 
pany receiving  and  the  other  party  giving 
credit  on  the  faith  of  their  solvency  and 
proper  organization  as  a  corporation."  Arm- 
strong V.  Cowles,  44  Conn.  44,  48.  And  see 
Bolin  r.  Brown,  33  Mich.  257,  265  [citing 
Fox  V.  Hills,  1  Conn.  295],  where  the  court, 
in  speaking  of  a  person's  cause  of  action 
against  a  corporation  for  a  tort,  said:  "A 
l(>gal  liiibility  would  have  existed,  but  it 
woultl  be  a  gross  abuse  of  terms  to  call  it  a 
debt  contracted." 

"  The  words  '  debts  contracted  '  before  and 
after  the  passage  of  n  law,  etc.,  must,  c,v  vi 
terndni,  mean  all  debts,  and  not  some  par- 
tioular  debts   to  the  exclusion  of  others." 
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indicate  any  kind  of  a  just  demand  incurred.''  (See  Debt;  and,  generally,  Debt, 
Action  of.) 

Debtee,    a  person  to  whom  a  debt  is  due  ;  a  Ckeditor,'''  q^.  v. 

Debt  of  record,  a  sum  which  appears  to  be  due  by  the  evidence  of  a 
court  of  record ;  ^  a  contract  of  the  highest  nature,  being  established  by  the 
sentence  of  a  court  of  judicature  ;  ^  any  specific  sura  of  money  adjudged  to  be 
due  from  the  defendant  to  the  plaintiff  in  an  action.^"  (See  Debt  ;  and,  generally. 
Debt,  Action  of.) 

Debtor."  A  person  who  owes  another  anything,  or  is  under  obligation, 
arising  from  express  agreement,  implication  of  law,  or  from  the  principles  of 
natural  justice,  to  render  and  pay  a  sura  of  money  to  another ;  one  who  by 
reason  of  an  existing  obligation  is  or  may  become  liable  to  pay  money  to  another 
whether  such  liability  is  certain  or  contingent ;  every  one  who  owes  to  another 
the  performance  of  an  obhgation  ; "  the  person  who  has  engaged  to  perform 


Darling  v.  Berry,  13  Fed.  659,  664,  4  McCrary 
470. 

6.  In  re  Radway,  20  Fed.  Cas.  No.  11,523, 
3  Hughes  609. 

7.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  18]. 

8.  Indiana. —  Kimball  v.  Whitney,  15  Ind. 
280,  283  [citing  2  Blackstone  Comm.  465]. 

Kansas. —  Burnes  r.  Simpson,  9  Kan.  058, 
064  [citing  2  Blackstone  Comm.  465]. 

New  York. —  Lewis  v.  Armstrong,  8  Abb. 
X.  Cas.  385,  389  [citing  2  Blackstone  Comm. 
4651. 

07uo.— Tyler  v.  Winslow,  15  Ohio  St.  364, 
366  [citing  2  Blackstone  Comm.  465]. 

United  States. —  Carver  v.  Braintree  Mfg. 
Co.,  5  Fed.  Cas.  No.  2,485,  2  Story  432,  450 
[quoting  3  Blackstone  Comm.  160]. 

Canada.— Reg.  v.  Creelman,  25  Nova  Sco- 
tia 404,  418. 

9.  Burnes  v.  Simpson,  9  Kan.  658,  664 
[quoting  2  Blackstone  Comm.  464,  465] ; 
Lewis  V.  Armstrong,  8  Abb.  N.  Cas.  (N.  Y.) 
385,  389;  Carver  v.  Braintree  Mfg.  Co.,  5 
Fed.  Cas.  No.  2,485,  2  Story  432,  450. 

10.  Lewis  V.  Armstrong,  8  Abb.  N.  Cas. 
'N.  Y.)  385,  389  [citing  2  Blackstone  Comm. 
465].  And  see  Matter  of  Cotton,  2  N.  Y. 
Leg.  Obs.  370,  371. 

11.  Distinguished  from  "creditor"  see 
New  Haven  Steam  Saw-Mill  Co.  v.  Fowler, 
28  Conn.  103,  108. 

"  Debtor  "  and  "  delinquent  debtor  "  as  used 
in  a  statute  in  relation  to  assignments  for 
the  benefit  of  creditors  see  Matter  of  H.  Herr- 
man  Lumber  Co.,  21  N.  Y.  App.  Div.  514, 
516,  48  N.  Y.  Suppl.  509. 

"  Debtor "  as  used  in  a  statute  relative  to 
usury  see  GiflFord  v.  Whitcorab,  9  Cush. 
(Mass.)  482,  484. 

"Debtors  to  the  bank." — In  a  ease  involv- 
ing the  winding  up  of  a  bank  pursuant  to 
statute,  the  court  said :  By  debtors  to  the 
bank  are  meant  all  those  who,  at  the  appoint- 
ment of  the  receiver,  M-ere  liable  to  the  bank 
for  the  payment  of  money,  whether  their 
liability  had  matured  or  not,  and  without 
any  regard  to  the  exact  nature  of  the  lia- 
bility, whether  as  principal  or  surety."  Davis 
V.  Industrial  IMfg.  Co.,  114  N.  C.  321,  328, 
19  S.  E.  371,  23  L.  E.  A.  322. 

"  The  term  '  any  debtor '  [as  used  in  an 
insolvent  act]  includes  anj'  one  who  is  capa- 
ble of  contracting  a  debt,  and  has  done  so." 


Kinney  v.  Sharvey,  48  Minn.  93,  96,  50  N.  W. 
1025. 

12.  Keith  v.  Hiner,  63  Ark.  244,  247,  38 
S.  W.  13;  Melvin  v.  State,  121  Cal.  16.  24, 
53  Pac.  416;  Stanly  v.  Ogden,  2  Boot  (Conn.) 
259,  262.  See  also  Sands  v.  Codwise,  4 
Johns.  (N.  Y.)  536,  557,  4  Am.  Dec.  305, 
where  the  court,  in  speaking  of  a  bankrupt 
law,  said :  "  The  word  debtor  seems  to  have 
leen  intended  as  a  correlative  to  the  words 
dtht,  duty  or  demand." 

"  The  relation  of  debtor  and  creditor  may 
arise  by  direct  agreement,  or  breach  of  duty 
between  the  parties."  Commercial  Nat.  Bank 
V.  Taylor,  64  Hun  (N.  Y.)  499,  502,  19 
N.  Y.  Suppl.  533.  But  see  Whiteacre  v. 
Hector,  29  Graft.  (Va.)  714,  715,  26  Am. 
Rep.  420,  where  the  court  said :  "  The  rela- 
tion of  debtor  and  creditor  implies,  as  of 
course,  that  the  one  has  given  credit  to  the 
ether  in  a  contract." 

May  include  corporations. — "  The  term 
'  debtor  '  is  a  broad  one,  and  must  include  cor- 
porations likewise  with  individuals  and  part- 
nerships. We  know  of  no  principle  of  con- 
struction which  would  justify  this  court  in 
holding  that  the  word  '  debtor/  as  here  used, 
does  not  include  corporations."  Merced  Bank 
V.  Ivett,  127  Cal.  134,  137,  59  Pac.  393.  See 
j.lso  In  re  Levin,  (Cal.  1900)  63  Pac.  335, 
336  ( where  it  is  said :  "  The  word  '  debtor  ' 
[in  an  insolvent  law]  includes  partnerships 
and  corporations  " )  ;  South  Carolina  R.  Co. 
V.  McDonald,  5  Ga.  531,  535  (where  it  is 
said:  "  Tliose  Avords  [in  a  statute]  are  'per- 
son,' '  party,'  '  defendant,'  '  debtor.'  Either  of 
these  words  describe  a  corporation  " ) . 

13.  Sonnesyn  v.  Akin,  (N.  D.  1903)  97 
N.  W.  557,  560.  Sec  also  Cal.  Civ.  Code 
(1899),  §  3429;  Mont.  Civ.  Code  (1895), 
I  4480. 

Includes  a  bankrupt. —  In  U.  S.  v.  Pusey, 
27  Fed.  Cas.  No.  16,098,  the  court  said:  "  In 
order  to  be  a  bankrupt  a  person  must  first 
be  a  debtor.  But  a  bankrupt,  in  the  sense 
of  the  English  act,  as  well  as  of  our  own, 
is  a  debtor,  and  something  more.  He  is  a 
dtbtor  who  has  committed  an  act  of  bank- 
ruptcy, declared  to  be  such  by  the  bankrupt 
law."  And  see  Buckingham  v.  McLean,  13 
How.  (U.  S.)  151,  167,  14  L.  ed.  91;  Rex  v. 
Jones,  4  B.  &  Ad.  345,  349,  24  E.  C.  L. 
156. 

14.  N.  D.  Civ.  Code  (1899),  §  5113. 
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some  obligation  ;  one  who  owes  a  debt ;  he  wlio  may  be  constrained  to  pay  wliat 
lie  owes ; one  who  owes  anything  to  anotlier,  as  money,  goods,  or  serviccB." 
(Debtor :  Account  Stated,  see  Accounts  and  Accountxnc.  Arrest  of,  see 
Arrest.  Certiorari  to  lieview  Proceedings  Against  Fraudulent,  Insolvent  or 
Poor,  see  Cektioraki.  Examination  in  Supplementary  Proceedings,  see  Execu- 
tions. Imprisonment  of,  see  Arrest.  See,  also,  generally,  Assignments  Foe 
Benefit  of  Creditors  ;  Bankruptcy  ;  Compositions  With  Creditors  ;  Credi- 
tors' Suits;  Debt,  Action  of;  Fraudui.ent  Conveyances;  Insolvency; 
Marshaling  Assets  and  Securities  ;  Novation.) 

Decalogue.    The  ten  commandments  given  by  God  to  Moses.^ 

DECAPITATION.    The  act  of  beheading.^^ 

Decay,  a  gradual  failure  of  health,  strength,  soundness,  prosperity ;  any 
species  of  excellence  or  perfection  declined  to  a  worse  or  less  perfect  state.^^ 

Decease.  As  a  noun,  death ;  departure  from  life.^^  As  a  verb,  to  depart 
from  this  life  ;  to  die.^^    (See,  generally.  Death  ;  Descent  and  Distribution.; 

Deceased.  Departed  from  life ;  dead.^'^  (See,  generally,  Death  ;  Descent 
and  Distribution  ;  Wills.) 

Decedent.^  A  deceased  person.^^  As  defined  by  statute,  either  a  testator 
or  a  person  dying  intestate.^*"  (Decedent :  Actions  by  or  against,  see  Abatement 
AND  Revival.  Appeals  by  or  against,  see  Appeal  and  Error.  Declarations 
against  Interest  of,  see  Evidence.  Escheat  of  Estate  of,  see  Escheat.  Estates 
of,  see  Descent  and  Distribution  ;  Executors  and  Administrators  ;  Wills. 
Testimony  as  to  Transactions  With,  see  Witnesses.) 

Deceit.    See  Fraud. 


"  The  word  '  debtor,'  in  its  broad  sense, 

implies  liability,  and  if  our  exemption  stat- 
ute is  taken  as  having  been  enacted  with  the 
view  that  the  words  '  creditor  '  and  '  debtor  ' 
were  to  be  understood,  although  not  used, 
then,  in  view  of  the  purpose  and  spirit  of 
the  law,  they  should  be  given  their  broadest 
meaning."  Rudd  v.  Ford,  91  Ky.  183,  186, 
15  S.  W.  179,  12  Ky.  L.  Rep.  740. 

15.  Merrick  Civ.  Code  La.  (1900)  art. 
3556,  subs.  21. 

The  term  "  debtor "  clearly  embraces  the 
indorser  of  a  promissory  note  before  ma- 
turity. Dodson  V.  Taylor,  53  N.  J.  L.  200, 
204,  21  Atl.  293,  where  it  is  said:  "From 
the  time  of  endorsement,  he  is  bound  for  the 
payment  of  the  debt,  and  a  person  so  cir- 
cumstanced is,  in  both  common  and  legal 
pai'lance,  a  debtor." 

16.  Scott  V.  Davenport,  34  Iowa  208,  213 
^citing  Bouvier  L.  Diet.]. 

17.  Beste  v.  Berastain,  20  N.  Brunsw.  106, 
109  [quoting  Worcester  Diet.]. 

'   18.  Black  L.  Diet. 

19.  Rapalje  &  L.  L.  Diet,  where  it  is  said 
that  this  mode  of  punishment  was  formerly 
lesorted  to  in  cases  of  treason,  and  is  still 
employed  in  some  countries. 

20.  "Fi8k  V.  Spring,  25  Hun  (N.  Y.)  307, 
.'iOO,  1  N.  Y.  Civ.  Proc.  378,  384  \  quoting 
Wel)ster  Diet.]. 

"  The  decay  of  wood  is  gradual  in  its  na- 
ture, iinp('iceptil)le  in  its  progress,  and  neces- 
sarily involves  unsoundiu'ss  or  rottenness. 
'J'he  woi'il  (lecay,  in  its  ii,ppr()])riiit,e  sense, 
shows  tlie  true  source  of  unsoundnesH  or  rot- 
tenness, in  the  pjirlicuhir  instnnee  [the  ciise 
of  a  veHHcl]."  Steinmetz  r.  U.  S.  Insurance 
Co.,  2  Serg.  &  R.  (I'a.)  293,  298. 

21.  ISnrrill  li.  Diet. 

"The  decease  of  either  of  them  rehildren] 


leaving  a  family "  as  used  in  a  will  see 
Rickards  v.  Gray,  6  Houst.  (Del.)  232,  271. 

22.  Webster  Diet,  [quoted  in  Matter  of 
Zeph,  50  Hun  (N.  Y.)  523,  524,  3  N.  Y. 
Suppl.  460]. 

23.  Century  Diet. 

"  Deceased  child "  as  used  in  a  will  see 
Bell  V.  Smalley,  45  N.  J.  Eq.  478,  485,  18 
Atl.  70. 

"  Deceased  debtor "  as  used  in  a  bankrupt 
act  see  Hasluck  r.  Clark,  [1899]  1  Q.  B. 
699.  702,  68  L.  J.  Q.  B.  486,  80  L.  T.  Ren. 
N.  S.  454,  6  Manson  146,  47  Wkly.  Rep.  471. 

"  Deceased  grandchild  or  grandchildren  "  as 
used  in  a  will  see  Scott  v.  West,  63  Wis.  529, 
533,  24  N.  W.  161,  25  N.  W.  18. 

"  Deceased  legatee  "  as  used  in  a  will  see 
Hills  V.  Barnard,  152  Mass.  67,  72,  25  N.  E. 
90,  9  L.  R.  A.  211. 

"  Deceased  person  "  and  "  the  deceased,"  as 
used  in  a  statute  imposing  estate  duty  and 
settlement  duty,  menn  "  the  same  thing  — 
namely,  a  person  dying  after  the  commence- 
ment of  that  Act."  In  re  Gibbs,  40  Wklv. 
Rep.  477,  478. 

24.  This  term,  which  is  becoming  a  com- 
mon one  in  our  jurisprudence,  is  closely 
formed  from  the  Latin  participle,  dccedens, 
and  like  that,  strictly  signifies  "  deceasing." 
Burrill  L.  Diet. 

25.  Webster  Diet,  [quoted  in  Matter  of 
Ze])h,  50  Hun  (N.  Y.)  523,  524,  3  N.  Y. 
Su|)])l.  4(i0]. 

26.  Md.  Pub.  Gen.  Laws  (1888).  p.  2,  art. 
1,  S  5. 

The  word  "  decedent "  as  used  in  N.  Y. 
Code  Civ.  Proc.  Si?  2()(i0-20(i5,  autiiorizing  siir- 
rogiites  to  grunt  letters  of  administration, 
does  not  inelu(h>  |)ersons  civilly  dead.  Nhit- 
ter  of  Zci)h,  50  Ihin  523,  524,  3  N.  Y.  Suppl. 
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DECEITFULLY.  In  a  manner  or  with  a  view  to  deceive.^'  (See,  generally, 
Fraud.) 

Deceitful  plea.  A  sham  plea ;  one  where  tJie  facts  stated  are  obviously 
false,  on  tlie  face  of  the  plea.^^    (See,  generally.  Pleading.) 

Deception.  The  act  of  deceiving  —  the  intentional  misleading  of  another  by 
a  falsehood  spoken  or  acted ;  Fkaud,  c[.  v.,  Cheat,  q.  v.,  Craft,  q.  v.,  Collu- 
sion, q.  v.,  used  to  deceive  and  defraud  others.^"    (See,  generally.  Fraud.) 

DECEPTIS  NON  DECIPIENTIBUS,  jura  SUBVENIUNT.  a  maxim  meaning 
"The  laws  help  or  succor  persons  who  are  deceived,  not  those  deceiving." 

Decide.    To  determine,  to  form  a  definite  opinion      to  render  judgment.^^ 

Decided.    Determined,  ended,  concluded.^* 

DECIPI  QUAM  FALLERE  EST  TUTIUS.  A  maxim  meaning  "  It  is  safer  to  be 
deceived  than  to  deceive." 

DECISION.^^    a  word  which  has  been  used  as  signifying  the  judgment  of  the 


27.  Webster  Diet,  [quoted  in  Dougherty's 
Contested  Election,  6  Pa.  Co.  Ct.  507,  509]. 

28.  Gray  v.  Gidiere,  4  Strobh.  (S.  C.)  438, 
443. 

29.  Hall  V.  State,  134  Ala.  90,  118,  32  So. 
750;  Suther  f.  State,  118  Ala.  88,  99,  24 
So.  43. 

30.  English  L.  Diet. 

31.  Trayner  Leg.  Max. 

32.  Webster  Diet,  [cited  in  Darden  v. 
Lines,  2  Fla.  569,  571]. 

Applied  to  functions  of  a  jury. —  "  '  To  de- 
cide '  includes  the  power  and  right  to  de- 
liberate, to  weigh  the  reasons  for  and  against, 
to  see  which  preponderate,  and  to  be  governed 
bv  that  preponderance."  Com.  v.  Anthes,  5 
Gray  (Mass.)  185,  253. 

33.  Webster  Int.  Diet,  [quoted  in  Milford, 
etc.,  R.  Co.'s  Petition,  68  N.  H.  570,  576,  36 
Atl.  545]. 

34.  Webster  Diet,  [cited  in  Darden  v. 
Lines,  2  Fla.  569,  571]. 

"  Decided,"  or  "  took  part  in  the  decision  " 
as  applied  to  the  participation  cf  a  judge  in 
the  disposition  of  a  case  see  Corning  v.  Slos- 
son,  16  N.  Y.  294,  296. 

Applied  to  an  election  contest. —  Where  a 
statute  provided  that  "  t  he  person  holding 
■uhi  certificate  of  election  may  give  bond, 
(jualify  and  take  the  oifice  .  .  .  and  exercise 
the  duties  thereof  until  ihe  contest  shall  be 
decided,  and  if  the  contest  be  decided  against 
him,  the  court  .  .  .  shall  make  an  order  for 
him  to  give  up  the  office  to  the  successful 
party  in  the  contest,"  the  court  said:  "If 
the  contest  is  '  decided '  whenever  final  judg- 
uient  is  rendered  by  the  circuit  court,  then, 
according  to  the  very  terms  of  the  section 
under  review,  the  right  of  the  certificate 
holder  to  exercise  the  duties  cf  the  office 
only  lasts  '  until  the  contest  be  'iecided,'  pro- 
vided it  '  be  decided  against  him.'  "  State 
V.  Woodson,  128  Mo.  497,  514,  31  S.  W.  105. 

35.  Bouvier  L.  Diet,  [citing  Lofft  Max.]. 

36.  This  is  "  a  popular,  and  not  a  technical 
or  legal,  word."  Ex  p.  Kent  County  Coun- 
cil, [1891]  1  Q.  B.  725,  728,  55  J.  P.  647,  60 
L.  J.  Q.  B.  435,  65  L.  T.  Rep.  >(.  S.  213,  39 
Wkly.  Rep.  465.  And  it  "  is  a  very  compre- 
hensive term."  Pierre  Water-Works  Co.  v. 
Hughes  County,  5  Dak.  145,  37  N.  W.  733. 

Distinguished  from  "  argument "  see  Gail- 
lard  V.  Trenholm,  5  Ricn.  (S.  C.)  356,  360. 


Distinguished  from  "  opinion." — "  A  de- 
cision of  the  Court  is  its  judgment,  the  opin- 
ion is  the  reasons  given  for  that  judgment." 
Houston  V.  Williams,  3  3  Cal.  24,  27,  73  Am. 
Dec.  565  [quoted  in  Craig  v.  I5ennent,  158 
Ind.  9,  13,  62  N.  E.  273;  Adams  v.  Yazoo, 
etc.,  R.  Co.,  77  Miss.  194,  304.  24  So.  200, 
317,  28  So.  956].  But  see  Pierce  r.  State, 
109  Irid.  535,  10  N.  E.  302,  holding  that  an 
exception  to  the  "  opinion "  of  the  court  in 
overruling  a  motion  for  a  new  trial  instead 
of  to  its  "  decision,"  which  is  more  tech- 
nically accurate,  is  sufficient  to  present  the 
question  for  review. 

Distinguished  from  "  ruling "  see  State  v. 
O'Brien,  18  Mont.  1,  5,  43  Pae.  1091,  44  Pac. 
399. 

Distinguished  from  "verdict."— "  The  terms 
'  verdict '  or  '  decision,'  as  used  in  the  stat- 
ute, have  reference  to  the  finding  upon  the 
facts,  the  term  '  verdict '  signifying  the  find- 
ing by  the  jury,  and  the  term  '  decision '  the 
finding  by  the  court.  The  judgment  or  decree 
is  not  the  decision,  but  follows,  and  is  based 
upon  the  verdict  of  the  jury  or  the  decision 
of  the  court."  Evansville,  etc.,  R.  Co.  v. 
Maddux,  134  Ind.  571,  573,  33  N.  E.  345, 
34  ]Sr.  E.  511.  And  see  Marshall  v.  Golden 
Fleece  Gold,  etc.,  Min.  Co.,  16  Nev.  156,  172, 
where  it  is  said:  "It  hos  been  decided  by 
the  supreme  court  of  Californi.a,  and,  we 
think,  correctly,  that  the  terms  "  verdict  and 
decision,'  as  used  in  the  statute,  are  apposi- 
tional ;  and  that  what  is  predicted  of  one, 
is,  also,  of  the  other." 

Synonymous  with  "  ascertainment  and  li- 
quidation."—  In  U.  S.  V.  Cousinery,  25  Fed. 
Cas.  No.  14,878,  7  Ben.  251,  the  court  said: 
"  The  14tli  section  of  the  act  of  1864  [rela- 
tive to  customs  duties],  uses  the  phrase  'de- 
cision of  the  collector  of  customs,'  and  tlie 
phrase  '  ascertainment  and  liquidation  of  the 
duties  by  the  proper  officers  of  the  customs,' 
as  synonymous  phrases."  And  see  U.  S.  i>. 
Beebe,  117  Fed.  070,  679,  where  the  court, 
in  speaking  of  a  customs  administrative  act, 
said:  "The  'ascertainment  and  liquidation 
of  duties  '  is  plainly  a  '  decision '  within  the 
meaning  of  the  section." 

Synonymous  with  "  judgment." — Where  a 
statute  provided  that  an  application  for  a 
new  trial  must  be  made  at  the  term  at  which 
the  verdict,  report,  or  decision  is  rendered. 
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court  a  judgment  given  by  a  conripetcnt  tribunal ; '-^  the  findings  ;  ^  tlie  findings 
of  fact;*"  the  fiiHliiig  by  the  court upon  wiiicli  a  decree  or  judgment  niay  be 
entered;'''^  the  judicial  opinion,  oral  or  written,  pronounced  or  delivered,  upon 
which  the  judgment  or  ordei-  h  founded;*'-  the  written  statement  of  the  court's 


the  court  said :  "  '  Decision,'  as  used  in  that 
section,  has  the  same  meaning  as  the  word 
'  judgment.'  "  Board  of  Education  v.  State, 
7  Kan.  App.  020,  52  Pac.  406,  407  [citing 
Houston  V.  Williams,  13  Cal.  24,  27,  73  Am. 
Dee.  505].  But  see  WoUley  ?;.  MePherson, 
61  Kan.  492,  494,  59  Pac.  1054,  where  a  stat- 
ute provided  that  "  appeals  shall  be  allowed 
from  the  decision  of  the  probate  court  to  the 
district  court,"  etc.,  and  the  court  said: 
"  The  word  '  decision  '  used  in  this  statute  is 
one  of  broader  signification  than  judgment. 
It  is  generic  in  meaning  and  includes  rulings 
of  the  probate  court,  whether  technically 
termed  orders  or  judgments."  And  see  Buck- 
eye Pipe  Line  Co.  v.  Fee,  62  Ohio  St.  543,  555, 
57  N.  E.  446,  78  Am.  St.  Rep.  743,  where  it 
is  said :  "  It  is  true  that  in  an  abstract  sense 
there  is  a  shade  of  difference  between  the  im- 
port of  the  word  '  decision '  and  the  word 
'  judgment.'  " 

"  Written  decision." —  Where  a  statute  de- 
fines the  findings  and  conclusions  of  the  court 
as  a  "  written  decision,"  and  concludes  with 
the  provision  that  "  judgment  upon  the  de- 
cision shall  be  entered  accordingly,"  the  court 
said:  "This  'written  decision,'  is  something 
which  must  precede  the  judgment,  and  upon 
which  it  is  entered,  as  upon  tne  verdict  of  a 
jury."    Corbett  r.  Job,  5  Nev.  201,  205. 

37.  Houston  v.  Williams,  13  Cal.  24,  27,  73 
Am.  Dee.  565;  Rapalje  &  L.  L.  Diet,  [quoted 
in  Milford,  etc.,  R.  Co.'s  Petition,  68  N.  H. 
570,  576,  36  Atl.  545];  Wharton  L.  Lex. 
[quoted  in  Buckeye  Pipe  Line  Co.  v.  Fee,  62 
Ohio  St.  543,  555,  57  N.  E.  446,  78  Am.  St. 
Eep.  743]. 

"  To  constitute  a  '  decision '  within  the 
meaning  of  the  statute  [relative  to  new 
trials],  it  must  be  a  final  decision  of  the 
court  upon  an  issue  or  issues  under  the  plead- 
ings." Ashton  V.  Thompson,  28  Minn.  330, 
336,  9  N.  W.  876. 

That  a  "  nonsuit "  is  not  a  "  decision  "  see 
1  Cyc.  77  note  83. 

38.  Bouvier  L.  Diet,  [quoted  in  Halbert 
V.  Alford,  (Tex.  Sup.  1891)  16  S.  W.  814,  815]. 

"  The  refusal  of  the  judge  to  do  a  minis- 
terial act  can  hardly,  with  propriety,  be 
called  a  '  ruling  '  or  '  decision.'  "  Cruse  v. 
McQueen,  (Tex.  Civ.  App.  1894)  25  S.  W. 
711,  712. 

That  a  decree  pro  confesso  or  by  default  is 
manifestly  not  a  "  decision  "  as  contemplated 
by  a  statute  see  Kerosene  Lamp  Heater  Co. 
V.  Monitor  Oil  Stove  Co.,  41  Ohio  St.  287,  293. 

39.  Dodge  w.  Pope,  93  Tnd.  480,  484 ;  Jones 
V.  Jones,  91  Ind.  72,  76;  Weston  r.  Johnson, 
48  Ind.  1,  2. 

Including  "  decision "  in  making  up  judg- 
ment-roll see  (Jiirr  v.  Spaulding,  2  N.  D.  414, 
417.  51  N.  \V.  807. 

The  word  "  decisions  "  as  used  in  a  statute 
in  reflation  to  practice  embraces  the  findings 
both  of  fact  and  of  law.  Kahn  V.  Central 
SincHing  Co.,  2  IK.iih,  371,  383. 


40.  Froman  v.  Patterson,  10  Mont.  107, 
113,  24  Pac.  692,  where  it  is  said:  "If  the 
decision  of  the  issue  was  made  by  a  juiy  it  is 
usually  termed  a  '  verdict,'  if  made  by  a 
referee,  or  by  tiie  judge  trying  an  issue  with- 
out a  jury,  the  determination  of  the  issue  of 
fact  is  usually  termed  the  '  decision '  or  '  find- 
ings of  fact.' "  And  see  Hibernia  Sav.,  etc., 
Soc.  V.  Moore,  68  Cal.  156,  159,  8  Pac.  824, 
where  it  is  said:  "The  'decision'  includes 
rot  only  the  conclusions  of  law,  but  the  facts 
found." 

The  word  "  decision "  and  the  phrase 
"finding  of  fact"  as  used  in  the  constitution 
limiting  appeals  to  the  court  of  appeals  are 
construed  in  People  v.  Barker,  152  N.  Y.  417, 
434,  46  N.  E.  875. 

41.  Evansville,  etc.,  R.  Co.  v.  Maddux,  134 
Ind.  571,  573,  33  N.  E.  345,  34  N.  E.  511; 
Matter  of  Winslow,  12  Misc.  (N.  Y.)  254, 
256,  34  N.  Y.  Suppl.  637. 

Applied  to  an  application  for  a  new  trial. — 
Where  a  statute  provided  that  "  the  appli- 
cation for  a  new  trial  must  be  made  at  term 
at  which  the  verdict  or  decision  is  rendered," 
the  court  said :  "  The  term  '  decision,'  as 
used  in  the  above  statute  is  clearly  used  in 
the  sense  of  finding  upon  the  facts,  where  the 
cause  is  tried  by  the  court."  Wilson  v.  Vance, 
55  Ind.  394,  396  [quoted  in  Gates  v.  Balti- 
more, etc.,  R.  Co.,  154  Ind.  338,  342,  56  N.  E. 
722;  Allen  v.  Adams,  150  Ind.  409,  411,  50 
N.  E.  387;  Weaver  v.  Apple.  147  Ind.  304, 
306,  46  N.  E.  642;  Rodefer  v.  Fletcher,  89 
Ind.  556,  564;  Christy  v.  Smith,  80  Ind.  573, 
577;  Hubbs  v.  State,  20  Ind.  App.  181,  50 
N.  E.  402].  See  also  Clement  v.  Hartzell,  60 
Kan.  317,  319,  56  Pac.  504. 

Under  a  statute  providing  that  after  "  de- 
cision "  in  an  action  to  recover  damages  for 
a  personal  injury,  the  action  does  not  abate 
by  the  death  of  a  party,  the  court  said :  "  The 
word  '  decision  '  as  used  in  this  section,  refers 
to  a  decision  made  by  a  court  upon  a  trial 
of  issues  without  a  jury."  Corbett  r.  Twenty- 
Third  St.  R.  Co.,  114  N.  Y.  579,  581,  21  N.  E. 
1033  [cited  in  Peetsch  r.  Quinn,  6  Misc. 
(N.  Y.)  50,  51,  26  N.  Y.  Suppl.  728]. 

42.  Matter  of  Winslow,  12  Misc.  (N.  Y.) 
254,  256,  34  N.  Y.  Suppl.  637. 

"  Decision  "  on  trial  by  court. —  Under  a 
statute  requiring  the  party  in  whose  favor 
judgment  is  rendered  to  file  and  serve  a 
memorandimi  of  his  costs  and  disbursements 
within  five  days  after  notice  of  the  "  de- 
cision "  of  the  court  when  the  case  is 
tried  without  a  jury,  the  decision "  re- 
ferred to  is  the  finding  of  facts  and 
conclusions  of  law  signed  by  the  court  and 
filed  with  the  el(>rk  as  the  basis  of  the  judg- 
ment entered.  Porter  v.  Hopkins,  03  ('al.  .)3, 
55  [quoted  in  Miillally  r.  Irish-.\niorican 
Benev.  Soc,  69  Cal.  559,  561,  11  Pac.  215]. 

43.  Fawkes  r.  Swny/.ie,  31  Ont.  250.  258. 
Decisions  deemed  judicial  see  2  Cyc.  539 

note  7. 
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findings  of  fact  and  conclusions  of  law ;  the  result  of  tlie  deliberations  of  a 
tribunal ;  the  judicial  determination  of  the  question  or  cause ;  '^^  an  account  or 
report  of  a  conclusion,  especially  of  a  legal  adjudication;*'^  the  resolution  of 
the  principles  which  determine  the  controversy.*'''  The  term  also  includes, 
in  legal  parlance,  both  orders  and  judgments,  as  well  as  the  report  or  account 
of  the  opinions  or  judicial  determinations  of  courts.*^  (Decision :  Appeal 
From,  see  Appeal  and  Eerok.  As  Law  of  Case  on  Appeal,  see  Appeal 
AND  Ereob.  Former  as  Controlling,  see  Couets.  In  Civil  Action,  see  Judg- 
ments. In  Criminal  Prosecution,  see  Ceiminal  Law.  Of  Arbitrator  or  Umpire, 
see  Arbiteation  and  Award.  Of  Architect,  see  Builders  and  Architects. 
Of  Assignee,  see  Assignments  Foe  Benefit  of  Creditors.  Of  Referee  in 
Bankruptcy,  see  Bankeuptcy.  Review  of,  see  Appeal  and  Eekoe.  Rule  of, 
see  CouETS.) 

DECISION  UPON  THE  MERITS.  A  decision  upon  the  justice  of  the  cause,  and 
not  upon  technical  grounds  only.*^ 

DECISIVELY.  That  which  cannot  be  disputed,  that  which  cannot  be  contra- 
dicted by  any  other  evidence;™  in  a  conclusive  manner,  to  end  deliberation, 
doubt,  or  contest.^^ 

DECLARATION.  In  pleading,^^  a  specification,  in  legal  and  technical  form,  of 
the  circumstances  which  constitute  the  plaintiff's  cause  of  action  ;  the  statement 
of  the  plaintiff's  cause  of  action;^*  a  statement  in  legal  form  of  the  plaintiff's 


44.  De  Lendreeie  v.  Peck,  1  N.  D.  422,  423, 
48  N.  W.  342. 

45.  Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio 
St.  543,  555,  57  N.  E.  446,  78  Am.  St.  Rep. 
743  [quoting  Abbott  L.  Diet.]. 

46.  "As  a  decision  of  arbitrators,  a  de- 
cision of  the  supreme  court."  Webster  Diet. 
[quoted  in  Pierre  Water- Works  Co.  i".  Hughes 
County,  5  Dak.  145,  37  N.  W.  733,  739]. 

47.  Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio 
St.  543,  555,  57  N.  E.  446,  78  Am.  St. 
Rep.  743  [quoting  Abbott  L.  Diet.],  where 
it  is  said:  "The  judgment  is  the  formal 
paper  applying  them  to  the  rights  of  the 
parties." 

48.  Halbert  i\  Alford,  (Tex.  Sup.  1891)  16 
S.  W.  814,  815  [citing  Webster  Diet.].  And 
see  Hanna  v.  Putnam  County,  29  Ind.  170, 
173,  where  it  is  said:  "For  the  purpose  of 
authorizing  an  appeal,  the  word  '  decisions  ' 
will  be  applied  to  every  ruling,  final  in  its 
nature,  upon  any  subject  upon  which  the 
board  of  county  commissioners  are  not  au- 
thorized to  take  legislative  action."  But  see 
O'Boyle  v.  Shannon,  80  Ind.  159,  161,  where 
it  is  said:  "  [An]  order  of  sale,  .  .  .  [is] 
not  a  '  decision  '  within  the  meaning  of  the 
statute  authorizing  appeals  from  the  de- 
cisions of  county  commissioners." 

49.  Mulhern  v.  Union  Pac.  R.  Co.,  2  Wyo. 
465,  472. 

50.  Bouvier  L.  Diet,  [quoted  in  Hilliard  v. 
Beattie,  58  N.  H.  112]. 

51.  Webster  Diet,  [quoted  in  Hilliard  v. 
Beattie,  58  N.  H.  112]. 

52.  Anciently  called  a  tale,  and  now  known 
by  the  name  of  narratio,  or  usually  abbre- 
viated narr.  or  count."  4  Bouvier  Inst.  204 
(>fo.  2815). 

"  Though  '  declaration '  he  the  general  term, 
yet  in  real  actions  it  is  more  properly  called 
a  'count.'  "  4  Bouvier  Inst.  204  (No.  2815) 
[citiMg  Stephen  PL  36]. 


"  The  term  declaration  is  applicable  only  to 
civil  procedure."  State  v.  McCann,  67  Me. 
372,  374. 

Distinguished  from  "  writ "  or  "  summons." 

— Where  an  act  of  congress  relative  to  the  re- 
moval of  a  cause  from  a  state  to  a  federal 
court  provided  that  the  moving  party  must 
file  his  petition  "  at  the  time,  or  at  any  time 
before  the  time,  the  defendant  is  required  by 
the  laws  of  the  state  ...  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plain- 
tiff," the  court  said :  "  It  must  be  apparent 
to  the  legal  mind  that  when  congress  em- 
ployed the  words  '  declaration  '  and  '  com- 
plaint,' in  the  act  they  were  used  in  a  legal 
sense,  and  not  as  synonjanous  with  the  word 
'  writ '  or  '  summons,'  which  is,  at  common 
law,  the  process  to  commence  the  suit,  and  is 
the  first  step  taken  to  bring  the  party  sued 
before  the  court,  while  the  declaration  or 
complaint  is  necessarily  the  second  step,  which 
manifests  the  cause  of  action,  and  sets  out  a 
narrative  of  the  case ;  and  this  must  be  true 
where  the  practice  exists  by  commencing  a 
suit  by  petition."  Wilson  v.  Winchester,  etc., 
R.  Co.,  82  Fed.  15,  17. 

In  Vermont  "  the  writ  and  declaration  are 
blended  in  the  same  instrument.  The  declara- 
tion is  made  a  part  of  the  writ,  and  the  whole 
is  treated  and  construed  as  one  instrument." 
Moulthrop  V.  Rutland  School  Dist.  No.  1,  59 
Vt.  381,  385,  9  Atl.  608. 

53.  King  V.  Wilmington,  etc.,  R.  Co.,  I 
Pennew.  (Del.)  452,  454,  41  Atl.  975  [citing 
2  Chitty  PI.  240]  ;  Moore  v.  Hobbs,  79  N.  C. 
535,  536  [citing  1  Chitty  PI.  240]  ;  Dixon  v. 
Sturgeon,  6  Serg.  &  R.  (Pa.)  25,  27,  dis- 
tinguishing "  declaration  "  from  "  statement." 

54.  Buckingham  v.  Murray,  7  Houst.  (Del.) 
176,  178,  30  Atl.  779;  Baltimore  Citv  Pass. 
R.  Co.  V.  Nugent.  86  Md.  349,  362,  38  Atl. 
779,  39  L.  R.  A.  161 ;  Jordan  v.  Boone,  5  Rich. 
(S.  C.)  528,  532. 
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cause  of  action  the  plea  l)_y  which  a  jjlaiiitifT  in  a  Bnit  at  law  sets  out  his  cause 
of  action;''*'  an  exposition  of  the  plaintiff's  oi'iginal  writ,  wherein  he  expresses  at 
large  his  cause  of  action  or  complaint,  with  the  additional  circumstances  of  time 
and  place,  when  and  where  the  injury  was  committed/''^  In  evidence,  an  unsworn 
statement  or  narration  of  facts  made  by  a  party  to  the  transaction,  or  by  one  wlio 
lias  an  interest  in  the  existence  of  the  facts  i-ecounted/*  (Declaratio)) :  Dying, 
see  Homicide.  Of  Dividend,  see  Declaration  of  Dividend.  Of  Intention  to 
Become  Citizen,  see  Declaration  of  Intention.  Of  Rights,  see  Declaration 
OF  Rights.  Of  Trust,  see  Trusts.  Of  War,  see  Declaration  of  W ar.  See, 
generally.  Evidence  ;  Pleading.) 

Declaration  of  dividend.^''  A  disposition  ])ro  toMto  of  the  property  of  a 
corporation.™    (See,  generally,  Corporations.) 

Declaration  of  intention.  The  act  by  which  an  alien  declares,  before  a 
court  of  record,  that  he  intends  to  become  a  citizen  of  the  United  States."^  (See. 
generally.  Aliens.) 

Declaration  of  rights,  a  formal  declaration  enumerating  somewhat  in 
detail  the  rights  of  the  citizen  which  the  state  government  must  respect.''^  (See 
Civil  Liberty  ;  and,  generally,  Civil  Rights  ;  Constitutional  Law.) 

declaration  of  trust,"    See  Trusts. 

Declaration  of  war.  a  manifesto,  or  proclamation,  issued  by  the  sov- 
ereign power  of  a  nation,  making  known  that  war  exists  between  it  and  another 
nation  named.^^    (See,  generally.  War.) 

Declaratory.  Explanatory  ;  designed  to  fix  or  elucidate  what  before  was 
uncertain  or  doubtful.''* 

Declaratory  act.  An  act  which,  by  profession  at  least,  declares  no  new 
law,  but  only  the  formerly  existing  law,  removing  certain  doubts  which  have 
arisen  on  the  subject.^^    (See,  generally.  Statutes.) 

Declaratory  judgment,  a  judgment  which  simply  declares  the  rights 
of  the  parties,  or  expresses  the  opinion  of  the  court  on  a  question  of  law,  without 
ordering  anything  to  be  done.^^    (See,  generally,  Judgments.) 

Declaratory  law.  One  whereby  the  rights  to  be  observed  and  the 
wrongs  to  be  eschewed  are  clearly  defined  and  laid  down."  (See,  generally, 
Statutes.) 

Declaratory  statutes.  Statutes  which  are  expressive  of  the  common 
law.**^    (See,  generally.  Statutes.) 

Declare.''^    To  state ;  to  assert ;  to  publish ;  to  utter ;  to  announce ;  to 


55.  Smith  v.  Fowle,  12  Wend.  (N.  Y.)  9, 
10  [citing  Graham  Pr.  160]. 

56.  U.  S.  V.  Ambrose,  108  U.  S.  336,  340, 
2  S.  Ct.  682,  27  L.  ed.  746. 

57.  Cheetham  v.  Tillotson,  5  Johns.  (N.  Y.) 
430,  434. 

58.  Black  L.  Diet. 

Distinguished  from  "  admission  "  see  8  Cyc. 
562  note  77. 

59.  This  is  "  one  of  the  most  important 
acts  of  a  corporation."  Dennis  v.  Joslin  Mfg. 
Co.,  19  R.  I.  666,  667,  36  Atl.  129,  61  Am.  St. 
Rep.  80.5. 

60.  ]Jennis  r.  Joslin  Mfg.  Co.,  10  R.  I.  666, 
667,  36  Atl.  129,  61  Am.  St.  Rep.  80.5. 

61.  lJurrill  L.  Diet,  [citing  3  Kent  Comm. 
64,  65  I. 

62.  McMaHters  r.  West  Clioster  Normal 
School,  13  I'a.  Co.  Ct.  481,  487. 

It  is  not  a  mere  enunciation  of  abstract 
principles,  but  ii  Holcmn  ciijicf  iiiciiL  by  the 
ji(()j)le  tlicmHcl vcH,  guarded  by  a,  sidliciciit 
Haiiction.  McMaHtorH  v.  West  Chester  Nor- 
mal School,  13  i'a.  Co.  Ct.  481,  487. 

63.  Abbott  L.  Diet. 


64.  Black  L.  Diet,  [citing  1  Blackstoiie 
Comm.  86]. 

65.  For  example,  25  Edw.  3.  St.  5,  c.  2, 
professes  to  create  no  new  treasons,  but  oniy 
to  enumerate  the  already  existing  treasons. 
Brown  L.  Diet. 

66.  Black  L.  Diet. 

67.  Irwin  v.  Irwin,  2  Okla.  180,  216,  37 
Pae.  548,  per  Seott,  J.,  in  dissenting  opinion. 

68.  Gray  v.  Bennent,  3  Mete.  (Mass.)  522, 
527. 

Blackstone  says:  "  Statutes  also  are  either 
declaratory  of  the  common  law,  or  remedial 
of  some  defects  therein.  Declaratory,  where 
the  old  custom  of  the  kingdom  is  almost  fal- 
len into  disuse,  or  become  disputable;  in 
which  case  the  parliament  has  thought  proper, 
in  pcrpctuum  rci  tcstimoniiim  (as  a  lasting 
testimony  of  the  thing),  and  for  avoiding  :ill 
doubts  and  diflicultics,  to  declare  what  tlie 
common  law  is  and  ever  hath  been."  1  Black- 
slone  Comm.  86. 

69.  Used  in  act  of  parliament. —  In  rttrr- 
Hon  0.  Vernon,  .3  T.  R.  539,  546,  4  T.  R.  570, 
1  Rev.  Rep.  767,  Lord  Kenyon,  C.  J.,  said: 


DECLARE—  DECLINE 
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announce  clearly  some  opinion  or  resolution  ;  ™  to  make  known,  to  assert  to 
others,  to  show  forth.''^    In  pleading,  to  set  forth  in  a  formal  writing,  served 
when  an  action  according  to  the  common  law  has  been  connnenced,  the  cause  of 
action  and  claim  of  recovery  which  plaintiff  alleges  against  defendant.''^'^ 
DECLAREDJ=^    Exhibited  or  published.^* 

DECLARE  THE  LAW.  A  term  used  in  reference  to  the  duty  of  a  judge  to 
charge  the  law  arising  upon  the  evidence.'^  (See,  generally',  Criminal  Law  ; 
Trial.) 

DECLINATION.  In  Scotch  law,  a  plea  to  the  jurisdiction,  on  the  ground  that 
the  judge  is  interested  in  the  suit.™ 

Decline.    In  Scotch  practice,  to  object  to." 


"  It  is  to  be  observed  that  the  word  '  declare  ' 
is  always  inserted  in  acts  of  parliament  with 
great  caution." 

Used  in  a  commitment.- — In  Vintners'  Co.  v. 
Gierke,  5  Mod.  151,  162,  under  the  sixth  ex- 
ception it  is  said :  "  That  the  word  '  con- 
cetiret '  being  insensible,  it  is  therefore  void ; 
it  was  said,  that  the  following  word  '  de- 
clararci  '  hath  a  certain  signification,  and  is 
more  comprehensive  than  '  consentiret '  if  it 
had  been  right,  because  a  man  may  consent 
to  a  thing,  and  never  declare  his  consent 
openly;  but  when  he  makes  a  declaration 
thereof,  he  does  both." 

70.  Knecht  c.  New  York  Mut.  L.  Ins.  Co., 
90  Pa.  St.  118,  121,  35  Am.  Rep.  641  note 
[citing  Worcester  Diet.]. 

"  Declare "  to  a  witness. —  In  Remsen  v. 
Brinkerhoff,  26  Wend.  (N.  Y.)  325,  336,  37 
Am.  Dec.  251  [cited  in  Lane  v.  Lane,  95  N.  Y. 
494,  498],  the  court  said:  "All  usage  shows 
that  '  to  declare  '  to  a  witness  that  the  instru- 
ment subscribed  was  the  testator's  will,  must 
mean  '  to  make  it  at  the  time  distinctly  known 
to  him  by  some  assertion,  or  by  clear  assent 
in  words  or  signs." 

"  Declare  within  the  year." — Where  a  stat- 
ute relative  to  practice  required  plaintiff  to 
give  notice  of  the  declaration  within  a  year 
after  the  service  of  the  writ,  Parke,  B.,  said: 
"  We  are  all  of  opinion  that,  according  to 
the  true  meaning  of  the  words  '  declare  within 
the  year,'  the  plaintiff  must  have  either  de- 
livered his  declaration  within  the  year,  or, 
having  filed  it,  must  have  given  notice  to  the 
defendant  within  that  time.  In  short,  the 
term  to  '  declare  '  means  either  the  delivery 
of  the  declaration  itself,  or  the  giving  notice 
of  it,  so  that  a  plaintiff'  does  not  declare  until 
he  informs  the  defendant  of  the  cause  of  ac- 
tion."   Eadon  v.  Roberts,  9  Exch.  226,  229. 

The  use  of  the  word  "  declare  "  in  the  oath 
of  a  surveyor  of  highways  is  synonymous  with 
to  "  promise  "  required  by  the  statute.  Bas- 
sett  c.  Denn,  17  N.  J.  L.  432,  433. 

71.  Remsen  i'.  Brinkerhoff',  26  Wend. 
(N.  Y.)  325,  336,  37  Am.  Dec.  251  [cited 
in  Lane  v.  Lane,  95  N.  Y.  494,  498] ,  where  it 
is  said:  "And  this  in  any  manner,  either  by 
words  or  by  acts,  in  writing,  or  by  signs. 
Thus,  in  our  English  Bible,  we  read,  '  Declare 
ye  among  the  heathen,  publish,  conceal  not;' 
an  example  at  once  and  an  explanation ;  the 
same  idea  being  enforced  and  illustrated  after 
the  usage  of  the  Hebrew  parallelisms,  in  other 
words.    So  again  of  declaration  by  signs  or 


other  indications,  it  is  said :  '  Ye  are  mani- 
festly declared  to  be  the  epistle  of  God.'  " 

Applied  to  profits  of  any  contract  with  a 
company. —  Where  one  of  the  articles  of  as- 
sociation of  a  company  provided  that  the 
office  of  a  director  should  be  vacated  if  he 
should  contract  or  participate  in  the  profits 
of  any  contract  with  the  company  .  .  .  with- 
out declaring  his  interest,  etc.,  the  court 
said  :  "  It  must  be  observed  that  the  words 
of  the  article  are  not  '  to  declare  that  he  has 
an  interest,'  but  to  '  declare  his  interest,' 
which  seem  to  involve  not  merely  the  decla- 
ration of  the  existence  of  an  interest  but  the 
nature  of  that  interest."  Imperial  Mercan- 
tile Credit  Assoc.  v.  Coleman,  L.  R.  6  H.  L. 
189,  200,  42  L.  J.  Ch.  644,  29  L.  T.  Rep. 
N.  S.  1,  21  Wkly.  Rep.  696. 

72.  Abbott  L.  Diet. 

73.  That  a  change  in  the  revision  of  the 
statutes  from  "  created  and  manifested "  to 
"  created  or  declared  "  was  more  than  a  mere 
change  of  phraseology  see  McClellan  v.  Me- 
Clellan,  65  Me.  500,  505. 

When  the  general  words  "  it  is  declared  and 
agreed,"  etc.,  amount  to  a  covenant  see  Mont- 
fort  V.  Cadogan,  2  Meriv.  3,  17  Ves.  Jr.  485, 
19  Ves.  Jr.  635,  638,  13  Rev.  Rep.  270,  16 
Rev.  Rep.  135. 

74.  Koopman  v.  Carroll,  50  Nebr.  824,  828, 
70  N.  W.  395  [citing  Webster  Diet.]. 

"  Declared "  in  reference  to  any  navigable 
stream  of  water  being  a  public  highway  see 
Brown  r.  Com.,  3  Serg.  &  R.  (Pa.)  273, 
276. 

Making  of  will. —  The  words  used  in  the 
statute,  "  acknowledgment  "  and  "  declared." 
demand  an  open  expression  either  in  words 
or  rmmistakable  acts.  Ludlow  v.  Ludlow,  36 
N.  J.  Eq.  597,  601. 

75.  Crabtree  t.  State,  1  Lea  (Tenn.)  267, 
270.  And  see  Conner  v.  State,  4  Yerg.  (Tenn.) 
137,  141,  26  Am.  Dec.  217,  where  it  is  said: 
"  The  judge  may  '  state  the  evidence,  and 
charge  the  law.'  This  means  that  he  is  to 
charge  the  law  arising  upon  the  evidence  so 
stated  by  him." 

Under  a  constitutional  provision  that  the 
judge  "  shall  declare  the  law,"  etc.,  see 
Wagener  v.  Parrott,  51  S.  C.  489,  493,  29 
S.  E.  240,  64  Am.  St.  Rep.  695. 

76.  Black  L.  Diet. 

77.  Burrill  L.  Diet. 

"  Declines  to  appeal "  as  applied  to  an  ad- 
ministrator under  a  statute  see  Groner  v. 
Hield,  22  Wis.  200,  204. 
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DECLINED.    Objected  to.™ 

DECOCTIONJ^    An  extract  prepared  l>y  boiling  something  in  water.^' 
DE  COMMON  DROIT.    Of  common  right ;  that  k,  by  the  common  law,«' 
DECORATED.    Adorned  ;  ornamented  ;  embeilislied.**^ 

DE  CORONATORE  ELIGENDO.    The  name  of  a  writ  issued  to  the  sheriff,  com- 
manding him  to  proceed  to  the  election  of  a  coroner.^"    (See,  generally,  CoiiONEKfj.i 
DE  CORPORE  COMITATUS.    From  the  body  of  the  county.^ 
DECOUPER.    To  cut  down  ;  to  cut  oif5^ 

DECOY.^''  As  a  noun,  a  pond  used  for  the  Ijreeding  and  maintenance  of  water- 
fowl also  a  device  for  enticing  and  catcliirig  wild  fowl.^*  As  a  verb,  to  entice, 
to  tempt,  to  lure,  or  allure.^^  (Decoy  :  Entrapment  Into  Crime,  see  Bukglaky  ; 
Criminal  Law  ;  Larceny  ;  Post-Office.  Letters,  see  Decoy  Letters.  See, 
generally.  Abduction  ;  Kidnapping.) 

Decoyed.  Inveigied.^^ 

Decoy  letters.  Letters  prepared  and  mailed  on  purpose  to  detect  an 
offender.^^    (See  Decoy  ;  and,  generally,  PosT-OFFicE.j 

Decreased  capacity,  a  term  applied  to  a  person  whose  capacity  to  earn 
money  has  been  diminished  through  physical  injury  or  lack  of  strength,  to  labor.''^ 

Decree.    See  Equity. 

Decree  nisi.    See  Divorce. 

Decree  pro  CONFESSO.    See  Equity, 

Decrepit.  Broken  down  with  age ;  wasted  or  worn  by  the  infirmities  of  old 
age ;  being  in  the  last  stage  of  decay ;  weakened  by  age.^" 

Decrepit  person.  One  who  is  disabled,  incapable  or  incompetent,  from 
either  physical  or  mental  weakness  or  defects  whether  produced  by  age  or  other 


78.  Thus  a  judge  may  be  declined  as  in- 
competent to  decide  a  cause.  Burrill  L.  Diet. 
{^citing  Bell  Diet.]. 

79.  In  an  indictment  "  decoction  "  and  "  in- 
fusion "  are  ejusdem  generis ;  and  if  one  is 
alleged  to  have  been  administered,  instead  of 
the  other,  the  variance  is  immaterial.  Black 
L.  Diet,  [citing  Crown  Side,  3  Campb.  73, 
75]. 

80.  Sykes  t:  Magone,  38  Fed.  494,  497. 

81.  Black  L.  Diet.  Iciting  Coke  Litt.  142a]. 

82.  Century  Diet. 

Decorated  china  or  porcelain  ware  as  used 
in  a  statute  see  Arthur  v.  Jacoby,  103  U.  S. 
677,  G78,  26  L.  ed.  454. 

83.  Black  L.  Diet. 

84.  State  v.  Kemp,  34  Minn.  61,  63,  24 
N.  W.  349,  where  it  is  said:  "As  they 
[these  words]  appear  in  the  English  statutes 
and  in  American  constitutions  and  laws, 
mean  no  more,  as  applied  to  jurors,  than 
that  they  must  come  from  some  part  of  the 
given  county." 

85.  Burrill  L.  Diet,  [citing  Maleverer  v. 
Spinke,  1  Dyer  356]. 

86.  When  the  acts  of  a  detective  or 
"  decoy "  do  not  render  his  evidence  un- 
wortliy  of  l)('lief  see  5  Cyc.  1047. 

Use  by  promoters  of  corporations  of  promi- 
nent iimncs  an  "decoys"  see  10  Cyc.  433. 

87.  lilnck  L.  Diet.  [ciHnq  Keble  f.  llick- 
ringill,  11  Mod.  74,  130,  3  Salk.  0,  10,  where 
it  is  said :  "A  decoy  pond  is  a  kind  of 
trade,  and  of  great  profit  to  the  own(M-." 

88.  Sterling  r.  Jackson,  00  Midi.  488,  497, 
37  N.  VV.  845,  13  Am.  St.  Bep.  405. 

89.  Kherling  r.  State,  136  hid.  117,  120, 
35  N.  K.  10'.^3  [qvolrd  in  John  v.  State,  0 
Wvo.  203,  210,  11  I'ac.  51]. 


Decojdng  party  into  jurisdiction  see  Hig- 
gins  v.  Dewey,  13  N.  Y.  Suppl.  570,  573 
note. 

90.  Campbell  v.  Hudson,  106  Mich.  523, 
525,  64  N.  W.  483.  And  see  Higgins  i. 
Dewev,  13  N.  Y.  Suppl.  570,  571. 

91.  U.  S.  V.  Whittier,  28  Fed.  Cas.  No. 
16,688,  5  Dill.  35,  where  Dillon,  Cir.  J.,  said: 
"  We  do  not  decide  that  decoy  letters  cannot 
be  used  to  detect  persons  engaged,  or  sus- 
pected to  be  engaged,  in  violating  criminal 
laws,  but  recognize  the  doctrine  that  such 
letters  may  be  so  used."  See  also  Eeg.  v. 
MacDonald,  2  Can.  Cr.  Cas.  221,  224  note. 

92.  Haden  v.  Sioux  City,  etc.,  R.  Co.,  92 
Iowa  226,  230,  60  N.  W.  537,  where  it  is 
said :  "  The  evidence  shows  total  incapacity 
to  work  for  a  time,  and  then  that  he  [the 
person  injured]  was  able  to  work  some,  but 
that  his  capacity  to  earn  money  was  lessened. 
We  think  the  instruction  should  be,  and  was, 
understood  to  mean  that  an  allowance  for 
'  decreased  capacity  '  applied  only  to  the  part 
of  the  time  when  he  was  able  to  work,  but 
not  to  his  full  capacity." 

93.  Webster  Diet,  [quoted  in  Hall  r.  State, 
16  Tex.  App.  6,  11,  49  Am.  Rep.  824,  where 
it  is  said :  "  Mr.  Webster  makes  the  woi'd 
'decrepit'  a  dependant  of  old  age;  that  is, 
according  to  his  definition,  before  a  person 
can  be  decre])it  old  age  must  have  .^u]ier- 
vened  upon  such  a  person.  .  .  .  This  word  is 
not  defined  in  the  Code,  nor  do  we  find  any 
definition  of  it  in  the  law  loxicograpliies. 
In  our  opinion,  as  used  in  Article  496  of  the 
Penal  Code,  and  as  commonly  understood  in 
Ibis  comitry,  it  has  a  more  comprehensive 
Hi;;iiifir.i(  ion  than  that  given  it  by  Mr. 
Wehster  "J. 
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causes,  to  siicli  an  extent  as  to  render  the  individual  comparatively  helpless  in  a 
personal  conflict  with  one  possessed  of  ordinary  healtli  and  strength."'' 

DECRETA  CONCILIORUM  NON  LIGANT  REGES  NOSTROS.  A  maxim  meaning 
"  The  decrees  of  councils  bind  not  our  kings." 

Decretal  order.  Such  an  order  as  finally  determines  some  right  between 
the  parties.""    (See,  generally,  Equity.) 

Decry.    To  cry  down  ;  to  deprive  of  credit."' 

DE  CUSTODE  AMOVENDO.  A  writ  for  removing  a  guardian."^  (See,  gener- 
ally. Guardian  and  Ward.) 


94.  Hall  r.  State,  IC  Tex.  App.  6,  11,  49 
Am.  Eep.  824,  where  it  is  said:  "We  think 
that,  within  the  meaning  of  the  word  as  used 
in  the  Code,  a  person  may  be  decrepit  with- 
out being  old;  otherwise  the  use  of  the  word 
in  the  Code  would  be  tautology.  It  certainly 
was  intended  by  the  legislature  that  it  should 
signify  another  state  or  condition  of  the  per- 
son than  that  of  old  age.  Thus,  where  the 
party  assaulted  was  a  man  about  fifty  years 
old,  disabled  by  rheumatism  to  such  an  ex- 
tent that  he  was  compelled  to  carry  his  arm 
in  an  unnatural  position,  and  in  such  a  man- 
ner as  to  render  it  almost  if  not  entirely 
useless  to  him  in  a  personal  difficulty,  it 
was  held  that,  whilst  his  condition  might 
not  come  technically  within  the  meaning  of 
[28] 


the  word  decrepit  as  defined  by  Mr.  Webster, 
yet  it  might  with  propriety  be  said  that  it 
fell  in  the  measure  of  that  word  as  used  in 
common  acceptation." 

95.  Wharton  L.  Lex. 

96.  Thompson  v.  McKim,  6  Harr.  &  J. 
(Md.)  302,  319.  But  see  Bissell  Carpet- 
Sweeper  Co.  c.  Goshen  Sweeper  Co.,  72  Fed. 
545.  554,  19  C.  C.  A.  25j  where  it  was  said 
that  a  decretal  order  is  "  a  preliminary 
order,  by  which  no  question  is  determined 
upon  the  merits,  and  no  right  established." 

97.  "  The  king  may  at  any  time  decry  or 
cry  down  any  coin  of  the  kingdom,  and  make 
it  no  longer  current."  Black  L.  Diet,  [cii- 
incf  1  Blaekstone  Comm.  278]. 

98.  Black  L.  Diet. 


DEFJICATION 


Edited  uy  Wilx,ia.m  Alkxandkii  Mahtin 

I.  DEFINITION  AND  NATURE,  437 

A.  Of  Comiiton  -Lavj  Dedication^  437 

1.  In  General^  437 

2.  DistinguisJied  From  Grci'iit  or  Prescrijjtion,  439 

3.  JEasemeats  Created  hy  JJedlcation  Distingaiiihed  From  Private 

Easements^  440 

B.  Of  Statuionj  Dedication, 

1.  Fi  General,  440 

2.  Effect  of  Statutes  on  Pov)er  to  Make  Common -Lav)  JJed.icoy 

tion,  440 

3.  Defective  Statutory  Dedication  When  Operative  as  Commort- 

Laio  Dedication,  iil 

II.  CAPACITY  OF  DEDICATOR,  442 

A.  Fi  General,  442 

B.  Corj)oratio7i,  442 

III,  TITLE  OR  INTEREST  OF  DEDICATOR,  442 

A.  Di  General,  442 

B.  Holder  of  Fee-Simjple  Title,  443 

C.  Holder  of  EquitaMe  Fiterest  or  Title.  4AZ 

D.  Folders  of  Interests  Differing  as  to  Time  of  Enjoyment  or  Amount 

of  Interest,  444= 

E.  Effect  of  Fulgments  and  Other  Liens,  444 

IV.  FOR  WHAT  USES  PROPERTY  MAY  BE  DEDICATED,  444 

A.  In  General,  444 

B.  Religious  and  Pious  Uses,  446 

C.  Highways,  Streets,  and  Alleys,  447 

D.  Squares,  Parks,  and  P'iMic  Commons,  448 

E.  Schools  and  Educational  Uses,  448 

F.  Railroad  Trades,  Depots,  and  Crossings,  448 

G.  Wharves  and  Landing  -Places,  449 

H.  Bridges,  450 

I.  Uses  Which  Cannot  Be  Created  hy  Dedication,  450  ■ 

V.  THE  ACT  OF  DEDICATION,  451 

A.  Introductory  Statement,  451 

B.  Necessity  of  Intent  to  Dedicate,  452 

C.  Form  of  Dedication  at  Common  Law,  453 

1.  In  General,  453 

2.  Oral  Dedication,  453 

3.  Dedication  hy  Deed,  454 

4.  Dedication'  hy  Oth.er  Writing,  454 

5.  Implied  Dedication,  454 

!i.  Lh  General,  454 

1).  By  Acquiescence  in  User  hy  Puhlic,  455 
c.  />//  Sale  of  Land  With  Reference  to  Map  or  Plat,  455 
I).  Form  and,  liequisitcs  <f  Statuiory  Dedications,  458 
E.  Conditions  and  Fim.itations  Imposed  hy  Dedicator,  459 

1 .  Th.e  General  Ride,  459 

2.  ApjMcations  of  Rule,  400 

484 
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3.  Limitations  of  Rule,  AQd 

a.  In  General,  460 

b.  Limitimj  Use  as  to  Derso?is,  461 

c.  Lvmitijig  Use  as  to  Time,  461 

VI.  THE  ACCEPTANCE,  461 

A.  Necessity  of  Acceptance,  461 

1.  General  Rule,  461 

2.  Exceptions  to  Rule,  463 

a.  Statutory  Dedication,  463 

b.  Deed  to  Individual  Calling ,Eor  Public  Use,  463 

B.  Time  of  Acceptance,  463 

C.  Form  and  Sufficiency  of  Acceptance,  465 

1.  In  General,  465 

2.  Acceptance  hy  the  Genercd  Pidjlic,  465 

a.  Sufficiency  to  Bind  Dedicator,  465 

b.  Sufficiency  to  Bind  Public  Authorities  For  Care  and 

Maintenance,  466 
(i)  In  General,  466 

(h)  User  For  Prescriptive  Period,  467 
(ill)  Effect  of  Specicd  Statutory  Provisions,  468 

3.  Acceptance  hy  Legislature,  468 

4.  Acceptance  hy  Municipality,  469 

a.  What  Authorities  May  Accept,  469 

b.  What  Acceptance  Sufficient,  469 

D.  Extent  of  Acceptarice,  4:12 

VII.  EVIDENCE  AND  DETERMINATION,  473 

A.  Admissibility,  472 

1.  Parol  Evidence,  473 

a.  Show  Intent,  473 

(i)  Declarations  of  Dedicator,  473 
(ii)  Acts  of  Dedicator,  473 
(ill)  Reputation,  474 

b.  To  Show  Extent  and  Purpose  of  Dedication,  4n4, 

c.  To  Shoto  Acceptance,  474 

2.  TFrii^eji  Evidence,  474 

B.  Burden  of  Proof,  475 

C.  Presumptions,  475 

D.  Weight  and  Sufficiency,  476 

1.  7?i  General,  476 

2.  o/  Dedicator,  476 

3.  Writings,  477 

4.  fTse?',  478 

a.  ^Tst??'  i^o/'  Prescriptive  Period,  478 

b.  Z7se?'  T^or  Period  Prescribed  hy  Statute  as  Bar  to  Real 

Action,  480 

c.  User  Under  Special  Statutes  Relating  to  Ilighioays,  481 

d.  User  For  Such  Length  of  Time  That  Interrxtption  Would 

Affect  Private  Rights  and  Public  Convenience,  483 

e.  Public  User  of  Private  Way,  483 

f.  User  of  Uninclosed  Wild  Land,  484 

g.  Necessity  of  User  by  General  Public,  484 

h.  Necessity  of  User  Along  Definite  Line,  484 

E.  Province  of  Court  and  Jury,  485 

1.  Questions  For  Court,  485 

2.  Questions  For  Jury,  485 
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VIII.  OPERATION  AND  EFFECT  OF  DEDICATION,  486 

A.  ConHtruatio'ii  of  JJedication,  48G 

B.  Right  or  Title  Acqui/red,  486 

1.  Under  Common  -  La'w  Dedication,  486 

2.  Under  Statutory  Dedication,  487 

C.  Territorial  Extent  and  Limits  of  DedicaMon,  488 

1.  In  General,  488 

2.  As  Affected  hy  Accretion,  489 

D.  Rights  of  Dedicator,  489 

1.  Right  to  Revoke  Dedication,  489 

2.  Right  of  Usdr,  490 

3.  Rights  in  Case  of  Conde7miati.on  of  Dedicated  Property,  491 

4.  Right  to  Preserve  and  Enforce  Use,  492 

5.  Right  to  Reversion  on  Abandonment,  492 

E.  Rights  of  Dedicator'' s  Heirs,  Assignees,  Etc.,  492 

1.  In  General,  492 

2.  Purchasers  Without  Notice,  493 

F.  Rights  of  the  Public,  493 

1.  (j/"  ?7"«er,  493 

2.  Rights  in  Soil,  493 

G.  Rights  of  Municipality,  493 

1.  To  Regulate  and  Define  Use,  493 

2.  T(9  Enforce  and  Preserve  Use,  494 

H.  Rights  of  Creditors,  494 

1.  Ordinary  Debts,  494 

2.  Taxes,  Assessments,  Etc.,  494 

IX.  ABANDONMENT,  495 

A.  What  Constitutes,  495 

1.  General,  495 

2.  iVc»?^  -  ^Tser,  495 

a.  Before  Accepta/ace,  495 

b.  After  Acceptance,  495 

3.  Substitution  of  Use,  496 

B.  Effect  of  Abandonment,  497 

X.  MISUSER  OR  DIVERSION,  498 

A.  Necessity  of  User  For  Purposes  Specified  in  Dedication,  498 

1.  General  Rule,  498 

2.  Limitations  of  Rxtle,  498 

a.  Change  by  Consent  of  All  Parties  Interested,  498 

b.  Where  Fee  Is  Yested  in  Municipality,  498 

B.  What  Constitutes  Misuser  or  Diversion,  498 

C.  What  Does  Not  Constitute  Misuser  or  Diversion,  499 

D.  Effect  of  Misuser  or  Diversion,  500 

XI.  ADVERSE  POSSESSION,  500 
XII.  CONDEMNATION  PROCEEDINGS,  500 
XIII.  PROCEEDINGS  TO  ENFORCE  AND  PRESERVE  USE,  500 

A.  Who  May  Maintain,  500 

1.  The  Dedicator  and.  His  Representati/ties,  500 

2.  Persons  Whose   Rights  of  Property  May  Be  Affected  hy 

Misuser,  501 

','>.  Pcrnovs  Without  Special  Property  Interests  to  he  Affected  hy 
Misuser,  502 

4.  Municipalities,  502 

5.  Joinder  of  Parties  Having  Different  Interests,  503 
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B.  ^Yho  May  Be  Sued,  503 

C.  Procedure  and  Pleadings,  503 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Abandonnient  of  Property,  see  Abandonment. 

Acknowledgment  of  Flat  of  Dedicated  Property,  see  AoknowledgmentSo 
Acquisition  of  Property  by  : 

Adverse  Possession,  see  Adverse  Possession. 

Condemnation  Proceedings,  see  Eminent  Domain. 

For  Right  of  Way,  see  Railroads. 
Creation  of  Easement,  see  Easements. 
Dedication  of : 

Cemetery,  see  Cemeteries. 

Highway,  see  Streets  and  Highways. 

Invention,  see  Patents. 

Literary  Property,  see  Copyright. 

Trust  Property,  see  Trusts. 
Effect  of  Dedication  Upon  Boundary,  see  Boundaries. 
Taxation  of  Dedicated  Property,  see  Taxation. 

I.  DEFINITION  AND  NATURE. 
A.  Of  Common-Law  Dedication  —  1.  In  General.    Dedication  (unknown  to 
the  civil  law)  ^  is  a  common-law  method  of  creating  public  easements.^    The  doc- 
trine of  dedication  rests  upon  public  convenience  and  has  been  sanctioned  by  the 


1.  Soe  discussion  of  public  uses  under  the 
civil  law  in  New  Orleans  v.  U.  S.,  10  Pet. 
(U.  S.)  G62,  9  L.  ed.  573.  See  also  Doe  n. 
Jones,  11  Ala.  63;  Renthorp  v.  Bourg,  4  Mart. 
(La.)  97;  Baker  v.  Johnston,  21  Mich.  319; 
Mitchell  1-.  Bass,  33  Tex.  259;  Mackeldy 
Civ.  L.  §§  278,  293  et  seq. 

2.  The  only  way  in  which  the  public  could 
acquire  an  easement  at  common  law  was  by 
dedication.  Stevens  v.  Nashua,  46  N.  H.  192; 
Post  V.  Pearsall,  22  Wend.  (N.  Y.)  425. 

It  has  been  variously  defined  as  follows: 
"  A  devotion  to  public  uses  of  the  land,  or  an 
easemeat  in  it,  by  any  equivocal  act  of  the 
o\TOer  of  the  fee  manifesting  such  clear  inten- 
tion." Jersey  City  v.  Morris  Canal,  etc.,  Co., 
12  N.  J.  Eq.  547,  562. 

"  An  act  by  which  the  owner  of  the  fee  gives 
to  the  public,  for  some  proper  object,  an  ease- 
ment in  his  lands."  Curtis  v.  Keesler,  14 
Barb.  (N.  Y.)  511,  521;  1  Boone  Real  Prop. 
{2d  ed.)  §  139. 

"  An  appropriation  of  land  to  some  public 
use,  made  by  the  owner  of  the  fee,  and  ac- 
cepted for  such  use  by  or  on  behalf  of  the 
public."  Angell  Hig'hw.  (3d  ed.)  §  132 
[quoted  in  Kenyon  v.  Knipe,  2  Wash.  394, 
401,  27  Pac.  227,  13  U  R.  A.  142]  ;  Bouvier 
L.  Diet,  [citing  Smith  v.  San  Luis  Obispo,  95 
Cal.  463,  30  Pac.  591:  Hoboken  M.  E.  Church 
V.  Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  696; 
Barteau  r.  West,  23  Wis.  416,  and  quoted  in 
Close  V.  Swanson,  64  Nebr.  389,  393,  89  N.  W. 
1043]. 

"  Appropriation  of  land  by  its  owners  for 
any  general  and  public  use."  Bushnell  v. 
Scott"  21  Wis.  451,  456,  94  Am.  Dec.  555. 

"  Appropriation  to  a  certain  use  or  uses." 


Burrill  L.  Diet,  [quoted  in  Wyandotte  County 
V.  Wyandotte  First  Presb.  Church,  30  Kan. 
620,  637,  1  Pac.  109].  See  also  Williams  v. 
Wiley,  16  Ind.  362. 

"  The  act  of  devoting  or  giving  property  for 
some  proper  object,  and  in  such  manner  as  to 
conclude  the  owner."  Hunter  v.  Sandy  Hill, 
6  Hill  (N.  Y.)  407,  411  [quoted  in  Patrick 
V.  Kalamazoo  Y.  M.  C.  A.,  120  Mich.  185,  193, 
79  N.  W.  208 ;  State  v.  Otoe  County  Com'rs, 
6  Nebr.  129,  133]. 

"  The  act  of  giving  or  devoting  property  to 
some  public  use,  an  appropriation  of  realty 
by  the  owner  to  the  use  of  the  public,  and  the 
adoption  thereof  by  the  public."  Anderson  L. 
Diet,  [quoted  in  Kturmer  v.  Randolph  County 
Ct.,  42  W.  Va.  724,  730,  26  S.  E.  532,  36 
L.  R.  A.  300]. 

"  The  appropriation  to  public  uses  of  some 
right  or  property."  Anderson  L.  Diet,  [quoted 
in  Sturmer  v.  Randolph  County  Ct.,  42  W.  Va. 
724,  730,  26  S.  E.  532,  36  L.  R.  A.  300]. 

"  The  deliberate  appropriation  of  land  by 
its  owner  for  any  general  and  public  uses,  re- 
serving to  himself  no  other  rights  in  the  soil 
than  such  as  are  perfectly  compatible  with 
the  full  exercise  and  enjoyment  of  the  public 
uses  to  which  he  has  devoted  his  property." 
Post  V.  Pearsall,  22  Wend.  (N.  Y.)  425,  472 
[quoted  in  Gardiner  v.  Tisdale,  2  Wis.  153, 
187,  60  Am.  Dee.  407]. 

"  The  setting  apart  of  land  for  the  public 
use."  People  r.  Dreher,  101  Cal.  271,  273,  35 
Pac.  867;  Elliott  Roads  and  Streets  85 
[quoted  in  Gooderham  v.  Toronto  Corp.,  21 
Ont.  120,  143]. 

According  to  Senator  Furman,  a  dedica- 
tion, in  the  New  York  court  of  errors,  is^ 
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experience  of  ages  ;^  it  is  based  upon  public  policy  and  good  faitli,  in  tljat  wliile 
securing  to  the  public  only  such  rights  as  it  has  honestly  enjoyed  or  learned  to 
depend  on,  it  takes  froiri  the  landowner  nothing  that  he  did  not  intend  to  give/ 
While  the  doctrine  of  dedication  is  based  upon  good  faith  and  is  thus  analogous 
to  the  doctine  of  estoppel,  and  while  many  decisions  refer  to  dedication  as  operat- 
ing on  the  principle  of  an  estoppel,''  the  technical  requirements  of  an  estoppel 
need  not  exist  to  make  a  good  dedication,  and  the  true  view  seems  to  be  that 


"  an  act  by  which  the  owner  of  the  fee  gives 
to  the  public  an  easement  in  his  land."  Sea 
Post  V.  Pearsall,  22  Wend.  (N.  Y.)  425,  444. 
This  definition  does  not  convey  fully  to  the 
mind  the  legal  import  of  the  word.  Where 
one  being  the  owner  of  lands  consents,  eithc-r 
expressly  or  by  his  actions,  that  it  may  be 
used  by  the  public  for  any  particular  purpo.se, 
it  is  a  dedication.  Macon  r.  Franklin,  12  Ga. 
239,  244. 

"A  dedication  of  land  for  public  purposes 

is  simply  a  devotion  of  it,  or  of  an  easement 
in  it,  to  such  purposes  by  the  owner,  mani- 
fested by  some  clear  declaration  of  the  fact." 
Grogan  v.  Hayward,  4  Fed.  161,  103,  6  Sawy. 
498.  "A  dedication  of  property  to  public  use 
occurs  when  the  owner  abandons  the  use,  oc- 
cupancy, and  control  of  such  property  to  the 
public."  Lamar  County  v.  Clements,  49  Tex. 
347,  355. 

"  In  its  technical  legal  sense  dedication  is 
the  appropriation  of  land  for  a  public  use." 
Benn  v.  Hatcher,  81  Va.  25,  29,  59  Am.  Rep. 
645  [quoted  in  Patrick  v.  Kalamazoo  Y.  M. 
C.  A.,  120  Mich.  185,  191,  79  N.  W.  208]. 

3.  McLean,  J.,  in  New  Orleans  v.  L.  S.,  10 
Pet.  (U.  S.)  602,  9  L.  ed.  573. 

4.  Noyes  v.  Ward,  19  Conn.  250;  Morse  v. 
Eanno,  32  Vt.  600;  Cincinnati  v.  \¥liite,  6 
Pet.  (XL  S.)  431,  8  L.  ed.  452;  Bateman  v. 
Bluck,  18  Q.  B.  870,  17  Jur.  386,  21  L.  J. 
Q.  B.  406,  83  E.  C.  L.  870,  14  Eng.  L.  &  Eq. 
69. 

5.  A  labama. —  Bessemer  Land,  etc.,  Co.  v. 
Jenkins,  111  Ala.  135,  IS  So.  565,  56  Am.  St. 
Eep.  20;  Vansandt  v.  Wier,  109  AVa.  104,  19 
So.  424,  32  L.  R.  A.  201 ;  Forney  V.  Calhoun 
County,  86  Ala.  463,  5  So.  750. 

California. —  Wolfskill  v.  Los  Angeles 
County,  86  Cal.  405,  24  Pac.  1094. 

Colorado. —  Denver  ?•.  Clements,  3  Colo.  472. 

Connecticut. — Noycs  )•.  Ward,  19  Conn.  250. 

Oeorgia. —  Macon  v.  Franklin,  12  Ga.  239. 

Ottawa  v.  Yentzcr.  100  111.  509. 
43  N.  li!.  001 ;  Waggeman  v.  North  Peoria,  155 
111.  545,  40  N.  E.  485;  Chicago  r.  Hill,  124 
111.  04(),  17  N.  E.  40;  Chicago  r.  Stinson, 
124  111,  510,  17  N.  E.  V.i;  Littler  r.  Lincoln, 
1()()  111.  :i5:!';  CliicM^o  r.  -lohiison,  98  111.  018; 
Field  r.  i',t\yv.  5!)  111.  198. 

Indiana. —  Muriou  /■.  Skillniim,  127  Tnd. 
130,  26  N.  E.  07().  II  Iv.  1!.  A.  55.  yViul  see 
Jndiana])o]is  r.  Kingsbury,  101  hid.  200,  51 
Am.  lU'p.  749;  Carr  v.'Kolb,  99  Ind.  53; 
HiiyneH  V.  Thonins,  7  Jnd.  38. 

fowa.—  M:n-i-.iii  r.  Delhi,  37  Iowa  250; 
Dubuque  Muloney,  9  Jowa  450,  74  Am.  Dec. 
358, 

Kansan. —  Hayes  v.  llouke,  45  Kan.  400,  25 
Plic,  800. 


Kentucky. —  Caperton  f.  Ilumpick,  95  Ky. 
105,  23  S.  W.  875,  15  Ky.  L.  Rep.  430. 

Louisuma. — •  Leonard  v.  Baton  Rouge,  39 
La.  Ann.  275,  4  So.  241 ;  Sheen  v.  Stothart, 
29  La.  Ann.  030. 

Maine. —  Cole  v.  Sprowl,  35  Me.  161,  56 
Am.  Dec.  090. 

Maryland. — Boyce  v.  Kalbaugh,  47  Md.  334, 
28  Am.  Rep.  404.  See  also  Hiss  t".  Baltimore, 
etc.,  Pass.  R.  Co.,  52  Md.  242,  30  Am.  Rep. 
371 ;  McCormick  t.  Baltimore,  45  Md.  512. 

Massachusetts. —  Hobbs  v.  LoAvell,  19  Pick. 
405,  31  Am.  Dec.  145. 

Minnesota. —  Mankato  v.  Willard,  13  Minn. 
13,  97  Am.  Dec.  208;  Wilder  V.  St.  Paul,  12 
Minn.  192. 

Missouri. —  Perkins  v.  Fielding,  119  Mo. 
149,  24  S.  W.  444,  27  S.  W.  1100. 

Montana. —  Territory  v.  Deegan,  3  Mont.  82. 

Kebraska. —  State  v.  Otoe  County  Com'rs, 
6  Nebr.  129. 

New  Jersey. —  Vanatta  v.  Jones,  42  N.  J.  L. 
561. 

Neio  York. —  Cook  v.  Harris,  61  N.  Y.  448. 

Oregon. —  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
736. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Greensburg,  etc.,  Electric  St.  R.  Co.,  170  Pa. 
St.  559,  35  Atl.  122,  30  L.  R.  A.  839. 

Rhode  Island. —  Simmons  v.  Mumford,  2 
R.  I.  172. 

rcrmont.—  Stg.tQ  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554. 

Utah. —  Whittaker  v.  Ferguson,  16  Utah 
240,  51  Pac.  980. 

Washington. —  Ball  v.  Tacoma,  9  Wash. 
592,  38  Pac.  133. 

Wisconsin. —  Williams  r.  Smith,  22  Wis. 
594. 

United  States. —  McKey  v.  Hyde  Park,  134 
U.  S.  84,  10  S.  Ct.  512,  33  L.  ed.  860  (good 
illustration  of  dedication  by  estoppel)  ;  Mor- 
gan V.  Chicago,  etc.,  R.  Co.,  90  U.  S.  71(),  24 
L.  ed.  743. 

England. —  Grand  Surrey  Canal  Co.  r.  Hall, 
9  L.  J.  C.  P.  329,  1  M.  &  G.  392,  1  Scott  N.  R. 
204,  39  E.  C.  L.  818. 

Estoppel  in  general  see  Estoppel. 

Estoppel  often  operates  to  prevent  denial 
of  dedication  (Stissman  San  Luis  Obis])o 
County,  12(i  Cal.  536,  59  Pac.  24;  Whittaker 
V.  Deadwood,  12  S.  D.  523,  81  N.  W.  910; 
Ashland  r.  Chicago,  etc.,  R.  Co.,  105  Wis.  393, 
SO  N.  W.  1  101)  just  as  one  may  be  estopped 
fioiii  sell  inn'  up  dedication  (see  Hanger  !'. 
Dcs  JNloiucs;  lOi)  Iowa,  480,  80  N.  W.  549). 
It  must  be  remembered  that  it  is  not  every 
statement  refei-ring  to  a  public  use  tliat 
(Tcatt's  an  estoppel.    Cerf  v.  Pileging,  94  Cal. 
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dedication  is  a  common-law  doctrine  of  itself  based  upon  analogous  principles.^ 
There  are  cases,  however,  in  which  a  dedication  may  properly  arise  through  a 
technical  estoppelJ  So  where  the  owner  in  dealing  with  an  individual  instead  of 
binding  himself  by  an  estoppel  in  jyais  binds  himself  by  an  express  or  implied 
covenant  in  a  deed,  the  public  may  accept  the  public  use  called  for  in  the  deed, 
and  a  dedication  may  become  effective  on  the  doctrine  of  covenant  or  grant.^ 
The  elementary  distinction  between  these  cases  and  the  true  dedication  is  that  the 
estoppel  or  covenant  is  merely  an  offer  as  to  the  public  and  there  is  no  dedication 
to  the  public  until  the  public  accepts.'' 

2.  Distinguished  From  Grant  or  Prescription.  A  dedication,  althongh  often 
spoken  of  as  operating  by  way  of  grant,^°  dift'ers  from  a  grant  in  the  very  material 
particular  that  there  need  not  be  a  grantee  in  esse  at  the  time  of  the  dedication  to 
give  it  effect. An  appropriation  or  dedication  of  property  to  public  uses  is  an 
exception  to  the  general  rule  requiring  a  particular  grantee.^^  It  is  not  essential 
that  the  right  of  use  should  be  vested  in  a  corporate  body.^^  The  public,  it  has 
been  said,  is  an  ever  existing  grantee  capable  of  taking  dedications  for  public 
uses,  and  its  interests  are  a  sufficient  consideration  to  support  them."  If  there 
is  a  common-law  dedication  of  land  to  public  use  prior  to  the  existence  of  a 
municipal  corporation,  then  upon  such  corporation  being  organized  and  includ- 
ing such  land  within  its  limits  the  use  of  the  land  in  trust  for  the  public  at 
once  vests  in  it.^^  So  the  doctrine  of  prescription  has  been  said  not  to  strictly 
apply  to  public  easements.^''    But  dedication  may  be  implied  from  facts  and 


131,  29  Pac.  417 ;  Williams  v.  New  York,  etc., 
K.  Co.,  39  Conn.  509. 

6.  See  Aiigell  Higliw.  (3d  ed.)  c.  3_,  §  156. 

7.  Thus  through  his  representations  to 
some  individual  that  he  has  abandoned  his 
land  to  a  public  use,  intended  to  be  relied 
upon,  and  relied  upon  by  that  individual,  the 
owner  is  bound,  and  being  so  bound  to  the  in- 
dividual to  dedicaie  his  land  to  a  public  use, 
he  gives  the  public  an  option  to  accept  the 
use.  Such  acceptance  may  be  made  by  the 
public  at  any  time  wliile  the  estoppel  lasts, 
and  the  dedication  may  thus  become  eiTective. 
Barney  i\  Lincoln  Park,  203  111.  397,  67  N.  E. 
801. 

8.  Davis  r.  Morris,  132  N.  C.  435,  43  S.  E. 
950.  See  also  Flersheim  v.  Baltimore,  85'  Md. 
489,  36  Atl.  1098;  Rutherford  v.  Taylor,  38 
Mo.  315. 

Presumption  of  a  grant  is  imposed  on  the 
jury  as  a  diity.  Coolidge  v.  Learned,  8  Pick. 
(Mass.)  504. 

9.  See  xnp-a,  VI. 

10.  Cincinnati  t.  Hamilton  County  Com'rs, 
7  Ohio  88  :  Brown  v.  Manning,  6  Ohio  298, 
27  Am.  Dec.  255. 

11.  AlabfiDia. —  Doe  r.  Jones,  11  Ala.  63. 
Indiana. —  G\\7'nn  r.  Homan,  15  Ind.  201. 
Minnesota. — Winona  v.  Huff,  11  Minn.  119. 
21ississippi. —  Vick  r.  Vicksburg,  1  How. 

379.  31  Am.  Dec.  167. 

Ohio. — Williams  v.  Cincinnati  First  Presb. 
Soc.  1  Ohio  St.  478;  Bryant  r.  McCandless,  7 
Ohio  Ft.  TI,  135 ;  Brown  i.  Manning,  6  Ohio 
298,  -27  Am.  Dee.  255. 

Pcnnsylcania. —  Scranton  v.  Griffin,  8  Leg. 
Gaz.  86. 

Teaja.?.— Atkinson  r.  Bell,  18  Tex.  474; 
Llano  r.  Llano  Couiitv,  5  Tex.  Civ.  App.  132, 
23  S.  W.  1008. 

Washington. —  iMeeker  v.  Puyallup,  5  Wash. 
759,  32  Pac.  727. 


United  States. —  Cincinnati  v.  White,  6  Pet. 
431,  8  L.  ed.  452;  Beatty  v.  Kurtz,  2  Pet.  566, 
7  L.  ed.  521;  Coffin  v.  Portland,  27  Fed.  412. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §§  8,  9. 

12.  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431,  8  L.  ed.  452;  Beatty  v.  Kurtz,  2  Pet. 
(U.  S.)  566,  7  L.  ed.  521;  Pawlet  r.  Clark,  9 
Craneh  (U.  S.)  292,  3  L.  ed.  735. 

13.  New  Orleans  v.  U.  S.,  5  Pet.  (U.  S.) 
449,  8  L.  ed.  187. 

14.  Warren  v.  Jacksonville,  15  111.  236,  58 
Am.  Dec.  610;  Cincinnati  v.  White,  6  Pet. 
(U.  S.)  431,  8  L.  ed.  452.  A  dedication  of 
land  to  public  use  implies  and  vests  in  the 
public  a  right  to  use  th  same  without  a 
grantee  being  named  or  being  in  existence. 
Coffin  V.  Portland,  27  Fed.  412. 

15.  Alabama. — Harn  v.  Dadeville,  100  Ala. 
199,  14  So.  9. 

Illinois. —  Waggeman  r.  North  Peoria,  160 
111.  277,  43  N.  E.  347. 

Minnesota. —  Mankato  v.  Willard,  13  Minn. 
13,  97  Am.  Dec.  208;  Winona  v.  Huff,  11 
Minn.  119. 

Texas. — Llano  v.  Llano  County,  5  Tex.  Civ. 
App.  132,  23  S.  W.  1008. 

United  States. —  Cincinnati  r.  White,  6  Pet. 
431,  8  L.  ed.  452. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §§  8,  9. 

16.  The  doctrine  of  prescription  as  applica- 
ble to  public  easements  does  not  seem  to  ))e 
recognized  in  England  at  all.  The  origin  of 
easements  from  immemorial  user  is  fou.nded 
on  custom.  "  And,  upon  referring  to  the  sev- 
eral authorities  which  have  been  cited  in  sup- 
port of  the  validity  of  such  a  prescription,  it 
will  be  found  that  the  claim  by  the  inhab- 
itants, qua  inhabitants,  to  any  easement, 
wherever  it  has  been  allowed,  has  been  in- 
variably vested  on  the  ground  of  custom,  not 
on  that  of  prescription.  A  custom  which  has 
existed  from  time  immemorial  without  inter- 
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circumstances/^  and  just  as  tlie  doctrine  of  dedication  grew  up  upon  tlie  founda- 
tion of  public  policy,  so  the  doctrine  of  public  casements  by  presumptive  dedi- 
cation or  prescription  has  a  legitimate  foundation  and  is  generally  recognized, 
although  there  is  some  conflict  of  opinion  on  the  rpiestion.'^ 

3.  Easements  Created  by  Dedication  Distinguished  From  Private  Easements. 
Public  easements  differ  from  private  easements  in  that  there  is  no  dominant  tciifi- 
inent,  and  they  are  therefore  in  gross  and  the  incidents  of  public  easements, 
largely  owing  to  the  intervention  of  tlie  state  or  of  municipalities  or  other  public 
authorities  representing  the  public,  differ  in  important  respects  from  the  incidents 
of  private  easements.^'' 

B.  Of  Statutory  Dedication  —  l.  In  General.  Just  as  statutes  commonly 
define  how  a  person  may  deed  his  lands  to  legal  persons,  so  in  many  states  stat- 
utes provide  how  lands  may  be  on  the  records  dedicated  to  the  public.^^  Such 
statutes  usually  provide  that  where  an  owner  has  had  liis  land  surveyed,  platted, 
and  acknowledged,  end  has  recorded  the  plat,  then  such  parts  as  the  plat  shows 
he  intended  to  dedicate  as  streets,  parks,  etc.,  shall  be  as  fully  beyond  his  control 
as  if  he  had  deeded  them  to  a  legal  person  for  the  uses  mentioned,^^  and  this  is 
called  a  statutory  dedication.^^  Such  statutes  are  constitutional.^  "When  a  statu- 
tory dedication  has  been  duly  made,  contemj^oraneous  or  subsequent  acts  of  the 
dedicator  will  be  referred  to  such  statutory  dedication  and  not  raise  against  him  a 
presumption  of  a  wider  common-law  dedication.^^ 

2.  Effect  of  Statutes  on  Power  to  Make  Common-Law  Dedication,  It  is  well 
settled  that  statutes  providing  means  whereby  lands  may  be  dedicated  to  public 


ruption  within  a  certain  place,  and  which  is 
certain  and  reasonable  in  itself,  obtains  the 
force  of  a  law,  and  is,  in  effect,  the  common 
law  within  that  place  to  which  it  extends, 
though  contrary  to  the  general  law  of  the 
realm.  In  the  ease  of  a  custom,  therefore,  it 
is  unnecessary  to  look  out  for  its  origin :  but, 
in  the  case  of  prescription,  which  founds  it- 
self upon  the  presumption  of  a  grant  that  has 
been  lost  by  process  of  time,  no  prescription 
can  have  had  a  legal  origin  where  no  grant 
could  have  been  made  to  support  it."  Lock- 
wood  V.  Wood,  6  Q.  B.  31,  50,  64,  8  Jur.  543, 
13  L.  J.  Q.  B.  365,  51  E.  C.  L.  31,  50.  Mr. 
Justice  Story  in  Beattv  v.  Kurtz,  2  Pet. 
(U.  S.)  566,  7  L.  ed.  521,  after  showing  how 
the  appropriation  of  a  lot  to  the  use  of  the 
"  Lutheran  Church,"  thei-e  being  no  such 
church,  and  therefore  no  grantee,  could  not 
take  effect  as  a  grant  express  or  presumed, 
supports  it  as  a  dedication  to  public  and 
pious  uses.  See  also  Stevens  v.  Nashua,  46 
N.  H.  192.    And  see  Easements. 

17.  See  ij)fm,  V,  C,  5. 

18.  See  infra.,  VII,  D,  4.  "  The  adjudged 
cases,  with  respect  to  highways  by  dedication 
or  by  prescription,  are  not,  in  all  points,  sus- 
ceptible of  iK'ing  reconciled.  Some  deny  {hat 
highwiiys  eiin  be  established  by  prescription, 
and  iillirni  that  they  can  be  established  in  two 
ways  only:  First,  imder  tlio  statute;  and, 
second,  by  dedication.  Other  cases  hold  that 
highway.s  may  derive  a  lawful  existoiice  from 
long  continued  use  by  tlie  public  under  a 
claim  of  right.  The  cases  dilVcr  ms  to  the 
effect  of  long  user  by  the  pnbli  .  Some  hold 
thiit,  if  ('OMtiyiiicd  for  the  jici'iod  wliich,  under 
the  sdiLiilc  of  liiiiiliitionH,  would  l)nr  tlic  right 
of  the  owner  of  liunl  to  recover  trie  same,  this 
is  conelusive  evidence  against  the  owner,  of 
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an  intent  to  dedicate  for  a  highway  the  land 
so  used.  The  period  nxed  by  the  statute  of 
limitation  is  applied  to  such  cases  by  waj'  of 
analogy.  Others  hold  that  user,  even  for  such 
a  period,  does  not  conclude  the  right  of  the 
owner,  who  may,  nevertheless,  show  that  he  did 
not  intend  to  dedicate  and  rebut,  ii'  he  can,  any 
presumption  of  such  an  intent  derived  from 
mere  use  by  the  public.  Many  of  the  author- 
ities make  the  effect  of  user  by  the  public, 
depend  largely  upon  the  character  of  the  land 
and  of  the  country  in  or  through  which  the 
highway  is  situate."  Onstott  i".  Murray,  22 
Iowa  457,  466. 

19.  See  Easements. 

20.  See  wi/ra,  VIII;  and,  generally,  Munici- 
pal COKPORATIONS;  StBEETS  AND  HIGHWAYS. 

21.  See  infra,  V,  D. 

22.  111.  Rev.  St.  (1879)  c.  109.  is  a  fair 
illustration.  It  is  there  provided  that  a  per- 
son who  desires  to  lay  out  a  town  shall  have 
the  land  surveyed  and  a  plat  made  showing 
streets,  squares,  etc.,  and  what  parts  of  tbe 
land  he  wishes  to  dedicate  to  public  uses  or 
to  the  uses  of  corporations  or  individuals. 
It  is  also  provided  that  after  such  a  plat  has 
been  prepared  and  is  acknowledged  and  re- 
corded title  shall  vest  in  the  parts  donnted  on 
the  plat,  and  that  the  title  to  any  parts  dedi- 
cated to  public  use  shall  be  vested  in  the 
municipal  corporation,  if  any,  in  trust  for  the 
purposes  declared.  See  Winnetka  c.  Prouty, 
107  111'.  218;  Morgan  r.  Chicago,  etc.,  R.  Co., 
96  U.  S.  716,  24  L.  ed.  743. 

23.  Morgan  r.  Chicivgo,  etc.,  R.  Co.,  96 
U.  S.  71(!,  24  L.  ed.  743. 

24.  See  Humpus  v.  Miller.  4  Mich.  150. 

25.  Iloguc  Albina,  20  Oreg.  182,  25  Pac. 
38(;,  10  L.  R.  A.  673.  And  see  Cotter  v.  Phila- 
delphia, 194  Pa.  St.  490,  45  Atl.  330. 
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uses  do  not  prevent  sncli  uses  being  created  by  dedication  as  at  common  law.^** 
They  merely  provide  a  new  mode  by  whicli  the  dedicator's  intention  to  grant  or 
convey  liis  land  may  be  carried  into  effect,^''  and  there  may  be  a  statutory  dedica- 
tion by  some  of  the  owners  and  a  common-law  dedication  by  otliers.^^  Neverthe- 
less the  statutes  in  no  way  enlarge  either  expressly  or  by  implication  the  class  of 
cases  where  an  easement  may  be  created  in  favor  of  the  public  by  common-law 
dedication.^* 

3.  Defective  Statutory  Dedication  When  Operative  as  Common-Law  Dedication. 

An  incomplete  or  defective  statutorj^  dedication  will,  when  accepted  by  the  public 
or  when  rights  are  acquired  under  it  by  third  persons,  operate  as  a  common-law 
dedication.^"  Thus  a  town  plat,  although  not  acknowledged,  may  operate  as  a 
common-law  dedication,^^  and  the  same  is  the  case  in  respect  to  a  plat  whicli  is 
not  I-ecorded,^^  or  in  respect  to  a  plat  which  has  not  been  signed.^'^  But  where  a 
map  of  a  city  addition  was  not  sufficient  to  constitute  a  statutory  dedication  of  the 
streets  thereon,  the  fact  that  a  map  showed  certain  lines  along  certain  property 


26.  Connecticut. — Noyes  x.  Ward,  19  Conn. 
250. 

Illinois. —  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 
ham,  155  111.  514,  40  N.  E.  1014,  46  Am.  St. 
Rep.  355,  28  L.  R.  A.  012;  Manly  v.  Gibson, 
13  111.  308. 

Indiana. —  State  t'.  Hill,  10  Ind.  219;  Hays 
v.  State,  8  Ind.  425. 

Iowa. —  Baldwin  v.  Herbst,  54  Iowa  168,  0 
X.  W.  257. 

Maryland. —  Day  v.  Allender,  22  Md.  511. 

Michigan. —  Grandville  v.  Jenison,  84  Mich. 
54,  47  N.  W.  600  ;  Baker  v.  Johnston,  21  Mich. 
319;  People  v.  Beaubien,  2  Dougl.  256. 

Missouri. —  McGinnis  r.  St.  Louis,  157  Mo. 
191,  57  S.  W.  755;  Downend  Kansas  City, 
156  Mo.  60,  56  S.  W.  902,  51  L.  R.  A.  170; 
Rose  c.  St.  Charles,  49  Mo.  509. 

yew  York.— In  re  Hunter,  164  N.  Y.  365, 
58  X.  E.  288. 

07i/o.— See  Fulton  v.  Mehrenfeld,  8  Ohio  St. 
440. 

Tennessee. —  Young  v.  State,  9  Yerg.  390. 

United  States. —  District  of  Columbia  v. 
Robinson,  180  U.  S.  92,  21  S.  Ct.  283,  45  L.  ed. 
440;  Sarf^'eant  i'.  Indiana  State  Bank,  21 
Fed.  Cas.  No.  12,360,  4  McLean  339. 

Creation  of  highways. —  In  Massachusetts 
the  statutes  provide  that  no  way  opened  and 
dedicated  to  the  public  use  which  has  not  be- 
come a  public  way  shall  be  chargeable  upon 
a  city  or  town  as  a  liighway  or  townway  un- 
less the  same  is  laid  out  and  established  by 
such  city  or  town  in  the  manner  therein  pre- 
scribed, and  requires  highways  and  to"nTiways 
to  be  kept  in  repair  at  the  expense  of  the 
town,  city,  or  place  in  which  they  are  situated. 
The  effect  of  these  statutes,  it  has  been  de- 
clared, is  to  prohibit  the  creation  of  a  public 
highway  or  townway  Dy  dedication.  Guild  v 
Shedd,  150  Mass,  255,  22  K  e.  896. 

27.  Lake  Erie,  etc.,  R.  Co.  t:  Whitham, 
155  111.  514,  40  N.  E.  1014,  46  Am.  St.  Rep. 
355,  28  L.  R.  A,  612. 

28.  Daiber  r.  Scott,  3  Ohio  Cir.  Ct.  313. 

29.  Lake  Erie,  etc.,  R.  Co.  v.  Whitham,  155 
111.  514,  40  N.  E.  1014,  46  Am.  St.  Rep.  355, 
28  L.  R.  A.  612,  holding  that  although  the 
statute  authorizes  gifts  or  grants  to  railroad 
corporations  by  plat,  common-law  dedications 


cannot  be  made  in  like  cases,  but  must  be  to 
the  general  public. 

30.  Illinois. —  Russell  v.  Lincoln,  200  111. 
511,  05  N.  E,  1088;  Augusta  v.  Tyner,  197 
111.  242,  64  JST.  E.  378;  Earll  v.  Chicago,  136 
111.  277,  26  N.  E.  370;  Gould  v.  Howe, 
131  111.  490,  23  N.  E.  602;  Smith  v.  Flora, 
64  111.  93 ;  Waugh  v.  Leech,  28  111.  488. 

Maine. — Danforth  v.  Bangor,  85  Me.  423,  27 
Atl.  268. 

Michigan. —  Ruddiman  v.  Taylor,  95  Mich. 
547,  55  N,  W.  376;  Baker  v.  Johnston,  21 
Mich.  319. 

Mimnesota. —  Downer  r.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  251. 

Mississippi. —  Vicksburg  f.  Marshall,  59 
Miss.  563. 

Missouri. —  Campbell  v.  Kansas  City,  102 
Mo.  326,  13  S.  W.  897,  10  L.  R.  A.  593. 

Nebraska. —  Pillsbury  v.  Alexander,  40 
Nebr.  242,  58  N.  W.  859. 

Ohio. —  Harrison  v.  Pike,  7  Ohio  Dec.  (Re- 
print) 603,  4  Cine.  L.  Bui.  156.  See  also 
Fulton  V.  Mehrenfeld,  8  Ohio  St.  440 ;  Morris 
V.  Bowers,  Wright  749. 

Wisconsin. —  Donohoo  v.  Murray,  62  Wis. 
100,  22  N.  W.  167. 

United  States. —  Banks  v.  Ogden,  2  Wall. 
57,  17  L.  ed,  818;  IL  S.  v.  Illinois  Cent.  R. 
Co.,  26  Fed.  Cas.  No.  15.437,  2  Biss.  174. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  57 
et  seq. 

31.  Giffen  i:  Olathe,  44  Kan.  342,  24  Pac. 
470;  Campbell  v.  Kansas  City,  102  Mo.  326, 
13  S.  W.  897,  10  L.  R.  A.  593;  Morris  v. 
Bowers,  Wright  (Ohio)  749.  See  also  Gould 
V.  Howe,  13f  111,  490,  23  N,  E.  602. 

32.  Danforth  v.  Bangor,  85  Me.  423,  27 
Atl.  268;  Vicksburg  i:  Marshall,  59  Miss. 
563;  Donohoo  V.  Murray,  62  Wis,  100-,  22 
N.  W.  167. 

33.  Ruddiman  v.  Taylor,  95  Mich.  547,  55 
N.  W.  376.  Nevertheless  where  a  recorded 
plat  does  not  correspond  with  the  survey  of 
the  premises,  the  fact  that  the  plat  indi- 
cates the  existence  of  a  street  which  is  in- 
tended by  the  survey  does  not  constitute  a 
common-law  dedication  in  the  street,  where 
the  intent  to  dedicate  on  the  part  of  the 
landowner  and  its  use  by  the  public  are 
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claimed  as  tlie  fitreet,  without  otlier  evidcMce,  wab  insufficient  to  constitute  a  com- 
mon-law dedication.^* 

11.  CAPACITY  OF  DEDICATOR/' 

A.  In  General.  There  are  few  cases  in  which  the  question  of  capacity  to 
dedicate  has  Ijeen  raised.  There  seems  to  he  no  valid  reason  why  tlie  same  rules 
as  to  capacity  which  apply  to  grants  should  not  ai)ply  to  dedications,  so  tliat  as  a 
general  rule  it  may  he  said  that  no  dedication  can  he  estahlislied  as  the  act  of  a 
person  incapable  of  making  a  grant.^^ 

B.  Corporation.  A  corporation  which  owns  and  deals  with  land  can  make 
dedications  within  its  powers.^  Just  how  far  a  corporation  is  bound  by  the 
declarations  of  its  officers  depends  upon  the  circumstances  of  each  particular 
case,^^  but  where  a  use  is  opened  by  an  officer  of  a  corporation  and  is  enjoyed  by 
the  public  the  assent  of  tlie  corporation  will  be  presumed.^'* 

III.  TITLE  OR  INTEREST  OF  DEDICATOR. 

A.  In  General.  As  it  is  essential  that  to  be  valid  a  dedication  must  create  a 
use  unlimited  as  to  the  time  of  its  duration,*"  and  as  it  is  the  very  essence  of  a 
dedication  that  the  owner  of  the  land  has  consented  to  abandon  it,*'  it  is  a  neces- 
sary conclusion  that  no  one  except  the  owner  of  an  unlimited  estate  or  an  estate 
in  fee  simple  can  make  a  dedication  of  land.*^    jSTevertheless  mere  defects  of  title 


wanting.  Bradstreet  v.  Dunham,  05  Iowa 
248,  21  X.  W.  592. 

34.  Coe  College  r.  Cedar  Rapids,  120  Iowa 
541,  95  N.  W.  207. 

35.  For  dedication  by  agent  see  Principal 
AND  Agent.  Commissioners  in  Partition  see 
Partition.  Executors  and  Administrators 
see  Executors  and  Administrators.  Guard- 
ian see  Guardian  and  Ward.  Infants  see 
Infants.  Landlord  and  Tenants  see  Land- 
lord and  Tenants.  Married  Women  see 
Husband  and  Wife.  Mortgagor  or  Mort- 
gagee see  Mortgages.  Municipal  Corpora- 
tions see  Municipal  Corporations.  Remain- 
der-man see  Remainder-man.  State  see 
States.  Tenants  in  Common  see  Tenants 
IN  Common.  Trustees  see  Trusts.  United 
States  see  United  States. 

36.  See  Edson  v.  Munsell,  10  Allen  (Mass.) 
557;  Rochdale  Canal  Co.  r.  Radeliffe,  18 
Q.  B.  287.  10  Jur.  1111,  21  L.  J.  Q.  B.  297, 
83  E.  C.  L.  289.  It  is  assumed  in  McKey  v. 
Hyde  Park,  134  U.  S.  84,  10  S.  Ct.  512,  33 
L.  ed.  800,  that  nothing  done  by  plaintiff 
before  he  came  of  age  could  affect  his  rights. 
So  in  Pittsburgh,  etc.,  R.  Co.  t.  Crown  Point, 
150  Ind.  530,  50  N.  E.  741. 

37.  California. —  San  Francisco  r.  Calder- 
wood,  31  Cal.  .585,  91  Am.  Dec.  542. 

Connecticut. —  Green  v.  Canaan,  29  Conn. 
157. 

Georgia. —  Macon  v.  Franklin,  12  Ga.  239. 
OMo.— Gall   V.    Cincinnati,    18   Oliio  St. 
563. 

Texas. —  Wright      Victoria,  4  Tex.  375. 

VcrnuynL — State  v.  Woodward,  23  Vt.  92. 

JJniled  Slalcf. —  Boston  V.  Leeraw,  17 
How.  420,  15  L.  ed.  118. 

I'In(jla)id.  —  Gran<l  Surrey  Canal  Co.  v. 
Hall,'  9  L.  J.  C,  P.  329,  l"  M.  &  G.  392,  1 
Scott  N.  II.  204,  39  E.  C.  L.  818. 

Railroad  companies  are  often  held  boinul 
by  dcdiciii  ioiiH.   Scic  infra,  IV,  F. 
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Turnpike  companies  have  been  held  to  have 
dedicated  to  the  public  by  taking  down  their 
gates  (especially  after  the  expiration  of 
their  right  to  collect  toll),  and  allowing  the 
l^ublic  to  freely  use  their  roads. 

Connecticut. —  New  York,  etc.,  R.  Co.  v. 
Fair  Haven,  etc.,  R.  Co.,  70  Conn.  010,  40 
Atl.  007,  41  Atl.  109. 

Illinois. —  Marseilles  v.  Howland.  124  III. 
547,  10  N.  E.  883. 

Michigan. —  Highway  Com'rs  v.  Cobb,  104 
Mich.  395,  02  N.^W.  554. 

Nevada. —  State  v.  Davton,  etc..  Toll  Road 
Co.,  10  Nev.  155. 

New  Hampshire. —  Presumption  not  con- 
clusive.   Stale  V.  New-Boston.  11  X.  H.  407. 

New  Jersey. —  State  r.  New  Brunswick,  32 
N.  J.  L.  548;  State  v.  Snedeker.  30  N.  J.  L. 
80. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Com.,  104  Pa.  St.  583. 

Vermont. —  Barton  v.  Montpelier,  30  Vt. 
050. 

Wisconsin. — Valley  Pulp,  etc.,  Co.  r.  West, 
58  Wis.  599,  17  N.  W.  554. 

England.— 'Reg.  v.  Thomas,  7  E.  &  B.  399. 
3  Jur.  N.  S.  713,  5  Wklv.  Rep.  321.  90 
E.  C.  L.  399. 

38.  These  declarations  generally  go  in  as 
evidence  for  what  thev  are  worth.  Hitch- 
cook  V.  Oberlin,  40  Kan.  90.  20  Pac.  400. 

39.  Union  Co.  r.  Peckham,  10  R.  I.  64.  12 
Atl.  130;  Ilugliea  v.  Providence,  etc.,  R.  Co., 
2  R.  T.  493. 

40.  Sec  infra,  V,  E,  3,  c. 

41.  See  infra.  V,  B. 

42'.  Alahama. —  .Toliiinon  r.  Dadovillo,  127 
Ala.  244,  28  So.  700;  lloole  r.  Atty.-G<?n.,  22 
Ala.  190. 

Conncviicvl. —  Pierce  r.  Roberts,  57  Conn. 
3],  17  Atl.  275. 

Illinois. —  Jame.s  r.  Illinois  Cent.  R.  Co., 
19,^)  ill.  327,  03  TSr.  E.  153;  People  v.  Herbel, 
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or  the  non-concnrrence  of  mere  formal  interests  will  not  defeat  a  dedication.*^ 
And  any  person,  no  matter  how  small  his  interest  in  the  land  and  even  if  he  has 
no  interest,  may  estop  himself  from  denying  a  dedication  of  it.**  Generally  in 
estabhshing  a  dedication  the  title  of  the  dedicator  as  well  as  the  act  of  dedication 
must  be  proved.*^ 

B.  Holdep  of  Fee-Simple  Title.  When  the  dedication  is  made  by  one  who 
at  tlie  time  holds  the  fee-simple  title  to  the  land,  no  question  as  to  its  validity  on 
the  ground  of  title  can  arise.*"  But  a  dedication  made  before  the  dedicator 
acquires  his  title  is  not  good*'  \inless  he  ratifies  it  after  acquiring  title, *^  or  unless 
he  has  some  kind  of  equitable  title  in  or  equitable  right  to  the  land,*'-*  this  rule 
differing  from  the  rule  in  the  case  of  grants.*  And  no  dedication  can  be  made 
by  one  wlio  has  parted  with  his  title.^^ 

C.  Holdep  of  Equitable  Interest  op  Title.  While  a  purpose  to  dedicate, 
declared  before  the  acquisition  of  title,  is  at  most  an  offer  to  dedicate  in  the 
future  and  may  be  abandoned  or  withdrawn,  and  is  not  binding  unless  repeated 


06  111.  384;  Fisk  r.  Havana,  88  111.  208;  Kyle 
V.  Logan,  87  111.  04:  Baugan  v.  Mann,  59 
III.  492. 

Kansas. —  Boerner  v.  McKillip,  52  Kan. 
.508,  35  Pac.  5 ;  Smith  v.  Smith,  34  Kan.  293, 
S  Pac.  385. 

Mari/land. —  Baltimore  r.  Northern  Cent. 
R.  Co.,  88  Md.  427,  41  Atl.  911. 

Michiqaii. —  Lee  v.  Lake,  14  Mich.  12,  90 
Am.  Dec.  220. 

Missouri. —  Kansas  Citv  Milling  Co.  r. 
Riley,  133  i\Io.  574,  34  Sl!  W.  835;  McBeth 
r.  Trabue.  09  Mo.  042;  barcoxie  v.  Wild,  64 
Mx).  App.  403. 

Kew  Jersey. — Vanatta  v.  Jones,  42  N.  J.  L. 
.-61. 

Xew  I'or/,-.— Donahue  r.  State,  112  N.  Y. 
142,  19  N.  E.  419,  2  L.  R.  A.  576;  Pearsall 
v.  Post,  20  Wend.  111. 

Oregon. —  Leland  v.  Portland,  2  Oreg.  46. 

Rhode  Island. —  Clark  i:  Providence,  10 
R.  I.  437 ;  State  v.  Richmond,  I  R.  I.  49. 

'Wisconsin. —  Lawe  r.  Kaukavma,  70  Wis. 
300,  35  N.  W.  501 :  Bushnell  v.  Scott,  21  Wis. 
451,  94  Am.  Dec.  555. 

United  f< totes. —  Irwin  v.  Dixion,  9  How. 
10,  13  L.  ed.  25:  Nelson  v.  Madison,  17  Fed. 
Cas.  No,  10,110,  3  Biss.  244. 

7?)(r//n)?d.— Wood  r.  Veal,  5  B.  &  Aid.  454, 
]  D.  &  R.  20,  24  Rev.  Rep.  454,  7  E.  C.  L. 
250:  Baxter  r.  Taylor,  4  B.  &  Ad.  72,  2  L.  J. 
K.  B.  65,  I  N.  &  "M.  14,  24  E.  C.  L.  41. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  6. 

For  example  it  is  held  that  a  valid  dedica- 
tion cannot  be  made  by  a  trespasser  (Gentle- 
man r.  Soule,  32  111.  271,  83  Am.  Dec.  264), 
a  squatter  (Smith  v.  Smith,  34  Kan.  293,  8 
Puc.  385),  or  a  mere  stranger  (Kvle  u. 
Logan,  87  111.  04:  Bushnell  v.  Scott,  21  Wis. 
451,  94  Am.  Dec.  555),  or  one  who  o-\vtis  a 
mere  easement  iii  the  land  (State  v.  Rich- 
mond. 1  R.  I.  49) .  And  a  person  cannot  dedi- 
cate to  public  uses  land  which  belongs  to 
his  wife  and  children.  McBeth  r.  Trabiie, 
09  Mo.  642. 

43.  See  infra.  Ill,  C. 

The  owners  of  all  the  stock  of  a  corpora- 
tion mav  dedicate  without  anv  corporate  act. 
Atty.-Gen.  r.  Abbott,  154  Mass.  323,  28  N,  E. 
346,  13  L.  R.  A.  251. 


44.  Simmons  v.  Mumford,  2  R.  I.  172} 
Anderson  v.  Bigelow,  16  Wash.  198,  47  Pac. 
426;  Rae  v.  Trim,  27  Grant  Ch.  (U.  C.) 
374.  Similarly  it  has  been  held  that  the 
fact  that  part  of  the  land  dedicated  for  a 
street  does  not  belong  to  the  dedicator  does 
not  avoid  the  dedication  as  to  that  part  of 
the  land  owned  by  him.  Earll  r.  Chicago, 
136  111.  277,  26  N.  E.  370. 

45.  California. —  Eureka  v.  Fay,  107  Cal. 
166,  40  Pac.  235. 

Indiana. —  Lawrenceburgh  v.  Wesler,  10 
Ind.  App.  153,  37  N.  E.  95,6. 

Iowa. —  Edenville  Chicago,  etc.,  R.  Co., 
77  Iowa  69,  41  N.  W.  568;  Porter  v.  Stone, 
51  Iowa  373,  1  N.  W.  001. 

Missouri. —  Hannibal  v.  Draper,  36  Mo. 
332. 

Oregon. —  Leland  v.  Portland,  2  Oreg.  46. 

In  a  case  between  a  city  and  a  party  not 
claiming  title  ownership  by  the  dedicator  is 
presumed.  Fowler  r.  Linquist,  138  Ind.  566, 
37  N.  E.  133;  Roberts  v.  Columbia,  etc.. 
Turnpike  Co.,  98  Tenn.  133,  38  S.  W.  587. 
But  in  a  case  between  a  city  and  a  party 
claiming  title  o-wmership  by  dedication  must 
be  proved.  Lawrenceburgh  v.  Wesler,  10 
Ind.  App.  153,  37  N.  E.  956. 

4G,  See  svpra,  III,  A. 

47.  Boerner  r.  TtlcKillip,  52  Kan.  508,  35 
Pac.  5;  Smith  v.  Smith.  34  Kan.  293,  8 
Pac.  385;  Lee  v.  Lake,  14  Mich.  12,  90  Am. 
Dec,  220;  Kansas  City  Milling  Co,  r.  Riley, 
133  Mo.  574.  34  S,  W.  835;  Nelson  r. 
Madison,  17  Fed.  Cas.  No.  10,110,  3  Bi.ss. 
244. 

48.  Hagaman  r.  Dittniar,  24  Kan.  42 ;  Lee 
V.  Lake,  14  Mich.  12,  90  Am.  Dec.  220. 

49.  See  infra,  III,  C. 

50.  In  the  case  of  a  deed  an  after-acqiiired 
title  inures  to  the  grantee  bv  estoppel.  Barrv 
r.  Guild,  126  111.  439,  18  N.  E.  759,  2 
L.  R.  A.  334  and  note;  Funk  v.  Newcomer, 
10  Md.  301. 

51.  Baltimore  r.  Northern  Cent.  R.  Co.,  88 
Md.  427,  41  Atl,  911:  Warren  v.  Brown,  31 
Nebr.  8,  47  N.  W.  633. 

An  offer  to  dedicate  land  conveyed  prior  to 
the  acceptance  of  the  offer  is  inoperative  as 
a  dedication.    Buffalo  v.  Delaware,  etc.,  R. 
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or  ratified  after  title  acquired,'''^  it  has  been  lield  snfficient  if  tlie  dedicator  at  the 
time  of  the  declaration  has  an  equitable  title  or  an  equitable  right  which  lie  \% 
perfecting ;  and  tliis  question  lias  often  arisen  in  the  case  of  government  lands. 
While  a  mere  occupier  of  government  lands  cannot  dedicate  them/'^  one  who  is 
perfecting  his  title  can/''' 

D.  Holders  of  Interests  Differing-  as  to  Time  of  Enjoyment  or  Amount 
of  Interest.  If  land  belongs  to  several  persons  who  have  estates  and  interests 
in  it,  differing  as  to  time  of  enjoyment  or  amount  of  interest,  there  can  be  no 
dedication  except  with  the  consent  of  them  all/^  But  if  one  does  not  own  the 
whole  bed  of  a  street  he  may  dedicate  his  half." 

E.  Effect  of  Judg"ments  and  Other  Liens.  If  a  judgment  has  attaclied 
to  the  land  it  cannot  be  defeated  by  dedication,^*^  but  a  judgment  attaching  after 
the  dedication  is  a  lien  subject  thereto/^ 

IV.  FOR  WHAT  USES  PROPERTY  MAY  BE  DEDICATED, 

A.  In  General.  The  most  familiar  illustration  of  a  public  easement  is  a  com- 
mon-law public  highway  or  road  as  distinguished  from  a  private  way.**  The 
doctrine  expounded  in  the  early  English  cases  was  applied  to  highways,"  but  was 


Co.,  68  N.  Y.  App.  Div.  488,  74  N.  Y.  Suppl. 
343. 

52.  Boerner  v.  McKillip,  52  Kan.  508,  35 
Pac.  5.    And  see  supra,  III,  B. 

53.  California. — Watkins  v.  Lvneli,  71  Cal. 
21,  11  Pac.  808. 

Iowa. —  Getchell  v.  Benedict,  57  Iowa  121, 
10  N.  W.  321. 

Kansas. —  Hagaman  r.  Dittmar,  24  Kan.  42. 

Maryland. —  South  Baltimore  Harbor,  etc., 
Co.  V.  Smith,  85  Md.  537,  37  Atl.  27.' 

Massachusetts. — Wright  v.  Tukey,  3  Cush. 
290. 

Minnesota. —  Mankato  V.  Warren,  20  Minn. 
144;  Mankato  v.  Meagher,  17  Minn.  265; 
Mankato  v.  Willard,  13  Minn.  13,  97  Am.  Dee. 
208;  Wilder  v.  St.  Paul,  12  Minn.  192. 

Missouri. —  Reid  v.  Board  of  Education,  73 
Mo.  295. 

Nebraska. —  Pillsburv  v.  Alexander,  40 
Nebr.  242,  58  N.  W.  859. 

Bonth  Dakota. —  Deadwood  v.  Whittaker, 
12  S.  D.  515,  81  N.  W.  908. 

Tennessee. —  Roberts  v.  Columbia,  etc., 
Turnpike  Co.,  98  Tenn.  133,  38  S.  W.  587. 

United  States. —  Cincinnati  v.  White,  6 
Pet.  431,  8  L.  ed.  452;  Lownsdale  v.  Port- 
land, 15  Fed.  Cas.  No.  8,578,  Deady  1,  1 
Oreg.  381. 

See  15  Cent.  Dig.  tit.  ^'Dedication,"  §  7. 

54.  Smith  f.  Smith,  34  Kan.  293,  8  Pac. 
385;  Lewis  v.  Portland,  25  Oreg.  133,  35 
Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
736;  Lownsdale  r.  Portland,  15  Fed.  Cas. 
No.  8,579,  Deady  39,  1  Oreg.  397;  Chiipman  v. 
Portland  School  Dist.  No.  1,  5  Fed.  Caa.  No. 
2,608,  Dcadv  139;  Rac  r.  Trim,  27  Grant  Ch. 
(I I.  C.)  374. 

55.  Oetehell  V.  Benedict,  57  Iowa  121,  10 
N.  W.  321;  Mankato  ),'.  Willard,  13  Minn. 
13,  97  Ain.  Dec.  208;  Deiidwood  r.  Whit- 
taker, 12  S.  D.  515.  81  N.  W.  908 

56.  Nilcs  r.  Loh  Angeles,  125  Cal.  572,  58 
Pac.  190;  fierce  i\  Roberts,  57  Conn.  31,  17 
Atl.  275;  Chnk  r.  I'rovidence.  10  R.  T.  437; 
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Gate  Citv  i'.  Richmond,  97  Va.  337,  33  S.  E. 
015. 

Manner  of  consent  or  concurrence. —  The 

several  owners  of  different  interests  or  es- 
tates need  not,  in  order  to  make  a  dedication 
good,  concur  in  one  act  or  act  in  the  same 
way;  it  is  necessary  only  that  in  some  way 
they  shall  have  all  together  or  separately 
shown  their  intention  to  dedicate.  See  Long- 
worth  V.  Sedevic,  165  Mo.  221,  65  S.  W.  260; 
Schenley  v.  Com.,  36  Pa.  St.  29.  78  Am.  Dec. 
359;  Rex  v.  Barr,  4  Campb.  16,  15  Rev.  Rep. 
721;  Vernon  v.  St.  James,  49  L.  J.  Ch.  130,. 
42  L.  T.  Rep.  N.  S.  82. 

57.  Bright  V.  Palmer,  47  S.  W.  590,  20 
Ky.  L.  Rep.  771. 

.  58.  Hays  v.  Perkins,  109  Mo.  102,  18  S.  W. 
1127. 

59.  Baker  v.  Chester  Gas  Co.,  73  Pa.  St. 
116. 

60.  For  private  ways  see  Easements. 

So  intimately  connected  is  the  la\v  of  dedi- 
cation with  the  law  of  highways  that  in  old 
English  digests  the  subject  of  Dedication  is 
a  subtitle  rmder  the  title  Ways.  See  9 
Jacob  Fisher  Dig.  col.  13426. 

61.  There  are  three  English  eases  generally 
referred  to  as  the  first  Engli.sh  cases  recog- 
nizing the  law  of  dedication.  Rex  v.  Hudson, 
2  Str.  909  (where  the  chief  justice  held  that 
leaving  a  way  open  for  fonr  years  from  1728 
to  1732  would  not  be  long  enough  "  to- 
amount  to  a  gift  of  it  to  the  public  " )  ;  Lade 
r.  Shepherd,  2  Str.  1004  (where  defendant 
had  put  a  bridge  from  his  property  across  a 
ditch  to  and  on  an  alleged  road,  the  court 
said  simply :  "  It  is  certainly  a  dedication 
to  the  public,  so  far  as  the  public  has  occa- 
sion for  it,  which  is  only  for  a  right  of  pas- 
sage; but  it  never  was  understood  to  be  a 
triinsfer  of  the  absolute  property  in  the 
soil  ")  ;  Rugby  ("iliiirity  v.  Merryweatlier,  11 
East  376  note  a.  10  Rev.  Rop.'  528  (where 
the  court  said:  "All  that  time  [about  eight 
yearsl  they  permitted  ilie  i)ublic  at  large  (o 
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graduallj  extended  to  all  kinds  of  public  easements,  such  as  squares,  parks, 
wharves,  ete.,*^^  and  has  been  held  to  include  even  privileges  of  a  semi-public 
character,  such  as  those  in  churches  and  cemeteries."^  A  dedication  may  indeed 
be  made  for  any  use  of  a  nature  which  the  general  public  can  enjoy,''^  but  the 
doctrine  has  no  application  to  uses  the  public  cannot  enjoy .''^  Under  miscellane- 
ous public  uses  for  which  land  may  be  dedicated,  some  of  which  might  perhaps  be 
classified  under  subsequent  heads,  may  be  mentioned  a  "  college  gi-een,"  ^'^  a  "  train- 
ing ground,"  a  "  mews,"  ''^  a  "  resort  for  air  and  exercise,"  ''''  a  "  lake,"  ™  a  "  ford 
over  a  stream,"''^  a  "stream  for  public  use,"    as  for  example,  to  be  turned  into  a 


have  the  free  use  of  this  way,  without  any 
impediment  whatever;  and  therefore  it  is 
now  too  late  to  assert  the  right;  for  this 
is  quite  a  sufBcient  time  for  presuming  a 
dereliction  of  the  way  to  the  public.  In  a 
great  case,  ■s^'hieh  was  much  contested,  six 
years  was  held  sufficient'"').  This  last  case 
was  affirmed  in  the  case  of  Bateraan  v. 
Bluch,  18  Q.  B.  870,  17  Jur.  386,  21  L.  J. 
Q.  B.  406,  83  E.  C.  L.  870,  14  Eng.  L.  &  Eq. 
69,  72,  where  Lord  Campbell  says:  "There 
may  be  a  large  square  with  only  one  en- 
trance to  it,  and  if  the  owner  allows  the 
public  to  use  it  without  restriction  for  a 
great  many  years,  he  cannot  afterwards  turn 
lound  and  say  thev  Avere  all  trespassers."' 
Dovaston  v.  Payne,  2  H.  Bl.  527,  3  Rev.  Rep. 
497,  2  Smith  I.ead.  Cas.  1388,  is  annotated 
as  the  leading  English  case. 

The  supreme  court  of  the  United  States  in 
its  early  history  recognized  the  doctrine  of 
dedication  as  a  common-law  doctrine,  and 
referred  to  the  above  early  English  cases,  as 
will .  be  seen  in  the  following  quotation : 
"  The  land,  therefore,  must  have  passed  out 
«f  the  donors,  if  at  all,  without  a  grantee, 
by  way  of  public  appropriation  or  dedication 
to  pious  uses.  In  this  respect  it  would  form 
an  exception  to  the  generality  of  the  rule, 
that  to  make  a  grant  valid  there  must  be  a 
person  in  esse  capable  of  taking  it.  .  .  .  Nor 
is  this  a  novel  doctrine  in  the  common  law. 
In  the  familiar  case  where  a  man  lays  out  a 
public  street  or  highway,  there  is,  strictly 
speaking,  no  grantee  of  the  easement,  but  it 
takes  effect  by  way  of  grant  or  dedication, 
to  public  uses."  Pawlet  v.  Clark,  9  Cranch 
292,  331,  3  L.  ed.  735.  See  also  New  Or- 
leans v.  U.  S.,  10  Pet.  662,  9  L.  ed.  573; 
Barclay  r,  Howell,  6  Pet.  498,  8  L.  ed.  477; 
Cincinnati  r.  White,  6  Pet.  431,  8  L.  ed.  452; 
Beatty  c.  Kurtz,  2  Pet.  566,  7  L.  ed.  521. 

62.  See  infra,  IV,  B  et  seq. 

63.  See  infra,  IV,  B.  In  New  Orleans  v. 
U.  S.,  10  Pet.  (U.  S.)  662,  9  L.  ed.  573,  the 
principle  was  applied  to  quays  along  the 
Mississippi,  and  its  applicability  to  pioiis 
uses  and  to  places  of  public  amusement  or 
husiness  was  asserted.  The  doctrine  reached 
its  extreme  limit  when  applied  to  preserve 
the  single  tomb  of  Marv  Washington.  Col- 
bert V.  Shepherd,  89  Va.'401,  16  S".  E.  246. 

64.  loim. —  Scott  V.  Des  Moines,  64  Iowa 
438.  20  N.  W.  752. 

MicJiigan. —  Baker  v.  Johnston,  21  Mich. 
319. 

Neiv  Jersey. —  Lennig  v.  Ocean  City  As- 


soc., 41  N.  J.  Eq.  600,  7  Atl.  491,  56  Am. 
Rep.  16. 

New  York. —  Pearsall  v.  Post,  20  Wend. 
Ill  [affirmed  in  22  Wend.  425]. 

Rhode  Island. —  Mowry  c.  Providence,  10 
R.  I.  52. 

Wisconsin. —  Trerice  v.  Barteau,  54  Wis. 
99,  11  N.  W.  244;  Tupper  v.  Huson,  46  Wis. 
646,  I  N.  W.  332. 

United  States. —  New  Orleans  v.  U.  S.,  10 
Pet.  062,  9  L.  ed.  573;  Beatty  v.  Kurtz,  2 
Pet.  566,  7  L.  ed.  521;  McConnell  r.  Lexing- 
ton, 12  Wheat.  582,  6  L.  ed.  735;  Pawlet  "v. 
Clark,  9  Cranch  292,  3  L.  ed.  735. 

A  religious  use  is  a  public  use.  Wyandotte 
County  V.  Wvandotte  First  Presb.  Church, 
30  Kan.  620,  \  Pae.  109. 

65.  See  infra,  IV,  I.  "  A  right  like  that  to 
use  a  landing  place  upon  the  shore  of  navi- 
gable waters  for  depositing  articles,  such  as 
wood  and  the  like,  cannot  be  claimed  for  the 
public,  nor  for  all  the  inhabitants  of  a  State, 
by  prescription  or  custom "  ( Washburn 
Easem.  (3d  ed.  122),  because  from  the  nature 
of  such  user  it  must  be  confined  to  a  few, 
for  such  use  by  a  few  would  prevent  others 
from  using  it  at  all  (Thomas  v.  Ford,  63  Md. 
346,  354,  52  Am.  Rep.  513;  Cortelyou  t'.  Van 
Brundt,  2  Johns.  (N.  Y.)  357,  3  Am.  Dec. 
439;  Pearsall  u.  Post,  20  Wend.  (N.  Y.) 
111).  A  railroad  company,  although  a  pub- 
lic servant,  could  not  acquire  rights  by  com- 
mon-law dedication.  Lake  Erie,  etc.,  R.  Co. 
V.  Whitham,  155  111.  514,  40  N.  E.  1014,  46 
Am.  St.  Rep.  355,  28  L.  R.  A.  612. 

66.  State  v.  Catlin,  3  Vt.  530,  23  Am.  Dec. 
230. 

67.  Mowry  v.  Providence,  10  R.  I.  52. 

68.  Vernon  v.  St.  James,  49  L.  J.  Ch.  130, 
42  L.  T.  Rep.  N.  S.  82. 

69.  Schwinge  v.  Dowell,  2  F.  &  F.  845. 

"  Purpose  of  recreation "  see  Tyne  Imp. 
Com'rs  V.  Imrie,  81  L.  T.  Rep.  N.  S.  174. 

"  Bathing  ground  "  see  Atlantic  City  v.  At- 
lantic City  Steel  Pier  Co.,  62  N.  J.  Eq.  139, 
49  Atl.  822. 

"  Light,  air,  and  view  of  sea "  see  Atty.- 
Gen.  V.  Vineyard  Grove  Co.,  181  Mass.  507, 
64  N.  E.  75. 

70.  De  Long  r.  Spring  Lake,  etc.,  Co.,  65 
N.  J.  L.  1,  47  Atl.  491;  Gillean  i:  Frost,  25 
Tex.  Civ.  App.  371,  61  S.  W.  345. 

71.  Compton  v.  Waco  Bridge  Co.,  62  Tex. 
715. 

72.  Shaw  V.  Crawford,  10  Johns.  (N.  Y.) 
236;  Weynand  v.  Lutz,  (Tex.  Civ.  App.  1895) 
29  S.  W.  1097.  , 
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public  canal,'''  a  spring,"''''  a  "  cain|)-nieetiiig  ground,"''^  and  a  right  to  liave  latu] 
unbuilt  upon  for  the  purpose  of  liglit,  aii',  and  a  view  of  the  sea.''''  Apparently 
sewers  may  be  dedicated  to  public  use;''''  but  the  dedication  of  a  street  d'xjs  not 
carry  the  private  sewer  ])i|)eB  laid  in  it/** 

B.  Relig-ious  and  Pious  Uses.  Whether,  because  recognized  under  43  Eliz. 
c.  4,''''*  or  under  the  general  principles  of  erpiity  relating  to  charitable  uses;''^  or 
because  in  a  civilized  community  a  religious  use  is  in  its  very  nature  a  public  use," 
it  has  invariably  been  held  that  land  may  be  dedicated  to  pious  or  religious  uses,*^ 
without  a  grantee  in  being  to  take,**^  and  although  the  proposed  beneficiaries  were 
a  limited  class  of  the  public.^  Thus  land  may  Ije  dedicated  for  churches,*'''  burial- 
grounds,^"  cemeteries,^''  or  tombs,^^  even  though  limited  to  the  use  of  a  particular  sect/^ 


73.  People  t.  Williams,  G4  Cal.  498,  2  Pac. 
393;  Delaney  c.  Boston,  2  Harr.  (Del.) 
489. 

74.  Oswald  v.  Grenet,  22  Tex.  94;  Smith 
V.  Cornelius,  41  W.  Va.  59,  23  S.  E.  .599,  30 
L.  R.  A.  747;  Puileigh  County  v.  Ellison,  8 
W.  Va.  308:  McConnell  r.  'Lexington,  12 
Wheat.  (U.  S.)  .582,  G  L.  ed.  735. 

75.  Lennig  o.  Ocean  City  Assoc.,  41  N.  J. 
Eq.  COO,  7  Atl.  491,  56  Am.  Rep.  16. 

76.  Atty.-Gen.  v.  Vineyard  Grove  Co.,  181 
Mass.  507,  64  X.  E.  75. 

77.  Oak  Cliff  Sewerage  Co.  v.  Marsalis,  30 
Tex.  Civ.  App.  42,  69  S.  W.  176. 

78.  Hugh  c.  Haigh,  09  Iowa  382,  28  N.  W. 
650;  Davis  v.  Clinton,  58  Iowa  389,  10  N.  W. 
768;  Kruger  i".  La  Blanc,  70  Mich.  76,  37 
N.  W.  880';  Coleman  i\  Flint,  etc.,  R.  Co.,  64 
Mich.  160.  31  N.  W.  47;  Bumpus  i.  Miller, 
4  Mich.  159;  Harrison  Coimty  Seal,  66 
Miss.  129,  5  So.  622,  14  Am.  St.  Rep.  545,  3 
L.  R.  A.  659. 

79.  "  To  this  extent,  at  least,  it  [the  Mary- 
land bill  of  rights]  recognizes  the  doctrines 
of  the  statute  of  Elizabeth  for  charitable 
uses,  imder  which  it  is  well  Icnown  that  such 
uses  would  be  upheld,  although  there  were 
no  specific  grantee  or  trustee."  Beatty  r. 
Kurtz,  2  Pet.  (U.  S.)  560,  583,  7  L.  ed.  521, 
opinion  cf  Story.  J. 

80.  See  Cii.\rities,  6  Cyc.  895  ct  seq. 

81.  Wyandotte  County  r.  Wvandotte  First 
Presb.  Church,  30  Kaii.  020, 'l  Pae.  109; 
Hannibal  i'.  Draper,  15  Mo.  634. 

82.  Illinois. —  Davidson  r.  Reed,  111  111. 
167,  53  Am.  Rep.  613. 

Indiana. —  Redwood  Cemetery  Assoc.  V. 
Bandy,        liid,  24(;. 

Kriihich-ii. —  (ii'illey  v.  Bryars,  7  Bush  471. 

Mari/liiiid. —  Boyce  v.  Kalbaugh,  47  Md. 
334,  28  Am.  Rep.  404. 

New    Jcisfi/. —  Sloekton  Newark,  42 

N.  J.  Eq.  5;il',  <)  Atl.  203. 

New  York. —  Cooper  c.  Sandy  Hill  First 
Presb.  Clnn-eh,  32  Barb.  222;  Still  r.  Lans- 
ingl)iirgli,  Hi  B-arb.  107;  Pciirsiill  r.  Post,  20 
Woul.  Ill  \(ifllniinl  in  L';i  Wend.  Wli^]. 

Rhode.  Inland. —  Mowi  v  r.  I'rin  idciicc,  10 
R.  I.  52. 

Tcrvas. —  Atkinson  r.  Bell,  18  ''i'cx.  474. 

Unilrd  SUi.tc.s. —  C'iiU'imiiili  White,  6 
Pot.  431,  8  L.  ed.  452;  iicady  /•.  Kurtz,  2 
Pet.  506,  7  L.  ed.  521;  Pinvlct  r.  Clark,  9 
Crunch  292,  I!  ii.  ed.  735;  ^'oung  r.  Mahon- 
ing (Jonntv,  51   li'cd.  585. 

See  15  Cent,  Dig.  lit.  "  Dedication,"  §  1. 

[IV,  A  I 


83.  Redwood  Cemetery  Assoc.  r.  Bandv.  93 
Ind.  240. 

Equity  will  not  allow  a  grant  of  land  for 

cemetery  purposes  to  fail,  because  granted  to 
a  community  unable  as  such  to  receive  it 
and  becau.se  the  description  of  the  grantees  is 
too  indefinite  to  confer  any  title  on  the  in- 
dividual members  of  the  community,  but  will 
appoint  trustees  to  control  the  property  for 
the  purposes  specified,  unless  such  control  is 
placed  elsewhere  by  statute.  Hunt  v.  Tolles, 
75  Vt.  48,  52  Atl.  1042. 

84.  For  example  a  Lutheran  church 
(Beatty  v.  Kurtz,  2  Pet.  (U.  S.)  560,  7 
L.  ed.  521);  a  Presbyterian  church  (Wyan- 
dotte V.  Wyandotte  First  Presb.  Church.  30 
Kan.  620,  "l  Pac.  109)  ;  the  tomb  of  Mary 
Washington  (Colbert  V.  Shepherd,  89  Va. 
401,  10  S.  E.  240),  or  some  particular  class 
or  society  (McKinnev  v.  Griggs,  5  Bush 
(Ky.)  401,  96  Am.  "Dec.  360).  And  see 
MoM'ry  V.  Providence,  10  R.  I.  52. 

85.  Still  V.  Lansingburgh,  16  Barb.  (N.Y.) 
107.    And  see  cases  cited  supra,  note  84. 

86.  Mowry  v.  Providence,  10  R.  L  52.  But 
the  owner  of  land  upon  which  is  a  grave- 
yard who  permits  his  neighbors  to  use  the 
same  as  a  burial-ground  is  not  estopped 
from  the  exclusive  use  of  such  land,  upon 
the  ground  that  the  same  has  been  dedicated 
for  jiublic  use.  This  right  is  merely  per- 
niissory  and  the  granting  thereof  does  not 
amount  to  a  dedication.  Bro\ra  v.  Gunn,  75 
Ga.  441. 

87.  7??i«0iS.— Davidson  v.  Reed.  Ill  111. 
107,  53  Am.  Rep.  013. 

Indiana. —  Redwood  Cemetery  Assoc.  r. 
Bandy,  93  Ind.  246. 

Maryland. —  Bovce  l:  Kalbaugh,  47  ^Id. 
334,  28  Am.  Rep. "464. 

ilis.wiri. —  Kansas  City  v.  Scarritt,  109 
Mo.  471,  69  S.  W.  283. 

Nebraska. —  Pawnee  -Citv  First  'Nat.  Bunk 
V.  Hazels,  63  Nebr.  844,  '89  N.  w.  378,  56 
L.  R.  A.  765. 

New  Jersey. —  Stockton  v.  Newark,  42 
N.  J.  Eq.  531,  9  Atl.  203. 

New  Yorfc.— Hunter  v.  Sandy  Hill,  0  Hill 
407. 

Pennsylvania. —  Pott  r.  PoHsvillo,  12  Pa. 
St.  132.' 

Vermonl. —  Hunt  r.  Tolles,  75  V(.  48,  52 
Atl.  1042. 

88.  Colbert  r.  Shepliei'd,  S9  Va.  401,  16 
S.  E.  240. 

89.  See  caHcs  cili'd  siipra,  note  84. 
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C.  Highways,  Streets,  and  Alleys.  Higliways,  streets,  and  alleys  may  be 
dedicated  to  the  public.'"*  So  a  road  or  street  which  is  a  mere  cal  de  sac  may  be 
dedicated  to  the  public  use  in  the  same  manner  as  a  thoroughfare,^'  although  this 
seems  to  have  been  doubted  formerly.'-*^  So  the  dedication  of  a  street  generally 
carries  with  it  tlie  right  to  a  sidevvalk,^^  and  the  dedication  of  a  footway  may  carry 
with  it  a  bordering  carriage-drive."^  Special  ways  may  be  dedicated,  such  as  a 
path  along  a  canal,"-'  a  footway  over  a  railroad  bridge,"*^  or  a  path  along  the  surface 
of  a  sea  wall,  erected  to  protect  the  neighboring  lands  from  the  waters."''  There 
is  practically  no  difference  in  the  rules  applicable  to  a  stre6t  and  to  an  alley 
and  the  principles  governing  the  dedication  are  the  same  whether  the  dedication 
be  of  a  country  road  or  a  city  street ;  but  the  weight  of  facts  like  public  user,"" 
non-inclosure,^  as  evidence  of  dedication,  is  much  greater  in  the  case  of  a  city 
street  where  lots  are  small  and  land  valuable,  than  in  the  country  where  land  is 
in  the  state  of  nature,  is  held  in  great  tracts,  or  is  not  inhabited.^ 


90.  Alahama. —  Steele  t.  Sullivan,  70  Ala. 
589 ;  Sultzner  i\  State,  43  Ala.  24. 

Connecticut. —  Noves  v.  Ward,  19  Conn. 
250. 

/??i)io;s.— Grube  v.  Nichols,  36  111.  92; 
Daniels  v.  People,  21  111.  439. 

Indiana. —  Green  v.  Elliott,  86  Ind.  53. 

Iowa. —  Wilson  r.  Sexon,  27  Iowa  15. 

Kansas.—  City  Cemetery  Assoc.  v.  Menin- 
ger,  14  Kan.  312. 

Massachusetts. —  Valentine  i'.  Boston,  22 
Pick.  75,  33  Am.  Dee.  711;  Hobbs  r.  Lowell, 
19  Pick.  405,  31  Am.  Dec.  145. 

Missouri. —  Garnett  v.  Slater,  56  Mo.  App. 
207;  Bailey  v.  Culver,  12  Mo.  App.  175. 

yebraska. — •  State  v.  Otoe  Coimty  Com'rs, 
6  Nebr.  129. 

Neio  Hampshire. —  State  r.  Atherton,  16 
N.  H.  203. 

New  Jersey. —  Smith  v.  State,  23  N.  J.  L. 
712  [affirming  23  N.  J.  L.  130]  ;  Holmes  v. 
Jersey  City,  12  N.  J.  Eq.  299. 

Oregon.—  Doviglas  County  Road  Co.  v. 
Abraham,  5  Greg.  318. 

Poinsylvania. —  Pittsburg,  etc.,  E.  Co.  v. 
Dunn,  56  Pa.  St.  280. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  2. 

This  is  the  most  common  use  to  which  the 
doctrine  of  dedication  applies.  See  supra, 
lY,  A. 

91.  California. —  Stone  r.  Brooks,  35  Cal. 
489;  Sherman  v.  Buick,  32  Cal.  241,  91  Am. 
Dec.  577. 

//irfif/^a.— Adams  v.  Harrington,  114  Ind. 
6C,  14  N.  E.  603. 

Kansas. —  City  Cemetery  Assoc.  v.  Menin- 
ger,  14  Kan.  312;  Masters  v.  McHolland,  12 
Ivan.  17. 

2Iaine. —  Bartlett  v.  Bangor.  67  Me.  460. 

Maniland. —  Baltimore  r.  Broumel,  86  Md. 
153,  37  Atl.  648. 

Michigan. —  People  r.  Jackson,  7  Mich.  432, 
74  Am.  Dec.  729. 

Minnesota. —  Hanson  v.  Eastman,  21  Minn. 
509. 

New  Jersey. —  State  i'.  Bishop,  39  N.  J.  L. 
226. 

New  York. —  People  i'.  Kingman,  24  N.  Y. 
559. 

Pennsylvania. — Smith  v.  Union  Switch,  etc., 
Co.,  31  Pittsb.  Leg.  J.  N.  S.  21. 


Rhode  Island. —  Greene  t\  O'Connor,  18 
R.  I.  56,  25  Atl.  692,  19  L.  R.  A.  262. 

Wisconsin. —  Schatz       Pfeil,  56  Wis.  429, 

14  N.  W.  628;  Moll  v.  Benckler,  30  Wis. 
584. 

England. —  Bateman  v.  Bluck,  18  Q.  B.  870, 
17  Jur.  386,  21  L.  J.  Q.  B.  406,  14  Eng. 
L.  &  Eq.  69,  83  E.  C.  L.  870;  Reg.  v.  Burney, 
31  L.  T.  Rep.  N.  S.  828. 

92.  Jordan  r.  Otis,  37  Barb.  (N.  Y.)  50; 
Simmons  v.  Mumford,  2  R.  I.  172;  Wood  v. 
Veal,  5  B.  &  Aid.  454,  1  D.  &  R.  20,  24  Rev. 
Rep.  454,  7  E.  C.  L.  250;  Woodver  v.  Hadden, 
5  Taunt.  125,  14  Rev.  Rep.  700,"'  1  E.  C.  L.  74. 

93.  Stevens  v.  Nashua,  46  N.  H.  192; 
Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  459, 
11  N.  E.  43  [affirming  34  Hun  607]. 

Dedication  of  sidewalk. —  The  principles 
governing  the  dedication  of  land  to  public  use 
for  a  street  are  equally  applicable  to  the  dedi- 
cation of  land  to  public  use  for  sidewalks  or 
pavements  in  towns.    Boughner  r.  Clarksburg, 

15  W.  Va.  394. 

94.  Atty.-Gen.  v.  Esher  Linoleum  Co., 
[1901]  2  Ch.  647,  [1901]  W.  N.  173,  70  L.  J. 
Ch.  808,  85  L.  T.  Rep.  N.  S.  414,  50  Wkly. 
Rep.  22. 

95.  Grand  Junction  Canal  Co.  v.  Petty,  21 
Q.  B.  Div.  273,  52  J.  P.  692,  57  L.  J.  Q.  3. 
572,  59  L.  T.  Rep.  N.  S.  767,  36  Wkly.  Rep. 
795. 

96.  Kentucky  Cent.  R.  Co.  v.  Paris,  95  Ky. 
627,  27  S.  W.  84,  16  Ky.  L.  Rep.  170. 

"  Gangway "  see  Baker  v.  Barry,  22  R.  I. 
471,  48  Atl.  795. 

97.  Greenwich  Dist.  v.  Maudslay,  L.  R.  5 
Q.  B.  397,  39  L.  J.  Q.  B.  205,  23  L.  T.  Rep. 
N.  S.  121,  18  Wkly.  Rep.  948. 

98.  Van  Witsen  v.  Gutman,  79  Md.  405,  29 
Atl.  608,-  24  L.  R.  A.  403. 

99.  Existence  of  Indian  trail  and  subse- 
quent travel  of  citizens  over  such  trail  do  not 
show  dedication.  Russen  v.  State,  3  Coldw. 
(Tenn.)  119. 

1.  "A  man  cannot  lose  the  title  to  his 
lands  by  leaving  them  in  their  natural  state." 
Boston  V.  Lecraw,  17  How.  (U.  S.)  426,  15 
L.  ed.  118. 

2.  California. —  Harding  v.  Jasper,  14  Cal. 
642. 

Illinois. —  Herhold  v.  Chicago,  108  111.  467. 

[IV,  C] 
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D.  Squares,  Parks,  and  Public  Commons.  The  full  applicability  of  the 
doctrine  of  dedication  to  pai'ks  and  public  sfpjares  and  corninojiB  is  now  generally 
recognized,^  and  where  land  is  dedicated  for  a  public  nquare  without  any  specific 
designation  of  the  uses  to  which  it  can  be  put,  it  will  be  presumed  to  have  been 
dedicated  for  such  appropriate  uses  as  would  under  user  and  custom  be  deemed 
to  have  been  fairly  in  contemplation  at  the  time  of  the  dedication.*  A  dedica- 
tion of  a  square  for  public  buildings  can  only  be  used  for  that  purpose  —  no 
other  use  will  be  permitted.^  And  where  a  public  square  is  dedicated  to  be  used 
for  the  erection  of  a  designated  kind  of  building  no  other  kind  of  building  can  be 
erected  thereon.**  Where  the  use  of  a  block  on  a  plat  is  not  designated  but  the 
declarations  of  the  proprietor  made  at  the  time  of  the  dedication  show  that  it 
should  remain  an  open  public  square  public  buildings  cannot  be  placed  thereon.'' 
So  it  has  been  held  that  a  city  cannot  run  streets  through  a  public  square.' 

E.  Schools  and  Educational  Uses.  Dedications  for  school  or  educational 
uses,  although  not  very  common,  are  generally  recognized,  partly  because  such 
uses  are  public  uses,  but  generally  under  statutes.^ 

F.  Railroad  Tracks,  Depots,  and  Crossings.  A  railroad  company, 
although  a  quasi-public  corporation,  cannot  take  by  dedication  except  under  stat- 
utes allowing  dedications  to  individuals  and  corporations.^'^    It  may,  however, 


Louisiana. —  Vicksburg,  etc.,  R.  Co.  v.  Mon- 
roe, 48  La.  Ann.  1102,  20  So.  664. 

'New  York. — Strong  v.  Brooklyn,  68  N.  Y.  1. 

Ohio. — •  Boeres  v.  Strader,  1  Cine.  Super. 
Ct.  57. 

Texas. —  San  Antonio  v.  Sullivan,  4  Tex. 
Civ.  App.  451,  23  S.  W.  307. 

Vennont. —  Morse  v.  Ranno,  32  Vt.  GOO. 

United  States. —  Boston  v.  Lecraw,  17  How. 
426,  15  L.  ed.  118. 

England. —  Chapman  v.  Cripps,  2  F.  &  F. 
864. 

Canada. —  Reg.  v.  Deane,  7  N.  Brunsw.  233. 

3.  GaKfornia. —  Amador  County  v.  Gilbert, 
133  Cal.  51,  65  Pac.  130;  San  Leandro  v.  Le 
Breton,  72  Cal.  170,  13  Pac.  405;  Hoadley  v. 
San  Francisco,  50  Cal.  265. 

Georgia.—  Macon  v.  Franklin,  12  Ga.  239. 

Illinois. —  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479. 

Indiana. —  Doe  v.  Attica,  7  Ind.  Q41. 

loiva. —  Yoimgerman  v.  Polk  County,  110 
Iowa  731,  81  N.  W.  166;  Scott  v.  Des  Moines, 
64  Iowa  438,  20  N.  W.  752;  Pella  v.  Scholte, 
24  Iowa  283,  95.  Am.  Dec.  729  ("grand 
square")  ;  Warren  v.  Lyons,  22  Iowa  351. 

Louisiana. —  Xiques  v.  Bujac,  7  La.  Ann. 
498. 

Ma/)-yland. —  Steuart  v.  Baltimore,  7  Md. 
500;  White  v.  Flannigain,  1  Md.  525,  54  Am. 
Dec.  008 ;  Howard  v.  Rogers,  4  Harr.  &  J. 
278. 

Massachusetts. —  Atty.-Gen.  v.  Abbott,  154 
Mass.  323,  28  N.  E.  340,  13  L.  R.  A.  251, 
annotated. 

Michigan. —  Cass  County  Sup'ra  v.  Banks, 
44  Mich.  407,  7  N.  W.  49. 

Minnesota. —  IIenno])in  (-ounty  Com'rs  v. 
Dayton,  17  Minn.  260;  Maiikato  v.  Willard, 
13  Minn.  13,  97  Am.  Dec.  208. 

Missouri. —  Cnnimings  v.  St.  Louis,  90  Mo. 
259,  2  S.  W.  130;  Rutherford  v.  Taylor,  38 
Mo.  315. 

New  Jersey. —  De  Long  v.  Spring  Tjiike,  etc., 
Co.,  05  N.  J.'L.  1,  47  Ail.  491  ;  Price  v.  I'lain- 
lleld,  40  N.  J.  L.  G08;  IJoboken  M.  10.  Church 
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V.  Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  090 
("square"  defined)  ;  Atlantic  City  v.  Atlan- 
tic City  Steel  Pier  Co.,  62  N.  J.  Eq.  139,  49 
Atl.  822;  Haskell  v.  Wright,  23  N.  J.  Eq. 
389. 

New  York. —  New  York  v.  Stuyvesant,  17 
N.  Y.  34;  Ward  v.  Davis,  3  Sandf.  50-2,  ter- 
race along  stream. 

Ohio. —  Le  Clereq  v.  Gallipolis,  7  Ohio  217, 

28  Am.  Dec.  641. 

Oregon. —  Carter  v.  Portland,  4  Oreg.  339. 

Pennsylvania. —  Mahon  v.  Luzerne  Countv, 
197  Pa.  St.  1,  46  Atl.  894;  Baird  v.  Rice.  63 
Pa.  St.  489. 

Texas. —  State  i".  Travis  County,  85  Tex. 
435,  21  S.  W.  1029;  Lamar  County  v.  Clem- 
ents, 49  Tex.  347  ("public  square")  ;  Llano 
V.  Llano  County,  5  Tex.  Civ.  App.  132,  23 
S.  W.  1008. 

Vermont. —  State  V.  Atkinson,  24  Vt.  448. 

West  Virginia. —  Sturmer  v.  Randolph 
County  Ct.,  42  W.  Va.  724,  26  8.  E.  532,  36 
L.  R.  A.  300. 

4.  Com.  V.  Beaver  Borough,  171  Pa.  St. 
542,  33  Atl.  112. 

5.  Campbell  County  Ct.  r.  Newport,  12 
B.  Mon.  (Ky.)  538. 

6.  Harris  County  v.  Taylor,  58  Tex.  690; 
Llano  V.  Llano  County,  5  Tex.  Civ.  App.  132, 
23  S.  W.  1008;  Frederick  County  v.  Win- 
chester, 84  Va.  407,  4  S.  E.  844. 

7.  Princeville  v.  Auten,  77  111.  325. 

8.  Price  v.  Thompson,  48  Mo.  361. 

9.  Carpenteria  School  Dist.  r.  Heath,  56 
Cal.  478;  Chapman  r.  Floyd,  68  Ga.  455; 
Boa  I'd  of  Education  r.  Kansas  City,  62  Kan. 
374,  03  Pac.  000;  Johnson  Countv  School 
Dist.  No.  2  V.  Hart,  3  Wyo.  563,  27  "Pac.  919, 

29  Pac.  711. 

10.  lOlyton  Land  Co.  r.  South  Alabama, 
etc.,  R.  Co.,  95  Ala.  031,  10  So.  270;  Lake 
Erie,  etc.,  R.  Co.  v.  Whitham,  155  111.  514,  40 
N.  IC.  1014,  10  Am.  St.  Rep.  355,  28  L.  R.  A. 
012;  McWilliams  r.  Morgan,  01  111.  89; 
Ijouisvillo,  etc.,  R.  Co.  Stephens,  90  Ky. 
401,  29  S.  W.  14,  10  Ky.  L.  Rep.  552,  49  Am, 
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acquire  rights  of  way  and  rights  for  its  depots  by  statutory  dedication.^'  In  some 
cases  analogous  riglits  liave  been  lield  to  have  been  acquired  by  raih'oads  through 
estoppel.''^  Railroads,  however,  can  make  dedications,  and  it  is  well  settled  that 
they  can  dedicate  to  the  public  the  right  of  crossing  their  tracks.'^  When  evi- 
dence of  its  intent  to  dedicate  consists  of  its  planking  a  way  over  the  tracks  the 
width  of  the  crossing  is  limited  to  the  planking.'*  Tlie  fact  that  a  railroad  has 
dedicated  a  crossing  does  not  interfere  with  its  right  to  lay  an  additional  track.'^ 
G.  Wharves  and  Landing--Places.  The  owner  of  the  soil  can  dedicate  the 
soil  to  the  public  for  the  use  of  a  landing-place  or  wliarf."^    The  difficulties  met 


St.  Kep.  303;  Southern  R.  Co.  v.  Standiford, 
53  S.  W.  668,  21  Ky.  L.  Rep.  1023;  Todd  v. 
Pittsburg,  etc.,  R.  Co.,  19  Ohio  St.  514. 

11.  Illinois  Cent.  R.  Co.  v.  Indiana,  etc., 
R.  Co.,  85  111.  211;  Mc Williams  v.  Morgan, 
61  111.  89;  JSToblesville  v.  Lake  Erie,  etc.,  R. 
Co.,  130  Ind.  1,  29  N.  E.  484;  Ritchie  v. 
Kansas,  etc.,  R.  Co.,  55  Kan.  36,  39  Pac. 
718;  Pennsylvania  R.  Co.  v.  Ayres,  50  N.  J.  L. 
660,  14  Atl.  901  [affirming  48  N.  J.  L.  44,  3 
Atl.  885,  57  Am.  Rep.  538]. 

12.  Evans  r.  Savannah,  etc.,  R.  Co.,  90  Ala. 
54,  7  So.  758 ;  Minneapolis  Mill  Co.  v.  Min- 
neapolis, etc.,  R.  Co.,  46  Minn.  330,  48  N.  W. 
1132:  Venable  v.  Wabash  Western  R.  Co.,  112 
Mo.  103,  20  S.  W.  493,  18  L.  R.  A.  68. 

13.  Delaware. —  Ogle  v.  Philadelphia,  etc., 
R.  Co.,  3  Houst.  302. 

Georgia. —  Atlanta  R.,  etc.,  Co.  v.  Atlanta 
Rapid  Transit  Co.,  113  Ga.  481,  39  S.  E.  12; 
Brunswick,  etc.,  R.  Co.  v.  Waycross,  91  Ga. 
573,  17  S.  E.  674. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  People,  49 
111.  App.  538. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Bos- 
well,  137  Ind.  336,  36  N.  E.  1103. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Sonne, 
53  S.  W.  274,  21  Ky.  L.  Rep.  848. 

Maryland. —  Ogle  v.  Cumberland,  90  Md. 
59,  44  Atl.  1015,  as  where  a  railroad  laid  out 
a  public  road  crossing  under  its  tracks. 

Minnesota. —  St.  Paul,  etc.,  R.  Co.  v.  Min- 
neapolis, 44  Minn.  149,  46  N.  W.  324. 

New  Jersey. —  State  v.  Bayonne,  52  N.  J.  L. 
503,  20  Atl.  69;  New  York,  etc.,  R.  Co.  v. 
Drummond,  46  N.  J.  L.  644,  45  N.  J.  L.  511. 

West  Virginia. —  Hast  v.  Piedmont,  etc., 
R.  Co.,  52  W.  Va.  396,  44  S.  E.  155. 

United  States. —  iVorthern  Pac.  R.  Co.  v. 
Spokane,  56  Fed.  915. 

How  made. —  A  dedication  by  a  railroad 
company,  to  bind  the  corporation  beyond  rev- 
ocation, must  be  made  by  the  directors  or 
recognized  by  them  or  by  such  public  use  as 
to  justify  the  inference  of  ratification.  Hast 
V.  Piedmont,  etc.,  R.  Co.,  52  W.  Va.  396,  44 
S.  E.  155. 

14.  New  York,  etc.,  R.  Co.  v.  Drummond, 
45  N.  J.  L.  511,  46  N.  J.  L.  644. 

Establishing  place  for  hacks  at  depot  is  no 
evidence  of  intent  to  dedicate  to  public.  Wil- 
liams V.  New  York,  etc.,  R.  Co.,  39  Conn.  509. 

15.  Brunswick,  etc.,  R.  Co.  v.  Waycross,  91 
Ga.  573,  17  S.  E.  674. 

16.  California. —  California  Nav.,  etc.,  Co. 
r.  Union  Transp.  Co.,  126  Cal.  433,  58  Pac. 
936,  46  L.  R.  A.  825 ;  San  Francisco  v.  Calder- 
wood,  31  Cal.  585  91  Am.  Dec.  542. 

[29] 


loioa. —  Grant  v.  Davenport,  18  Iowa  179. 
Kentucky. —  Newport  v.  Taylor,  16  B.  Mon. 
699. 

Louisiana. —  Barrett  v.  New  Orleans,  13  La. 
Ann.  105 ;  Municipality  No.  2  v.  Orleans  Cot- 
ton Press,  18  La.  122,  36  Am.  Dec.  624. 

Massachusetts. —  Coolidge  v.  Learned,  8 
Pick.  504. 

Miimesota. —  Mankato  v.  Willard,  13  Minn. 
13,  97  Am.  Dec.  208. 

Missouri. —  Whyte  v.  St.  Louis,  153  Mo.  80, 
54  S.  W.  478  (common-law  dedication  by  call 
in  deed)  ;  Moses  v.  St.  Louis  Sectional  Dock 
Co.,  84  Mo.  242. 

Neto  Jersey. — O'Neill  v.  Annett,  27  N.  J.  L. 
290,  72  Am.  Dec.  364. 

Neio  York.—  Child  v.  Chappell,  9  N.  Y.  246. 

Oregon. —  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
736. 

Pennsylvania. —  Ball  v.  Slack,  2  Whart. 
508,  30  Am.  Dec.  278;  Cooper  v.  Smith,  9 
Serg.  &  R.  26,  11  Am.  Dec.  658. 

United  States. —  New  Orleans  v.  U.  S.,  10 
Pet.  662,  9  L.  ed.  573. 

England.—Blundell  v.  Catterall,  5  B.  &  Aid. 
268,  24  Rev.  Rep.  353,  7  E.  C.  L.  152. 

"  In  the  litigation  arising  in  towns  on  the 
Mississippi  and  Ohio  rivers,  questions  relat- 
ing to  the  dedication  and  use  of  the  river 
bank  or  front  as  a  landing  for  the  conven- 
ience of  river  commerce  have  been  considered 
and  decided  on  the  theory  that  a  dedication 
of  such  ground  to  public  use  implies  and 
vests  in  the  public  a  right  to  use  the  same  as 
a  highway,  quay,  landing,  or  levee,  without 
any  grantee  being  named  or  in  existence ;  and 
that  the  legislature,  as  the  representative  of 
the  general  public,  may  regulate  such  use, 
and  promote  the  same  by  the  improvement  of 
the  premises,  directly  or  through  the  agency 
of  the  corporation  within  whose  limits  the 
same  are  situated.  Godfrey  v.  Alton,  12  111. 
29,  52  Am.  Dec.  476;  Rowan  v.  Portland,  8 
B.  Mon.  (Ky.)  232;  Gardiner  v.  Tisdale,'  2 
Wis.  153,  60  Am.  Dec.  407;  New  Orleans  v. 
U.  S.,  10  Pet.  (U.  S.)  662,  9  L.  ed.  573; 
Barclay  v.  Howell,  6  Pet.  (U.  S.)  498,  8 
L.  ed.  477;  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431,  8  L.  ed.  452.  And  when,  as  in  this  case, 
the  dedication  is  unconditionally  made  to  a 
public  use,  as  a  levee  or  landing-place,  no 
formal  acceptance  of  the  same  is  necessary ; 
nor  does  the  existence  or  continuance  of  the 
easement  depend  on  the  extent  of  the  use  or 
improvement  of  the  premises,  or  that  they  are 
used  or  improved  at  all ;  and  it  is  even  doubt- 
ful if  the  same  can  be  lost  by  the  adverse 
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in  a  case  of  this  kind  arise  from  the  different  rules  as  to  the  ownersliip  of  the  soil 
along  navigable  and  non-navigable  rivers.''^  Tlie  establishment  of  a  wharf  or 
landing-place  which  is  used  by  the  public  is  perfectly  consistent  with  ]>rivate 
ownership,  and  there  is  no  such  presumption  from  so  doing  of  the  owner's  intent 
to  dedicate.^*  The  right  to  use  a  landing-place  for  de}xjsiting  articles,  such  as 
wood  and  the  like,  is  one  of  the  uses  which  cannot  be  claimed  for  the  general 
public,^^  and  a  claim  of  a  right  to  deposit  fertilizers  or  other  offensive  materials 
would  be  doubly  bad  because  unreasonable.*^ 

H.  Bridg^es.  Some  bridges  have  the  characteristics  of  piers  or  wharves  and 
such  bridges  may  be  dedicated  under  principles  applicaljle  to  wharves.^'  But  as 
a  rule  bridges  are  parts  of  ways  and  are  so  regarded/^  Pul^lic  Ijridges  are  thus  a 
part  of  public  highways  and  may  be  dedicated  just  as  highways  may  be  dedi- 
cated.^^ A  bridge  may  be  built  and  dedicated  to  the  public  use  at  once,^  or  a 
private  bridge  may  become  a  public  bridge  by  dedication. A  bridge  is  still  a 
public  bridge,  although  the  use  of  it  by  the  public  be  limited  to  certain  times 
or  certain  emergencies.^^  Usually  the  rights  and  liabilities  which  arise  out  of 
bridges  are  the  same  as  those  which  arise  out  of  highways  and  streets.^' 

I.  Uses  Which  Cannot  be  Created  by  Dedication.  A  dedication  cannot 
be  made  for  a  use  prohibited  by  statute^  or  for  other  than  public  uses.^^  Dedi- 


occupation  of  the  premises  by  private  parties 
for  any  length  of  time.  2  Dillon  Mun.  Corp. 
(3d  ed.)  §  675."  Coffin  v.  Portland,  27  Fed. 
412,  416. 

Implied  dedication. —  Whether  there  can  be 
an  implied  dedication  of  land  for  a  public 
landing  where  freight  may  be  unloaded  has 
been  questioned.  See  California  Nav.,  etc., 
Co.  V.  Union  Transp.  Co.,  126  Cal.  433,  58 
Pac.  936,  46  L.  R.  A.  825. 

17.  See  California  Js'av.,  etc.,  Co.  f.  Union 
Transp.  Co.,  126  Cal.  433,  58  Pac.  936,  46 
L.  E.  A.  825;  O'Neill  v.  Annett,  27  N.  J.  L. 
290,  72  Am.  Dec.  364;  Sage  v.  New  York,  154 
N.  Y.  61,  47  N.  E.  1096,  61  Am.  St.  Rep.  592, 
38  L.  R.  A.  606  and  note. 

18.  Delaware. —  State  t.  Reybold,  5  Harr. 
484. 

Maine. —  State  v.  Wilson,  42  Me.  9 ;  Little- 
field  V.  Maxwell,  31  Me.  134,  50  Am.  Dec.  653; 
Bethum  v.  Turner,  1  Me.  Ill,  10  Am.  Dec.  36. 

Michigan. —  Horn  v.  People,  26  Mich.  221. 

Neio  York. —  Post  v.  Pearsall,  22  Wend. 
425  [affirming  20  Wend.  111]. 

Orc(/on.~  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
730. 

Dedication  of  road  along  stream  does  not 
dedicate  land  for  landing  as  well.  California 
Nav.,  etc.,  Co.  v.  Union  Transp.  Co.,  126  Cal. 
433,  58  Pac.  936,  40  L.  R.  A.  825. 

Presumptions  see  infra,  VII,  C. 

19.  Tlioniay  v.  Ford,  03  Md.  346,  52  Am. 
Rep.  513. 

20.  Post  V.  Pearsall,  22  Wend.  (N.  Y.) 
425. 

21.  See  supra,  IV,  0. 

22.  Chicago  r.  Powers,  42  111.  169,  80  Am. 
Dec.  4)8.    And  see  i5i(ii)flKH,  5  Cyc.  1049. 

23.  ('aiijornia. —  Siissnvan  v.  San  Luis 
Obispo  (.'ouiity,  120  (!al.  530,  59  Pac.  24. 

Jil.liioiN. —  Dayton  Highway  Com'rs  r.  Hut- 
land  Highway  'Com'rK,  84  111.  279,  25  Am. 
Rc'p.  457. 

Kan-Kis. —  Kudora  v.  Miller,  30  Kan.  494, 
2  Pac.  685. 


Massachusetts. —  Cambridge  v.  Charles- 
town  Branch  R.  Co.,  7  Mete.  70;  Williams 
V.  Cummington,  18  Pick.  312. 

New  Hampshire. —  State  v.  Campton,  2 
N.  H.  513. 

New  York. —  Dygert  v.  Schenck,  23  Wend. 
446,  35  Am.  Dec.  575. 

Pennsylvania. —  Erie  V.  Schwingle.  22  Pa. 
St.  384,  60  Am.  Dec.  87. 

Vermont. —  Folsom  v.  Underbill,  36  Vt. 
580. 

England. —  Rex  v.  Lindsey,  14  East  317, 
12  Rev.  Rep.  529;  Grand  Surrey  Canal  Co. 
V.  Hall,  9  L.  J.  C.  P.  329,  1  M.  &  G.  392, 
1  Scott  N.  R.  264,  39  E.  C.  L.  818;  Rex.  c. 
Kerrison,  3  M.  &  S.  526,  16  Rev.  Rep.  342. 

Canada. — Reg.  v.  Haldiniand  Coimty  Corp., 
38  U.  C.  Q.  B.  396. 

24.  Sussman  v.  San  Luis  Obispo  County, 
126  Cal.  536,  59  Pac.  24;  Springfield  V. 
Hampden  County  Com'rs,  10  Pick.  (Mass.) 
59. 

25.  State  v.  Campton,  2  N.  H.  513;  Grand 
Surrey  Canal  Co.  r.  Hall,  9  L.  J.  C.  P.  329, 
1  M.  &  G.  392,  1  Scott  N.  R.  264,  39  E.  C.  L. 
818. 

26.  Rex  r.  Buckingham,  4  Campb.  189; 
Rex  V.  Devon  County,  R.  &  M.  144,  21  E.  C.  L. 
720. 

Occasional  participation  by  the  public  with 
the  private  proprietor  of  a  bridge  in  the  use 
of  it  does  not  necessarily  render  it  a  public 
bridge.  Rex  i:.  Bucks  County,  12  East  192, 
1  Salk.  359,  11  Rev.  Rep.  347. 

27.  Kudora  i;.  Miller,  30  Kan.  494,  2  Pa--. 
685;  Eric  V.  Sclnvingle,  22  Pa.  St.  384,  00 
Am.  Dec.  87  ;  Beaver  r.  Manchester,  8  E.  &  B. 
44,  4  Jur.  N.  S.  23,  20  L.  J.  Q.  B.  311.  92 
E,  C.  L.  44.    And  see  Biuixiics,  5  Cyc,  104!). 

28.  Thus  where  the  law  jirohibits  .streets 
of  less  than  thirty  feet  in  width,  n  street  of 
loss  than  the  specified  width  cannot  be  dedi- 
cated. J'hiladelphia  r.  Ball,  147  Pa.  St.  243, 
23  Atl.  504. 

29.  I'ost  V.  Pearsall,  22  Wend.  (N.  Y.) 
425  [affirming  20  Wend.  Ill  J. 
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cation  is  not  a  mode  of  conferring  a  private  property  riglit  in  land.^"  Not  only 
must  the  use  be  intended  for  tlie  wliole  public,  but  it  must  be  a  use  wliicli  the 
whole  public  might  possibly  enjoy.^^  Everyone  could  use  a  highway,  and  its 
legitimate  use  by  one  person  would  not  interfere  with  the  use  of  it  by  othei's ; 
but  if  one  person  deposited  his  goods  in  a  particular  place  no  one  else  could  use 
that  place ;  and  so  it  has  been  held  that  the  right  to  deposit  wood  or  other  goods 
cannot  be  a  public  use;*''^  and  the  right  to  deposit  manure  is  doubly  objectionable 
because  ofEensiv^e  and  unreasonable.^^  For  analogous  reasons  a  right  to  lish  in 
Ijrivate  waters  cannot  be  created  by  dedication,^"'  nor  can  the  right  of  fishermen 
to  build  huts  during  the  fishing  season  on  shore  near  fishing  grounds.^^  So  the 
right  to  float  logs  down  a  stream  in  time  of  flood  and  thus  endanger  dams  and 
riparian  property  cannot  be  a  public  use,  because  such  right  would  be  given  to 
some  to  the  damage  of  others.^''  Moreover  a  public  use  is  a  free  use,  so  that  a 
use  dependent  upon  the  payment  of  toll,  like  a  toll-bridge,^'^  or  upon  the  payment 
of  an  annual  rent,  like  a  way,  cannot  be  claimed  by  dedication. Then  the  use 
must  be  a  permanent  one,  and  no  use  subject  to  expiration  by  limitation  of  tinie,^* 
or  by  revocation,*"  can  be  dedicated  at  common  law. 

V.  THE  ACT  OF  DEDICATION. 
A.  IntPOduetory  Statement.  The  act  of  dedication  may  be  one  act  com- 
plete in  itself  as  when  contained  in  a  deed,'"  or  it  may  be  equivocal,  like  openhig 
a  i-oad  without  expressly  stating  for  whose  use  ;  or  it  may  be  negative  or  jDermis- 
sive,  like  suffering  or  permitting  without  objection  a  public  user  ;  still  it  is  always 
in  tiie  nature  of  an  offer,  because  to  be  complete  it  must  be  actually  or  constructively 
accepted.**  But  whatever  the  nature  of  the  act  or  acts  relied  on  to  create  a  dedi- 
cation may  be,  it  is  the  universal  rule  that  the  intention  to  dedicate  {animus 
dedicandi)  must  also  exist.*^  And  the  mere  intention  is  not  enougli  as  there 
must  be  acts**^  accompanied  by  declarations  of  intention  to  dedicate,  a  mere  decla- 
ration of  future  intent  is  not  suflicient,*''  or  the  acts  must  themselves  be  such  that 


30.  Elvton  Land  Co.  v.  South  Alabama, 
etc..  R.  Co.,  95  Ala.  631,  10  So.  270;  Cobb  v. 
Davenport,  33  N.  J.  L.  223,  97  Am.  Dec.  718; 
Tupper  V.  Hiison,  46  Wis.  646,  1  N.  W.  332. 

31.  Thomas  v.  Ford,  63  Md.  346,  353,  52 
Am.  Rep.  513. 

As  to  hotel  site  on  plat  see  Hanes  r.  West 
End  Hotel,  etc.,  Co.,  129  N.  C.  311,  40  S.  E. 
114. 

32.  Thomas  v.  Ford,  03  Md.  346,  52  Am. 
Rep.  513. 

33.  Post  V.  Pearsall,  22  Wend.  (N.  Y.)  425. 

34.  Cobb  V.  Davenport,  33  N.  J.  L.  223,  97 
Am.  Dec.  718. 

35.  Cortelyou  v.  Van  Brundt,  2  Johns. 
(N.  Y.)  357,  3  Am.  Dec.  439. 

36.  Munson  r.  Hungerford,  6  Barb.  (N.  Y.) 
265. 

37.  Rives  v.  Dudley,  56  N.  C.  126,  67  Am. 
Dec.  231.    And  see  Bkidges.  5  Cyc.  1049. 

38.  Austerberry  r.  Oldham  Corp.,  29  Ch. 

D.  750,  49  J.  P.'  532,  55  L.  J.  Ch.  633,  53 
L.  T.  Rep.  N.  S.  543,  33  Wkly.  Rep.  807; 
Barraclough  v.  Johnson,  8  A.  ci  E.  99,  2  Jur. 
839,  7  L.  J.  Q.  B.  172,  3  N.  &  P.  233,  35 

E.  C.  L.  499. 

39.  Dawes  v.  Hawkins,  8  C.  B.  N.  S.  848, 
7  Jur.  N.  S.  262,  29  L.  J.  C.  P.  343,  4  L.  T. 
Rep.  N.  S.  288,  98  E.  C.  L.  848.  And  see 
infra,  V,  E,  3. 

40.  See,  generally,  infra,  VIII,  D,  1. 

41.  See  infra,  V,  C,  3. 


42.  Gowen  v.  Philadelphia  Exch.  Co.,  5 
Watts  &  S.  (Pa.)  141,  40  Am.  Dee.  489;  Bid- 
die  V.  Ash,  2  Ashm.  (Pa.)  211. 

43.  Harding  v.  Hale,  61  111.  192;  O'Neill 
V.  Annett,  27  N.  J.  L.  290,  72  Am.  Dee.  364 ; 
R.ozell  V.  Andrews,  10.  N.  Y.  150,  8  N.  E. 
513;  Worth  v.  Dawson,  1  Sneed  (Tenn.)  59. 
And  see,  generally,  infra,  VII,  D,  4. 

44.  Steuart  v.  Baltimore,  7  Md.  500.  And 
see  infra,  VI,  A. 

45.  See  infra,  V,  B. 

46.  Flack  v.  Green  Island,  122  N.  Y.  107, 
25  N.  E.  267;  Yates  West  Grafton,  33 
W.  Va.  507,  II  S.  E.  8;  Mahler  v.  Brumder, 
92  Wis.  477,  66  N.  W.  502,  31  L.  R.  A.  695 ; 
Atty.-Gen.  v.  Biphosphated  Guano  Co.,  11  Ch. 
D.  327,  49  L.  J.  Ch.  68,  40  L.  T.  Rep.  N.  S. 
201,  37  Wkly.  Rep.  621. 

"As  long  as  wanted." — An  agreement  of  a 
landowner  with  his  neighbors  for  a  considera- 
tion to  allow  them  to  use  certain  of  his  lands 
as  a  highway  "  as  long  as  it  should  be 
wanted  "  amounts  to  a  dedication.  Hugh  v. 
Haigh,  69  Iowa  382,  28  N.  W.  650. 

47.  Illinois. —  Waggeman  r.  North  Peoria, 
42  111.  App.  132. 

IndioAia. —  New  Albanv  v.  Williams,  126 
Ind.  1,  25  N.  E,  187. 

Kansas. — Boerner  v.  McKillip,  52  Kan.  508, 
35  Pae.  5. 

Massachusetts. —  Bro'vvn  v.  Worcester,  13, 
Gray  31. 
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intention  may  be  inferred/'  The  act  of  dedication  need  not  be  based  upon  any 
consideration.*^    Nor  is  any  particular  form  necessary/''^ 

B.  Necessity  of  Intent  to  Dedicate.  In  order  to  constitute  a  valid  dedi- 
cation there  must  l)e  an  intention  on  the  part  of  the  owner  to  devote  his  property 
to  the  public  use,^^  and  the  intention  must  be  clearly  and  unequivocally  mani- 
fested.''^ Nevertheless  the  intention  to  which  courts  give  heed  is  not  an  inten- 
tion hidden  in  the  naind  of  the  landowner,  but  an  intention  manifested  by  his  acts.^ 


'New  York. —  Rummel  v.  New  Yoi'k,  etc.,  R. 
Co.,  9  N.  Y.  Suppl.  404. 

Ohio. —  Cincinnati  v.  McMakin,  8  Ohio 
S.  &  C.  PI.  Dec.  691. 

48.  See  infra,  VI,  E,  5. 

49.  See  Hoole  v.  Atty.-Gen.,  22  Ala.  190; 
Rees  V.  Chicago,  38  III.  322;  New  York,  etc., 
R.  Co.  V.  Pixley,  19  Barb.  (N.  Y.)  428; 
Richards  v.  Cincinnati,  31  Ohio  St.  506. 

Public  interests  are  sufficient  consideration. 
Warren  v.  Jacksonville,  15  111.  236,  58  Am. 
Dec.  610. 

50.  See  infra,  V,  C. 

51.  Alabama. —  Harper  v.  State,  109  Ala. 
66,  19  So.  901. 

California. —  California  Nav.,  etc.,  Co.  v. 
Union  Transp.  Co.,  126  Cal.  433,  58  Pac.  936, 
46  L.  R.  A.  825;  Niles  v.  Los  Angeles,  125 
Cal.  572,  58  Pac.  190;  Eureka  v.  McKay,  123 
Cal.  666,  56  Pac.  439;  People  v.  Dreher,  101 
Cal.  271,  35  Pac.  867;  Monterey  v.  Malarin, 
99  Cal.  290,  33  Pac.  840. 

Colorado. —  Denver  v.  Jacobson,  17  Colo. 
497,  30  Pac.  246;  Starr  v.  People,  17  Colo. 
458,  30  Pac.  64 ;  Ward  v.  Farwell,  6  Colo.  66. 

Connecticut.- —  Hartford  v.  New  York,  etc., 
R.  Co.,  59  Conn.  250,  22  Atl.  37 ;  Williams  v. 
New  York,  etc.,  R.  Co.,  39  Conn.  509;  Riley 
V.  Hammel,  38  Conn.  574. 

Georgia. —  Swift  V.  Lithonia,  101  Ga.  706, 
29  S.  E.  12. 

7??inois.— Guttery  v.  Glenn,  201  111.  275, 
66  N.  E.  305;  Moflfett  v.  South  Park  Com'rs, 
138  111.  620,  28  N.  E.  975;  Manrose  V.  Park- 
er, 90  111.  581;  Princeton  v.  Templeton,  71 
111.  68;  Chicago  v.  Wright,  69  111.  318;  Ha- 
vana V.  Biggs,  58  111.  483;  Gentleman  v.  Soule, 
32  111.  271,  83  Am.  Dec.  264;  Marcy  v. 
TayloV,  19  111.  634;  Warren  v.  Jacksonville, 
15  111.  236,  58  Am.  Dec.  610;  Chicago  w. 
Thompson,  9  111.  App.  524. 

Indiana. —  Shellhouse  v.  State,  110  Ind. 
509,  11  N.  E.  484;  Tucker  v.  Conrad,  103  Ind. 
349,  2  N.  E.  803 ;  Indianapolis  v.  Kingsbury, 
101  Ind.  200,  51  Am.  Rep.  749;  Mansur  V. 
Haughey,  GO  Ind.  364;  Mansur  v.  State,  60 
Ind.  357  ;  Indianapolis,  etc.,  R.  Co.  v.  Indian- 
apolis, 12  Ind.  020. 

Iowa. —  State  v.  Green,  41  Iowa  693. 

A'en/,Mf*i/.— Hall  V.  McLeod,  2  Mete.  98, 
74  Am.  Dec.  400. 

iMuinUma. —  De  Grilleau  i). -Prawley,  48  La. 
Ann.  184,  19  So.  151  ;  Shreveport  v.  Drouin, 
41  La.  Ann.  867,  6  So.  (i56 ;  Carrollton  R.  Co. 
V.  Muiiici|)nlity  No.  2,  19  La.  62. 

MarijIdiKl. —  Loiiiicoiiiiig  Midland,  etc.,  R. 
Co.  Consolidated  Coal  Co.,  95  Md.  (l.'iO, 
53  Atl.  420. 

MannachuHeil8. —  Hayden  v.  Stone,  112 
MasH.  346. 


Michigan. —  Ellsworth  v.  Grand  Rapids,  27 
Mich.  250;  Lee  v.  Lake,  14  Mich.  12,  90  Am. 
Dec.  220;  People  v.  Jones,  G  Mich.  176. 

Mirmesota. —  Morse  v.  Zeize,  34  Minn.  35, 
24  N.  W.  287;  Wilder  v.  St.  Paul,  12  Minn. 
192. 

Missouri. —  Missouri  Institute,  etc.  v.  How, 
27  Mo.  211;  Kansas  City  v.  Ratekin,  30  Mo. 
App.  416. 

Nebraska. —  Langan  v.  Whalen,  (1903)  93 
N.  W.  393;  Close  v.  Swanson,  G4  Nebr.  389, 
89  N.  W.  1043;  Warren  v.  Brown,  31  Nebr. 
8,  47  N.  W.  633;  Graham  v.  Hartnett,  10 
Nebr.  517,  7  N.  W.  280. 

New  Hampshire. —  State  v.  Nudd,  23  N.  H. 
327. 

New  York. —  Holdane  v.  Cold  Spring,  21 
N.  Y.  474;  McMannis  v.  Butler,  51  Barb.  436; 
Gould  V.  Glass,  19  Barb.  179. 

07uo.— Fulton  v.  Mehrenfeld,  8  Ohio  St. 
440. 

Oregon. —  Heiple  v.  East  Portland,  13  Oreg. 
97,  8  Pac.  907. 

Pennsylvania. —  In  re  Bellefield  Ave.,  2  Pa. 
Super.  Ct.  148;  In  re  Girard  Ave.,  18  Phila. 
499 ;  Scranton  v.  Griffin,  8  Leg.  Gaz.  86. 

Rhode  Island. —  Simmons  v.  Mumford,  2 
R.  I.  172. 

Texas. —  Oak  Cliff  Sewerage  Co.  v.  Mar- 
salis,  30  Tex.  Civ.  App.  42,  69  S.  W.  176. 

Vermont.— State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554. 

Virginia. —  Gate  City  v.  Richmond,  97  Va. 
337,  37  S.  E.  615;  Harris  v.  Com.,  20  Gratt. 
833. 

West  Virginia. —  Miller  v.  Aracoma,  30 
W.  Va.  606,  5  S.  E.  148 ;  Walker  v.  Summers, 
9  W.  Va.  533;  Pierpoint  v.  Harrisville,  9 
W.  Va.  215. 

Wisconsin. —  Tupper  v.  Huson,  46  Wis.  646, 
1  N.  W.  332. 

United  States. —  Coburn  v.  San  Mateo 
Countv,  75  Fed.  520;  Ruch  v.  Rock  Island, 
20  Fed.  Cas.  No.  12,105,  5  Biss.  95. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  13. 

53.  Nebraska. —  Graham  r.  Hartnett,  10 
Nebr.  517,  7  N.  W.  280. 

New  York. —  McMannis  v.  Butler,  51  Barb. 
436. 

Pennsylvania. — In  re  Girard  Ave.,  18  Phila. 
490. 

Rhode  Island. —  Simmons  V.  Mumford,  2 
R.  L  172. 

Virginia. —  Harris  r.  Com.,  20  Gratt.  833. 

West  Virginia. —  Miller  v.  Aracoma,  30 
W.  Va.  606,  5  S.  E.  148 ;  Pierpoint  V.  Harris- 
ville, 9  W.  Va.  215. 

53.  It  is  the  inl(Mition  which  finds  cxi)rcs- 
sion  in  conduct,  and  not  that  which  is  secreted 
in  the  heai't  of  the  owner,  that  the  law  re- 
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C.  Form  of  Dedication  at  Common  Law  —  l.  In  General.  JSTo  particu- 
lar form  is  necessary  to  the  validity  of  a  common-law  dedication  and  it  need  not 
be  in  writing,^'*  as  the  statute  of  frauds  has  no  application  to  the  doctrine  of  dedi- 
cation.^^ All  that  is  necessary  to  the  validity  of  a  dedication  is  the  assent  and 
intent  of  the  owner  to  appropriate  it  to  public  use,^^  and  any  act  or  acts  clearly 
manifesting  an  intent  to  dedicate  is  siilficient."  Dedications  have  been  estab- 
lished in  every  conceivable  way  by  which  the  intent  of  the  dedicator  could  be 
evinced.^^ 

2.  Oral  Dedication.  As  already  shown  no  writing  is  necessary  to  the  validity 
of  a  dedication.^^  Express  dedications  may  be  made  orally,  when  the  use  is  inau- 
gurated,^ or  while  it  is  being  enjoyed,''^  and  may  consist  of  declarations  made 
directly  to  the  public.^'^  So  a  dedication  may  arise  from  statements  made  by  the 
dedicator  to  individuals  who  rely  upon  them  and  acquire  easements  by  estoppel  or 
otherwise,''^  for  it  is  a  well-settled  rule  that  where  an  individual  acquires  the  right  to 


gards.  Acts  indicate  the  intention,  and  upon 
the  intention  clearly  expressed  by  open  acts 
and  visible  conduct  the  public  and  individual 
citizens  may  act.  Indianapolis  v.  Kingsburv, 
101  Ind.  200,  213,  51  Am.  Rep.  749;  Columbus 
V.  Dahn,  36  Ind.  330. 

The  intent  must  be  determined  from  the 
acts  and  statements  of  the  landowner  ex- 
planatory thereof,  in  connection  with  all  the 
circimistances  surrounding  and  throwing 
light  upon  the  subject  and  not  from  what  he 
may  subsequently  testify  as  to  his  real  in- 
tention in  relation  to  the  matter.  Columbus 
V.  Dahn,  36  Ind.  330. 

54.  Alabama. — Forney  v.  Callioun  County, 
84  Ala.  215,  4  So.  153. 

California. —  Harding  v.  Jasper.  14  Cal. 
642. 

Georgia. —  Macon  v.  Franklin,  12  Ga.  239. 

Illinois. —  Mclntyre  v.  Storey,  80  111.  127; 
Hiner  v.  Jeanpert,  65  111.  428;  Rees  v.  Chi- 
cago, 38  111.  322;  Warren  v.  Jacksonville,  15 
111.  236,  58  Am.  Dec.  610;  Manly  v.  Gibson, 
13  111.  308;  Godfrey  v.  Alton,  12  111.  29,  52 
Am.  Dec.  476;  Willey  i;.  People,  36  111.  App. 
609. 

Indiana. —  Indianapolis  v.  Kingsbury,  101 
Ind.  200,  51  Am.  Dec.  749;  Gwynn  v.  Homan, 
15  Ind.  201. 

Kentucky. —  Griffey  v.  Bryars,  7  Bush  47 1 ; 
McKinney  i'.  Griggs,  5  Bush  401,  96  Am.  Dec. 
360 ;  Hall  v.  McLeod,  2  Mete.  98,  74  Am.  Dec. 
400;  Conner  v.  Clark,  15  Ky.  L.  Rep.  126; 
L.  St.  L.  &  T.  R.  Co.  V.  Stephens,  14  Ky.  L. 
Rep.  919;  Hastings  v.  Girty,  9  Ky.  L.  Rep. 
57;  Wilkins  v.  Barner,  2  Ky.  L.  Rep.  278. 

Louisiana. —  Shreveport  v.  Walpole,  22 
La.  Ann.  526;  Baton  Rouge  v.  Bird,  21  La. 
Ann.  244;  Pickett  v.  Brown,  18  La.  Ann.  560; 
Linton  r.  Guillotte,  10  Rob.  357;  Carrollton 
R.  Co.  V.  Municipality  No.  2,  19  La.  62;  La- 
fayette i\  Holland,  18  La.  286;  Municipality 
No.  2  V.  Orleans  Cotton  Press,  18  La.  122,  .36 
Am.  Dec.  624. 

Maine. —  Cole  v.  Sprowl,  35  Me.  161,  56 
Am.  Dec.  696. 

Massachusetts. —  Wright  v.  Tukey,  3  Cush. 
290. 

Mississippi. —  Vick  v.  Vicksburg,  1  How. 
379,  31  Am.  Dec.  167. 

Missouri. —  State  v.  Walters,  69  Mo.  463 ; 


McKee  v.  St.  Louis,  17  Mo.  184;  Rector  v. 
Hartt,  8  Mo.  488,  41  Am.  Dec.  650. 

Nebraska. —  State  v.  Otoe  County  Com'rs, 
6  Nebr.  129. 

Neio  Hampshire. —  State  v.  Atherton,  16 
N.  H.  203. 

New  Jersey. —  Den  v.  Dummer,  20  N.  J.  L. 
86,  40  Am.  Dec.  213. 

New  York. —  Curtis  v.  Keesler,  14  Barb. 
511;  Clements  V.  West  Troy,  10  How.  Pr. 
199. 

Ohio. —  Gest  V.  Kenner,  2  Handy  86 ;  Cin- 
cinnati V.  Longworth,  10  Ohio  Dec.  (Reprint) 
196,  19  Cine.  L.  Bui.  178. 

Pennsylvania. —  In  re  Penny  Pot  Landing, 
16  Pa.  St.  79;  Scranton  v.  Griffin,  8  Leg.  Gaz. 
86. 

Vermont. —  State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554. 

Virginia. —  Skeen  v.  Lynch,  1  Rob.  186. 

WisconsiM. —  Connehan  v.  Ford,  9  Wis.  240. 

United  States. —  Morgan  v.  Chicago,  etc.,  R. 
Co.,  96  U.  S.  716,  24  L.  ed.  743;  Cincinnati  ;;. 
White,  6  Pet.  431,  8  L.  ed.  452;  Robertson 
V.  Wellsville,  20  Fed.  Cas.  No.  11,930,  1  Bond 
81. 

See  15  Cent.  Dig.  tit.  "  Dedication."  §  12. 

55.  Alden  Coal  Co.  c.  Challis,  200  111.  222, 
65  N.  E.  665. 

56.  Den  v.  Dummer,  20  N.  J.  L.  86,  40  Am. 
Dec.  213. 

57.  Lonaconing  Midland,  etc.j  R.  Co.  v. 
Consolidation  Coal  Co.,  95  Md.  630,  53  Atl. 
420. 

58.  Smith  r.  Flora,  64  111.  93;  Godfrey  v. 
Alton,  12  111.  29,  52  Am.  Dec.  476. 

59.  See  supra,  V,  C,  1. 

60.  Gilder  v.  Brenham,  67  Tex.  345,  3 
S.  W.  309. 

As  a  part  of  the  res  gestse  see  Denver  v. 
Jacobson,  17  Colo.  497,  30  Pac.  246;  Bu- 
chanan V.  Curtis,  25  Wis.  99,  3  Am.  Rep.  23. 

61.  Havana  r.  Biggs,  58  111.  483.  Subse- 
quent declarations  of  owner  are  admissible 
only  if  against  his  interest,  and  not  as  part 
of  the  res  gestw.  See  also  Helm  v.  McClure, 
107  Cal.  199.  40  Pac.  437;  Gazley  v.  Huber, 
3  Ohio  St.  399;  La  we  v.  Kaukauna,  70  Wis. 
306,  35  N.  W.  361. 

62.  See  Territory  v.  Deegan,  3  Mont.  82. 

63.  Simmons  v.  Mumford,  2  R.  I.  172. 

[V,  C,  2] 
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liave  land  subjected  to  a  public  use  or  easement  t!ie  public  may  avail  itself  of 
this  rig] it/'* 

3.  Dedication  by  Deed.  Althongli  a  deed  to  the  public  cannot  take  effect  as 
such,  because  of  the  absence  of  a  legal  grantee,  it  may,  if  it  be  the  declai'ation  of 
a  use,  take  effect  as  a  common-law  dedication."^'  A  dedication  may  also  be  made 
by  a  deed  from  the  dedicator  to  an  individual,  in  which  the  dedicator  declareh 
that  a  part  of  his  land  is  subject  to  a  public  use;''"  the  grantee  hy  such  a  deed 
acquires  an  easement  by  grant  or  covenant,  express  or  implied,"  but  the  deed 
constitutes  at  the  same  time  an  offer  to  tlie  public  of  the  use  declared  which  the 
public  can  by  acceptance  render  binding.''^ 

4.  Dedication  by  Other  Writing.  So  express  written  dedications  may  be  made 
by  less  formal  writings  than  deeds,  such  as  an  agreement  to  allow  a  way  if 
another  is  closed  or  a  petition  to  have  a  way  opened  over  one's  land  if  acted  on 
by  the  authorities,™  unless  others  have  failed  to  sign  the  petition  and  no  action  is 
taken  thereon.''^  So  an  express  dedication  may  be  contained  in  a  will.'^  But  a 
mere  agreement  to  dedicate  on  demand  does  not  constitute  a  dedication,''  and  a 
recorded  return  of  a  surveyor  stating  that  part  of  a  lot  is  given  to  a  town  for  a 
public  landing  does  not  import  dedication.''"' 

5.  Implied  Dedication  —  a.  In  General.  Implied  or  presumptive  dedications 
are  of  two  kinds.  One  kind  includes  dedications  arising  by  estoj^pel.''^  Again, 
although  what  constitutes  a  dedication  is  a  question  of  law,™  whether  a  dedication 
has  been  made  is  essentially  a  question  of  fact,  and  a  fact  which  may  be  estab- 
lished by  indirect  evidence,''''  as  no  formalities  in  making  a  dedication  are  essen- 
tial.''^   Therefore  the  dedications  which  may  be  truly  said  to  be  implied  are  those 


64.  Augusta  v.  Tyner,  197  111.  242,  64  N.  E. 
378;  Smith  v.  Union  fSwiteh,  etc.,  Co.,  17 
Pa.  Super.  Ct.  444. 

65.  A  deed  of  streets  to  "  the  present  and 
future  owners  of  to\^n  lots  "  is  a  dedication 
to  the  general  public  (Mayo  v.  Wood,  50  Cal. 
171)  and  so  is  a  deed  to  the  "inhabitants" 
of  a  town  (Brown  v.  Bowdoinham,  71  Me. 
144;  Corbin  v.  Dale,  57  Mo.  297).  And  see 
Atlantic  City  v.  Atlantic  City  Steel  Pier  Co., 
62  N.  J.  Eq.  139,  49  Atl.  822. 

66.  Barney  v.  Lincoln  Park,  203  111.  397, 
67  N.  E.  801;  Richeson  v.  Richeson,  8  111. 
App.  204 ;  Jerse  City  v.  Morris  Canal,  etc., 
Co.,  12  N.  J.  Eq!  547  ;  Trerice  v.  Barteau,  54 
Wis.  99,  11  N.  W.  244. 

A  limitation  in  a  conveyance,  "  it  being  un- 
derstood that  Ogden  avenue  is  extended  .  .  . 
and  dedicated  as  a  public  highway,"  when  ac- 
cepted amounts  to  a  dedication.  Booraem  c. 
North  Hudson  County  R.  Co.,  40  N.  J.  Eq. 
557,  5  Atl.  106,  39  N.  J.  Eq.  465. 

67.  Baltimore  v.  Northern  Cent.  R.  Co.,  88 
Md.  427,  41  Atl.  911.  And  see  Van  Witsen 
V.  Gutman,  79  Md.  405,  29  Atl.  608,  24 
L.  R.  A.  403. 

68.  Eulton  V.  Dover,  G  Del.  Ch.  1,  0  Atl. 
633. 

Personal  covenant. —  A  covenant  as  to  use 
may  be  personal  only,  as  where  there  is  a 
partition.  Baltimore'  r.  White,  62  Md.  362 ; 
Whyte  St.  Louis,  153  Mo.  80,  54  S.  W. 
478. 

69.  Atty.-Cen.  i\  I'.iphospliated  Guano  Co., 
II  (,'h.  I).'327,  49  I..  .1.  V,]\.  68,  40  L.  T.  Rep. 
N.  S.  201,  27  Wklv.  Kop.  621. 

70.  'I'rickcy  r.  Sclihuicr,  52  III.  78;  Plumb 
r.  GraiKl  Kapiils,  81  Mich.  381,  41  N.  W. 
1021. 
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71.  Gray  v.  Haas,  98  Iowa  502,  67  N.  W. 
394. 

72.  South  Covington,  etc.,  R.  Co.  v.  New- 
port, etc.,  Turnpike  Co.,  110  Ky.  091,  62 
S.  W.  687.  23  Ky.  L.  Rep.  68.  And  see 
Wicks  c.  Thompson,  13  N.  Y.  Suppl.  651. 

73.  Cincinnati  v.  McMakin,  8  Ohio  S.  k  C. 
PI.  Dee.  691. 

74.  Bacon  v.  Mulford,  41  N.  J.  L.  59. 

75.  See  supra,  I,  A,  1.  In  such  cases  the 
party  is  estopped  or  precluded  from  going 
into  the  question  as  to  whether  or  not  there 
has  been  a  valid  dedication  of  the  public  use 
in  question.  It  therefore  makes  no  differ- 
ence whether  the  essentials  of  a  valid  dedica- 
tion do  exist;  inquiry  is  precluded  by  estop- 
pel ;  and  whether  or  not  it  is  precluded  de- 
pends upon  the  principles  of  estoppel,  and 
not  upon  the  doctrine  of  dedication.  Thus 
no  dedication  can  be  implied  if  the  gi-antor 
does  not  own  the  bed  of  a  street  referred  to, 
because  such  ownership  is  essential  to  valid 
dedication.  Baltimore  v.  Northern  Cent.  R. 
Co.,  88  Md.  427,  41  Atl.  911.  But  he  might 
under  similar  circumstances  be  estopped 
from  denying  a  dedication.  Territory  v. 
Decgan,  3  Mont,  82.  So,  although  no  dedica- 
tion is  imjilied  from  references  in  jjartition 
deeds,  parties  may  so  act  as  to  estop  them 
from  denying  such  intention,  Caperton  v. 
Hum  pick,"  9.5  Kv.  106,  23  S.  W.  875,  15  Ky, 
L,  Rep.  430. 

76.  Wolfe  r,  Sullivan,  133  Ind,  331,  32 
N,  E,  1017;  Downer  v.  St.  Paul,  etc.,  R.  Co., 
23  Minn,  271;  Talhott  r,  Richmond,  etc.,  U. 
Co.,  31  Gratt.  (Va,)  685;  State  r.  Schwin, 
65  Wis.  207,  26  N.  W,  508. 

77.  S«'o  infra,  Vll, 

78.  Sec  supra,  V,  C,  1. 


DEDIGATIOI^ 


[13  Cyc]  455 


which  depend  upon  various  circumstances  or  upon  indirect  evidence.  Tlie  ques- 
tions arising  in  this  chxss  of  cases  are  for  the  most  part  mere  questions  of  evidence 
and  are  considered  under  tliat  head.™ 

b.  By  Aequieseenee  in  User  by  Public.  Long  acquiescence  in  user  by  the  public 
may  under  certain  circumstances  operate  as  a  dedication  of  land  to  tlie  public  use.^" 

e.  By  Sale  of  Land  With  Reference  to  Map  or  Plat.  Where  the  owner  of  real 
property  lays  out  a  town  upon  it,  and  divides  the  land  into  lots  and  blocks,  inter- 
sected by  streets  and  alleys,  and  sells  any  of  the  lots  with  reference  to  such  plan, 
or  where  he  sells  v;ith  reference  to  the  map  of  a  town  or  city,  in  which  his  land 
is  so  laid  olf,  he  thereby  dedicates  the  streets  and  alleys  to  the  use  of  the  pablic,^^ 


79.  See  fw/ra,  VII, 

80.  See  mfra,  VII,  D,  4. 

81.  Alabama. —  Webb  v.  Demopolis,  95  Ala. 
IK),  13  So.  289,  21  L.  R.  A.  62;  Reed  v. 
Birmingliani,  92  Ala.  339.  9  So.  161;  Evans 
r.  Savannah,  etc.,  R.  Co.,  90  Ala.  54,  7  So. 
738;  Demopolis  v.  Webb,  87  Ala.  659,  6  So. 
408;  Steele  v.  Sullivan,  70  Ala.  589. 

('a/i7or«i.rt.— Eureka  v.  Fay,  107  Cal.  166, 
40  Pac.  235;  Cerf  i:  Pfleging,  94  Cal.  131, 
29  Pac.  417;  Archer  v.  Salinas  Citv,  93  Cal. 
43.  28  Pac.  839,  16  L.  R.  A.  145;  Griffiths  v. 
Galindo,  86  Cal.  192,  24  Pac.  1025;  San 
Leandro  i\  Le  Breton,  72  Cal.  170,  13  Pac. 
405;  Stone  r.  Brooks,  35  Cal.  489;  Kittle  v. 
Pleiffer,  22  Cal.  484. 

Colorado. —  Manitou  v.  International  Trust 
Co.,  30  Colo.  467,  70  Pac.  757;  Mouat  Lum- 
ber Co.  c.  Denver,  21  Colo.  1,  40  Pac.  237; 
Denver  r.  Clements,  3  Colo.  472. 

Florida.— Trice  v.  Stratton,  (1903)  33  So. 
644;  Winter  v.  Payne,  33  Fla.  470,  15  So. 
211. 

Georgia. — Harrison  -v.  Augusta  Factory,  73 
Ga.  447. 

niinois.—  'RiisseU  v.  Lincoln,  200  111.  511, 
65  N.  E.  1088:  Simpson  v.  Mikkelsen,  196 
111.  575,  63  N.  E.  1036;  Waugh  v.  Leech,  28 
111.  488;  Leech  r.  Waugh,  24  111.  228;  God- 
frev  P.  Alton.  12  111.  29,  52  Am.  Dec.  476. 
And  see  Augusta  v.  Tyner,  197  111.  242,  64 
K  E.  378. 

Indiana.— WoUe  r.  Sullivan,  133  Ind.  331, 
32  N.  E.  1017;  Fossion  v.  Landry,  123  Ind. 
136,  24  N.  E.  96;  Faust  r.  Huntington,  91 
Ind.  493:  Shanklin  v.  Evansville,  55  Ind. 
240;  Evansville  r.  Evans,  37  Ind.  229; 
Evansville  v.  Page,  23  Ind.  525 ;  Logansport 
r.  Dunn,  8  Ind.  378;  Doe  v.  Attica,  7  Ind. 
641;  Conner  v.  Albany,  1  Blackf.  43. 

Kentucky. —  Schneider  v.  Jacob,  86  Ky. 
101.  5  S.  W.  350,  9  Ky.  L.  Rep.  382;  West 
Covington  v.  Freking,  "s  Bush  121 ;  Hall  v. 
McLeod,  2  Mete.  98,  74  Am.  Dec.  400;  Wick- 
lifFe  r.  Lexington,  11  B.  Mon.  155;  Rowan  v. 
Portland,  8  B.  Mon.  232;  Moss  i:  Somerset, 
11  Ky.  L.  Rep.  139;  Dows  v.  Regenthal,  7 
Ky.  L.  Rep.  594 ;  Davis  v.  Louisville,  4  Ky. 
L.  Rep.  721;  Ballard  v.  Gleason,  1  Ky.  L. 
Rep.  60. 

Louisiana. —  Leland  L^niversity  v.  New  Or- 
leans, 47  La.  Ann.  100.  16  So.  653;  Land  i: 
Smith,  44  La.  Ann.  931,  11  So.  577;  Arrow- 
smith  r.  New  Orleans,  24  La.  Ann.  194; 
Baton  Rouge  r.  Bird,  21  La.  Ann.  244; 
Burthe   v.   Fortier,   15  La.   Ann.   9;  New 


Orleans,  etc.,  R.  Co.  r.  Carrollton,  3  La.  Ann. 
282;  McDonogh  c.  Calloway,  8  Rob.  92. 
Maine. —  Heselton  r.  Harmon.  80  Me.  326, 

14  Atl.  286;  Bartlett  v.  Bangor,  67  Me.  460. 
ilaryland. —  Baltimore    r.    Frick,   82  Md. 

77,  33  Atl.  435;  Van  Witsen  v.  Gutman,  79 
Md.  405,  29  Atl.  608,  24  L.  R.  A.  403 :  Pitts 
V.  Baltimore,  73  Md.  326,  21  Atl.  52;  Hall  v. 
Baltimore.  56  Md.  187;  Tinges  r.  Baltimore, 
51  Md.  600;  McCormaek  v.  Baltimore,  45 
Md.  512;  Hawley  v.  Baltimore,  33  Md.  270; 
\Vhite  V.  Flannigin,  1  Md.  525,  54  Am.  Dec. 
668. 

Massachusetts. —  Farnsworth  v.  Taylor,  9 
Gray  162;  Parker  v.  Smith,  17  Mass.  413,  9 
Am.  Dec.  157. 

Michigan. —  Sinclair  v.  Comstock,  Harr. 
404. 

Minnesota.- —  State  r.  St.  Paul,  etc.,  R.  Co., 
62  Minn.  450,  64  N.  W.  1140;  Great  North- 
ern R.  Co.  r.  St.  Paul,  61  Minn.  1,  63  N.  W. 
96,  240 ;  Hurley  v.  Mississippi,  etc..  River 
Boom  Co..  34  Minn.  143,  24  N.  W.  917. 

Mississippi. —  Witherspoon  r.  Meridian,  69 
Miss.  288,  13  So.  843;  Vieksburg  v.  Marshall, 
59  Miss.  563;  Briel  v.  Natchez,  48  Miss. 
423;  Vick  r.  Vieksburg,  1  How.  379,  31  Am. 
Dec.  167. 

Missouri. —  Bvischraann  r.  St.  Louis,  121 
Mo.  523.  26  S.  W.  687;  Hannibal  r.  Draper. 

15  Mo.  634. 

Nebraska. —  Gregory  v.  Lincoln,  13  Nebr. 
352,  14  N.  W.  423. 

A'eiy  Jersey. —  New  York,  etc.,  R.  Co.  ?;. 
South  Amboy,  57  N.  J.  L.  252,  30  Atl.  628; 
State  V.  Bayonne,  52  N.  J.  L.  503,  20  Atl. 
69;  Bayonne  v.  Ford,  43  N.  J.  L.  292;  Eliza- 
beth V.  Price,  41  N.  J.  L.  191;  State  r. 
Plainfi&ld,  41  N.  J.  L.  138;  Clark  v.  Eliza- 
beth, 40  N.  J.  L.  172;  Central  R.  Co.  i'. 
Elizabeth,  37  N.  J.  L.  432  [affirming  35 
N.  J.  L.  359]  ;  Hoboken  M.  E.  Church 
Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  696; 
Atty.-Gen.  v.  Morris,  etc.,  R.  Co.,  19  N.  J.  E.j. 
386 ;  Pope  r.  Union,  18  N.  J.  Eq.  282 ;  Cleve- 
land V.  Bergen  Bldg.,  etc.,  Co.,  (Ch.  1903)  55 
Atl.  117;  Vmte  v.  Tide-Water  Oil' Co.,  (Ch. 
1895)  33  Atl.  47. 

Neio  York. — Knickerbocker  Ice  Co.  i".  Forty- 
Second  St.,  etc..  Ferry  R.  Co.,  176  N.  Y.  408, 
68  N.  E.  864  [affirming  39  Misc.  27,  78 
N.  Y.  Suppl.  838]  ;  Lord  v.  Atkins,  138  N.  Y. 
184,  33  N.  E.  1035;  Storey  v.  New  York  El. 
R.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146; 
Bridges  v.  Wyckoff.  67  N.  Y.  130:  White's 
Bank  v.  Nichols,  64  N.  Y.  65;   Childs  v. 
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Chappell,  9  N.  Y.  240;  People  f.  Underbill, 
69  Hun  86,  23  N.  Y.  Suppl.  388 ;  De  Witt 
Ithaca,  15  Hun  508;  In  re  Public  Parks 
Dept.,  0  Hun  480;  In  re  Ingraham,  4  Hun 
495 ;  Niagara  Falls  Suspension  Bridge  Co. 
Bachman,  4  Lans.  523;  People  t.  Brooklyn, 
48  Barb.  211;  Buffalo  v.  Delaware,  etc.,  E.. 
Co.,  39  N.  Y.  Suppl.  4;  Port  Jervis  y.  Bar- 
rett Bridge  Co.,  10  N.  Y.  St.  339;  In  re 
Twenty-ninth  St.,  1  Hill  189;  Post  v.  Pear- 
sall,  22  Wend.  425;  In  re  Thirty-second  St., 
19  Wend.  128;  In  re  Furman  St.,  17  Wend. 
649;  Wyman  v.  New  York,  11  Wend.  48C. 

North  Carolina. —  Rives  v.  Dudley,  56  N.  C. 
126,  67  Am.  Dec.  2.31.  And  see  Davis  v. 
Morris,  132  N.  C.  435,  43  S.  E.  950. 

Ohio. —  Huber  v.  Gazley,  18  Ohio  18; 
Brown  v.  Manning,  6  Ohio  29'8,  27  Am.  Dec. 
255. 

Oregon. — Schooling  v.  Harrisburg,  42  Oreg. 
494,  71  Pac.  605;  Spencer  v.  Peterson,  41 
Oreg.  257,  68  Pac.  519,  1108;  Steel  v.  Port- 
land, 23  Oreg.  176.  31  Pac.  479;  Hicklin  v. 
McClear,  18  Oreg.  126,  22  Pac.  1057:  Carter 
V.  Portland,  4  Oreg.  339 ;  Portland  v.  Whittle, 
3  Oreg.  126. 

Pennsylvania. —  Feredav  v.  Mankedick,  172 
Pa.  St.  535,  34  Atl.  46 ;""  Du  Bois  Cemetery 
Co.  V.  Griffin,  165  Pa.  St.  81,  30  Atl.  840; 
In  re  Pearl  St.,  Ill  Pa.  St.  565,  5  Atl.  430; 
Trutt  V.  Spotts,  87  Pa.  St.  339;  Allegheny 
City  V.  Moorehead,  80  Pa.  St.  118;  Baker  v. 
Chester  Gas  Co.,  73  Pa.  St.  116;  McKee  v. 
Perchment,  69  Pa.  St.  342;  Davis  v.  Sabita, 
63  Pa.  St.  90;  McCall  v.  Davis,  56  Pa.  St. 
431,  94  Am.  Dec.  92;  Darlington  v.  Com., 
41  Pa.  St.  68;  Schenley  v.  Com.,  36  Pa.  St. 
62;  Com.  V.  McDonald,  16  Serg.  &  R.  390; 
Transue  v.  Sell,  14  Wkly.  Notes  Cas.  397; 
In  re  Girard  Ave.,  etc.,  18  Phila.  499;  Bil- 
lingfelt  V.  Borough,  6  Lane.  Bar  507. 

Rhode  Island. —  Thaxter  v.  Turner,  17  R.  I. 
799,  24  Atl.  829. 

South  Carolina. —  Aiken  v.  Lythgoe,  7 
Rich.  435 ;  McKenna  v.  Lancaster  Dist., 
Harp.  381. 

South  Dakota. —  Sweatman  v.  Bathrick, 
(1903)  95  N.  W.  422. 

Tennessee. —  Sims  f.  Chattanooga,  2  Lea 
694. 

Texas. —  Smith  v.  Navasota,  72  Tex.  422, 
10  S.  W.  414;  Preston  v.  Navasota,  34  Tex. 
084;  Orrick  r.  Ft.  Worth,  (Civ.  App.  1895) 
32  S.  W.  443. 

yerwow<.— Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dee.  222. 

Virginia. —  Taylor  i,-.  Com.,  29  Gratt.  780. 

Wisconsin. —  Weisbrod  i'.  Chicago,  etc.,  R. 
Co.,  21  Wis.  602. 

United  Hiales. —  Gormley  v.  Clark,  134 
U.  S.  338,  10  S.  Ct.  554,  33  L.  ed.  909;  Irwin 
V.  Dixion,  9  How.  10,  13  L.  ed.  25;  New 
Orleans  v.  U.  S.,  10  Pet.  662,  9  L.  ed.  573; 
Cincinnati  r.  White,  0  Pet.  431,  8  L.  ed.  452; 
Snovvden  v.  Lorce,  122  Fed.  493;  Kruger  v. 
ConHtable,  110  Fed.  722;  Rainey  v.  Herbert, 
55  i<\'tl.  '143,  5  C.  C.  A.  183  [modifying  54 
Fed.  248  ]. 
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Canada. —  GeolTrion  Montreal  Park,  etc., 
R.  Co.,  20  Quebec  Super.  Ct.  559. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §§  34, 
35,  36,  46. 

Leasing  land  with  reference  to  plat. —  A 

coal  company  by  staking  out  a  town  site 
upon  its  land,  building  houses,  improving 
streets,  and  leasing  residence  and  business 
sites  is  estopped  to  deny  the  dedication  of 
the  use  of  the  streets  to  the  public.  Alden 
Coal  Co.  f.  Challis.  200  111.  222,  65  N.  E. 
G05  [affirming  103  111.  App.  52]. 

Sales  with  reference  to  unopened  streets. — 
The  general  rule  stated  in  the  text  is,  ac- 
cording to  some  decisions,  subject  to  limita- 
tions. Thus  where  a  street  is  laid  out 
through  municipal  action  without  the  con- 
currence of  the  owner  of  the  land  or  any 
action  on  his  part,  and  the  street  has  not 
been  opened,  a  conveyance  describing  the  land 
conveyed  as  bounded  on  such  street  does  not 
amount  to  a  dedication  to  the  public  of  the 
street.  Cerf  v.  Plleging,  94  Cal.  131,  29  Pac. 
417;  In  re  Wayne  Ave.,  124  Pa.  St.  135.  16 
Atl.  631;  In  reBrooklvn  St.,  118  Pa.  St.  640, 
12  Atl.  664,  4  Am.  St.  Rep.  618.  Contra, 
Sherer  v.  Jasper,  93  Ala.  530,  9  So.  584. 
Such  also  seems  to  be  the  rule  laid  down  by 
a  number  of  decisions  in  case  of  conveyances 
with  reference  to  unopened  streets,  although 
platted  by  the  owner  himself  (Linton  v. 
Guillotte,  10  Rob.  (La.)  357;  Matter  of  New 
York,  73  N.  Y.  App.  Div.  394,  77  N.  Y. 
Suppl.  31;  Matter  of  Eleventh  Ave.,  49  How. 
Pr.  (N.  Y.)  208.  And  see  In  re  Eleventh 
Ave.,  81  N.  Y.  436)  ;  but  this  is  denied  by 
other  decisions  (Fulton  v.  1%ver.  8  Houst. 
(Del.)  78,  6  Del.  Cli.  1,  6  Atl.  633.  12  Atl. 
394,  31  ivtl.  974;  Zearing  v.  Raber,  74  111. 
409;  Matter  of  Twenty-Ninth  St.,  1  Hill 
(N.  Y. )  189;  McKenna  v.  Lancaster  Dist., 
Harp.  (S.  C.)  381;  Barney  v.  Baltimore,  2 
Fed.  Cas.  No.  1,029,  1  Hughes  118.  And  see 
Eureka  Armstrong,  83  Cal.  023,  22  Pac. 
928,  23  Pac.  1085). 

Conveyances  including  space  designated  as 
stieet. —  Where  lots  suld  are  not  bounded  by, 
but  so  described  as  to  actually  include,  a 
space  that  might  constitute  part  of  a  street 
extended,  it  must  appear  that  there  was  a 
dedication  by  the  proprietor,  and  that  it  was 
accepted  and  recognized  by  the  municipality 
in  order  to  divest  subsequent  purchasers  of 
the  title  and  possession.  Sandford  r.  Cov- 
ington, 14  S.  W.  407,  12  Ky.  L.  Rep.  450. 

Subsequent  change  of  location. —  Wbeie  th<> 
omiers  of  land  platted  it  and  laid  out  bloek.s 
and  streets  including  a  street,  and  afterward 
by  four  separate  conveyances  recognized  a 
subsequent  plat  by  the  city  engineer  show- 
ing a  changed  location  of  the  street,  and 
made  no  objection  to  the  public  use  of  the 
street  as  so  changed  there  was  a  dedication 
of  the  street,  not  only  as  originally  platted, 
but  as  changed  by  the  second  plat.  Sweat- 
man  (,'.  Bathrick,  '( S.  D.  1 903 )  95  N.  W.  422. 

82.  Baltimore  r.  Fear,  82  Md.  240,  33  Atl. 
037;  Pitts  V.  Baltimore,  73  Md.  326,  21  Atl. 
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wise  ^  that  the  inention  of  the  street  was  solely  for  purposes  of  description  and  not 
as  a  dedication  thereof.  On  the  same  principle  the  owner  will  be  held  to  have  dedi- 
cated to  the  public  use  such  pieces  of  land  as  are  marked  on  the  plat  or  map  as 
squares,  courts,  or  parks.^''  The  reason  is  that  the  grantor  by  making  such  a  con- 
veyance is  estopped,  as  well  in  reference  to  the  public  as  to  his  grantees,  from 
denying  the  existence  of  the  easement.^^  Nevertheless  the  mere  laying  out  of  a 
town  and  making  a  plat  of  it  without  selling  any  of  the  lots  will  not,  in  the 
absence  of  a  statute,  constitute  a  dedication  of  the  streets  and  it  has  also  been 
held  essential  that  the  sales  be  shown  to  have  been  rendered  effectual  by  convey- 
ances.^'^ According  to  the  great  weight  of  authority  a  dedication  made  as  here- 
inbefore described  is  irrevocable  and  the  dedicator  is  forever  concluded  from 


52;  Glenn  t.  Baltimore,  G7  Md.  390,  10  Atl. 
70;  Baker  r.  Vandevburg,  99  Mo.  378,  12 
S.  W.  462;  Matter  of  New  York,  83  N.  Y. 
App.  Div.  513,  82  N.  Y.  Suppl.  417;  Lake 
Shore,  etc.,  R.  Co.  v.  Cleveland,  1  Ohio 
N.  P.  1. 

83.  Meredith  v.  Sayre,  32  N.  J.  Eq.  557; 
Patterson  r.  People's  Natural  Gas  Co.,  172 
Pa.  St.  554,  33  Atl.  575.  And  see  Hoole  t. 
Atty.-Gen.,  22  Ala.  190. 

Conveyance  by  the  owners  of  lots  referring 
to  two  maps,  in  one  of  which  a  street  is  laid 
out  and  in  the  other  of  which  a  strip  is 
marked  reserved,  do  not  amount  to  a  dedica- 
tion of  the  strip  to  public  use.  Cleveland  v. 
Bergen  Bldg.,  etc.,  Co.,  {N.  J.  Ch.  1903)  55 
Atl.  117. 

84.  California. — Archer  v.  Salinas  City,  93 
Cal.  4.3,  28  Pac.  839,  16  L.  R.  A.  145;  San 
Leandro  v.  Le  Breton,  72  Cal.  170,  13  Pac. 
405. 

Connecticut. —  Pierce  v.  Roberts,  57  Conn. 
31,  17  Atl.  275. 

Indiana. —  Rhodes  f.  Brightwood,  145  Ind. 
21,  43  N.  E.  942;  Logansport  c.  Bimn,  8  Ind. 
378. 

Eentucktj. —  Rowan  v.  Portland,  8  B.  Mon. 
232. 

Neio  Jersey.—  Bavonne  v.  Ford,  43  N.  J.  L. 
292;  Price  r.  Plainfield,  40  N.  J.  L.  608. 

tiew  York. —  De  Witt  v.  Ithaca,  15  Hun 
568;  Perrin  v.  New  York  Cent.  R.  Co..  40 
Barb.  65;  Watertown  v.  Cowen,  4  Paige  510, 
27  Am.  Dec.  80. 

North  Carolina. —  Conrad  v.  West  Eml 
Hotel,  etc.,  Co.,  120  N.  C.  776,  36  S.  E. 
282. 

Ohio. —  Huber  v.  Gazley,  18  Ohio  18. 

Oregon. —  Church  v.  Portland,  18  Oreg.  73, 
22  Pae.  528,  6  L.  R.  A.  259. 

Femoni.— Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dec.  222. 

United  States. —  Grogan  r.  Haywood,  4 
Fed.  161,  6  Sawy.  498 ;  Ruch  i'.  Rock  Island, 
20  Fed.  Cas.  No.  12,105,  5  Biss.  95. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §§  34, 
35,  36,  40. 

85.  Denver  r.  Clements,  3  Colo.  472;  Van- 
atta  V.  Jones,  42  N.  J.  L.  561;  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431,  8  L.  ed.  452. 
And  see  Hall  v.  Baltimore,  56  Md.  187.  "  Of 
the  propriety  of  the  rule  there  can  be  no 
question.  It  is  based  on  the  most  obvious 
principles  of  fair  dealing;  the  principles 
which  require  the  vendor  to  deliver  to  his 


vendee  that  which  the  latter  has  bought  and 
paid  for  —  the  principles  which  hold  .men  to 
their  lawful  bargains."  Clark  c.  Elizabeth, 
40  N.  J.  L.  172,  175. 

86.  Alabama. —  Reed  v.  Birmingham,  92 
Ala.  339,  9  So.  161.  And  see  Webb  r. 
Demopolis,  95  Ala.  116,  13  So.  289,  21 
L.  R.  A.  62. 

Arkansas. —  Holly  Grove  v.  Smith,  63  Ai'k. 
5,  37  S.  W.  956. 

California. —  People  v.  Reed,  81  Cal.  70, 
22  Pac.  474,  15  Am.  St.  Rep.  22. 

Georgia. —  Parsons  v.  Atlanta  University, 
44  Ga.  529. 

Indiana. —  Logansport  v.  Dunn,  8  Ind.  378. 

Louisiana. —  Leland  University  r.  New  Or- 
leans, 47  La.  Ann.  100,  16  So.  G53. 

ilichigan. —  Field  v.  Manchester.  32  Mich. 
279;  Wayne  County  v.  Miller,  31  Mich.  447. 

Mississinpi. —  Whitworth  v.  Berry,  69  Miss. 
882,  12  So.  146;  Sanford  v.  Meridian,  52 
Miss.  383. 

Neio  Jersexi. —  New  York,  etc.,  R.  Co.  v. 
South  Amboy,  57  N.  J.  L.  252,  30  Atl.  628 ; 
Vanatta  v.  Jones,  42  N.  J.  L.  561. 

Ohio. —  Bailey  v.  Copeland,  Wright  150. 

Oregon. —  Nodine  i'.  Union,  42  Oreg.  613, 
72  Pac.  582;  Meier  v.  Portland  Cable  R. 
Co.,  16  Oreg.  500,  19  Pac.  610,  1  L.  R.  A. 
856. 

Tennessee. —  Monaghan  v.  Memphis  Fair, 
etc.,  Co.,  95  Tenn.  108,  37  S.  W.  497. 

United  States. —  U.  S.  v.  Chicago,  7  How. 
185,  12  L.  ed.  660';  Kruger  v.  Constable,  116 
Fed.  722. 

"The  mere  layin.s;  out  of  a  tov/n  upon  a 
man's  own  land,  and  by  his  own  private  act, 
and  the  making  and  recording  of  a  plan  of 
the  town,  may  not,  and  as  we  suppose,  do 
not  of  themselves,  conclude  him  to  any  ex- 
tent. The  land,  notwithstanding  these  acts, 
is  still  his  own,  and  neither  any  other  indi- 
vidual nor  the  public,  have  any  right  to  in- 
terfere with  such  use  of  it  as  any  man  may 
lawfully  make  of  his  own.  Though  he  has 
laid  out  a  town  upon  the  land  and  upon 
paper,  he  is  not  bound  to  sell  the  lots  or  to 
make  or  authorize  the  making  of  a  town  in 
fact.  If  he  never  disposes  of  a  lot  or  lots, 
as  part  of  the  town,  no  one  has  any  interest 
in  the  town  as  such,  or  any  right  growing 
out  of  his  acts  in  relation  to  it."  Rowan  v. 
Portland,  8  B.  Mon.  (Ky.)  232,  236. 

87.  Vanatta  v.  Jones,  42  N.  J.  L.  561.  But 
see  Vonderhite  v.  Walton,  7  Ky.  L.  Rep.  764. 
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exercLsing  any  authority  or  setting  up  any  title  to  tlic  saine,'''  and  that  too,  although 
tliere  has  been  no  formal  acceptance  by  the  jjublic  authorities.**'^  Nor  is  tlie  irre- 
vocable character  of  tlie  dedication  affected  ijy  the  fact  that  tlie  property  is  not  at 
once  subjected  to  the  uses  designed.'-"'  There  are,  however,  decisions  whicli  Jiold 
that  the  mere  making  of  sales  of  lots  with  reference  to  a  map  does  not  couHtitute 
an  irrevocable  dedication  to  the  public,  but  amounts  to  a  mere  offer  of  dedication 
which  may  be  withdrawn  at  any  time  before  acceptance  by  the  public  authority,'-" 
that  the  platting  and  sale  of  lots  constitute  a  dedication  of  the  streJets  and  alleys 
delineated  upon  the  plat  only  as  between  tlie  gi'antors  and  purchasers  from  them.'-* 
D.  Form  and  Requisites  of  Statutory  Dedications.  A  statutory  dedica- 
tion is  not  effective  as  such  unless  in  making  it  the  provisions  of  the  statute  are 
complied  with.  The  plat  or  map  by  which  the  land  is  dedicated  must  conform 
with  the  statute  in  all  of  its  substantial  refjuirements.^^  It  must  sufficiently 
describe  and  designate  the  land  proposed  to  be  dedicated."^  A  plat  not  showing 
the  location  of  the  platted  lands  is  ineffectual  as  a  statutory  dedication.^'  It  is  not 
necessary,  however,  that  there  should  be  any  certificate  or  statement  upon  the 
plat  to  whom  and  for  what  purpose  the  easement  is  created."''  So  it  must  be  cer- 
tified in  the  manner  required  by  statute  or  it  does  not  operate  as  a  dedication  or 
conveyance  of  the  fee.'*'   It  must  be  acknowledged  in  the  manner  required  by  the 


88.  Alabama. —  Evans  r.  Savannah,  etc.,  R. 
Co.,  90  Ala.  54,  7  So.  7.58. 

California. —  San  Leandro  r.  Le  Breton,  72 
Cal.  170',  1.3  Pac.  405. 

Iowa. —  Dubuque  v.  Maloney,  9  Iowa  450, 
74  Am.  Dec.  358. 

Kentucky. —  Rowan  v.  Portland,  8  B.  Mon. 
232. 

Maine. —  Bartlett      Bangor,  67  Me.  460. 

Mississippi. —  Sanford  v.  Meridian,  52 
Miss.  383;  Briel  v.  Natchez,  48  Miss.  423. 

Neio  Jerseij. —  Price  v.  Plainfield,  40 
"N.  J.  L.  608.  ' 

Neip  York. — Wiggins  v.  McCleary,  49  N.  Y. 
346. 

North  Carolina. —  Conrad  v.  West  End 
Hotel,  etc.,  Co.,  126  N.  C.  776,  36  S.  E.  282. 

Oregon. —  Spencer  v.  Peterson,  41  Oreg. 
2.37,  68  Pac.  519,  1108;  Steel  v.  Portland,  23 
Oieg.  176,  31  Pac.  479;  Hogue  r.  Albina,  20 
Oreg.  182,  25  Pac.  386,  I'O  L.  R.  A.  673; 
Hicklin  r.  MeClear,  18  Oreg.  126,  22  Pac. 
1057;  Church  v.  Portland,  18  Oreg.  73,  22 
Atl.  528,  6  L.  R.  A.  259;  Meier  v.  Portland 
Cable  R.  Co.,  10  Oreg.  500,  19  Pac.  010,  1 
L.  R.  A.  856;  Carter  i'.  Portland,  4  Oreg. 
339. 

Texas. —  Oswald  ?'.  Grenet,  22  Tex.  94. 

rer))7,o«/.— Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dec.  222. 

United  States. —  Grogan  r.  Hayward,  4 
Fed.  161.  0  Sawy.  498;  Cincinnati  y.  White, 
6  Pet.  431,  8  L.  cd.  452;  Rucli  r.  Rock 
Island,  20  Fed.  Cas.  No.  12,105,  5  Bisa.  95. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §§  34, 
35,  3(1,  46. 

89.  (irogan  v.  Hayward,  4  Fed.  161,  6 
Sawy.  498.  And  see  cases  cited  supra,  note 
HI. 

90.  Grogan  v.  Hayward,  4  Fed.  161,  6 
Sawy.  '1 98. 

91.  People  V.  Reed,  SI  Ciil.  70,  22  Pac. 
474,  15  Am.  St.  Rep.  22;  Mouat  Lumber  Co. 
V.  Denver,  21  Colo.  1,  40  Piic.  237:  (.'ildcr 
.V.  Breiiluiin,  67  Tex.  315,  ,'!  S.  W.  309.  And 
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see  Chicago  c.  Drexel,  141  111.  89,  100,  30 
N.  E.  774,  where  it  is  said  that  "  there  is  no 
rule  of  law  which  forbids  the  subdivision  of 
land  by  the  owner  in  such  way  as  to  estab- 
lish over  it  only  private  ways  for  the  sole 
benefit  of  those  who  may  become  owners  of 
lots  in  the  subdivision,  and  in  which  the 
public,  as  such,  will  have  no  interest  and 
over  which  it  will  have  no  control."  In  such 
case,  the  rights  of  the  lot  owners  in  such 
easement  in  and  over  the  ground  laid  off  on 
the  plat  as  ways,  will  have  no  tendency  to 
establish  the  title  of  the  public  to  such  ways 
as  public  streets. 

92.  Mouat  Lumber  Co.  )-.  Denver,  21  Colo. 
1,  40  Pac.  237.  And  see  Child  v.  Chappell. 
9  N.  Y.  246. 

93.  Chicago  r.  Drexel.  141  111.  89,  30  N.  E. 
774;  Thomas  r.  Bckard,  88  111.  593;  Hen- 
nepin County  Com'rs  r.  Dayton,  17  Minn. 
260;  Tilzie  v.  Haye,  8  Wash.  187,  35  Pac. 
583. 

94.  Coe  College  v.  Cedar  Rapids,  120  Iowa 
541,  95  N.  W.  267:  Buffalo  v.  Harling,  50 
Minn.  551,  52  N.  W.  931. 

95.  Buflalo  r.  Harling.  50  Minn.  551,  52 
N.  W.  931;  Downer  v.  St.  Paul,  etc..  R.  Co., 
22  Minn.  251.  Thus  -where  a  statute  pro- 
vides that  the  donation  to  the  public  must  be 
marked  and  noted  as  such  on  the  plat,  merely 
writing  the  words  "  county  block  "  on  a  plat 
is  insuflicient.  This  mi^glit  furnish  a  con- 
jecture that  there  was  a  dedication  but  noth- 
ing more  than  a  conjecture.  Hennepin 
County  Com'rs  r.  Davton,  17  Minn.  200. 

96.  'Simp.son  r.  Mikkelsen,  196  111.  575,  579, 
63  N.  E.  1036,  where  it  is  said;  "The  per- 
sons to  be  benefited  by  such  a  reservation 
are  understood  and  need  not  be  expressly 
mentioned  or  set  forth." 

97.  Auburn  v.  Goodwin,  12S  111.  57.  21 
N.  K.  212;  Lake  View  v.  Le  Balin.  120  111. 
92.  9  N.  K.  269:  Thomas  i\  Eokard,  88  111. 
593;  (Garfield  Tp.  v.  Herman,  66  Kan.  250, 
71  Pne.  517. 
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■statate.^^  If  a  statute  requires  ackiiowledi>;ineiit  before  a  designated  officer  an 
acknowledgment  before  any  other  officer  will  be  insufficient,""  but  if  no  particular 
officer  is  named  any  person  who  may  take  an  acknowledgment  is  competent.^  So 
if  tiie  statute  provides  for  acknowledgment  without  delining  the  kind,  acknowl- 
edgment need  not  necessaril)'  be  sucli  as  is  required  for  a  deed.-  If  acknowledg- 
ment by  the  owner  is  required  acknowledgment  by  his  agent  will  invalidate  the 
dedication.^  If  indorsement  by  the  auditor  of  his  approval  of  a  plat  is  required 
the  absence  of  such  approval  will  invalidate  the  dedication.*  It  must  be  recorded 
as  provided  by  statute.''  If  recorded  in  the  wrong  place  it  will  be  fatal  to  the 
operation  of  the  dedication  as  a  statutory  dedication."  It  has  been  held,  how- 
ever, that  defects  in  a  plat  may  be  cured  by  a  subsequent  plat  or  deed,^  or  by 
reference  to  the  original  city  plat,  where  it  renders  certain  the  meaning  of  the 
plat  used  in  making  the  dedication  ^  or  by  statute." 

E.  Conditions  and  Limitations  Imposed  by  Dedicator — i.  The  General 
Rule.  It  is  well  settled  that  in  dedicating  laud  to  the  public  the  dedicator  may 
impose  such  reasonable  conditions,  restrictions,  and  limitations  as  he  may  see  fit,^'* 
and  in  order  to  vest  the  easement  in  the  dedicatee  the  terms  of  the  dedication 
must  be  strictly  complied  with."  ISTevertheless  the  dedicator  may  waive  any  con- 
ditions, restrictions  or  limitations  imposed  by  him.^-    If  he  desires  to  avoid  his 


98.  7??;nois.— Gould  v.  Howe,  131  111.  490, 
23  N.  E.  C02;  Gosselin  v.  Chicago,  103  111. 
G23;  Thomas  v.  Eckard,  88  111.  593. 

Kansas. —  Garfield  Tp.  r.  Herman,  66  Kan 
256,  71  Pae.  517;  Brooks  r.  Topeka,  34  Kan. 
277,  8  Pae.  392. 

Micliigan. — Grandville  v.  Jenison,  84  Mich. 
54.  47  iST.  W.  600,  80  Mich.  567,  49  N.  W. 
544:  Burton  v.  Martz,  38  Mich.  761;  Detroit 
V.  Detroit,  etc.,  R.  Co.,  23  Mich.  173. 

Minnesota. —  Winona  r.  Huflf,  11  Minn. 
119;  Baker  v.  St.  Paul,  8  Minn.  491. 

Missouri. —  Tatum  v.  St.  Louis,  125  Mo. 
C47,  28  S,  W.  1002;  Putnam  V.  Walker,  37 
Mo,  600. 

Oregon. —  Nodine  v.  Union,  42  Greg.  613, 
72  Pac.  582. 

TFiscoji.sio. —  Gardiner  r.  Tisdale,  2  W^is. 
153,  60  Am.  Dec.  407. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §§  57, 
58. 

A  county  judge's  order  that  a  plat  be  re- 
corded may  under  statute  be  conclusive  as  to 
sufficiency  of  acknowledgment.  Scott  r.  Des 
Moines,  64  Iowa  438,  20  N.  W.  752.  And 
see  State  v.  Schwin,  65  Wis.  207,  26  N.  W. 
568. 

Omission  of  statement  that  party  was 
known  to  officer  taking  acknowledgment  is 
not  fatal  to  its  sufficiency.  Ragan  v.  McCov, 
29  Mo.  356. 

99.  Gould  I'.  Howe,  131  111.  490,  23  N.  E. 
002. 

1.  Stewart  r.  Perkins,  110  Mo.  660,  19 
S.  W,  989;  State  v.  Schwin,  65  Wis.  207,  26 
N,  W.  568. 

2.  State  V.  Schwin,  05  Wis.  207,  26  N.  W. 
568. 

3.  Russell  );.  Lincoln,  200  111.  511,  65  N.  E. 
1088, 

Acknowledgment  by  attorney  is  improper, 
unless  aiithorized  by  statute,  Earll  r. 
ChicasTO,  136  111,  277,  26  N.  E.  370;  Gosselin 
r.  Chicago,  103  111.  623. 


4.  St.  Joseph  V.  Schulz,  (Mich.  1903)  93 
N.  W.  432. 

5.  Brooks  v.  Topeka,  34  Kan.  277,  8  Pac. 
392;  Putnam  v.  Walker,  37  Mo,  600:  Morris 
V.  Bowers,  Wright  (Ohio)  749:  Nelson  r. 
Madison,  17  Fed.  Cas.  No.  10,110,  3  Biss. 
244. 

A  plat  may  be  recorded  after  the  death  of 
the  dedicator.  Scott  v.  Des  Moines,  64  Iowa 
438,  20  N.  W.  752. 

6.  Nelson  r.  Madison,  17  Fed.  Cas.  No. 
10,110,  3  Biss.  244. 

7.  Kansas  City  Milling  Co.  r.  Riley,  133 
Mo.  574,  34  S.  W.  835;  Burns  v.  Liberty, 
131  Mo.  372,  33  S.  W.  18;  Weeping  Water 
V.  Reed,  21  Nebr.  261,  31  N.  W.  797.  But 
see  Tilzie  v.  Haye,  8  Wash.  187,  35  Pac.  583. 

8.  Stange  v.  ilill,  etc.,  St.  R.  Co.,  54  Iowa 
669,  7  N,  W,  115. 

9.  Williams  v.  Milwaukee  Industrial  Ex- 
position Assoc.,  79  Wis.  524,  48  N.  W.  665. 

10.  Georgia. —  Bnmswick,  etc,  R,  Co,  v. 
Waycro.ss,  91  Ga.  573,  17  S,  E.  674, 

Minnesota. —  Gilbert  v.  Eldridge,  47  Minn. 
210,  49  N.  W.  679,  13  L.  R.  A.  411. 

Neio  Jersey. —  State  t\  Useful  Manufac- 
tures Soc,  44  N,  J.  L,  502;  Hoboken  M.  E. 
Church  V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696. 

New  York. —  Cohoes  c.  Delaware,  etc., 
Canal  Co.,  134  N.  Y.  397,  31  N.  E.  887. 

Oregon. —  Church  v.  Portland,  18  Oreg.  73, 
22  Pac.  528,  6  L.  R.  A.  259. 

Rhode  Island. — ^Peck  v.  Providence  Steam 
Engine  Co.,  8  R,  I.  353, 

England. —  Stafford  v.  Coyney,  7  B.  &  C. 
257,  5  L.  J.  K,  B,  0.  S,  285,  31  Rev,  Rep. 
186,  14  E.  C.  L.  120. 

11.  Boughner  v.  Clarksburg,  15  W.  Va.  394. 

12.  Forney  v.  Calhoun  County,  86  Ala.  463, 
5  So,  7.50 ;  Port  Huron  v.  Chad'wick,  52  Mich. 
320.  17  N,  W,  929, 

Illustration, —  Defendant  having  agreed  to 
donate  his  undivided  one-seventh  interest  in 
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gift  for  iiou-compliance  with  the  conditions  or  non-observance  of  tlie  restrictions 
imposed  by  liiin  he  must  move  promptly.'^ 

2.  Applications  of  Rule.  In  applying  tlie  general  rule  that  the  dedicator  may- 
impose  reasonable  conditions  and  restrictions  on  making  a  dedication  of  his  prop- 
erty, it  is  of  course  competent  for  him  to  limit  the  use  of  his  property  to  a  speci- 
fied use  or  purpose."  So  the  owner  may  make  his  dedication  corjditional  on  the 
making  and  maintenance  of  improvements  on  the  property  dedicated."  8o  he 
may  reserve  a  right  of  way  for  a  railroad  track  over  the  property  dedicated.'®  He 
may  reserve  all  private  rights  in  land  under  water  originally  appurtenant  to  the 
estate,'''  or  the  right  to  plow  up  and  temporarily  interfere  with  the  use  of  a  high- 
way.-'^ He  may  prescribe  the  width  and  extent  of  the  highway  or  reserve  to 
himself  a  strip  of  land  between  two  streets,  and  the  use  made  by  him  of  the  land 
so  reserved  at  the  time  of  the  dedication  will  not  deprive  him  or  his  assigns  of  the 
right  to  apply  it  afterward  to  other  uses.*  He  may  limit  the  use  of  a  highway 
to  certain  purposes.^' 

3.  "  Limitations  OF  Rule  —  a.  In  General.  There  are,  however,  certain  limita^ 
tions  on  the  dedicator's  right  in  this  regard.  Thus  he  cannot  attach  to  the  dedi- 
cation any  conditions  or  limitations  inconsistent  with  the  legal  character  of  the 
dedication or  which  take  the  property  dedicated  from  the  control  of  the  public- 


a  block  of  land  to  the  county,  as  a  site  for  a 
court-house,  on  condition  that  the  building 
should  be  erected  in  the  center  of  the  block; 
and  the  county,  after  acquiring  tlie  remain- 
ing interest,  having  proceeded  to  erect  a 
court-house,  but  not  in  the  middle  of  the 
block,  at  a  cost  of  nearly  fifteen  thousand 
dollars,  with  the  knowledge  of  defendant, 
and  without  objection  or  active  interference 
on  his  part  until  after  the  completion  of  the 
building,  it  was  held  that  his  conduct 
amounted  to  an  implied  waiver  of  the  con- 
dition and  an  equitable  estoppel  against  the 
assertion  of  his  legal  title  as  against  the 
county.  Forney  c.  Calhoun  County,  86  Ala. 
463,  5  So.  750. 

13.  Port  Huron  v.  Chadwiek,  52  Mich.  320, 
17  N.  W.  929. 

14.  It  is  elementary  that  the  public  can 
take  only  that  which  is  the  subject  of  the 
donation,  and  a  limitation  of  the  easement 
to  given  purposes,  as  well  as  conditions  im- 
posed, to  be  operative  at  the  election  of  the 
owner  of  the  grant  in  the  future,  has  been 
sustained  by  the  American  and  English 
courts.  Buffalo  v.  Delaware,  etc.,  R.  Co.,  39 
N.  Y.  Suppl.  4. 

15.  California. —  People  v.  Williams,  64 
Cal.  498,  2  Pae.  393. 

Illinois. —  Princeton  v.  Templeton,  71  111. 
68. 

Massachuset  ts. —  Com.  v.  Fisk,  8  Mete.  238. 

Mirhif/an. —  Gregory  v.  Ann  Arbor,  127 
Mich.  454,  86  N.  W.  1013. 

Missouri. —  Kemper  t;.  Collins,  97  Mo.  644, 
11  S.  W.  245. 

Illustration. —  If  town  authorities  accept  a 
(Iced  (if  land  for  the  widening  of  a  street 
ii[)on  llic  condition  that  the  street  or  a  j)or- 
tion  thereof  Hliall  bo  altered  so  an  to  make  it 
of  the  HaiiH!  width,  and  if  not  that  the  land 
Bliall  revert,  etc.,  and  the  change  is  not  made, 
they  will  be  estopped  to  claim  the  hind,  nn- 
IcHH  tlicy  can  show  that  tliey  have  since  ac- 
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quired  the  same  in  some  other  mode.  Prince- 
ton V.  Templeton,  71  111.  68. 

16.  Brunswick,  etc.,  R.  Co.  v.  Wayeross,  91 
Ga.  573,  17  S.  E.  674;  Noblesville  v.  Lake 
Erie,  etc.,  R.  Co.,  130  Ind.  I,  29  N.  E.  484; 
Tallon  V.  Hoboken,  59  N.  J.  L.  383,  36  AtL 
093;  Ayres  v.  Pennsylvania  R.  Co.,  48 
N.  J.  L.  44,  3  Atl.  885,  57  Am.  Rep.  538. 

Where  a  company  reserves  for  itself  the 
right  to  use  and  occupy  the  streets  for  the 
purpose  of  operating  a  railroad,  such  resei-va- 
tion  does  not  relieve  it  from  keeping  the  line 
of  railroad  in  a  legal  and  proper  manner. 
Ottawa,  etc.,  R.  Co.  r.  Larson,  40  Kan.  301,. 
19  Pac.  661,  2  L.  R.  A.  59. 

17.  Duluth  V.  St.  Paul,  etc.,  R.  Co.,  49 
Minn.  201,  51  N.  W.  1163;  Gilbert  v.  Eld- 
ridge,  47  Minn.  210,  49  N.  W.  679,  13  L.  R.  A. 
411. 

18.  Arnold  v.  Blaker,  L.  R.  6  Q.  B.  433,  40 
L.  J.  Q.  B.  185,  19  Wkly.  Rep.  1090;  Mercer 
V.  Woodgate,  L.  R.  5  Q.  B.  26,  39  L.  J.  M.  C. 
21,  21  L.  T.  Rep.  N.  S.  458,  18  Wklv.  Rep. 
116. 

19.  New  Yorkj  etc.,  R.  Co.  Drummond, 
46  N.  J.  L.  644. 

20.  French  v.  New  Orleans,  etc.,  R.  Co.,  2 
La.  Ann.  80. 

21.  Stafford  v.  Coyney,  7  B.  &  C.  257,  5 
L.  J.  K.  B.  O.  S.  285,  31  Rev.  Rep.  180,  i-i 
E.  C.  L.  120;  Poole  v.  Haskinson,  11  M.  &  W. 
827. 

So  a  highway  may  be  dedicated  subject  to 
the  preexisting  right  of  user  by  the  occujiiers 
of  adjoining  land  for  the  jmrpose  of  deposit- 
ing good.-i  thereon.  Morant  r.  Chamberlin,  C 
11.  &  N.  541,  30  L.  J.  E.xch.  299. 

22.  Noblosviile  r.  Luke  Erie,  etc.,  R.  Co., 
130  Ind.  1,  29  N.  E.  484;  Des  Moines  v.  Hall, 
24  Iowa  234;  ILught  v.  Keokuk.  4  Iowa  199; 
Cohoe.i  V.  Delaware,  etc.,  Canal  Co.,  134  N.  Y. 
397,  31  N.  K.  887;  Arnold  V.  Blaker,  L.  R. 
6  Q.  B.  433,  40  L.  J.  Q.  B.  185,  19  Wkly.  Rep. 
1090.    And  .sec  infra,  VI 1. 
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authorities,^^  or  whicli  are  against  public  policy/^  and  the  dedication  will  take 
eflEect  regardless  of  such  condition,  which  will  be  construed  as  void,^^  and  of  course 
it  is  not  competent  for  the  dedicator  to  impose  conditions  after  acceptance.^" 

b.  Limiting  Use  as  to  Persons.  It  is  one  of  the  essentials  of  a  dedication  that 
it  be  made  to  the  public.  The  dedicator  cannot  as  a  general  rule  make  a  valid 
dedication  to  any  private  person  or  to  any  limited  number  of  persons.^''  Never- 
theless it  has  been  held  that  pious,  religious,  and  educational  uses  may  be  made 
for  a  limited  class  of  the  public.^^  And  it  has  also  been  held  that  statutory  dedi- 
cations may  be  made  to  individuals  and  corporations  as  well  as  to  the  public  for 
any  purpose  authorized  by  the  statute.^^ 

e.  Limiting  Use  as  to  Time.  A  dedication  cannot  be  limited  as  to  the  time  of 
:its  duration.* 

VI.  THE  ACCEPTANCE. 

A.  Necessity  of  Acceptance — l.  General  Rule.  Considering  a  dedication 
as  the  voluntary  transfer  of  an  interest  in  land,  it  partakes  both  of  the  nature  of 
a  grant  and  of  a  gift,^^  and  is  governed  by  the  fundamental  principles  which 
control  grants  and  gifts.    Hence  a  dedication,  like  a  contract,  consists  of  an  offer 


23.  jSToblesville  v.  Lake  Erie,  etc.,  R.  Co., 
130  Ind.  1,  29  N.  E.  484;  Des  Moines  v.  Hall, 
24  Iowa  234. 

24.  Richards  v.  Cincinnati,  31  Ohio  St.  506, 
holding  that  where  lands  within  a  municipal 
corporation  are  laid  out  into  lots,  streets,  and 
alleys,  and  the  streets  are  dedicated  to  the 
public  by  a  deed  which  contains  a  condition 
that  the  lots  shall  be  exempt  from  charges 
for  the  improvement  of  the  streets  unless  a 
majority  of  the  abutting  owners  shall  assent 
thereto  in  writing,  is  inoperative  as  against 
public  policy. 

25.  Atty.-Gen.  v.  Tarr,  148  Mass.  309,  19 
N.  E.  3.58,  2  L.  R.  A.  87;  Richards  v.  Cin- 
cinnati, 31  Ohio  St.  506. 

26.  Spring  v.  Pittsburg,  204  Pa.  St.  530, 
54  Atl.  310. 

27.  California. —  California  Academy  of 
Sciences  f.  San  Francisco,  107  Cal.  334,  40 
Pac.  420. 

Illinois. —  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 
•iiam,  155  111.  514,  40  N.  E.  1014,  46  Am.  St. 
Rep.  355,  28  L.  R.  A.  612. 

Massachusetts. —  Attv.-Gen.  v.  Tarr,  148 
Mass.  309,  19  N.  E.  358,  2  L.  R.  A.  87. 

0/mo.— Todd  V.  Pittsburg,  etc.,  R.  Co.,  19 
Ohio  St.  514. 

Pennsylvania. —  In  re  Penny  Pot  Landing, 
10  Pa.  St.  79. 

Wisconsin. —  Tupper  v.  Huson,  46  Wis.  646, 
1  N.  W.  332. 

England. —  Bermondsey  v.  Brown,  L.  R.  1 
Eq.  204,  11  Jur.  N.  S.  1031,  13  L.  T.  Rep. 
N.  S.  574,  14  Wkly.  Rep.  213;  Poole  v.  Hus- 
Mnson,  11  M.  &  W.  827. 

Illustration. —  Thus  a  railroad  corporation, 
while  it  serves  a  public  purpose,  is  a  pri- 
vate institution  and  private  property  cannot 
be  acquired  bv  dedication  by  it.  Louisville, 
'.etc.,  R.  Co.  r. 'Stephens,  96  Ky.  401,  29  S.  W. 
14,  16  Ky.  L.  Rep.  552,  49  Am.  St.  Rep. 
303:  Todd  v.  Pittsburg,  etc.,  R.  Co.,  19  Ohio 
St.  514. 

28.  This  principle  is  illustrated  by  the 
■recognition  of  the  dedication  of  a  lot  for  a 


Lutheran  Church  (Beatty  v.  Kurtz,  2  Pet. 
(U.  S.)  566,  7  L.  ed.  521)  and  of  the  dedica- 
tion of  a  lot  for  Mary  Washington's  tomb 
and  monument  (Colbert  v.  Shepherd,  89  Va. 
401,  16  S.  E.  246). 

29.  Scott  V.  Des  Moines,  64  Iowa  438,  20 
N.  W.  752;  Wyandotte  County  v.  Wyandotte 
First  Presb.  Church,  30  Kan.  620,  1  Pac.  109 ; 
Trerice  i:  Barteau,  54  Wis.  99,  11  N.  W.  244; 
Morgan  v.  Chicago,  etc.,  R.  Co.,  90  U.  S.  716, 

24  L.  ed.  743. 

30.  San  Francisco  v.  Canavan,  42  Cal.  541 ; 
Dawes  v.  Hawkins,  8  C.  B.  N.  S.  848,  7  Jur. 
N.  S.  262,  29  L.  J.  C.  P.  343,  4  L.  T.  Rep. 
N.  S.  288,  98  E.  C.  L.  848.  But  see  Antones  i: 
Eslava,  9  Port.  (Ala.)  527. 

It  is  one  of  the  essential  elements  of  a  good 
dedication  that  it  shall  be  irrevocable  and 
that  the  land  shall  be  forever  dedicated  for 
the  public  use,  which  is  designated,  provided 
the  public  sees  fit  to  use  it  for  that  purpose. 
San  Francisco  v.  Canavan,  42  Cal.  541. 

31.  Brown  v.  Manning,  6  Ohio  298,  27  Am. 
Dec.  255.  And  see  Coolidge  v.  Learned,  8 
Pick.  (Mass.)  504;  Rutherford  v.  Taylor,  3S 
Mo.  315. 

Analogy  to  contract. —  Because  there  must 
be  two  parties  assenting  to  complete  a  con- 
tract, and  because  the  ownership  of  property 
may  involve  responsibilities  as  well  as  bene- 
fits, it  is  reasonable,  and  it  is  the  law,  that 
no  one  can  be  a  grantee  of  real  estate  with- 
out his  consent  —  a  deed  executed  and  re- 
corded without  the  knowledge  and  consent 
of  a  grantee  passing  no  title.  See  Littler  r, 
Lincoln,  106  111.  353;  Parmelee  v.  Simpson, 
5  Wall.  (U.  S.)  81,  18  L.  ed.  542.  See  also, 
generally.  Deeds. 

32.  Flack  v.  Green  Island,  122  N.  Y.  107, 

25  N.  E.  267;  State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554. 

Analogy  to  gift. —  As  a  gift  is  a  voluntary 
act  which  the  giver  is  not  bound  to  complete, 
the  only  way  in  which  a  gift  can  become  bind- 
ing is  by  making  it  complete,  namely,  by  de- 
livery and  acceptance.     Neale  r.  Neale,  9 
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and  acceptance;"'^  and  the  general  nile  is  well  settled  tiiat  no  dedication  can  bo 
valid  and  complete  until  the  public  vise,  which  is  ottered,  has  bef.'U  accepted.^ 


Wall.  (U.  S.)  1,  10  L.  od.  500.  And  see, 
generally,  Gifts. 

33.  Missouri. —  Downend  v.  Kansas  (Jity, 
150  Mo.  00,  50  S.  W.  002,  51  L.  R.  A.  170. 

New  York. —  Flack  v.  Green  Island,  122 
N.  Y.  107,  25  N.  E.  267. 

Rhode  Island. —  Simmons  v.  Cornell,  1  R.  1. 
519. 

Vermont. —  State  v.  Trask,  0  Vt.  355,  27 
Am.  Dec.  554. 

Wisconsin. —  Ashland  v.  Chicago,  etc.,  R. 
Co.,  105  Wis.  .398,  80  N.  W.  1101. 

34.  Alabama. — Stewart  v.  Conley,  122  Ala. 
179,  27  So.  303;  Moore  r.  Johnston,  87  Ala. 
220,  0  So.  50. 

California. —  Sehmitt  v.  San  Francisco,  100 
Cal.  302,  34  Pac.  90 1  :  Monterey  v.  Malarin, 
99  Cal.  290,  33  Pac.  840;  Eureka  v.  Croghan, 
81  Cal.  524,  22  Pac.  093;  People  r.  Reed,  81 
Cal.  70,  22  Pac.  474,  15  Am.  St.  Rep.  22,  20 
Pac.  708 ;  Hayward  v.  Manzer,  70  Cal.  476,  13 
Pac.  141. 

Colorado. —  Trine  v.  Pueblo,  21  Colo.  102. 
39  Pac.  330;  Denver,  etc.,  R.  Co.,  v.  Griffith, 
17  Colo.  598,  31  Pac.  171. 

Connecticut. —  Williams  New  York.  etc.. 
R.  Co.,  39  Conn.  509;  Riley  r.  Hammel,  38 
Conn.  574;  Curtiss  v.  Hoyt,  19  Conn.  154,  43 
Am.  Dec.  149. 

Georgia. — ■  Georgia  R.,  etc.,  Co.  v.  Atlanta, 
lis  Ga.  486,  45  S.  E.  256. 

Illinois. —  Shields  v.  Ross,  158  111.  214,  41 
N.  E.  985;  Chicago  v.  Drexel,  141  111.  89.  30 
N.  E.  774;  Princeton  v.  Templeton,  71  111.  68; 
Chicago  V.  Wright,  69  111.  318;  O'Connell  r. 
Bowman,  45  111.  App.  654;  Willey  v.  People, 
36  111.  App.  OOi);  Schmitz  v.  Germantown,  31 
111.  App.  284;  Chicago  r.  Thompson.  9  111. 
App.  524;  Chicago  v.  Gosselin,  4  111.  App.  570. 

Indiana. —  Shellhouse  v.  State,  110  Ind. 
509,  11  N.  E.  484;  Mansur  v.  Haughley,  00 
Ind.  364 ;  Mansur  p.  State,  60  Ind.  357 ;  West- 
fall  V.  Hunt,  8  Ind.  174. 

loioa. —  State  r.  Tucker,  36  Iowa  485  ;  Cook 
V.  Burlington,  30  Iowa  94,  6  Am.  Rep.  049; 
Wilson  V.  Sexon,  27  Iowa  15. 

Ka/nsas. —  Franklin  County  Com'rs  v.  La- 
throp,  9  Kan.  453. 

Kentucky. —  Gcdge  v.  Com.,  9  Bash  01; 
Cochran  v.  Sliepherdsville,  43  S.  W.  250,  19 
Ky.  L.  Rep.  1192;  La  Grange  v.  Bain,  4  Ky. 
L.  Rep.  250 ;  Wilkins  v.  Earner,  2  Ky.  L.  Rep. 
278;  Eli/.abetlitown,  etc.,  R.  Co.  v.  Thompson, 
1  Ky.  L.  Rop.  305. 

Louisiana. —  Leonard  v.  ]5aton  Rouge,  39 
La.  Ann.  275,  4  So.  241;  David  v.  New  Or- 
leans, 10  La.  Ann.  404,  79  Am.  Dec.  586; 
David  r.  Municipality  No.  2,  14  La.  Ann. 
872;  Xi(|ups  r.  Bujao,  7  La.  Ann.  498;  Car- 
i-olHoii  /'.  .Tones,  7  La.  Ann.  233;  Linton  r. 
Gnillotto,  10  Rob.  357;  Carrollton  R.  Co.  v. 
Municipality  No.  2,  19  La.  02;  Municipality 
No.  2  V.  Griciin.s  Cotton  l^ress,  IS  Lii.  122,  36 
Am.  Dec.  624;  Livaiidais  r.  Municipnlily  No. 
2,  16  l,a.  509. 

Ma.iH>:—yjh\U-  r.  Uradlcy,  0(i  Me.  254; 
Mu7,/ey     Davifl,  54  Me.  301 ;"  State  v.  Wilson, 
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42  Me.  0;  State  v.  Bradbury,  40  Me.  154; 
(Jole  V.  Sprowl,  35  Me.  101,  50  Am.  Dee.  OSS; 
Bangor  House  Proprietary  f.  Jirown,  33  Me. 
300. 

Michigan. —  Gregory  v.  Ann  Arbor,  127 
Mich.  454,  80  N.  W.  1013;  Lee  v.  Lake,  11 
Mich.  12,  90  Am.  Dee.  220;  Tilliuan  v.  People, 
12  Mich.  401;  People  v.  Jones,  0  Mich.  170; 
People      Beaubien,  2  Dougl.  250. 

Minnesota. —  .Morse  .  Zeize.  34  Minn.  35, 
24  N.  VV.  287  ;  Mankato  v.  Willard,  13  Minn. 
13,  07  Am.  Dec.  208;  Wilder  v.  St.  Paul,  12 
Minn.  192;  Baker  v.  St.  Paul,  8  Minn.  491. 

Mississippi. — Sanford  v.  Meridian,  52  ]\Iiss. 
383;  Briel  v  Natchez,  48  Miss.  423. 

Missouri. — Vossen  v.  Dauntel,  110  Mo.  370, 
22  S.  W.  734;  St.  Louis  v.  St.  Louis  Univer- 
sity, 88  Mo.  155;  Reagan  v.  MeCov,  29  Mo. 
350. 

Nebraska. —  Close  v.  Swanson,  64  Nebr.  389, 
89  N.  W.  1043;  Warren  v.  Brown,  31  Nebr. 
8,  47  N.  W.  633;  Graham  v.  Hartnett,  10 
Nebr.  517,  7  N.  W.  280. 

New  Jersey. —  Pease  v.  Paterson.  etc..  Trac- 
tion Co.,  (Sup.  1903)  54  Atl.  524;  State  v. 
Gloucester  City,  43  N.  J.  L.  544;  Booraem  i\ 
North  Hudson  County  R.  Co.,  40  N.  J.  Eq. 
557,  5  Atl.  106  [affirming  39  N.  J.  Eq.  405]  ; 
Holmes  f.  Jersey  City,  12  N.  J.  Eq.  299. 

New  York. —  Niagara  Falls  Suspension 
Bridge  Co.  v.  Bachman,  66  N.  Y.  201;  Wohler 
V.  Buffalo,  etc.,  R.  Co.,  46  N.  Y.  680 ;  Holdaue 
r.  Cold  Springs,  21  N.  Y.  474;  Oswego  v.  Os- 
wego Canal  Co.,  6  N.  Y.  257;  Fonda  v.  Borst,  2 
Abb.  Dec.  155,  2  Keyes  48;  McMannis  v.  But- 
ler, 49  Barb.  176;  In  re  Brooklvn  Heights,  48 
Barb.  288 ;  Bissell  r.  New  York  Cent.  R.  Co., 
26  Barb.  630 ;  Adams  v.  Saratoga,  etc..  R.  Co., 
11  Barb.  414. 

North  Carolina. —  Kennedy  v.  Williams,  87 
N.  C.  6. 

07i!o.— Fulton  r.  Mehrenfeld,  8  Ohio  St. 
440  [affirming  2  Handy  176,  12  Ohio  Dec. 
(Reprint)  389];  Cincinnati  v.  McMic-ken,  G 
Ohio  Cir.  Ct.  188. 

Oregon.—  Carter  r.  Portland,  4  Oreg.  339. 

Pennsylvania. — In  re  Alley,  104  Pa.  St.  622 ; 
In  re  Penny  Pot  Landing,  16  Pa.  St.  79. 

Rhode  Island. —  iSimmons  v.  Mumford,  2 
R.  I.  172;  Remington  r.  Millerd,  1  R.  I.  93. 

South  Carolina. —  State  v.  Carver,  5  Strobh. 
217. 

Tennessee. —  IMonaghan  v.  Memphis  Fair, 
etc.,  Co.,  95  Tenn.  lOS,  31  S.  W.  497;  Scott  v. 
Cheatham,  12  Heisk.  713;  Mathis  f.  Parham, 
1  Tonn.  Ch.  533. 

Tr.ras.— Galveston  v.  Williams,  69  Tex.  449, 
0  S.  W.  860;  Gilder  r.  Brenham,  67  Tex.  ,345, 
3  S.  W.  300 ;  French  v.  Scheuber,  0  Tex.  Civ. 
App.  017,  20  S.  W.  133. 

ycrmo/i i!.— Dodge  v.  Stucy,  39  Vt.  558. 

Viroinia.—  Bnntm  v.  Danville,  03  Va.  200, 
24  8.  E.  830;  Benn  v.  Hatcher.  81  Va.  25.  5>) 
Am.  Be]i.  (i45. 

ll'/.sTo)i,s')».— Slute  r.  Paine  Lumber  Co.,  84 
Wis.  205,  54  N.  VV.  503. 

VnUcd  States. —  Davenport  v.  Buffington, 
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2.  Exceptions  to  Rule  —  a.  Statutory  Dedication.  In  a  number  of  juris- 
dictions, where  a  dedication  is  made  in  compliance  with  the  statutes  relating  to 
the  subject,  no  acceptance  is  necessary  to  complete  the  dedication.^^  Accordingly 
after  such  a  dedication  has  been  made  ejectment  will  lie  against  the  dedicator  to 
recover  possession  of  the  land  dedicated,^''  and  in  a  number  of  cases  it  has  been 
held  that  the  burden  devolves  upon  the  municipality  to  keep  the  streets  or  alleys 
dedicated  in  repair,^'  and  that  it  will  be  liable  for  personal  injuries  resulting  from 
its  neglect  to  do  so.^^  In  other  jurisdictions,  however,  as  is  the  case  with  common 
law  dedications,  an  acceptance  is  necessary  to  complete  a  statutory  dedication, 
and  if  there  is  no  acceptance  within  a  reasonable  time,  the  dedicator  may  revoke 
his  otfer  and  take  possession  of  the  land  dedicated.* 

b.  Deed  to  Individual  Calling-  Fop  Public  Use.  According  to  the  great  weight 
of  authority,  i£  the  owner  of  land  has  laid  it  off  into  blocks  and  lots  with  streets 
and  alleys  intersecting  it  and  sells  lots  witli  reference  to  a  map  or  plat  in  which 
the  land  is  so  laid  off,  or  where  there  is  a  city  map  in  which  tlie  land  is  so  laid 
off,  and  he  sells  lots  with  reference  to  such  map,  he  will  be  held  to  have  made  an 
irrevocable  dedication  of  the  designed  streets  and  alleys.  So  far  as  he  is  con- 
cerned no  acceptance  is  necessary  to  bind  him*^  other  than  the  mere  purchase  of 
his  lots  which  some  courts  have  construed  as  an  acceptance  on  the  part  of  the 
public.'*-  However  well  settled  this  may  be,  it  is  equally  well  settled  that  in  the 
absence  of  acceptance  by  some  formal  act  on  the  part  of  the  properly  constituted 
authorities,  or  by  their  repairing  or  improving  the  land  dedicated,  or  by  user  by 
the  general  public,  no  duty  of  improving  or  keeping  in  repair  the  land  dedi- 
cated or  liability  for  injuries  caused  by  failure  to  do  so  is  imposed  on  the 
public. 

B.  Time  of  Acceptance.  In  order  that  rights  may  be  claimed  under  an 
offer  of  dedication  it  must  be  accepted  within  a  reasonable  time,''''  and  by  parity 


97  Fed.  234.  38  C.  C.  A.  453,  46  L.  R.  A.  377 ; 
Rueh  V.  Roek  Island,  20  Fed.  Cas.  No.  12,105, 
5  Biss.  95. 

Enqland.—  'Rex  v.  Leake,  5  B.  &  Aid.  460, 
2  X.  '&  M.  583,  27  E.  C.  L.  201 ;  Rex  v.  Lynn, 

I  C.  &  P.  .527,  12  E.  C.  L.  303,  5  D.  &  R.  497, 
16  E.  C.  L.  243,  3  L.  J.  K.  B.  0.  S.  92,  27 
Rev.  Rep.  530. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  64. 

35.  Colorado. —  Denver  r.  Clements,  3  Colo. 
472. 

Kansas. —  Osage  City  v.  Larkin,  40  Kan. 
200.  19  Pac.  058,  10  Am.  St.  Rep.  186,  2 
L.  R.  A.  56. 

Minnesota. — Baker  v.  St.  Paul,  8  Minn.  491. 

Missouri. —  Brown  r.  Carthage,  128  Mo.  10, 
30  S.  W.  312;  Biischmann  St.  Louis.  121 
Mo.  523.  26  S.  W.  687 ;  Reid  v.  Board  of  Edu- 
cation. 73  Mo.  295. 

Xrhraska. —  Weeping  Water  v.  Reed,  21 
Xebr.  261,  31  X.  W.  797. 

36.  Reid  i.-.  Board  of  Education,  73  Mo. 
295. 

37.  Denver  v.  Clements,  3  Colo.  472 ;  Osage 
City  V.  Larkin,  40  Kan.  206,  19  Pac.  658,  10 
Am.  St.  Rep.  186,  2  L.  R.  A.  56. 

38.  Osage  City  v.  Larkin,  40  Kan.  206,  19 
Pac.  658,  10  Am.  St.  Rep.  186,  2  L.  R.  A.  56. 

39.  Jordan  v.  Chenoa,  166  111.  530,  47  N.  E. 
191;  Hamilton  v.  Chicago,  etc.,  R.  Co.,  124 
111.  235,  15  X.  E.  854  [explaining  Gebhardt 
r.  Reeves,  75  111.  301  ;  Hunter  v.  Middleton, 
13  111.  50;  Illinois,  etc..  Canal  Co.  v.  Haven, 

II  111.  554];  Winnetka  r.  Proutv,  107  111. 
218;  Littler  v.  Lincoln,  106  111.'  353;  Ed- 


wardsville  r.  Barnsback,  66  111.  App.  381; 
Schmitz  V.  Germantown,  31  111.  App.  284; 
Field  V.  Manchester,  32  Mich.  279;  Wayne 
County  V.  Miller,  31  Mich.  447;  Wisby  v. 
Bonte,  19  Ohio  St.  238.  The  rule  was  for- 
merly otherwise  in  Ohio.  Fulton  v.  Mehren- 
feld,''8  Ohio  St.  440. 

40.  Field  r.  Manchester,  32  Llich.  279. 

41.  See  supra,  V,  C,  5,  e. 

42.  Sanford  r.  Meridian,  52  Miss.  383; 
Briel  v.  Natchez,  48  Miss.  423 ;  Carter  v.  Port- 
land, 4  Oreg.  339.    And  see  Godfrey  v.  Alton, 

12  111.  29,  52  Am.  Dec.  476. 

43.  Bartlett  f.  Bangor,  67  Me.  460;  Briel 
V.  Xatchez,  48  Miss.  423 ;  Brigantine  r.  Hol- 
land Trust  Co.,  (X.  J.  Ch.  1896)  35  Atl.  344; 
Booraem  r.  Xorth  Hudson  County  R.  Co.,  39 
N.  J.  Eq.  465 ;  Hoboken  Land,  etc.,  Co.  r. 
Hoboken,  36  N.  J.  L.  540;  Hoboken  M.  E. 
Church  V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  690. 

44.  California. —  Niles  v.  Los  Angeles,  125 
Cal.  572,  58  Pac.  190;  Wolfskill  r.  Los  An- 
geles County,  86  Cal.  405,  24  Pac.  1094;  Peo- 
ple r.  Reed,  81  Cal.  70,  22  Pac.  474,  15  Am. 
St.  Rep.  22 ;  Hayward  v.  Manzer,  70  Cal.  476, 

13  Pac.  141. 

Michigan. —  White  r.  Smith,  37  Mich.  291; 
Field  V.  Manchester,  32  Mich.  279;  Wayne 
County  r.  Miller,  31  Mich.  447;  Baker  >\ 
Johnston,  21  Mich.  319. 

Neio  York. —  Matter  of  Opening  Beck  St., 
19  Misc.  571,  44  >J.  Y.  Suppl.  1087. 

Texas. — Galveston  v.  Williams,  69  Tex.  449, 
6  S.  W.  860. 
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of  reasoning  a  reasonable  time  must  he  allowed  in  which  to  accept.'*''  While  a 
dedication  and  acceptance  may  both  concur  on  a  single  day,^''  itnmediate  accept- 
ance is  not  necessary.'*''  Dedications  may  be  made  in  2>'''(jri8enti  to  be  accepted  by 
the  public  in  futuro!^^  What  constitutes  a  reasonaljle  time  must  be  largely 
governed  by  the  circumstances  of  each  case/'-'  and  as  a  general  rule  acceptance 
will  be  in  time  if  made  at  such  time  as  the  public  interest  may  require.'''^  So  in 
many  cases  it  has  been  said  that  tlie  acceptance  will  be  in  time  if  made  at  any 
time  before  revocation. On  the  other  hand  acceptance  is  of  course  too  late  if 


Fermon^.— State  v.  Trask,  C  Vt.  355,  27 
Am.  Dec.  554. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  07. 

45.  Guthrie  v.  New  Haven,  31  Conn.  308; 
Sarvis  v.  Caster,  116  Iowa  707,  89  N.  W.  84. 

46.  Cook  V.  Harris,  61  N.  Y.  448;  Hunter 
V.  Sandy  Hill,  6  Hill  (N.  Y.j  407. 

47.  Illinois. —  Augusta  v.  Tyner,  197  111. 
242,  64  N.  E.  378 ;  Lake  View  v.  Le  Bahn,  120 
111.  92,  9  N.  E.  269. 

Maryland. —  Baltimore  v.  Frick,  82  Md.  77, 
33  Atl.  435 ;  McCormick  v.  Baltimore,  45  Md. 
512. 

'Neio  York. —  Clements  v.  West  Troy,  10 
How.  Pr.  199 ;  Wyman  v.  New  York,  11  Wend. 
486. 

Oregon. —  Carter  v.  Portland,  4  Oreg.  339. 

Texas. —  Oswald  v.  Grenet,  22  Tex.  94. 

United  States. —  Barclay  v.  Howell,  0  Pet. 
498,  8  L.  ed.  477. 

See  15  Cent.  Dig.  tit.    Dedication,"  §  67. 

"  If  immediate  user  by  the  public,  or  even 
immediate  acceptance  by  a  competent  public 
authority,  be,  in  all  cases,  necessary  to  give 
effect  to  a  dedication  of  land  to  public  uses, 
the  doctrine  of  dedication  is  shorn  of  one  of 
its  most  important  uses."  Jersey  City  v. 
Morris  Canal,  etc.,  Co.,  12  N.  J.  Eq.  547,  563. 

48.  Denver  v.  Clements,  3  Colo.  472 ;  Derby 
V.  Ailing,  40  Conn.  410;  Jersey  City  v.  Mor- 
ris Canal,  etc.,  Co.,  12  N.  J.  Eq.  547. 

49.  Illinois. —  Lake  View  v.  Le  Bahn,  120 
111.  92,  9  N.  E.  269. 

loiva. — -Sarvis  v.  Caster,  116  Iowa  707,  S9 
N.  W.  84;  Cambridge  v.  Cook,  97  Iowa  599, 
66  N.  W.  884;  Shea  v.  Ottumwa,  67  Iowa  39, 
24  N.  W.  582. 

Michigan. —  White  v.  Smith,  37  Mich.  291. 

Mississippi. — Briel  v.  Natchez,  48  Miss.  423. 

Neiv  Jersey. —  Jersey  City  v.  Morris  Canal, 
etc.,  Co.,  12  N.  J.  Eq.  547. 

New  York. —  Matter  of  Opening  Beck  St., 
19  Misc.  571,  44  N.  Y.  Suppl.  1087;  Hunter 
V.  Sandy  Hill,  0  Hill  407. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  07. 

50.  Colorado. —  Denver  v.  Clements,  3  Colo. 
472. 

Connecticut. —  Derby  v.  Ailing,  40  Conn. 
410. 

Illinois.— ImVc  View  V.  Le  Balin,  120  111. 
92,  9  N.  E.  269. 

Ioioa. —  Rarvi.s  v.  Caster,  116  Iowa  707,  SO 
N.  W.  84;  Shea  v.  Ottumwa,  67  Iowa  39,  24 
N.  W.  582. 

LouiMana. —  Bnrihc  v.  Blake,  0  La.  Ann. 
244. 

Michigan.— W\\U\  v.  Smith,  37  Mich.  291. 
Missis.'iipjii.--  \'>rU\]   v.   Natchez,  48  Miay. 
'12;{. 


Oregon. —  Meier  v.  Portland  Cable  R.  Co., 
16  Oreg.  500,  19  Pac.  610,  1  L.  R.  A.  850. 

Tennessee. —  Hardy  v.  Memphis,  10  Heisk. 
127. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  07. 

Statement  of  rule. — "  Dedications  of  pri- 
vate property  to  the  public  enjoj'ment  must 
always  be  considered  with  reference  to  the  use 
to  which  the  thing  is  to  be  appropriated. 
...  It  may  be  years  before  the  convenience 
of  the  public,  or  of  those  who  live  upon  ad- 
jacent lots,  on  account  of  the  paucity  of  popu- 
lation, requires  that  they  should  be  formally 
taken  in  charge  by  the  municipal  authorities. 
Such  dedication  of  streets  in  a  growing  town 
must  have  such  an  interpretation  as  will  com- 
port with  the  common  understanding.  The 
proprietor  of  the  ground  ought  to  be  held  as 
proclaiming  and  offering  to  the  public  to 
change  his  property  from  rural  to  urban,  to 
sell  it  in  small  parcels  with  reference  to 
streets  and  squares.  Because  the  neighbor- 
hood is  not  rapidly  settled  up,  and  years  may 
elapse  before  the  city  undertakes  to  work  and 
grade  the  streets,  or  before  the  necessity 
arises,  the  city  should  not,  by  such  non-user, 
be  held  to  have  relinquished  the  easement  and 
abandoned  its  acceptance  of  the  dedication." 
Briel  v.  Natchez,  48  Miss.  423,  436. 

Application  of  rule. —  Where  land  in  a  city 
was  dedicated  to  public  use  for  a  street  but  it 
was  rough  and  hilly,  and  was  needed  and  used 
by  the  public  but  little  for  thirty  years,  when 
the  city  proceeded  to  grade  it,  it  was  held 
that  the  delay  in  improving  it  did  not  cause  it 
to  revert  to  the  dedicator.  Shea  v.  Ottumwa, 
67  Iowa  39,  24  N.  W.  582.  So  failure  to  use 
a  portion  of  land  dedicated  for  city  purposes 
is  not  an  abandonment  where  at  the  time  the 
dedication  was  made  the  city  was  a  small 
village  and  it  was  contemplated  tliat  many 
years  would  elapse  before  all  the  land  would 
be  used.  Hardy  r.  Memphis,  10  Heisk.  (Tenn.) 
127.  And  it  is  not  necessary  to  an  acceptance 
of  an  ofl'er  to  dedicate  land  for  a  street  that 
every  street,  or  all  of  any  street,  should  be 
forthwith  opened  and  used  when  platted.  Au- 
gusta r.  Tyner,  197  111.  242,  64  N.  E.  378. 

51.  California. —  Wolfskiil  r.  Los  Angeles 
County,  86  Cal.  405,  24  Pac.  1094. 

Michigaji.- White  v.  Smith,  37  Mich.  291. 

Missouri. —  Price  v.  Breckenridge,  02  Mo. 
378,  5  S.  W.  20;  Rosenberger  v.  Miller,  01  Mo. 
A])p.  422. 

New  York. —  In  re  Extension  of  North 
Third  Ave.,  3  N.  \.  Suppl.  041. 

h'liode  Island. —  Sinunons  V.  Cornell,  1  K.  I. 
519. 

Sec  15  Cent.  Dig.  tit.  "  Dedication,"  §  07. 
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made  after  revocation.^-  An  acceptance  is  also  too  late  where  the  dedicator  has 
or  those  claiming  under  him  have  occupied  and  used  the  land  dedicated  for  a 
long  period  of  time.°^ 

"C.  Form  and  Sufficiency  of  Acceptance — l.  In  General.  Ordinarily,  in 
the  absence  of  any  statutory  provision  to  the  contrary,  no  formality  is  necessary 
to  a  valid  acceptance.^^ 

2.  Acceptance  by  the  General  Public  —  a.  Sufficiency  to  Bind  Dedicator.  An 
offer  of  dedication,  to  bind  the  dedicator,  need  not  be  accepted  by  the  city  or 
county  or  other  public  authorities,  but  may  be  accepted  by  the  general  public 
—  to  deny  this  would  be  to  deny  the  whole  doctrine  of  dedication.^'^  The  general 
public  accepts  by  entering  upon  the  land  and  enjoying  the  privileges  offered  —  or 
briefly,  by  user.^^  Except  when  user  is  relied  on  to  raise  a  presumption  of  dedi- 
cation the  duration  of  the  user  is  wholly  immaterial.  It  is  not  necessary  that 
such  user  should  continue  any  definite  length  of  time,^^  or  that  so  long  as  the  per- 
sons enjoying  it  have  done  so  as  members  of  the  general  public  and  not  as  neigh- 


52.  Forsvth  v.  Dunnagan,  94  Cal.  438,  29 
Pae.  770:  State  i\  Fisher,  117  N.  C.  733,  23 
S.  E.  158. 

Acceptance  ten  years  after  dedication  and 
after  the  death  of  the  dedicator  is  not  in  time. 
People  V.  Kellogg,  67  Hun  (N.  Y.)  546,  22 
N.  Y.  Suppl.  490. 

53.  California. — People  v.  Reed,  81  Cal.  70, 
22  Pac.  474,  15  Am.  St.  Rep.  22 ;  Hayward  v. 
Maiizer,  70  Cal.  476,  13  Pae.  141. 

/Z/iHoi's.— Vermont  v.  Miller,  161  111.  210, 
43  N.  E.  975;  Sehmitz  v.  Germantown,  31  111. 
App.  284. 

Iowa. —  Cambridge  v.  Cook,  97  Iowa  599,  66 
N.  W.  884. 

Kentucky. — Lagrance  v.  Bain,  4  Ky.  L.  Rep. 
256. 

M  ichigan. — Grandville  V.  Jenison,  84  Mich. 
54,  47  N.  W.  600;  Field  v.  Manchester,  32 
Mich.  279. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  67. 

Application  of  rule.— Thus  the  failure  to 
take  any  steps  to  accept  a  dedicated  street  for 
twenty-one  years,  during  which  time  the  dedi- 
cator sold  the  locus  in  quo  which  was  ad- 
versely occupied  by  the  vendee  for  twenty 
years,  bars  any  right  of  the  public  to  the 
street.  Hayward  v.  Manzer,  70  Cal.  476,  13 
Pac.  141.  So  a  village  by  allowing  a  period 
of  twenty-three  years  to  elapse  without  ac- 
cepting the  offer  of  dedication  made  by  the 
filing  of  a  plat  insufficiently  acknowledged, 
during  which  time  grantees  of  the  person  mak- 
ing the  plat  have  erected  fences  and  occupied 
the  land  designated  as  a  street,  loses  whatever 
right  it  might  have  had  to  an  easement  in  the 
land  so  occupied.  Vermont  v.  Miller,  161  111. 
210.  43  N.  E.  975. 

54.  California. —  San  Leandro  v.  Le  Bre- 
ton, 72  Cal.  170,  13  Pac.  405. 

Illinois. — Forbes  v.  Balenseifer,  74  111.  183; 
Rees  r.  Chicago,  38  111.  322. 

7o!t'ff. —  Keokuk  v.  Cosgrove,  116  Iowa  189, 
89  N.  W.  983. 

Maine. —  Cole  v.  Sprowl,  35  Me.  161,  56 
Am.  Dec.  096. 

Michigan. —  People  v.  Jones,  6  Mich.  176. 

]\[issouri. —  Do^niend  v.  Kansas  City,  156 
Mo.  60,  56  S.  W.  902,  51  L.  R.  A.  170;  Busch- 
mann  v.  St.  Louis,  121  Mo.  523,  26  S.  W.  687; 
[30] 


Taylor  v.  St.  Louis,  14  Mo.  20,  55  Am.  Den. 
89. 

Oregon. —  Carter  v.  Portland,  4  Oreg.  339. 
See  15  Cent.  Dig.  tit.  "Dedication,"  §  69 
et  seq.;  and  supra,  VI,  C,  4,  b. 

55.  Wright  v.  Oberlin,  23  Ohio  Cir.  Ct. 
509 ;  Hast  v.  Piedmont,  etc.,  R.  Co.,  52  W.  Va. 
396,  44  S.  E.  155. 

Illustration. —  Where  ownei-s  of  land  in  a 
city  graded  a  street,  built  a  sidewalk,  had 
telegraph  poles  strung  along  it,  and  a  hotel 
was  being  erected  fronting  on  the  street, 
which  had  been  extensively  used  as  such  for 
two  or  three  years,  such  facts  show  an  accept- 
ance of  the  owner's  implied  dedication  of  the 
street,  without  proof  of  the  formal  acceptance 
by  the  city,  or  that  it  had  ever  caused  it  to  be 
worked  as  a  street.  Hammond  v.  Maher,  30 
Ind.  App.  286,  65  N.  E.  1055. 

A  city  may  at  any  time  adopt  an  easement 
dedicated  to  the  general  public,  but  it  cannot 
be  made  to  do  so.  Smith  p.  San  Luis  Obispo, 
95  Cal.  463,  30  Pac.  591 ;  Hoboken  Land,  etc., 
Co.  V.  Hoboken,  36  N.  J.  L.  540. 

56.  The  decisions  that  the  general  public 
can  be  dedicatee  would  be  meaningless  if  a 
legal  person  had  to  accept  the  dedication.  Ta 
Atty.-Gen.  v.  Abbott,  154  Mass.  323,  28  N.  E. 
346,  13  L.  R.  A.  251,  it  was  strongly  argued 
that  the  general  public  could  not  accept  a 
general  dedication  at  all,  as  it  would  thus 
acquire  rights  without  liabilities;  but  this 
contention  was  overruled,  it  being  held  that 
an  easement  so  accepted  was  vested  in  the 
general  public,  and  otherwise  the  rights  and 
liabilities  of  the  o\TOer  of  the  ground  con- 
tinued. 

57.  See  infra,  VII,  D,  4. 

58.  Reg.  V.  Chorley,  12  Q.  B.  515,  12  Jur. 
822,  64  E.  C.  L.  515.  Although  this  may  be  a 
fact  for  the  jury  to  help  out  the  pi'oof  of  ac- 
ceptance when  the  acts  of  acceptance  are  not 
positive.  Case  v.  Favier,  12  Minn.  89.  Oc- 
cupation by  a  city  for  two  or  three  weeks  has 
been  held  not  sufficient  to  show  its  intent  to 
accept.  Laughlin  v.  Washington,  63  Iowa 
652,  19  N.  W.  819.  Two  or  three  years  has 
been  held  sufficient.  Hammond  v.  Maher,  30 
Ind.  App.  286,  65  N.  E.  1055;  Strunk  v. 
Pritchett,  27  Ind.  App.  582,  61  K  E.  973. 

[VI,  C,  2,  a] 
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bors°'-'  or  licensees/"  or  otlierwise  in  theii'  individual  capacity/''  they  should  I>c  of 
any  defined  number."^  While  no  dedication  will  be  presiiincd  from  user  alone 
unless  the  user  has  been  so  long  and  so  general  that  the  public  convenience  would 
be  materially  affected  by  its  interruj)tion/"  no  such  requirement  applies  Btrictlj  as 
to  the  user  which  constitutes  the  acceptance  of  a  dedication  otherwise  estal> 
lislied/''  it  being  only  necessary  that  those  who  would  naturally  be  expected  to 
enjoy  it  do,  or  have  done  so,  at  their  pleasure  and  convenience. 

b.  Sufficiency  to  Bind  Public  Authorities  For  Care  and  Maintenance  —  ( i)  Ix 
General.  Although  the  rule  is  almost  unquestioned  that  user  Ijy  the  general 
public  will  not,  in  addition  to  binding  the  dedicator  and  consuinmating  the  dedi- 
cation, bind  the  public  authorities  so  that  they  will  be  responsible  for  its  care  and 
maintenance,  this  subject  has  presented  difficulties  and  has  caused  confusion.  The 
general  rule  is  that  the  pul)lic  by  user  cannot  so  accept  as  to  bind  the  munici- 
pality.*'''   The  liability  of  cities,  counties,  commissioners,  etc.,  for  the  condition 


And  likewise  eighteen  months.  Nortli  London 
R.  Co.  V.  St.  Mary,  27  L.  T.  Rep.  N.  S.  672. 
21  Wkly.  Eep.  226.  See  also  Hunter  t.  Sandy 
Hill,  6  Hill  (N.  Y.)  407. 

59.  Onstott  v.  Murray,  22  Iowa  457;  Peo- 
ple r.  Osborn,  84  Hun  (N.  Y.)  441,  32  N.  Y. 
Suppl.  358. 

60.  Barraelough  v.  Johnson,  8  A.  &  E.  99, 
2  Jur.  839,  7  L.  J.  Q.  B.  172,  3  N.  &  P.  233, 
35  E.  C.  L.  499. 

61.  Private  easements  may  be  acquired  by 
such  individual  use.    See  Easements. 

62.  User  by  parties  hauling  wood  and 
stone,  and  no  one  else,  over  a  rough  way  to 
a  river  bank,  where  there  is  no  bridge,  is  not 
enough.  Fairchild  v.  Stewart,  117  Iowa  734, 
89  N.  W.  1075.  User  begun  by  school  chil- 
dren and  then  extended  by  general  enjoyment 
is  a  sufficient  acceptance.  Winslow  x.  Cincin- 
nati, 9  Ohio  S.  &  C.  PL  Dee.  89. 

63.  See  infra,  VTII,  D,  4. 

64.  Illinois. —  Mann  v.  Elgin,  24  111.  App. 
419. 

New  Hampshire. —  State  v.  New-Boston,  11 
N.  H.  407. 

Tennessee. —  Mathis  V.  Parham,  1  Tenn.  Ch. 
533. 

Wisconsin. —  Mahler  v.  Brumder,  92  Wis. 
477,  66  N.  W.  502,  31  L.  R.  A.  695. 

VnUnd  jSiaics.— Cincinnati  v.  White,  6  Pat. 
431,  8  L.  ed.  452. 

England. —  Atty.-Gen.  v.  Biphosphated 
Guano  Co.,  11  Ch.  D.  327,  49  L.  J.  Ch.  68,  40 
L.  T.  Rep.  N.  S.  201,  27  Wkly.  Rep. 
621. 

And  see  Taraldson  v.  Lime  Springs,  92 
Iowa  187,  60  N.  W.  658. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  73. 

65.  California. — Smith  v.  San  Luis  Obispo, 
95  Cal.  463,  30  Pac.  591  ;  Archer  r.  Salinas 
City,  93  Cal.  43,  28  Pa<^  839,  16  L.  R.  A.  145; 
Stone  V.  lirooks,  35  Cal.  489. 

(Icorqia. —  (^oorgia  R.,  etc.,  Co.  P.  Atlanta, 
]]8  On'.  486,  45  S.  E.  256. 

Illinois. —  People  v.  Highway  Com'rs,  52 
HI.  498;  Willey  People,  36  111.  App. 
609. 

/rediV/.jirt.— -  I  ]i(liauai)olis  Mc(!hn'o,  2  Ind. 
147.    Sec  jVIansur  i\  State,  60  hul.  357. 

Kenhtcky. —  (iedge  v.  Com.,  9  lUisli  (il  ; 
RchuHtcr  BiU-ber  AHphalt  I'aving  Co.,  74 
S.  W.  226.  24  Ky.  L.  Rej).  2346;  Greenup 
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County  f.  Maysville,  etc.,  R.  Co.,  21  S.  W.  351, 
14  Ky.  L.  Rep.  699. 

MaAne. —  Mayberrv  V.  Standisu,  56  Me.  342 ; 
State  V.  Wilson,  42  Me.  9. 

Maryland. — New  Windsor  v.  Stocksdale,  95 
Md.  196,  52  Atl.  596;  Ogle  v.  Cumberland,  90 
Md.  59,  44  Atl.  1015;  Valentine  v.  Hagers- 
town,  86  Md.  486,  38  Atl.  931;  Baltimore 
Broumel,  86  Md.  153,  37  Atl.  648;  State  v. 
Kent  County,  83  Md.  377,  35  Atl.  62,  33 
L.  R.  A.  291. 

Massachusetts. —  Bowers  v.  Suffolk  Mfg. 
Co.,  4  Gush.  332. 

Michigan. —  Detroit  u.  Detroit,  etc.,  R.  Co., 
23  Mich.  173;  Baker  v.  Johnston,  21  Midi. 
319. 

Mississippi. —  Harrison  County  v.  Seal.  GCi 
Miss.  129,  5  So.  622,  14  Am.  St.  Rep.  545,  3 
L.  R.  A.  659. 

Missouri. — Downend  v.  Kansas  Citv,  156 
Mo.  00,  56  S.  W.  902,  51  L.  R.  A.  170;'  Bald- 
win V.  Springfield,  141  Mo.  205,  42  S.  W.  717: 
Meiners  v.  St.  Louis,  130  Mo.  274,  32  S.  W. 
637. 

Aeio  Jersey .— Hoboken  Land,  etc.,  Co.  r. 
Hoboken,  36  N.  J.  L.  540;  Hoboken  M.  E. 
Church  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  090 ;  Booraem  v.  North  Hudson  Countv 
R.  Co.,  39  N.  J.  Eq.  405 ;  Atty.-Gen.  v.  Morris, 
etc.,  R.  Co.,  19  N.  J.  Eq.  386,  20  N.  J.  Eq. 
530;  Pope  v.  Union,  18  N.  J.  Eq.  282. 

Neio  York. —  Oswego  v.  Oswego  Canal  Co..  G 
N.  Y.  257 ;  Holdane  v.  Cold  Spring,  23  Barb. 
103;  Clements  v.  West  Trov,  16  Barb.  251. 
Ami  see  Speir  v.  Utrecht,  121  N.  Y.  420,  21 
N.  E.  692  (under  statute)  ;  Loughman  r.  Long 
T.sland  R.  Co.,  83  N.  Y.  App.  Div.  029,  81  N.  Y. 
Suppl.  1097. 

Rhode  Island. —  State  i\  Richmond,  1  R.  1. 
49. 

Vermont. — Blodget  v.  Rovalton,  14  Vt.  28S ; 
State  V.  Trask,  6  Vt.  355,  27  Am.  Dec. 
554. 

Virginia.—  Com.  v.  Kelly,  8  Gratt.  632. 

Wc'sl  Virqinta. —  Hast  V.  Piedmont,  etc..  R. 
Co.,  52  W.  Va.  390,  44  S.  E.  155. 

"  Neither  upon  precedent  nor  principle 
the  coiiteiition  iruc  Hint  mere  user  by  tln' 
public,  for  any  Icngtli  of  tinu;,  without,  any 
act  (if  the  city,  of  land  can  impress  upon  it 
the  character  of  a  street  and  thereby  cast 
upon  the  city  the  duty  to  keep  it  in  repair  or 
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of  the  public  streets,  etc.,  is  elscwliere '''''  f"^ly  discussed,  and  here  it  iieed  only  be 
siad  that  such  liability  on  the  part  of  the  public  authorities  can  exist  only  in  four 
cases  :  (1)  Where  the  easement  has  been  duly  condemned  or  established  by  thera,*'^ 
(2)  where  the  easement  has  been  accepted  by  the  state  or  by  them  expressly  or 
by  implication  ;  ^  (3)  where  the  easement  has  been  established  by  long  public  user, 
on  the  docti'ine  of  prescription  ;  and  (4)  where  the  easement  is  sought  under  some 
special  statute  to  be  established  by  proof  of  public  user.™ 

(n)  User  For  Prescriptive  Period.  It  is  stated  by  some  authorities  that 
"long  public  user"  of  the  privilege  in  question  may  be  an  acceptance  binding  on 
the  public  authorities.''^  In  England  prior  to  the  Highway  Act  mere  public  user 
was  held  sufiicient  for  this  purpose  ; but  there  are  few  cases  in  America  in  which 
this  doctrine  has  been  accepted.'^  Some  cases  which  seem  to  accept  it  are  cases 
in  which  the  liability  of  the  municipality  for  the  condition  of  the  easement  has 
not  been  involved,  such  as  cases  against  individuals  for  obstructing  a  highway,'^* 
which  cases  do  not  involve  the  liability  of  the  public  authorities.    The  liability 


make  it  liable  for  failure  to  do  so."  Do^vlle^d 
r.  Kansas  City,  156  Mo.  60,  74,  56  S.  W.  902, 
51  L.  R.  A.  170. 

66.  See,  generally,  IMunicipal  Coepoka- 
TioNS;  Streets  and  Highways. 

67.  See,  generally.  Eminent  Domain. 

68.  See  infra,  Yl,  C,  3. 

69.  See  ivfra,  VII,  D,  4. 

70.  The  last  two  classes  of  cases  come  im- 
mediately within  this  discussion.  See  infra, 
VI,  C,  2,  b,  (II),  (III). 

71.  See  Baltimore  v.  Broumel,  86  Md.  153, 
37  Atl.  648. 

72.  At  common  law  a  road  dedicated  and 
used  by  the  public  became  a  highway,  with 
the  repair  of  which  the  parish  was  chargeable, 
aithough  neither  the  dedication  nor  the  user 
had  been  adopted  or  acquiesced  in  by  the 
parish.  Rex  v.  Leake,  5  B.  Ad.  469,  2 
X.  &  M.  583,  27  E.  C.  L.  201;  Rex  v.  St. 
Benedict,  4  B.  &  Aid.  447.  23  Rev.  Rep.  341, 
24  E.  C.  L.  555.  The  English  Highway  Act 
changed  this  rule,  but  was  held  not  to  apply 
to  roads  already  dedicated.  Reg.  v.  West- 
mark,  2  M.  &  Rob.  305.  Although  this  act 
be  not  complied  with  dedicated  roads  are  still 
public  and  parties  may  be  liable  for  obstruct- 
ino'  them.  Roberts  v.  Hunt,  15  Q.  B.  17,  69 
E.>.  L.  17. 

73.  Connecticut. —  Except  in  the  case  of 
highways  laid  out  by  the  selectmen,  which 
highways  towns  are  expressly  authorized  to 
accept,  such  towns  have  nothing  to  do  with 
the  acceptance  of  highways.  If  such  ways  are 
necessary  to  the  fublic  convenience  and  arc 
used  by  the  public,  the  town  is  bound  to  re- 
pair tliem.  Greeu  r.  Canaan,  29  Conn.  157. 
See  also  Riley  v.  Hammel,  38  Conn.  574  ; 
Guthrie  i-.  New  Haven,  31  Conn.  308. 

Iowa. —  It  was  held  that  public  user  ought 
to  apply  in  cases  against  the  municipality, 
but  in  this  case  chere  was  both  public  user 
and  repairs  made  by  the  public  authorities. 
It  is  said  that  the  wants  and  convenience  of 
the  public  must  control  and  the  public  au- 
thorities, if  they  wish  to  avoid  liabilities, 
ought  to  take  proper  action  to  refuse  to  ac- 
cept and  thus  protect  themselves.  Evidence 
of  repairs  made  subsequently  to  the  accident 
were  admitted  as  evidence  of  prior  accept- 


ance. Manderschid  ??.  Dubuque,  29  Iowa  73, 
4  Am.  Rep.  196,  decided  by  a  divided  court. 
In  subsequent  cases  it  is  assumed  that  a  pub- 
lic highway  may  exist  by  dedication  or  pre- 
scription, and  may  be  shown  by  user  in  either 
ease,  but  these  were  eases  of  an  obstruction 
by  an  individual  not  involving  municipal  lia- 
bility. State  Birmingham,  74  Iowa  407, 
38  N.  W.  121;  State  v.  Tucker,  36  Iowa  485. 

Minnesota. —  Acceptance  by  user  binds  the 
city  to  Keep  in  repair.  Phelps  v.  Mankato,  23 
Minn.  276. 

Wisconsin. —  By  a  divided  court  it  was  held 
that  public  user  bound  the  public  authorities. 
Buchanan  Curtis,  25  Wis.  99,  3  Am.  Rep. 
23.  In  Eastland  v.  l^ogo.  66  Wis.  133,  27 
N.  W.  159,  28  N.  W.  14.3,  it  was  held  that  it 
was  not  necessary  that  a  town  should  accept 
to  make  a  highway  which  individuals  could 
not  obstruct. 

Abandonment  of  toll-bridge  and  user  by 
public. —  Two  bridge  cases,  one  in  Illinois 
(Marseilles  v.  Howland,  124  111.  547,  16  N.  E. 
883),  and  one  in  New  York  (Requa  v.  Roch- 
ester, 45  N.  Y.  129,  6  Am.  Rep.  52),  hold 
that  where  a  toll-bridge  has  been  abandoned 
to  the  public  and  used  by  the  public  the  public 
authorities  are  bound  to  take  care  of  it. 
Against  a  presumption  from  the  wants  and 
convenience  of  the  public  thac  the  authorities 
have  accepted  the  dedication  referred  to  in 
Manderschid  v.  Dubuque.  29  Iowa  73,  4  Am. 
Rep.  196,  it  is  said  that  there  is  no  presump- 
tion of  such  acceptance  froia  the  beneficial 
nature  of  the  use,  because  such  acceptance 
would  impose  a  burden.  Willey  v.  People,  36 
111.  App.  609. 

74.  /ninois.— Willey  v.  People,  36  111.  App. 
609. 

Iowa. —  State  v.  Birmingham,  74  Iowa  407, 
38  N.  W.  121 ;  State  v.  Tucker,  36  Iowa  485. 

Pennsylvania. —  Com.  v.  Moorehead.  118 
Pa.  St.  344.  12  Atl.  424,  4  Am.  St.  Rep. 
599. 

Tennessee. —  Nashville,  etc.,  R.  Co.  v.  State, 
1  Baxt.  55. 

Wisconsin. —  Eastland  v.  Fogo,  66  Wis.  133, 
27  N.  W.  159,  28  N.  W.  143. 

England. —  Roberts  v.  Hunt,  15  Q.  B.  17,  69 
E.  C.  L.  17. 

[VI,  C,  2,  b,  (II)] 
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of  a  municipality  in  cases  where  by  dedication  it  has  acquired  tiie  fee  does  not 
depend  upon  public  user.'''^  What  is  meant  by  long  public  user  is  not  always 
defined  .and  this  has  led  in  some  cases  to  misunderstandings.  Properly  long  pub- 
lic user  means  such  user  as  has  established  an  easement  by  prescription.™  A  like 
effect  from  any  other  user  is  negatived  by  the  many  decisions  which  hold  that 
the  general  public  cannot  accept  a  dedication  so  as  to  bind  the  public  authorities 
and  prescriptive  user  is  a  kind  of  user  which  has  been  actually  applied  in  authori- 
ties referring  to  long  user™  and  is  a  kind  of  user  from  whicli  it  rway  properly  be 
presumed  that  an  easement  was  laid  out  by  proceedings  the  records  of  which 
have  been  lost.™  In  some  courts  such  effect  is  denied  even  to  prescriptive 
user.^ 

(ill)  Effect  of  Special  Statutory  Provisions.  Some  statutes  expressly 
provide  that  easements  which  have  been  used  by  the  general  public  for  a  certain 
number  of  years  shall  be  public  easements  just  as  if  laid  out  by  the  public  authori- 
ties.^^ In  determining  therefore  in  any  state  the  effect  of  general  user  the  stat- 
utes of  the  state  must  be  referred  to,  it  being  the  general  rule  that  even  such 
statutes  do  not  affect  in  any  way  the  binding  effect  upon  the  dedicator  of  an 
acceptance  by  the  general  public.^^ 

3.  Acceptance  by  Legislature.  Inasmuch  as  the  general  public  in  any  state 
is  primarily  represented  by  the  legislature  of  the  state  it  follows  that  the  legisla- 
ture of  any  state  expressly  or  by  referring  in  the  statute  to  a  public  use  exist- 
ing may  accept  such  use  in  behalf  of  the  general  public  or  municipality  ^-^  just 


75.  This  explains  such  decisions  as  Osage 
City  V.  Larkin,  40  Kan.  206,  19  Pac.  658,  10 
Am.  St.  Rep.  186,  2  L.  R.  A.  56.  See  also 
Baldwin  v.  Springlield,  141  Mo.  205,  42  S.  W. 
717. 

76.  See  Buchanan  v.  Curtis,  25  Wis.  99,  3 
Am.  Rep.  2,3. 

77.  See  supra,  VI,  C,  2,  b,  (i). 

78.  Kentucky.—  Beall  v.  Clore,  6  Bush  676. 
See  also  Wilkins  r.  Barnes,  79  Ky.  323; 
Oreenup  County  v.  Maysville,  etc.,  R.  Co.,  21 
S.  W.  351,  14  Ky.  L.  Rep.  699. 

Maine. —  Bartlett  v.  Bangor,  67  Me.  460; 
Mayberry  v.  Standish,  56  Me.  342;  State  v. 
Bradbury,  4-0  Me.  154. 

Maryland. —  See  Lonaconing  Midland,  etc., 
R.  Co.  V.  Consolidated  Coal  Co.,  95  Md.  630, 
53  Atl.  420. 

Massachusetts. —  Jennings  v.  Tisbury,  5 
Gray  73. 

Mississippi. —  Harrison  County  v.  Seal,  66 
Miss.  129,  5  So.  622,  14  Am.  St.  Rep.  545,  3 
L.  R.  A.  659. 

North  Carolina. —  Kennedy  v.  Williams,  87 
N.  C.  6. 

Pennsylvania. —  Com.  v.  Moorehead,  118  Pa. 
St.  344,  12  Atl.  424,  4  Am.  St.  Rep.  599.  See 
Pittsburgh  v.  Pennsylvania  R.  Co.,  104  Pa.  St. 
622. 

Wisconsin. —  Buchanan  v.  Curtis,  25  Wis. 
99,  3  Am.  Rep.  23. 

79.  See  cases  cited  supra,  note  78. 

80.  "The  more  use  ))y  the  public  does  not 
coiistiiutc  the  way  a  street  or  highway  so  as 
to  cast  the  l)ur(k!n  of  keeping  it  in  repair  on 
the  piil)lic  authorities.  As  between  th(>  owner 
of  tlie  land  and  the  ])iil)lio,  prcHcrijitive  use 
or  public  use  for  longer  than  ten  years  bars 
tlie  owner's  right  to  close  it  up  or  to  den.y 
th(!  use  as  a  way.  But  the  pul)lic  acquire  no 
riglit  b.v  Huch  use  to  demand  that  the  city 
shall  keep  it  in  repair,  for  the  power  to  lay 
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out,  open  and  establish  streets  is  vested  by 
the  organic  law  of  the  cities  in  Missouri,  at 
least,  in  the  city  as  a  political  subdivision  of 
the  State,  and  can  only  be  exercised  by  the 
officers  and  in  the  manner  specified  in  the 
charter  of  the  city.  Our  government  is  a 
democracy,  but  a  representative  democracy. 
The  people  have  themselves  vested  the  power 
in  certain  city  officers  to  acquire  streets,  but 
the  people  have  not  reserved  to  themselves, 
nor  has  such  power  been  delegated  to  them, 
the  power  to  acquire  streets  by  user,  nor  by 
user  to  cast  the  burden  of  maintenance  upon 
the  city.  The  owner  of  the  land  mav  be 
barred  by  limitation,  or  estopped  by  acts  in 
pais  from  claiming  that  the  way  belongs  to 
him,  but  the  city  is  not  barred  or  estopped 
into  accepting  that  as  a  public  street  which 
the  officers  authorized  by  its  charter  to  speak 
on  that  subject,  have  never  accepted  or 
treated  as  a  street."  Dowuend  v.  Kansas 
City,  156  Mo.  60,  70,  56  S.  W.  902,  51  L.  R.  A. 
170. 

81.  See  infra,  VII,  D,  4,  c. 

The  expense  of  keeping  public  property  in 
repair  —  of  police  protection,  of  lighting 
streets  and  roads,  etc.,  is  so  great  that  gen- 
erally it  is  provided  directl.y  or  by  implica- 
tion, by  legislative  enactment  or  bv  city  or- 
dinances, that  the  public  authorities  shall  not 
be  liable  for  such  expenses  or  for  damages 
with  reference  to  jniblic  easements  unless  sncli 
public  casements  liave  been  ado])ted  in  a  err- 
tain  way.  J^altimore  v.  Broumel,  86  M'l. 
153,  37  Atl.  648;  Moffatt  V.  Kenny,  174  Mass. 
311,  54  N.  E.  850. 

82.  .r(>imiiigs  V.  Tisbury,  5  Gray  (Mass.) 
73  \approocd  in  Day  v.  Allender,  22  Md. 
fill]. 

83.  Palmer  v.  Clinton,  52  III.  .App.  67; 
Requa  P.  Rochester,  45  N.  Y.  129,  6  Am.  Rep. 
52 ;  BuITalo  i\  Delaware,  etc.,  R.  Co.,  39  N.  Y. 
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as  it  may  confirm  or  validate  a  defective  charter  theretofore  granted  by  it  to  a 
corporation. ^"^ 

4.  Acceptance  by  Municipality  —  a.  What  Authorities  May  Accept.  To  con- 
stitute a  vahd  acceptance  by  a  municipaUty,  such  acceptance  must  be  by  the  prop- 
erly constituted  authorities.^' 

b.  What  Acceptance  Sufficient.  Except  in  cases  where  a  municipality  may 
not  have  the  charter  powers  to  accept  a  dedications^  an  acceptance  by  a  munici- 
pality by  its  duly  authorized  officers  may  be  express  by  deed  or  by  some  matter 
of  record,^'^  or  unless  prohibited  by  statute  or  ordinance,  the  acceptance  may  be 
implied  from  some  act  or  acts  showing  that  the  municipality  has  assumed  control 
and  possession  of  the  property  dedicated ;    as  for  instance  by  opening  up  and 


Suppl.  4;  Depriest  v.  Jones,  (Va.  1895)  21 
S.  E.  478;  Taylor  v.  Com.,  29  Gratt.  (Va.) 
780. 

84.  Kanawha  Coal  Co.  r.  Kanawha,  etc., 
Coal  Co.,  14  Fed.  Cas.  No.  7,606,  7  Blatchf. 
391.   And  see,  generally,  Corpoeations. 

85.  California. —  Eureka  v.  Armstrong,  83 
Cal.  C23,  22  Pac.  928,  23  Pac.  1085. 

/»mo«s.— Willey  v.  People,  36  111.  App.  609. 

Kentucky. —  Wilkins  v.  Barnes,  79  Ky.  323. 

Maine. —  State  v.  Bradbury,  40  Me.  154. 

A^eiu  roj-fc.— Cook  V.  Harris,  61  N.  Y.  448; 
Jordan  v.  Otis,  37  Barb.  50;  Clements  v. 
West  Troy,  10  How.  Pr.  199. 

Rhode  Island. —  Eemington  v.  Millerd,  1 
R.  I.  93. 

Virginia. —  Com.  v.  Kelly,  8  Gratt.  632. 

West  Virginia. —  Dicken  v.  Liverpool  Salt, 
etc.,  Co.,  41  W.  Va.  511,  23  S.  E.  582;  Boyd 
V.  Woolwine,  40  W.  Va.  282,  21  S.  E.  1020; 
Taylor  v.  Philippi,  35  W.  Va.  554,  14  S.  E. 
130. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  66. 

This  is  perhaps  largely  a  matter  of  statu- 
tory regulation,  and  where  the  statute  con- 
fers the  power  of  acceptance  upon  a  desig- 
nated oflBcer  or  board,  no  other  than  the  one 
designated  can  accept  for  the  municipality. 
State  V.  Bradbury,  40  Me.  154;  Jordan  v. 
Otis,  37  Barb.  (N.  Y.)  50;  Clements  v.  West 
Troy,  10  How.  Pr.  (N.  Y.)  199. 

Where  the  authority  to  repair,  open,  and 
improve  streets  and  alleys  is  conferred  upon  a 
town  by  its  charter  and  the  city  council  is 
the  only  body  by  which  the  authority  can  be 
exercised,  it  may  accept  dedications  of  streets. 
Seattle  v.  Hill,  23  Wash.  92,  62  Pac.  446. 

86.  St.  Louis  V.  St.  Louis  University,  88 
Mo.  155  (where  the  streets  are  outside  the 
corporate  limits)  ;  Philadelphia  v.  Ball,  147 
Pa.  St.  243,  23  Atl.  564  (where  the  streets 
are  of  a  width  prohibited  by  ordinance ) . 

87.  Arkansas. —  Little  Rock  v.  Wright,  58 
Ark.  142,  23  S.  W.  876. 

California. —  Eureka  v.  Gates,  137  Cal.  89, 
69  Pac.  850;  Griffiths  v.  Galindo,  86  Cal. 
192,  24  Pac.  1025. 

Illinois. —  See  Shirk  v.  Chicago,  195  HI. 
298,  63  N.  E.  193. 

Kentucky. — Wilkins  v.  Barnes,  79  Ky.  323; 
Gedge  v.  Com.,  9  Bush  61;  Versailles  v.  Ver- 
sailles, etc.,  R.  Co.,  8  Ky.  L.  Rep.  704. 

Maryland. —  Baltimore  i;.  Broumel,  86  Md. 
153,  37  Atl.  648;  State  c.  Kent  County,  83 
Md.  377,  35  Atl.  62,  33  L.  R.  A.  291;  Ken- 


nedy V.  Cumberland,  65  Md.  514,  9  Atl.  234, 
57  Am.  Rep.  346. 

Mississippi. —  Harrison  County  v.  Seal,  66 
Miss.  129,  5  So.  622,  14  Am.  St.  Rep.  545,  3 
L.  R.  A.  659. 

New  Hampshire. —  State  v.  Atherton,  16 
N.  H.  203. 

Ne^o  Yor/c— Smith  v.  Buffalo,  90  Hun  113, 
35  N.  Y.  Suppl.  635. 

West  Virginia. —  Dicken  v.  Liverpool  Salt, 
etc.,  Co.,  41  W.  Va.  5ll,  23  S.  E.  582. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  70. 

By  orders  and  ordinances. — An  order  of  the 
common  council  that  "  all  streets  .  .  .  which 
have  been  dedicated  by  the  owners  thereof 
.  .  .  are  hereby  accepted  and  declared  to  be 
public  streets  "  is  a  sufficient  acceptance  of 
streets  which  have  been  dedicated  by  duly 
recorded  deeds,  without  specifying  them  by 
name.  Eureka  v.  Armstrong,  83  Cal.  623,  625, 
22  Pac.  928,  23  Pac.  1085.  But  an  ordinance 
by  the  city  council  declaring  that  certain 
land  alleged  to  have  been  dedicated  by  the 
owner  for  a  street,  "  be,  and  the  same  is 
hereby  dedicated  and  set  apart  to  public  use 
as  a  public  street "  without  referring  to  the 
owner  or  his  alleged  dedication  is  not  an  ac- 
ceptance thereof.  People  v.  Reed,  81  Cal.  70, 
22  Pac.  474,  15  Am.  St.  Rep.  22.  So  it  has 
been  held  that  an  ordinance  of  a  city,  general 
in  its  terms,  accepting  an  addition  thereto, 
is  not  tantamount  to  an  act  of  its  council 
approving  and  fixing  the  line  of  the  sidewalk 
of  a  street  marked  by  the  dedicator  in  the 
plat  of  such  addition.  To  have  such  effect, 
more  than  a  general  acceptance  must  be 
shown.  It  must  clearly  appear  that  the 
council  intended  to  make  the  line  indicated 
the  line  of  division  between  the  street  and 
sidewalk.  Cox  v.  Lancaster,  24  Ohio  Cir.  Ct. 
265. 

88.  Colorado. —  Manitou  v.  International 
Trust  Co.,  30  Colo.  467,  70  Pac.  757 ;  Durango 
V.  Davis,  13  Colo.  App.  285,  57  Pac.  733. 

Illinois. —  Rock  Island  v.  Starkey,  189  111. 
515,  59  N.  E.  971;  Gentlemen  v.  Soule,  32 
111.  271,  83  Am.  Dee.  264. 

Maryland. —  State  v.  Kent  County,  83  Md. 
377,  35  Atl.  62,  33  L.  R.  A.  291 ;  Kennedy  /;. 
Cumberland,  65  Md.  514,  9  Atl.  234,  57  Am. 
Rep.  346. 

Michigan. —  People  v.  Jones,  6  Mich.  176. 
Minnesota. —  Brakken  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  41,  11  N.  W.  124. 

Mississippi. —  Harrison  County  v.  Seal,  66 
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Miss.  129,  5  So.  022,  14  Am.  ,St.  Rep.  .^4.-j,  ,3 
L.  R.  A.  059. 

Missouri. — Baldwin  v.  Springfield,  141  Mo. 
205,  42  S.  W.  717;  Maus  v.  Springfield,  101 
Mo.  013,  14  S.  W.  030,  20  Am.  St.  Rep.  634; 
Kaine  v.  Harty,  73  Mo.  310;  Golden  t.  Clin- 
ton, 54  Mo.  App.  100. 

New  H(iini>sliire. —  State  V.  Atlierton,  10 
N.  H.  203  ;  Hopkins  v.  Crombie,  4  N.  H.  520. 

Nciv  York. —  Poiiifrey  i:.  Saratoga  Springs, 
104  N.  Y.  459,  11  N.  E'.  43;  Uhlefelder  v.  ML 
Vernon,  70  N.  \.  App.  Div.  349,  78  N.  Y. 
Suppl.  500. 

Oregon. —  Carter  v.  Portland,  4  Oreg.  339. 

Pennsylvania. —  Philadelphia  v.  Thomas, 
152  Pa.  St.  494,  25  Atl.  873. 

South  Carolina. —  Chafee  v.  Aiken,  57  S.  C. 
507,  35  S.  E.  800. 

Texas. —  Heffi-on  v.  Galveston,  (Civ.  App. 
1903)  75  S.  W.  370. 

West  Virginia. —  Taylor  v.  Philippi,  35 
W.  Va.  554,  14  S.  E. 'l30;  Ball  v.  Cox,  29 
W.  Va.  407,  1  S.  E.  073. 

Wisconsin.—  Milwaukee  v.  Davis,  6  Wis. 
377. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  75. 

A  statute  of  Iowa  providing  that  no  street 
or  alley  hereafter  dedicated  to  the  public  use 
shall  be  under  the  use  or  control  of  the  city 
council  unless  the  dedication  shall  be  accepted 
and  confirmed  by  an  ordinance  especially 
passed  for  such  purposes  has  been  held  not  to 
prevent  an  acceptance  by  other  acts  than  the 
adoption  of  a  formal  ordinance.  Keokuk  v. 
Cosgrove,  116  Iowa  189,  89  N.  W.  983;  Bur- 
lington, etc.,  R.  Co.  V.  Columbus  Junction, 
104  Iowa  110,  73  N.  W.  501;  Taraldson  v. 
Lime  Springs,  92  Iowa  187,  60  N.  W.  658; 
Byerly  v.  Aiiamosa,  79  Iowa  204,  44  N.  W. 
359,  in  which  case  it  was  held  that  where  a 
city  by  ordinance  has  acquired  a  street  to  be 
improved  and  sidewalks  to  be  constructed 
thereon  and  it  has  been  used  for  many  years 
as  one  of  the  principal  thoroughfares  of  the 
city,  the  city  is  liable  for  any  injuries  result- 
ing from  its  negligence  in  caring  for  it,  al- 
though it  has  never  accepted  the  street  by 
special  ordinance,  in  accordance  with  the  stat- 
ute. This  case  distinguishes  Laughlin  r. 
Washington,  63  Iowa  052,  19  N.  W.  819,  in 
which  it  was  held  that  the  reference  of  the 
matter  of  such  a  dedication  by  a  city  council 
to  a  committee  to  ascertain  if  the  necessary 
requiioinonts  have  been  fulfilled,  a  report  by 
them  fiivorable  to  the  acceptance,  and  an  ac- 
ceptance of  the  report  of  the  committee  by  the 
council  does  not  constitute  an  acceptance  of 
the  streets  and  alleys  dedicated.  In  referring 
to  this  case,  the  court  in  Byerly  v.  Anamosa, 
79  Iowa  204,  208,  44  N.  W.  359, "said:  "  There 
was  no  rocogiiition  of  the  existence,  but  only 
some  uncoin|)l('ted  action  of  the  city,  begun 
with  a  view  of  determining  whether  the  dedi- 
cation of  th(\  street  sliould  be  accepted." 

Under  the.  charter  of  a  city  of  Michigan, 
i-eqniiiiig  nil  resolutions  or  tiu^  (!Oiincil  to  he 
adopted  by  a,  vote  of  a  majority  thereof,  a 
reaohition  acceptintf  the  dedication  of  a  street 
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which  receives  the  affirmative  votes  of  less 
than  a  majority  of  the  council  does  not  con- 
stitute a  valid  acceptaiLce  tiiereof.  Gregory 
V.  Ann  Arbor,  127  Mich.  454,  80  N.  W,  10)3. 

Under  the  Ohio  act  of  1852  an  acceptance  of 
a  street  by  implication,  passing  ordinances 
for  its  improvement,  is  insufficient.  It  must 
be  regularly  accepted  by  ordinance,  "  specially 
passed  for  such  purpose."  Merchant  v. 
\Vaterman,  2  Ohio  Dec.  f  Reprint  J  429,  3 
West.  L.  Month.  48.  And  see  Lough  v.  Maeh- 
lin,  40  Ohio  St.  332.  But  compare  Steuben- 
ville  V.  King,  23  Ohio  St.  010,  in  which  it  was 
held  that  where  territorj'  including  a  public 
road  connecting  with  the  streets  of  a  city  is 
annexed  to  the  city  and  the  road  continues 
to  be  used  as  a  street  or  thoroughfare  it 
thereby  becomes  a  public  highway  of  tlie  city, 
although  it  has  never  been  "  accepted  and 
confirmed  by  an  ordinance  specially  passed  for 
such  purposes  "  as  provided  by  statute. 

89.  Arizona. —  Evans  r.  Blankenship,  ( 1895) 
39  Pac.  812. 

California. —  People  v.  Marin  County,  103 
Cal.  223,  37  Pac.  20.3,  26  L.  R.  A.  659; 
Wolfskin  V.  Los  Angeles  Couniv,  80  Cal.  405, 
24  Pac.  1094. 

Colorado. — -Durango  v.  Davis,  13  Colo.  App. 
285,  57  Pac.  733. 

District  of  Columbia. —  Oettinger  v.  Dis- 
trict of  Columbia,  18  App.  Cas.  375. 

Illinois. — Fairbuiy  Union  Agricultural  Bd. 
r.  Hollv,  169  111.  9,  48  N.  E.  149;  Rees  v. 
Chicago,  38  111.  322. 

Maryland. —  Baltimore  v.  Broumel,  80  Md. 
153,  37  Atl.  648. 

Michigan. — Conkling  v.  Mackinaw  City,  120 
Mich.  67.  79  N.  W.  6 ;  JSTichols  v.  New  England 
Furniture  Co.,  100  Mich.  230,  59  N.  W. 
155. 

Mississippi.— Harrison  County  v.  Seal,  00 
Miss.  129,  5  So.  022,  14  Am.  St.  Rep.  545,  3 
L.  R.  A.  659. 

New  York. —  Pomfrev  v.  Saratoga  Springs, 
104  N.  Y.  459,  11  N.  E.  43;  Cook  r.  Harris, 
61  N.  Y.  448 ;  Eckerson  v.  Haverstraw.  6 
N.  Y.  App.  Div.  102,  39  N.  Y.  Suppl.  035; 
Niagara  Falls  Suspension  Bridge  Co.  r.  Bach- 
man,  4  Lans.  523;  Port  Jervis  r.  Barrett 
Bridge  Co.,  10  N.  Y.  St.  339. 

Pennsylvania. —  Du  Bois  Cemetery  Co.  v. 
Griffin,  i05  Pa.  St.  81.  30  Atl.  840.  ' 

Texas. —  Orrick  r.  Ft.  Worth,  (Civ.  App. 
1895)  32  S.  W.  443. 

Wisconsin. —  McHugh  v.  Minocqua,  102 
Wis.  291,  78  N.  W.  478. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  73. 

Where  the  county  court  had  from  time  to 
time  appointed  surveyors  of  the  road  as  a 
public  highway,  and  allotted  hands,  who 
worked  it,  it  was  held  that  an  acceptance 
should  be  presumed,  although  the  evidence 
strongly  conduced  to  the  belief  that  !io  order 
was  ever  made  by  the  county  court  establish- 
ing or  acee])ting  the  road.  Elliott  r.  Tread- 
way,  10  B.  Mtm.  (  Ky.)  22. 

A  resolution  ordering  a  street  to  be  opened 
up  by  working  portions  thereof  constitutes  an 
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attempting  to  open  up  a  street,'"'  by  repairing  a  street,^*  by  ordering  repairs  to  be 
made,"^  by  appropriating  money  for  making  repairs,^^  by  Ivnowingly  paying  for 
repairs  made/^  by  laying  a  road  ofi  into  precincts  and  appointing  overseers  over 
it,"^  by  paving  a  street,^*"  by  lighting^'  or  patroling  a  street  with  pobce,'^^  by  sub- 
stituting a  dedicated  street  for  an  ancient  way,^^  by  putting  up  city  signs  with 
name  of  street/  by  clearing  away  snow,^  by  accepting  a  municipal  charter  pro- 
viding that  "  whenever  any  street  or  alley  shall  have  been  opened  or  used  as  such 
by  the  public  for  a  period  of  five  years  the  same  shall  thereby  become  a  street  or 
alley  for  all  purposes";^  by  accepting  an  amended  charter  which  includes  an 
addition  previously  laid  off  and  platted,'^  by  recognition  in  an  ordinance  providing 
for  the  construction  of  a  street  of  the  existence  of  another  street  in  designating 
the  territory  to  be  assessed,^  by  recognition  of  streets  in  official  maps/  by  the 
passage  of  a  resolution  by  the  proper  city  authorities  authorizing  the  construction 
of  a  railroad  through  land  dedicated  to  the  city  as  a  street,"^  by  leasing  property 
dedicated  as  public  property,^  by  using  dedicated  property  for  the  purpose  of 
maintaining  sewers,"  by  bringing  suits  'concerning  the  property,^"  or  by  ceasing 


acceptance.  McHugh  v.  Minocqua,  102  Wis. 
291,  78  N.  W.  478. 

90.  Russell  r.  Lincoln,  200  111.  511,  65  N.  E. 
1088. 

91.  Alabama. —  Steele  r.  Sullivan,  70  Ala. 
589. 

Colorado. —  Salida  v.  McKinna,  16  Colo. 
523,  27  Pac.  810. 

Illinois. —  Rock  Island  v.  Starkey,  189  111. 
515,  59  N".  E.  971;  Woodburn  v.  Sterling,  18-1 
111.  208,  56  N.  E.  378;  Lake  View  v.  Le  Bahn, 
120  111.  92,  9  N.  E.  269;  Illinois  Ins.  Co.  v. 
Littlefield,  67  111.  368;  Marcy  v.  Taylor,  19 
111.  634;  Alvord  v.  Ashley,  17  111.  363;  \Yhit- 
field  i:  Horrocks,  15  111.  App.  315. 

7oif«. —  Hull  r.  Cedar  Rapids,  111  Iowa 
466,  83  N.  W.  28. 

Kentucky. — Elliott  v.  Treadway,  10  B.  Mon. 
22. 

Maine. —  State  v.  Wilson,  4z  Me.  9. 

Maryland. —  Baltimore  v.  Broumel,  86  Md. 
153,  37  Atl.  648;  State  v.  Kent  County.  83 
Md.  377,  35  Atl.  62,  33  L.  R.  A.  291;  Ken- 
nedy r.  Cumberland,  65  Md.  514,  9  Atl.  234, 
57  Am.  Rep.  346. 

Massachusetts. —  Com.  v.  Holliston,  107 
Mass.  232. 

Michigan. — ^Ruddiman  v.  Taylor,  95  Mich. 
547,  55  N.  W.  376 ;  Grand  Rapids,  etc.,  R.  Co. 
V.  Heisel,  47  Mich.  393,  II  N.  W.  212;  White 
V.  Smith,  37  Mich.  291. 

Minnesota. —  Shartle  v.  Minneapolis,  17 
Minn.  308. 

Nebraska. —  Ratnman  v.  Norenberg,  21 
Nebr.  467,  32  N.  W.  305. 

New  Jersey. —  Pope  r.  Union,  18  N.  J.  Eq. 
282. 

Neio  York. —  Smith  v.  Buflalo,  90  Hun  118, 
35  N.  Y.  Suppl.  635. 

Rhode  Island. —  Union  County  r.  Pcckham, 
16  R.  I.  64,  12  Atl.  130. 

Vermont. —  Tower  v.  Rutland,  56  Vt.  28; 
Folsom  V.  Underbill,  36  Vt.  580. 

West  Virginia. — -Ball  v.  Cox,  29  W.  Va. 
407,  1  S.  E.  673. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  75. 

92.  Kennedy  (;.  Cumberland,  65  Md.  514,  9 
Atl.  234,  57  Am.  Rep.  346. 

93.  W' right  v.  Tukey,  3  Cush,  (Mass.)  290. 


94.  State  v.  Kent  County,  83  Md.  377,  35 
Atl.  62,  33  L.  R.  A.  291. 

95.  Com.  v.  Kelly,  8  Gratt.  (Va.)  632. 

96.  Westmount  c.  Warmington,  9  Quebec 
Q.  B.  101,  putting  dowi  a  macadamized  pave- 
ment. 

97.  Usually  a  city  lights  only  city  streets, 
and  lighting  is  therefore  evidence  of  accept- 
ance, but  lighting  a  light  where  it  serves 
other  city  property  as  well  as  the  disputed 
street  is  of  little  weight.  Ogle  v.  Cumberland, 
90  Md.  59.  44  Atl.  1015;  Downend  v.  Kansas 
City,  156  Mo.  00,  56  S.  W.  902,  51  L.  R.  A. 
170 ;  Robertson  l:  Meyer,  59  N.  J.  Eq.  366,  45 
Atl.  983. 

98.  Louisville  v.  Snow.  107  Ky.  536,  54 
S.  W.  860',  21  Ky.  L.  Rep.  1263,  including  a 
street  within  a  policeman's  beat. 

99.  State  v.  Atherton,  16  N.  H.  203. 

1.  See  People  v.  Underbill,  144  N.  Y.  316, 
39  N.  E.  333. 

2.  Hull  V.  Cedar  Rapids,  111  Iowa  406,  83 
N.  W.  28. 

3.  Requa  v.  Rochester,  45  N.  Y.  129,  6  Am. 
Rep.  52. 

4.  Des  Moines  v.  Hall,  24  Iowa  234,  holding 
that  this  amounts  to  an  acceptance  of  such 
addition  of  streets  and  alleys  therein. 

5.  Sehaefer  v.  Selvage,  41  S.  W.  569,  19 
Ky.  L.  Rep.  797. 

6.  Steele  v.  Sullivan,  70  Ala.  589;  Matter 
of  Public  Parks,  53  Hun  (N.  Y.)  556,  6  N.  Y. 
Suppl.  779;  Schade  v.  Albany,  16  N.  Y.  Suppl. 
202;  Smith  v.  Navasota,  72  Tex.  422,  10  S.  W^ 
414;  Dallas  V.  Gibbs,  27  Tex.  Civ.  App.  275, 
65  S.  W.  81. 

7.  Michigan  Cent.  R.  Co.  v.  Bay  City,  129 
Mich.  264,^88  N.  W.  638. 

8.  Heffron  v.  Galveston^  (Tex.  Civ.  App. 
1903)  75  S.  W.  370. 

9.  In  re  Hunter,  163  IST.  Y.  542,  57  N.  E. 
735,  79  Am.  St.  R/^p.  616,  164  N".  Y.  365,  58 
N.  E.  288,  an  ordinance  directing  the  con- 
struction of  sewer  in  way.  See  Schrack's 
Estate,  9  Pa.  Dist.  149. 

10.  In  no  way  can  a  city  more  plainly'  ac- 
cept a  street  than  by  a  suit  asserting  its 
ownership.  Atlantic  City  r.  Snee,  68  N.  J.  L. 
39,  52  Atl.  372;  Hohokus  Tp.  v.  Erie  R.  Co., 
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to  tax  tlie  property  as  private  property.'^  Wlicn  so  accepted,  either  expressly 
or  impliedly  by  the  proper  authorities,  the  municipality  is  charged  witli  tlje  duty 
of  keeping  in  repair  and  is  liable  for  injuries  caused  by  neglect  to  do  so,'''  and  of 
course  the  dedicator  and  those  claiming  under  him  are  also  bound  by  the 
acceptance.'^ 

D.  Extent  of  Acceptance.  Acceptance  may  be  in  whole  or  in  part,'^  the 
presumption  being,  when  the  dedication  is  clearly  defined,  in  favor  of  the  accept- 
ance of  the  whole.'^ 

VII.  EVIDENCE  AND  DETERMINATION. 

A.  Admissibility — l.  Parol  Evidence  —  a.  To  Show  Intent  —  (i)  Declara- 
tions OF  Dedicator.  To  show  the  intention  of  the  alleged  dedicator  with 
reference  to  acts  of  dedication,  either  for  or  against  the  dedication,  his  declara- 
tions made  at  the  time  of  the  acts  or  so  near  that  time  as  to  be  a  part  of  the 
transaction  are  admissible  in  evidence  as  a  part  of  the  res  gestcB}''    Such  declara- 


65  N.  J.  L.  353,  47  Ail.  566;  Atlantic  City  v. 
GrofT,  64  N.  J.  L.  527,  45  Atl.  916.  But  see 
Cass  Coiinty  Sup'rs  v.  Banks,  44  Mich.  467,  7 
N.  W.  49. 

11.  Taking  the  dedicated  property  off  the 
tax-books  may  be  an  implied  recognition  that 
it  is  city  property.  In  re  Hunter,  163  N.  Y. 
542,  57  N.  E.  735,  79  Am.  St.  Rep.  616,  164 
N.  Y.  365,  58  N.  E.  288.  And  continuing  to 
tax  may  be  evidence  of  non-acceptance. 
Hanger  v.  Des  Moines,  109  Iowa  480,  80 
N.  W.  549;  Lunkenheimer  Co.  v.  Cincinnati, 
23  Ohio  Cir.  Ct.  617 ;  Chafee  v.  Aiken,  57  S.  0. 
507,  35  S.  E.  800;  Westmount  v.  Warming- 
ton,  9  Quebec  Q.  B.  101. 

12.  Colorado. —  Durango  v.  Davis,  13  Colo. 
App.  285,  57  Pac.  733. 

Illinois. —  Rock  Island  v.  Starkey,  189  111. 
515,  59  N.  E.  971. 

Indiana. —  Fowler  v.  Linquist,  138  Ind.  566, 
37  N.  E.  133. 

Maryland. —  State  r.  Kent  County,  83  Md. 
377,  35  Atl.  62,  33  L.  R.  A.  291;  Kennedy  v. 
Cumberland,  65  Md.  514,  9  Atl.  234,  57  Am. 
Rep.  346. 

Missouri. —  Golden  v.  Clinton,  54  Mo.  App. 
100. 

ISIeic  York. —  Pomfrey  v.  Saratoga  Springs, 
104  N.  Y.   459,    11   N.   E.   43;  Requa 
Rochester,  45  N.  Y.  129,  6  Am.  Rep.  52. 

Vermont. — Folsom  V.  Underbill,  36  Vt.  580. 

Wisconsin. — McHugh  v.  Minocqua,  102  Wis. 
291,  78  N.  W.  478. 

13.  Illinois. — Fairbury  Union  Agricultural 
Bd.  V.  Holly,  169  111.  9,  48  N.  E.  149;  Rees 
V.  Chicago,  38  111.  322. 

Michigan. — Conkling  v.  Mackinaw  City,  120 
Mich.  67,  79  N.  W.  6. 

'New  York. —  Vandemark  v.  Porter,  40  Hun 
397. 

South  Ca/roli/na. —  Chafee  v.  Aiken,  57  S.  C. 
607,  35  S.  K.  800. 

West  Virqinia. —  Taylor  v.  Philippi,  35 
W.  Va.  5.54,  "14  S.  E.  130. 

14.  VaUforniO: — Taft  r.  Tarpoy,  125  Cal. 
370,  58  I'ac.  24;  Wolfskill  v.  Los  Angeles 
County,  80  Cal.  405,  24  Pac.  1094. 

Coiiiuiclicut. —  Hall  v.  Meridcn,  48  Conn. 
410. 

Illinoia. —  Aiifj;iiHta  v.  T^ner,  197  111.  242, 
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64  N.  E.  378;  Chicago  v.  Drexel,  141  111.  89, 
30  N.  E.  774;  Winnetka  v.  Prouty,  107  111. 
218. 

Iowa.—  Bell  v.  Burlington,  68  Iowa  296,  27 
N.  W.  245. 

Maryland. —  Kennedy  v.  Cumberland,  65 
Md.  514,  9  Atl.  234,  57  Am.  Rep.  346. 

MichigoM. —  Field  v.  Manchester,  32  Mich. 
279. 

Ohio. —  Fulton  v.  Mehrenfeld,  8  Ohio  St. 
440. 

Vermont. —  State  v.  Trask,  6  Vt.  355,  27 
Am.  Dec.  554. 

Wisconsin. —  Yates  v.  Judd,  18  Wis.  118. 
See  15  Cent.  Dig.  tit.  "Dedication,"  §  76. 

15.  Connecticut. —  Derby  v.  Ailing,  40 
Conn.  410. 

Illinois. —  Sullivan  v.  Tiehenor,  179  111.  97 
53  N.  E.  561;  McDonald  v.  Stark,  176  111. 
456,  52  N.  E.  37. 

Missouri. —  Heitz  v.  St.  Louis,  110  Mo. 
618,  19  S.  W.  735. 

Rhode  Island. —  See  Simmons  v.  Cornell,  1 
R.  I.  519. 

South  Carolina. —  Chafee  v.  Aiken,  57  S.  C. 
507,  35  S.  E.  800. 

Wisconsin. — ^McHugh  v.  Minocqua,  102  Wis. 
291,  78  N.  W.  478. 

United  States. —  London,  etc.,  Bank  v.  Oak- 
land, 90  Fed.  691,  33  C.  C.  A.  237. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  76. 

16.  Fox  V.  Virgin,  11  111.  App.  513;  Brown 
V.  Worcester,  13  Gray  (Mass.)  31. 

17.  Alabama.- — Steele  v.  Sullivan,  70  Ala. 
589. 

Colorado. —  Starr  v.  People,  17  Colo.  458, 
30  Pac.  64. 

Illinois.— Smith  v.  Flora,  64  111.  93; 
Proctor  V.  Lewi.ston,  25  111.  153;  Willey  v. 
People,  36  111.  App.  609. 

Indiana. —  Columbus  v.  Dalm,  36  Ind. 
330. 

Iowa. —  Fisher  v.  Beard,  32  Iowa  346. 

Minnesota. —  Downer  St.  Paul,  etc.,  U. 
Co.,  23  Minn.  271;  Wilder  v.  St.  Paul,  12 
Minn.  192. 

y6Tm,on<.-- Abbott  v.  Mills,  3  Vt.  521,  23 
Am.  Dec.  222. 

Wisconsin. —  Buchanan  v.  Curtis,  25  Wis. 
99,  3  Am.  Rep.  23. 
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tions  will  not  be  admissible,  however,  after  the  dedication  has  become  irrevocable 
by  acceptance.^^  So  the  declarations  to  be  admissiltlc  must  have  been  made  ])y 
the  owner  while  owner,"  and  must  have  been  made  by  himself  or  by  his 
authority.^' 

(ii)  Acts  of  Dedicator.  Acts  of  the  owner  are  always  competent  on  the 
question  of  intent  to  dedicate.'^^  Thus  the  fact  that  the  owner  of  land  makes 
improvements  upon  his  land  which  are  in  their  nature  public,  as  for  instance 
f  jucing  land  and  leaving  a  way  through  it,^^  laying  out  a  road  and  allowing  the 
public  to  use  it,**  constructing  a  sidewalk,^^  and  making  a  canal  through  property 
for  general  use'^*'  are  competent  evidence  on  the  question  of  dedication,  and  so  is 
evidence  of  his  erecting  a  hedge  along  an  alleged  way,^''  erecting  a  building  front- 
ing on  a  way  with  windows  opening  on  it,^  or  extending  a  public  street  by  filling 
in  a  bay.'^®  On  the  other  hand  acts  tending  to  show  a  continued  dominion  over  his 
propei'ty,  as  where  he  erects  a  fence  or  gate  across  a  road,  alleged  to  be  dedicated,^* 


United  States. —  Irwin  v.  Dixion,  9  How. 
10,  13  L.  ed.  25. 

"  The  more  remote  from  the  time  when  the 
alleged  dedication  was  made,  the  less  weight, 
no  doubt,  would  they  be  entitled  to,  as  tend- 
ing to  rebut  the  intention  of  the  dedication, 
but  it  would  be  for  the  jury  to  determine 
whether  such  declarations  were  the  result  of 
a  change  of  purpose,  and  a  design  to  resume 
a  dedication  which  he  at  the  time  intended 
in  fact  to  make  to  the  public,  or  whether 
they  were  consistent  with  the  original  pur- 
pose."   Proctor  V.  Lewiston,  25  111.  153. 

18.  Chapin  r.  State,  24  Conn.  236;  Downer 
V.  St.  Paul,  etc.,  E.  Co.,  23  Minn.  271. 

19.  Pierce  v.  Roberts,  57  Conn.  31,  17  Atl. 
275  ;  Hitchcock  v.  Oberlin,  46  Kan.  90,  26  Pac. 
466;  Kansas  City  v.  Banks,  (Kan.  App.  1901) 
61  Pac.  333;  Patterson  v.  People's  Natural 
Gas  Co.,  172  Pa.  St.  554,  33  Atl.  575 ;  Smith 
r.  Navasota,  72  Tex.  422,  10  S.  W.  414. 

20.  Johnson  v.  Dadeville,  127  Ala.  244,  28 
So.  700.    And  see  cases  cited  supra,  note  19. 

21.  Kansas  City  v.  Banks,  (Kan.  App. 
1901)  61  Pac.  333. 

Declarations  of  a  corporation's  agent  can 
be  admissible  to  prove  dedication  only  if  a 
part  of  the  res  gestae.  State  v.  Atherton,  16 
N.  H.  203. 

22.  A  lahama. —  Steele  v.  Sullivan,  70  Ala. 
589. 

Colorado. —  Starr  v.  People,  17  Colo.  458, 
30  Pac.  64. 

Indiana. —  Bidinger  r.  Bishop,  76  Ind.  244. 
lotoa. —  Fisher  v.  Beard,  32  Iowa  346. 
Massachusetts. —  Wright  v.  Tukey,  3  Cush. 
290. 

Minnesota. —  Wilder  i'.  St.  Paul,  12  Minn. 
192. 

Mis.-iouri. — Bailey  v.  Culver,  12  Mo.  App.  175. 
See  15  Cent.  Dig.  tit.  "  Dedication,"  §  50. 

23.  Moffett  V.  South  Park  Com'rs,  138  111. 
620,  28  N.  E.  975;  McMillan  v.  McCormick, 
38  Mich.  693;  Parisa  v.  Dallas,  83  Tex.  253, 
18  S.  W.  568 ;  Bartlett  v.  Beardmore,  77  Wis. 
356,  46  N.  VV.  494.  So  removing  fences  and 
hedges  so  as  to  leave  opening  for  way. 
Wragg  V.  Penn  Tp.,  94  111.  11,  34  Am.  Rep. 
199.  But  this  may  be  explained  by  showing 
that  this  was  done  under  a  mistake  as  to 
true  boundaries.  Bloomington  v.  Blooming- 
ton  Cemetery  Assoc.,  126  111.  221,  18  N.  E. 
298;  State  u.  Welpton,  34  Iowa  144. 


24.  California. —  People  v.  Davidson,  79 
Cal.  166,  21  Pac.  538. 

/i!Jiwo  is.— Whitfield  v.  Horroeks,  15  111. 
App.  315. 

loica. —  Wilson  v.  Sexon,  27  Iowa  15. 
Louisiana. —  Lafayette  v.  Holland,  18  La. 
286. 

'Massachusetts. —  Com.  v.  Petitcler,  110 
Mass.  62. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Moye,  39  Miss.  374. 

Missouri. —  McGinnis  i".  St.  Louis,  157  Mo. 
191,  57  S.  W.  755. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  18. 

Requesting  parties  laying  out  a  road  to 
construct  it  over  his  land  is  evidence  of  in- 
tent to  dedicate.  Ryan  v.  Kennedy,  62  Iowa 
37,  17  N.  W.  142. 

The  fact  that  a  road  laid  out  by  the  ow^er 
leads  to  a  market  or  other  public  place  is 
evidence  that  it  was  laid  out  for  the  public. 
Witter  V.  Harvey,  I  McCord  (S.  C.)  67,  10- 
Am.  Dec.  650. 

25.  Pomfrey  t".  Saratoga  Springs,  34  Hun 
(N.  Y.)  607. 

26.  Delaney  v.  Boston,  2  Harr.  (Del.)  489. 
But  reserving  in  a  deed  a  canal  and  road 
is  not,  as  it  may  be  for  nrivate  use.  Taft  v. 
Tarpey,  125  Cal.  376,  58' Pac.  24. 

27.  Quinton  v.  Burton,  61  Iowa  471,  16 
N.  W.  569. 

28.  Wilder  v.  St.  Paul,  12  Minn.  192. 

29.  Peck  V.  Providence  Steam  Engine  Co., 
8  R.  I.  353,  holding  that  this  amounted  to 
evidence  of  intent  to  dedicate  the  extension. 

30.  Arkansas. —  Jones  v.  Phillips,  59  Ark. 
35,  26  S.  W.  386. 

California. —  Cook  v.  Sudden,  94  Cal.  443, 
29  Pac.  949. 

Indiana. —  Shellhouse  i.  State,  110  Ind. 
509,  11  N.  E.  484;  Bidinger  v.  Bishop,  76 
Ind.  244. 

Iowa. —  Gray  v.  Haas,  98  Iowa  502,  67 
N.  W.  394 ;  State  v.  Green,  41  Iowa  693. 

Kansas. —  State  v.  Adkins,  42  Kan.  203„ 
21  Pac.  1069. 

Maine. —  Cyr  v.  Madore,  73  Me.  53. 

Massachusetts. —  Com.  v.  Newbury,  2  Pick. 
51. 

Missouri. —  Field  v.  Mark,  125  Mo.  502, 
28  S.  W.  1004. 

Veto  York. —  Bridges  v.  WyekofT,  67  N.  Y. 
130;  Carpenter  v.  Gwynn,  35  Barb.  395. 

[VII,  A,  1,  a,  (II)] 
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or  keeps  a  ])uildiiig  upon  tlie  propei'ty  alleged  to  be  dedicated,^'  incloses  the 
land  claimed  to  be  dedicated,"^  puts  up  a  sign  or  notice  that  tlie  road  is  private 
property,''*''  makes  a  conveyance  of  tlie  premises  about  the  time  of  tlie  alleged 
dedication,^*  occupies  the  property^'  or  pays  taxes  on  it,'"  marks  strips  in  a  plat 
made  by  him  as  a  "depot,"'"  makes  conveyances  reciting  tiiat  the  property 
claimed  to  be  dedicated  shall  be  kept  open  for  the  l)enefit  of  ad  joining  owners,'^ 
or  objects  to  the  use  of  his  property  by  the  public"-'  are  competent  as  tending  \m 
negative  the  intention  to  dedicate. 

(ni)  RisrUTATiON.  The  intent  to  dedicate  cannot  be  ])roved  by  witnesses  who 
would  testify  as  to  what  they  or  the  public  thought  about  the  use  and  its  creation.*'-' 

b.  To  Show  Extent  and  Purpose  of  Dedication.  When  nothing  appeai-s  in  the 
act  of  dedication  to  indicate  for  what  particular  use  the  donation  of  land  is  made 
to  the  public,  parol  evidence  is  admissible  to  define  and  limit  any  purpose  for 
which  it  was  in  fact  devoted.*^ 

e.  To  Show  Aceeptanee,  As  has  already  been  shown,  acceptance  by  the 
general  public  can  be  proved  only  indirectly  or  by  user,^-  while  acceptance  by  the 
public  authorities  can  be  proved  by  legislative  or  municipal  acts  or  by  municipal 
user  and  recognition.*^  Acceptance  of  a  dedication  by  the  public  cannot  be 
shown  by  approving  the  declaration  of  citizens  or  inhabitants  that  they  considered 
the  property  in  question  to  be  a  public  scpiare.** 

2.  Written  Evidence.  There  would  seem  to  be  no  limitation  to  the  kind  of 
writings  that  may  be  produced  and  given  in  evidence  at  the  trial  of  a  cause  involv- 
ing questions  of  a  dedication  to  a  public  use  or  purpose.    Acts  of  congress," 


Oregon. —  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pae.  256,  42  Am.  St.  Eep.  772,  22  L.  R.  A. 
736. 

Vi^isconsin. —  Jones  x.  Davis,  35  Wis.  376. 
See  15  Cent.  Dig.  tit.  "  Dedication,"  §  51. 

31.  Marion  v.  Skillman,  127  Ind.  130,  26 
N.  E.  676,  11  L.  R.  A.  55;  St.  Louis  v. 
Wetzel,  110  Mo.  260,  19  S.  W.  534. 

32.  Huffman  r.  Hall,  102  Cal.  26,  36  Pae. 
417;  Ottawa  v.  Yentzer,  160  111.  509,  43  N.  E. 
601;  Waggeman  t.  North  Peoria,  155  111. 
545,  40  N.  E.  485;  Bidinger  -c.  Bishop,  76 
Ind.  244;  Brown  c.  Stein,  38  Nebr.  596,  57 
N.  W.  401. 

33.  Durgin  v.  Lowell,  3  Allen  (Mass.) 
398;  Union  Co.  f.  Peckhcim,  16  R.  I.  64,  12 
Atl.  130. 

34.  Case  v.  Favier,  12  Minn.  89.  See  also 
Quinn  v.  State,  49  Ala.  353 ;  Trine  v.  Pueblo, 
21  Colo.  102,  39  Pae.  330. 

35.  Colorado. — Denver  r.  Clements,  3  Colo. 
472. 

Illinois. —  Peoria  r.  Johnston.  50  III.  45. 

MaryUmd. —  Baltimore  v.  Frick,  82  Md.  77, 
33  Atl.  435  ;  Steuart  v.  Baltimore,  7  Md.  500. 

Minnesota.—  Case  v.  Favier,  12  Minn.  89. 

Montana. —  Helena  v.  Albertose,  8  Mont. 
499,  20  Pac.  817. 

Netu  York. —  Rothbager  v.  Tonawanda,  13 
N.  Y.  Suppl.  937. 

Tennessee. —  Monaglian  r.  Memphis  Fair, 
etc.,  Co.,  95  Tenn.  108,  31  S.  W.  497. 

Virginia. —  Skccn  r.  Lvneh,  1  Rob.  186. 

Wisconsin. —  'i^rcrico  v.  Tiartcau,  54  Wis. 
99,  11  N.  W.  244. 

See  J5  Cent.  Dig.  tit.  "  Dodieation,"  S  54. 

36.  Topcka  r.  Cowoe,  48  Kan.  345,  28  Pac. 
560;  Case  v.  Kavier,  12  Minn.  89;  Troricc  V. 
liartcau,  54  Wiw.  99,  II  N.  VV.  214. 

Where  a  statutory  dedication  is  relied  on, 
it  in  not  c()iii|)('tcnt  for  {\h:  owner  in  order 
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to  disprove  a  dedication  to  prove  that  he  has 
paid  taxes  on  the  land.  Winona  r.  Huff.  11 
Minn.  119. 

37.  McWilliams  v.  Morgan,  61  111.  89. 

38.  Steele  v.  Sullivan,  70  Ala.  589. 

39.  Lawe  v.  Kaukauna,  70  Wis.  306,  35 
N.  W.  561. 

40.  Bennett  v.  Mitchell  County,  111  Ga. 
847,  36  S.  E.  461. 

41.  Chicago  v.  Ward,  169  111.  392.  48  X.  E. 
927,  61  Am.  St.  Rep.  185,  38  L.  R.  A.  849; 
Prineevilie  v.  Auten,  77  111.  325 ;  Pott  V. 
School  Directors,  42  Fa.  St.  132;  Daniels  v. 
Wilson,  27  Wis.  492.  Tims  where  the  land 
was  donated  as  "  public  ground "  and  so 
marked  on  the  plat,  it  was  shown  aliunde 
that  it  was  "  not  to  be  occupied  with  build- 
ings of  any  description."  Chicago  r.  Ward, 
169  111.  392,  48  N.  E.  927,  61  Am.  St.  Rep. 
185,  38  L.  R.  A.  849.  But  no  oral  testi- 
monj^  is  admissible  as  to  the  meaning  of  a 
statutory  plat.  Baltimore,  etc.,  R.  Co.  V. 
Seymour,  154  Ind.  17,  55  N.  E.  953. 

42.  See  supra,  VI,  C,  2. 

43.  See  supra,  VI,  C,  4.  So  that  the  fact 
of  a  municipality's  paving,  repairing,  using 
for  sewers,  bringing  suits  about,  ligliting, 
patroling  with  police,  and  ceasing  to  tax  prop- 
erty dedicated  for  a  public  use  is  all  testi- 
mony relevant  to  establish  an  accei)tanee. 
See  supra,  VI,  C,  4.  But  an  acceptance  lins 
never  been  found  as  against  a  municipality 
from  some  one  isolated  O(]uivocal  act  rospei-t- 
ing  tlu^  use.    State  r.  Tucker,  36  Iowa  4S5. 

44.  Price  v.  Brcckenridge,  92  Mo.  378.  5 
S.  W.  20. 

45.  Cook  V.  Burlington,  .10  Iowa  94,  6  Am 
Rep.  649;  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pac.  250,  42  Am.  St.  l!cp.  772,  22  L.  R.  A. 
736;  Minnesota  r.  Bachelder,  1  Wall.  (U.S.) 
109,  17  h.  od.  551;  Bciiiu-tt  V.  Chicago,  etc., 
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and  statutes  of  states,*^  records  of  courts,"'''  ordinances  and  resolutions  of  munic- 
ipalities,''** resolutions  and  votes  of  corporations,'''-'  deeds,  although  in  them- 
selves insufficient  to  constitute  a  dedication,^'^  maps  and  plats  of  all  Idnds,^^ 
awreenients,^-  signs  and  notices,^^  circulars  and  advertisements,^''  and  every  con- 
ceivable kind  of  written  or  printed  matter  maj'  be  involved  and  found  referred  to 
in  cises  on  dedication.^"'  Writings  may  in  tliemselves  negative  the  intention  to 
dedicate  streets  referred  to,^''  and  several  deeds  may  make  up  one  transaction  and 
all  be  taken  together/'' 

B.  BuPden'of  Proof.  The  burden  of  proof  to  establish  a  dedication  is  gen- 
erally upon  the  party  setting  it  up/^  Thus  if  the  city  is  seeking  to  establish  a 
public  use  and  take  from  another  the  possession  of  property  the  burden  is  upon 
the  city  to  establish  the  dedication/^  If  on  the  other  hand  a  dedication  is  set  up, 
as  in  tiie  case  of  trespass,  as  a  defense,  it  must  be  proved  by  defendant.""  The 
establishment  of  certain  facts  niay,  however,  raise  certain  presumptions  and  shift 
the  burden  of  proof." 

C.  Presumptions.  There  is  no  presumption  in  favor  of  a  dedication,"^  except 
perhaps  in  the  case  of  ways  of  necessity."'^  There  is  a  presumption  in  favor  of  the 
creation  of  an  easement  as  against  the  vesting  of  a  fee,"  of  public  as  against  pri- 
vate easements,*'^  and  of  a  thoroughfare  as  against  a  cul  de  sacf^  If  the  acts  of 
dedication  are  proved,"'  or  are  presumed  from  user,^^  there  is  a  presumption  that 


R.  Co.,  73  Fed.  696;  Pacific  Gas  Imp.  Co.  v. 
EJlert,  64  Fed.  421. 

46.  Little  Rock  v.  Wright,  58  Ark.  142,  23 
8.  W.  876:  State  v.  Waholz,  28  Minn.  114, 
9  N.  W.  578;  State  r.  Lake,  8  Nev.  276. 

A  legislative  act  incorporating  a  town  does 
not  dedicate  streets  referred  to  if  the  owner 
of  the  land  never  offered  the  street  and  the 
map  was  made  hy  an  unautliorized  person. 
Eureka  r.  j\icKav,  123  Cal.  666,  56  Pac.  439. 

47.  Scott  V.  Des  Moines,  64  Iowa  438,  20 
N.  W.  7.52. 

48.  ilacon  v.  Franklin,  12  Ga.  239;  White 
r.  Smitli,  37  Mich.  291. 

49.  Pitcher  v.  New  York,  etc,  R.  Co.,  5 
Sandf.  (K  Y.)  .587. 

50.  Atlantic  City  v.  Groff,  68  N.  J.  L.  670, 
54  Atl.  800. 

51.  Wrio-ht  1-.  Oberlin,  23  Ohio  Cir.  Ct. 
500. 

52.  Campbell  r.  O'Brien,  75  Ind.  222; 
Hathaway  r.  Hathaway,  159  Mass.  584,  35 
N.  E.  85:  Cook  v.  Harris,  61  N.  Y.  448. 

53.  Union  Co.  v.  Peckham,  16  R.  I.  64,  12 
Atl.  130. 

54.  Pitts  I-.  Baltimore,  73  Md.  326,  21  Atl. 
52:  Attv.-Gen.  r.  Abbott,  154  Mass.  323,  28 
X.  E.  346,  13  L.  R.  A.  251. 

55.  Tlie  ordinary  rules  for  proving  ordi- 
nances, writings,  records,  etc.,  apply.  See 
Cemetery  Assoc.  r.  Meninger,  14  Kan.  312. 

56.  Central  Land  Co.  v.  Providence,  15 
R.  I.  246,  2  Atl.  553. 

57.  Indianapolis,  etc.,  R.  Co.  v.  Indianapo- 
lis, 12  Ind.  620;  Pitts  v.  Baltimore,  73  Md. 
326,  21  Atl.  52;  McCormick  r.  Baltimore,  45 
Md.  512. 

58.  California. —  Tate  v.  Sacramento,  50 
Cal.  242. 

Illinois. —  Schmitz  v.  Ritterholz,  20  111. 
App.  614. 

Indiana. —  Fowler  v.  Linquist,  138  Ind. 
566,  37  N.  E.  133. 

Louisiana. —  Shreveport  v.  Drouin,  41  La. 
Ann.  867,  6  So.  656. 


Maryland. —  Oliver  v.  Hook,  47  Md.  301. 

Oregon. —  Hogue  v.  Albina,  20  Oreg.  182, 
25  Pac.  386,  10  L.  R.  A.  673. 

West  Virginia. —  Miller  v.  Aracoma,  30 
W.  Va.  606,  5  S.  E.  148;  Mason  City  Salt, 
etc.,  Co.  r.  Mason,  23  W.  Va.  211. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  82. 

What  a  man  once  had  he  is  not  to  be  pre- 
sumed to  have  parted  with,  but  the  fact 
must  be  sho\\'n  beyond  conjecture.  And  al- 
though in  the  case  of  streets  and  public 
grounds  in  towns,  from  the  nature  of  the 
case  a  dedication  may  be  shown  by  acts 
resting  in  parol,  they  must  be  of  such  a  pub- 
lic and  deliberate  character  as  makes  them 
generally  known  and  not  of  doubtful  inten- 
tion." Hogue  V.  Albina,  20  Oreg.  182,  188, 
25  Pac.  386,  10  L.  R.  A.  673. 

59.  Mason  City  Salt,  etc.,  Co.  r.  Mason,  23 
W.  Va.  211. 

60.  District  of  Columbia  v.  Robinson,  180 
U.  S.  92,  21  S.  Ct.  283.  45  L.  ed.  440. 

61.  See  infra,  VII,  C. 

62.  Quinn  v.  Anderson,  70  Cal.  454,  11  Pac. 
746 ;  Tate  v.  Sacramento,  50  Cal.  242 ;  Shreve- 
port r.  Drouin,  41  La.  Ann.  867,  6  So.  656; 
Hogue  V.  Albina,  20  Oreg.  182,  25  Pac.  386, 
10  L.  R.  A.  673;  Lownsdale  v.  Portland,  15 
Fed.  Cas.  No.  8,579,  Deady  39,  1  Oreg. 
397. 

63.  Warden  v.  Blakley,  32  Wis.  690. 

64.  New  York,  etc.,  R.  Co.  v.  Providence, 
16  R.  I.  746,  19  Atl.  7.59. 

65.  Denver  r.  Clements,  3  Colo.  472 ;  Pope 
V.  Union,  18  N.  J.  Eq.  282. 

66.  Eureka  r.  Armstrong,  83  Cal.  623.  22 
Pac.  928,  23  Pac.  1085. 

67.  Fowler  v.  Linquist,  138  Ind.  566,  37 
N.  E.  1.33. 

68.  Reg.  r.  Petrie,  30  Eng.  L.  &  Eq.  207. 
As  in  the  case  of  contracts  and  deeds,  the 

capacity  of  the  dedicator  is  presumed  unless 
specially  questioned.  See  Yates  r.  Van  de 
Bogert.  56  N.  Y.  526;  Battin  v.  Bigelow,  2 
Fed.  Cas.  No.  1,108,  Pet.  C.  C.  452. 
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the  acts  wore  the  acts  of  a  fully  competent  owner,  unless  the  title  or  capacity  h 
the  gist  of  the  dispute.*'''*  A  user  is  presumed  permissive  and  not  adverse,™  and 
proof  of  license  never  raises  a  presumption  of  an  intent  to  dedicate.''^  There  is 
a  presumption  of  acceptance  if  the  use  is  beneficial ;  and  a  presumption  against 
the  dedicator  that  acceptance  of  a  part  is  acceptance  of  the  whole.'''*  Lost  records 
raise  no  presumption  of  a  dedication,''^^  nor  do  defective  legal  proceedings  to  estab- 
lish ways.*^^  An  alteration  in  a  plat  is  presumed  to  have  been  made  before  filing.''* 
All  such  presumptions  are  rebuttable.''^  No  presumption  will  arise  which  is 
inconsistent  with  the  pleadings.''^ 

D.  Weig-ht  and  Sufficiency  — ^  l.  In  General.  The  ordinary  rules  of  evi- 
dence in  general  apply  to  the  proof  of  dedication.'''^  In  criminal  suits,  as  in  cases 
of  indictments  for  obstructing  ways,  the  dedication  must  be  proved  beyond  a 
reasonable  doubt,^"  but  in  civil  cases  a  preponderance  of  evidence  is  sufficient.^^ 
Dedications  being  an  exceptional  and  peculiar  mode  of  passing  title  to  interests 
in  land,*^  the  proof  must  usually  I^e  strict,  cogent,  and  convincing  and  the  acts 
proved  must  not  be  consistent  with  any  construction  other  tlian  that  of  a  dedica- 
tion.^^ A  number  of  facts  all  consistent,  although  slight  in  weight,  are  sufficient 
to  establish  a  dedication  ;  ^  but  evidence  which  is  entirely  inconclusive  and  con- 
tradictory must  fail.^^  There  seem  to  be  some  cases  in  which  stricter  proof  is 
required  than  in  others ;  for  example  stronger  evidence  is  necessary  to  establish  a 
local  or  timber  road  than  to  establisli  a  thoroughfare  between  towns ;  ^  to  estab- 
lish acceptance  to  bind  the  municipal  authorities  than  to  establish  acceptance  to 
bind  the  dedicator ;  to  establish  intent  in  case  of  a  dedication  for  school  pur- 
poses than  in  one  where  the  dedicator  may  himself  receive  some  benefit.*^ 

2.  Acts  of  Dedicator.  A  single  act  to  be  relied  on  as  a  dedication  must  be 
unequivocal,^^  but  may  be  sufficient.^"  The  mere  failure  to  fence  in  one's  land 
and  thus  prevent  passage  over  it  is  of  little  weight  to  establish  a  dedication  or  an 
intent  to  dedicate.^^    So  the  opening  of  private  ways  is  not  sufiicient  evidence  of 


69.  Lawreneeburgh  v.  Wesler,  10  Ind.  App. 
153,  37  N.  E.  956.  Parol  evidence  of  unde- 
fined secret  trust  will  not  rebut  presumption 
of  ownership.    Logan  v.  Rose,  88  Cal.  263, 

26  Pae.  106.  No  such  presumption  exists 
against  a  reversioner.  Baxter  v.  Taylor,  4 
B.  &  Ad.  72,  2  h.  J.  K.  B.  65,  1  N.  &  M.  14, 
24  E.  C.  L.  41. 

70.  Noyes  v.  Ward,  19  Conn.  250;  Harris 
V.  Com.,  20  Gratt.  (Va.)  833;  State  v.  Joyce, 
19  Wis.  90;  Nelson  v.  Madison,  18  Fed.  Cas. 
No.  10,110,  3  Biss.  244. 

71.  Oliver  v.  Hoole,  47  Md.  301;  Wood 
V.  Hurd,  34  N.  J.  L.  87 ;  Roberts  v.  Nillsville, 
1  Barb.  (N.  Y.)  81;  Com.  v.  Kelly,  8  Gratt. 
(Va.)  032. 

72.  Archer  r-.  Salinas  City,  93  Cal.  43,  28 
Pae.  839,  16  L.  R.  A.  145;  Guthrie  V.  New 
Haven,  31  Conn.  308;  Wayne  County  v.  Mil- 
ler, 31  Mich.  447. 

73.  Derby  v.  Ailing,  40  Conn.  410. 

74.  Gaines  v.  Merryman,  95  Va.  GOO,  29 
S.  E,  738.  But  they  may  be  proved.  Per- 
kins V.  Fielding,  119  Mo.  149,  24  S.  W.  444, 

27  S.  W.  1100. 

75.  Kh'iik  c.  Walnut  Lake,  51  Minn.  381, 
53  N.  VV.  703. 

76.  White  Hear  v.  Stewart,  40  Minn.  284, 
41  N.  W.  1015. 

77.  MiiiiHiir  r.  State,  00  Ind.  357;  South 
I'.altiiriorc  Ihirlior,  etc.,  Co.  V.  Siriitii,  85  Mvl. 
537,  37  At).  27;  Wayne  County  v.  Miller,  31 
Midi.  'I'17. 

78.  LivaiidniH  f.  Municijiality  No.  2,  5  La. 
Anil.  H. 


79.  Cemetery  Assoc.  v.  Meninger,  14  Kan. 
312. 

80.  Mauck  v.  State,  66  Ind.  177. 

81.  Shugart  v.  Halliday,  2  111.  App.  45; 
Spencer  v.  Peterson,  41  Oreg.  257,  68  Pac. 
519,  1108. 

82.  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.) 
407. 

83.  Vick  V.  Vicksburg,  1  How.  (Miss.)  379, 

31  Am.  Dec.  167 ;  Landis  v.  Hamilton,  77  Mo. 
554;  Lownsdale  v.  Portland,  15  Fed.  Cas.  No. 
8,579,  Deady  39,  1  Oreg.  397.  See  also  Geor- 
gia R.,  etc.,  Co.  f.  Atlanta,  118  Ga.  486,  45 
S.  E.  256.  To  justify  a  claim  that  land  has 
been  dedicated  by  the  owner  for  public  use 
the  proof  should  be  very  satisfactory,  either 
of  an  actual  intention  to  dedicate  or  of  such 
acts  and  declarations  as  should  equitably 
estop  the  owner  from  denying  such  intention. 
Waggeman  v.  North  Peoria,  155  111.  545,  40 
N.  E.  485. 

84.  State  v.  McClure,  53  Kan.  295,  36  Pac. 
353;  Giles  v.  Ortman,  11  Kan.  59. 

85.  Morrison  v.  Marquardt,  24  Iowa  35,  92 
Am.  Dec.  444. 

86.  (^nstott  V.  Murray,  22  Iowa  457. 

87.  Rector  v.  Hartt,'  8  Mo.  448,  41  Am. 
Dec.  650. 

88.  (Jhapman  r.  School  Dist.  No.  1,  5  Fed. 
Cas.  No.  2,608,  Deady  139. 

89.  iiOganH])ort  r.  Dunn,  8  Ind.  378. 

90.  Ward  r.  Davis,  3  Sandf.  (N.  Y.)  502. 

91.  V.yv  v.  Madoro,  73  Me.  53;  Gieon  v. 
Clielsea,'  24  Pick.  (Mass.)  71;  Morse  v.  Ranno, 

32  Vt.  600. 


(VII,  C] 


DEDICATION 


[13  Cyc]  477 


intent  to  dedicate.^'  Placing  and  maintaining  a  gate  across  a  road  is  not  conclu- 
sive evidence  of  an  intention  not  to  dedicate  the  road  to  public  use,^*  and  is  not 
inconsistent  with  an  intention  to  so  dedicate  it.^^  But  where  the  owners  of  land 
ad  jacent  to  a  municipalit}'-  lay  it  out  into  lots  and  make  and  file  a  map  showing  a 
street  on  a  strip  in  which  appears  the  word  "reseiwed"  an  intent  not  to  dedicate 
the  strip  is  shown.^^  Intention  to  dedicate  is  not  proved  by  evidence  that  the 
landowner  left  a  strip  of  land  vacant  outside  his  fence.^''  Nor  does  the  passive 
permission  by  the  owner  of  lands  to  the  use  of  them  by  the  public  sufficiently 
show  an  intent  to  dedicate  them  to  such  use,"  even  though  continued  for  fifteen 
years.®^  So  merely  building  one's  house  back  of  the  building  line  is  alone  no 
evidence  of  intent  to  dedicate  the  strip  left  as  part  of  the  street.^^  And  it  has 
been  held  that  evidence  that  a  railroad  company  purchased  land  for  the  purpose 
of  dedicating  it  to  public  use  as  a  street,  tore  down  the  fences  around  it,  and 
threw  it  open  to  public  use  does  not  prove  such  a  dedication  of  it  as  to  render  the 
dedication  irrevocable.^  Where  a  map  is  insutfieient  to  constitute  a  statutory 
dedication  of  the  streets  thereon,  the  fact  that  it  showed  certain  lines  along  cer- 
tain property  claimed  as  the  sti-eet  without  other  evidence  is  insufticient  to  show 
an  intent  to  dedicate.^ 

3.  Writings.  Writings  claimed  to  operate  as  a  dedication  may  be  conclusive 
upon  the  dedicator,  as  when  he  makes  a  statutory  dedication^  or  a  deed;"*  or 
upon  the  dedicatee,  as  when  a  statute  or  an  ordinance  accepts  a  dedication.^  Or 
they  may  be  simply  evidence  of  intent  or  of  acceptance.^  Whether,  when  a  dedi- 
cation is  implied  from  a  deed,  the  presumption  is  conclusive  or  the  deed  is  to  be 
taken  along  with  other  evidence,  is  a  question  that  raises  some  difficulties.''' 
Where  the  grantee  in  a  deed  claims  that  through  an  implied  covenant  he 
acquired  by  the  deed  the  right  to  have  land  open  to  public  use,  it  is  clear  that  no 
evidence  can  be  offered  to  explain  or  v^ry  the  deed  except  in  the  case  of  a  latent 


92.  Cherry  t.  Howe,  17  Ohio  Cir.  Ct.  246 ; 
Ferdinando  v.  Scranton,  190  Pa.  St.  321,  42 
Atl.  092. 

93.  People  v.  Eel  River,  etc.,  R.  Co.,  98 
Crtl.  G65,  33  Pae.  728;  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  51  Am.  Rep.  749;  Burkitt 
f.  Battle,  (Tenn.  Ch.  App.  1900)  59  S.  W. 
429;  Davies  v.  Stephens,  7  C.  &  P.  570,  32 
E.  C.  L.  763. 

94.  People  r.  Eel  River,  etc.,  R.  Co.,  98 
Cal.  665,  33  Pac.  728. 

95.  Cleveland  v.  Bergen  Bldg.,  etc.,  Co., 
(N.  J.  Ch.  1903)  55  Atl.  117. 

96.  Rozell  V.  Andrews,  103  N.  Y.  150,  8 
N.  E.  513. 

97.  Postal  V.  Martin,  (Nebr.  1903)  95 
N.  W.  8. 

98.  Hartley  t.  Vermillion,  (Cal.  1902)  70 
Pac.  273. 

99.  Biddle  t.  Ash,  2  Ashm.  (Pa.)  211; 
Duncan  r.  Hanbest,  2  Brewst.  (Pa.)  362; 
Neill  r.  Gallagher,  10  Phila.  (Pa.)  172.  But 
if  this  be  the  result  of  a  concerted  action  of 
the  abutting  owners  to  widen  the  street  it  is 
evidence  of  dedication.  Tyson  v.  McMullen, 
3  Del.  Co.  (Pa.)  157.  See  Hargro  Hodgdon, 
89  Cal.  623,  26  Pae.  1106. 

1.  Hast  V.  Piedmont,  etc.,  R.  Co.,  52  W.  Va. 
396,  44  S.  E.  155. 

2.  Coe  College  r.  Cedar  Rapids,  (Iowa 
1903)  95  N.  W.  267. 

3.  See  supra,  I,  B. 

4.  See  supra,  V,  C,  3,  e. 

5.  See  supra,  VI,  C,  4. 


6.  As  where  a  landowner  puts  up  a  sign 
"private  way"  (Durgin  v.  Lowell,  3  Allen 
(Mass.)  398;  Daniels  i'.  Almy,  18  R.  I.  244, 
27  Atl.  330)  ;  or  a  city  passes  a  resolution  to 
repair  a  certain  street  ( Kennedy  v.  Cumber- 
land, 65  Md.  514,  9  Atl.  234,  57  Am.  Rep. 
346). 

7.  "  Where  a  party  sells  property  lying 
within  the  limits  of  a  city,  and  in  the  con- 
veyance, bounds  such  property  by  streets 
designated  as  such  in  the  conveyance,  or  on  a 
map  made  by  the  city,  or  by  the  owner  of 
the  property,  such  sale  implies,  necessarily, 
a  covenant  that  the  purchaser  shall  have  the 
use  of  such  streets."  Moale  v.  Baltimore,  5 
Md.  314,  321,  61  Am.  Dec.  276.  The  court 
proceeds  on  page  323  to  decide  that  where  a 
deed  as  above  had  been  executed,  the  vendor 
had  created  an  "  easement  or  right  of  waj', 
not  only  in  [the  grantee],  .  .  .  but  in  the 
public."  This  was  a  case  where  the  street 
was  being  opened  by  condemnation,  and  no 
user  or  acceptance  appeared.  And  yet  the 
parties  to  the  deed  could  have  rescinded  the 
implied  covenant  and  thus  destroyed  the  pub- 
lic right  of  user.  Hall  i'.  Baltimore.  56  Md. 
187.  In  these  cases  the  public's  rights  seem 
to  depend  upon  the  grantee's  rights,  until  by 
acceptance  the  public  has  acquired  rights  of 
its  own.  Where  the  deed  creates  such  an 
easement  in  the  grantee  it  seems  conclusive 
against  the  grantor,  but  where  the  deed  does 
not  in  itself  create  such  an  easement  it  is 
not  conclusive  against  the  public.    See  Ricli- 
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ambiguity.^  Likewise  wliere  a  statutory  dedication  is  daiincd  the  legal  e^Te^;t  of 
the  paper  is  solely  a  inatter  of  law.'-'  But  whei'e  the  question  is  raised  by  a  per- 
son not  as  a  party  to  the  deed,  who  claims  a  coininoii-law  dedication  and  exhibits 
a  deed  to  another  as  evidence  of  the  dedicator's  ofi'er  to  create,  or  intention  to 
recognize,  a  public  use,  then  the  dedication  is  purely  a  question  of  fact,  in  reacli- 
ing  which  all  other  relevant  circumstances  may  be  considej'cd  without  infringing 
the  rule  against  varying  writings  by  oral  testimony."^  The  true  rule  therefore 
seems  to  be  that  whei'e  a  dee<l  is  only  one  of  the  circumstances  surrounding  an 
implied  dedication,  all  the  other  circumstances  may  be  considered  together  with 
the  deed,  and  the  implication,  if  any,  is  an  implication  of  fact."  Althougli  an 
estoppel  by  deed  including  an  implied  covenant  can  operate  .only  in  favor  of  the 
grantee  or  his  privies  in  estate,'^  and  although  an  estop]}el  in  jjais  can  operate 
only  when  representations  have  been  made  to  a  legal  person  who  has  so  relied 
upon  them  that  it  would  be  inequitable  to  allow  them  to  be  withdrawn, the 
cases  are  so  full  of  general  i-efereiices  to  "estoppel,"  that  they  seem  almost  to 
recognize  that  an  estoppel  can  arise  in  favor  of  the  general  public,  or  that  the 
general  public  can  avail  itself  of  an  estoppel  in  favor  of  a  legal  person. There 
are  cases  in  which  proof  of  the  existence  of  a  way  on  old  maps  and  documents 
and  its  long  user  is  said  to  establish  a  way  by  dedication,^^  but  such  a  way  may 
with  equal  propriety  base  its  existence  upon  a  presumed  grant"  or  statutory 
establishment.^'' 

4.  User  —  a.  User  For  Prescriptive  Period.  A  considerable  numljer  of  deci- 
sions lay  down  the  rule  that  user  of  land  by  the  public  for  the  prescriptive  period 
of  twenty  yeai's  is  sntficient  of  itself  to  create  the  presumption  of  a  dedication 
or  grant  to  the  public,'^'  but  in  order  that  the  presumption  may  arise,  the  use  must 


ardson  v.  Davis,  91  Md.  390,  4G  Atl.  964; 
Story  V.  Ulman  88  Md.  244,  41  Atl.  120. 

8.  Howard  t.  Rogers,  4  Harr.  &  J.  (Md.) 
278. 

9.  Downer  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  271. 

10.  This  rule  is  analogous  to  the  rule  that 
where  a  contract  is  entirely  in  writing  it-s 
meaning  and  effect  is  a  question  of  law,  but 
where  it  is  made  up  partly  by  writing  and 
partly  by  parol,  its  meaning  and  effect  is  a 
question  of  fact  to  be  submitted  to  the  jury 
in  a  jury  case.  See  Edwards,  etc.,  Co.  f.  Jas- 
per County,  117  Iowa  365,  90  N.  W.  1006,  94 
Am.  St.  Rep.  301 ;  Roberts  v.  Bonaparte,  73 
Md.  191,  20  Atl.  918,  10  L.  R.  A.  689:  Boickow 
V.  Seymour,  17  C.  B.  N.  S.  107.  But  where  the 
evidence  consists  of  several  documents  the 
question  seems  to  be  one  of  law  for  the  court, 
as  where  deeds  called  to  "  Payson  street," 
and  other  streets  "  as  mentioned  on  Popple- 
ton's  plat."  The  court  said:  "Standing  by 
itself,  without  any  other  proof  respecting  its 
character,  the  intent  to  dedicate  would  be 
held  to  be  patent  on  the  face  of  the  deed  and 
conclusive  of  tlie  question."  But  the  court 
held  that  there  was  no  dedication  intended 
because  this  deed  with  another  deed  made  out 
a  case  of  partition.  Baltimore  w  White,  (i2 
Md.  302,  309.  The  intention  to  dedicate  may 
be  shown  by  an  agi'eement  made  by  the 
grantee  with  tlie  grantor  that  ])art  of  the 
land  granted  should  be  used  as  a  highway, 
iiltlioiigh  in  effect  the  deed  is  thus  varied. 
Peo|.le  r.  lOel  River,  etc.,  R.  Co.,  98  Cal.  OOo, 
33  I'ae.  728. 

11.  See  BaltiniDre  \\  Northern  Cent.  R. 
Co.,  88  Md.  427,  I  I  Atl.  91  1. 
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12.  Kitzmiller  v.  Van  Rensselaer.  10  Ohio 
St.  63;  Sunderlin  v.  Struthers,  4/  Pa.  St.  411. 

13.  Stevens  c.  Ludlum.  46  :Minn.  100,  48 
N.  W.  771,  24  Am.  St.  Rep.  210,  13  L.  R.  A. 
270. 

14.  See  supra,  I,  A,  1.  "  To  hold  other- 
wise would  enable  the  proprietor  of  a  body 
of  lands  which  he  sells  in  lots  to  perpetrate 
a  gross  fraud.  When  he  .sells  anu  conveys  the 
lots  according  to  a  plan  which  shows  them  to 
be  on  streets,  he  must  be  held  to  have  stamped 
upon  them  tne  character  of  public  streets. 
Not  only  can  the  purchasers  of  lots  abutting 
thereon  assert  this  character,  but  all  others 
in  the  general  plan  may  assert  the  same. 
The  proprietor  is  in  no  condition  to  after- 
wards revoke  tliis  dedication."  In  re  Openiii^' 
Pearl  St.,  Ill  Pa.  St.  56.5,  572,  5  Atl.  4.30. 

15.  Doe  V.  Jones,  11  Ala.  63:  Stephenson 
V.  Leesburgh,  33  Ohio  St.  475;  Wheeling  <. 
Campbell,  12  W.  Va.  36. 

16.  See  supra,  V,  C,  5. 

17.  District  of  Columbia  v.  Robinson,  180 
U.  S.  92,  21  S.  Ct.  283,  45  L.  ed.  440. 

18.  Alabaiito. — Rosser  r.  Bunn,  60  .Ua.  89. 
Oeonjid. —  State  f.  Savannah,  etc.,  C'aml 

Co..  26  Ga.  605. 

Kansas. —  JIaycs  v.  llouke,  45  Kan.  466  25 
Pac.  800. 

Maryland. —  Thomas  r.  Pord,  63  Md.  34(i, 
52  Am'.  Rep.  513. 

North  Carolina. —  State  v.  Cardwell.  '14 
N.  C.  245;  State  f.  Hunter,  27  N.  C.  369.  -14 
Am.  Dec.  41;  State  r.  Marblo.  20  N.  C.  318. 
And  see  State  r.  Wolf,  112  N.  C.  889,  17 
S.  10.  528;  Askew  r.  Wynne,  52  N.  C.  22. 
Hut  compare  these  cases  with  later  North 
Carolina  decisions  cited  iuj'ra,  note  24. 
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be  adverse  —  that  is  to  say,  under  some  claim  of  right,  real  or  pretended,^''  and  it 
must  be  exclusive,''"  with  the  owner's  knowledge  and  acquiescence,^^  continuous 
and  uninterrupted,^'^  and  exist  for  at  least  twenty  years — -the  prescriptive  period.^^ 
Other  decisions,  however,  hold  that  user  alone  however  long  continued  vests  no 
right  in  the  public.^^ 


Tcnneme. —  Woolard  v.  Clj'mcr,  .  (Oh. 
App.  1895)  35  S.  W.  1086;  Le  Roy  v.  Leonard, 
(Ch.  App.  1895)  35  S.  VV.  884.  " 

Uiiilcd  States. —  Nelson  r.  Madison,  17  Fed. 
Cas.  No.  10,110,  3  Biss.  244. 

See  15  Cent.  Dig.  tit.  "  Dedication," 
§  20. 

In  Illinois  it  has  been  held  that  a  continu- 
ous and  uninteiTupted  use  of  a  highway  by 
the  public  for  more  than  twenty  years  creates 
a  prescriptive  right  to  the  use  of  the  road. 
No  mention  of  dedication  was  made  in  the 
case  so  liolding.  Lewiston  r.  Proctor,  27  111. 
414.  For  Illinois  cases  basing  a  presumption 
of  dedication  on  adverse  user  for  the  period 
prescribed  by  statute  as  necessary  to  bar  an 
action  for  the  recovery  of  real  estate  see 
infra,  VII,  D,  4,  b. 

In  Maine  the  acquisition  of  public  ease- 
ments by  dedication  is  distinguished  from  ac- 
quisition by  dedication,  but  the  same  general 
result  is  reached  in  holding  that  in  order  to 
acquire  a  right  of  way  by  prescription  the 
user  must  be  adverse  and  continue  at  least 
twenty  years.  Mayberry  v.  Standish,  56  Me. 
342. 

In  Massachusetts  a  highway  may  be  proved 
by  long  and  continued  use  and  enjoyment  by 
the  public,  upon  the  ground  that  a  conclusive 
presumption  arises  from  such  use  that  it  has 
been  originally  laid  out  or  established  by  com- 
petent authority  (Com.  r.  Coupe,  128*  Mass. 
63;  Com.  v.  Be'lding,  13  Mete.  10;  Folger  v. 
Worth.  19  Pick.  108;  Sprague  f.  Waite,  17 
Pick.  309;  Stedman  v.  Southbridge,  17  Pick. 
162:  Reed  v.  Northfield.  13  Pick.  94,  23  Am. 
Dec.  662 ;  Com.  v.  Low,  3  Pick.  408 ;  Com.  v. 
Newbury,  2  Pick.  51),  but  the  view  is  taken 
that  ways  by  prescription  and  ways  by  dedi- 
cation rest  upon  entirely  different  principles. 
The  first  is  established  upon  evidence  of  user 
by  the  public,  adverse  and  continuous  for  a 
period  of  twentj^  years  or  more ;  from  which 
use  arises  a  presumption  of  a  reservation  or 
grant,  and  the  acceptance  thereof,  or  that  it 
has  been  laid  out  by  the  proper  authorities, 
of  which  no  record  exists.  The  second  is 
created  by  the  permission  or  gift  of  the  owner, 
and,  upon  the  acceptance  of  such  gift  by  the 
public  authorities,  it  becomes  a  way  and  the 
owner  cannot  withdraw  his  dedication.  Com. 
V.  Coupe,  128  Mass.  63.  It  has  also  been  de- 
clared that  a  public  tovrnwuj  can  be  estab- 
lished only  in  the  manner  prescribed  by  stat- 
ute, laying  out  by  the  selectmen,  and  a  record 
of  the  establishment  of  such  way  cannot  be 
presimied  from  user  for  any  length  of  time. 
Com.  f.  Low,  3  Pick.  408 ;  Cona  v.  Newberry, 
2  Pick.  51.  There  are,  however,  decisions 
which  seem  to  sanction  the  doctrine  that  a 
townway  may  imder  certain  circumstances 
be  proved  by  prescription,  or  by  the  pre- 
sumption arising  from  user.     See  Com.  v. 


Belding,  13  Mete.  10;  Stedman  v.  South- 
bridge,  17  Pick.  162. 

In  England  it  lias  been  held  that  dedica- 
tion may  be  presumed  from  iminterrupted 
enjoyment  for  great  length  of  time.  Reg.  v. 
East  Mark,  11  Q.  B.  877,  3  Cox  C.  C.  60,  12 
Jur.  332,  17  L.  J.  Q.  B.  177,  63  E.  C.  L.  877  ; 
Rex  V.  Lloyd,  1  Campb.  260,  10  Rev.  Rep.  074. 
It  has  been  held,  however,  that  user  is  merely 
evidence  of  intent  to  dedicate,  and  that  a 
single  act  of  interruption  by  the  owner  is  of 
much  more  weight  upon  a  question  of  in- 
tention than  many  acts  of  enioyment.  PooJe 
V.  Huskinson,  11  M.  &  W.  827. 

19.  A  labama. — Gage  v.  Mobile,  etc.,  R.  Co., 
84  Ala.  224,  4  So.  415. 

Kentucky. —  Bowman  v.  Wickliffe,  15 
B.  Mon.  84. 

Maryland. —  Browne  v.  Baltimore  M.  E. 
Church,  37  Md.  108;  Day  v.  Allender,  22 
Md.  511.  "If  the  enjoyment  can  be  referred 
to  the  license  of  the  party  over  Avliose  lands 
the  right  of  way  is  claimed,  or  can  be  placed 
upon  any  other  footing,  than  a  claim  or  as- 
sertion of  right,  it  will  repel  the  presumption 
of  a  grant.''  Browne  r.  Baltimore  M.  E. 
Church,  37  Md.  108,  119. 

Tennessee. —  Sharp  v.  Mynatt,  1  Lea  375 ; 
Jackson  v.  State,  6  Coldw.  532. 

United  States. —  Nelson  Madison,  17  Fed. 
Cas.  No.  10,110,  3  Biss.  244. 

20.  Nelson  r.  Madison,  17  Fed.  Cas.  No. 
10,110',  3  Biss.  244. 

21.  Kennedv  r.  Cumberland,  65  Md.  514,  9 
Atl.  234,  57  Am.  Rep.  346;  Missouri  Insti- 
tute, etc.  V.  Haw,  27  Mo.  211;  Nelson  v. 
Madison,  17  Fed.  Cas.  No.  10,110',  3  Biss.  244; 
Robertson  r.  Wellsville,  20  Fed.  Cas.  No, 
11,930,  I  Bond  81. 

22.  Kennedy  v.  Cumberland,  65  Md.  514,  9 
Atl.  234,  57  Am.  Rep.  346;  Thomas  v.  Ford, 
63  Md.  346,  52  Am.  Rep.  513;  Gore  v.  Brn- 
baker,  55  Md.  87 ;  BroAvne  v.  Baltimore  M.  E. 
Church,  37  Md.  108 ;  Day  i\  Allender,  22  Md. 
511. 

23.  Bessemer  Land,  etc.,  Co.  v.  Jenkins, 
111  Ala.  135,  18  So.  565.  56  Am.  St.  Ren. 
26;  Steele  v.  Sullivan,  70  Ala.  589;  Rosser 
v.  Bunn,  66  Ala.  89;  Hoole  v.  Atty.-Gen.,  22 
Ala.  190;  Oliphant  t'.  Atchison  County,  18 
Kan.  386 ;  Kennedj'  v.  Cumberland,  65  Md. 
514,  9  Atl.  234,  57  Am.  Rep.  346;  Missouri 
Institute,  etc.  v.  How,  27  Mo.  211. 

24.  Thus  in  Louisiana,  where  there  is  a 
special  statute  on  the  subject  providing  that 
"  discontinuous  servitudes  whetlier  apparent 
or  not,  can  be  established  only  by  a  title,"  and 
that  "  immemorial  possession  itself  is  not 
sufficient  to  acquii'e  them."  mere  user  by  the 
public  of  a  road  no  matter  how  long  con- 
tinued does  not  establish  any  right  in  the 
public  to  the  road.  Torres  v.  Falgoust,  o7 
La.  Ann.  497 ;  Morgan  v.  Lombard,  26  La. 
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b.  User  For  Period  Prescribed  by  Statute  as  Bar  to  Real  Action.    A  ]ar;/e 

class  of  cases  hold  that  user  by  the  public  of  land  for  a  pei-iod  equal  to  that  pro- 
scrif^ed  by  the  statutes  of  limitation  as  a  bar  to  actions  for  the  recovery  of  laud 
raises  the  presumption  of  a  dedication  or  grant  to  the  public.^''  The  presumption 
so  raised  lias  in  a  number  of  cases  been  held  conclusive  to  establish  al^solutely 
a  right  to  an  easement  in  the  public.^''  Nevertheless  to  create  any  title  in  the 
public  the  use  must  be  adverse  and  under  a  claim  of  right.^    It  must  also  be 


Ann.  462;  Grossman  v.  Vignaud,  14  La.  173. 
And  see  MeCeaiiey  v.  Lemennier,  40  La.  Ann. 
253,  3  So.  649.  By  the  express  terms  of  this 
statute  a  road  (which  is  an  interrupted  ser- 
vitude, and  which  requires  the  act  of  man  to 
be  exercised)  cannot  be  established  by  pre- 
scription.   Grossman  v.  Vignaud,  14  La.  173. 

In  Delaware  it  is  held  that  the  public  do 
not  acquire  an  easement  in  land  by  user  for 
the  prescriptive  period  but  that  such  user  is 
evidence  of  dedication.  State  v.  Reybold,  5 
Harr.  (Del.)  484. 

In  North  Carolina  tliere  are  decisions  to 
the  effect  that  in  addition  to  user  for  the 
prescriptive  period  the  proper  public  author- 
ities must  have  exerted  control  over  the  land 
for  that  period  State  v.  Fisher,  117  N.  G. 
733,  23  S.  E.  158;  Kennedy  v.  Williams,  87 
N.  G.  6;  Boyden  v.  Achenbach,  79  N.  C.  539. 
And  see  State  v.  Purify,  86  N.  G.  681.  These 
decisions  it  will  be  noticed  are  in  eonfliet  with 
earlier  North  Carolina  decisions  set  out 
supra,  note  18,  in  this  section.  "  The  continu- 
ous use  by  the  people  living  in  the  neighbor- 
hood or  in  the  State  for  a  period  of  even 
sixty  years  does  not  deprive  the  owner  of  hid 
right  to  resume  control,  nor  does  it  devolve 
upon  the  properly  constituted  authorities  of 
the  county  or  the  town,  as  the  case  may  be, 
the  duty  with  the  incidental  expense  to  the 
jjublic  of  its  reparation."  State  v.  Fisher, 
117  N.  G.  733,  739,  23  S.  E.  158. 

In  Virginia  it  has  been  held  that  where  no 
public  or  private  interests  have  been  ac- 
quired upon  the  faith  of  the  dedication,  the 
mere  user  by  the  public  of  the  supposed  street 
or  alley,  although  long  continued,  should  be 
regarded  as  a  mere  license,  revocable  at  the 
pleasure  of  the  owner ;  unless  there  be  evi- 
dence of  an  express  dedication ;  or  unless,  in 
connection  with  such  long-continued  user,  the 
way  has  been  by  the  proper  town  authority 
recognized  as  a  street,  so  as  to  give  notice 
that  a  claim  to  it  as  an  easement  was  as- 
.serted.  Harris  v.  Gom.,  20  Gratt.  833.  And 
see  Com.  v.  Kelly,  8  Gratt.  632. 

25.  Arkansas. —  Howard  v.  State,  47  Ark. 
431,  2  S.  W.  331. 

California. —  Schwerdtle  p.  Placer  County, 
108  Gal.  589,  41  Pac.  448.  And  see  Siin 
Francisco  v.  Scott,  4  Gal.  114. 

Illinois. —  Kyle  v.  Logan,  87  111.  64;  Dan- 
iels V.  People,  21  Jll.  430;  Green  r.  Oakes,  17 
111.  240;  Maltinan  r..  Cliicago,  etc.,  K.  Co.,  41 
111.  App.  229;  Toof  r.  Decatur,  19  ill.  App. 
204. 

Joii-a. —  (icar  r.  (Chicago,  etc.,  R.  Co.,  30 
Iowa  23;  Mandcrschid  v.  I)iil)ii<nie,  29  lowi 
73,  4  Am.  I{('p.  106;  lOwc.ll  v.  Crccnwoml,  26 
Iowa  377;  OriHtott  v.  Murray,  22  Iowa  457. 

Krnluolcy. —  Hciill   v.  Clo'rc,  0  Bush  670; 
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Greenup  County  v.  Maysville,  etc.,  R.  Co.,  21 
S.  VV.  .351,  14  Ky.  L.  Rep.  699. 

Mississippi. —  New  Orleans,  etc.,  R.  Co. 
Moye,  39  Miss.  374. 

Mi-'isouri. —  Price  v.  Breckenridge,  92  Mo. 
378,  5  S.  W.  20;  State  v.  Walters,  69  Mo. 
463. 

Neh7'aska. —  Po.stal  v.  Martin,  (1903)  95 
N.  W.  8;  Shaffer  v.  StuU,  32  Nebr.  94.  4S 
N.  W.  882;  Rube  v.  Sullivan,  23  Nebr.  779, 
37  N.  W.  666. 

New  Jersey. —  Wood  v.  Hurd,  34  N.  J.  L. 
87;  Smith  v.  State,  23  N.  J.  L.  130. 

Pennsylvania. —  Weiss  t'.  South  Bethlehem 
Borough,  136  Pa.  St.  294,  20  Atl.  801. 

Vermont. —  Morse  v.  Ranno,  32  Vt.  600. 

West  Virginia. —  Smith  v.  Cornelius,  41 
W.  Va.  59,  23  S.  E.  599,  30  L.  R.  A.  747. 

United  States. —  District  of  Columbia  v. 
Robinson,  180  U.  S.  92,  21  S.  Ct.  283.  45  L.  od. 
440. 

See  15  Gent.  Dig.  tit.  "Dedication,  §  20 
et  seq. 

26.  Schwerdtle  v.  Placer  County,  108  Cal. 
589,  41  Pac.  448;  Onstott  v.  Murray,  22  Iowa 
457 ;  Greenup  County  v.  Maysville,  etc.,  R. 
Co.,  21  S.  W.  351,  14  Ky.  L.  Rep.  699;  Smith 
V.  State,  23  N.  J.  L.  130. 

27.  Arkansas. —  Jones  v.  Phillips,  59  Ark. 
35,  26  S.  W.  386. 

Illinois. —  Chicago  v.  Chicago,  etc.,  R.  Co., 
152  111.  561,  38  N.  E.  768. 

Iowa. —  State  r.  Tucker,  36  Iowa  485;  Dan- 
iels V.  Chicago,  etc.,  R.  Co.,  35  Iowa  129,  14 
Am.  Rep.  490;  Onstott  v.  Murray,  22  Iowa 
457. 

Kamsas. — Topeka  v.  Gowee,  48  Kan.  345,  29 
Pac.  560. 

Kentucky. —  Beall  v.  Glore,  6  Bush  676. 

Missouri.—  Field  v.  Mark,  125  Mo.  502,  2S 
S.  W.  1004;  Price  v.  Breckenridge,  77  j\Io. 
447;  Stacey  v.  Miller,  14  Mo.  478,  55  Am. 
Dec.  112;  Rosenberger  v.  Miller,  01  Mo.  App. 
422, 

iVe/))-asfca,— Postal  v.  Martin,  (1903)  95 
N.  W.  8. 

Netv  Jersey. —  Wood  v.  Hurd,  34  N.  J.  L. 
87. 

Ohio. —  Penquite  v.  Lawrence,  1 1  Ohio  St. 
274. 

Pennsylvania. —  Weiss  v.  vSouth  Bethlehem 
Borough,  136  Pa.  St.  294,  20  Atl.  801. 

Soulh  CoA-olina. —  Hutto  c.  Tindall,  6  Ricli. 
396. 

United  States^ — District  of  Columbia  w 
Robinson,  180  U.  S.  92,  21  S.  Gt.  283,  45 
L.  ed.  440;  Boston  v.  Leeraw,  17  How.  42!?, 
15  L.  ed.  118;  Irwin  Dixion,  9  How.  10,  13 
L.  ed.  25. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  21 
cl  seq. 
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exclusive,^*  with  the  knowledge  and  acquiescence  of  the  owner,  or  so  open  and 
notorious  that  he  will  be  charged  with  notice  of  tlie  nse,~^  continuous  and  uninter- 
rupted,^" and  for  a  period  at  least  equal  to  that  which  by  statute  is  a  bar  to  the 
recovery  of  real  estate.^' 

c.  User  Under  Special  Statutes  Relating-  to  Highways.  In  a  number  of  juris- 
dictions there  are  statutes  specially  providing  for  the  acquisition  and  creation  of 
public  highways  by  user.  As  the  decisions  under  these  different  statutes  have 
not  always  been  harmonious,  each  statute  and  the  decisions  arising  thereunder  will 
be  considered  separately.  The  Indiana  and  New  York  statutes  provide  that 
"  all  public  highways  which  have  been  or  may  hereafter  be  used  as  such  shall  be 
deemed  public  highways."  Under  the  Michigan  statute  providing  that  all  roads 
not  recorded  which  have  been  used  as  public  highways  ten  years  or  more  or 
which  may  liereafter  be  laid  out  and  not  recorded  and  which  shall  have  been  used 
ten  years  or  more,  shall  be  deemed  public  highways,  it  has  been  held  that  roads 


28.  Chicago  Chicago,  etc..  E.  Co.,  1.52 
111.  561,  38  N.  E.  768;  Postal  v.  Martin, 
(Nebr.  1903)  95  N.  W.  8;  Weiss  v.  South 
Bethlehem  Borough,  136  Pa.  St.  294,  20  Atl. 
801. 

29.  Chicago  v.  Chicago,  etc.^  R.  Co.,  152 
111.  561,  38  N.  E.  768;  Buncombe  v.  Powers, 
75  Iowa  185,  39  N.  W.  261;  State  v.  Mitchell, 
58  Iowa  567,  12  N.  W.  598;  State  r.  Green,  41 
Iowa  693 ;  Daniels  v.  Chicago,  etc.,  R.  Co.,  35 
Iowa  129,  14  Am.  Rep.  490;  Manderschid  v. 
Dubuque,  29  Iowa  73,  4  Am.  Rep.  196 ;  Postal 
r.  Martin,  (Nebr.  1903)  95  N.  W.  8 ;  Wilson 
r.  Hull,  7  Utah  90,  24  Pac.  799. 

30.  Howard  v.  State,  47  Ark.  431,  2  S.  W. 
331;  Chicago  v.  Chicago,  etc.,  R.  Co.,  152  111. 
561,  38  N.  E.  768;  State  v.  Tucker,  36  Iowa 
485;  Manderschid  r.  Dubuque,  29  Iowa  73,  4 
Am.  Rep.  196;  Greenup  County  v.  Maysville, 
etc.,  R.  Co.,  21  S.  W.  351,  14  Ky.  L.  Rep.  699; 
Weiss  V.  South  Bethlehem  Borough,  136  Pa. 
St.  294,  20  Atl.  801. 

31.  Colorado. —  Starr  v.  People,  17  Colo. 
458,  30  Pac.  64. 

Illinois. —  Chicago  v.  Chicago,  etc.,  R.  Co., 
152  111.  561,  38  N.  E.  768. 

Iowa. — -State  v.  Tucker,  36  Iowa  485;  Dan- 
iels V.  Chicago,  etc.,  R.  Co..  35  Iowa  129,  14 
Am.  Rep.  490:  Manderschid  v.  Dubuque,  29 
Iowa  73,  4  Am.  Rep.  196;  Onstott  v.  Murray, 
22  Iowa  457. 

Kansas. —  Topeka  v.  Cowee,  48  Kan.  345, 
29  Pac.  560. 

Mi.ssissip2)i. —  New^  Orleans,  etc.,  R.  Co.  v. 
Move,  39  Miss.  374. 

Missouri. —  Field  v.  Mark,  125  Mo.  502,  28 
S.  W.  1004;  State  v.  Walters,  69  Mo.  463; 
State  V.  Young,  27  Mo.  259;  Missouri  Insti- 
tute, etc.  V.  How,  27  Mo.  211;  Rosenberger 
V.  Miller,  61  Mo.  App.  422. 

Neii-aslca. —  Postal  v.  Martin,  (1903)  95 
N".  \^'.  8;  Shaffer  v.  Stull,  32  Nebr.  94,  48 
K  W.  882 ;  Rube  v.  Sullivan,  23  Nebr.  779,  37 
N.  W.  666;  Graham  v.  Hartnett,  10  Nebr. 
517,  7  N.  W.  280. 

New  Jersey. —  Wood  v.  Hurd,  34  N.  J.  L. 
87. 

Ohio. —  Penquite  v.  Lawrence,  II  Ohio  St. 
274. 

Pennsylvania. —  Weiss  v.  South  Bethlehem 
Borough,  136  Pa.  St.  294,  20  Atl.  801. 
[31] 


Vermor!,t. —  Morse  v.  Ranno,  32  Vt.  600. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  22. 

"The  theory  of  the  law  is,  where  proof  of 
devotion  rests  upon  user,  that  the  essential 
intention  existed  at  the  beginning  of  the  use, 
and  continued  through  the  whole  period 
necessary  to  evince  a  conclusive  dereliction, 
and  thus  the  user  for  the  whole  time  of 
limitation  must  hecessariljr  be  of  right;  there- 
fore, user  by  mere  license,  which  is  subject 
at  any  time  to  revocation,  will  afford  no 
foundation  from  which  to  presume  the  gift.'' 
Wood  V.  Hurd,  34  N.  J.  L.  87,  91. 

32.  Under  the  Indiana  statute  twenty 
years'  adverse  user  by  the  public  vests  in  it 
an  absolute  right  to  the  highway  of  which 
the  owner  cannot  divest  the  public.  Marion 
V.  Skillman,  127  Ind.  130,  26  N.  E.  676,  11 
L.  R.  A.  55;  Waltman  v.  Rund,  109  Ind.  366, 
10  N.  E.  117;  Ft.  Wayne  v.  Coombs,  107 
Ind.  75,  7  N.  E.  743;  Cleveland  v.  Obenchain, 
107  Ind.  591,  8  N.  E.  624;  Strong  v.  Ma- 
keever,  102  Ind.  578,  1  N.  E.  502,  4  N.  E.  11; 
Ross  V.  Thompson,  78  Ind.  90.  And  this  it 
is  said  is  not  because  an  intent  to  dedicate  is 
conclusively  presumed,  but  because  the  stat- 
ute of  limitations  has  divested  all  the  owner's 
right  by  destroying  his  remedy.  Marion  v. 
Skillman,  127  Ind.  130,  26  N.  E.  676,  11 
L.  R.  A.  55. 

It  is  the  twenty  years'  use  of  a  road  that 
makes  it  a  public  highway  regardless  of  its 
origin,  and  it  is  immaterial  whether  the  use 
is  with  the  consent  or  over  the  objections  of 
the  adjoining  land-owners.  Strong  Ma- 
keever,  102  Ind.  578,  1  N.  E.  502,  4  N.  E.  11 
[disapproving  Greene  County  v.  Huff,  91  Ind. 
333]. 

33.  Under  the  New  York  statute,  the  pro- 
visions of  which  are  identical  with  those  of 
Indiana,  it  is  held  that  proof  of  user  alone 
for  twenty  years  is  insufficient  to  show  a  road 
to  be  a  public  highway.  The  use  must  be 
associated  with  some  act  showing  it  to  be  a 
right  independent  of  the  will  of  the  owoier. 
The  road  must  either  be  kept  in  repair  or 
taken  charge  of  by  the  public  authorities. 
Lewis  V.  New  York,  etc.,  R.  Co.,  123  N.  Y. 
496,  26  N.  E.  357;  Speir  v.  Utrecht,  121 
N.  Y.  420,  24  N.  E.  692;  People  v.  Osborn, 
84  Hun  (N.  Y.)  441,  32  N.  Y.  Suppl.  358; 
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may  become  public  liighways  by  mere  user,'*^  that  liigliways  so  acquired  are  based 
upon  an  implied  dedication  by  the  owner/'''  and  that  user  for  this  statutory  period 
conclusively  establishes  dedication;'"  Under  the  New  Jlarnpshire  statute  pro- 
viding that  a  highway  used  as  such  for  public  travel  over  it,  other  than  travel  to 
and  from  a  toll-bridge  or  ferry,  for  twenty  years,  is  a  legal  highway,  adverse  user 
of  land  by  the  public  for  twenty  years  is  conclusive  evidence  of  the  right  t^j  so 
use  the  highway,  not  only  as  against  the  landowner  but  also  as  against  the  city  or 
town  to  be  charged  with  its  maintenance  or  repair.'*^  Under  the  Wisconsin 
statute  which  provides  that  "  all  roads  not  recorded  which  shall  have  been  used 
as  public  highways  twenty  years  or  more  and  roads  not  recorded  which  shall  here- 
after be  used  ten  years  or  more  shall  be  deemed  public  highways,"  it  lias  been 
held  that  a  continuous  and  uninterrupted  use  of  land  as  a  highway  during  the 
period  limited  in  the  statute  must  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  have  been  under  claim  of  right  and  to  create  a  j^rescriptive  right  in 
favor  of  the  public,^^  and  in  the  absence  of  an  intent  to  dedicate  the  public 
acquires  no  rights  by  user  for  less  than  the  statutory  period.''^ 

d.  User  For  Sueh  Length  of  Time  That  Interruption  Would  Affect  Private 
Rights  and  Public  Convenience.  Where  land  has  been  used  continuously  by  the 
public  with  the  owner's  acquiescence  for  such  a  length  of  time  that  private  rights 
and  the  public  convenience  and  accommodation  will  be  materially  affected  l^y  an 
interruption  of  the  enjoyment  a  dedication  will  be  presumed.*    Under  tliese  cir- 


Harriman  v.  Howe,  78  Hun  (N.  Y.)  280,  28 
N.  Y.  Suppl.  858. 

34.  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271, 
44  N.  W.  270,  18  Am.  St.  Rep.  441;  Kruger 
V.  Le  Blanc,  70  Mich.  76,  37  N.  W.  880; 
Baker  v.  Johnston,  21  Mich.  319. 

35.  Kruger  v.  Le  Blanc,  70  Mich.  76,  37 
N.  W.  880. 

36.  Campau  v.  Detroit,  104  Mich.  .560,  562, 
62  N.  W.  718,  where  it  is  said:  "We  con- 
sider the  statute  one  of  repose,  and  the  ef- 
fect of  user  of  land  as  a  higliway  by  the  pub- 
lie  is  not  dependent  upon  extrinsic  evidence 
which  might  tend  to  show  that,  while  the 
user  implied  a  dedication,  in  fact  none  was 
made."  It  is  to  be  noted  that  nothing  is 
said  in  these  cases  as  to  the  necessity  of  "  ad- 
verse user." 

37.  Stevens  v.  Nashua,  46  N.  H.  192;  In  re 
Campton,  41  N.  H.  197.  And  see  Ruland  v. 
South  Newmarket,  59  N.  H.  291. 

But  where  a  highway  has  not  been  laid  out 
agreeably  to  the  provisions  of  another  stat- 
ute rehxting  to  highways,  nothing  short  of 
twenty  years'  user  can  constitute  a  road  a 
public  highway,  no  matter  wliether  the  way 
was  dedicated  to  the  public  or  held  adversely. 
Stevens  v.  Nashua,  46  N.  H.  192;  Smith  v. 
Northumberland,  36  N.  H.  38 ;  Nortliumber- 
land  V.  Atlantic,  etc.,  R.  Co.,  35'  N.  H.  574; 
Haywood  f.  Charlestown,  34  N.  II.  23. 

38.  Hanson  x.  Taylor,  23  Wis.  547  [ovcr- 
ruling  State  v.  Joyce,  19  Wis.  90],  Dixon, 
C  •!.,  dlMRonting. 

39.  (hiniiingliam  v.  Hendricks,  89  Wis. 
032,  62  N.  W.  410. 

40.  (JonnaclicuL — Noyes  r.  Ward,  19  Conn. 
250. 

Ofori/ia. —  Macon  v.  Franklin,  12  Ci;\..  239. 

////hoi.s.— (niiciigo  i\  Wright,  69  111.  318; 
Smith       Kloni,  (M  ill.  93. 

Indid/Mh. —  !ii(liiinii|)oliM  v.  Kingsbury,  101 
Ind.  200,  51  Am.  749;  Ross  v.  Thomp- 
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son,  78  Ind.  90;  Bidinger  v.  Bishop,  76  Ind. 
244;  Mauck  v.  State,  66  Ind.  177;  Evansville 
V.  Evans,  37  Ind.  229;  Holcraft  v.  King,  25 
Ind.  352;  State  v.  Hill,  10  Ind.  219. 

Louisiana. —  Smith  v.  New  Orleans,  24  L:i. 
Ann.  20;  Saulet  v.  New  Orleans,  10  La.  Ann. 
81. 

Maine. —  State  v.  Wilson,  42  Me.  9. 

Minnesota. —  Case  v.  Favier,  12  Minn.  89. 

'New  Jersey. —  New  York,  etc..  R.  Co.  c. 
South  Amboy,  57  N.  J.  L.  252,  30  Atl.  628; 
State  V.  Central  R.  Co.,  32  N.  J.  L.  220. 

Oregon. —  Parrish  v.  Stephens,  1  Oreg. 
59. 

Pennsylvania. —  Scranton  v.  Griffin,  8  Leg. 
Gaz.  86. 

Rhode  Island. — Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  493. 

Utah. —  Whittaker  v.  Ferguson,  16  Utah 
240,  51  Pac.  980. 

yer»io/tf.— State  v.  Catlin,  3  Vt.  530,  23 
Am.  Dec.  230. 

Virginia. —  Richmond  v.  Stokes,  31  Gratt. 
713. 

United  States. —  See  Cincinnati  v.  White,  0 
Pet.  431,  8  L.  ed.  452. 

England. —  Jarvis  v.  Dean,  3  Bing.  447,  4 
L.  J.  C.  P.  0.  S.  144,  11  Moore  C.  P.  354,  11 
E  C  Tj  2*^1 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  22. 

Rule  based  on  estoppel.— "  This  doctrine 
rests  on  the  intelligible,  rational,  and  whole- 
some principle  of  the  common  law,  tliat, 
wherever  a  person  has  made  representations, 
or  ]Hirsued  a  line  of  conduct,  with  a  view  to 
lead  or  induce  others  to  adopt  a  particular 
course  of  action,  and  such  representations  ov 
conchu^t  have  produced  that  effect,  they  shall 
be  hold  to  be  binding  and  conclusive  against 
him,  and  ho  shall  not  afterwards  be  perniittcil 
to  retract  or  r('|)ii(liat('  thein,  to  the  injury  of 
those  who  have  been  induced  thus  to  act." 
Noyes     Ward,  19  Conn.  250,  265. 
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cumstances  no  specific  length  of  user  is  necessary  to  constitute  a  valid  dedication.^^ 
It  is  not  necessary  that  the  use  should  be  for  the  term  of  years  necessary  to  pre- 
sume a  grant,  but  may  be  for  a  less  term.^^  But  the  length  of  time  of  enjoyment 
is  a  fact  for  the  jury  to  consider  as  tending  to  prove  an  actual  dedication  and  an 
acceptance  by  the  public.'*^ 

e.  Public  User  of  Private  Way.  Where  the  proprietor  of  land  constructs  a 
road  over  it  for  his  own  convenience,  the  mere  user  tliereof  by  the  public,  by  suffer- 
ance of  the  proprietor,  no  matter  how  long  continued,  will  not  show  a  dedication 
of  the  way  to  the  public  use  or  vest  any  right  in  the  public  to  the  way.^  This  is 
especially  true  whei-e  the  intent  not  to  dedicate  is  evinced  by  the  maintenance  of 
gates  across  the  way,"*^  and  the  proprietor  can  prohibit  the  ^lse  at  any  time  or  dis- 
continue it  altogether  at  his  pleasure.^®    So  where  the  owner  of  land  grants  a  pri- 


41.  Parrisli  v.  Stephens,  1  Oreg.  59;  2  Dil- 
lon Mun.  Corp.  §  631. 

42.  Macon  v.  Franklin,  12  Ga.  239. 

43.  Case  v.  Favier,  12  Minn.  89. 

44.  Mabama. — Gage  v.  Mobile,  etc.,  R.  Co., 
84  Ala.  224,  4  So.  415. 

Arkansas. —  Jones  v.  Phillips,  59  Ark.  35, 
26  S.  W.  386. 

Connecticut. —  Williams  v.  New  York,  etc., 
E.  Co.,  39  Conn.  509;  Chapin  v.  State,  24 
Conn.  236. 

Illinois. —  Chicago  v.  Chicago,  etc.,  R.  Co., 
152  111.  561,  38  N.  E.  768;  Illinois  Ins.  Co. 
V.  Littlefield,  67  111.  368;  Hemingway  v. 
Chicago,  60  111.  324. 

Indimia. —  Pennsylvania  Co.  v.  Plotz,  125 
Ind.  26,  24  N.  E.  343;  Shellhouse  v.  State, 
110  Ind.  509,  11  N.  E.  484.  See  also  Talbott 
i,-.  Grace,  30  Ind.  389,  95  Am.  Dec.  704. 

Kentucky. —  Hall  v.  McLeod,  2  Mete.  98, 
74  Am.  Dec.  400. 

iUaiwe.— White  v.  Bradley,  66  Me.  254. 

Massachusetts. —  Durgin  v.  Lowell,  3  Allen 
398. 

Missouri. —  Vossen  v.  Dautel,  116  Mo.  379, 
22  S.  W.  734;  Brinck  v.  Collier,  56  Mo.  160; 
Stacev  V.  Miller,  14  Mo.  478,  55  Am.  Dec. 
112;  Coberly  v.  Butler,  63  Mo.  App.  556. 

New  York. —  People  v.  Osborn,  84  Hun  441, 
32  N.  Y.  Suppl.  358;  Carpenter  v.  Gwynn, 
35  Bari).  395 ;  Buffalo  v.  Delaware,  etc.,  R. 
Co.,  39  N.  Y.  Suppl.  4. 

Oregon. —  Lewis  v.  Portland,  25  Oreg.  133, 
35  Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
736. 

Pennsylvania. —  Frankford,  etc.,  City  Pass. 
R.  Co.  V.  Philadelphia,  175  Pa.  St.  120,  34 
Atl.  577;  Com.  v.  Barker,  140  Pa.  St.  189, 
21  Atl.  243;  Weiss  v.  South  Bethlehem  Bor- 
0U2;h,  136  Pa.  St.  394,  20  Atl.  801;  Griffin's 
Appeal,  109  Pa.  St.  150;  Gowen  V.  Philadel- 
phia Exch.  Co.,  5  Watts  &  S.  141,  40  Am. 
Dec.  489. 

Tennessee. —  Jackson  r.  State,  6  Coldw. 
532. 

Texas. —  Ramthun  v.  Halfman,  58  Tex 
551. 

Vermont. —  Morse  v.  Ranno,  32  Vt.  600. 

United  States. —  Irwin  v.  Dixion,  9  How. 
10,  13  L.  ed.  25. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  26. 

In  applying  this  doctrine,  it  has  been  uni- 
formly held  that  a  way  constructed  merely 
to  provide  convenient  access  to  the  owner's 


place  of  business,  as  for  instance  to  a  rail- 
road depot  (Williams  v.  New  York,  etc.,  R. 
Co.,  39  Conn.  509)  or  to  a  wharf  (Lewis  v. 
Portland,  25  Oreg.  133,  35  Pac.  256,  42  Am. 
St.  Rep.  772,  22.  L.  R.  A.  736;  Irwin  v.  Dix- 
ion, 9  How.  (U.  S.)  10,  13  L.  ed.  25)  or  to 
a  store  (Morse  v.  Ranno,  32  Vt.  600)  does 
not  become  a  public  way  from  user  by  the 
public  in  going  to  and  from  such  place  of 
business.  "A  license  by  a  business  man  to 
enter  his  premises,  extended  to  the  public 
to  attract  custom,  and  as  an  auxiliary  to 
the  promotion  of  such  business,  cannot  be 
construed  to  be  a  dedication  however  long 
continued."  Gage  v.  Mobile,  etc.,  R.  Co.,  84 
Ala.  224,  226,  4  So.  415.  So  also  in  apply- 
ing the  general  rule  it  has  been  held  that 
where  adjoining  landowners  agree  to  reserve 
an  alley  between  their  premises  for  their 
own  use,  the  fact  that  the  same  for  years  is 
open  to  the  public  use  and  that  in  several 
conveyances  it  is  described  as  an  alley  will 
not  make  it  a  public  easement  (Illinois  Ins. 
Co.  V.  Littlefield,  67  111.  368),  and  that  the 
leaving  a  lane  open  through  one's  farm  to 
accommodate  his  own  premises  and  his  neigh- 
bors' cannot  be  construed  as  anything  more 
than  a  mere  license  revocable  at  any  time 
(Coberly  v.  Butler,  63  Mo.  App.  556;  Jackson 
r.  State,  6  Coldw.  (Tenn.)  532). 

45.  .Arkansas. —  Jones  v.  Phillips,  59  Ark. 
35,  26  S.  W.  386. 

loiva. —  State  v.  Green,  41  Iowa  693. 
Maine. —  Cyr  v.  Madore,  73  Me.  53. 
Missouri. —  Field  v.  Mark,  125  Mo.  502,  28 
S.  W.  1004. 

Wisconsifi. —  Jones  v.  Davis,  35  Wis.  376. 

46.  Hall  V.  McLeod,  2  Mete.  (Ky.)  98,  74 
Am.  Dee.  400;  Coberly  v.  Butler,  63  Mo.  App. 
556;  Com.  v.  Barker,  140  Pa.  St.  189,  21 
Atl.  243. 

"A  different  doctrine  would  have  a  tendency 

to  destroy  all  neighborhood  accommodation 
in  the  way  of  travel ;  for  if  it  were  ■  once 
understood  that  a  man,  by  allowing  his  neigh- 
bor to  pass  through  his  farm  without  ob- 
jection over  the  passway  which  he  used  him- 
self, would  tLereby,  after  the  lapse  of  twenty 
or  thirty  years,  confer  a  right  on  him  to 
require  the  passway  to  be  kept  open  for  his 
benefit  and  enjoyment,  a  prohibition  against 
all  such  travel  would  immediately  ensue." 
Hall  r.  McLeod,  2  Mete.  (Ky.)  98,  101,  74 
Am.  Dec.  400. 
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vate  right  of  way  over  liis  land  to  iieigliboring  owners,  tlie  mere  fact  tliat  it  Ib 
used  witliout  objection  by  others  going  to  and  from  their  own  lands  does  not 
estaljlisli  a  dedication.*' 

f.  User  of  Uninclosed  Wild  Land.  A  dietinction  is  very  generally  observfi^l 
between  the  claim  of  a  way  through  inclosed  and  cultivated  land  and  of  a  wav 
over  UTiinclosed  woodland.*^  It  is  very  generally  held  that  user  by  the  public  of 
uninclosed  wild  lands,  no  matter  for  how  long  a  period  it  may  be  continued,  raises 
no  presumption  of  dedication  and  confers  no  right  in  the  jiublic  as  against  tlie 
proprietor  of  the  land/^ 

g.  Necessity  of  User  by  General  Public.  While  the  uninterrupted  use  and 
enjoyment  of  land  as  a  road  or  way  by  a  limited  number  of  persons  for  a  suffi- 
cient length  of  time  may  establish  a  private  right  of  way,  it  is  manifest  that  no 
public  easement  would  arise  from  such  user.^^  In  order  to  acquii-e  a  j^ublic  ease- 
ment the  user  must  be  by  the  public  at  large.^^ 

h.  Necessity  of  User  Along  Definite  Line.  In  order  that  user  by  the  puljlic 
may  create  a  way  by  dedication  or  prescription  the  travel  must  be  confined  to  a 
definite  and  specific  line.^^  No  public  easement  can  be  acquired  where  the  line 
of  travel  varies  to  a  considerable  extent,^^  or  where  the  owner  of  the  land  him- 
self frequently  changes  the  position  of  the  road  or  pass-way,^  whicli  fact  itself 


47.  Silva  V.  Spangler,  (Cal.  1896)  43  Pae. 
617.  See  also  State  v.  McCabe,  74  Wis.  481, 
43  N.  W.  322. 

48.  Hutto  %.  Tindalb  6  Rich.  (S.  C.)  396. 

49.  A  labama. —  Tutwiler  v.  Kendall,  113 
Ala.  664,  21  So.  332;  Eosser  i:.  Bunn,  66  Ala. 
89;  Sultzner  v.  State,  43  Ala.  24;  Hoole  V. 
Atty.-Gen.,  22  Ala.  190. 

Illinois  —  Herhold  v.  Chicago,  108  III.  467  ; 
Kyle  V.  Logan,  87  111.  64;  Warren  r.  Jackson- 
ville, 15  111.  236,  58  Am.  Dec.  610;  Peyton 
V.  Shaw,  15  111.  App.  192:  Fox  v.  Virgin,  11 
111.  App.  513;  Harper  v.  Dodds,  3  111.  App. 
331. 

Indiana. —  Phipps  v.  State,  7  Blackf.  512. 

loioa. —  State  v.  Kansas  City,  etc.,  R.  Co., 
45  Iowa  139. 

Kentucky. —  Bowman  v.  Wickliflfe,  15  B. 
Mon.  84. 

Nebraska. —  Rube  v.  Sullivan,  23  Nebr.  779 ; 
37  N.  W.  666;  Rathman  v.  Norenberg,  21 
Nebr.  467,  32  N.  W.  305;  Graham  t:  Hart- 
nett,  10  Nebr.  517,  7  N.  W.  280. 

Neio  York. —  Harriman  v.  Howe,  78  Hun 
280,  28  N.  Y.  Suppl.  858;  Matter  of  Hand 
St.,  52  Hun  206,  5  N.  Y.  Suppl.  158. 

South  Carolina. —  Hutto  v.  Tindall,  6  Rich. 
396. 

Tennessee. —  Russell  v.  State,  3  Coldw. 
119;  Hewitt  V.  Pulaski,  (Ch.  App.  1895)  36 
S.  W.  878. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Montgomery, 
85  Tex.  64,  19  S.  W.  1015. 

IJlnh. —  Wliittaker  v.  Ferguson,  16  Utah 
240,  51  Pivc.  980;  Wilson  'V.  Hull,  7  Utali 
!)0,  24  Pi.c.  799. 

Contra. —  Won'all  v.  Rhoadg,  2  Whart. 
(Pa.)  427,  30  Am.  Dec.  274. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  24. 

In  Connecticut  in  caHe  of  uninclosed  and 
iiiicnil  iviilcd  land,  dedication  by  tlie  owners 
ciiM  he  I'oMiid  upon  mere  user  of  I  lie  roiid  by 
tlic  |iul)lic:  liiil  tlu^  fi\('t  that  land  over  wliicli 
a  way  by  <lcdica.ti()ii  is  c^laimed  is  uninclosed 
woodland  on/^lit,  gi-eatly  to  weaken  and  often 
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to  overcome  the  presumption  of  an  intention 
to  dedicate  to  be  derived  from  the  use.  Ely 
V.  Parsons,  55  Conn.  83,  10  Atl.  499. 

The  mere  failure  to  manifest  an  objection 
under  such  circumstances  '■  does  not  author- 
ize an  inference  that  the  mind  of  the  owner 
consents.  The  inference  in  that  case  is  that 
the  proprietor  did  not  understand  that  the 
land  was  being  appropriated  for  the  perma- 
nent use  of  the  public  as  a  highwav."  Wil- 
son V.  Hull,  7  Utah  90,  92,  24  Pa'c.  799. 

"When  the  way  passes  over  woodland, those 
who  travel  over  it  commit  no  trespass,  (at 
least  not  until  after  notice  to  desist.)  and 
subjects  the  o^^'ner  to  no  loss  or  inconven- 
ience. To  prohibit  them  would  be  considered 
churlish;  and  would  be  ineffectual,  unless  a 
constant  watch  was  kept  to  prevent  them. 
And  to  require  the  o%vner  to  secure  his  land 
against  an  adverse  ciaim,  by  a  use  not  ac- 
tionable, of  a  way  over  it,  would  to  that 
extent,  exclude  his  property  from  the  pro- 
tection of  the  law."  Hutto  v.  Tindall,  0 
Rich.   (S.  C.)  396,  400. 

50.  Tupper  «.  Huson,  46  Wis.  646.  1  N.  W. 
332. 

51.  Harper  v.   Dodds,   3   HI.   App.  331; 
Tupper  V.  Huson,  46  Wis.  646,  1  N.  W.  332. 
And  see  also  People  t\  Osborn,  84Hun(N.  Y.) 
441,  32  N.  \.  Suppl.  358. 

52.  Colorado. —  Starr  v.  People,  17  Colo. 
458,  30  Pac.  64. 

Delaware. —  State  r.  Thomas,  4  Harr.  568. 

Illinois.— Ottawix  r.  Ycntzer,  160  III.  .509, 
43  N.  E.  601;  Gentleman  v.  Soule,  32  111. 
271,  83  ±un.  Doc.  204. 

^oiith  Carolina. —  Turnbull  v.  Rivers,  3 
Mc(^ord  131,  15  Am.  Dec.  622. 

England. —  Chai)man  r.  Cripps.  2  F.  &  F. 
861; 'Schwinov  r.  Dowell,  2  F.  &  F.  845. 

See  15  (Vnt.  Dig.  tit.  "  Dedication,"  §  25. 

53.  Stale  r.  Thomas,  4  Harr.  (Del.)  568; 
Owens  r.  Crossett,  105  111.  354. 

54.  Bowman  r.  Wicklill'e,  15  B.  Mon.  (Ky.) 
84.     And   see   llibberd   v.   Mellville,  (Cal. 
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creates  the  presumption  that  no  right  was  claimed  by  others. Nevertheless 
slight  deviations  in  the  line  of  travel  leaving  the  road  substantially  the  same  will 
not  destroy  the  rights  of  the  public.'^" 

E.  Province  of  Court  and  Jupy  —  1.  Questions  For  Court.  It  is  the  prov- 
ince of  the  court  to  instruct  the  jury  what  facts  are  relevant  and  what  facts  if 
believed  by  them  would  constitute  a  valid  dedication/'''  and  if  the  facts  are  undis- 
puted it  is  for  the  court  to  decide  whether  there  has  been  a  dedication.^^  So 
where  a  statutory  dedication  is  claimed  it  is  for  the  court  to  construe  the  same 
and  determine  whether  there  has  been  a  sufficient  compliance  with  the  statutes.^* 
It  is  also  for  the  court  to  construe  and  determine  the  effect  of  deeds,  by  which  it 
is  claimed  a  dedication  must  be  made.''" 

2.  Questions  For  Jury,  The  decisions  very  generall}'  lay  down  the  rule  that 
the  question  whether  an  easement  has  been  created  by  dedication  is  a  question  of 
fact  to  be  submitted  to  and  passed  upon  by  the  jury  and  not  a  mere  question  of 
law  to  be  decided  by  the  court/^  provided  of  course  the  facts  are  not  in  dis- 


1893)  33  Pac.  201,  where  it  was  held  that  a 
road  wliich  has  been  changed  from  time  to 
time  for  its  whole  length  by  the  owner,  which 
lias  been  barred  by  several  gates,  to  be 
opened  and  closed  by  persons  passing  over 
it,  and  which  for  twelve  years  had  no  work 
done  on  it  or  money  expended  on  it  by  the 
road  overseers,  is  not  a  highway  by  dedica- 
tion. 

55.  Bo\\Tnan  r.  Wickliffe,  15  B.  Mon.  (Ky.) 
84. 

56.  Arkansas. —  Howard  v.  State,  47  Ark. 
431,  2  S.  W.  331. 

Illinois. —  Gentlemen  v.  Soule,  32  111.  271, 
83  Am.  Dec.  264. 

lotoa. —  Kelsey  v.  Furman,  36  Iowa  614. 

Oregon. —  Douglas  County  Road  Co.  v. 
Abraham,  5  Oreg.  318. 

Texas. —  Compton  v.  Waco  Bridge  Co.,  62 
Tex.  715. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  25. 

57.  Maemier  v.  Carroll,  46  Md.  193 ;  Down- 
end  i\  Kansas  City,  71  Mo.  App.  529;  Wood 
V.  Kurd,  34  N.  J.  L.  87. 

58.  Harding  v.  Hale,  61  111.  192;  Kennedy 
r.  Cumberland,  65  Md.  514,  9  Atl.  234,  57 
Am.  Rep.  346. 

59.  Wolfe  V.  Sullivan,  133  Ind.  331,  32 
N.  E.  1017;  Miller  v.  Indianapolis,  123  Ind. 
196,  24  N.  E.  228;  Evansville  v.  Page,  23 
Ind.  525;  Hanson  v.  Eastman,  21  Minn.  509; 
Sanborn  v.  Chicago,  etc.,  R.  Co.,  16  Wis.  19. 

If  the  plat  is  not  in  the  strict  and  narrow 
sense  of  the  word  a  written  instrument,  it 
is  so  closely  analogous  to  one  as  to  fall 
within  the  reason  of  and  be  governed  by  the 
general  rule  which  confides  the  construction 
of  written  instruments  to  the  court  and  not 
to  a  jui-y.  Hanson  v.  Eastman,  21  Minn. 
509. 

Where  the  plat  is  not  executed  pursuant  to 
the  statute,  but  is  used  merely  to  show  an  in- 
tent to  dedicate  along  with  other  facts  and 
circumstances,  it  is  not  for  the  court  to  de- 
termine the  force  and  effect  of  the  plat,  but 
the  whole  question  should  be  left  to  the  jury, 
by  analogy  to  the  rule  that  if  a  contract  be 
shown  partly  by  writing  and  partly  by  parol 
the  entire  question  must  sro  before  the  jurv. 
Downer  v.  St.  Paul,  etc.,  R"  Co.,  23  Minn.  271. 


60.  See  Baltimore  v.  Fear,  82  Md.  246,  33 
Atl.  637;  Pitts  v.  Baltimore,  73  Md.  326,  2L 
Atl.  52 ;  Vicksburg  v.  Marshall,  59  Miss.  563 
Talbott  r.  Richmond,  etc.,  R.  Co.,  31  Grafts 
(Va.)  685. 

61.  California. — Harding  v.  Jasper,  14  Cal. 
642. 

Colorado. —  Ward  v.  Farwell,  6  Colo.  66> 

Connecticut. —  Hartford  V.  New  York,  ete., 
R.  Co.,  59  Conn.  250,  22  Atl.  37;  Green  v. 
Canaan,  29  Conn.  157. 

Illinois.— Elgin  v.  Beckwith,  119  111.  367, 
10  N.  E.  558;  Harding  v.  Hale,  61  111.  192; 
Grube  v.  Nichols,  36  111.  92;  Alvord  v.  Ash- 
ley, 17  111.  363;  Gerhards  v.  Johnson,  105 
111.  App.  65 ;  Maltman  v.  Chicago,  etc.,  R. 
Co.,  41  111.  App.  229. 

Indiana. —  Tucker  r.  Conrad,  103  Ind.  349,, 
2  N.  E.  803;  Indianapolis  v.  Kingsbury,  lOL 
Ind.  200,  51  Am.  Rep.  749. 

Kentucky. — Greenup  County  r.  Maysville, 
etc.,  R.  Co.,  21  S.  W.  351,  14  Ky.  L.  Rep.  699. 

Michigan. —  Adams  v.  Iron  Cliffs  Co.,  78 
Mich.  271,  44  N.  W.  270,  18  Am.  St.  Rep.  441. 

Minnesota. —  Morse  V.  Zeize,  34  Minn.  35, 
24  N.  W.  287;  Case  v.  Favier,  12  Minn.  89. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  i\ 
Moye,  39  Miss.  374. 

Nebraska. —  Langan  v.  Whalen,  (1903)  93 
N.  W.  393. 

Neto  Jersey. —  Atlantic  City  v.  Groff,  (Err. 
&  App.  1903)  54  Atl.  800. 

New  York. —  Flack  v.  Green  Island,  122 
N.  Y.  107,  25  N.  E.  267;  McVee  v.  Water- 
town,  92  Hun  306,  36  N.  Y.  Suppl.  870; 
Gould  V.  Glass,  19  Barb.  179. 

Vermont. —  Folsom  v.  Underbill,  36  Vt. 
580. 

Wisconsin. —  Eastland  v.  Togo,  58  Wis. 
274,  16  N.  W.  632;  Gardiner  v.  Tisdale,  2 
Wis.  153,  60  Am'.  Dec.  407. 

United  States. —  District  of  Columbia  v~ 
Robinson,  180  U.  S.  92,  21  8.  Ct.  283,  45 
L.  ed.  440;  Boston  v.  Lecraw,  17  How.  426, 
15  L.  ed.  118. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  88. 

The  questions  of  the  intention  of  the  land- 
owner, of  the  significance  of  his  conduct  in. 
the  premises,  and  of  the  public  acceptance 
are  addressed  in  a  rather  unusual  degree  to 
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piite,*'^  tliat  is  to  say,  the  question  of  intent"^  tlie  fact  of  dedication,^  and  the  accept- 
ance'^'^  are  questions  of  fact  to  be  decided  I»y  the  jury.  Tliere  are,  however, 
cases  wliicli  declare  tliat  tlie  question  whether  dedication  lias  or  has  not  been 
made  is  a  mixed  question  of  law  and  fact  to  be  found  by  the  jury  under  direc- 
tions of  the  court  on  consideration  of  all  the  circumstances  of  the  case,  and  this  is 
pei'haps  a  more  accurate  statement  of  tlie  rule."'^  It  is  also  for  the  jury  to  deter- 
mine the  territorial  limit  and  boundaries  of  the  property  dedicated.'" 

VIII.  Operation  and  Effect  of  Dedication. 

A.  Construction  of  Dedication.  In  all  cases  the  dedication  must  be  under- 
stood and  construed  with  reference  to  the  objects  and  purposes  for  which  it  was 
made,''^  and  effect  given  to  the  dedication  to  the  full  extent  intended  by  the  grant- 
Qj.g_69  Where  a  dedication  is  made  by  two  instruments  (a  recorded  public  act  and 
a  map)  they  may  be  considered  and  examined  together  in  order  to  determine  the 
completeness  and  sufSciency  of  the  dedication.™  In  determining  whether  prop- 
erty has  been  dedicated  a  plat  of  the  town  as  originally  laid  out  and  recorded  will 
prevail  over  a  plat  recorded  and  adopted  by  the  legislature  since  the  beginning  of 
an  action  to  determine  the  question.'^^  "Where  a  dedication  is  made  by  a  plat  the 
plat  will  prevail  over  a  certificate  annexed  thereto  in  determining  the  location  of 
the  property.'''^  If  in  making  the  dedication  the  dedicator  uses  words  which  have 
a  well  defined  meaning,  he  is  precluded,  as  is  the  dedicatee,  by  the  meaning  of 
such  words.''^ 

B.  Rig-ht  OF  Title  Aequiped — 1.  Under  Common-Law  Dedication.  Where 
the  owner  of  property  makes  a  common-law  dedication,  the  ultimate  fee  remains 
unaffected  thereby.''''  The  effect  of  a  common-law  dedication  is  not  to  deprive  a 
party  of  title  to  his  land  but  to  estop  him  while  the  dedication  continues  in  force 


the  plain  common  sense  of  a  jury,  to  their 
knowledge  of  human  nature,  and  their  ob- 
servation of  the  way  things  are  ordinarily 
done.  Morse  f.  Zeize,  34  Minn.  35,  24  N.  W. 
287 

62.  Harding  v.  Hale,  61  111.  192. 

63.  Grube  v.  Nichols,  36  111.  92;  Case  v. 
Favier,  12  Minn.  89. 

64.  v\^ard  v.  Farwell,  6  Colo.  66. 

65.  Hartford  v.  New  York,  etc.,  R.  Co.,  59 
Conn.  250,  22  Atl.  37 ;  Flack  v.  Green  Island, 
122  N.  Y.  107,  25  N.  E.  267. 

66.  Kennedy  v.  Cumberland,  65  Md.  514,  9 
Atl.  234,  57  Am.  Rep.  346;  Downend  v. 
Kansas  City,  71  Mo.  App.  529;  Wood  v. 
Hurd,  34  N.  J.  L.  87.  The  jury  are  not  the 
tribunal  to  determine  Avhat  would  constitute 
a  legal  dedication  of  a  way  to  public  use. 
They  are  competent  to  find  the  existence  of 
facts  to  fulfil  the  definition  of  what  would 
constitute  such  a  dedication  but  not  to  deter- 
mine the  definition  itself.  Maenner  r.  Car- 
roll, 46  Md.  193. 

67.  Tail'  V.  State,  39  Conn.  82;  Elgin  v. 
P.eekwitli,  119  111.  367,  10  N.  E.  558;  Alvord 
X.  Ashley,  17  111.  303;  Barclay  r.  Howell,  0 
Pet.  (U.  S.)  498,  8  L.  ed.  477. 

68.  Godfrey  r.  Alton,  12  111.  29,  52  Am. 
Dec.  470. 

69.  Derby  r.  Allinc,  40  Conn.  410. 
Where  the  alleged  dedication  is  made  by 

a  plat  which  contains  ambiguous  or  doubtful 
statements  as  to  tlu;  oxt(Mit  of  the  di'dicatlou 
intended,  tlic  <'f)iitci)i|i()raii<'()Urt  and  mibsr- 
qucnt  nctH  of  I  be  pii  rlicH  iiiiiy  bo  coiiMiilci'cd 
to  hIiow  tlicir  intention  in  iirid  llic  cnnHtnic- 
tion  put  by  tbcm  on  the  dcilical  ion.  iSlirevc- 
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port  V.  Drouin,  41  La.  Ann.  867,  6  So.  656. 
And  see  McNeil  v.  Hicks,  34  La.  Ann.  1090. 

70.  Armistead  v.  Vicksburg,  etc.,  R.  Co.,  47 
La.  Ann.  1381,  17  So.  888.  And  see  State 
f.  Schwin,  65  Wis.  207,  26  N.  W.  568. 

71.  Vonderhite  f.  Walton,  7  Ky.  L.  Rep. 
764.  ^ 

A  recorded  plat  which  does  not  show  a  ded- 
ication of  certain  property  will  govern  an 
unrecorded  plat  to  the  contrarv.  Huelsman 
'0.  Mills,  6  Ohio  Dec.  (Reprint)  'll92,  12  Am. 
L.  Rec.  301,  10  Cine.  L.  Bui.  194. 

72.  Winona  v.  Huff,  11  Minn.  119. 

73.  Goode  r.  St.  Louis,  113  Mo.  257,  20 
S.  W.  1048;  Pope  v.  Union,  18  N.  J.  Eq.  282. 
And  in  the  cases  words  like  "  conxmon " 
(Goode  X.  St.  Louis,  113  Mo.  257,  20  S.  W. 
1048),  "levee"  (Napa  v.  Howland,  87  Cal. 
84,  25  Pac.  247;  St.  Paul,  etc.,  R.  Co.  v. 
Schurmeier,  7  Wall.  (U.  S.)  272,  19  L.  ed. 
74),  and  the  uses  to  which  they  may  be  put 
are  found  defined. 

"  Square "  means  open  square.  Hoboken 
M.  E.  Church  v.  Hoboken,  33  N.  J.  L.  13,  97 
Am.  Dec.  690;  Com.  c.  Rush,  14  Pa.  St.  180. 

"  Meeting-House  Square "  construed  to  be 
dedicated  for  religious  purposes  see  Mavs- 
ville  V.  Wood,  102  Ky.  263,  43  S.  W.  403, 
19  K.y.  L.  Rep.  1292,  "80  Am.  St.  Rep.  355, 
39  L.  R.  A.  93. 

74.  Neither  the  government,  the  munici- 
])a-lity,  nor  tlie  public  !U'i|uiroa  pny  other  in- 
terest iliaii  that  of  a  mere  easement. 

Miiliiima. —  P(>rrv  r.  New  OrleaiiM,  etc.,  R. 
Co,,  55  Ahi.  413,  28  Am.  Rep.  740. 

Arlcaiitias. —  Taylor  r.  Armstrong,  24  Ark. 
102. 
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from  asserting  that  right  of  exchisivc  possession  and  enjoyment  whicli  the  owner 
of  property  ordinarily  has."^  Wliile  tlie  owner  retains  his  exclusive  right  in  the 
soil  for  every  purpose  of  user  or  profit  not  inconsistent  with  the  public  easement,™ 
he  is  nevertlieless  bound  to  hold  the  technical  legal  fee  for  the  donated  use  so 
long  as  that  use  continues." 

2.  Under  Statutory  Dedication.  Under  many  of  the  statutes  a  dedication 
made  in  conformity  therewith  vests  the  fee-simple  title  to  the  property  dedicated 
in  the  countj^  town,  or  city  according  as  the  statute  may  provide.''^  This  fee, 
however,  has  been  characterized  as  a  qualified  base  or  determinable  fee,™  which 
may  continue  forever,  but  is  liable  to  be  determined  by  some  event  or  act  circum- 
scribing its  continuance.^"    And  thai  which  is  granted  is  held  in  trust  for  the 


California. —  San  Francisco  r.  Spring  Val- 
ley Water  Works,  48  Cal.  493. 

Colorado. —  Denver  v.  Clements,  3  Colo. 
472. 

Connecticut. —  Peek  v.  Smith,  1  Conn.  103, 
6  Am.  Dec.  21C. 

Illinois. —  Chicago,  etc.,  R.  Co.  r.  Joliet, 
79  111.  25. 

Indiana. —  Freedom  v.  Norris,  128  Ind.  377, 
27  N.  E.  869. 

Iowa. —  Dubuque  v.  Maloney,  9  Iowa  450, 
74  Am.  Dee.  358. 

Kentucky. —  West  Covington  v.  Fr eking,  8 
Bush  121;  Louisville  T.  U.  S.  Bank,  3  B. 
Mon.  138. 

MassacJmsetts. — ■  Perley  v.  Chandler,  6 
Mass.  454,  4  Am.  Dec.  159;  Atkins  v.  Bord- 
man,  2  Mete.  457,  37  Am.  Dec.  100;  Webber 
r.  Eastern  R.  Co.,  2  Mete.  147. 

Michigan. —  Patrick  v.  Kalamazoo  Y.  M. 
C.  A.,  120  Mich.  185,  79  N.  W.  208. 

Minnesota. —  Ellsworth  v.  Lord,  40  Minn. 
337,  42  N.  W^  389;  Mankato  v.  Willard,  13 
Minn.  13,  97  Am.  Dee.  208;  Wilder  v.  St. 
Paul,  12  Minn.  192. 

Missouri. —  Campbell  v.  Kansas  City,  102 
JIo.  326,  13  S.  W.  897,  10  L.  R.  A.  593. 

yew  York. —  Williams  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  051 ;  Kelsey 
V.  King,  1  Transcr.  App.  133,  33  How.  Pr. 
39;  Knox  V.  New  York,  55  Barb.  404;  Wil- 
liams f.  New  York  Cent.  R.  Co.,  18  Barb. 
222;  Darker  v.  Beck,  II  N.  Y.  Suppl.  94; 
Syracuse  Gas  Light  Co.  v.  Rome,  etc.,  R.  Co., 
11  N.  Y.  Civ.  Proc.  239;  Clements  West 
Troy,  10  How.  Pr.  199;  Hunter  v.  Sandy 
Hill,  6  Hill  407 ;  Jackson  v.  Hathaway,  15 
Johns.  447,  8  Am.  Dee.  263. 

Oregon. —  Meier  v.  Portland  Cable  R.  Co., 
16  Oreg.  500,  19  Pae.  610.  I  L.  R.  A.  856. 

Pennsylvania.- —  In  re  Philadelphia,  etc.,, 
R.  Co.,  6  Whart.  25,  36  Am.  Dec.  202; 
Seranton  r.  Griffin,  8  Leg.  Gaz.  86. 

South  Carolina. —  Charleston  Riee  Milling 
Co.  1-.  Bennett,  18  S.  C.  254. 

Vermont. —  Pomerov  v.  Mills,  3  Vt.  279, 
23  Am.  Dec.  207. 

Virginia. —  Home  v.  Richards,  4  Call  441, 
2  Am.  Dee.  574. 

West  Virginia. —  Raleigh  County  v.  Elli- 
son, 8  W.  Va.  308. 

United  States. — Cincinnati  r.  White,  6  Pet. 
431,  8  L.  ed.  452. 

England. —  Goodtitle  v.  Alker,  1  Burr.  133, 
1  Ld.  Ken.  427;  Lade  v.  Shepherd,  2  Str. 
1004. 


See  15  Cent.  Dig.  tit.  "Dedication,"  §§  96, 
97. 

75.  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.) 
407;  Cincinnati  i:  White,  6  Pet.  (U.  S.) 
431,  8  L.  ed.  452. 

76.  Pomeroy  v.  Mills,  3  Vt.  279,  23  Am. 
Dec.  207 ;  Stevenson  v.  Chattanooga,  20  Fed. 
586. 

77.  Campbell  i:  Kansas  City,  102  Mo.  326, 
13  S.  W.  897,  10  L.  R.  A.  593. 

78.  Illinois. —  Union  Coal  Co.  v.  La  Salle, 
136  111.  119,  26  N.  E.  506,  12  L.  R.  A.  326; 
Brooklyn  v.  Smith,  104  111.  429,  44  Am.  Rep. 
90;  Chicago  v.  Rumsey,  87  111.  348;  Chicago, 
etc.,  R.  Co.  r.  Joliet,  79  111.  25;  Gebhardt  v. 
Reeves,  75  111.  301;  Chicago  v.  McGinn,  51 
111.  206,  2  Am.  Rep.  295;  Manly  v.  Gibson, 
13  111.  308;  Illinois,  etc..  Canal  Co.  v.  Haven, 

11  111.  554. 

Iowa. —  Blennerhassett  r.  Forest  City,  117 
Iowa  680,  91  N.  W.  1044;  Des  Moines  v. 
Hall,  24  Iowa  234;  Milburn  v.  Cedar  Rapids, 

12  Iowa  246. 

Kansas. —  Wood  r.  National  Waterworks 
Co.,  33  Kan.  590,  7  Pae.  233 ;  Randal  v.  Elder, 
12  Kan.  257 ;  Franklin  County  Com'rs  v. 
Lathrop,  9  Kan.  453;  Harden  v.  Metz,  10 
Kan.  App.  341,  58  Pac.  281. 

Michigan. —  Grandville  v.  Jenison,  84 
Mich.  54,  47  N.  W.  600 ;  W^anzer  v.  Blanchard, 
3  Mich.  11. 

Missouri. —  Campbell  v.  Kansas  City,  102 
Mo.  326,  13  S.  W.  897,  10  L.  R.  A.  593. 

Nebraska. —  Jaynes  v.  Omaha  St.  R.  Co., 
53  Nebr.  631,  74  N.  W.  67,  39  L.  R.  A.  751; 
Weeping  Water  v.  Reed,  21.  Nebr.  261,  31 
N.  W.  797. 

Ohio. —  Callen  v.  Columbus  Edison  Electric 
Light  Co.,  66  Ohio  St.  166,  64  N.  E.  141, 
58  L.  R.  A.  782;  Fulton  v.  Mehrenfeld,  8 
Ohio  St.  440 ;  Lebanon  v.  Warren  County,  9 
Ohio  80,  34  Am.  Dec.  422;  Gest  v.  Kenner, 
2  Handy  86,  12  Ohio  Dec.  (Reprint)  343. 

Washington. —  State  r.  Spokane  St.  R.  Co., 
19  Wash.  518,  53  Pac.  719,  67  Am.  St.  Rep. 
739,  41  L.  R.  A.  515. 

United  States. —  Mahoning  County  Com'rs 
V.  Young,  59  Fed.  96,  8  C.  C.  A.  27.  See 
U.  S.  V.  Illinois  Cent.  R.  Co.,  26  Fed.  Cas. 
No.  15,437,  2  Biss.  174. 

79.  Matthiessen,  etc..  Zinc  Co.  v.  La  Salle, 
117  111.  411,  2  N.  E.  406,  8  N.  E.  81;  Callen 
t".  Columbus  Edison  Electric  Light  Co.,  06 
Ohio  St.  166,  64  N.  E.  141,  58  L.  R.  A.  782. 

80.  Matthiessen,  etc..  Zinc  Co.  v.  La  Salle, 
117  111.  411,  2  N.  E.  406,  8  N.  E.  81,  as  for 
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uses  intended  by  t])e  dedication.**^  Under  other  statutes  it  has  been  held  tliat  the 
fee  does  not  vest  in  the  innnicipality,  wliicli  takes  a  mere  easement  as  in  tlie  case 
of  common-law  dedications/^  and  it  has  been  held  tljat,  althougli  a  statute  pro- 
vides that  the  acknowledgment  and  recording  of  town  plats  as  therein  deseriljed 
shall  operate  as  a  conveyance  in  fee  simple,  the  owner,  in  the  absence  of  express 
prohibition  in  the  statute,  may  reserve  the  fee  in  liimself,  and  if  the  public 
authorities  are  not  satisfied  with  the  offer  they  may  reject  it.*^ 

C.  Tepritopial  Extent  and  Limits  of  Dedication  — l.  In  General.  If  a 
sti-eet  is  dedicated  by  the  platting  of  land  into  blocks  and  lots  intersected  by 
streets  and  the  sale  of  lots  with  reference  to  the  plat,  the  width  of  the  street  is 
that  fixed  by  the  plat  or  map,  and  the  failure  to  open  and  improve  the  street  for 
its  whole  width  does  not  operate  as  an  abandonment  of  the  part  not  opened  and 
improved.^^  So  if  a  highway  of  a  definite  width  has  been  commenced  by  an 
actual  and  recorded  location  l)y  proceedings  not  strictly  conformable  to  law  the 
public  after  twenty  years'  user  is  entitled  to  a  way  of  the  width  originally  laid  out, 
althougli  the  part  traveled  during  that  time  may  not  have  been  so  wide,^-'  and 
Avhere  a  public  street  becomes  such  Ijy  dedication  followed  by  an  acceptance  by 
use,  the  location  of  the  street  as  delineated  by  the  stakes  which  were  set  in  the 
act  of  dedication  according  to  which  the  street  was  opened  and  used  determines 
the  lines  of  the  dedication.^''  But  where  the  right  to  a  highway  depends  solely 
upon  user  by  the  public,  its  width  and  the  extent  of  the  servitude  imposed  on  the 
land  are  measured  and  determined  by  the  character  and  extent  of  the  user,  for 
the  easement  cannot  upon  principle  or  authority  be  broader  than  the  user.^"  This 
does  not  mean,  however,  that  the  public  will  be  confined  to  the  precise  portion  of 
the  soil  on  which  the  wheels  of  passing  vehicles  may  run  —  commonly  called  the 


instance  by  the  vacation  of  the  plat  or  the 
entire  and  permanent  disuse  of  the  street  by 
the  public  and  abutting  lot  owners. 

81.  Illinois. — -Union  Coal  Co.  v.  La  Salle, 
136  111.  119,  26  N.  E.  506,  12  L.  E.  A. 
326. 

Iowa. —  Milburn  v.  Cedar  Eapids,  12  Iowa 
246. 

Michigan. —  Grandville  v.  Jenison,  84 
Mich.  54,  47  N.  W.  600. 

Nebraska. —  Javnes  v.  Omaha  St.  E,.  Co., 
53  Nebr.  631,  74"N.  W.  67,  39  L.  E.  A.  751. 
See  also  cases  cited  supra,  note  78. 

Ohio. —  Callen  v.  Columbus  Edison  Electric 
Light  Co.,  66  Ohio  St.  166,  64  N.  E.  141,  58 
L.  E.  A.  782 ;  First  German  Eeformed  Church 
r.  Summit  County,  23  Ohio  Cir.  Ct.  553. 

The  dedicator  himself  may  become  the 
holder  of  the  bare  legal  title  in  trust  to 
carry  out  the  purposes  of  the  dedication, 
where  the  fee  passes  under  tlie  statute  and 
there  is  no  grantee.  Oakland  Cemeterj^  Co. 
V.  People's  Cemetery  Assoc.,  93  Tex.  569,  57 
S.  W.  27,  55  L.  E.  A.  503. 

This  trust  is  not  a  mere  dry  or  passive 
trust  but  one  in  the  execution  of  which  tlio 
trustee  lias  and  holds  the  possession,  control, 
iiiim;i;;('T)icnt,  and  su])erviHion  of  the  trust 
|iro|)city.  Union  Coal  Co.  ;;.  La  Salle,  136 
III.  119,  26  N.  K.  .500,  12  L.  E.  A.  326. 

82.  i'coria,  etc.,  E.  Co.  r.  Attica,  etc.,  E. 
Co.,  154  Ind.  218,  50  N.  E.  210;  Cox  v. 
Louisville,  etc.,  R.  Co.,  48  Ind.  178;  Conner 
r.  New  Albany,  1  JMackf.  (Ind.)  43;  Winona 
r.  lliiir,  11  Minn.  119;  Sclnirmeicr  v.  St. 
Paul,  etc.,  H.  Co.,  10  Minn.  82,  88  Am.  Dec. 
50;  Hamilton  Coiinly  v.  Ua,pe,  101  Tenn.  222, 
47  8.  W.  41(1. 
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83.  Dubuque  v.  Benson,  23  Iowa  248.  And 
see  Tousley  v.  Galena  Min.,  etc.,  Co.,  24  Kan. 
328. 

84.  Southern  Pae.  E.  Co.  v.  Ferris,  93  Cal. 
263,  28  Pae.  828,  18  L.  E.  A.  510;  Harrison 
County  V.  Seal,  66  Miss.  129,  5  So.  622,  14 
Am.  St.  Eep.  545,  3  L.  E.  A.  659;  Com.  i: 
Shoemaker,  14  Pa.  Super.  Ct.  194.  See  also 
Derby  v.  Ailing,  40  Conn.  410;  Smith  v. 
Union  Switch,  etc.,  Co.,  17  Pa.  Super.  Ct. 
444.  Compare  Indianapolis  v.  United  Presb. 
Church,  28  Ind.  App.  319,  62  N.  E.  715. 

85.  Pillsbury  v.  Brown,  82  Me.  450,  19 
Atl.  858,  9  L.  E.  A.  94. 

86.  Jackson  v.  Perrine,  35  N.  J.  L.  137. 

87.  Indiana. —  Hart  t".  Bloomfield  Tp.,  15 
Ind.  226;  Epler  v.  Niman,  5  Ind.  459. 

Michigan. — Wavne  County  Sav.  Bank  r. 
Stockwell,  84  Mich.  586,  48  N.  W.  174,  22 
Am.  St.  Eep.  708;  Kruger  v.  Le  Blanc,  70 
Mich.  76,  37  N.  W.  880;  Scheimer  r.  Price, 
65  Mich.  638,  32  N.  W.  873 ;  McKay  v.  Doty, 
63  Mich.  581,  30  N.  W.  591;  Pratt  r.  Lewis, 
39  Mich.  7;  Wayne  County  v.  Miller,  31 
Mich.  447.  But  see  Bumpus  v.  Miller,  4 
Mich.  159. 

Missoiiri. —  Ehret  v.  Kansas  City,  etc.,  E. 
Co.,  20  Mo.  App.  251. 

Wisconsin. —  Bartlett  v.  Beardmore,  77 
Wis.  356,  46  N.  W.  494:  Valley  Pulp,  etc., 
Co.  r.  West,  58  Wis.  599,  17  N.  W.  554. 

United  Stales. —  District  i\  Robinson,  180 
U.  S.  92,  21  S.  Ct.  283,  45  L.  od.  440. 

I'liigland. —  Atty.-Gen.  r.  Esher  Linoleum 
Co.,  i:i!)01]  2  Cli.  617.  70  L.  J.  Ch.  808,  85 
L.  T.  Pep.  N.  S.  414,  50  Wkly.  Eop.  22. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  91 
ct  scq. 
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"  track."  ^  In  respect  to  length  a  conveyance  of  lots  as  bounding  on  a  street  laid 
out  over  tlie  grantor's  land  on  a  public  or  private  plat  but  not  opened  operates  as 
a  dedication  of  only  so  much  of  the  land  occupied  by  the  street  in  either  direction 
as  will  enable  the  grantee  to  reach  some  other  opened  or  unopened  public  way.^^ 
If  a  dedicated  street  terminates  on  a  river  or  other  navigable  body  of  water,  the 
city  may  build  a  wharf  at  its  termination,^^  and  if  by  act  of  the  dedicator  the 
lengtli  of  the  street  is  increased  by  made  land  the  extension  also  becomes  subject 
to  the  easement ;  but  where  the  river-bed  in  front  of  a  street  by  legislative 
authority  is  tilled  in  and  the  land  so  made  sold  by  the  state,  the  street  terminates 
at  the  high-water  mark  and  the  made  land  is  not  affected  by  the  dedication. If 
land  on  a  navigable  river  is  platted  with  a  street  parallel  thereto  a  strip  of  land 
between  the  street  and  the  river  not  embraced  in  the  plat  will  not  be  considered 
as  dedicated  to  the  public  use.^'^ 

2.  As  Affected  by  Accretion,  Where  land  bounded  by  a  watercourse  is  dedi- 
cated to  the  public  use,  all  accretions  to  the  land  so  dedicated  become  subject  to 
the  same  easement  and  are  held  by  the  same  tenure.^^ 

D.  Rights  of  Dedicator  —  1.  Right  to  Revoke  Dedication.  As  already  shown 
the  effect  of  acceptance  may  be  twofold :  (1)  If  made  by  or  on  behalf  of  the 
general  public  it  completes  the  dedication  and  binds  the  dedicator ;  and  (2)  if 
made  by  or  on  behalf  of  the  municipality  it  not  only  binds  the  dedicator  but  also 
binds  the  municipality  to  its  responsibilities.^^  As  also  shown  a  dedicator  may  be 
bound  without  acceptance  (1)  by  a  statutory  dedication,  owing  to  the  terms  of 
the  statute ;  and  (2)  by  a  deed,  owing  to  covenants,  express  or  implied,  tlierein 
contained.^"  Unless  bound  as  above,  the  act  of  the  dedicator  is  a  mere  offer 
which  he  may  revoke  either  expressly  or  by  implication  if  not  accepted  within  a 
reasonable  time.^''    By  statute  also  in  some  states  statutory  dedications  may  be 


88.  Hannum  v.  Belchertown,  19  Pick. 
(Mass.)  311;  Sprague  f.  Waite,  17  Pick. 
(Mass.)  309;  Marchand  v.  Maple  Grove,  48 
Minn.  271,  51  N.  W.  606.  See  also  Davis 
V.  Clinton,  58  Iowa  389,  10  N.  W.  768. 

The  way  may  include  such  adjacent  land 
as  may  be  necessaiy  for  ordinary  repairs 
and  improvements.  jSIarchand  u.  Maple 
Grove,  48  Minn.  271,  51  N.  W.  606. 

89.  Baltimore  v.  Friek,  82  Md.  77,  33  Atl. 
435 ;  H.awley  v.  Baltimore,  33  Md.  270.  But 
compare  Matter  of  Opening  Sixty-seventh 
St.,  60  How.  Pr.  (N.  Y.)  264,  holding  that 
an  owner  of  a  tract  of  land  in  a  city,  by 
conveying  a  portion  of  it  bounded  on  a  street, 
dedicates  the  street  not  only  to  the  next 
intersecting  avenue,  but  as  far  as  the  same 
extends  through  or  is  laid  out  over  his  land. 

90.  iMeMurrav  v.  Baltimore,  54  Md.  103; 
Backus  c.  Detroit,  49  Mich.  110,  13  N.  W. 
380,  43  Am.  Rep.  447 ;  Barney  v.  Baltimore, 
2  Fed.  Cas.  No.  1,029,  1  Hughes  118.  But 
see  Rowan  c.  Portland,  8  B.  Mon.  (Ky.)  232, 
holding  that  where  the  proprietor  of  a  to-wn 
dedicated  tlie  use  of  the  land  on  the  banl-c 
of  a  river  to  the  public  and  afterward  him- 
self built  wharves  thereon  and  charged 
wharfage  the  trustees  of  the  town  have  no 
right  to  req\iire  payment  to  them  of  such 
moneys. 

91. "' State  V.  Reybold,  5  Harr.  (Del.)  484; 
Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36 
N.  J.  L.  540. 

92.  Hoboken  v.  Pennsylvania  R.  Co.,  124 
U.  S.  656,  8  S.  Ct.  643,  31  L.  ed.  543  [affirm- 
ing 16  Fed.  816]. 


93.  Cowles  V.  Gray,  14  Iowa  1. 

94.  Davenport,  etc..  Bridge  R.,  etc.,  Co.  v. 
Hass,  188  111.  472,  59  N.  E.  497;  BrookljTi 
V.  Smith,  104  111.  429,  44  Am.  Rep.  90; 
Godfrey  v.  Alton,  12  111.  29,  52  Am.  Dec. 
476;  Cook  v.  Burlington,  30  Iowa  94,  6  Am. 
Rep.  649;  New  Orleans  v.  U.  S.,  10  Pet. 
(U.  S.)  662,  9  L.  ed.  573. 

The  dedication  of  a  park  upon  the  water- 
front of  a  bay  carries  with  it  the  accretions 
thereto.  Ruge  v.  Apalachicola  Oyster  Can- 
ning, etc.,  Co.,  25  Fla.  656,  6  So.  489. 

Where  a  duly  dedicated  street  or  highway 
terminates  at  a  river  and  accretions  take 
place  over  which  it  is  necessary  to  pass  to 
reach  the  river,  the  accretion  also  becomes 
subject  to  the  easement.  Doe  v.  Jones,  11 
Ala.  63;  State  i:  Reybold,  5  Harr.  (Del.) 
484;  Freedom  v.  Norris,  128  Ind.  377,  27 
N.  E.  869. 

95.  See  supra,  VI,  C,  2,  a;  VI,  C,  4. 

96.  See  supra,  VI,  A,  2,  a,  b. 

97.  California. —  People  v.  Williams,  64 
Cal.  498,  2  Pac.  393.  Some  California  cases 
do  not  seem  to  recognize  tlie  doctrine  of  the 
dedicator's  being  bound  by  statute  or  cove- 
nant, or  otherwise  than  by  estoppel  or  public 
user  or  municipal  acceptance.  Schmitt  v. 
San  Francisco,  100  Cal.  302,  34  Pac.  961; 
Eureka  v.  Groghan,  81  Cal.  524,  22  Pac. 
693;  People  v.  Reed,  81  Cal.  70,  22  Pac.  474, 
15  Am.  St.  Rep.  22. 

Illinois. —  Chicago  V.  Drexel,  141  111.  89, 
30  N.  E.  774. 

Kanso.s. — Boerner  v.  McKillip,  52  Kan.  508, 
35  Pac.  5. 
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revoked  or  changed  if  no  private  riglits  are  tlius  affected,  and  no  rights  used  by 
the  public  or  uses  accepted  and  laid  out  by  the  municipality  are  impaired,'"* 
otherwise  not  only  no  private  dedicator  can  take  back  his  property j''^^  but  the 
same  rule  applies  to  the  nation,  state,  and  municipality.'  Within  tlie  above 
rules  non-user  does  not  give  the  right  to  revoke.^  Nor  does  a  mistake  ^  nor  the 
failure  or  disappointment  in  the  plans  or  expectations  under  which  the  dedicator 
acted.^  But  if  there  has  been  no  acceptance,  and  the  party  is  bound  by  statute, 
covenant,  or  estoppel,  the  dedicator  may  revoke  with  the  consent  of  those  whoso 
private  rights  are  affected.''  This  happens  through  reuniting  the  title,  as  when  a 
dedicator  having  deeded  a  lot  calling  to  a  street  deeds  the  street  to  the  same 
person,^  but  even  then  it  can  happen  only  if  other  rights  have  not  intervened.'' 
If  conditions  precedent  are  to  be  performed  the  right  of  revocation  continues  till 
performance,^  unless  this  is  waived  and  the  offer  thus  made  absolute.®  If  a  change 
in  the  offer  is  made  before  acceptance  the  same  act  is  a  revocation  and  a  new  offer 
of  dedication. By  the  death  of  the  dedicator  the  offer  is  revoked  by  implica- 
tion,^^ and  likewise  by  his  conveying  the  property  dedicated. But  a  dedication 
which  is  revocable  can  be  revoked  in  whole  or  in  part.^^ 

2,  Right  of  User,  At  common  law  as  the  dedicator  retains  the  fee  and  the 
full  right  of  enjoyment  so  far  as  this  does  not  interfere  with  the  dedicated  use,'* 


Michigan. —  Field  v.  Manchester,  32  Mich. 
279;  Wayne  County  v.  Miller,  31  Mich.  447. 

Mississippi. —  Sanford  v.  Meridian,  52  Miss. 
383. 

Missouri. — -Mexico  v.  Jones,  27  Mo.  App. 
534. 

TSleio  York. —  Lee  v.  Sandy  Hill,  40  N.  Y. 
442 ;  Tallmadge  v.  East  River  Bank,  26  N.  Y. 
105. 

North  Carolina. — State  v.  Fisher^  117  N.  C. 
733,  23  S.  E.  158. 

Ohio. —  Lockland  v.  Smiley,  26  Ohio  St.  94. 
See  15  Cent.  Dig.  tit.  "  Dedication,"  §  79. 

98.  Littler  v.  Lincoln,  106  111.  353;  Upta- 
graff  V.  Smith,  106  Iowa  385,  76  N.  W.  733 ; 
Brown  v.  Taber,  103  Iowa  1,  72  N.  W.  416; 
Merchant  v.  Marshfield,  35  Oreg.  55,  56  Pac. 
1013. 

99.  When  the  general  public  has  not  ac- 
cepted, the  dedicator  may  revoke  only  if  no 
individual  rights  have  accrued  or  if  the  hold- 
ers of  such  rights  consent.  Rowan  v.  Port- 
land, 8  B.  Mon.  (Ky.)  232;  Bridges  v. 
Wyckoff,  67  N.  Y.  130;  Grogan  v.  Hayward, 
4  Fed.  161,  6  Sawy.  498.  See  also  Manitou 
V.  International  Trust  Co.,  30  Colo.  467,  70 
Pac.  757;  Sarpy  v.  Municipality  No.  2,  9 
La.  Ann.  597,  61  Am.  Dec.  221. 

1.  Cook  f.  Burlington,  30  Iowa  94,  6  Am. 
Rep.  649 ;  In  re  Penny  Pot  Landing,  16  Pa. 
St.  79;  U.  S.  V.  Illinois  Cent.  R.  Co.,  154 
U.  S.  225,  14  S.  Ct.  1015,  38  L.  ed.  971;  New 
Orleans  v.  U.  S.,  10  Pet.  662,  9  L.  ed.  573; 
Davenport  v.  Bumngton,  97  Fed.  234,  38 
C.  C.  A.  453,  46  L.  R.  A.  377. 

2.  See  infra,  IX,  A,  2. 

3.  Burns  v.  Liberty,  131  Mo.  372,  33  S.  W. 
18;  State  v.  Waterman,  79  Iowa  360,  44 
N.  W.  077;  Reg.  v.  lioulton,  15  U.  C.  Q.  B. 
272. 

4. '  McKenzic  r.  (lilinoro,  (V,:\\.  1893)  33 
Pac.  262;  Marratt       Deilil,  37  Iowa  250. 

5.  diiliforvia. —  Scliniitt  r.  San  Francisco, 
100  Cal.  .■i02,  34  I'ac.  9(il. 

Indiana. —  |jiglitca[)  n.  Noitli  Judson,  154 
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Ind.  43,  55  N.  E.  952;  Indianapolis  v.  Croas, 
7  Ind.  9. 

Maryland. —  Story  v.  Llman,  88  Md.  244, 
41  Atl.  120. 

Minnesota. —  State  v.  St.  Paul,  etc.,  R.  Co., 
62  Minn.  450,  64  N.  W.  1140. 

New  Jersey. —  Atty.-Gen.  v.  Morris,  etc., 
R.  Co.,  19  N.  J.  Eq.  386. 

New  York. —  Cohoes  v.  Delaware,  etc.. 
Canal  Co.,  134  N.  Y.  397,  31  N.  E.  887; 
Bridges  v.  Wyckoff,  67  N.  Y.  130;  Bissell  v. 
New  York  Cent.  R.  Co.,  26  Barb.  630. 

Ohio.—  Fulton  v.  Mehrenfield,  2  Handy  176, 
12  Ohio  Dec.  (Reprint)  389. 

Rhode  Island. —  Providence  Steam  Engine 
Co.  V.  Providence,  etc..  Steamship  Co.,  12  R.  I. 
348,  34  Am.  Rep.  652. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §§  77, 
79. 

6.  Rowan  v.  Portland,  8  B.  Mon.  (Ky.) 
232;  Story  v.  Ulman,  88  Md.  244,  41  Atl.  120; 
Clendenin  v.  Maryland  Constr.  Co.,  86  Md. 
80,  37  Atl.  709;  Hall  v.  Baltimore,  56  Md. 
187. 

7.  Providence  Steam  Engine  Co.  r.  Provi- 
dence, etc.,  Co.,  12  R.  I.  348,  34  Am.  Rep.  662. 

8.  People  V.  Williams,  64  Cal.  498,  2  Pac. 
393. 

9.  Port  Huron  r.  Chadwick,  52  Mich.  320, 
17  N.  W.  929. 

10.  Matter  of  Hunter,  47  N.  Y.  App.  Div. 
102,  62  N.  Y.  Suppl.  169  {reversing  28  Misc. 
314,  59  N.  Y.  Suppl.  874]. 

11.  People  V.  Kellogg,  67  Hun  ( N.  Y.) 
546,  22  N.  Y.  Suppl.  490. 

12.  Chicago  v.  Dre.xel,  141  111.  89,  30  N.  E. 
774. 

13.  l']ckerson  v.  Ilaverstraw,  0  N.  Y.  App. 
Div.  102,  39  N.  Y.  Sup))].  635;  Mahlor  r. 
Hrumder,  92  Wis.  477,  66  N.  W.  502,  31 
|j.  R.  A.  695.  Compa/)-o  Caldwell  V.  Gait,  27 
Out.  App.  I(i2. 

14.  See  .vii^ra,  VIII,  B,  1. 

Dedicator  has  mere  naked  legal  title 
(oiipk'd  with  the  possibility  that  use  may  be- 
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he  still  has  his  full  rights  in  the  soil,  owning  the  minerals,^^  the  gravel/*^  and  his  sewer 
pipes,"  although  laid  after  dedication. On  the  surface  he  may  pasture  his  cattle, 
gather  the  crops  or  fruits,^^  and  even  store  his  goods  ^  or  plow  up  the  ground,^^  if 
these  rights  were  reserved  by  him  on  making  the  dedication.  He  may  also  build 
over  an  alley  or  highway  if  this  does  not  interfere  with  its  use,^*  and  the  fact  that 
the  dedicated  street  abuts  against  his  wharf  does  not  destroy  his  right  to  collect 
wharfage.^  The  principles  applicable  in  this  respect  to  highways  and  strictly 
public  uses  are  somewhat  different  from  those  applicable  to  quasi-public  xises,  like 
religious  or  educational  uses,  and  even  at  common  law  it  seems  that  a  dedicator 
will  have  no  rights  at  all  while  the  use  continues  in  property  dedicated  for  such 
uses  as  a  school  or  a  graveyard.^  The  dedicator  cannot  do  anything  which  would 
interfere  with  the  reasonable  use  of  the  public  for  the  purpose  dedicated,  as  by 
turning  a  stream  into  the  highway  to  relieve  his  own  land  of  the  water.^^  A  rail- 
road dedicating  highways,  but  on  the  plat  reserving  a  strip  for  its  i-iglit  of  way  as 
crossed  by  a  highway,  dedicates  the  crossing  and  cannot  obstruct  it  with  its 
depot;-''  on  the  other  hand  a  railroad  which  so  dedicates  a  crossing  is  not  thereby 
prevented  from  adding  an  additional  track  on  its  way.^''  If  by  statutory  dedica- 
tion the  fee  has  passed  from  the  dedicator  he  has  nothing  (other  than  that  which 
he  may  reserve),^  but  he  has  at  most  a  future  estate  contingent  upon  the  fees 
determining  and  reverting,^^  and  no  present  right.^" 

3.  Rights  in  Case  of  Condemnation  of  Dedicated  Property.  If  the  fee  subject 
to  the  easement  be  taken  by  the  state,  municipality,  or  other  corporation  under 
the  right  of  eminent  domain,  the  owner  of  the  fee,  while  he  may  have  to  pay 
benefits,^^  can  be  awarded  nominal  damages  only,  if  the  use  be  not  changed.^'^  It 
is  very  common  for  cities  to  condemn  and  open  public  streets  after  they  have 
been  dedicated  for  the  public  use,  and  so  long  as  the  use  is  not  changed  the  dedi- 


come  impossible  and  his  right  of  possession 
be  restored.  Mahoning  County  Com'rs  i". 
Young,  59  Fed.  96,  8  0.  C.  A.  27. 

15.  See  La  Salle  v.  Matthiessen,  etc.,  Zinc 
Co.,  16  111.  App.  69. 

Even  when  dedicating  under  statutes  the 
dedicator  may  expressly  or  impliedly  reserve 
mineral  rights.  Leadville  v.  Coronado  Min. 
Co.,  29  Colo.  17,  67  Pac.  289;  Dubuque  v. 
Benson,  23  Iowa  248 ;  Tousley  v.  Galena  Min., 
etc.,  Co.,  24  Kan.  328. 

16.  See  St.  Anthony  Falls  Water  Power 
Co.  V.  King  Wrought  Iron  Bridge  Co.,  23 
Mnn.  186,  23  Am.  Rep.  682;  District  of  Co- 
lumbia V.  Robinson,  180  U.  S.  92,  21  S.  Ct. 
283,  45  L.  ed.  440. 

17.  Kruger  v.  Le  Blanc,  70  Mich.  76,  37 
N.  W.  880. 

18.  McElhone  v.  McManes,  118  Pa.  St.  600, 
12  Atl.  564,  4  Am.  St.  Rep.  616. 

19.  By  the  common  law  the  fee  in  the  soil 
remains  in  the  original  owner  where  a  public 
road  is  established  over  it;  but  the  use  of 
the  road  is  in  the  public.  The  owner  parts 
with  this  use  only,  for  if  the  road  shall  be 
vacated  by  the  public,  he  resumes  the  ex- 
clusive possession  of  the  ground;  and  while 
it  is  used  as  a  highway,  he  is  entitled  to  the 
timber  and  grass  which  may  grow  upon  the 
surface,  and  to  all  minerals  which  may  be 
found  below  it.  He  may  bring  an  action  of 
trespass  against  any  one  who  obstructs  the 
road.  Worcester  v.  Georgia,  6  Pet.  (U.  S.) 
515,  8  L.  ed.  483.  And  see  Marsh  v.  Fairbury, 
163  111.  401,  45  N.  E.  236. 

20.  Morant  v.  Chamberlin,  6  H.  &  N.  541, 
30  L.  J.  Exch.  299. 


21.  Mercer  v.  Woodgate,  L.  R.  5  Q.  B.  26, 
39  L.  J.  M.  C.  21,  21  L.  T.  Rep.  M.  S.  458,  18 
Wkly.  Rep.  116;  Arnold  v.  Blaker,  L.  R.  6 
Q.  B.  433,  40  L.  J.  Q.  B.  185,  19  Wkly.  Rep. 
1090. 

22.  Sutton  V.  Groll,  42  N.  J.  Eq.  213,  5 
Atl.  901. 

23.  Rowan  v.  Portland,  8  B.  Mon.  (Ky.) 
232;  Verplanek  v.  New  York,  2  Edw.  (N.  Y.) 
220. 

24.  See  the  distinction  made  in  Hunter  v. 
Sandy  Hill,  6  Hill  (N.  Y.)  407;  Johnson 
County  School  Dist.  No.  2  v.  Hart,  3  Wyo. 
563,  27  Pac.  919,  29  Pac.  741. 

25.  Wildrick  v.  Hager,  10  N.  Y.  St.  764. 

26.  Northern  Pac.  R.  Co.  f.  Spokane,  56 
Fed.  915. 

27.  Brunswick,  etc.,  R.  Co.  v.  Waycross,  91 
Ga.  573,  17  S.  E.  674. 

28.  See  Simpson  v.  Mikkelsen,  196  111.  575, 
63  N.  E.  1036;  Smith  v.  Heuston,  6  Ohio  101, 
25  Am.  Dec.  741 ;  Van  Ness  v.  Washington,  4 
Pet.  (U.  S.)  232,  7  L.  ed.  842. 

29.  See  Gebhardt  v.  Reeves,  75  111.  301; 
Anderson  v.  Rochester,  etc.,  R.  Co.,  9  How. 
Pr.  (N.  Y.)  553.   And  see  swpra,  VIII,  B,  2. 

30.  Hunter  v.  Middleton,  13  111.  50;  An- 
derson V.  Rochester,  etc.,  R.  Co.,  9  How.  Pr. 
(N.  Y.)  553. 

31.  State  V.  Hudson,  34  N.  J.  L.  25. 

32.  San  Francisco  v.  Sharp,  125  Cal.  534, 
58  Pac.  173 ;  Pitts  V.  Baltimore,  73  Md.  326, 
21  Atl.  52;  Moale  v.  3altimore,  5  Md.  314, 
61  Am.  Dee.  276;  Elizabeth  v.  Price,  41 
N.  J.  L.  191;  Clark  v.  Elizabeth,  40  N.  J.  L. 
172;  State  v.  Hudson,  34  N.  J.  L.  25;  Easton 
Borough  V.  Rinek,  116  Pa.  St.  1,  9  Atl.  63. 
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cator  is  not  substantially  injured.^''  The  state  or  municipality  lias,  however,  no 
right  to  change  the  use  without  awarding  compensation  not  only  to  the  persons 
enjoying  the  use  but  to  the  owner  of  the  fee  upon  which  the  use  is  an  easenjent/'' 

4.  Right  to  Preserve  and  Enforce  Use.  The  dedicator  has  a  right  to  maintain 
an  action  to  preserve  and  enforce  the  use  for  which  the  property  is  dedicated.'^' 

5.  Right  to  Reversion  on  Abandonment.  The  property  dedicated  reverts  to  the 
dedicator  in  case  of  abandonment  or  in  case  the  use  becomes  impossible.*' 

E.  Rig-hts  of  Dedicator's  Heirs,  Assig"ns,  Etc.  —  l.  In  General.  With  the 
exception  of  honafide  purchasers  without  notice,  all  parties  holding  under  the 
dedicator  take  only  his  title.  Grantees  stand  in  the  shoes  of  the  dedicator.^ 
Deeding  land  away  does  not  affect  prior  dedications  made.^  Usually  a  dedica- 
tor's grantees  of  land  bounding  on  a  highway,  in  which  the  grantor  has  the  rever- 
sion subject  to  the  public  use,  take  the  fee  to  the  middle  of  the  liighway/^  or  all 


33.  "  In  such  a  case  [dedication]  there 
could  be  no  claim  interposed  for  damages, 
for  the  party  having  given  the  ground  to  the 
community  can  set  up  no  just  claim  to  be 
compensated  for  it."  Moale  v.  Baltimore,  5 
Md.  314,  322,  61  Am.  Dec.  276.  Otherwise 
if  a  mere  license  to  use  until  streets  should 
be  opened  by  city  by  condemnation.  Pitts  v. 
Baltimore,  73  Md.  326,  21  Atl.  52. 

34.  Jacksonville  r.  Jacksonville  R.  Co.,  67 
111.  540;  Price  v.  Thompson,  48  Mo.  361; 
Bayonne  v.  Ford,  43  N.  J.  L.  292;  Paterson 
V.  St.  Andrews,  6  App.  Cas.  833. 

35.  See  infra,  XIII,  A,  1. 

36.  See  infra,  X,  B. 

37.  California. —  Wheeler  v.  Benjamin,  136 
Cal.  51,  68  Pac.  313. 

Illinois. —  Simpson  v.  Mikkelsen,  196  111. 
575,  63  N.  E.  1036;  Morrison  v.  Hinkson,  87 
111.  587,  29  Am.  Eep.  77;  Field  v.  Carr,  59 
111.  198;  Warren  v.  Jacksonville,  15  111.  236, 
58  Am.  Dec.  610. 

Kansas. —  Hayes  v.  Houke,  45  Kan.  466,  25 
Pac.  860. 

Neio  Jersey. — Ayres  v.  Pennsylvania  R.  Co., 
48  N.  J.  L.  44,  3  Atl.  885,  57  Am.  Rep.  538. 

New  York. —  Bridges  v.  Wyckoff,  67  N.  Y. 
130. 

North  Carolina. —  Collins  v.  Asheville  Land 
Co.,  1.28  N.  C.  563,  39  S.  E.  21,  83  Am.  St. 
Rep.  720. 

Pennsylvania. —  Com.  v.  Alburger,  1  Whart. 
469;  Richardson  v.  McKeesport,  31  Pittsb. 
Leg.  J.  N.  S.  52. 

Texas. —  Bellar  v.  Beaumont,  (Civ.  App. 
1900)  55  S.  W.  410. 

Uio,;?..— Schettler  v.  Lynch,  23  Utah  305, 
64  Pac.  055. 

Virginia. —  Buntin  v.  Danville,  93  Va.  200, 
24  S.  E.  830;  Taylor  v.  Com.,  29  Gratt.  780. 

West  Virginia. —  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  320,  76  Am.  St.  Rep. 
834. 

Remote  vendee. —  Dedication  is  binding  on 
th(^  7'(')note  vendees  of  tlie  dedicator.  Faller 
V.  Latonia,  74  S.  W.  287,  24  Ky.  L.  Rep. 
2470. 

38.  Brown  v.  Stark,  83  Cal.  630,  24  Pac. 
102. 

A  grantee  cannot  repudiate  a  dedication 
and  fence  in  land  conveyed  to  him  wliicli  tiad 
been  dedicated  as  a  road.  Bridges  v.  Wyckoff, 
67  N.  Y.  130. 
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39.  Ayres  v.  Pennsylvania  R.  Co.,  48 
N.  J.  L.  44,  3  Atl.  885,  57  Am.  Pv«p.  538; 
Banks  v.  Ogden,  2  Wall.  (U.  S.)  57,  17  L.  ed. 
818,  annotated.  At  common  law  prima  facie 
abutting  owners  own  to  the  center  of  the 
road.  Beckett  v.  Leeds  Corp.,  L.  R.  7  Ch.  421, 
26  L.  T.  Rep.  N.  S.  375,  20  Wkly.  Rep.  454; 
Salisbury  v.  Great  Northern  R,.  Co.,  5  C.  B. 
N.  S.  174,  5  Jur.  N.  b.  ('0,  28  L.  J.  C.  P.  40, 
7  Wkly.  Rep.  75,  94  E.  C.  L.  174;  Cooke  v. 
Green,  11  Price  736.  And  a  conveyance  call- 
ing to  the  street  carries  to  the  center.  Ber- 
ridge  v.  Ward,  10  C.  B.  K  S.  400,  7  Jur.  N.  S". 
876,  30  L.  J.  C.  P.  218,  100  E.  C.  L.  400;  Reg. 
V.  Strand,  4  B.  &  S.  520,  33  L.  .J.  M.  C.  33, 
9  L.  T.  Rep.  N.  S.  374,  12  Wkly.  Rep.  46,  828. 
But  not  if  the  street  is  not  dedicated.  Leigh 
V.  Jack,  5  Ex.  D.  264,  44  J.  P.  488,  49  L.  J. 
Exeh.  220,  42  L.  T.  Rep.  N.  S.  463,  28  Wkly. 
Rep.  452. 

The  same  principles  are  recognized  in  the 
United  States;  the  grant  includes  to  the 
center,  title  may  be  reserved,  and  the  abut- 
ting owner  is  ■prima  facie  o%raer  of  the  high- 
way subject  to  the  easement. 

Connecticut. —  Gear  v.  Barmim,  37  Conn. 
229;  Chatham  v.  Brainerd,  11  Conn.  60; 
Peck  V.  Smith,  1  Conn.  103,  6  Am.  Dec. 
216. 

Kentucky. —  Hawesville  v.  Lander,  8  Bush 
679. 

Maine. —  Palmer  v.  Dougherty,  33  Me.  502, 
54  Am.  Dec.  636;  Bucknam  v.  Bucknam,  12 
Me.  463. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Gould, 
67  Md.  60,  8  Atl.  754. 

Massachusetts. —  Stark  v.  Coffin,  105  Mass. 
328;  White  v.  Godfrey,  97  Mass.  472;  Rice 
V.  VVorcester  County,  11  Gray  283  note;  T\'ler 
V.  Hammond,  11  Pick.  193. 

New  Hampshire. — Graves  v.  Amoskeag  Mfg. 
Co.,  44  N.  H.  402. 

New  Jersey. —  Overman  v.  Hoboken  City 
Bank,  30  N.  J.  L.  61. 

New  York.—  Munn  r.  Worrall,  53  N.  Y.  44, 
13  Am.  Rep.  470;  Dunham  v.  Williams,  37 
N.  Y.  251 ;  Perrin  v.  New  York  Cent.  R.  Co., 
30  N.  Y.  120;  Seneca  Nation  v.  Knight,  23 
N.  Y.  408;  Adams  v.  Rivers,  11  Barb.  390; 
Jackson  )■.  Hathaway,  15  Johns.  447,  8  Am. 
Dec.  263. 

Pennsylvania. —  Falls  v,  Reis,  74  Pa.  St. 
439. 
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the  grantor  has,  if  he  does  not  own  to  the  center.'"'  If  lie  expressly  conveys 
away  the  fee  his  grantees  succeed  to  his  rights,*'  provided  they  be  rights  which 
can  be  assigned.'' 

2.  Purchasers  Without  Notice.  The  general  rules  as  to  the  title  taken  by 
hona  fide  purchasers  without  notice  apply  when  the  encumbrance  is  a  dedication 
to  the  public  use.'*^  Usually,  however,  the  state  of  the  property  ^  or  the  records 
constitute  notice  by  which  the  purchaser  is  bound,  whether  his  laiowledge  of  the 
easement  be  actual  or  not.'*^ 

F.  Rights  of  the  Public  —  l.  Right  of  User.  The  general  public,  that  is  to 
say  any  and  every  one,  has  the  right  to  use  dedicated  property  to  the  full  extent 
to  which  such  easements  are  commonly  used,  unless  there  are  reservations.'"'  The 
public,  however,  takes  the  property  as  it  is  when  dedicated,  subject  to  the  incon- 
veniences and  risks,  and  while  ordinary  obstructions  can  be  removed  and  a  way 
made  smooth  and  clear,''^  no  one  has  any  rights  against  a  dedicator  on  account  of 
the  condition  of  the  property  when  dedicated.''^  Where  there  is  a  dedication  of 
a  public  street  across  a  railroad  right  of  way,  the  public  takes  subordinate  to  the 
rights  of  the  railroad  company.''^ 

2.  Rights  in  Soil.  Members  of  the  general  public  have  no  rights  in  the  soil 
of  dedicated  land,  and  cannot  remove  coal,  stone,  or  gravel  therefrom.^" 

G.  Rights  of  Municipality — 1.  To  Regulate  and  Define  Use.  The  legisla- 
ture or  tiie  municipality  acting  under  legislative  authority  can  apply  the  dedi- 


Rhode  Island. —  Hughes  v.  Providence,  etc., 
R.  Co.,  2  R.  I.  508. 

Vermont. —  Marsh  v.  Burt,  34  Vt.  289; 
Cole  I'.  Haynes,  22  Vt.  588. 

Wisconsin. —  Gove  v.  White,  20  Wis. 
425. 

This  rule  does  not  apply  to  parks  or 
squares,  in  which  the  abutting  oAvners  have 
no  fee.  Douglass  v.  Montgomery,  118  Ala. 
599,  24  So.  745,  43  L.  R.  A.  376. 

Abutting  owners  acquire  no  interest  if 
their  deeds  do  not  refer  to  the  street.  Knott 
V.  Jefferson  St.  Ferry  Co.,  9  Oreg.  530;  Val- 
ley Pulp,  etc.,  Co.  V.  West,  58  Wis.  599,  17 
N.  W.  554. 

40.  Ayres  v.  Pennsylvania  R.  Co.,  48 
N.  J.  L.'  44,  3  Atl.  885,  57  Am.  Rep.  538. 

41.  See  cases  cited  supra,  note  27. 

42.  Ruch  V.  Rock  Island,  97  U.  S.  693,  24 
L.  ed.  1101. 

43.  "  ■^Tiere  there  is  a  continuous  or  ap- 
parent easement  or  servitude,  the  purchaser 
at  private  or  judicial  sale  is  bound  to  take 
notice,  and  he  takes  title  subject  thereto.  So, 
where  there  is  an  apparent  dedication  of  land 
for  public  use,  the  purchaser  of  the  legal 
title  could  not  defeat  the  right  of  the  public. 
...  It  is  reasonably  certain  that  the  Home- 
stead Bank  and  Life  Insurance  Company  dedi- 
cated the  land  to  the  public,  and  that  a  num- 
ber of  persons  purchased  lots  expecting  to 
enjoy  the  resulting  advantage.  However, 
nothing  in  the  plan,  or  in  the  course  of  title 
or  on  the  ground,  was  a  warning  to  Orm.sby 
Phillips  of  such  dedication,  and  therefore  he 
acquired  a  good  title."  Schuchman  v.  Home- 
stead, 111  Pa.  St.  48,  2  Atl.  407.  See  5  Cyc. 
719;  and,  generally,  VEiifDOE  and  Purchaser. 

44.  Bellar  r.  Beaumont,  (Tex.  Civ.  App. 
1900)  55  S.  W.  410. 

45.  Harbor,  etc.,  Co.  v.  Smith,  85  Md.  537, 
37  Atl.  27 ;  Collins  v.  Asheville  Land  Co.,  128 
N.  C.  563,  39  S.  E.  21,  83  Am.  St.  Rep.  720. 


46.  California  Nav.,  etc.,  Co.  v.  Union 
Transp.  Co.,  126  Cal.  433,  58  Pac.  936,  46 
L.  R.  A.  825;  People  v.  Kerr,  27  N.  Y.  188; 
Reg.  V.  Mathias,  2  F.  &  F.  570.  Thus  the 
right  to  push  a  perambulator  along  a  foot- 
way has  been  held  proper  (Reg.  v.  Mathias, 
2  P.  &  F.  570)  ;  but  not  the  right  to  have 
hurdle  races  along  an  ordinarv  road  (Sower- 
by  V.  Wadsworth,  3  F.  &  F.  734). 

47.  See  Brown  v.  Edmonton,  23  Can.  Su- 
preme Ct.  308. 

48.  Fisher  v.  Prowse,  2  B.  &  S.  770,  8  Jur. 
N.  S.  1208,  31  L.  J.  Q.  B.  212,  6  L.  T.  Rep. 
N.  S.  711,  110  E.  C.  L.  770;  Robbins  v.  Jones, 

15  C.  B.  N.  S.  221,  10  Jur.  N.  S.  239,  33  L.  J. 
C.  P.  1,  9  L.  T.  Rep.  N.  S.  523,  12  Wldy.  Rep. 
248,  109  E.  C.  L.  221 ;  Cornwell  v.  Metropoli- 
tan Sewer  Com'rs,  3  C.  L.  R.  417,  10  Exch. 
771.  Thus  in  New  Windsor  v.  Stocksdale,  95 
Md.  196,  52  Atl.  596,  it  was  held  that  a  city 
had  no  right  to  remove  steps,  etc.,  projecting 
in  an  alley,  they  having  always  been  there, 
and  there  being  no  evidence  of  actual  inter- 
ference with  public  use.  And  it  has  been  held 
that  where  a  man  dedicated  a  road  which 
passed  over  an  area-way  j)rojecting  from  his 
property,  a  passer  falling  over  or  into  the 
area-way  had  no  rights  against  the  dedicator. 
Fisher  v.  Prowse,  2  B.  &  S.  770,  8  Jur.  N.  S. 
1208,  31  L.  J.  Q.  B.  212,  6  L.  T.  Rep.  N.  S. 
711,  110  E.  C.  L.  770. 

49.  Brunswick,  etc.,  R.  Co.  i\  Waycross,  91 
Ga.  573,  17  S.  E.  674;  Chicago,  etc.,  R.  Co. 
V.  Hogan,  105  111.  App.  136;  Noblesville  r. 
Lake  Erie,  etc.,  R.  Co.,  130  Ind.  1,  29  N.  E. 
484 ;  Ayres  v.  Pennsylvania  R.  Co.,  48 
N.  J.  L.  44,  3  Atl.  885,  57  Am.  Rep.  538. 

50.  La  Salle  v.  Matthiessen,  etc.,  Zinc  Co., 

16  111.  App.  69;  St.  Anthony  Falls  Water 
Power  Co.  r.  King  Wrought  Iron  Bridge  Co., 
23  Minn.  186,  23  Am.  Rep.  682;  District  of 
Columbia  v.  Robinson,  180  U.  S.  92,  21  S.  Ct. 
283,  45  L.  ed.  440. 
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cated  property  to  all  public  and  beneficial  purpoHcs  consistent  witli  tlic  terms  and 
purpose  of  the  dedication  and  regulate  the  public  user/''  Within  the  limits  of 
the  purposes  and  uses  for  which  the  dedication  is  made  its  authority  to  regulate 
the  use  is  urdiinited.®  It  may  also  define  the  use  where  the  property  is  dedicated 
for  public  purposes  generally  without  specifying  any  particular  use."''* 

2.  To  Enforce  and  Preserve  Use.  The  municipality  through  its  proper  ofKcerg 
may  maintain  suits  to  enforce  and  preserve  the  use  for  which  the  property  was 
dedicated/^ 

H.  Rig-hts  of  Creditors— 1.  Ordinary  Debts.  Property  dedicated  to  the 
public  use,  just  as  it  cannot  be  alienated/^  so  it  cannot  be  seized  or  sold  for  the 
debts  of  any  person  or  corporation.^^  This  is  true  of  both  common-law"  and 
statutory  dedications.^^  In  the  case  of  a  cemetery  company  which  had  a  remain- 
ing substantial  interest  in  certain  dedicated  cemetery  lots,  although  the  point  was 
made  that  its  interest  in  these  lots  should  be  liable  for  its  debts  subject  to  the 
public  uses  declared,  this  was  denied.''^  At  common  law  ecclesiastical  property 
could  not  be  seized  for  debt.'^  In  modern  times  the  law  relating  to  religious 
societies  is  somewhat  complicated,  and  whether  or  not  their  property,  which  is  in 
a  sense  dedicated  to  public  use,  can  be  alienated,  mortgaged,  or  seized  for  debt 
involves  special  consideration." 

2.  Taxes,  Assessments,  Etc.  The  liability  of  property  dedicated  to  public 
uses  to  be  taxed  for  general  or  local  purposes,  which  liability  is  generally  denied, 
is  considered  under  other  titles,  as  the  fact  that  the  public  use  was  created  by 
dedication  does  not  affect  the  question.^^ 


51.  /ZJMiots.— Field  v.  Barling,  149  111. 
556,  37  N.  E.  850,  41  Am.  St.  Rep.  311,  24 
L.  R.  A.  406. 

Kentucky. —  Flemingsburg  v.  Wilson,  1 
Bush  203;  Rowan  v.  Portland,  8  B.  Men. 
232. 

Ohio. —  Gleason  v.  Cleveland,  49  Ohio  St. 
431,  31  N.  E.  802;  Langley  v.  Gallipolis,  2 
Ohio  St.  107  ;  Cincinnati  v.  McMicken,  6  Ohio 
Cir.  Ct.  188. 

Pennsylvania. —  Baird  v.  Rice,  63  Pa.  St. 
489. 

United  States. —  Barclay  v.  Howell,  6  Pet. 
498,  8  L.  ed.  477 ;  Cincinnati  v.  White,  6  Pet. 
431,  8  L.  ed.  452;  Hoyt  v.  Gleason,  65  Fed. 
685;  Coffin  v.  Portland,  27  Fed.  412. 

England. —  Reg.  v.  Mathias,  2  V.  &  F.  570. 

The  legislature  is  primarily  the  representa- 
tive of  the  public  (see  supra,  VI,  C,  3),  and 
may  regulate  the  use  directly  or  through  the 
municipality  (Gleason  v.  Cleveland,  49  Ohio 
St.  431,  31  N.  E.  802;  Coffin  v.  Portland,  27 
Fed.  412).  Thus  it  can  lay  out  and  open 
dedicated  streets.  Church  v.  Portland,  18 
Oreg.  73,  22  Pae.  528,  6  L.  R.  A.  259. 

52.  Hoboken  M.  E.  Church  v.  Hoboken,  33 
N.  J.  L.  13,  97  Am.  Dec.  696. 

53.  Chicago,  etc.,  R.  Co.  v.  Joliet,  79  111. 
25;  Burlington  Gaslight  Co.  v.  Burlington, 
etc.,  R.  Co.,  91  Iowa  470,  59  N.  W.  292. 

54.  See  infra,  XIIl,  A,  4. 

55.  Oakland  Comotcry  Co.  v.  People's  Cem- 
etery Assoc.,  93  Tex.  569,  57  S.  W.  27,  55 
L.  R.  A.  503. 

56.  (Jailfornia. —  San  Diego  v.  Linda  Vista 
Irr.  Dint.,  108  Cal.  189,  41  Pac.  291,  35 
L.  R.  A.  33;  Hart  ().  Burnett,  15  Cal.  530. 

MassachnNcl Is. —  Kssex   County  v.  Salem, 
153  Mass.  14  1,  2<i  N.  10.  431. 
N<:lir(ish(i. —  I'iiwnee  City  First  Nat.  Bank 
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V.  Hazels,  63  Nebr.  844,  89  N.  W.  378,  56 
L.  R.  A.  765. 

New  t/ersei/.— Hoboken  M.  E.  Church  v. 
Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  696. 

New  York. —  Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70. 

Pennsylvania. — McGonigle  v.  Allegheny,  44 
Pa.  St.  118. 

Texas. —  Oakland  Cemetery  Co.  v.  People's 
Cemetery  Assoc.,  93  Tex.  569,  57  S.  W.  27,  55 
L.  R.  A.  503;  San  Antonio  v.  Lewis,  15  Tex. 
388. 

"  Property  held  for  public  u.ses,  such  as 
public  buildings,  streets,  squares,  parks, 
promenades,  wharves,  landing-places,  fire-en- 
gines, hose  and  hose-carriages,  engine-houses, 
engineering  instruments,  and  generally  every- 
thing held  for  governmental  purposes,  cannot 
be  subjected  to  the  payment  of  the  debts  of 
the  city.  Its  public  character  foi'bids  such  an 
appropriation.  Upon  the  repeal  of  the  charter 
of  the  city,  such  property  passed  under  the 
immediate  control  of  the  State,  the  power 
once  delegated  to  the  city,  in  that  behalf  hav- 
ing been  withdrawn."  Meriwether  v.  Garrett, 
102  U.  S.  472,  5«1,  26  L.  ed.  197. 

57.  Brown  v.  Lutheran  Church,  23  Pa.  St. 
495. 

58.  Cox  r.  Griffin,  18  Ga.  728. 

59.  Pawnee  City  First  Nat.  Bank  r.  Ha- 
zels, 63  Nebr.  844,  89  N.  W.  378,  56  L.  R.  A. 
765. 

60.  Arbucklc  v.  Cowtan,  3  B.  &  P.  328. 

61.  Pawnee  City  First  Nat.  Bank  r.  Ha- 
zels, 63  Nebr.  844,  89  N.  W.  378,  50  L.  R.  A. 
765;  Close  V.  Glonnwood  Cemetery,  107  U.  S. 
406,  2  S.  Ct.  267,  27  L.  ed.  408.  And  see.  gen- 
erally, CemKTEKIKS;  RiOLKHOUS  SoriETTES. 

62.  San  Diego  v.  Linda  Vista.  Irr.  Dist., 
108  Cal.  189,  41  Pac.  291,  35  L.  R.  A.  33. 
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IX.  ABANDONMENT. 

A.  What  Constitutes — l.  In  General.  An  abandonment  may  be  said  to 
occur,  when  the  use  for  which  the  property  is  dedicated  becomes  impossible  of 
execution  or  wliere  tlie  object  of  the  use  for  which  the  property  is  dedicated 
wholly  fails.®^  Merely  collecting  taxes  on  land  dedicated  is  not  an  abandonment 
of  the  use,"^  and  misuser  does  not  constitute  abandonment.''^ 

2.  Non-User  —  a.  Before  Acceptance.  As  already  sliown  the  general  public 
can  accept  a  dedication  only  by  user,  and  one  of  the  ways  in  which  the  state  or 
municipality  may  accept  is  also  by  using  or  assuming  jurisdiction  over  the  subject 
of  the  dedication.  Such  acceptance  must  be  within  a  reasonable  time  after  the 
offer  of  the  dedication,  so  that  non-user  may  avoid  a  dedication  as  non-acceptance. 
But  when  the  dedicator  is  bound  otherwise  by  statute,  by  deed,  or  by  estoppel  the 
user  may  begin  at  any  time.  In  a  sense  therefore  there  may  be  abandonment  by 
non-user  before  acceptance.^ 

b.  After  Acceptance.  After  acceptance,  or  if  acceptance  be  unnecessary,  the 
effect  of  non-user  raises  questions  of  considerable  difficulty.  The  non-user  may 
be  of  three  kinds.  It  may  be  a  mere  negative  non-user  accompanied  by  no  acts 
showing  intention  of  never  using,  and  not  complicated  by  actual  user  by  some 
private  party,  which  non-user  all  the  authorities  agree  has  no  effect  upon  the  rights 
of  tlie  public ; and  the  public  may  begin  the  user  or  the  municipality  may  open 


63.  Board  of  Education  v.  Van  Wert,  18 
Ohio  St.  221,  98  Am.  Dec.  114.  And  see 
Goode  v.  St.  Louis,  113  Mo.  257,  20  S.  W. 
1048 ;  Williams  v.  Cincinnati  First  Presb. 
Soc,  1  Ohio  St.  478. 

City  property. —  If  a  city  is  abandoned  and 
the  property  reverts  to  the  condition  of  a 
farm  this  will  work  an  abandonment  of  the 
streets.    Bayard  v.  Hargrove,  45  Ga.  342. 

Graveyard. —  Where  the  legislature  pro- 
hibits the  use  of  land  dedicated  for  a  grave- 
yard for  such  purpose  there  is  an  abandon- 
ment. Newark  v.  Watson,  56  N.  J.  L.  667, 
29  Atl.  487,  24  L.  R.  A.  843.  So  where  land 
is  dedicated  for  a  burying-ground,  whether  by 
a  common-law  dedication  under  which  the  fee 
remains  in  the  owner,  or  pursuant  to  a  stat- 
ute under  which  the  fee  is  vested  for  the 
county  in  trust  for  the  purposes  named  only, 
the  abandonment  of  the  land  as  a  burying- 
ground  restores  the  former  owner  to  his  right 
of  possession.  Mahoning  County  Com'rs  v. 
Young,  59  Fed.  96,  8  C.  C.  A.  27.  And  an 
abandonment  also  occurs  where  a  graveyard 
has  entirely  disappeared,  leaving  no  traces  of 
burial  lots,  tombstones,  or  graves.  Campbell 
V.  Kansas  City,  102  Mo.  326,  13  S.  W.  897,  10 
L.  R.  A.  593. 

Highways. — An  abandonment  occurs  where 
a  highway  is  declared  useless  and  discon- 
tinued bv  the  public  authorities.  Healey  r. 
Babbitt,  "l4  R.  I.  533.  See  also  Gebhardt  v. 
Reeves,  75  111.  301 ;  Hunter  v.  Middleton,  13 
111.  50;  Atty.-Gen.  i\  Morris,  etc.,  R.  Co.,  19 
N.  J.  Eq.  386. 

Public  buildings. — ^^Vhere  property  is  dedi- 
cated for  a  public  building  an  abandonment 
occurs  when  such  building  is  erected  on  an- 
other site.  State  v.  Travis  County,  85  Tex. 
435,  21  S.  W.  10-29.  And  see  Sinclair  v. 
Comstock,  Harr.  (Mich.)  404;  Daniels  v. 
Wilson,  27  Wis.  492. 


Schools. —  Where  a  railroad  is  opened  near 
a  place  dedicated  for  a  school,  and  the  same 
becomes  unsuitable  and  dangerous  for  a  school 
and  the  city  attempts  to  sell  the  lot  it  reverts 
to  the  dedicator.  Board  of  Education  v.  Van 
Wert,  18  Ohio  St.  221,  98  Am.  Dec.  114. 

64.  Ashland  v.  Chicago,  etc.,  R.  Co.,  105 
Wis.  398,  80  N.  W.  1101. 

65.  Parker  v.  St.  Paul,  47  Minn.  317,  50 
N.  W.  247;  Goode  v.  S..  Louis,  113  Mo.  257, 
20  S.  W.  1048;  Barclay  Howell,  6  Pet. 
(U.  S.)  498,  8  L.  ed.  477. 

66.  The  distinction  between  non-user  after 
and  non-user  before  acceptance  is  discussed, 
explained,  and  illustrated,  the  case  being  one 
of  statutory  dedication,  in  Archer  v.  Salinas 
City,  93  Cal.  43,  28  Pac.  839,  16  L.  R.  A.  145. 
And  see  Still  ^\  Griffin,  27  Ga.  502;  Plumer 
v.  Johnston,  63  Mich.  165,  29  N.  W.  687. 

Where  the  owner  of  urban  property,  who 
has  laid  it  off  into  lots,  with  streets,  avenues, 
etc.,  sells  such  lots  with  reference  to  the  plat, 
or  with  reference  to  a  city  plat  which  he 
adopts,  his  acts  amount,  as  between  him  and 
the  purchasers,  to  a  dedication  of  the  desig- 
nated streets,  avenues,  and  alleys  to  the  pub- 
lic; but  so  far  as  the  city  is  concerned,  such 
acts  amount  to  a  mere  offer  of  dedication, 
which  may  be  withdrawn  at  any  time  prior  to 
acceptance  by  the  authorities  of  the  city. 
Mouat  Lumber  Co.  v.  Denver,  21  Colo.  1,  40 
Pac.  237. 

67.  California. — Archer  v.  Salinas  City,  93 
Cal.  43,  28  Pac.  839,  16  L.  R.  A.  145. 

Illinois. —  Lee  v.  Mound  Station,  118  111. 
304,  8  N.  E.  759. 

Kansas. — ^Wilgus  v.  Miami  County,  54  Kan. 
605,  38  Pac.  787;  Osage  City  v.  Larkin,  40 
Kan.  206,  19  Pac.  658,  10  Am.  St.  Rep.  186,  2 
L.  R.  A.  f'O ;  Wyandotte  County  v.  Wyandotte 
First  Presb.  Church,  30  Kan.  620,'  1  Pac. 
109. 
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for  public  use  at  any  time  if  tlie  dedication  is  complete  and  the  dedicator  is  bound 
by  acceptance,  by  statute,  by  deed,  or  by  estoppel.*''*  And  it  may  be  a  non-user 
under  circumstances  showing  no  intention  of  ever  using,  because  of  tiic  unfitness 
of  the  subject  of  the  dedication,  or  because  of  its  inutility  to  tljo  public,  and 
such  non-user  constitutes  abandonment.'''^  Again  the  non-user  may  be,  as  in  cases 
where  the  subject  of  the  dedication  is  openly  held  by  a  private  party  by  inclosure, 
such  as  would  be  compatible  in  the  case  of  private  property  witli  title  in  another 
by  adverse  possession.™  It  also  may  be  of  importance  whether  the  non-user 
begins  after  user  or  whether  there  never  has  been  any  user  at  all,  the  implication 
of  an  intent  to  abandon  in  the  former  case  being  perhaps  the  stronger."' 

3.  Substitution  of  Use.  Where  the  offer  of  an  owner  to  change  the  location 
of  a  road  or  street  over  his  property  is  accepted,  this  amounts  to  a  dedication  of 
the  ground  accepted  for  the  new  road  or  street  and  operates  as  a  substitute  of 
the  new  way  for  the  old,''^  and  where  an  owner  of  land  adjacent  to  a  highway 
encroaches  upon  or  closes  it  and  gives  the  public  another  way  it  will  become  a 
public  highway  by  dedication  on  acceptance  by  the  public.''^  So  if  travel  diverges 
from  a  portion  of  a  highway  across  one's  land  and  the  owner  acquiesces  in  the 


Kentucky. —  Rowan  v.  Portland,  8  B.  Mon. 
232. 

Maryland. —  Richardson  v.  Davis,  91  M;l. 
390,  46  Atl.  964. 

Mississipin. —  Briel  v.  Natchez,  48  Miss. 
423. 

'New  Jersey. —  South  Amboy  i'.  New  York, 
etc.,  R.  Co.,  66  N.  J.  L.  623,  50  Atl.  363; 
Hohokus  Tp.  V.  Erie  R.  Co.,  65  N.  J.  L.  353, 
47  Atl.  566 ;  Atlantic  City  v.  Grofif,  64  N.  J.  L. 
527,  45  Atl.  916;  Smith  v.  State,  23  N.  J.  L. 
712;  Jersey  City  v.  Morris  Canal,  etc.,  Co., 
12  N.  J.  Eq.  547. 

Ohio. — •  Fenton  v.  Cheseldine,  11  Ohio  Dee. 
(Reprint)  649,  28  Cine.  L.  Bui.  223. 

Oregon. —  Spencer  v.  Peterson,  41  Oreg.  257, 
68  Pac.  519,  1108;  Meier  v.  Portland  Cable 
R.  Co.,  16  Oreg.  500,  19  Pae.  610,  1  L.  R.  A. 
856. 

Pennsylvania. —  Pittsburg  v.  Epping-Car- 
penter  Co.,  194  Pa.  St.  318,  45  Atl.  129. 

Tennessee. —  Hardy  v.  Memphis,  10  Heisk. 
127. 

Texas. —  Dallas  v.  Gibbs,  27  Tex.  Civ.  App. 
275,  65  S.  W.  81. 

'  West  Virginia.—  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  326,  76  Am.  St.  Rep. 
834. 

Wisconsin. —  Reilly  v.  Racine,  51  Wis.  526, 
8  N.  W.  417. 

United  fitates. —  London,  etc.,  Bank  v.  Oak- 
land, 90  Fed.  091,  33  C.  C.  A.  237;  Coffin  v. 
Portland,  27  Fed.  412. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  103 
et  scq. 

"Any  ordinary  observer  traveling  upon  the 
public  roads  of  tlio  more  thickly  j)opulatod 
portions  of  this  stnto  will  often  jx'rceivc  the 
land  on  one  or  both  sides  of  a  road-bed  that 
is  fenced  out  sowed  in  grain  and  pastured  by 
tlie  ])roprietorH  of  the  adjoining  land,  while 
all  tlie  travel  for  many  years  has  In-en  eon- 
lineal  to  the  center  of  the  road-bed,  and  yet 
we  do  not  see  that  such  .acts  should  of  them- 
Rolvcs  he  held  to  show  eithei'  an  abandoimient 
of  tlie  use  of  the  road  by  the  public,  or  it.s 
adverse  possession   by  the  person  who  has 
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thus  sowed,  reaped,  and  pastured  his  stock 
thereon."  Southern  Pac.  R.  Co.  v.  Ferris,  93 
Cal.  263,  265,  28  Pac.  828,  18  L.  R.  A. 
510. 

68.  See  cases  cited  supra,  note  07. 

69.  See  supra,  IX,  A,  1. 

70.  See  Adverse  Possessiox,  1  Cyc.  1117, 
1118. 

71.  A  very  clear  case  of  abandonment  was 
one  in  which  a  dedication  was  made  for  a 
court-house  and  the  county  having  built  a 
court-house,  afterward  abandoned  it  as  a 
court-house  and  built  a  new  court-house  on 
another  lot,  renting  the  old  building  for  pri- 
vate uses.  State  v.  Travis  County.  85  Tex. 
435,  21  S.  W.  1029.  See  also  Kent  Countv  v. 
Grand  Rapids,  61  Mich.  144,  27  N.  W.  888; 
Sinclair  v.  Comstock,  Harr.  (Mich.)  404.  Use 
was  held  abandoned  when  before  user  it  was 
closed  up  and  was  kept  closea  for  twenty 
years.  Auburn  v.  Goodwin,  128  111.  57,  21 
N.  E.  212. 

Where  the  non-user  is  due  to  natural 
causes,  as  where  land  is  covered  with  water, 
there  is  no  abandonment.  Welton  v.  Wolcott, 
50  Conn.  259.  Jersey  City  v.  Morris  Canal,' 
etc.,  Co.,  12  N.  J.  Eq.  547. 

Improving  a  street  for  part  of  its  width 
is  not  of  itself  an  abandonment  of  the  rest. 
Shirk  r.  Chicago,  195  111.  298,  03  N.  E.  193. 
It  shows  rather  an  acceptance  of  the  whole. 
Southern  Pac.  R.  Co.  r.  Ferris,  93  Cal.  263,  23 
Pac.  828,  18  L.  R.  A.  510. 

72.  Swcatman  v.  Deadwood.  9  S.  D.  380, 
69  N.  \V.  582 ;  Fairfield  %\  Morey,  44  Vt.  239. 
Sec  also  Kolsoy  v.  Furman,  36  Iowa  614,  hold- 
ing th;it  wlu'ic  the  public  have  traveled  for 
more  than  icn  years  a  route  deviating  slightly 
from  that  originally  established,  by  reason  of 
an  obstacle  in  the  surveyed  route  and  pur- 
suant to  some  arrangement  with  adjacent 
owners,  and  not  by  mistake  merely,  such  trav- 
eled route  becomes  a.  highwav  bv  prescrijition. 

73.  Green  r.  Stevens,  49  til.  A]ip.  24; 
ITobbs  V.  Lowell,  10  Pick.  (Mass.)  405,  31 
Am.  Dec.  145;  Hamilton  r.  White,  5  N.  Y. 
9;  Alniy  r.  Church,  18  R.  I.  182,  20  Atl.  58. 
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user  of  the  land  taken  to  form  the  new  portion  of  tlie  highway  he  will  be  deemed 
to  have  dedicated  itJ' 

B.  Effect  of  Abandonment.  Where  the  donees  of  dedicated  lands  fail  or 
refuse  to  accept  the  dedication,  the  land  reverts  to  the  grantor  as  the  title  has 
never  passed  out  of  him.''^  In  case  of  an  abandonment  after  acceptance  also  the 
rights  of  the  public  therein  fail  and  a  reversion  takes  place,  as  the  dedication 
has  spent  its  force  when  the  use  ceasesJ"  If  land  is  dedicated  for  school  pur- 
poses,'' for  a  court-house,"^  for  other  public  buildings,''^  for  a  park,^°  or  for  ceme- 
teries or  burial  purposes,^^  the  property  so  abandoned  reverts  to  the  dedicator  or 
his  heirs,  and  this  is  true  whether  the  dedication  is  statutory  or  at  common  law.^^ 
In  the  case  of  streets  or  highways  a  different  question  is  presented.  As  a  gen- 
eral rule,  where  the  dedication  is  made  by  map  or  plat  dividing  land  into  lots, 
streets,  and  alleys,  and  sales  of  lots  are  made  with  reference  to  such  streets,  the 
land  included  in  the  streets  on  vacation  or  abandonment  thereof  reverts  to  the 
owners  of  lots  abutting  thereon,  the  owners  on  each  side  acquiring  title  to  one 
half  of  the  widtli  of  the  street,^^  unless  the  grantor  in  express  terms  reserved  the 
right  to  himself  in  his  deed  conveying  the  lots  or  in  his  act  of  dedication.^  So 
where  a  highway  is  laid  out  wholly  on  a  person's  land  running  along  its  margin 
and  he  conveys  the  land  bounding  it  on  the  highway,  the  grantee  is  entitled  to 
the  whole  of  the  land  in  the  highway  when  it  is  abandoned.^^  Where,  however, 
the  owner  of  a  strip  of  land  conveys  it  by  deed  to  a  village  in  trust  for  the  benefit 
of  the  inhabitants  thereof,  to  be  held  and  maintained  for  public  streets  only,  the 
title  to  the  land  reverts  to  the  owner  on  abandonment.^^ 


74.  Fitzgerald  v.  Saxton,  58  Ark.  494,  25 
S.  W.  499;  Larned  v.  Larned,  11  Mete. 
(Mass.)  421;  Prouty  v.  Bell,  44  Vt.  72. 

75.  Still  V.  Griffin,  27  Ga.  502.  See  also 
Plumer  v.  Johnston,  63  Mich.  165,  29  N.  W. 
687. 

Under  the  civil  law  in  the  case  of  abandon- 
ment of  the  use  the  ownership  of  the  property 
reverts  to  the  state.  Mitchell  v.  Bass,  33  Tex. 
259. 

76.  Mahoning  County  Com'rs  f.  Young,  59 
Fed.  96,  8  C.  C.  A.  27. 

77.  Board  of  Education  r.  Van  Wert,  18 
Ohio  St.  221,  98  Am.  Dec.  114;  Johnson 
County  School  Dist.  No.  2  v.  Hart,  3  Wyo.  563, 
27  Pac.  919,  29  Pac.  741. 

78.  Kent  County  v.  Grand  Rapids,  61 
Mich.  144,  27  N.  W.  888;  Sinclair  v.  Corn- 
stock,  Harr.  (Mich.)  404. 

Limitations  of  rule. — Where  ground  was 
donated  to  the  county  court  for  use  as  a 
'■  public  square  "  so  long  as  the  seat  of  justice 
should  remain  there,  and  the  seat  of  justice 
was  removed,  it  was  held  that  the  title  did 
not  revert  to  the  original  dedicator  but  re- 
verted to  the  use  of  the  inhabitants  of  the 
town,  first,  because  thej'  had  used  the  square 
for  over  fifty  years,  and  second,  because  the 
adjoining  property-owners  had  bought  their 
lots  relying  upon  the  existence  of  the  public 
square.  Campbell  County  Ct.  v.  Newport,  12 
B.  Mon.  (Ky.)  538. 

79.  Sinclair  v.  Comstock,  Harr.  (Mich.) 
404. 

80.  Rowzee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  Rep.  625,  40  L.  R.  A.  402; 
State  V.  Travis  County,  85  Tex.  435,  21  S.  W. 
1029. 

81.  Campbell  r.  Kansas  City^  102  Mo.  326, 
13  S.  W.  897,  10  L.  R.  A.  593;  Newark  v. 
Watson,  56  N.  J.  L.  667,  29  Atl.  487,  24 

R.  A.  843;  Mahoning  County  Com'rs  v. 
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Young,  59  Fed.  96,  8  C.  C.  A.  27  [reversing 
51  Fed.  585]. 

83.  Mahoning  County  Com'rs  v.  Young,  59 
Fed.  96,  8  C.  C.  A.  27. 

83.  Georgia. —  Harrison  v.  Augusta  Fac- 
tory, 73  Ga.  447 ;  Bayard  v.  Hargrove,  45 
Ga.  342. 

Illinois. —  Tliomsen  v.  McCormick,  136  111. 
135,  26  N.  E.  373. 

Indiana. —  Freedom  v.  Norris,  128  Ind.  377, 
27  N.  E.  869. 

Iowa. —  Day  v.  Schroeder,  46  Iowa  546 ; 
Pettingill  v.  Devin,  35  Iowa  344. 

tfeio  Yorfc.— Wheeler  v.  Clark,  58  N.  Y. 
267. 

But  see  Mendez  v.  Dugart,  17  La.  Ann.  171. 
See  15  Cent.  Dig.  tit.  "Dedication,"  §  103 
et  seq. 

In  Illinois,  on  the  abandon>nent  of  the 
streets,  the  property  in  the  streets  in  case 
of  statutory  dedication  will  revert  to  the 
dedicator  and  not  to  the  abutting  lot  owners 
as  such.  A  conveyance  of  a  lot  abutting  a 
street  so  dedicated  does  not  carry  title  to  the 
center  of  the  street,  but  only  to  the  street. 
Matthiessen,  etc..  Zinc  Co.  v.  La  Salle,  117 
111.  411,  2  N.  E.  406,  8  N.  E.  81;  Gebhardt 
v.  Reeves,  75  111.  301 ;  St.  John  v.  Quitzow, 
72  111.  334;  Hunter  v.  Middleton,  13  111.  50. 

In  Pennsylvania,  where  a  conveyance  of 
lots  in  rural  districts  is  bounded  on  a  street 
laid  out  by  the  grantor,  the  streets  on  aban- 
donment become  part  of  the  lots  bound  on 
them,  but  the  rule  is  otlierwise  in  a  city 
where  the  line  is  specified.  Ball  v.  Ball,  7 
Leg.  Int.  (Pa.)  36. 

84.  Harrison  v.  Augusta  Factory,  73  Ga. 
447;  Baltimore,  etc.,  R.  Co.  v.  Gould,  67  Md. 
60,  8  Atl.  754. 

85.  Healey  v.  Babbitt,  14  R.  I.  533. 

86.  Downes  v.  Dimock,  etc.,  Co.,  75  N.  Y. 
App.  Div.  513,  78  N.  Y.  Suppl.  348. 
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X.  MISUSER  OR  Diversion. 

A.  Necessity  of  User  For  Purposes  Specified  in  Dedication — i,  Gen- 

ERAL  Rule.  If  a  dedication  be  made  for  a  specilic  or  delined  purjKjse,  neitiier 
the  legislature,  the  municipality,  nor  the  general  public  has  any  power  to  use  the 
property  for  any  other  purpose  than  the  one  designated.**''  This  can  only  be  done 
under  the  right  of  eminent  domain.^^  "  Nothing  can  Ije  clearer  than  that  if  a 
grant  is  made  for  a  specific,  limited,  and  defined  purpose,  the  subject  of  the  grant 
cannot  be  used  for  another." 

2.  Limitations  of  Rule  —  a.  Change  by  Consent  of  All  Parties  Interested. 
In  case  all  parties  interested  give  their  consent,  the  use  for  which  the  property  is 
dedicated  may  perhaps  be  changed  or  destroyed;'*  but  inasmuch  as  there  are 
three  parties  interested  in  eveiy  dedication  — tlie  dedicator  and  iiis  representative, 
the  geuei-al  public,  and  the  property-owners  with  special  interest,  such  as  owners 
of  lots  abutting  on  streets,^^  no  one  of  them  without  the  consent  of  the  others 
can  change  or  destroy  the  use.^^ 

b.  Where  Fee  Is  Vested  in  Municipality.  Some  decisions  i-ecognize  a  liniitar 
tion  of  the  general  rule  in  respect  to  diversion  or  misuser  and  hold  that  if  the  fee 
of  dedicated  property  is  vested  in  the  municipality  by  absolute  deed,  it  niay,  if 
authorized  by  the  legislature,  discontinue  the  use,  and  apply  the  dedicated  prop- 
erty to  such  pui'poses  as  it  .may  see  fit.^^ 

B.  What  Constitutes  Misuser  or  Diversion.  Applying  the  general  doc- 
trine governing  misuser  it  has  been  held  that  dedicated  property  cannot  be  sold,'-*^ 


87.  Alabama. — Western  R.  Co.  r.  Alabama 
Grand  Trunk  R.  Co.,  9G  Ala.  272,  11  So.  483, 
17  L.  R.  A.  474. 

Arkansas. —  Arkansas  River  Packet  Co.  v. 
Sorrels,  50  Ark.  466,  8  S.  W.  683. 

Florida. —  Lutterloli  v.  Cedar  Keys,  15  Fla. 
306. 

Illinois. —  Jacksonville  v.  Jacksonville  R. 
Co. ,  67  111.  540 ;  Alton  i:  Illinois  Transp.  Co., 
12  111.  38,  52  Am.  Dec.  479. 

Iowa. —  Warren  f.  Lyons,  22  Iowa  351. 

Kansas. —  Franklin  County  Com'rs  v.  Lath- 
rop,  9  Kan.  453. 

Kentucky. —  Campbell  County  Ct.  v.  New- 
port, 12  B.  Mon.  538;  Rowan  v.  Portland,  8 
B.  Mon.  232;  Augusta  r.  Perkins,  3  B.  Mon. 
437. 

Maryland. — Reed  v.  Stouffer,  56  Md. 
236. 

Michigan. —  Cooper  v.  Alden,  Harr.  72. 

Missouri. —  Normal  School  Dist.  No.  3  v. 
Painter,  102  Mo.  404,  14  S.  W.  938,  10 
L.  R.  A.  493;  Price  f.  Thompson,  48  Mo.  361, 
land  dediciited  for  a  jjublic  park. 

New  -Jersey. —  Hoboken  M.  E.  Church  v. 
Hoboken,  33  N.  J.  L.  13,  97  Am.  Dec.  096; 
Lennig  v.  Ocean  City  Assoc.,  41  N.  J.  Eq.  600, 
7  At).  491,  50  Ami.  iicp.  16. 

Ncin  yorL:.—  C,:u\v  v.  Conger,  19  N.  Y.  256; 
People  r.  Vandeibi'lt,  38  Barb.  282;  Still  V. 
Lansingburgb,  16  Barb.  107. 

Ohio. — Price  v.  Methodist  Episcopal  Church, 
4  Ohio  515. 

Ore<jori. —  ChurcM  v.  Portland,  18  Oreg.  73, 
22  I'ac.  528,  0  L.  R.  A.  259;  Portland  v.  Whit- 
tle.    Oreg.  126. 

J'finisylvania. —  Cdhi.  Bowman,  3  Pa.  St. 
202;  Keen  r.  West  I'ciiiiKvlvania  E.xposition 
Soc,  2  I'll.  Co.  Ct.  385. 
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Texas. —  Harris  County  v.  Tavlor,  58  Tex. 
690 ;  San  Antonio  v.  Lewis,  15  tex.  388. 

Vermont. —  Pomeroy  v.  Mills,  3  Vt.  279,  23 
Am.  Dec.  207. 

Virginia. —  Frederick  Countv  i".  Winches- 
ter, 84  Va.  467,  4  S.  E.  844. 

United  States. —  Barclay  v.  Howell,  6  Pet. 
498,  8  L.  ed.  477;  U.  S.  v.  Illinois  Cent.  R. 
Co.,  20  Fed.  Cas.  No.  15,437,  2  Biss.  174. 

Canada.— In  re  Peck,  46  U.  C.  Q.  B.  211. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  107 
ct  seq. 

88.  U.  S.  V.  Illinois  Cent.  R.  Co.,  26  Fed. 
Cas.  No.  15,437,  2  Biss.  174. 

89.  Warren  v.  Lyons,  22  Iowa  351. 

90.  See  Board  of  Education  i'.  Kansas  Citv, 
62  Kan.  374,  63  Pac.  600. 

91.  Bayard  v.  Hargrove,  45  Ga.  342;  State 
V.  Travis  Countj^,  85  Tex.  435,  21  S.  W.  1029. 

92.  See  cases  cited  supra,  notes  90,  91. 

93.  Brooklvn  Park  Com'rs  r.  Armstrong, 
45  N.  Y.  234,"  6  Am.  Rep.  70 ;  Clark  v.  Provi- 
dence, 16  R.  I.  337,  15  Atl.  763,  1  L.  R.  A. 
725.  See  also  opinion  of  Durfee,  J.,  in  State 
r.  Dexter,  10  R.  I.  341. 

94.  A  labama. —  Douglass  v.  Montgomery, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A.  370; 
llarn  v.  Dadeville,  100  Ala.  199,  14  So.  0; 
Webb  V.  Demopolis,  95  Ala.  IIG,  13  So.  289, 
21  L.  R.  A.  02. 

IlUnois. —  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dee.  479. 

Kansas. —  Franklin  County  Com'rs  r.  Lath- 
rop,  9  Kan.  453. 

Kentucky. —  Covington  r.  McNickle,  IS  I'. 
Mon.  262;'AlveH  r.  Henderson.  16  I!.  Mon. 
131;  (iiltner  r.  Carrollton,  7  B.  Mon.  6S0 , 
Augusta  V.  Porkin.s,  3  B.  Mon.  437. 

Muryland.—  ^eed  v.  Stoufl'er,  50  Mil.  23G. 
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even  though  the  proceeds  be  apphed  to  other  public  purposee.^^  Nor  can 
property  dedicated  for  a  pubhc  purpose  be  treated  as  private  property  of  tlie 
municipality.'-"^  So  property  donated  for  a  graveyard  cannot  be  used  for  a  park,^^ 
nor  property  dedicated  for  a  church  for  a  graveyard,^*^  nor  property  dedi- 
cated for  a  park  for  a  school-house.^^  So  a  jail  or  cesspool  cannot  be  erected  on 
property  dedicated  for  a  court-house/  and  a  "  lauding"  cannot  be  obstructed  by 
buildings.^  So  buildings,^  water-tanks,*  or  scales^  cannot  be  set  up  on  a  street,  nor 
can  a  wall  be  allowed  to  encroach  thereon,**  nor  can  a  steam  railway  be  constructed 
upon  land  dedicated  for  a  street.''  And  so  it  has  been  held  that  a  railway  cannot 
be  constructed  across  laud  dedicated  for  a  private  square.^  So  an  agreement  giv- 
ing an  individual  the  exclusive  privilege  of  maintaining  and  renting  chairs  in  the 
public  parks  of  a  city,  under  which  chairs  were  substituted  by  him  for  park 
benches  located  under  the  trees  in  the  park  compelling  the  public  to  hire  the 
chairs  or  sit  in  the  sun,  is  illegal  and  in  derogation  of  public  rights." 

C.  What  Does  Not  Constitute  Misuser  or  Divepsion."  While  as  before 
stated  there  can  be  no  diversion  of  the  use  for  which  the  property  is  dedicated,^" 
it  may  be  ]:)Ut  to  all  customary  uses  within  the  definition  of  the  use.^'  All  public 
dedications  must  be  considered  with  reference  to  the  uses  for  which  they  were 
made.''^  For  instance  telephone  poles  may  be  erected  along  a  street ;  sewers 
maybe  constructed  under  the  soil  of  the  street"  and  also  water  mains.^^  An 


Micliigun. —  Patrick  v.  Kalamazoo  Y.  M. 
C.  A.,  120  Mich.  185,  79  N.  W.  208. 

Missouri. —  Cunimings  v.  St.  Louis,  90  Mo. 
259,  2  S.  W.  130. 

XcLv  York. —  Still  r.  Lansingburgh,  16 
Barb.  107. 

O/w'o. — Board  of  Education  v.  Van  Wert,  18 
Ohio  St.  221,  98  Am.  Dec.  114. 

Oregon. —  Church  v.  Portland,  18  Oreg.  73, 
22  Pac.  528,  6  L.  R.  A.  259. 

Pennsylvania. —  Com.  v.  Rush,  14  Pa.  St. 
186. 

Texas. — Lamar  County  v.  Clements,  49  Tex. 
347 ;  San  Antonio  v.  Lewis,  15  Tex.  388. 

Vermont. —  Pomeroy  v.  Mills,  3  Vt.  279,  23 
Am.  Dec.  207. 

West  Virainia. —  Sturmer  c.  Randolph 
County  Ct.,  42  W.  Va.  724,  26  S.  E.  532,  36 
L.  R.  A.  300. 

Canada.— In  re  Peek,  46  U.  C.  Q.  B.  211. 

See  15  Cent.  Dig.  tit.  "Dedication,"  §  107 
et  secj. 

95.  Franklin  County  Com'rs  r.  Lathrop,  9 
Kan.  453 ;  Board  of  Education  i.  Van  Wert, 
18  Ohio  St.  221,  98  Am.  Dec.  114;  Young  r. 
Mahoning  Countv,  53  Fed.  895. 

96.  Campbell  County  Ct.  v.  Newport,  12 
B.  Mon.  (Ky.)  538;  Barclay  v.  Howell,  2 
Fed.  Cas.  No.  975.  And  see  Church  v.  Port- 
land. 18  Oreg.  73,  22  Pac.  528,  6  L.  R.  A.  259. 

97.  Campbell  v.  Kansas  City,  102  Mo.  326, 
13  S.  W.  897,  10  L.  R.  A.  593. 

98.  Price  c.  Methodist  Episcopal  Church,  4 
Ohio  515. 

99.  Rowzee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  Rep.  625,  40  L.  R.  A.  402; 
Church  V.  Portland,  18  Oreg.  73,  22  Pac.  528, 
C  L.  R.  A.  259.  But  compare  Reid  v.  Board 
of  Education,  73  Mo.  295. 

1.  Llano  c.  Llano  County,  5  Tex.  Civ.  App. 
132,  23  S.  W.  1008.  See  also  Harris  County 
r.  Taylor,  58  Tex.  690. 

2.  Atty.-Gen.  v.  Tarr,  148  Mass.  309,  19 
N.  E.  358,  2  L.  R.  A.  87. 

3.  Lutterloh  f.  Cedar  Keys,  15  Fla.  306. 


4.  Morrison  v.  Hinkson,  87  111.  587,  29 
Am.  Rep.  77. 

5.  Gibson  v.  Black,  9  S.  W.  379,  10  Ky. 
L.  Rep.  373. 

6.  Flemingsburg  r.  Wilson.  1  Bush  (Ky. ) 
203. 

7.  Alabama  Western  R.  Co.  v.  Alabama, 
etc.,  R.  Co.,  96  Ala.  272,  11  So.  483,  17 
L.  R.  A.  474;  Sehurmeier  t.  St.  Paul,  etc.,  R. 
Co.,  10  Minn.  82,  88  Am.  Dec.  59;  Kelsey  v. 
King,  1  Transer.  App.  (N.  Y.)  133,  33  How. 
Pr.  (N.  Y.)  39;  Fanning  v.  Osborne,  34  Hun 
(N.  Y.)  121. 

8.  Jacksonville  c.  Jacksonville  R.  Co.,  67 
111.  540. 

9.  Kurtz  c.  Clausen,  38  Misc.  (N.  Y.)  105, 
77  N.  Y.  Suppl.  97. 

10.  See  supra,  X,  A,  1. 

11.  Indiana  —  Greene  County  v.  Huff,  91 
Ind.  333. 

Kentucky. —  Newport  v.  Tavlor,  16  B.  Mon. 
699. 

Neio  York. —  Burnet  v.  Bagg,  67  Barb.  154. 

Pennsylvania. —  Com.  r.  Connellsville  Bor- 
ough, 201  Pa.  St.  154,  50  Atl.  825;  Com.  r. 
Beaver  Borough,  171  Pa.  St.  542,  33  Atl.  112; 
Pott  V.  School  Directors,  42  Pa.  St.  132. 

South  Carolina. —  State  r.  Charleston  Neck, 
3  Hill  149. 

United  States. —  District  of  Columbia  i". 
Robinson,  180  U.  S.  92,  21  S.  Ct.  283,  45 
L.  ed.  440;  Cincinnati  i:  White,  6  Pet.  431, 
8  L.  ed.  452. 

See  15  Cent.  Dig.  tit.  "  Dedication,"  §  107 
et  seq. 

12.  Cincinnati  r.  White,  6  Pet.  (U.  SI 
431,  8  L.  ed.  452. 

13.  Magee  v.  Overshiner,  150  Ind.  127,  49 
N.  E.  951,  65  Am.  St.  Rep.  358,  40  L.  R.  A. 
370;  Julia  Bldg.  Assoc.  v.  Bell  Telephone  Co., 
13  Mo.  App.  477. 

14.  Kelsey  v.  King,  1  Transer.  App.  (N.  Y.) 
133,  33  How.  Pr.  (N.  Y.)  39. 

15.  Wood  i;.  National  Water  Works  Co.,  33 
Kan.  590,  7  Pac.  233. 
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electric  railway  may  be  constructed  along  a  fitreet,'^  provided  the  use  does  not 
occupy  the  street  to  the  exclusion  of  ordinary  travel.^'^  If  property  is  dedicated 
for  a  common,  the  building  of  a  wharf  thereon  is  not  a  diversion  of  the  use.'* 
So  if  property  is  dedicated  for  a  public  park,  inclosure  thereof  and  the  planting 
of  trees  on  the  land  so  dedicated  is  not  a  diversion ;  nor  is  the  erection  of  a 
monument  on  a  public  square.*  So  the  erection  of  a  market-house  on  a  puljlic 
square  in  an  incorporated  town  on  which  it  was  marked  as  it  appeared  on  the 
map  of  the  town  "market"  is  not  necessarily  inconsistent  with  the  purposes  of 
the  original  dedication  of  the  square,^'  and  if  land  be  dedicated  for  tlie  "  great 
square  "  of  a  town,  a  court-house  can  be  erected  thereon,  if  this  is  a  customary 
use  of  such  great  squares.^^  If  land  is  dedicated  for  burial  and  other  purposes, 
user  for  other  purposes  than  burial  is  permissible.^ 

D.  Effect  of  Misuser  or  Diversion.  As  already  shown  misuser  or  diversion 
of  the  property  to  uses  not  contemplated  in  the  dedication  does  not  operate  as  an 
abandonment  nor  cause  a  reversion.^  The  only  effect  is  that  the  misuser  may  be 
prevented  and  punished  in  appropriate  proceedings.^^ 

XL  ADVERSE  POSSESSION. 

It  is  generally  recognized  that  "  nullus  ternpus  occwrit  regi  "  and  that  no  one 
can  obtain  title  to  property  dedicated  to  public  uses  by  adverse  possession.  The 
general  public  cannot  lose  or  forfeit  its  rights  by  the  neglect  of  its  representatives 
or  the  unlawful  acts  of  individuals.^®  But  in  some  states  by  statute  and  in  some 
by  construction  the  rule  prevails  that  public  uses  may  be  lost  like  private  titles  by 
adverse  possession. ^'^ 

XII.  CONDEMNATION  PROCEEDINGS. 

The  state,  directly  or  through  delegated  powers,  may  take  for  a  public  use 
property  dedicated  to  the  public  use,  allowing  compensation  to  the  parties  dam- 
aged thereby.^ 

XIII.  PROCEEDINGS  TO  ENFORCE  AND  PRESERVE  USE. 
A.  Who  May  Maintain — l.  The  Dedicator  and  His  Representatives.  The 

dedicator,  whether  the  dedication  be  statutory  or  at  common  law,  has  such  an 
interest  in  the  property  dedicated  as  entitles  him  to  enforce  the  uses  for  which 


16.  Briggs  V.  Lewiston,  etc.,  E.  Co.,  79  Me. 
363.  10  Atl.  47,  1  Am.  St.  Rep.  316;  Poole 
V.  Falls  Road  Electric  R.  Co.,  88  Md.  533,  41 
Atl.  1069 ;  Green  v.  City,  etc.,  R.  Co.,  78  Md. 
294,  28  Atl.  626,  44  Am.  St.  Rep.  288;  Koch 
v.  North  Ave.  R.  Co..  7.5  Md.  222,  23  Atl. 
463,  15  L.  R.  A.  377;  Peddicord  v.  Baltimore, 
etc.,  R.  Co.,  34  Md.  463. 

Consent  of  the  city  is  necessary  in  New 
Jersey.  Paterson,  etc.,  R.  Co.  v.  Paterson,  24 
N.  J.  Eq.  158. 

17.  Lacoming  r.  Consolidated  R.  Co.,  29 
Daily  Rec.  (Md.)  515;  Williams  v.  New  York 
Cent.  R.  Co.,  18  Barb.  (N.  Y.)  222. 

18.  Newport  '/;.  Taylor,  16  B.  Mon.  (Ky.) 
099. 

19.  ]5tirn(>t  r.  Bagg,  67  Barb.  (N.  Y.)  154. 
See  also  Ijanglcy  v.  Galli|)olis,  2  Ohio  St.  107, 
liolding  tbat  the  iiiclosiue  of  land  and  the 
i)nprov(^iiicnt  ilicrcof  is  not  iiiconsi.stoiit  with 
the  r<!Htrictioii  against  oljstructions  of  the 
])lacing  of  buildings  on  tlu^  |)ro])('rty  dedi- 
cated. If  j)r()p('rtv  is  dedicated  for  moral, 
religions,  and  liicriiiy  jjurposes,  it  may  bo 
used  for  a  public  library. 

20.  Iloyt  V.  (ilcason/(;5  Fed.  685. 

I  X.  C| 


21.  Seguin  v.  Ireland,  58  Tex.  183. 

22.  Com.  V.  Bowman,  3  Pa.  St.  202. 

23.  Methodist  Protestant  Church  v.  Laws, 
11  Ohio  Dec.  (Reprint)  743,  29  Cine.  L.  Bui. 
47. 

24.  See  supra,  IX,  A,  1. 

25.  See  infra,  XIII. 

26.  See  comprehensive  opinion  in  Ralston 
r.  Weston,  46  W.  Va.  544,  33  S.  E.  326,  76 
Am.  St.  Rep.  836  [overruling  Teass  v.  St. 
Albans,  38  W.  Va.  1,  17  S.  E.  400,  19  L.  R.  A. 
802]. 

27.  See  Adverse  Possession,  5  Cvc.  1117, 
1119. 

28.  Alabama. —  Douglass  v.  Montgomery, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A.  376. 

Connecticut. —  Woodruff  v.  Neal,  28  Conn. 
165. 

Delaware. —  Fulton  r.  Dover,  0  Del.  Ch.  I, 
6  Atl.  633. 

Illinois. —  Proctor  v.  Lewiston,  25  111.  153. 

Louisiana. —  New  Orleans  ■(;.  Hopkins,  13 
La.  326. 

Ma.ri)land. — De  Lauder  v.  Baltimore  County, 
94  Md.'  1,  50  Atl.  427  ;  Van  Witsen  v.  Gutnian, 
79  Md.  405,  20  Atl.  608,  24  L.  R.  A.  403. 
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the  dedication  was  made  and  to  prevent  a  diversion  therefrom,^^  wlietlier  against 
tlie  dedicatee*  or  some  third  person  who  is  interfering  with  the  use  of  the  prop- 
erty for  tlie  purposes  for  which  it  was  dedicated,^^  or  against  both  acting  in  con- 
junction.^^ And  in  case  of  his  death  liis  representatives  succeed  to  his  rights.^^ 
The  dedicator  at  common  law  i-etains  the  fee  and  has  a  right  to  enforce  the  speci- 
fied use.^''  In  the  case  of  statutory  dedications  he  has  likewise  the  right  to  enforce 
the  trusts.^  If  he  is  dead  his  heirs  and  devisees  succeed  to  his  rights  at  the  time 
of  his  deatli,^''  and  his  grantees  succeed  to  his  rights  expressly  or  by  implication 
as  abutting  owners.^^  Parties  to  whom  he  has  sold  land  covenanting  for  a  public 
use  have  rights  to  sue  upon  the  covenants/^  and  have  besides  a  special  interest  in 
the  maintenance  of  the  public  use.^^ 

2.  Persons  Whose  Rights  of  Property  May  Be  Affected  by  Misuser.  It  is  very 
generally  recognized  that  any  citizen  if  likely  to  be  injured  in  his  individual  rights 
with  respect  to  his  property  by  a  misuser  or  diversion  of  dedicated  property  may 
maintain  an  action  to  enforce  or  preserve  the  use.*    Thus  persons  owning  prop- 


Massachusetts. —  In  re  Wellinoton,  16  Pick. 
87,  26  Am.  Dec.  631. 

New  York. — In  re  John,  etc.,  Sts.,  19  Wend. 
659. 

^Yest  Virginia. —  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  326,  76  Am.  St.  Rep. 
834. 

Exercise  of  power  by  municipality. —  Gen- 
erally under  statutes  municipalities  have 
powers  to  close  highways,  alleys  (and  some- 
times parks,  commons,  etc. ) ,  or  any  part 
thereof  according  to  their  discretion,  but 
abutting  owners  have  interests  which  are  val- 
uable and  these  cannot  be  taken  for  the  public 
use  without  compensation,  nor  for  private 
use,  on  any  terms  whatsoever.  Van  Witsen  v. 
Gutman,  79  Md.  405,  29  .\t\.  608.  24  L.  R.  A. 
403. 

29.  Indiana. — Freedom  v.  Norris,  128  Ind. 
377,  27  N.  E.  869. 

Iowa. —  Warran  v.  Lyons,  22  Iowa  351. 

Mississippi. —  Rowzee  v.  Pierce,  75  Miss. 
846,  23  So.  307,  65  Am.  St.  Rep.  625,  40 
L.  R.  A.  402. 

New  York. —  People  v.  Vanderbilt,  38  Barb. 
282. 

Ohio. —  Williams  v.  Cincinnati  First  Presb. 
Soc,  1  Ohio  St.  478;  Brown  v.  Manning,  6 
Ohio  298,  27  Am.  Dec.  255. 

Oregon. —  Church  v.  Portland,  18  Oreg.  73, 
22  Pac.  528,  6  L.  R.  A.  259. 

Tennessee. —  Hardy  v.  Memphis,  10  Heisk. 
127. 

T' erm  on  ^.—  Pomeroy  v.  Mills,  3  Vt.  279,  23 
Am.  Dec.  207. 

Wisconsin. —  Williams  v.  Milwaukee  In- 
dustrial Exposition  Assoc.,  79  Wis.  524,  48 
N.  W.  665 ;  Weisbrod  v.  Chicago,  etc.,  R.  Co., 
21  Wis.  602;  Gardiner  v.  TisdalC;  2  Wis.  153, 
60  Am.  Dee.  407.  But  compare  U.  S.  v.  Illi- 
nois Cent.  R.  Co.,  154  U.  S.  225,  14  S.  Ct. 
1015,  38  L.  ed.  971,  holding  that  one  who  has 
platted  land  and  sold  all  the  lots  by  refer- 
ence to  streets  has  no  further  interest  and 
cannot  sue  to  enjoin  diversion  of  the  use  de- 
clared by  the  dedication. 

30.  Hardy  v.  Memphis,  10  Heisk.  (Tenn.) 
127. 

31.  Freedom  v.  Norris,  128  Ind.  377,  27 
N.  E.  869;  Pomeroy  v.  Mills,  3  Vt.  279,  23 


Am.  Dec.  207 ;  Weisbrod  v.  Chicago,  etc.,  R. 
Co.,  21  Wis.  602. 

Illustration. —  Thus  the  owner  of  the  fee 
may  maintain  ejectment  against  one  who  has 
exclusively  appropriated  a  part  of  a  public 
street  or  highway  to  his  own  private  use. 
Brown  v.  Galley,  Lalor  (N.  Y.)  308. 

32.  Rowzee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  Rep.  625,  40  L.  R.  A.  402. 

33.  Gardiner  v.  Tisdale,  2  Wis.  153,  60 
Am.  Dee.  407. 

34.  Warren  v.  Lyons,  22  Iowa  35 1 ;  Rowzee 
V.  Pierce,  75  Miss.  846,  23  So.  307,  65  Am.  St. 
Rep.  625,  40  L.  R.  A.  402;  People  v.  Vander- 
bilt, 38  Barb.  (N.  Y.)  282;  Barclay  v.  Howell, 
6  Pet.  (U.  S.)  498,  8  L.  ed.  477.  The  su- 
preme court  of  the  United  States  has  adopted 
a  different  rule  in  U.  S.  v.  Illinois  Cent.  R. 
Co.,  154  U.  S.  225,  14  S.  Ct.  1015,  38  L.  ed. 
971  [approved  in  Burlington  Gaslight  Co.  v. 
Burlington,  etc.,  R.  Co.,  165  U.  S.  370,  17 
S.  Ct.  359,  41  L.  ed.  749],  but  the  decision 
was  not  necessary  to  the  case,  and  its  ques- 
tionability  is  shown  in  the  dissenting  opinion. 

35.  Rowzee  v.  Pierce,  75  Miss.  846,  23  So. 
307,  65  Am.  St.  Rep.  625,  40  L.  R.  A.  402. 

36.  See  supra,  VIII,  E. 

37.  Church  v.  Portland,  18  Oreg.  73,  22 
Pac.  528,  6  L.  R.  A.  259.  And  see  supra, 
VIII,  E. 

38.  Trutt  V.  Spotts,  87  Pa.  St.  339. 

39.  Marsh  v.  Fairbury,  163  111.  401,  45 
N.  E.  236. 

40.  Alahatna. —  Montgomery  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459,  32  So.  144; 
Douglass  V.  Montgomery,  118  Ala.  599,  24 
So.  745,  43  L.  R.  A.  376. 

Connecticut. — Wheeler  v.  Bedford,  54  Conn. 
244,  7  Atl.  22. 

Illinois. —  Clark  v.  MeCormick.  174  111.  164, 
51  N.  E.  215;  Chicago  v.  Ward,  169  111.  392, 
48  N.  E.  927,  61  Am.  St.  Rep.  185,  38  L.  R.  A. 
849. 

Indian  Territory. — Davenport  v.  Buffington, 
1  Indian  Terr.  424,  45  S.  W.  128. 

Maryland. —  Bembe  v.  Anne  Arundel  County, 
94  Md.  321,  51  Atl.  179,  57  L.  R.  A.  279; 
Boyce  v.  Kalbaugh,  47  Md.  334,  28  Am.  Rep. 
464. 

Missouri. —  Longworth  v.  Sedevic,  1 65  Mo. 
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erty  fronting  on  or  adjacent  to  a  pnljlic  park  or  Houare  have  such  special  property 
interests  as  entitle  tlieui  to  maintain  a  snit  for  the  enforcement  and  preservation 
of  the  use  of  the  ])roperty  as  such/'  and  the  same  is  the  case  with  ovi^ners  of  lots 
abutting  on  streets.^^  So  upon  the  application  of  members  of  a  class  interested  in 
property  devoted  to  religious  or  charitable  purposes,  such  uses  will  be  protected 
and  upheld  by  the  proper  courts/'^ 

3.  Persons  Without  Special  Property  Interests  to  Be  Affected  by  Misuser. 
According  to  some  decisions  the  inhabitants  of  a  town  or  city  have  such  an  inter- 
est in  the  use  of  the  dedicated  property,  althougli  not  having  any  special  property 
interests  to  be  affected  by  a  diversion  of  the  iise,  that  they  may  maintain  a  snit 
to  enforce  or  preserve  the  use."*"'  Other  decisions,  however,  maintain  the  opposite 
view/^ 

4.  Municipalities.  The  municipality  in  which  the  land  dedicated  is  situated,  as 
trustee  for  the  public,  may  maintain  proceedings  to  enforce  and  preserve  the  use.*^ 
Thus  where  lands  are  dedicated  to  the  use  of  the  inhabitants  of  a  city  or  incorpo- 
rated village  for  a  public  square,  a  bill  may  be  tiled  in  the  name  of  the  corpora- 
tion to  restrain  the  erection  of  a  nuisance  thereon  or  to  protect  the  equitable  right 


221,  65  S.  W.  260;  Cummings  v.  St.  Louis, 
90  Mo.  259,  2  S.  W.  130. 

Nebraska. —  Omaha,  etc.,  R.  Co.  i.  Rogers, 
16  Nebr.  117,  19  N.  W.  603. 

Neiv  York. —  Watertown  v.  Cowen,  4  Paige 
510,  27  Am.  Dee.  80. 

North  Dakota. —  Northern  Pac.  R.  Co.  t. 
Lake,  10  N.  D.  541,  88  N.  W.  461. 

Oregon. —  Church  v.  Portland,  18  Oreg.  73, 
22  Pac.  528,  6  L.  R.  A.  259;  Parrish  i:  Ste- 
phens, 1  Oreg.  59. 

Pennsylvania. —  In  re  Pearl  St.,  Ill  Pa.  St. 
565,  5  Atl.  430. 

Tennessee. —  Wilson  r.  Acree,  97  Tenn.  378, 
37  S.  W.  90. 

West  Virginia. —  Sturmer  v.  Randolph 
County  Ct.,  42  W.  Va.  724,  26  S.  E.  532,  36 
L.  R.  A.  300. 

Wisco7isin. —  Williams  v.  Smith,  22  Wis. 
594. 

United  States.—  Burlington  Gaslight  Co.  v. 
Burlington,  etc.,  R.  Co.,  165  U.  S.  370,  17 
S.  Ct.  359,  41  L.  ed.  749;  Beatty  v.  Kurtz,  2 
Pet.  500,  7  L.  ed.  521. 

41.  Connecticut. —  Wheeler  v.  Bedford,  54 
Conn.  244,  7  Atl.  22. 

Illinois.—  Chicago  r.  Ward,  169  111.  392,  48 
N.  E.  927,  61  Am.  St.  Rep.  185,  38  L.  R.  A. 
849;  Jacksonville  v.  Jacksonville  R.  Co.,  67 
111.  540. 

Indian  Territorv. — Davenport  v.  Buffington, 
1  Indian  Terr.  424,  45  8.  W.  128. 

Kansas. —  Franklin  County  Com'rs  v.  Lath- 
rop,  9  Kan.  453. 

New  York.—  Cady  r.  Conger,  19  N.  Y.  250. 

Ohio. —  Le  Clercq  v.  Gallipolis,  7  Oliio  217, 
28  Am.  Doc.  641 ;  Brown  v.  Manning,  6  Ohio 
298,  27  Am.  Dec.  255. 

Wcsl  \'ir<iiiiia. —  Ktnriner  r.  Randolph 
Count  V  CL,  12  W.  Va.  724,  20  S.  E.  532,  30 
L.  R.  A.  :if)(). 

One  who  owns  a  lot  one  hundred  feet  dis- 
tant from  a  park  I'roin  which  there  is  an 
open  iind  iiriohsii'ucted  view  of  the  |)ark  can 
inaiidiiiii  a  Itill  to  enjoin  a  diver.sioii  from 
the  UMCM  to  wliich  tlie  property  was  originally 
dedicated.  DoughiHH  i;.  Montgomorv,  IIH  Ala. 
009,  24  Mo.  745,  43  I;.  R.  A.  376. 
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42.  Alaiama. —  Montgomery  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459,  32  So.  144. 

Illinois.— Earn  c.  Chicago,  130  III.  277,  20 
N.  E.  370;  Princeville  v.  Auten,  77  111. 
325. 

Michigan. —  Cooper  v.  Alden,  Harr.  72. 
Missouri. —  Longworth  v.  Sedevic,  105  Mo. 
221,  65  S.  W.  200. 

Pennsylvania. —  In  re  Pearl  St.,  Ill  Pa.  St. 

565,  5  Atl.  430. 

Tennessee. —  W^ilson  v.  Acree,  97  Tenn.  378, 
37  S.  W.  90. 

Virginia. —  Norfolk  V.  Nottingham,  96  Va. 
34.  30  S.  E.  444. 

43.  Davidson  v.  Reed,  111  111.  167,  53  Am. 
Rep.  013;  Boyce  v.  Kalbaugh,  47  Md.  334,  28 
Am.  Rep.  464;  Beatty  i:  Kurtz,  2  Pet.  (U.  S.) 

566,  7  L.  ed.  521.  Thus  the  relatives  of  dead 
persons  can  sue  to  prevent  the  disturbance  of 
the  graveyard  in  wliich  thev  are  buried.  Da- 
vidson i  .  Reed,  111  III.  167,' 53  Am.  Rep.  013. 

44.  Georgia. —  Macon  v.  Franklin,  12  Ga. 
239. 

Illinois. —  Maywood  Co.  v.  Mavwood,  118 
111.  61,  6  N.  E.  866. 

Kentucky. —  See  Campbell  County  Ct.  V. 
Newport,  12  B.  Mon.  538. 

Massachusetts. —  Atty.-Gen.  v.  Tarr,  148 
Mass.  .309,  19  N.  E.  358,  2  L.  R.  A.  87. 

Ohio. —  Le  Clercq  v.  Gallipolis,  7  Ohio  217, 
28  Am.  Dec.  041. 

Pciivsylraiiia. —  In  re  Pearl  St.,  Ill  Pa.  St. 
505.  5  Atl.  430. 

Application  of  rule. — Not  only  can  one  who 
.sells  and  conveys  lots  according  to  a  place 
which  slio\As  them  to  be  on  streets  sue  to 
assert  tlicii-  cliaracter  as  such,  but  all  other.s 
in  the  general  plan  mav  do  likewise.  In  re 
Pearl  St.,  Ill  Pa.  St.  505,  5  Atl.  430. 

45.  Armstrong  v.  Portsmouth  Bldg.  Co.,  57 
Kan.  02,  45  Pac.  07;  Clark  r.  Providence.  10 
R.  I.  337,  15  Atl.  70.3,  1  L.  R.  A.  725;  Nor- 
folk r.  Nottingham,  90  Va.  34,  30  S.  E.  444. 

46.  Illinois.— M:wn\\  v.  Fairbury,  103  111. 
401,  '15  N.  E.  230. 

Indiana. —  Rhodes  v.  Brightwood,  145  Ind. 
21.  43  N.  E.  942;  Froedom  r.  Norris,  128  Ind. 
;!77.  27  N.  E.  869. 
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of  the  corporators  to  the  use  of  the  public  square  as  such/'  and  it  may  maintain 
ejectinent  to  recover  possession  of  tlie  dedicated  property  from  any  one  wrong- 
fully withholding  it.**^ 

5.  Joinder  of  Parties  Having  Different  Interests.  The  municipality  and  citi- 
zens thereof  having  property  rights  which  may  be  injuriously  atfected  by  diver- 
sion or  misuser  of  the  dedicated  property  may  join  in  a  proceeding  to  enforce  or 
preserve  the  use/"  and  it  has  been  held  that  one  who  merely  owns  a  lot  in  a 
village  may  join  with  the  village  in  a  bill  to  prevent  any  obstruction  of  the  use 
of  land  dedicated  for  a  public  park/* 

B.  Who  May  Be  Sued.  Any  person  who  obstructs  a  public  use  may  be 
sued.'' 

C.  Procedure  and  Pleading's.  Outside  of  the  questions  relating  to  the 
proper  parties  to  suits  involving  dedication,  there  are  no  special  rules  of  proced- 
ure or  of  pleadings.  The  allegation  of  a  private  use  may  be  supported  by  proof 
of  a  public  use,  as  the  latter  includes  the  former  but  the  allegation  of  rights  as 
one  of  the  general  public  will  not  support  proof  of  rights  as  covenantee.'^  In 
setting  up  a  dedication  in  pleadings  it  seems  that  it  is  not  sufficient  to  allege 
merel}'^  the  fact  of  dedication,  but  that  the  manner  of  dedication  must  be  alleged 
and  the  facts  upon  which  the  claim  of  a  dedication  is  based.'^ 


DE  DIE  IN  DIEM.    From  day  to  day.^ 

DEDIMUS  POTESTATEM.  Literally, '"  we  have  given  power."  In  English  prac- 
tice, a  writ  or  commission  issuing  out  of  chancery,  empowering  the  persons  named 
therein  to  perform  certain  acts,  as  to  administer  oaths  to  defendants  in  chancery 
and  to  take  their  answers,  to  administer  oaths  of  office  to  justices  of  the  peace,  etc' 
(See,  generally.  Depositions.) 

DEDIMUS* POTESTATEM  DE  ATTORNATO  RECIPIENDO.  We  have  given  the 
power  of  receiving  an  attorney.^    (See,  generally.  Attorney  and  Client.) 

DE  DIVERSIS  REGULIS  JURIS  ANTIQUI.    Of  divers  rules  of  the  ancient  law.^ 


Is  etc  Jersey. —  Den  r.  Duminer,  20  N.  J.  L. 
86,  40  Am.  Dec.  213. 

0/iio.— Fulton  V.  Mehrenfeld,  8  Ohio  St. 
440. 

Canada. —  BroATO  v.  Edmonton,  23  Can.  Su- 
preme Ct.  308. 

Where  ground  is  dedicated  to  a  city  for  a 
public  park  tlie  city  and  not  the  county  is 
the  proper  party  to  recover  possession.  Hurd 
i:  Harvey  County,  40  Kan.  92,  19  Pae. 
325. 

47.  Watertown  v.  Cowen,  4  Paige  (jST.  Y.) 
510,  27  Ara.  Dec.  80. 

48.  South  Amboy  v.  New  York,  etc.,  R.  Co., 
06  N.  J.  L.  623,  50  Atl.  368 ;  Den  v.  Dummer, 
20  N.  J.  L.  86,  40  Am.  Dec.  213. 

49.  Marsh  r.  Fairbury,  163  111.  401,  45 
X.  E.  236;  Watertown  i:  Cowen,  4  Paige 
(N.  Y.)  510,  27  Am.  Dec.  80. 

Illustration. —  A  grantee  of  a  lot  adjoining 
a  public  square,  who  has  a  special  covenant 
from  the  original  owner  of  the  square,  that 
it  shall  be  kept  open  for  the  benefit  of  his 
lot,  may  also  file  a  bill  in  equity  to  restrain 
the  grantor  from  violating  the  covenant,  and 
may  join  with  the  corporation  in  such  a  suit. 
Watertown  v.  Cowen,  4  Paige  (N.  Y.)  510,  27 
Am.  Dec.  80. 

50.  Mavwood  Co.  r.  Maywood,  118  111.  61, 
e  N.  E.  866. 

51.  Barclay  v.  Howell,  0  Pet.  (U.  S.)  498, 
8  L.  ed.  477. 


The  municipality  which  attempts  to  divert 
a  use  may  itself  he  sued  (Rowzee  v.  Pierce, 
75  Miss.  846,  23  So.  307,  65  Am.  St.  Rep.  625, 
40  L.  R.  A.  402),  and  if  it  obstructs  a  public 
use  its  officials  may  be  liable  to  indictment 
(Com.  r.  Bowman,  3  Pa.  St.  202). 

52.  Day  v.  Allender,  22  Md.  511. 

53.  Gore  v.  Brubaker,  55  Md.  87. 

54.  Chicago  v.  Ward,  76  111.  App.  536. 

1.  Burr  ill  L.  Diet,  [citing  Bracton,  fol. 
20o&].  And  see  Davy  v.  Salter,  6  Mod.  250, 
252,  where  Holt,  C.  J.,  said:  "And  here, 
where  we  proceed  de  die  in  diem,  we  never 
enter  '  d  die  8.  Trin.  in  octo.'  " 

2.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  447]. 

It  was  anciently  allowed  for  many  purposes 
not  now  in  use,  as  to  make  an  attorney,  to 
take  the  acknowledgment  of  a  fine,  etc.  Blaeiv 
L.  Diet. 

3.  Burrill  L.  Diet. 

In  old  English  practice,  the  name  of  a  writ 
or  commission  from  the  crown,  directed  to 
the  judges  of  a  court,  authorizing  them  to 
receive  or  admit  the  attorney  of  a  party ;  or, 
in  other  words,  to  permit  him  to  appear  by 
attorney.  Burrill  L.  Diet,  [citing  Gilbert 
Com.  PI.  32]. 

4.  This  is  a  celebrated  title  of  the  digests, 
and  the  last  in  that  collection.  It  consists 
of  two  hundred  and  eleven  rules  or  maxims. 
Black  L.  Diet. 
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DE  DOLO  MALO.    Of  or  founded  upon  fraud.'' 

DE  DOMO  REPARANDA.  The  name  of  an  ancient  coinmon-law  writ,  by  wliieli 
one  tenant  in  common  iniglit  compel  liiH  co-tenant  to  concur  in  the  expense  of 
repairing  tlie  property  lield  in  common.'' 

DE  DONIS.  Concei-ning  gifts,  (or  more  fully,  de  donis  conditionalihux,  con- 
cerning conditional  gifts.)'' 

DE  DOTE  ASSIGNANDA.    For  assigning  dower.® 

DE  DOTE  UNDE  NIHIL  HABET.    Of  dower  in  that  whereof  she  lias  none.« 
De  droit.    Of  right.i" 

Deduction,  a  portion  or  thing  which  an  heir  has  a  right  to  take  from  the 
mass  of  the  succession  before  any  partition  takes  place." 

Deduction  for  new.  In  marine  insurance,  an  allowance  or  drawback 
credited  to  the  insurers  on  the  cost  of  repairing  a  vessel  for  damage  arising  from 
the  perils  of  the  sea  insured  against.^^    (See,  generally,  Mai{ine  Ixsueance.) 

Deeded.    In  its  popular  acceptation,  a  transfer  by  deed.'" 

Deeds  to  lead  and  declare  uses.  In  old  conveyancing,  a  species  of 
deed  incident  to  the  conveyances  by  fine  and  recovery,  by  which  the  latter  were 
directed  to  operate  to  certain  particular  uses."    (See,  generally.  Deeds.) 


5.  Black  L.  Diet. 

6.  Bouvier  L.  Diet.  And  see  Cubitt  v.  Por- 
ter, 8  B.  &  C.  257,  267,  6  L.  J.  K.  B.  0.  S. 
306,  2  M.  &  R.  267,  15  E.  C.  L.  133. 

7.  Black  L.  Diet. 

This  is  the  name  of  a  celebrated  English 
statute,  passed  in  the  thirteenth  year  of  Edw. 
I.,  and  constituting  the  first  chapter  of  the 
statute  of  Westm.  2,  by  virtue  of  which  es- 
tates in  fee-simple  conditional  (formerly 
known  as  "  dona  conditionalia  " )  were  con- 
verted into  estates  in  fee-tail,  and  which,  by 
rendering  sueh  estates  inalienable,  introduced 
perpetuities,  and  so  strengthened  the  power  of 
the  nobles.  Black  L.  Diet,  [citing  2  Black- 
stone  Comm.  112]. 

8.  Tliis  was  the  name  of  a  writ  command- 
ing the  king's  eseheator  to  assign  dower  to 
the  widow  of  a  tenant  in  capite.  Bouvier  L. 
Diet. 


9.  This  was  the  name  of  a  writ  of  dower 
which  lay  for  a  widow  where  no  part  of  her 
dower  had  been  assigned.    Bouvier  L.  Diet. 

It  is  now  much  disused;  but  a  form  closely 
resembling  it  is  still  much  ased  in  the  United 
States.  Bouvier  L.  Diet,  [citing  4  Kent 
Comm.  63]. 

10.  Burrill  L.  Diet,  [citing  Britton,  c.  107]. 

11.  Black  L.  Diet,  [citing  La.  Civ.  Code, 
art.  1358]. 

12.  Black  L.  Diet. 

13.  Jordan  v.  Jordan,  65  Ala.  301,  307. 

"  Deeded "  is  an  apt  word  to  signify  the 
transmission  of  real  estate.  Dunham  v. 
Marsh,  52  N.  J.  Eq.  256,  259,  30  Atl.  473. 

14.  If  these  deeds  were  made  previous  to 
the  fine  or  recovery,  they  were  called  deeds  to 
lead  the  uses;  if  subsequent,  deeds  to  declare 
them.  Burrill  L.  Diet,  [citing  2  Blackstone 
Comm.  363]. 
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DEEDS 


By  Joseph  A.  Joyce  *  and  Howakd  C.  Joyce  f 

I.  DEFINITIONS,  519 

A.  Deed,  519 

1.  In  General,  519 

2.  Distinguished  From  Other  Instruments,  h%\ 

a.  Assignment,  521 

b.  Title  Bond,  521 

c.  Will,  521 

B.  Deed  Indented  or  Indenture,,  521 

C.  Deed  Poll,  522 

II.  PARTICULAR  MODES  OF  CONVEYANCE,  522 

A.  In  General,  522 

B.  Feoffment,  523 

C.  Covenant  to  Stand  Seized,  523 

D.  Bargain  and  Sale,  524 

E.  Lease  and  Release,  525 

F.  Quitclaim,  525 

III.  REQUISITES  AND  VALIDITY,  526 

A.  In  General,  526 

B.  By  What  Law  Governed,  526 

C.  Parties,  527 

1.  General  Rules,  527 

2.  Title  or  Interest  of  Grantor,  527 

a.  In  General,  527 

b.  Seizin,  528 

D.  Subject -Matter,  528 

1.  In  General,  528 

2.  Executory  or  Contingent  Interests,  529 

E.  Consideration,  529 

1.  General  Rules,  529 

2.  Qualifications  of  or  Exceptions  to  General  Rules,  533 

3.  Sufficiency  and  Adequacy  in  General,  533 

4.  Effect  of  Inadequacy,  533 

5.  Effect  of  Want  of  Consideration,  534 

6.  Effect  of  Failure  of  Consideration,  535 

7.  Effect  of  Seal,  536 

F.  Form  and  Contents  of  Instruments,  536 

1.  Necessity  of  Writing,  536 

2.  Formal  Requisites  —  Sufftcient  and  Legal  Words,  537 

3.  Premises,  537 

a.  Generally,  537 

b.  Designation  and  Description  of  Parties,  538 

(i)  Generally,  538 

(ii)  Yariance  Between  Signature  and  Description  in 

Body  of  Deed,  540 
(ill)  Leaving  Name  BlanTc,  540 

c.  Recitals,  541 


*  Author  of  "  A  Treatise  on  Marine,  Life,  Accident,  and  Other  Insurances"  ;  joint  author  of  "  A  Treatise  on 
Damages,"  "A  Treatise  on  Electric  Law,"  etc.,  etc. 

t  Joint  author  of  "A  Treatise  on  Damages,"  "A  Treatise  on  Electric  Law,"  etc.,  etc. 
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d.  Co7).siderat')on,  541 

e.  Operative  Words,  542 

f .  Description  of  Property,  543 

(i)  Sufficiency  in  General,  TAZ 
(ii)  General  fiules  avd  PrincijAes.  543 
(ill)  Manner  of  Designation,  544 

(iv)  Conveyance  of  Pa,rt  of  Tract,  546 

(v)  Conveyance  of  I*laMejl  Lots,  547 

(vi)  Exceptin/j  Part  of  Tract,  547 

(vii)  lieference  to  Other  JnsPrKments  or  Records,  Maps 

and  Plats,  548 

(viii)  Omissions  in  Description,  549 

(ix)  Erroneous  or  Jnapjj^licahle  Description,  550 
(x)  Clerical  Errors,  551 
(xi)  Blanks,  551 

4.  Hahendum  and  Tenendum,  551 

5.  Terms  and  Conditions,  552 

6.  Warranty  andj  Covenants,  552 

7.  Conclusion,  552 
G.  Execution,  553 

1.  Mode  and  Requisites  in  General,  553 

a.  Necessity  of  Execution,  553 

b.  Execution  in  Blank,  553 

c.  Ratification  of  Defective  Deed,  553 

d.  Curative  Acts,  554 

2.  Signatures,  554 

a.  6y  Grantor,  554 

(i)  in  General,  554 
(ii)  Erroneous  Signature,  554 

(ill)  Signing  of  Grantor\s  Name  hy  Third  Person,  554 

b.  6y  Grantee,  555 

c.  (9/  TFt'^?iess65,  555 

3.  xSfeflS^,  555 

a.  Necessity  of,  555 

b.  Su-fficieney  of,  556 

c.  Use  of  Same  Seal  hy  Different  Parties,  557 

4.  Attestation,  557 

a.  /ti  General,  557 

b.  Competency  of  Witnesses,  558 

c.  Number  of  iVitnesses,  558 

d.  Necessity  of  Reqtoest  hy  Grantor,  559 

e.  Presence  of  Witness,  559 

5.  Reventie  Stamps,  559 

a.  /n  General,  559 

b.  Amoufit  of,  559 

c.  Failure  to  Affix,  559 

d.  7^Mft<?  of  Affi'xing,  560 

e.  Canceling  of,  560 
II.  Delivery,  560 

1.  Necessity  and  Sufficiency  of  in  General,  560 

a.  Delivery  Necessary,  560  . 

b.  Sv.jjiciency,  561 

(j)  /"n  General,  561 
(ii)  Delivery  to  Mi)\or,  561 
(ill)  Deposit  in  Post-Office,  561 
0.  /niention  as  Affecting,  561 

d.  Retention.  <f  Control  or  Dosscssion  hy  Grantor,  56'3 
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(i)  hi  General,  562 
(ii)  lieturn  of  Deed  hy  GTantee,  563 

e.  Possession  hy  Grantee,  563 

f.  Conditional  Delivery,  564 

g.  Time  of  Delivery,  564 

li.  Co -Grantors  and  Co -Grantees,  565 
i.  Ratification,  565 
j.  Questions  For  Jury,  565 

2.  Delivery  to  Third  Person,  565 

a.  General  Rule,  565 

b.  Assent  of  Grantee,  566 

c.  Retention  hy,  or  Delivery  to.  Scrivener,  566 

d.  Conditional  Delivery,  567 

e.  Delivery  to  Agent  of  Grantee,  567 

f .  Loss  or  Destrtiction  of  Deed  After  Delivery,  567 

g.  Questions  For  Jury,  567 

3.  Delivery  For  Record  and  Recording,  567 

a.  In  General,  567 

b.  Knoioledge  or  Assent  of  Grantee,  569 

c.  Retention  hy  Grantor  of  Possession,  569 

4.  Deed  to  Take  Effect  After  Grantor's  Death,  569 

a.  /h.  General,  569 

b.  Delivery   to   Third  Person  to  Hold  Till  Grantor''s 

Death,  569 

5.  Acceptance,  570 

a.  Necessity  of,  570 

b.  ^Yhere  Delivered  to  Third  Person,  571 

c.  Where  Delivered  For  Record  or  Recorded,  571 

d.  Mode  and  Sufficiency  of,  571 

e.  Eff^'ect  of,  571 

6.  Operation  and  Effect,  572 

a.  In  General,  572 

b.  On  Grantor,  572 

c.  Grantee,  572 

d.  On  Delivery  of  Property,  Vl'i, 

I.  Amendment  or  Correction  of  Deed  by  Subsequent  Instrument,  572 
J.  Validity,  573 

1.  Capacity  and  Assent  of  Parties  in  General,  573 

a.  Mental  Impairment  of  Grantor,  573 

(i)  In  General,  573 

(ii)  Where  Coupled  With  Inadequacy  of  Consideration,  574 
(ill)  "  Monomania  "  or  '•'■Delusion^''  574 

b.  Old  Age  of  Grantor,  574 

c.  Sickness  of  Grantor,  575 

d.  Intoxication  of  Grantor,  575 

e.  Deaf  and  Dumb  Grantor,  576 

f .  Forged  Deeds,  576 

2.  Mistake,  576 

a.  General,  576 

b.  ^5  (!(?  Property  Conveyed,  576 

(i)  Identity  of,  576 

(ii)  Amount  of,  576 
(ill)   FaZ7.ig  o/",  577 

e.  ^«  to  T^VZ^  (97'  Interest  of  Grantor,  577 

d.  As  to  Contents  or  Provisions  of  Deed,  577 

e.  Signing  i?i  Ignorance  of  Contents,  577 

f .  Mistake  of  Law,  578 
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3.  Fraud,  Misrepresm.tationH,  and  ConaeaLment,  GTS 

a.  In  General,  r)78 

b.  Character  of  MisrepresentatioriH,  o80 

c.  Supirressio  Veri,  581 

d.  Intention  as  Affeotin/j,  581 

e.  Mental  Weakness  and  Old  Age,  581 

f .  Of  One  of  Several  Grantees,  583 

g.  of   Persons     Occupying     Confidential    lieloMons  to 

Grantor,  582 
li.  Of  Third  Person,  583 
i.  As  to  Future  Events  or  Actions,  583 
j.  Representations  of  Ojjinion  or  lam,  583 
k.  Rights  of  Grantee  as  Against  Creditors  of  Gra/ntor,  584 

4.  Duress,  584 

a.  In  General,  584 

b.  Of  Wife  ly  Husband,  584 
e.  Duress  of  Goods,  584 

d.  Threats,  584 

e.  SvAts  or  Threats  to  Sue,  584 

f.  Violence  or  Threat  Thereof,  585 

g.  Imprisonment,     Criminal     Prosecution     or  Thread 

Thereof,  585 

5.  Undue  Influence  and  Confidential  Relations,  585 

a.  In  General,  585 

b.  Mental  Weakness  of  Grantor,  586 

c.  Last  Sickness  of  Grantor,  587 

d.  Influence  hy  Third  Person,  587 

e.  Influence  Obtained  hy  Immoral  Conduct,  587 

f .  Particular  Confidential  Relations,  587 

g.  Deeds  to  Relatives,  588 

(i)  In  General,  588 

(ii)  To  Parent  or  Person  In  Loco  Parentis,  589 
(ni)  To  Husband  or  Wife,  590 

6.  Illegality,  590 

a.  In  General,  590 

b.  Collusive  Divorce,  590 

c.  Compounding  Felony,  591 

7.  Effect  of  Invalidity,  591 

a.  /?^  General,  591 

b.  Bona  Fide  Purchaser,  591 

c.  Partial  Invalidity,  591 

8.  Ratification  of  Voidable  Deed,  591 

a.  /^^  General,  591 

b.  ^'f^JCi!  592 

9.  Contesting  Validity,  Cancellation,  and  Rescission,  592 

a.  In  General,  592 

b.  Cancellation  For  Invalidity,  593 

(i)  In  General,  592 

(ii)  Failure  of  Title,  593 

(rii)  Conditions  Precedent,  598 
(iv)  Operation  and  Eff'ect,  594 

IV.  RECORD  AND  REGISTRATION,  594 

A.  Necessity,  594 

V>.  Effect  as  Between  Parties, 

C.  /n.stn/,?/i,e/i,ts  Entitled  to  Record,  500 

D.  Coustitutional  and  Stal/iUory  ProDlslons,  597 
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1.  In  General^  597 

2.  Curative  Acts,  597 

3.  Remedy  to  Compel  Registration,  597 

E.  Place,  598 

1.  In  General,  598 

2.  Property  in  Two  or  More  Counties,  598 

3.  Creation  of  New  County,  598 

F.  Time,  598 

Ct.  Siofficieney,  599 

Construction  and  operation,  eoo 

A.  General  Rules  of  Constrtiction,  600 

1.  Application  to  Deeds  in  General,  600 

a.  Wliat  laio  Governs,  600 

b.  Special  Statutory  Provisions,  601 

c.  intention  of  Parties  in  General,  601 

(i)  Statement  of  Rule,  601 
(ii)  Ride  Applied,  602 

d.  Construction  in  Favor  of  Validity,  604  , 

e.  Liberal  Construction,  604 

f.  Entire  Instrument  to  Be  Considered,  604 

(i)  General  R%de,  604 
(ii)  Expressed  Meaning  Plain,  604 
(in)  Effect  Given  to  Every  Part,  605 
(iv)  Written  and  Printed  Parts,  605 

(v)  Punctuation,  605 

(vi)  Clauses  and  Words  in  General,  605 

(a)  Some  Meaning  to  Be  Given,  605 

(b)  Reasonable,  Usual,  and  Grammatical  Sense, 

(c)  Verbal  Arrangement,  Informalities,  Inaccura- 

cies, and  Teclmicalities,  606 

(1)  In  General,  606 

(2)  Supplying  Omissions,  606 

(3)  Spelling,  607 

(4)  Transposition  of  Words,  607 

(d)  Restraint  of  General  Words,  607 

g.  Extrinsic  Circumstances,  607 

h.  Construction  by  Parties,  608 

i.  Strict  Construction  Against  Grantor,  609 
j.  Province  of  Court  and  Jury,  610 

2.  Recitals,  611 

a.  //i  General,  611 

(i)  ^5  Evidence,  611 

(ii)  Conclusiveness  as  Against  Parties,  611 
(in)  as     Third  Persons,  613 

b.  t^/"  Consideration,  613 

(i)  //i  General,  613 
(ii)       Evidence,  618 
(ill)  .£^<?c^  as     Third  Persons,  614 

3.  Construing  Instruments  Together  and  Merger  of  Previous 

Agreements,  614 

a.  Rules  as  to  Sepa^rate  or  Different  Instruments,  614 

b.  Indorsements  or  Me7noranda,  616 

c.  Merger  of  Previous  Agreements,  616 

4.  Repugnant  or  Conflicting  Parts,  618 

a.  Intention  of  Parties,  618 

b.  Consistency  Between  Parts,  618 
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c.  Jiejection  of  Inconsistent  Parts  or  Words,  CA'.t 

d.  Control  of  SvJmquent  hij  K<i,riu',r  (J  La  uses  or  Words,  619 

e.  Hahend/u/m  (md  Prior  Parts,  619 

f.  Granting,  Habendum,  and  Nuhseqaent  C Lav.ses,  d'M 

g.  lieference  to  Recitals  to  Aid  Cmhstruciion,  621 
5.  Construction  as  to  Parties,  621 

a.  In  General,  621 

b.  Grantors,  621 

c.  Grantees,  622 

(i)  Intention,  622 
(ii^  Extrinsic  Evidence,  622 

(ill)  Omission  of  Names,  or  Insertion  of  Additional  or 

Different  Namtes,  623 
(iv)  Child  or  Children,  Issue  or  Heirs,  623 

(v)  Desigyiation  of  a  Class,  624 

(vi)  Designation  of  Partners,  624 

(vii)  Cor^jorations,  624 

(viii)  Unincorporated  Associations,  624 

(ix)  Particular  Persons  and  Associates,  634 

(x)  Representative  or  Official  Capacity,  625 

(xi)  Questions  For  Court  or  Jury,  626 
B.  Property  Conveyed,  626 

1.  Mode  of  Determining  in  General,  626  ' 

a.  Intent  of  Parties,  626 

b.  Construction  Aided  hy  Acts  of  Parties,  637 

c.  Entire  Description  Should  Be  Considered,  637 

d.  Inconsistent  Recitals,  637 

e.  Ambiguous  Descriyytion,  637 

f.  Construing  Other  Instruments  With  Deed,  638 

g.  As  Between  Parties,  628 

h.  Reference   to   Facts   Existing   When  Instrument  Was 

''Hade,  638 

2.  Property  Included  in  Description,  638 

a.  In  General,  638 

b.  Land  on  Side  of  Street  or  BanJc  of  River,  629 

c.  Description  Including  Several  Particidars,  629 


(i)  In  General,  639 
(ii)  Description  of  Property  as  Occupied,  630 

d.  Rejection  qf  False  or  Erroneous  Description,  630 

e.  Infect  of  General  Clauses  or  Recitals  Extending  Grant,  631 

f.  Recitals  in  Hdbendtim  and  Covenants,  633 

g.  Reference  to  Other  Instruments,  632 

(i)  In  General,  633 

(iij  To  Surveys,  Maps,  Plats,  and'  Records  Thereof,  633 
li.  Subsequent  Description  Limiting  Prior  One,  634 
i.  Recitals,  635 

(i)  As  to  Locality,  635 
(ii)  As  to  QxuintUy,  635 

j.  Quantity  of  Literest  Conveyed,  636 
(i)  In  General,  636 

(ii)  All  of  Property  of  Grantor,  637 
(hi)  After -Acmdred  Title  or  Property,  637 


(v)  Description  of  Land  as  Part  of  Large  Tract,  638 

(vi)  Conveyance   of   Undivided    Interest    and  Other 


k. 


Land,  638 
Particid.ar  ]V()rds  and  7\'r/ns,  (138 
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(i)  In  General^  638 

(ii)  More  or  Less,  639 

3.  Ajpp'urtenances,  Incidents,  and  Rights  Passing  With  Deed,  639 

a.  Apj)ii7'tencmces  in  General,  689 
"b.  Land  as  an  Appurtenance,  G40 
(i)  In  General,  640 

(ii)  Land  Underneath  or  Contiguous  to  Building,  640 

c.  Buildings,    Timber,   Manure,   and  Property  Severed 

From  Realty,  641 

d.  Rights  of  Action  and  Claims  in  General,  643 

4.  Questions  For  Court  and  Jury,  643 
C.  Estates  and  Interests  Created,  643 

1.  Particular  Words  to  Create  Particidar  Estates,  643 

a.  Fee  Simple,  642 

(i)  Words  of  Inheritance  or  Perpetuity,  643 
(ii)  Words  Giving  Po^oer  of  Disposition,  644 
(ill)  Location  of  ^Yords  of  inheritance,  644 

b.  Conditional  Estates  in  General,  645 

c.  Estates  Tail,  645 

d.  Life -Estates,  646 

(i)  Words  Creating,  646 
(ii)  Grant  of  Ln  come  or  Usufruct,  646 
(ill)  Remainder     Depending      on     Issice  Sitrviving 
Grantee,  646 

e.  Remainders  and,  Reversions,  647 

(i)  Who  May  Take  Remainder,  647 
(ii)  Vested  Remairiders,  647 
(ill)  Contingent  Remainders,  648 

(iv)  Vested  and  Contingent  Remainder  in  Saine  Prop- 

erty, 649 

(v)  Presximption      Against      Creation      of  Cross 

Reniadnders,  649 

(vi)  Division  Per  Stirpjes,  649 
(vii)  Reversions,  650 

2.  Construction  of  Particular  Deeds,  650 

a.  In  General,  650 

(i)  Application  of  General  Rules,  650 
(ii)  Validity  of  Particidar  Estates,  650 

(a)  In  General^  650 

(b)  Effect  of  Attempt  to  Create  Invalid  Future 

Estate,  651 
(hi)  Estate  in  Trees  and  Timher,  651 
(iv)  Conveyance  of  Portion  of  Btdlding,  651 

b.  Interest  Created  Dependent  on  Form  of  Conveyance,  653 

(i)  In  General,  652 

(ii)  Deed  of  Release  or  Quitclaim,  653 

(a)  In  General,  653 

(b)  Interest  of  Grantor  at  Time  of  Giving  Deed 

Only  Passes,  658 

(c)  By  L'lfe  -Tenant  Having  Power  to  Sell  Entire 

Estate,  654 

(d)  Where  Particidar  Interest  Is  Specified,  654 
(m)  Conveyance  of  All  Right,  Title,  and  Interest,  655 
(iv)  Conveyance  of  Undivided  Interests,  655 

(v)  Conveyance  in  Form  of  Lease,  656 

(vi)  Grant  of  Liight  of  Occupancy,  656 
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c.  Interest  A  cquired  Where  Grantor  Huh  iJ-iMinct  Title  or 

Interests,  656 
(i)  In  General,  656 

(ii)  Deed  Given  in  Rej^resentative  or  Ojjicial  (Jo/pacity,  656 

(a)  In  General,  656 

(b)  By  Personal  Representatives,  657 

d.  Deed  Purpwrting  to  Convey  Estate  Other  Than  Grantor 

Possesses,  657 
(i)  Validity  and  Effect  in  General,  657 
(ii)  Conveyance  of  Contingent,  Expjectant,  or  Defeasihk 
Estate,  658 

3.  Designation  of  Parties  and  Successors  in  Interest  as  Affecting 

Estate  Created  and  Person  Entitled  Th.ereto,  658 

a.  Application  of  Rule  in  Shelley'' s  Case,  658 

b.  Meaning  and  Effect  of  Use  of  Word    Ilevrs^'''  659 

(i)  In  General,  659 

(ii)  Particular  limitation  to  Heirs,  660 

(a)  hi  Grant  to  One  For  life,  660 

(b)  To  Heirs  of  Grantee^  Body,  661 

(1)  In  General,  661 

(2)  In  Grant  to  One  For  life,  662 

(c)  To  Present  living  Heirs,  662 

c.  limitation  to  "  Children,''^  662 

(i)  In  General,  662 
(ii)  In  Grant  to  One  For  Life,  663 
(in)  Grant  of  Beneficial  Interest  to  Children,  663 
(iv)  Rights  of  After  -Born  Children,  663 

d.  Limitation  to  Issue  of  Grantee^ s  Body,  664 

e.  Conveyance  to  Grantee  and  His  "  Representatives^''  664 

f .  Reference  to  Statutes  of  "  Descent,''^  664 
^         g.  Deed  to  Several  Grantees,  664 

(i)  In  General,  664 

(ii)  Estate  to  Survivor,  665 

li.  Repugnant  or  Conflicting  Terms  Designating  Parties,  665 

4.  Rejnignant  and  Conflicting  Parts  Designating  Estate  Cre- 

ated, 666 

a.  In  General,  666 

b.  Grant  of  Particular  Estates  as  Controlling  Subsequent 

Clauses  or  Limitations,  666 

5.  Conditions  and  Restrictions  as  Affecting  Estate  Created,  667 

a.  In  General,  667 

b.  Provision  For  Determination  on  Defatdt  of  Issue,  668 

c.  Restrictions  and  Declarations  as  to  Use,  668 

d.  Restrictions  as  to  Alienation,  669 

6.  Reservations  and  Exceptions  as  Affecting  Estate  Created,  669 

a.  In  General,  669 

b.  Deed  Creating  Ftiture  Estate,  Reserving  Life -Estate  to 

Grantor,  670 
D.  Reservations  and  Exceptions,  672 

1.  Deflnitions  and,  Distinguishing  Characteristics,  672 

2.  Creatio7i.  and  Nature,  674 

a.  In.  (General,  674 

b.  Implied  Reservations,  675 

c.  Severance  of  Estates,  675 

3.  Validity,  675 

a.  In  General,  (i75 
1).  Iki'.scrvaliovs,  675 
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c.  Exceptions,  675 

d.  Power  to  Mortgage,  676 

4.  Construction  and  Operation,  676 

a.  In  General,  676 

b.  As  Against  Grantor,  676 

c.  As  to  Strangers,  676 

d.  Tenants  in  Common  or  Cotenants,  676 

e.  Intention,  677 

f.  Repugnancy,  678 

g.  Property,  678 

(i)  Generally,  678 

(ii)  General  and  Particular  Description,  678 
(ill)  Certaint])  and  Uncertainty  of  Description,  679 

(iv)  lands  Previously  Converged,  679 

(v)  Timber,  Trees,  and  the  Like,  679 

(vi)  Streets,  680 

(vii)  ^^^Ai!  of  Way,  680 
(viii)  Bights  or  Privileges,  680 

(is)  Z-i/v?  -  Estate,  681 
(x)  Dower,  681 

(xi)  Legal  Eiicumhrances,  681 

h.  Implied  Rights  and  Limitations,  681 

i.  Appurtenances     and     Reservations    Running  With 

Land,  681 

j.  Reservations  of  Use  or  Possession,  683 
k.  Termination,  Loss,  or  Relinquishment,  683 
E.  Conditions  and  Restrictions,  683  , 

1.  Creation  and  Nature,  683 

a.  In  General,  683 

b.  Distinguishing  Characteristics,  684 

(i)  In  General,  684 

(ii)  Condition  Precedent  or  Subsequent,  684 
(ill)  Condition  or  Covenant,  684 
(iv)  Condition,  Reservation,  or  Restriction,  685 

2.  Yalidity  of  Conditions,  685 

a.  Generally,  685 

b.  Conditions  Subsequent,  686 

c.  Restraint  or  Derogation  of  Marriage,  686 

d.  ^^'se  (9/"  Property,  686 

(i)  Generally,  686 

(ii)  Intoxicating  Liquors,  686 

e.  Rest7'aint  of  Alienation,  687 

f .  £]^<sc^  o/"  Invalidity,  687 

3.  Construction  and  Operation,  687 

a.  Generally,  687 

b.  Conditions  Precedent,  688 

c.  Conditions  Subsequent,  689 

(i)  Generally,  689 

(ii)  Jesi!  o/"  Conditions  Subsequent,  689 

(a)  Rules,  689 

(b)  Extent  of  Operation  of  Rides,  691 

d.  Persons  Entitled  to  Benefit  of  Condition  or  Breach,  693 

e.  Persons  Bound  to  Perform  Conditions,  694 

f .  Conditions  Personal  or  Running  With  the  Land,  694 

(i)  General  Principles  and  Rules,  694 

(ii)  As  to  Heirs  and  Assigns  Namsd  or  Not  Named.,  695 
(ill)  Maintenance  or  Payment  of  An?n(ity,  695 
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4.  Performanofl  or  Breach,  695 

a.  Generally,  695 

b.  Condition  Precedent,  696 

c.  Grant  to  Woman  Eor  Life  or  Widovjhood,  696 

d.  Where  One  of  Two  Conditions  Is  Personal  to  Grantor,  ?M 

e.  Time  Eor  Performance,  696 

(i)  Conditions  Precedent  GeneraWij,  696 

(ii)  Where  Grantor   Has   Received  Suhstantial  Bene- 
fits, 696 

(ill)  Where  Time  Is  Specified,  696 

(a)  Generally,  696 

(b)  Acts    Commenced  in  FurtJterance  of  Con- 

dition, 697 

(c)  Where  Conditional  Acts  Are  Based  on  Doiru/ 

of  Other  Acts,  697 

(d)  Acts  to  Be  Done  Upon  Gram^tor's  Bequest,  697 

(iv)  Where  Time  Is  Not  Specified,  697 

(v)  Unreasonable  Delay,  698 

(vi)  Where  Obligation  Is  Continuous,  698 

f.  Maintenance  or  Annuity,  698 

(i)  Generally,  698 

(ii)  What  Constitutes  a  Breach,  698 

(ill)  Personal  Performance  by  Grantee,  699 
(iv)  Survivor  of  One  of  Two  Grantors,  699 
(v)  Breach  as  to  Part  of  Conditions,  699 
(vi)  Place  of  Furnishing  Support,  699 

g.  Use  or  Improvement  of  Property,  699 

(i)  Generally,  699 

(ii)  Cessation  or  Abandonment  of  Use,  Hon- User,  and 

Misuser,  699 
(ill)  Different  or  Incoyisistent  Use,  700 
(iv)  Intentional  Neglect  or  Wilful  Disregard,  700 

(v)  Suspension  of  Use,  700 

(vi)  Performance  For  a  Time  and  Subsequent  Discon- 

tinuance, 701 

(vii)  Divisible  Conditions,  701 

(viii)  Breach  as  to  One  of  Two  Parcels  of  Land,  701 
(ix)  Placing  Grantee  In  Statu,  Quo,  701 
(x)  Distance  as  Essential  Factor,  701 

(xi)  Main  and  Incidental  Purpose,  701 

(xii)  Application  of  Proceeds  of  Sale  or  of  Profits  to- 

Use,  701 

(xiii)  Sale  or  Conveyance  as  a  Breach,  701 

(xiv)  Sale  of  Intoxicating  Liquors,  702 

h.  Conditions  Relating  to  Sale,  702 

i.  Sufficiency  of  Performance,  703 

(i)  Generally,  703 

(ii)  What  Satisfies  Term  "  Children^^  703 
j.  Excuse  For  Non  -Performance  or  Breach,  703 
(i)  Generally,  703 

(ii)  Impossibility  of  Performance,  704 
(a)  Generally,  704 
(h)  Maintenance  or  Sxipport,  704 
(o)  ProhiMtion  or  Operation  of  Law,  705 
k.  Effect  of  Perforniance  or  Breach,  705 

(i)  Effect  Generally  of  Perfornuince,  705 

(ii)  Pffect  Generally  of  Breach,  705 
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(ill)  Ipso  Facto  Determination  of  Estate^  706 

(iv)  Effect  of  Breach  as  to  Maintenance  or  Anmiity^,  706 

5.  Release  or  Waiver  of  Condition  or  of  Forfeiture,  706 

a.  Who  May  Release  or  Waive,  706 

b.  When  Implied  as  to  Condition  Precedent,  707 

c.  By  Agreement,  Acts,  or  Inconsistent  Conduct,  701" 

d.  Mei^e  Indulgence  or  Silent  Acquiescence,  707 

e.  By  Acceptance  of  Performance,  708 

f.  Failure  to  Demand  or  Assert  Right,  708 

g.  Effect  of  Waiver,  708 

6.  Enforcement  of  Forfeiture,  709 

a.  Remedy  in  General,  709 

b.  Public  Grant,  709 

c.  Equitahle  Relief,  709 

(i)  In  General,  709 
(ii)  Maintena7ice  or  Support,  710 
(iir)  From  Forfeiture,  711 

d.  Reentry,  711 

(i)  Right  to  Reenter,  711 

(ii)  Necessity,  711 
(in)  Denial,  712 
(iv)  Time,  713 

(v)  Sufficiency,  712 
(vi)  Effect,  712 

e.  Demand  For  Performance  or  Notice  of  Forfeiture,  733 

f.  Damages,  Rents,  and  Profits  and  Value  of  Use,  71S 

7.  Restrictions  as  to  Use  of  Property,  713 

a.  Generally,  713 

b.  Validity,  "TU 

c.  Equitable  Easement  or  Servitude,  714 

d.  Construction,  714 

e.  Persons  Bound,  715 

f.  Persons  Benefited,  716 

g.  Naming  Persons  Benefited,  716 

h.  light  and  Air,  716 

i.  Height  of  Building,  716 

j.  Building  or  Street  Line,  716 
k.  Dwelling  -House,  717 

1.  Threatened  Violation,  718 
m.  Enforcement,  718 
(i)  Generally,  718 

(ii)       (2/16?  Against  Whom  Enforceable,  718 
(ill)       Equity,  719 
n.  Release  and  Termination,  720 
o.  W^ai-yer,  720 
F.  Zos5     Relinquishment  of  Rights,  720 

1.  Revocation,    Subsequent    Conveyance,    or    Other   Aeis  of 

Grantor,  720 

2.  Mutilation,  Destru,ction,  or  Alteration  of  Deed,  720 

a.  By  Grantor,  721 

b.  Grantee,  721 

c.  i^y  Parties,  723  • 

d.  ^y  Third  Person,  722 

e.  Jffjre  Spoliation,  722 

3.  Rescission  or  Cancellation,  722 

4.  ^6  -Delivery  of  Deed  to  Grantor,  733 

5.  Indorsement  on  Deed,  734 
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6.  Loss  of  Deed,  724 

7.  Reconveyance,  734 

VI.  PLEADING,  724 
VII.  EVIDENCE,  725 

A.  Presuw/ptior>,s  and  Burden  of  Proof,  725 

1.  In  General,  725 

2.  Execution,  725 

a.  Generally,  725 

b.  Attestation,  727 
e.  ^Sea^,  727 

d.  2Vme  (?/",  727 

e.  Forgery,  737 

3.  Existence,  728 

4.  Nature  and  Extent  of  Interest  or  Estate  Conveyed,  728 
6.  Identity  of  Parties,  729 

6.  Identity  of  Land,  729 

7.  Delivery  and  Registration,  730 

a.  Delivery  in  General,  730 

b.  Burden  of  Proof,  730 

c.  (j/  Delivery,  731 

d.  Acceptance,  732 

e.  Possession  hy  Grantor,  733 

f.  Possession  hy  Grantee  or  Assignee,  733 

g.  Effect  of  Record  or  Delivery  For  Record,  734 

h.  Presumptions  as  to  Registration,  735 

8.  Consideration,  735 

a.  In  General,  735 

b.  Sufficiency,  736 

9.  Validity  and  Invalidity,  736 

a.  General,  736 

(i)  Presumptions,  736 
(ii)  Burden  of  Proof,  737 

b.  Capacity  of  Grantor,  738 

c.  Right  of  Grantor  to  Convey,  738 

d.  Regularity,  738 

10.  Performance  or  Breach,  of  Conditions,  739 

B.  Admissibility  of  Evidence,  739 

1.  Execution,  Existence,  and  Identity,  739 

a.  /?i  General,  739 

b.  TF/i6r^  Another  Signs  Grantor'' s  Name,  739 

c.  Identity  of  Parties,  739 

d.  Identity  of  Land,  740 

e.  Identity  of  Interest,  740 

2.  Delivery,  740 

3.  Registration,  741 

4.  Validity  and  Invalidity,  741 

a.  General,  741 

b.  Consideration,  741 

c.  Capacity  and  Incapacity,  741 

d.  (Indus  Influence,  743 

e.  Fraud  and  Misrepresentation,  743 

f.  Confirmation,  of  Defective  Deed,  743 

5.  Perforinance  or  Breach  of  Condition,  743 

C.  Weight  and  Suffi,cienGy,  743 

J.  Execution,  Existence,  and  Identity,  743 
a.  //i  Gciwral,  743 
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b.  Execution.  743 

c.  Identity  of  Parties,  744 

d.  Identity  of  land,  745 

e.  Identity  of  Interest,  745 

f.  Prior  Existence  of  Deed,  745 

g.  Possession  hy  Grantee,  746 
li.  Reconveyance,  746 

2.  Delivery,  746 

a.  General,  746 

b.  Acceptance,  747 

c.  Deposit  With  Third  Person,  747 

d.  Recording,  748 

e.  Delivery  on  Death  of  Grantor,  748 

f.  Possession  of  Deed,  748 

g.  o/"  Delivery  or  Taking  Effect,  749 

h.  Question  Eor  Court  or  Jury,  750 

i.  Disputable  P resumptions,  750 

3.  Consideration,  751 

4.  Yalidity  and  Invalidity,  751 

a.  General,  751 

b.  Capacity  and  Incapacity,  752 

c.  Undue  Influence,  753 

d.  Duress,  754 

e.  Fraud  and  Misrepresentation,  754 

f.  Forgery,  755 

g.  Questions  For  Court  and  Jury,  755 

5.  Performance  or  Breach  of  Condition,  756 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Absolute  Deed  as  Mortgage,  see  MoRXGAaES. 
Abstracts  of  Title,  see  Abstracts  of  Title. 
Acknowledgment  of  Deeds,  see  Acknowledgments. 
Adverse  Possession  Under  Deed,  see  Adverse  Possession. 
Alteration  of  Deed,  see  Alterations  of  Instruments. 
Bond  For  Title,  see  Vendor  and  Purchaser. 
Boundaries,  see  Boundaries. 

Cancellation  of  Deed  in  Equity,  see  Cancellation  of  Instruments. 

Compelling  Execution  of  Deed,  see  Specific  Performance. 

Covenants  in  Deeds,  see  Covenants. 

Conversion  by  Deed,  see  Conversion. 

Dedication  by  Deed,  see  Dedication. 

Deed  as  Cloud  on  Title,  see  Quieting  Title. 

Deed  as  Evidence,  see  Evidence. 

Deeds  by  or  to  Particular  Classes  of  Persons : 

Administrator,  see  Executors  and  x\dministrators. 

Agent,  see  Principal  and  Agent. 

Alien,  see  Aliens. 

Charitable  Society,  see  Charities. 

College  or  University,  see  Colleges  and  Universities. 

Convict,  see  Convicts. 

Corporation,  see  Corporations. 

County,  see  Counties. 

Drainage  Commission,  see  Drains. 

Drunkard,  see  Drunkards. 

Executor,  see  Executors  and  Administrators. 

Guardian,  see  Guardian  and  Ward. 
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For  Matters  Relating  to  —  {continued ) 

Deeds  by  or  to  JParticular  Classes  of  Persons  —  {conPmued) 
Rnsbaiid,  see  PIusband  a]sd  Wife. 
Indian,  see  Indians. 
Infant,  see  Infants. 
Insane  Person,  see  Insane  Persons. 
Joint  Stock  Company,  see  Joint  Stock  Companies. 
Joint  Tenant,  see  Joint  Tenancy. 
Municipal  Corporation,  see  Municipal  Cokpokations. 
Parent,  see  Parent  and  Child. 
Partner,  see  Partnership. 
Railroad  Company,  see  Railroads. 
Religions  Society,  see  Religious  Societies. 
School-District,  see  Schools  and  School-Districts. 
Sheriff,  see  Executions. 
State,  see  States. 

Tenant  in  Common,  see  Tenancy  in  Common. 

Town,  see  Towns. 

Trustee,  see  Trusts. 

United  States,  see  United  States. 

"Wife,  see  Husband  and  Wife. 
Deeds  in  Fraud  of  Creditors,  see  Fraudulent  Conveyances. 
Deeds  of  Particulai*  Species  of  Property  : 

Burial  Lots,  see  Cemeteries. 

Canal,  see  Canals. 

Community  Property,  see  Husband  and  Wife. 

Copyright,  see  Copyright. 

Easement,  see  Easements. 

Exempt  Property,  see  Exemptions. 

Fixtures,  see  Fixtures. 

Franchise,  see  Franchises. 

•Grood  Will,  see  Good  Will. 

Homestead,  see  Homesteads. 

Indian  Land,  see  Indians. 

Land  Held  Adversely,  see  Champerty  and  Maintenance. 

Mine,  see  Mines  and  Minerals. 

Mortgaged  Property,  see  Mortgages. 

Patent,  see  Patents. 

Personalty,  see  Sales. 

Right  of  Way,  see  Railroads. 

Riparian  Rights,  see  Waters. 

School  Property,  see  Schools  and  School-Districts. 

Separate  Property  of  Married  Woman,  see  Husband  and  Wife. 

Timber  Rights,  see  Logging. 

Water  Right,  see  Waters. 
Escrows,  see  Escrows. 
Estoppel  by  Deed,  see  Estoppel. 
Lost  Deeds,  see  J^ost  Instruments. 
Parol  Evidence  to  Explain  Deed,  see  Evidence. 
Particular  (Classes  of  Deeds: 

As  Security  or  in  Trust,  see  Chattel  Mortgages;  Mortgages;  Trusts. 

Aesiguuient  For  Benefit  of  Creditors,  see  Assignments  For  Benefit  of 
Crioditous. 

l>y  Way  of  Advancement,  see  Dbsokni'  and  Distribution. 
Jn  Execution  of : 

I*owerK,  see  Powers. 

Trust,  see  Tri;hts. 
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For  Matters  Relating  to  —  {continued) 

Particular  Classes  of  Deeds  —  {continued') 
Lease,  see  Landlord  and  Tenant. 
Mortgage,  see  Chattel  Mortgages  ;  Mortgages. 
Of  Adoption,  see  Adoption  of  Children. 
Of  Apprenticeship,  see  Apprentices. 
Of  Composition,  see  Compositions  With  Creditors. 
Of  Gift,  see  Gifts. 

Of  Separation,  see  Husband  and  Wife. 

On  Foreclosure  of  Mortgage,  see  Mortgages. 

On  Sale : 

By  Administrator,  see  Executors  and  Administrators. 

By  Assignee  For  Benefit  of  Creditors,  see  Assignments  For  Benefit 

OF  Creditors. 
By  Executor,  see  Executors  and  Administrators. 
By  Guardian,  see  Guardian  and  Ward. 
By  Receiver,  see  Receivers. 
In  Bankruptcy,  see  Bankruptcy. 
In  Insolvency,  see  Insolvency. 
Under  Execution,  see  Executions. 
Under  Judicial  Decree,  see  Judicial  Sales. 
Partition  Deeds,  see  Partition. 
Tax  Deeds,  see  Taxation. 
To  Bar  Dower,  see  Dower. 
Reformation  of  Deed,  see  Reformation  of  Instruments. 
Rescission  of  Deed  in  Equity,  see  Cancellation  of  Instruments. 
Statute  of  Frauds,  see  Frauds,  Statute  of. 

I.  DEFINITIONS. 

A.  Deed  —  I.  In  General.  As  a  noun,  a  deed^  has  been  defined  to  be :  A 
writing  or  instrument  on  paper  or  parchment,  sealed  and  delivered  ;  ^  a  writing 
sealed  and  delivered  by  the  parties ;  ^  an  instrument  in  writing,  upon  paper  or 


1.  The  term  "deed"  may  include  a  chattel 
mortgage  (People  v.  Watkins,  106  Mich.  437, 
64  N.  W.  324 ) ,  a  mortgage  ( Hellman  v. 
Howard,  44  Cal.  100;  Morgan  v.  Wickliflfe,  72 
S.  W.  1122,  24  Ky.  L.  Rep.  2104;  Pfeaff  v. 
Jones,  50  Md.  263 ;  People  v.  Caton,  25  Mich. 
388;  Daley  v.  Minnesota  Loan,  etc.,  Co.,  43 
Minn.  517,  45  N.  W.  1100;  Sanders  v.  Rie- 
dinger,  30  N.  Y.  App.  Div.  277,  51  N.  Y. 
Suppl.  937 ;  Lockridge  v.  McCommon,  90  Tex. 
234,  38  S.  W.  33;  Eaton  v.  White,  18  Wis. 
517;  Parsons  v.  Denis,  7  Fed.  317,  2  McCrary 
359 ) ,  and  an  instrument  by  which  a  mort- 
gagee acknowledges  payment  and  satisfaction 
of  the  mortgage  (Meserve  v.  Com.,  137  Mass. 
109). 

2.  Jeffery  v.  Underwood,  1  Ark.  108,  112 
\citing  Sheppard  Touchst.  50,  367]  ;  Gaskill 
V.  King,  34  N.  C.  211. 

As  to  necessity  of  delivery  see  infra.  III, 
H,  1. 

As  to  necessity  of  seal  see  infra,.  III,  G, 
3,  a. 

As  to  necessity  of  writing  see  infra,  III, 
F,  1. 

A  deed  ex  vi  termini  means  a  writing 
sealed  and  delivered.     Hammond  v.  Alex- 


ander, 1  Bibb  (Ky.)  333  {^citing  Worley  v. 
Mourning,  1  Bibb  (Ky.)  254]. 

To  constitute  a  deed,  the  party  executing 
it  must  accompany  the  acts  of  signing,  seal- 
ing, and  delivering,  with  the  intention  of 
making  a  deed.  Hyman  v.  Moore,  48  N.  C. 
416,  418. 

Coke  says:  "This  word  (deed)  in  the  un- 
derstanding of  the  common  law  is  an  instru- 
ment written  in  parchment  or  paper,  where- 
unto  ten  things  are  necessarily  incideni": 
viz.,  First,  writing.  Secondly,  in  parchment 
or  paper.  Thirdly,  a  person  able  to  contract. 
Fourthly,  by  a  sufficient  name.  Fifthly,  a 
person  able  to  be  contracted  with.  Sixthly, 
tjy  a  sufficient  name.  Seventhly,  a  thing  to 
be  contracted  for.  Eighthly,  apt  words  re- 
quired by  law.  Ninthly,  sealing.  And 
tenthly,  delivery.  A  deed  cannot  be  written 
upon  wood,  leather,  cloath,  or  the  like,  but 
only  upon  parchment  or  paper,  for  the  writ- 
ing upon  them  can  be  least  vitiated,  altered, 
or  corrupted."    Coke  Litt.  356. 

3.  FZoric^a  — Williams  v.  State,  25  Fla. 
734,  740,  6  So.  831,  6  L.  E.  A.  821  Vciting  2 
Blackstone  Comm.  295]. 

2Vew  Yorfc. —  Sanders  v.  Riedinger,  30  N.  Y. 

[I.  A.  1] 
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parchment,  between  parties  able  to  contract,  subscri?)e('],  sealed,  and  delivered;^ 
a  written  instrninent  under  seal,'''  containing  a  contract  or  agreement,  which  has 
been  delivered  by  the  pai-ty  to  be  bound  and  accepted  by  the  obligee  or 
covenantee  ; "  a  writing  or  instrument  written  on  paper  or  parchment,  sealed  and 
delivered,''' to  prove  and  testify  the  agreement  of  the  parties;**  an  instrument  of 
writing  signed,  sealed,  and  delivered;^  a  contract  in  writing  under  seal;"-'  a 
writing  containing  a  contract  sealed  and  delivered  by  the  party  thereto;"  a 
written  instrument,  signed,  sealed,  and  delivered  by  the  parties  ;  an  instrument 
consisting  of  three  things,  viz. :  Writing,  sealing,  and  delivery,  comprehending  a 
bargain  or  contract  between  party  and  party,  man  or  woman  ;  a  sealed  instru- 
ment ;  a  writing  sealed  and  delivered  ;  an  instrument  signed  and  sealed  ; an 
instrument  executed  by  a  private  citizen;"  a  contract  executed  ;'^^  a  writing  by 
which  lands  are  conveyed ;  an  instrument  in  writing,  duly  executed  and 
delivered,  conveying  real  estate;^  the  act  or  instrument  by  which  property  in 
real  estate  is  conveyed  ;^^  the  method  by  which  the  title  and  j)ossession  of  real 


App.  Div.  277,  284',  51  N.  Y.  Suppl.  937,  942 
[citing  Devlin  Deeds,  §  5],  where  it  is  said: 
"  But  in  ordinary  language  the  term  is  used 
in  a  much  more  limited  and  restricted  sense 
as  a  conveyance  of  the  fee  of  land." 

Ohio. —  Grogan  v.  Garrison,  27  Ohio  St. 
60,  63  [citing  Moore  v.  Vance,  1  Ohio  1]. 

Tennessee. —  Weihl  v.  Robertson,  97  Tenn. 
458,  464,  37  S.  W.  274,  39  L.  R.  A.  423  [cit- 
ing 2  Blaekstone  Comm.  295;  Coke  Litt.  171]. 

West  Virginia. — ■  American  Button-Hole 
Overseaming  Sewing  Mach.  Co.  v.  Burlack,  35 
W.  Va.  647,  652,  14  S.  E.  319  [citing  2  Coke 
Litt.  1716]. 

United  States. —  Rondot  v.  Rogers  Tp.,  99 
Fed.  202,  209,  39  C.  C.  A.  462  [citing  2  Black- 
stone  Comm.  295]. 

The  term  implies,  at  common  law,  a  sealed 
instrument.  Floyd  v.  Rieks,  14  Ark.  286,  58 
Am.  Dec.  374;  Paige  v.  People,  3  Abb.  Dee. 
(N.  Y.)  439,  6  Park.  Cr.  (N.  Y.)  683;  Van 
Santwood  v.  Sandford,  12  Johns.  (N.  Y.)  197; 
Cabell  V.  Vaughan,  1  Saund.  288/i.  See  also 
Jerome  v.  Ortman,  66  Mich.  668,  669,  33 
N.  W.  759.  But  in  some  states  under  stat- 
ute the  word  "  deed  "  is  applied  to  an  instru- 
ment conveying  lands,  and  does  not  imply  a 
sealed  instrument.  Iowa  Code  (1897),  §  48, 
subd.  20;  Kan.  Gen.  St.  c.  104,  §  7009. 

"  Sealing "  is  intended  by  the  words  "  per 
scriptum  ohligatum."  Paige  v.  People,  3  Abb. 
Dec.  (N.  Y.)  439,  445,  6  Park.  Cr.  (N.  Y.) 
683  [citing  Woodcock  v.  Morgan,  6  Mod.  306; 
Atkinson  Coatsworth,  1  Str.  512;  Bond 
V.  Moyle,  2  Vent.  106]. 

4.  American  Ins.  Co.  v.  Avery,  60  Ind.  566, 
572. 

Imports  a  complete  instrument. —  In  State 
r.  Fisher,  65  Mo.  437,  438  [citing  Paige  t'. 
People,  3  Abb.  Doc.  (N.  Y.)  439,  445,  6  Park. 
Cr.  (N.  V.)  683,  cilcd  in  State  v.  Hall,  85 
Mo.  060,  071],  the  court  said:  "  Tlie  word 
'deed'  of  itself,  imports  and  implies  a  com- 
ph'tc  inHtnnticTit." 

The  only  legal  signification  of  a  "  deed  in 
writing "  is  that  of  ,i  "  deed "  in  technical 
law,  or  a  sealed  writing.  Taylor  v.  Morton, 
5  Dana  (Ky.)  365,  308. 

5.  I'ooplc'  r.  Watkins,  106  Mich.  437,  430, 
64  N.  W.  324  [quoli/ng  Bouvier  Ij.  Diet.,  and 
citing  2   Blaekstone  Comm.  295;  Sheppard 
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Touchst.  50] ;  Scott  v.  Detroit  Young  Men's 
Soc,  1  Dougl.  (Mich.)  119,  152;  McMurtry 
V.  Brown,  6  Nebr.  368,  376  [quoting  Bouvier 
L.  Diet.,  and  citing  2  Blaekstone  Comm.  295 ; 
Coke  Litt.  171;  2  Sheppard  Touchst.  56]. 

6.  People  V.  Watkins,  106  Mich.  437,  439, 
64  N.  W.  324  [quoting  Bouvier  L.  Diet.,  and 
citing  2  Blaekstone  Comm.  295 ;  Sheppard 
Touchst.  50]  ;  McMurtry  v.  BrowTi,  6  Nebr. 
368,  376  [quoting  Bouvier  L.  Diet.,  and  citing 
2  Blaekstone.  Comm.  295;  Coke  Litt.  171; 
Sheppard  Touchst.  56]. 

7.  Jeffery  v.  Underwood,  1  Ark.  108,  112. 

8.  American  Button-Hole  Overseaming  Sew- 
ing Mach.  Co.  V.  Burlack,  35  W.  Va.  647,  652, 
14  S.  E.  319  [quoting  1  Sheppard  Touchst. 
•50]. 

9.  Strain  v.  Fitzgerald,  128  N.  C.  396,  398, 
38  S.  E.  929  [citing  2  Blaekstone  Comm. 
395.]. 

10.  Stirman  v.  Cravens,  29  Ark.  548,  557. 
And  see  Pierson  v.  Townsend,  2  Hill  (N.  Y. ) 
550,  551,  where  the  court  said:  "The  word 
'  contract,'  does  not,  like  '  deed,'  '  bond,'  '  bill 
of  exchange,'  '  promissory  note,'  and  the  like, 
necessarily  import  that  there  was  a  written 
instrument." 

11.  People  V.  Watkins,  106  ]\Iich.  437,  439, 
64  N.  W.  324  [quoting  3  Washburn  Real 
Prop.  553]. 

12.  Fisher  v.  Pender,  52  N.  C.  483,  485. 

13.  Best  V.  Brown,  25  Hun  (N.  Y.)  223, 
224  [quoting  Coke  Litt.  171]. 

14.  McLeod  t.  Lloyd,  43  Oreg.  260,  269,  71 
Pac.  795  74  Pac.  491. 

15.  Osborne  v.  Tuiiis,  25  N.  J.  L.  633,  660 
[citing  2  Blaekstone  Comm.  295 ;  Coke  Litt. 
171]. 

16.  Davis  V.  Brandon,  1  How.  (Miss.) 
154,  155. 

17.  And  it  is  or  was  formerly  only  known 
to  be  his  act  and  deed,  liecause  he  delivered 
it  as  such.  U.  S.  v.  The  Planter,  27  Fed.  Cas. 
No.  10,054,  Ncwb.  Adni.  202. 

18.  Watkins  v.  Nugen,  (Ga.  1903)  45  S.  E. 
202,  263. 

19.  Eaton  r.  White,  18  Wis.  517,  519. 

20.  Lockridge  V.  McCommon,  90  Te.\.  234. 
38  S.  VV.  33. 

21.  D\idley  v.  Sumner,  5  Mass.  438,  472, 
wliere  the  court,  in  construing  9  Wm.  Ill, 


DEEDS 


[13  Cyc]  521 


estate  is  transferred  from  one  person  to  another.^  A  deed  has  also  been  defined 
by  statute  as  every  instrument  in  writing,  by  which  any  real  estate  or  interest 
therein  is  created,  aliened,  mortgaged,  or  assigned,  or  by  which  the  title  to  any 
real  estate  may  be  affected  in  law  or  equity,  except  last  wills,  and  leases  for  one 
year  or  for  a  less  time.'^    As  a  verb,  to  deed  is  to  convey.^ 

2.  Distinguished  From  Other  Instruments  —  a.  Assignment.  At  common  law 
an  assignment  differs  from  a  deed  in  that  it  does  not  signify  an  instrunjent 
under  seal.^'' 

b.  Title  Bond.  There  is  a  difference  between  a  deed  for  land  and  a  title  bond 
for  land.  The  former  is  the  evidence  of  an  executed  or  consummated  contract, 
the  lattei'  is  the  evidence  of  an  executory  contract.^^ 

e.  Will.  If  the  instrument  passes  a  present  interest,  although  the  right  to 
its  possession  and  enjoyment  may  not  occur  till  some  future  time,  it  is  a  deed  or 
contract ;  but  if  the  instrument  does  not  pass  an  interest  or  right  till  the  death  of 
the  maker  it  is  a  will  or  testamentary  paper.^''  The  question  is  to  be  determined 
by  the  intention  of  the  parties  derived  from  the  whole  instrument.^ 

B.  Deed  Indented  or  Indenture.  A  deed  indented  or  an  indenture  is  a 
deed  executed  or  purporting  to  be  executed  in  parts,  between  two  or  more  parties, 


c.  7,  said :  "As  grantor  is  the  most  com- 
prehensive word  to  signify  one  who  conveys 
lands,  so  conveyance  is  the  common  statute 
word  to  intend  the  deed." 

22.  American  Net,  etc.,  Co.  v.  Mayo,  97 
Va.  182,  186,  33  S.  E.  523,  where  the  court 
said:  "And  there  must  be  a  grantor  and  a 
grantee." 

23.  Nebr.  Comp.  St.  (1901)  e.  73,  §  46 
\ciied  in  Ames  v.  Miller,  (Nebr.  1902)  91 
N.  W.  250,  252;  Peterborough  Sav.  Bank  ?;. 
Pierce,  54  Nebr.  712,  724,  75  N.  W.  20]. 

24.  Dodd  r.  Seymour,  21  Conn.  476. 

25.  Barrett  v.  Hinckley,  124  111.  32,  14 
N.  E.  863,  7  Am.  St.  Rep.  331.  And  see,  gen- 
erally. Assignments. 

26.  Moseby  t.  Partee,  5  Heisk.  (Tenn.)  26, 
32,  where  it  is  said:  "The  former  is  evi- 
dence that  a  sale  has  been  made,  the  latter 
that  a  sale  is  to  be  made  —  the  one  is  a  sale, 
and  the  other  a  contract  for  a  sale."  And 
see.  generally.  Vendor  and  Purchaser. 

27.  Alabama. —  Adair  v.  Craig,  135  Ala. 
332,  33  So.  902;  Whitten  v.  McFall,  122  Ala. 
619,  26  So.  131 ;  Abney  v.  Moore,  106  Ala.  131, 
18  So.  6€:  Trawick  v.  Davis,  8o  Ala.  342,  5 
So.  83:  Jordan  v.  Jordan,  65  Ala.  301;  Hall 
r.  Burkham,  59  Ala.  349;  McGuire  v.  Mobile 
Bank,  42  Ala.  589;  Gillham  v.  Mustin,  42  Ala. 
365. 

Arhansas. —  Bunch  v.  Nicks,  50  Ark.  367, 
7  S.  W.  563. 

California. —  Mowry  v.  Heney,  86  Cal.  471, 
25  Pac.  17.  And  see  Nichols  v.  Emery,  109 
Cal.  323,  41  Pac.  1089,  50  Am.  St.  Rep. 
43. 

Georgia. —  Watkins  v.  Nugen,  (1903)  45 
S.  E.  262;  Wvnn  v.  Wynn,  112  Ga.  214,  37 
S.  E.  378;  Goff  v.  Davenport,  96  Ga.  423,  23 
S.  E.  395;  Owen  v.  Smith,  91  Ga.  564, 
18  S.  E.  .527 ;  Worlev  v.  Daniel,  90  Ga.  650, 
16  S.  E.  938;  Seals  v.  Pierce,  83  Ga.  787,  10 
S.  E.  589.  20  Am.  St.  Rep.  344;  Williams  v. 
Tolbert,  66  Ga.  127;  Daniel  v.  Veal,  32  Ga. 
589;  Wellborn  v.  Weaver,  17  Ga.  267,  63 
Am.  Dee.  235;  Hester  v.  Young,  2  Ga.  31. 


Indiana. —  Gates  v.  Gates,  135  Ind.  272,  34 
N.  E.  957;  Owen  v.  Williams,  114  Ind.  179, 
15  N.  E.  678;  Spencer  v.  Robbins,  106  Ind. 
580,  5  N.  E.  726. 

loiva. —  Craven  v.  Winter,  38  Iowa  471; 
Burlington  University  v.  Barrett,  22  Iowa  60, 
92  Am.  Dec.  376. 

Kansas. —  Hazleton  v.  Reed,  46  Kan.  73,  26 
Pac.  450,  26  Am.  St.  Rep.  86;  Reed  v.  Hazle- 
ton, 37  Kan.  321,  15  Pac.  177. 

Kentucky. —  Rawlings  v.  McRoberts,  95  Ky. 
346,  25  S.  W.  601,  15  Ky.  L.  Rep.  771. 

Massachusetts. —  Bromley  v.  Mitchell,  155 
Mass.  509,  30  N.  E.  83. 

Mississippi. —  McDaniel  v.  Johns,  45»  Miss. 
632;  Exum  v.  Cauty,  34  Miss.  533;  Wall  r. 
Wall,  30  Miss.  91,  64  Am.  Dec.  147. 

TSIeio  York. —  Diefendorf  v.  Diefendorf,  132 
N.  Y.  100,  30  N.  E.  375. 

Pennsylvania. —  Knowlson  V.  Fleming,  165 
Pa.  St.  10,  30  Atl.  519;  Book  v.  Book,  104  Pa. 
St.  240. 

Tennessee. —  Macrae  ii.  Macrae,  ( Ch.  App. 
1899)  57  S.  W.  423;  Caldwell  v.  Bowman,  1 
Tenn.  Cas.  60 L  See  also  Armstrong  v.  Arm- 
strong, 4  Baxt.  357. 

Texas. —  Chrisman  v.  Wyatt,  7  Tex.  Civ. 
App.  40,  26  S.  W.  759;  Jenkins  v.  Adcock, 
5  Tex.  Civ.  App.  466,  27  S.  W.  21. 

United  States. —  Bowdoin  College  Mer- 
ritt,  75  Fed.  480. 

England. —  Vincent  v.  Stansfeld,  4  Bro.  Ch. 
353,  29  Eng.  Reprint  931,  2  Ves.  Jr.  204,  30 
Eng.  Reprint  595. 

28.  Arkansas. —  Kelly  v.  Dooling,  23  Ark. 
582. 

Georgia.—  West  v.  Wright,  115  Ga.  277, 
41  S.  E.  602;  Daniel  v.  Veal,  32  Ga.  589. 

Indiana. —  Wilson  o.  Carrico,  140  Ind.  533, 
40  N.  E.  50,  49  Am.  St.  Rep.  213;  Gates  v. 
Gates,  135  Ind.  272,  34  N.  E.  957. 

loioa. —  Craven  v.  Winter,  38  Iowa  471. 

South  Carolina. —  Williams  v.  Sullivan,  10 
Rich.  Eq.  217. 

Tennessee. —  Armstrong  v.  Armstrong,  4 
Baxt.  357. 
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and  distinguished  by  having  the  edge  of  the  paper  or  parchment  on  which  it  is 
written  indented  or  cut  at  the  top  in  a  particular  rnanner.^'^ 

C.  Deed  Poll.  A  deed  poll  is  a  deed  of  one  part  or  executed  by  one  party 
only,  instead  of  between  parties  and  in  two  or  more  parts/''" 

II.   PARTICULAR  MODES  OF  CONVEYANCE. 
A.  In  General.    Conveyances  are  divided  by  Blackstone^'  into  those  at 
common  law  and  those  under  the  statute  of  uses.    The  former  are  original  and 
primary or  derivative  and  secondary.^^    Original  conveyances  are  feoffment/'* 
gift/^  grant/"  lease/^  exchange,^  and  partition. Derivative  conveyances  are 


29.  Burrill  L.  Diet. 

"An  indenture,  in  the  language  of  the  law, 

is  a  deed,  that  is,  a  writing  sealed  and  de- 
livered." Ovei'seers  of  Poor  v.  Amwell  Tp., 
6  N.  J.  L.  169,  175.  It  is  "  a  writing  contain- 
ing a  conveyance,  bargain,  contract,  covenants 
or  agreements  between  two  or  more."  Bowen 
V.  Beck,  94  N.  Y.  86,  89,  46  Am.  Rep.  124 
[quoting  Coke  Litt.  231»]. 

It  takes  its  name  from  its  being  indented, 
or  cut,  on  the  top,  or  on  the  side,  either  by  a 
waving  line  or  a  line  of  indenture,  instar 
dentimn,  so  as  to  fit  or  aptly  join  its  counter- 
part, from  which  it  is  supposed  to  have  been 
separated.  Overseers  of  Poor  v.  Amwell  Tp., 
6  N.  J.  L.  169.  The  practice  is  now  obsolete. 
Eatcliff  V.  Trimble,  12  B.  Mon.  (Ky.)  32. 

30.  Burrill  L.  Diet. 

Distinguished  from  an  indenture  by  having 
the  edge  of  the  parchment  or  paper  on  which 
it  is  written  cut  even  (or  polled,  as  it  was 
anciently  termed ) ,  that  is,  in  a  straight  line, 
or  plain,  without  being  indented.  This  dis- 
tinction, however,  although  once  peculiar  and 
essential,  has  in  modern  times  become  of  com- 
parative insignificance,  in  consequence  of  the 
disuse  of  the  formality  of  indenting  the  other 
description  of  deeds.  Burrill  L.  Diet,  [citing 
Coke  Litt.  229a]. 

A  deed  poll  properly  is  made  in  the  first 
person,  and  commences  with  that  formula  of 
address  to  all  mankind  so  common  in  ancient 
written  instruments:  "Know  all  men,' etc., 
that  I,  etc.,  have  given,"  etc.   Burrill  L.  Diet. 

An  instrument,  in  form  an  indenture,  exe- 
cuted by  one  party  only,  if  it  contains  the 
requisite  clauses  to  pass  the  property  de- 
scribed, will  operate  as  a  deed  poll.  Esson  v. 
Tarbell,  9  Cush.  (Mass.)  407. 

31.  2  Blackstone  Comm.  309-340. 

32.  Original  or  primary  conveyances  are 
those  by  means  whereof  the  benefit  or  estate 
is  created  or  first  arises.  2  Btackstone  Comm. 
309. 

33.  Derivative  or  secondary  conveyances 

are  tho.se  wliorcby  the  benefit  or  estate  orig- 
inally creat<!d  is  enlarged,  transferred,  or  ex- 
tinguished.   2  Hlaekatone  Comfn.  309. 

34.  Feoffment  or  grant. —  A  feofTmcnt, 
fmff<imcnluni,ifi  a  substantive  derived  from  the 
vcri),  to  enfeofl,  feoff  are  or  infcudarc,  to  give 
one  a  feud ;  and  therefore  feoflinent  is  prop- 
erly donalio  feudi.  It  may  properly  bo  de- 
fined as  tli(!  gift  of  any  corporeal  heredita- 
ment to  another,  lie  that  ho  gives  or  n\- 
feofTs  is  culled  the  f(!oII'or,  and  the  person 
•enfcofred  is  (iiilcil  the  feollee.    Although  it 
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may  be  performed  by  the  word  "enfeoff"  or 
"grant,"  yet  the  aptest  word  of  feoffment  is 
"do  or  dedi."     2  Blackstone  Comm.  310-317. 

35.  Gifts  or  donations.— Gift,  donatio,  is 
properly  applied  to  the  creation  of  an  estate 
tail.  It  differs  in  nothing  from  a  feoffment, 
but  in  the  nature  of  the  estate  passing  by 
it ;  for  the  operative  words  of  conveyance  in 
this  case  are  do  or  dedi;  and  gifts  in  tail  are 
imperfect  without  lively  of  seizin.  2  Black- 
stone Comm.  317. 

36.  Grants  or  concessions  are  the  regular 
method  by  the  common  law  of  transferring 
the  property  of  incorporeal  hereditaments,  or 
such  things  whereof  no  livery  can  be  had. 
For  which  reason  all  corporeal  hereditaments, 
as  lands  and  houses,  are  said  to  lie  in  liv- 
ery, incorporeal  hereditaments  passing  merely 
by  delivery  of  the  deed.  It  differs  but 
little  from  a  feoffment,  except  in  the  subject- 
matter;  for  the  operative  words  therein 
commonly  used  are  dedi  et  concessi,  "  have 
given  and  granted."  2  Blackstone  Comm. 
317. 

37.  A  lease  is  properly  a  conveyance  of  any 
lands  or  tenements  made  for  life,  for  years, 
or  at  will,  but  always  for  a  less  time  than 
the  lessor  hath  in  the  premises,  for  if  it  be 
for  the  whole  interest  it  is  more  properly 
an  assignment  than  a  lease.  The  usual  words 
of  operation  in  it  are  "  demise,  grant,  and  to 
farm  let " ;  demisi,  concessi,  et  ad  firmam 
traditi.  The  consideration  is  usually  rent  or 
other  annual  recompense.  2  Blackstone 
Comm.  318-323. 

Distinguished  from  "  conveyance." —  "A 
lease  may  be  in  a  sense  a  conveyance,  but 
such  is  not  the  commonly  accepted  nor  the 
accurate  meaning  of  the  term.  When  we  say 
premises  are  leased  we  generally  mean  that 
the  use  of  them  is  transferred ;  and  by  the 
term  conveyed  that  the  title  is  deeded."  Per- 
kins V.  Morse,  78  Me.  17,  18,  2  Atl.  130,  r>7 
Am.  Rep.  780.  See  also  Hutchinson  v.  Brara- 
hall,  42  N.  J.  Eq.  372,  7  Atl.  873. 

38.  An  exchange  is  a  mutual  grant  of  equal 
interests,  the  one  in  consideration  of  the 
other.  The  word  "  exchange  "  is  so  individ- 
ually requisite  and  appropriated  by  law  to 
this  case  that  it  cannot  be  supplied  by  any 
other  word  or  expressed  by  any  consideration. 
But  no  livery  of  seizin  is  necessary.  Hart- 
well  V.  Do  Vault,  159  111.  32r>,  42  Ivf.  E.  789: 
Anderson  L.  Diet.:  2  Blackstone  Comm.  323. 

39.  A  partition  is  where  two  or  more  joint 
tenants,  (coparceners,  or  tenants  in  eonimou 
agree  to  divide  the  lands  so  held  among  them 
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release,*"  confirmation/^  surrender,*^  assignment,^  and  defeasance.'"  Other 
species  of  conveyances  are  a  covenant  to  stand  seized  to  uses  ;  bargain  and  sale, 
introduced  by  statute;'*^  and  lease  and  release.*''^ 

B.  Feoffment.  A  deed  will  not  operate  as  a  feoffment  vi^here  there  is  a  want 
of  seizin  \  and  the  terms  of  an  instrument  in  writing  must  clearly  show  that  it 
was  to  operate  as  a  conveyance,  and  where  it  does  not  and  is  for  the  exchange  of 
lands,  it  will  not  operate  by  way  of  feoffment  to  pass  a  life-estate  to  one  of  the 
parties/'  A  deed,  however,  which  is  defective  as  a  feoffment  for  want  of  proof 
of  livery  of  seizin,  may  operate  as  a  covenant  to  stand  seized  to  uses.°*' 

C.  Covenant  to  Stand  Seized.  A  covenant  to  stand  seized  to  uses  is  an 
effectual  mode  of  conveying  lands,  and  by  it  a  freehold  may  be  conveyed  to  com- 
mence in  fiduro.^^    There  must,  however,  be  a  consideration  of  blood  or  mar- 


in  severalty,  each  taking  a  distinct  part.  An- 
derson L.  Diet.;  2  Blackstone  Comm.  323. 

40.  Releases  are  a  discharge  or  a  convey- 
ance of  a  man's  right  in  lands  or  tenements 
to  another  who  hath  some  former  estate  in 
possession.  The  words  generally  used  therein 
are  remised,  released,  and  forever  quit- 
claimed." Releases  may  operate  by  way  of 
enlarging  an  estate;  by  way  of  passing  an 
estate;  by  way  of  passing  a  right;  and  by 
way  of  entry  and  feoffment.  Anderson  L. 
Diet. ;  2  Blackstone  Comm.  324,  325. 

41.  A  confirmation  is  of  a  nature  nearly 
allied  to  a  release.  It  is  a  conveyance  of  an 
estate  or  right  in  esse  whereby  a  voidable  es- 
tate is  made  sure  and  unavoidable,  or  whereby 
a  particular  estate  is  increased;  and  the 
words  of  making  it  are  these,  "  have  given, 
granted,  ratified,  approved,  and  confirmed." 
Anderson  L.  Diet.;  2  Blackstone  Comm.  325, 
326.    See  also  8  Cye.  566. 

42.  A  surrender  is  of  a  nature  directly  op- 
posite to  a  release;  for  as  that  operates  Oy 
the  greater  estate  descending  upon  the  less 
a  surrender  is  the  falling  of  a  less  estate  into 
the  greater.  It  is  defined  as  a  yielding  up 
of  an  estate  for  life  years  to  him  that  hath 
the  immediate  reversion  or  remainder.  The 
words  used  are  "  hath  surrendered,  granted, 
and  yielded  up."  There  is  no  occasion  for 
liwry  of  seizin.  2  Blackstone  Comm.  326, 
365.  See  also  Welcome  v.  Hess,  90  Cal.  507, 
27  Pac.  369,  25  Am.  St.  Rep.  145;  Churchill 
r.  Lammers,  60  Mo.  App.  244;  Buck  v.  Lewis, 
46  Mo.  App.  227. 

43.  An  assignment  is  properly  a  transfer 
or  making  over  to  another  of  the  right  one 
has  in  any  estate  for  life  or  years.  It  differs 
from  a  lease  in  that  the  whole  property  is 
parted  with  by  an  assignment.  Anderson  L. 
Diet.;  2  Blackstone  Comm.  327. 

44.  A  defeasance  is  a  collateral  deed,  made 
at  the  same  time  with  a  feoffment  or  other 
conveyance,  containing  certain  conditions, 
upon  the  j>erformance  of  which  the  estate  then 
created  may  be  defeated  or  totally  undone. 
Mortgages  were  formerly  so  made.  Anderson 
L.  Diet.;  2  Blackstone  Comm.  327. 

45.  Covenant  to  stand  seized  to  uses,  is 
where  a  man,  seized  of  lands,  in  considera- 
tion of  blood  or  marriage,  covenants  that  he 
will  stand  seized  of  the  land  to  the  use  of 
his  wife,  child,  or  kinsman,  for  life,  in  tail, 
or  in  fee."  Anderson  L.  Diet.;  2  Blackstone 
Comm.  338. 


46.  Bargain  and  sale  is  a  kind  of  real  con- 
tract whereby  the  bargainor  for  some  pe- 
cuniary consideration  bargains  and  sells,  that 
is,  contracts  to  convey,  the  land  to  the  bar- 
gainee, and  becomes  by  such  a  bargain  a 
trustee  for,  or  seized  to  the  use  of,  the  bar- 
gainee ;  and  then  when  the  statute  of  uses 
completes  the  purchase,  the  bargain  vests  the 
use  and  the  statute  vests  the  possession.  An- 
derson L.  Diet. ;  2  Blackstone  Comm.  338. 
See  also  5  Cyc.  615. 

47.  Lease  and  release  was  a  species  of  con- 
veyance invented  for  the  purpose  of  trans- 
ferring a  fee.  It  supplied  the  place  of  livery 
of  seizin  and  amounted  to  a  feofi'ment.  It 
was  a  bargain  and  sale  upon  some  pecuniary 
consideration  for  one  year  made  by  the  ten- 
ant of  the  freehold  to  the  lessee  or  bargainee. 
This  without  any  enrolment  made  the  bar- 
gainor stand  seized  to  the  use  of  the  bar- 
gainee, and  vested  in  him  the  use  of  the  term 
for  a  year,  and  then  the  statute  immediately 
annexed  the  possession.  He  therefore  being 
in  possession  was  capable  of  receiving  a  re- 
lease of  the  freehold  or  reversion  and  the 
next  day  a  release  was  granted.  Anderson 
L.  Diet. ;  2  Blackstone  Comm.  339. 

48.  Carroll  v.  Norwood,  5  Harr.  &  J.  (Md.) 
155;  2  Blackstone  Comm.  310  et  seq.  But 
see  Perry  v.  Price,  1  Mo.  553. 

Feofiment  with  livery  of  seizin  by  the  ten- 
ant for  life  of  the  legal  estate,  together  with 
a  release  of  right  of  entry  by  the  person  next 
entitled  in  remainder,  passes  a  good  title. 
Dehon  v.  Redfern,  Dudley  Eq.  (S.  C.)  115. 

There  may  be  a  feoffment  under  a  sealed 
agreement,  with  livery  of  seizin,  where  such 
an  intent  is  clearly  expressed,  although  such 
instrument  may  merely  operate  to  make  pos- 
session thereunder  a  tenancy  at  will.  Suther- 
land V.  Walter,  3  N.  Brunsw.  141. 

49.  Sutherland  v.  Walter,  3  N.  Brunsw. 
141. 

50.  Rowlett  V.  Daniel,  4  MunL  (Va.)  473. 
A  feoffment  by  a  feoffor  out  of  possession, 

and  a  livery  on  the  estate  conveyed  bring 
back  the  estate  and  vest  the  freehold  perfectly 
in  the  feoffee;  an  operation  not  allowed  to  a 
deed  of  bargain  and  sale  or  any  other  mode 
of  conveyance.  Knox  v.  Jenks,  7  Mass. 
488. 

51.  Chancellor  v.  Windham,  1  Rich.  (S.  C.) 
161,  42  Am.  Dec.  411.  See  also  Kinsler  v. 
Clark,  1  Rich.  (S.  C.)  170.  And  .see,  gen- 
erally, Trusts. 
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riage  to  support  snch  a  covenant/'^  It  is  not  necessary  to  express  any  considera- 
tion and  where  there  are  both  a  money  consideration  and  a  relation  of  blood 
such  a  covenant  may  be  raised"'^  in  equity.''''  There  may  also  be  a  limitation  over 
to  one,  in  a  deed  of  gift  to  another,  which  will  be  valid  as  a  covenant  to  stand 
seized  to  the  use  of  the  former.^" 

D.  Bargain  and  Sale.  Any  writing  that  sufficiently  identifies  the  parties, 
describes  the  land,  acknowledges  a  sale  in  fee  of  the  vendor's  right  for  a  valuable 
considei-ation,  and  is  signed  and  sealed  by  the  grantor  and  duly  attested  is  held  to 
be  a  good  deed  of  bargain  and  sale.''^  And  the  deed  will  be  none  the  less  valid 
because  the  words  used  are  those  of  quitclaim  and  release.^"  The  deed  may, 
however,  be  insufficient  as  one  of  bargain  and  sale  because  of  the  consideration, 
although  it  may  operate  as  a  covenant  to  stand  seized  under  the  statute  of  uses.^ 


52.  Rollins  v.  Riley,  44  N.  H.  9. 

Such  a  covenant  is  raised  by  a  conveyance 
in  the  form  of  a  deed  from  a  husband  to  a 
wife,  even  though  it  embraces  personalty 
(Watson  V.  Watson,  24  S.  C.  228,  .58  Am. 
Rep.  247 )  ;  by  a  conveyance  to  a  son,  operat- 
ing as  a  covenant  to  stand  seized  to  the 
grantor  during  his  life  and  after  his  death 
to  the  use  of  his  wife  for  life  (Jackson  v. 
Swart,  20  Johns.  (N.  Y.)  85);  by  a  con- 
veyance to  a  son  to  operate  to  the  use  of  the 
grantee  (Sasser  v.  Blyth,  2  N.  0.  259;  Slade 
V.  Smith,  2  N.  C.  248)  during  life  and  for 
his  children  after  his  death  (Borden  ;;. 
Thomas,  28  N.  C.  209)  ;  by  a  conveyance  to 
children  operating  to  their  use  (Barry  v. 
Shelby,  4  HayAV.  (Tenn.)  229)  ;  by  a  con- 
veyance to  a  cousin  (Dinkins  v.  Samuel,  10 
Rich.  (S.  C.)  66)  ;  and  a  deed  between  two 
brothers  that  on  the  death  of  either  the  sur- 
vivor should  be  his  heir  and  take  and  enjoy 
his  property  is  such  a  covenant  (Fisher  v. 
Streckler,  10  Pa.  St.  348,  51  Am.  Dec.  488). 
So  an  agreement  by  deed  reciting  that  lands 
were  purchased  jointly  "  for  promoting  the 
joint  interest  of  the  parties  by  securing  to 
them  the  timber  on  such  land  to  be  sawed 
into  plank "  will  operate  as  a  covenant  on 
the  part  of  each,  to  stand  seized  to  the  use 
of  the  other,  or  the  individual  use  of  the 
interest  in  the  growing  timber.  Blackburn 
V.  Baker,  1  Ala.  173. 

Where  a  grantor  for  a  good  consideration 
conveys  realty  covenanting  to  hold  it  to  the 
grantee,  but  recites  that  the  grantee  is  not 
to  interrupt  the  grantor's  possession  during 
his  life,  such  recital  is  a  covenant  by  the 
grantor  for  himself  and  his  heirs  to  stand 
seized  to  the  use  of  the  grantee  and  his  heirs 
on  liis  death.  Davenport  v.  Wynne,  28  N.  C. 
128,  44  Am.  Dec.  70. 

53.  Sprague  v.  Woods,  4  Watts  &  S.  (Pa.) 
192. 

54.  Brewer  v.  Hardy,  22  Pick.  (Mass.) 
37(i,  33  Am.  Dec.  747  (from  father  to  daugh- 
ter) ;  Jackson  v.  Dunsbagh,  1  Johns.  Cas. 
(N.  Y.)  91. 

55.  Sprague  t.  Wood.s,  4  Watts  &  S.  (Pa.) 
192. 

56.  Ward  v.  Wooten,  75  N.  0.  413. 

57.  (;iii)cH  n.  rJonley,  2  Dana  (Ky.)  21. 
Sec  .'I  I  so  5  ( !yc.  (i  1 5. 

A  deed  conveying  for  a  certain  considera- 
tion all  tlic  grantor'8  title  and  interest  in  the 

[11.  C] 


premises  described,  and  covenanting  to  have 
and  to  hold  such  premises  unto  the  grantee, 
his  heirs  and  assigns  forever,  and  signed  by 
the  grantor  and  attested  by  witnesses,  is  a 
good  bargain  and  sale  of  the  land.  Sanders 
V.  Hartzog,  6  S.  C.  479. 

A  mortgagee  in  fee  of  lands  executed  a 
deed,  granting  and  transferring  his  interest 
and  estate  in  the  mortgage  and  in  the  mort- 
gaged premises  to  A,  and  making  A  his  attor- 
ney to  collect  the  mortgage  debt,  in  the  mort- 
gagee's name,  to  A's  own  use,  but  not  other- 
wise assigning  in  terms  the  said  debt.  It 
was  held  that  the  instrument  was  a  deed  of 
bargain  and  sale  of  the  mortgaged  premises, 
which  passed  the  use  to  A,  and  that  the  stat- 
ute of  uses  transferred  to  A  the  possession. 
Givan  v.  Tout,  7  Blackf.  (Ind.)  210. 

58.  Nelson  v.  Davis,  35  Ind.  474,  holding 
that  where  the  habendum  was  "  unto  them, 
the  said  B.  and  C,  as  trustees  for  the  said 
D.,  and  for  her  sole  and  proper  benefit  and 
behoof,  and  for  no  other  purpose  whatever, 
during  the  natural  life  of  the  said  D.,  and 
at  her  death  to  descend  to  the  children  of  the 
said  D.J  if  any  she  have,  and  if  not,  to  her 
assigns  forever,"  the  instrument  was  a  deed 
of  bargain  and  sale. 

Where,  under  a  statute,  the  common  mode 
of  assurance  is  a  deed  of  bargain  and  sale 
operating  under  the  statute  of  uses,  the  words 
"  bargains  and  sells  unto  the  sole  and  sepa- 
rate use  "  of  the  grantee  will  mean  in  equity 
"  bargains  and  sells  unto  "  the  grantee  and 
to  the  only  "  proper  use  and  behoof  of  "  the 
said  grantee.  Pascault  v.  Cochran,  34  Fed. 
358. 

59.  Holland  v.  Rogers,  33  Ark.  251  Xciting 
Witter  V.  Biscoe,  13  Ark.  422]. 

The  words  "  remise,  release,  and  forever 
quitclaim "  or  the  words  "  release  and  as- 
sign "  will  raise  a  use  by  way  of  bargain  and 
sale.  Jackson  v.  Fish,  10  Johns.  (N.  Y.) 
456. 

60.  Horton  f.  Sledge,  29  Ala.  478;  Gale  r. 
Coburn,  18  Pick.  (Mass.)  397;  U.  S.  Bank  r. 
Houaman,  6  Paige  (N.  Y.)  526;  Eckman  f. 
Eckman,  68  Pa.  St.  400.  See  also  Kent  r. 
Atlantic  De  Laine  Co..  8  R.  I.  305;  Ward- 
well  r.  Baasett,  8  R.  T.  302;  Chancellor  r. 
Windham,  1  Rich.  (S.  C.)  161,  42  Am.  Dee. 
411;  Milledge  v.  Lamar,  4  Dcsauss.  (S.  C. ) 
617;  PJedgcr  V.  David,  4  Desauss.  (S.  C.) 
204. 
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E.  Lease  and  Release.  At  common  law  a  deed  of  release  was  operative 
only  when  made  to  a  party  in  actual  possession  of  the  land,"'  a  prior  estate  in  pos- 
session in  the  releasee  being  necessary  for  a  release  to  take  effect.'''^  But  a  release 
will  be  operative  where  there  is  a  sufficient  possession®^  or  a  constructive  one.^ 
And  where  such  a  deed  is  a  substantive  mode  of  conveyance  the  title  will  be 
transferred,  notwithstanding  an  adverse  possession  at  the  time  of  execution.^  But 
although  neither  the  releasor  nor  releasee  was  in  possession  at  the  time  of  the 
release,  it  may  operate  as  a  confirmation  of  the  first  grantee's  title ;  '^^  or  if  made 
for  a  valuable  consideration  to  one  not  in  possession  it  may  be  construed  to  be  any 
lawful  conveyance  by  which  the  estate  might  pass.*'"  Again  the  words  "  grant, 
bargain,  sell,  and  convey"  operate  not  merely  to  release  but  to  transfer  any  inter- 
est which  the  grantor  had  in  the  granted  premises  at  the  date  of  the  deed.^  If, 
however,  a  deed  cannot  operate  as  a  feoffment  for  want  of  seizin,  it  cannot  oper- 
ate as  a  release  to  enlarge  the  estate,  for  want  of  an  estate  in  law  in  the  releasee 
at  tlie  time  of  the  execution  of  the  deed.*^ 

F.  Quitclaim.  Whether  a  deed  is  a  quitclaim  depends  largely  upon  the 
words  used,  but  it  may  be  inferred,  not  only  from  the  terms  of  the  deed,  but  from 
the  adequacy  of  the  price  given,  and  other  circumstances  showing  the  purpose  of 
the  instrument ;  and  it  is  not  to  be  determined  by  the  mere  omission  of  the 
covenant  of  general  warranty  of  title.™ 


61.  Runyon  v.  Smith,  18  Fed.  579. 

A  release  is  insufficient  if  neither  party 
has  any  possession  actual  or  legal.  Mayo  v. 
Libby,  12  Mass.  339;  Warren  r.  Childs,  11 
Mass.  222. 

62.  Branham  v.  San  Jose,  24  Cal.  585.  But 
see  Ely  r.  Stannard,  44  Conn.  528. 

63.  There  is  a  sufficient  possession  to  sup- 
port a  deed  of  release,  from  the  owTier  to  the 
occupant,  where  there  is  an  occupation  of 
flats  below  high-water  mark  for  laying  wood 
coasters  and  other  vessels  upon  them.  Ham- 
blet  V.  Francis,  4  Mass.  75.  And  where  one 
hired  a  parcel  of  marsh,  mowed  it  and  re- 
moved the  hay,  but  exercised  no  other  act  of 
possession,  a  deed  of  release  will  be  operative. 
Thacher  v.  Cobb,  5  Pick.  (Mass.)  423. 

64.  Sessions  v.  Doe,  7  Sm.  &  M.  (Miss.) 
130,  holding  that  if  the  country  abound  in 
wild  land  a  deed  or  grant  is  a  constructive 
possession  in  the  grantee  sufficient  to  uphold 
a  release  from  one  having  title  to  the  land. 

65.  Hall  V.  Ashby,  9  Ohio  96,  34  Am.  Dee. 
424. 

66.  Oakes  v.  Marcy,  10  Pick.  (Mass.)  195. 

67.  Russell  v.  Coffin,  8  Pick.  (Mass.)  143; 
Pray  v.  Pierce,  7  Mass.  381,  5  Am.  Dec.  59. 

It  may  be  construed  as  a  bargain  and  sale, 
or  other  appropriate  conveyance,  where  there 
is  a  valuable  consideration.  Baker  v.  Whit- 
ing, 2  Fed.  Cas.  No.  787,  3  Sumn.  475.  See 
also  Havens  v.  Sea-Shore  Land  Co.,  47  N.  J. 
Eq.  36.5,  20  Atl.  497;  McBurney  v.  Cutler,  18 
Barb.  (N.  y.)  203;  Lynch  v.  Livingston,  8 
Barb.  (N.  Y.)  463  {.affirmed  in  6  N.  Y.  422]. 

68.  Muller  v.  Boggs,  25  Cal.  175. 

69.  Carroll  v.  Norwood,  5  Harr.  &  J.  (Md.) 
155. 

70.  Taylor  v.  Harrison,  47  Tex.  454,  26 
Am.  Rep."  304. 

A  deed  is  a  quitclaim  where  it  employs  the 
word  "  quitclaim "  in  connection  with  the 
words  "  bargain,"  "  sell,"  etc.,  and  expressly 
limits  its  granting  eflfect  to  the  "  right,  title, 


interest,  estate,  claim,  and  demand "  of  the 
grantor.  Derrick  v.  Brown,  66  Ala.  162.  A 
deed  is  also  only  a  quitclaim  which  recites 
that  the  grantors  grant,  bargain,  and  sell 
unto  the  grantee  all  their  "  right,  title,  claim 
and  interest  in  and  to  the  following  described 
land,"  etc.,  and  that  they  do,  for  themselves 
and  their  "  heirs  and  assigns,  warrant  and 
defend  the  same  unto  the  said "  grantee. 
Reynolds  f.  Shaver,  59  Ark.  299,  27  S.  W. 
78,  43  Am.  St.  Rep.  36.  So  a  deed  which  con- 
tains the  words  "  bargain  and  sell  "  is  a  quit- 
claim, where  it  conveys  all  the  grantor's 
right,  title,  and  interest  in  the  property  and 
not  the  land  itself.  Wightman  v.  Spofford, 
56  Iowa  145,  8  N.  W.  680.  It  is  also  a  quit- 
claim where  in  the  granting  part  the  printed 
words,  "  forever  a  certain  piece  of  land  lying 
and  being  "  were  stricken  out,  and  the  words 
"  all  my  right,  title,  and  interest  in  and 
unto "  were  written  in  lieu  thereof,  the 
habendum  being  "  the  above  granted  and  bar- 
gained premises."  Cummings  v.  Dearborn,  56 
Vt.  441. 

A  deed  is  not  a  quitclaim,  but  one  of  bar- 
gain and  sale,  where  it  declared  that  the 
grantor  did  thereby  "  alien,  release,  grant, 
bargain,  sell  and  convey  "  to  the  grantee,  his 
heirs  and  assigns,  the  "  undivided  one-half 
of  all  and  singular  the  lands  lying  and  being 
in  the  State  of  Oregon,  granted  or  intended 
to  be  granted  to  the  state  of  Oregon  by  the 
act  of  Congress,"  "  to  have  and  to  hold  all 
and  singular  the  lands  and  premises  hereby 
conveyed,"  and  "  all  the  right,  title  and  in- 
terest "  of  the  grantor  therein.  U.  S.  v.  Cali- 
fornia, etc..  Land  Co.,  148  U.  S.  31,  46,  13 
S.  Ct.  458.  37  L.  ed.  354  laffirming  49  Fed. 
496,  1  C.  C.  A.  330].  See  also  U.  S.  v.  Dal- 
las Military  Road  Co.,  148  U.  S.  49,  13  S.  Ct. 
465,  37  L.  ed.  362.  So  a  deed  is  an  absolute 
conveyance  and  not  a  quitclaim,  where  by  it 
the  grantor  assumes  to  sell,  alienate,  con- 
vey, and  quitclaim  .  .  .  the  following  de- 
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III.  REQUISITES  AND  VALIDITY. 

A.  In  General.  The  requisites  or  essentials  of  a  deed  are  :  (1)  Competent  or 
proper  parties ;  ^'  (2)  a  proper  subject-naatter  (3)  a  good  and  sufficient  con- 
sideration;''^ (4)  a  written  or  printed  form;''*  (5)  sufficient  and  legal  words;''" 
(6)  reading,  if  desired,  before  the  execution  ; (7)  execution,'"  signing,''*  sealing,''''' 
and  attestation  ;^  (8)  delivery.^^ 

B.  By  What  Law  Governed.  The  law  of  the  place  in  wliich  the  land  is 
situate  governs  the  transfer  of  the  land;^^  but  a  deed  will  convey  land  in  one 
state,  although  executed  in  another,  according  to  the  law  of  the  state  where  made.® 


scribed  tract  of  land."  Abernathy  f.  Stone, 
81  Tex.  430,  16  S.  W.  1102.  Again  a  deed 
is  not  a  mere  quitclaim  which  contains  the 
words  "  do  hereby  sell  and  convey  unto " 
(Sibley  v.  Bullis,  40  Iowa  429)  ;  nor  where 
it  contains  the  words  "  have  bargained,  sold 
and  quitclaimed,  and  by  these  presents  do 
bargain,  sell  and  quitclaim  "  "  all  our  right, 
title  and  interest,  estate,  claim  and  demand, 
both  at  law  and  in  equity,  and  as  well  in 
possession  as  in  expectancv "  { Wilson  v. 
Irish,  62  Iowa  260,  266,  17  N.  W.  511)  ;  nor 
where  certain  land  is  demised,  released,  and 
quitclaimed  to  a  specified  person,  his  heirs 
and  assigns,  containing  a  covenant  that  the 
land  is  free  from  all  encumbrances  made  or 
suffered  by  him,  and  that  he  will  warrant 
the  same  to  the  grantee,  his  heirs  and  as- 
signs, against  the  claims  and  demands  of  all 
persons  claiming  by,  through,  or  under  the 
grantor  but  against  none  others  (Bourque  v. 
Chappell,  2  N.  Brunsw.  Eq.  187).  From  the 
language  "  '  Do  by  these  presents  sell,  convey, 
remise,  release,  and  quit  claim  unto  [etc.]  ' 
.  .  .  we  think  it  quite  clear  that  the  par- 
ties intended  by  this  instrument  to  convey 
the  land  itself,  and  that  it  is  not  simply  a 
quit  claim  deed."  Garrett  v.  Christopher,  74 
Tex.  4.53,  454,  12  S.  W.  67,  15  Am.  St.  Rep. 
850.  And  a  deed  is  not  strictly  a  quitclaim 
where  the  words  "  bargain,  sell,  and  quit- 
claim "  are  used.  Touchard  t.  Crow,  20  Cal. 
150,  81  Am.  Dec.  108. 

The  word  "  quitclaim "  is  of  equivalent 
meaning  with  the  term  "  release."  Hill  v. 
Dyer,  3  Me.  441,  445. 

71.  2  Blackstone  Comm.  296,  308. 

As  to  parties  see  infra,  III,  C;  III,  F,  3,  b. 

72.  2  Blackstone  Comm.  296,  308. 
As  to  subject-matter  see  infra,  III,  D. 

73.  2  Blackstone  Comm.  296,  308. 
As  to  consideration  see  infra,  III,  E. 

74.  2  Blackstone  Comm.  297,  308. 
As  to  form  .see  infra,  III,  F. 

75.  2  Blackstone  Comm.  297,  305,  308. 

As  to  operative  words  and  parts  of  deed 
sec  infra.  III,  F,  2;  111,  P,  3,  e. 

76.  2  I'.hickKtono  Comm.  304,  308. 

That  reading  is  necessary  to  a  good  execu- 
tion Hcc  lintton  v.  8  U.  C.  Q.  15.  177. 

That  oral  translation  by  notary  when  deed 
is  in  language  not  understood  by  a  party  is 
not  ('(|uival('rit  to  rending  rcciuircd  by  law  see 
McAvoy  r,.  Ihiot,  1  Quebec  97. 

It  is  not  necessary  that  the  deed  be  read 
before  Healing  and  delivery,  for  if  the  party 
executcH  without  hearing,  or  desiring  that  it 
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may  be  read,  yet  it  binds  him.  But  an  il- 
literate man  need  not  execute  a  deed  before 
it  is  read  to  him,  or  before  it  be  read  in  a 
language  which  he  understands.  So  too  as  to 
a  blind  man,  although  he  be  well  learned. 
Comyns  Dig.  tit.  "  Fait." 

77.  2  Blackstone  Comm.  305,  308. 

As  to  execution  see  infra.  III,  G  et  seq. 

78.  2  Blackstone  Comm.  30.5,  308. 

As  to  signing  see  infra.  III,  G,  2  et  seq. 

79.  2  Blackstone  Comm.  305,  308. 
As  to  sealing  see  infra,  III,  G,  3. 

80.  2  Blackstone  Comm.  307,  308. 
As  to  attestation  see  infra,  III,  G,  4. 

81.  2  Blackstone  Comm.  306,  308. 
As  to  delivery  see  infra.  III,  H. 

In  Kentucky,  under  an  early  decision,  the 
requisites  are  only  that  the  deed  be  in  writ- 
ing, signed,  sealed,  and  delivered.  Sieard  v. 
Davis,  6  Pet.  (U.  S.)  124,  8  L.  ed.  342. 

82.  Alabama. —  Wheeler  v.  Walker,  64  Ala. 
560. 

Indiana. —  Robards  v.  Marley,  80  Ind.  185; 
Butterfleld  v.  Beall,  3  Ind.  203. 

Iowa. —  Loving  v.  Pairo,  10  Iowa  282,  77 
Am.  Dec.  108. 

Maryland. —  Harper  v.  Hampton,  1  Harr. 
&  J.  622. 

Missouri. —  Miller  v.  Dunn,  62  Mo.  21fi; 
Depas  V.  Mayo,  11  Mo.  314,  49  Am.  Dec.  88. 

Nebraska. —  Roode  v.  State,  5  Nebr.  174. 
25  Am.  Rep.  475. 

New  York.—  Nicholson  v.  Leavitt,  4  Sandf. 
252,  9  N.  Y.  'Leg.  Obs.  105  [reversed  in  0 
N.  Y.  510]. 

North  Carolina. —  Smith  v.  Ingram,  130 
N.  C.  100,  40  S.  E.  984,  61  L.  R.  A.  878. 

Pennsylvania. —  Donaldson  v.  Phillips,  18 
Pa.  St.  170,  55  Am.  Dec.  614. 

Teajos.— Barnett  ?'.  Pool,  23  Tex.  517. 

Vermont. —  Harmon  v.  Taft,  1  Tyler  6. 

A  deed  of  chattels  must  be  construed  by 
the  laws  of  the  state  where  executed,  when 
the  property  is  conveyed  to  a  person  resi- 
dent there,  and  if  the  common  law  has  been 
there  modified  by  local  decisions,  those  de- 
cisions furnish  the  rule,  and  not  the  com- 
mon law,  as  understood  in  the  courts  where 
the  deed  is  brought  in  question.  Inge  v.  Mur- 
phy, 10  Ala.  885. 

83.  Illinois.— Eagan  v.  Conndly,  107  111. 
458. 

Indiana. —  Jackson  v.  Green,  112  Ind.  341, 
14  N.  E.  89. 

Kansas. —  Stinson  ^).  Geer,  42  Kan.  520,  i2 
Pac.  580. 

Louisiana. —  lliibuii  v.  Rabun,  15  La.  Ann. 
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C.  Parties —  l.  General  Rules.  There  must  be  persons  able  to  contract  and 
to  be  contracted  with  for  the  purposes  intended  by  the  deed.^  Again  a  person 
cannot  convey  to  himself  alone,  and  if  he  makes  a  convej'ance  to  himself  and 
others  the  latter  only  will  take  as  joint  tenants.^^  But  one  acting  under  a  power 
of  attorney  is  a  competent  party  to  convey  to  trustees  for  the  benefit  of  creditors 
with  a  power  of  appointment  in  case  of  refusal  or  inability,  through  death,  to 
act.^®    A  wife,  however,  should  be  a  party  where  she  has  a  dower  interest.^'' 

2.  Title  or  Interest  of  Grantor  —  a.  In  Genepal.  There  should  be  some 
title  or  interest,  in  law  or  equity,  in  the  grantor  to  enable  him  to  convey and 


471.  Contra,  Tillman  v.  Mosely,  14  La.  Ann. 
710. 

Minnesota. — Lowry  v.  Harris,  12  Minn.  255. 

Nebraska. —  Green  v.  Cross,  12  Nebr.  117, 
10  N.  W.  459. 

Ohio. —  Foster  v.  Dennison,  9  Ohio  121. 

United  States. —  Farmers'  L.  &  T.  Co.  V. 
McKinney,  8  Fed.  Cas.  No.  4,667,  6  McLean 
1;  Moore  v.  Nelson,  17  Fed.  Cas.  No.  9,771,  3 
McLean  383;  Root  v.  Brotherson,  20  Fed. 
Cas.  No.  12,036,  4  McLean  230. 

Compare  Hubbard  v.  Sayre,  105  Ala.  440, 
17  So.  17;  Larendon's  Succession,  39  La.  Ann. 
952,  3  So.  219;  Criswell  v.  Altemus,  7  Watts 
(Pa.)  565. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  1. 

Equitable  rights  are  transferred  by  a  deed 
executed  in  another  state  according  to  its 
laws,  although  insufficient  under  the  laws  of 
the  state  where  the  land  is  situate.  Atwater 
V.  Seely,  2  Fed.  133,  1  McCrary  264. 

Where  there  is  no  evidence  of  the  law  of 
the  state  ^vhere  the  land  is  situate,  and  an 
action  is  brought  in  another  state  on  a  cove- 
nant to  convey  such  land,  the  validity  of  a 
deed  made  in  execution  of  said  covenant  is 
tested  by  the  law  of  the  latter  state.  Haney 
V.  Marshall,  9  Md.  194. 

84.  2  Blackstone  Comm.  296. 

As  to  capacity  and  assent  of  parties  see 
infra,  111,  J,  1. 

As  to  designation  and  description  of  par- 
ties see  infra.  III,  F,  3,  b. 

Deed  executed  by  infant  is  not  binding 
upon  him  when  he  becomes  of  age.  Martin 
V.  Gale,  4  Ch.  D.  428,  46  L.  J.  Ch.  84,  36 
L.  T.  Rep.  N.  S.  357,  25  Wkly.  Rep.  406. 

Principle  of  estoppel  may  apply  to  infant 
executing  a  release  upon  which  another  acts, 
the  infant  having  represented  that  he  is  of 
age.  Wright  v.  Snowe,  2  De  G.  &  Sm.  321. 
See,  generally,  Infants. 

Trustee  may  pass  estate  by  conveyance  at 
law.  See  Doe  v.  Gilbert,  6  N.  Brunsw.  520. 
And  see,  generally.  Trusts. 

There  must  be  a  grantee  capable  of  taking 
(Douthitt  V.  Stinson,  63  Mo.  268;  Jackson 
r.  Cory,  8  Johns.  (N.  Y.)  385;  Sloane  V. 
McConahy,  4  Ohio  157)  and  of  holding  in 
his  own  right  or  as  trustee  (Jackson  v.  Cory, 
8  Johns.  (N.  Y.)  385). 

Equitable  rights. —  Rule  that  a  conveyance 
without  a  grantee  capable  of  receiving  the 
grant  is  void  does  not  apply  to  equitable 
rights  growing  out  of  such  a  conveyance. 
White  Oak  Grove  Benev.  Soe.  v.  Murray,  145 
Mo.  622,  47  S.  W.  501. 

Grantee  must  be  in  esse.  California. — 
Barr  v.  Schroeder,  32  Cal.  609. 


Connecticut. —  Hewit  v.  New  York,  etc.,  R. 
Co.,  70  Conn.  637,  40  Atl.  605. 

Georgia. —  Davis  v.  Hollingsworth,  113  Ga. 
210',  38  S.  E.  827,  84  Am.  St.  Rep.  233. 

Illinois.— Miller  v.  McAlister,  197  111.  72, 
64  N.  E.  254. 

Indiana. —  Harriman  v.  Southam,  16  Ind. 
190. 

Missouri. —  Thomas  v.  Wyatt,  31  Mo.  188, 
77  Am.  Dec.  640. 

North  Carolina. —  Newsom  v.  Thompson,  24 
N.  C.  277. 

Tennessee. —  Lillard  v.  Rueker,  9  Yerg.  64. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  19. 

An  exception  exists  to  the  rule  that  the 
grantee  must  be  in  esse  where  the  deed  is  by 
way  of  remainder  (Newsom  v.  Thompson,  24 
N.  C.  277)  or  where  the  grantee's  name  is 
assumed  (Thomas  v.  Wyatt,  31  Mo.  188,  77 
Am.  Dee.  640). 

Child  in  ventre  sa  mere  cannot  take  as 
donee  by  a  common-law  conveyance.  Dupree 
V.  Dupree,  45  N.  C.  164,  59  Am.  Dec.  590. 

Deed  to  heirs  of  a  man  deceased  is  valid. 
Hoover  v.  Malen,  83  Ind.  195;  Shaw  v.  Loud, 
12  Mass.  447;  Boone  v.  Moore,  14  Mo.  420. 
See  Gearheart  v.  Tharp,  9  B.  Mon.  (Ky.)  31. 

Deed  to  heirs  of  living  person  is  valid,  at 
least  to  pass  the  equitable  title.  Bailey  v. 
Willis,  56  Tex.  212. 

Deed  to  living  person  or  heirs  is  valid  as 
to  the  person  living  or  to  his  heirs  if  he  be 
dead.    Ready  v.  Kearsley,  14  Mich.  215. 

Further  as  to  "heirs"  see  infra.  III,  F,  3, 
b,  (i).    And  see  Heir. 

85.  Cameron  v.  Steves,  9  N.  Brunsw.  141. 

86.  Doe  V.  Thompson,  17  N.  Brunsw.  516. 

87.  Sweeny  v.  Godard,  9  N.  Brunsw.  300. 
See  Bontcr  v.  Northcote,  20  U.  C.  C.  P.  76. 

88.  Howe  V.  Harrington,  18  N.  J.  Eq.  495; 
Hoak  V.  Long,  10  Serg.  &  R.  (Pa.)  9;  Peters 
V.  Condron,  2  Serg.  &  R.  (Pa.)  80;  Evans  v. 
Spurgin,  6  Gratt.  (Va.)  107,  52  Am.  Dec. 
105. 

Conveyance  of  land  adversely  held  see 
Champerty  and  Maintenance,  6  Cyc.  867. 

Giving  a  bond  for  a  deed  does  not  enable 
one  to  avoid  a  release  of  a  right  of  way  as 
to  a  particular  tract,  and  the  fact  that  pay- 
ment had  been  made  would  not  show  that  he 
had  no  interest  to  release.  Conwell  v.  Spring- 
field, etc.,  R.  Co.,  81  111.  232. 

One  is  not  divested  of  title  by  his  disabil- 
ity so  as  to  prevent  him  from  executing  a 
valid  deed  when  his  disability  is  removed. 
Dawley  v.  Brown,  4  N.  Y.  St.  406. 

Deed  from  trustees  will  be  valid,  although 
grantors  were  not  trustees  in  the  year  on 
which  the  deed  was  given,  but  became  such 
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the  grantees,  under  a  release  and  quitclaim,  will  take  nothing  where  the  grantor 
has  no  interest  which  he  can  convey.*-*  Under  a  statute,  however,  so  permitting, 
an  after-acquired  title  may  he  conveyed,  by  a  conveyance  so  executed  as  to 
have  passed  the  grantor's  estate  when  it  was  executed,  iiad  he  then  held  the 
title.^ 

b.  Seizin.^^  It  is  decided  in  several  cases  that  one  out  of  possession  or  actually 
disseized  can  convey  no  title  to  a  stranger.'^'-^  altliough  the  party  making  the  con- 
veyance has  title.^^  Such  a  conveyance  has,  however,  been  decided  to  be  good 
as  against  the  parties  to  it,  whatever  may  be  its  operation  as  to  third  persons.''^ 
So  a  person  having  the  seizin  in  law,  but  never  tlie  actual  possession,  can  convey 
the  same  by  lease  and  release,  if  no  person  has  the  actual  possession  at  the  time 
of  the  conveyance,'*'^  and  the  disseizin  may  be  purged  by  entry  so  as  to  give  opera- 
tion to  the  deed."  So  if  the  grantee  is  in  possession,  or  the  disseizor  abandons 
his  possession,  and  the  grantee  enters,  a  good  title  passes.®^  Again,  although  the 
grantor  has  been  ousted,  if  the  grantee  was  entitled  to  the  conveyance  under  a 
prior  contract  with  the  grantor,  the  deed  is  valid.^'^  It  has  also  been  decided 
in  Maine  that  prior  to  the  Revised  Statutes  a  disseizor  could  make  no  valid 
title.i 

D.  Subject-Matter^ — I.  In  General.  It  is  essential  that  there  should  be  a 
subject-matter  to  be  contracted  for  which  must  be  sufficiently  expressed.^ 


subsequently.  The  grantors  having  been 
jointly  seized  in  fee  at  one  time  and  com- 
petent to  convey,  the  deed  will  be  deemed  to 
have  been  made  then  until  the  contrary  ap- 
pears by  unequivocal  proofs.  Jackson  v. 
Schoonmaker,  2  Johns.  (N.  Y.)  230. 

89.  Gray  v.  Williams,  130  N.  C.  53,  40 
S.  E.  843." 

90.  Heaton  v.  Fryberger,  38  Iowa  185. 

91.  Conveyance  of  land  adversely  held  see 
Champerty  and  Maintenance,  6  Cyc.  867. 

92.  Brinley  v.  Whiting,  5  Pick.  (Mass.) 
348 ;  Fraser  v.  Hunter,  9  Fed.  Cas.  No.  5,063, 
5  Cranch  C.  C.  470;  Underwood  v.  Courtown, 
2  Sch.  &  Lef .  65 ;  Doe  i.  Barnes,  2  N.  Brunsw. 
426;  Mayette  v.  Hubert,  3  Nova  Scotia  420. 

A  deed  of  trust  conveying  a  mere  equity 
by  one  never  in  possession  or  having  the  right 
of  possession  conveys  no  title.  Erskine  v. 
North,  14  Graft.  (Va.)  60. 

Bare  right  of  possession  without  claim  or 
color  of  title  cannot  be  transferred  by  deed, 
nor  otherwise  than  by  the  former  possessor 
yielding  up  or  abandoning  the  possession,  ani 
permitting  a  new  possession  to  be  taken  by 
another.  Daubenbiss  v.  White,  (Cal.  1892) 
31  Pac.  360. 

Possession  by  grantor  or  grantee  not  being 
a  factor  see  Field  v.  Colunibet,  8  Fed.  Gas. 
No.  4,764,  4  Sawy.  523. 

93.  Brinley  v.  Whiting,  5  Pick.  (Mass.) 
348. 

94.  Stocver  v.  Whitman,  6  Binn.  (Pa.) 
416. 

One  having  the  right  of  entry  may  convey. 
Pratt  V.  Pierce,  36  Me.  448,  58  Am.  Dec.  759. 

95.  Den  i).  (Jcigcr,  9  N.  J.  L.  225. 

96.  Lewis  v.  Bcall,  4  liarr.  &  M.  (Md.) 
488. 

97.  OakcH  V.  Marcy,  10  Pick.  (Mass.)  195. 
Where  grantees  enter  as  tenants  in  common 

iiiiilcr  a  (Iccil  wlii(^li  docs  not  i)asH  the  estate, 
ItcciUiHC  (Icfcctivcly  executed,  tluur  occupancy, 
wtieri!  iu!iual  and  open,  will  operate  as  a  dia- 
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seizin  of  the  grantor.  Gookin  v.  Whittier,  4 
Me.  16. 

98.  Ashcroft  v.  Eastern  E.  Co.,  126  Mass. 
196,  30-  Am.  Rep.  672. 

99.  Harral  v.  Leverty,  50  Conn.  46,  47  Am. 
Rep.  608. 

1.  Buck  V.  Babcock,  36  Me.  491. 

2.  Estates  or  property  assignable  in  gen- 
eral see  Assignments,  4  Cyc.  14-16,  69. 

Validity  of  particular  estates  created  see 
infra,  V,  C. 

Construction  and  operation  and  property 
conveyed  see  infra,  V,  A,  B. 

3.  2  Blackstone  Comm.  296. 

A  deed  must  not  want  a  thing  granted. 
Whitaker  v.  Miller,  83  111.  381. 

Property  which  may  be  conveyed  includes: 
Any  interest  in  land  (Whetstone  v.  Ottawa 
University,  13  Kan.  320)  ;  title  by  occu- 
pancy (Sears  r.  Taylor,  4  Colo.  38)  ;  the  in- 
choate right  of  donation  conferred  by  act  of 
congress  (Nixon  v.  Careo,  28  Miss.  414)  ; 
standing  timber  (Mee  v.  Benedict,  98  Mich. 
260,  57  N.  W.  175,  39  Am.  St.  Rep.  543, 
22  L.  R.  A.  641;  Andrews  v.  Costican,  30  Mo. 
App.  29)  ;  an  interest  based  upon  actual  pos- 
session for  more  than  six  years,  although 
another  has  the  better  title  (Holbrook  i'. 
Holbrook,  15  Me.  9)  ;  and  an  equitable 
title  or  right  to  a  reconveyance  (McCarthy' 
V.  McCarthy,  36  Conn.  177).  Plats  and  up- 
lands may  also  be  separated  by  an  alienation 
of  one  without  the  other.  Valentine  v.  Piper, 
22  Pick.  (Mass.)  85,  33  Am.  Dec.  715;  May- 
hew  V.  Norton,  17  Pick.  (Mass.)  357.  28  Am. 
Dec.  300.  So  rights  in  land,  sucli  as  profit 
a  prendre,  may  be  the  subject  of  a  separiite 
grant.  Engel  v.  Ayer,  85  Me.  448,  27  At!. 
352. 

Proprietor  of  adjoining  lands  can  convey 
the  bed  of  a  creek  of  which  he  is  the  owner 
fjei)arate  from  the  land  which  it  bounds, 
liart.shorn  r.  Wriglit,  11  Fed.  Cus.  No.  6,109, 
Pet.  C.  C.  04. 
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2.  Executory  or  Contingent  Interests.''  At  common  law  executory  and  con- 
tiiio-ent  interests  were  not  assignable  by  deed,'''  or  the  subject  of  a  release/  as  in 
case  of  the  mere  expectancy  or  chance  of  succession  of  an  heir  apparent ;  but 
although  no  immediate  estate  will  vest  by  a  conveyance  of  such  expectancy,  an 
assignment  thereof  may  be  enforced  in  equity  as  a  contract,  after  the  ancestor's 
decease,  as  against  the  grantor's  creditors.' 

E.  Consideration  — l.  General  Rules.  Subject  to  certain  qualifications  or 
exceptions  hereinafter  stated  it  is  the  rule  that  some  consideration,  whicli  must  be 
either  a  good  or  valuable  one,^  is  essential  to  a  A^alid  deed.-"^  Within  the  preced- 
ing rule  a  deed  or  conveyance  will  be  supported  by  a  consideration  of  blood," 
or  natural  love  and  affection,^^  or  of  relationship.^^    So  a  voluntary  convey- 


4.  Prohibition  of  remote  limitations  in  gen- 
eral see  Perpetuities. 

5.  Hall  V.  Chaffee,  14  N.  H.  215. 

Deed  conveys  no  more  than  the  grantor 
had  on  the  date  thereof,  where  it  conveys  the 
estate  which  the  grantor  has  or  may  here- 
after have  as  heir  to  an  ancestor,  even  though 
he  subsequentljr  acquires  a  deceased  brother's 
share.    Gilbert  v.  James,  86  N.  C.  244. 

Where,  however,  such  interests  are  vested, 
or  the  person  has  a  present  right  but  the 
possession  depends  upon  the  happening  of  a 
future  event,  they  are  alienable  by  deed. 
Goodell  V.  Hibbard,  32  Mich.  47 ;  Miller  v. 
Emans,  19  N.  Y.  384;  Sheridan  v.  House,  4 
Abb.  Dee.  (N.  Y.)  218,  4  Keyes  (N.  Y.)  569; 
Moore  v.  Littel,  40  Barb.  (N.  Y.)  488  [af- 
firmed in  41  jST.  Y.  66)  ;  Lintner  v.  Snyder, 
15  Barb.  (N.  Y.)  621;  Jeffers  v.  Lampson,  10 
Ohio  St.  101;  In  re  Coates  St.,  2  Ashm. 
(Pa.)  12.   And  see  Assignments,  4  Cyc.  14. 

A  deed  may  be  given  of  an  interest  of  heirs 
in  land,  although  the  extent  thereof  has  not 
been  settled.  Reinhard  v.  Commonwealth 
Bank,  6  B.  Mon.  (Ky.)  252.  A  warranty  deed 
by  an  heir  of  all  his  reversionary  right,  title, 
and  interest  in  his  ancestor's  land  will  pass 
a  title  thereto  afterward  inherited  by  him, 
altliough  he  had  no  reversionary  interest  as 
his  ancestor  owned  the  fee.  Jerauld  v.  Dodge, 
127  Tnd.  600,  25  N.  E.  186;  Habig  r.  Dodge, 
127  Ind.  31,  25  N.  E.  182. 

If  a  defeasible  fee  be  given  to  one  he  may 
coiiver  the  claim  to  his  heirs.  Deboe  v. 
Lowcn.  8  B.  Mon.  (Ky.)  616. 

6.  See  Assignments,  4  Cyc.  15. 

A  mere  possibility  not  coupled  with  an  in- 
terest is  not  transferable.  Simpson  v.  Gree- 
ley, 8  Kan.  586;  Beard  v.  Griggs,  1  J.  J. 
Marsh.  (Ky.)  22.  And  see  Assignments,  4 
Cyc.  15.  On  the  other  hand  a  mere  possi- 
bility coupled  with  an  interest  may  be  con- 
veyed at  law.  Lawrence  v.  Bayard,  7  Paige 
(X.  Y.)  70.  y  ' 

An  heir  may  by  a  contract  with  his  ances- 
tor relinquish  all  interest  in  his  estate  which 
might  in  future  vest  in  such  heir.  In  re 
Crtrcelon.  104  Cal.  570,  38  Pac.  414,  43  Am. 
St.  Rep.  134,  32  L.  R.  A.  595. 

7.  Stover  r.  Eycleshimer,  46  Barb.  (N.  Y.) 
84.    And  see  Assignments,  4  Cyc.  15. 

8.  Presumption  of  consideration  see  infra, 
VII,  A,  8. 

Proof  of  consideration  see  infra,  VII,  B,  4, 
b;  VII,  C,  3. 

9.  2  Blackstone  Comm.  297. 
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"  Good  "  and  "  valuable  "  considerations 
distinguished  see  Conteacts,  9  Cyc.  319. 

Money  consideration  is  not  essential  to  a 
valuable  consideration.  Crockford  v.  Equi- 
table Ins.  Co.,  10  ]N.  Brunsw.  651. 

10.  2  Blackstone  Comm.  296.  See  also  the 
following  cases : 

California. —  Richards  v.  Donner,  72  Cal. 
207,  13  Pac.  584. 

Maine. —  Gault  v.  Hall,  26  Me.  561. 

Massachusetts. —  Soule  v.  Soule,  5  Mass.  61. 

North  Carolina. —  Stanly  v.  Smith,  4  N.  C. 
124. 

Vermont. —  Wood  v.  Beach,  7  Vt.  522. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  23  et  seq. 

Necessity  of  a  consideration  to  support  a 
contract  see  2  Blackstone  Comm.  445;  and 
Contracts,  9  Cyc.  309. 

Deed  under  statute  of  uses  can  convey  no 
title  to  land,  unless  there  is  a  good  or  valuable 
consideration.    Springs  v.  Hanks,  27  N.  C.  30. 

Where  there  is  no  consideration  or  benefit 
or  advantage  to  the  grantor,  or  of  detriment 
to  the  grantee  in  a  deed,  it  is  nudum  pactum. 
Southern  L.  Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  359. 

11.  Frazer  v.  Western,  1  Barb.  Ch.  (N.  Y.) 
220. 

12.  California. —  Springer  v.  Springer, 
(1901)  04  Pac.  470;  Tillaux  v.  Tillaux,  115 
Cal.  663,  47  Pac.  691. 

Illinois. —  Kirkpatrick  v.  Taylor,  43  111. 
207. 

Indiana. —  St.  Clair  v.  Marquell,  (1903)  67 
N.  E.  693. 

Kentucky. —  Blackerby  v.  Holton,  5  Dana 
520;  Hanson  v.  Buckner,  4  Dana  251,  29  Am. 
Dee.  401. 

Maryland. —  Pennington  v.  Gittings,  2  Gill 
&  J.  208. 

Texas. —  Parker  v.  Stephens,  ( Civ.  App. 
1897)  39  S.  W.  164. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  28. 

Consideration  of  natural  love  and  affection 
will  be  assumed  in  a  deed  to  a  daughter,  in 
the  absence  of  fraud  and  pecuniary  considera- 
tion.   Loesehigk  i:  Hatfield,  51  N.  Y.  660. 

Deed  for  love  and  affection  and  for  one 
dollar  is  upon  valuable  consideration  and 
passes  real  and  personal  property.  Fairley 
V.  Fairley,  34  Miss.  18. 

Love  and  affection  of  the  grantor  for  a 
daughter  is  sufficient  consideration  for  a  con- 
veyance to  her  nusband.  Parker  v.  Stephens, 
(Tex.  Civ.  App.  1897)  39  S.  W.  164. 

13.  Relationship  will  support  a  convey- 
ance:   As  in  case  of  a  deed  from  a  husband 

[III,  E,  1] 


530    [13  Cyc] 


iJJi'K/JH 


ance  "  is  good  against  the  grantor's  lieirs,  unless  it  was  obtained  by  fraud  or  coer- 
cion.'" And  a  benefit  expressed  in  the  grant  to  the  party  making  such  grant  or  dona- 
tion precludes  its  being  revocable  by  any  ex  parte  act  of  the  grantor,  for  any  of  tlie 
causes  which  warrant  the  revocation  of  a  gratuitous  donation."  Again  a  con- 
veyance may  be  made  to  a  town  upon  an  expressed  consideration  for  educational 


to  a  wife  as  against  liis  heirs  (Brown 
Brown,  44  S.  C.  378,  22  S.  E.  412)  ;  from 
a  wife  to  her  husband  as  against  her  heirs 
(Todd  f.  Wickliffe,  18  B.  Mon.  (Ky.)  860. 
But  see  Scliott  V.  Burton,  1.3  Barb.  '(N.  Y.) 
173)  ;  to  a  son  (Young  v.  ^oung,  113  111.  430; 
Mclntire  v.  Hughes,  4  Bibb  (Ky.)  180; 
Nicholas  v.  Shiplett,  43  S.  W.  248,  19  Ky.  L. 
Eep.  1295;  Warren  v.  Tobey,  32  Mich.  45), 
where  creditors  are  not  injured  (Young 
Young,  113  III.  430;  Warren  v.  Tobey,  32 
Mich.  45 )  ;  to  a  daughter  ( Sharpe  v.  Davis, 
76  Ind.  17;  Loeschigk  v.  Hatfield,  51  N.  Y. 
660  [affirming  5  Rob.  26,  4  Abb.  Pr.  N.  S. 
210].  See  Morris  v.  Ward,  36  N.  Y.  587; 
Ferguson's  Appeal,  117  Pa.  St.  426,  11  Atl. 
885 ) ,  as  in  case  of  a  gift  of  inheritance 
(Pierson  r.  Armstrong,  1  Iowa  282,  63 
Am.  Dee.  440)  ;  to  a  child  (Moore  v.  Pierson, 
6  Iowa  279,  71  Am.  Dec.  409;  Hutsell  V. 
Crewse,  138  Mo.  I,  39  S.  W.  449)  ;  to 
children  (Oliphant  v.  Liversidge,  142  111.  160, 
30  N.  E.  334  [affirming  (1891)  27  N.  E. 
921] ),  or  to  some  of  them  (Hester  v.  Sample, 
95  Iowa  86,  63  N.  W.  463;  Bauer  v.  Bauer, 
82  Md.  241,  33  Atl.  643)  ;  to  a  grandchild 
(Hanson  v.  Buekner,  4  Dana  (Ky.)  251,  29 
Am.  Dec.  401;  Stovall  v.  Barnett,  4  Litt. 
(Ky.)  207;  Smith  v.  Grady,  13  N.  C.  395. 
Contra,  Borum  v.  King,  37  Ala.  606;  Kinne- 
brew  r.  Kinnebrew,  35  Ala.  628)  ;  to  an  ille- 
gitimate child  (Conley  v.  Nailor,  118  U.  S. 
127,  6  S.  Ct.  1001,  30  L.  ed.  112.  See  Ivey 
r.  Granberry,  66  N.  C.  223.  Contra,  Blount 
t.  Blount,  4  N.  C.  389.  And  see  Pickett 
r.  Garrard,  131  N.  C.  195,  42  S.  E.  579)  ;  to 
a  stepdaughter  (Randall  v.  Ghent,  19  Ind. 
271 ;  Schneitter  v.  Carman,  98  Iowa  276,  67 
N.  W.  249)  ;  to  a  son-in-law  to  stand  seized, 
although  said  grantee  was  a  widower  ( Bell 
V.  Scammon,  15  N.  H.  381,  41  Am.  Dec.  706)  ; 
to  a  widow  of  the  grantor's  deceased  son  of 
property  left  for  the  son,  as  between  the 
parties'  (Beith  r.  Beith,  70  Iowa  601,  41 
N.  W.  371)  ;  and  from  a  daughter  to  her 
father  ])rior  to  her  marriage  ( Pusey  v.  Gard- 
ner, 21  W.  Va.  469) .  But  a  covenant  to  stand 
seized  to  uses  cannot  be  made  to  a  daughter- 
in-law.  Jackson  v.  Cad  well,  1  Cow.  (N.  Y.) 
622. 

Conveyance  is  without  consideration  where 
plaintiff's  wife,  with  intent  to  deceive  him, 
jiromiscd  to  b(^  a  diitifiil  ^\'ifo  and  reciuested 
that  certain  property  be  deeded  to  her,  and 
stated  tluit  he  niiglit  ])ut  the  consideration  at 
a  certain  snni  wliich  would  show  liis  interest 
in  it,  and  relying  upon  her  ])romi,ses  he  deeded 
1lic  pi-opcrly  to  her  witiiont  other  considera- 
lioii.  ISiisye  i\  Basye,  152  ind.  172,  52  N.  E. 
797. 

AlthouKli  no  consideration  is  expressed  in 
a  deed  settling  land  in  the  wife's  family,  tiio 
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estate  will  pass  where  the  conveyance  is  made 
by  a  husband  and  wife,  of  her  land,  to  trus- 
tees, by  which  deed  an  estate  for  life  is  given 
to  their  use  during  tneir  joint  lives,  and 
then  to  such  person  as  thev  should  appoint. 
Ware  v.  Gary,  2  Call  (  Va.)''263. 

14.  A  voluntary  conveyance  is  a  deed 
wholly  without  a  valuable  consideration 
(Washband  v.  Washband,  27  Conn.  424),  or 
one  for  natural  love  and  affection  or  for  a 
valuable  consideration  merely  nominal  (Lore 
V.  Truman,  1  Ohio  Dec.  (Reprint)  510,  10 
West.  L.  J.  250). 

Conveyance  is  not  voluntary  but  founded 
upon  a  legal  and  binding  consideration  when 
made  in  payment  and  discharge  of  alimony 
decreed  to  be  paid  by  the  grantor,  although 
made  to  his  children  and  his  former  wife 
who  was  entitled  to  the  alimonv.  Preston 
V.  Williams,  81  111.  176. 

15.  Barnes  v.  Bartlett,  47  Ind.  98;  Hender- 
son V.  Rice,  1  Coldw.  (Tenn.)  223. 

A  voluntary  conveyance  without  a  valuable 
consideration,  duly  recorded,  and  without 
fraud  is  valid  against  a  subsequent  purchaser. 
Lancaster  v.  Dolan,  1  Rawle  (Pa.)  231,  18 
Am.  Dec.  625.  See  also  Beal  v.  Warren,  2 
Gray  (Mass.)  447. 

A  voluntary  contract  for  conveyance  of 
land,  made  between  parent  and  child,  will 
not  be  disturbed  at  the  instance  of  other  chil- 
dren, after  it  has  become  executed,  on  the 
ground  that  there  was  no  consideration. 
Mercer  v.  Mercer,  29  Iowa  557. 

Conveyance  ceases  on  marriage  to  be  volun- 
tary and  becomes  good  as  against  a  subse- 
quent bona  fide  purchaser  for  a  valuable  con- 
sideration, where  the  grantee  gains  credit 
by  the  conveyance  and  a  tliird  person  is  in- 
duced to  marry  her  on  account  of  a  pro- 
vision made  for  her  in  such  deed.  Ver- 
plank  !-.  Sterry,  12  Johns.  (N.  Y.)  536,  7 
Am.  Dee.  348  [affirmiiig  1  Johns.  C'h. 
261]. 

Deed  of  land  to  a  legitimate  or  illegitimate 
grandchild  is  voluntary,  and  must  yield  to  a 
subsequent  deed  executed  bona  fide  in  con- 
sideration of  money  or  marriage.  Cains  r. 
Jones,  5  Yerg.  (Tenn.)  249. 

Presumption  of  fraud  from  voluntary  deed 
does  not  exist  in  favor  of  a  subsequent  pur- 
chaser with  notice.  Cooke  v.  Kell,  13  Md. 
4(i9. 

Deeds  fraudulent  as  to  creditors  or  subso- 
(lueiit  purchasers  see  Fuaudulent  ConvI'V- 

ANCICS. 

Effect  of  want  of  consideration  see  infra. 
HI,  K,  5. 

16.  Lore  r.  Tniiniin,  1  Ohio  Dec.  (Re- 
|)rinl )  510,  10  West.  L.  .1.  2.")0.  See  Carnngi< 
/■.  Diven,  31  Oreg.  306,  49  Pac.  891. 

17.  h'azende  r.  Morgan,  31  La.  Ann.  549. 
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purposes  for  a  term  specified. A  deed  may  also  be  based  upon  marriage  ;  an 
intended  marriage  ;  a  promise  to  marry  ;  ^'  the  transfer  of  a  dower  estate  ;  the 
surrender  of  a  claim  for  alimony  due  or  to  become  due;^^  a  compromise  or 
settlement,-^  even  of  a  tort ;  a  devise;^''  the  execution  both  of  a  deed  and  a 
reconveyance  at  the  same  time  and  as  one  transaction;^'''  the  execution  of  one 
conveyance  for  another  ;     an  executory  agreement ;    support  and  maintenance ;  ^• 


18.  Castleton  f.  Langdon,  19  Vt.  210. 

19.  Verplank  v.  Sterry,  12  Johns.  (N.  Y.) 
5'36,  7  Am.  Dec.  348  [afjirming  1  Johns.  Ch. 
261]  ;  Frazer  v.  Western.  1  Barb.  Ch.  (N.  Y.) 
220  [aflirmed  in  3  Den.  (310,  1  How.  App.  Gas. 
448];  Herring  r.  Wickham,  29  Gratt.  (Va.) 
628,  26  Am.  Rep.  405. 

Deed  given  as  an  inducement  to  marry  is 
based  on  a  valuable  consideration.  Arnold  v. 
Estis,  92  N.  C.  162. 

Marriage  may  constitute  an  ex  post  facto 
consideration  for  a  previous  voluntary  set- 
tlement. Guardian  Assur.  Co.  v.  Avonmore, 
Ir.  R.  6  Eq.  391. 

Marriage  with  the  grantor's  daughter  will 
support  a  conveyance.  Thompson  v.  Thomp- 
son, 17  Ohio  St.  649. 

20.  Snyder  r.  Grandstaff,  96  Va.  473,  31 
S.  E.  047,  70  Am.  St.  Rep.  863. 

21.  Smith  i-.  Allen,  5  Allen  (Mass.)  454, 
81  Am.  Dec.  758;  Prignon  i'.  Daussat,  4  Wash.' 
199.  29  Pac.  1046,  31  Am.  St.  Rep.  914. 

22.  Hewlett  V.  Dilts,  4  Ind.  App.  23,  30 
N.  E.  313;  Ellinger  v.  Growl,  17  Md.  361; 
Riindall  r.  Randall.  37  Mich.  563;  McLaugh- 
lin V.  Graves,  6  Ohio  Dec.  (Reprint)  873,  S 
Am.  L.  Rec.  562,  5  Cine.  L.  Bui.  80. 

23.  Droop  V.  Ridenour,  11  App.  Cas.  (D.  C.) 
224. 

24.  Rice  v.  Bixler,  1  Watts  &  S.  (Pa.)  445 
(of  a  doubtful  right)  ;  St.  Louis  v.  U.  S.,  92 
U.  S.  462,  23  L.  ed.  731  (an  equitable  com- 
promise of  a  controversy)  ;  Bartlett  i'.  Smith, 
17  Fed.  668,  5  McCrary  416  (settlement  or 
compromise  of  a  litigated  question ) . 

25.  The  seduction  of  an  innocent  woman 
by  a  pretended  marriage  is  a  valuable  con- 
sideration for  a  deed  subsequently  made  to 
her  and  her  children.  Doe  v.  Horn,  1  Ind. 
363,  1  Am.  Rep.  470.  And  an  agreement 
by  a  corporation  to  waive  a  large  money 
claim  against  an  employee  accused  of  em- 
bezzlement and  to  retain  him  in  its  employ 
is  a  sufficient  considerarion  for  a  deed  to  such 
corporation  bv  the  employee's  wife.  Girty  v. 
Standard  Oil" Co.,  1  N.  Y.  App.  Div.  224,  37 
N.  Y.  Suppl.  369. 

26.  McMuUin  Glass,  27  Pa.  St.  151.  But 
compare  Barr  v.  Wood,  27  Wash.  57,  67  Pac. 
3G8. 

27.  Wilson  v.  Fairchild,  45  Minn.  203,  47 
N.  W.  642. 

28.  Where  two  parties  have  an  interest 
contingent  upon  a  life-estate,  a  conveyance 
by  one  to  the  other  is  a  consideration  for  a 
conveyance  to  the  former  by  the  latter,  even 
though  only  the  first  grantor  survives  the  life- 
tenant.  Weatherford  r.  Bouiware,  43  S.  W. 
729,  19  Ky.  L.  Rep.  1535. 

V/here  the  grantee  conveys  other  land  as 
part  of  the  consideration,  and  gives  his  note 
for  the  balance,  there  is  a  valuable  con- 


sideratiou.  Phoenix  Ins.  Co.  v.  Neal,  23  Tex. 
Civ.  App.  427,  56  S.  W.  91. 

29.  Gray  v.  Lake,  48  Iowa  505  (even 
though  the  agreement  is  never  performed)  ; 
Taylor  r.  Crockett,  123  Mo.  300,  27  S.  W. 
620;  Towle  v.  Forney,  4  Duer  (N.  Y.)  104 
[affirnied  in  14  N.  Y.  423]  (deed  was  based 
partly  on  a  pecuniary  consideration)  ;  Jackn. 
son  V.  Peek,  4  Wend.  (N.  Y.)  300;  Jackson 
i\  Pike,  9  Cow.  (N.  Y.)  69.  See  Kirk  v. 
King,  3  Pa.  St.  436. 

30.  Delaware. — Doe  f.  Prettyman,  1  Houst.. 
334. 

loioa. —  Gardner  v.  Lightfoot,  71  Iowa  577,. 
32  N.  W.  510;  Shaw  v.  Ball,  55  Iowa  55,  7 
N.  W.  413. 

Kentucky. — -Turners  V.  Turner,  1  T.  B.  Mon. 
243. 

Louisiana. —  Vick  v.  Deshautel,  9  Mart.  85.. 

Michigan. — ■  Goff  v.  Thompson,  Harr.  60. 

Mississippi. —  Exum  V.  Canty,  34  Miss.  533. 

Missouri. —  Anderson  v.  Gaines,  156  Mo. 
664,  57  S.  W.  726;  Cutts  v.  Young,  147  Mo. 
587,  49  S.  W.  548. 

New  York. —  Spalding  v.  Hallenbeck,  30 
Barb.  292.  See  Stanton  v.  Miller,  65  Barb. 
58,  1  Thomps.  &  C.  23  [reversed  in  58  N.  Y. 
192]. 

Ohio. —  Kinie  v.  Addlesperger,  24  Ohio  Cir.. 
Ct.  397. 

Pennsylvania. —  Carney  v.  Carney,  196  Pa. 
St.  34,  46  Atl.  264;  Shontz  v.  Brown,  27  Pa.. 
St.  123. 

Virginia. —  Henderson  v.  Hunton,  26  Graft. 
926.  See  also  Beverage's  Committee  v. 
Ralston,  98  Va.  625,  37  S.  E.  283. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  33. 

Necessity  of  performance  see  the  following 
cases : 

Delaivare. —  Doe  v.  Prettyman,  1  Houst.. 
334. 

Illinois. —  See  McClelland  v.  McClelland, 
176  111.  83,  51  N.  E.  559. 

loica. —  Gardner  v.  Lightfoot,  71  Iowa  577, 
32  N.  W.  510. 

Kentucky. —  Arnett  McGuire,  67  S.  W. 
60,  23  Ky.  L.  Rep.  2319.  See  also  Bevins  p. 
Keen,  64  S.  W.  428,  23  Ky.  L.  Rep.  757. 

Michigan. —  Goff  v.  Thompson,  Harr.  60. 
See  also  Lockwood  v.  Lockwood,  124  Mich. 
627,  83  N.  W.  613. 

Mississippi. —  Exum  v.  Canty,  34  Miss.  533. 

Washington. —  See  Payette  v.  Ferrier,  20 
Wash.  479,  55  Pac.  629. 

Wisconsin. —  Reoch  v.  Reoeh,  98  Wis.  201, 
73  N.  W.  989. 

Residence  of  the  grantor  on  the  land  is  not 
a  condition  of  such  support.  Bonebrake  r. 
Summers,  8  Pa.  Super.  Ct.  55.  See  also  Chase 
V.  Chase,  20  R.  I.  292,  37  Atl.  804. 

Rule  applies  where  deed  is  bona  fide,  with- 
out fraud  or  undue  influence,  and  no  cred- 
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tlie  support  of  the  gospel a  past  consideration  ;  ^  a  previously  incurred  debt  ;^ 
the  extinguishment  of  a  mortgage ;  •'^  an  agreement  to  pay  the  grantor's  dehte, 
wliicli  was  subsequently  done ;  tlie  signing  of  a  note  as  surety;'^'  or  an  agree- 
ment to  go  upon  a  bail-bond ;  and  even  an  illegal  consideration  has  been  held 
to  pass  the  legal  title.^^  But  it  is  also  determined  that  a  pecuniary  consideration 
is  essential  to  supjiort  a  deed  of  bargain  and  sale  ; and  a  covenant  to  stand  seized 
to  uses  requires  a  consideration  of  love  and  affection,  blood,  or  inarriage.*" 

2.  Qualifications  of  or  Exceptions  to  General  Rules.  A  deed  is  good  as 
between  the  parties  even  without  a  consideration,"  nor  is  a  deed  necessarily  void 


iter's  rights  are  involved.  Shaw  v.  Bell,  55 
Iowa  55,  7  N.  W.  413;  Henderson  v.  Hunton, 
26  Gratt.  (Va.)  926. 

Agreement  to  pay  the  grantor  a  specified 
sum  annually  for  life  and  a  certain  sum  to 
legatees  is  a  valuable  consideration.  Keagle 
V.  Pessell,  91  Mich.  618,  52  N.  W.  58. 

A  parol  agreement  to  support  one  during 
life  is  a  good  consideration.  Hutchinson  v. 
Hutchinson,  46  Me.  154. 

Parol  statements  by  and  between  father 
and  son  may  amount  to  an  agreement  to  sup- 
port as  consideration  for  a  deed,  although 
it  may  be  broken  by  the  grantees  denying  the 
obligation.  Walker  v.  Walker,  104  Iowa  505, 
73  N.  W.  1073. 

31.  Schenectady  Dutch  Church  v.  Veeder,  4 
Wend.  (N.  Y.)  494. 

32.  If  a  husband  has  received  property 
from  his  wife  and  used  it  this  is  a  good  con- 
sideration for  a  conveyance  of  land  to  her 
use.  Hill  V.  West,  8  Ohio  222,  31  Am.  Dee. 
442. 

Improvements  are  not  a  valuable  consider- 
ation, although  their  value  is  set  forth  as 
such  in  the  deed,  where  they  are  put  upon 
the  wife's  land  by  the  husband  in  expecta- 
tion of  a  conveyance  to  himself.  Blaesi  c. 
Blaesi,  15  N.  Y.  St.  672,  14  N.  Y.  Civ.  Proc. 
216. 

33.  McMahan  v.  Morrison,  16  Ind.  172,  79 
Am.  Dec.  418;  Reinach  v.  New  Orleans  Imp. 
Co.,  50  La.  Ann.  497,  23  So.  455;  McElwee 
V.  Kennedy,  56  S.  C.  154,  34  S.  E.  86.  See 
also  Dunbar  v.  Stickler,  45  Iowa  384. 

Novation. — The  rule  applies  where  the  debt 
is  extinguished  by  way  of  novation.  Smith 
V.  Westall,  76  Tex.  509,  13  S.  W.  540. 

Transfer  upon  parol  trust  to  pay  debt  of 
the  grantee  and  of  others  constitutes  a  con- 
.si  deration.  Page  v.  Chambers,  13  Nova  Scotia 
232. 

Title  does  not  pass  by  a  deed  of  gift  con- 
ditional on  a  release  of  the  grantor  from  cer- 
tain liabilities,  tliere  being  no  other  considera- 
tion.   Luak  V.  McNamer,  24  Miss.  58. 

34.  If  satisfaction  of  mortgage  on  land  is 
not  sufficient,  extinguishment  of  mortgage  on 
otiici-  land  is  suflicient.  Brown  v.  Sumter 
]5ank,  55  S.  C.  51,  32  S.  E.  810. 

35.  Washbiuid  w  Washband,  27  Conn.  424. 

A  deed  given  to  pay  or  secure  the  indebted- 
ness of  the  grantee's  father  jiasscs  ih(>  title, 
although  no  money  is  ])aid.  Tunisou  ti. 
Chiuiibliii,  88  III.  378. 

36.  Crigsby  v.  Scliwarz,  82  Cal.  278,  22 
I'ac.  10  II. 
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The  liability  of  a  grantee  as  surety  for  the 
grantor  will  support  an  absolute  conveyance 
of  land,  and  even  though  the  particular  debt 
to  be  discharged  is  not  designated  in  the  deed 
it  will  operate  as  payment  to  the  extent  of 
the  value  of  the  land.  Buftum  f.  Green,  5 
N.  H.  71,  20  Am.  Dec.  562. 

37.  Sewell  r.  Lovett,  8  Ohio  Dec.  (Reprint) 
157,  6  Cine.  L.  Bui.  63.  See  also  Crockford 
V.  Equitable  Ins.  Co.,  10  N.  Brunsw.  651. 

38.  Hill  V.  Freeman,  73  Ala.  200,  49  Am. 
Rep.  48. 

39.  Maryland. — Cheney  v.  Watkins,  1  Harr. 
&  J.  527,  2  Am.  Dec.  530.  And  see  Maccubbin 
V.  Cromwell,  7  Gill  &  J.  157. 

Missouri. —  Perry  v.  Price,  1  Mo.  553. 

Neio  York.— Wood  v.  Chapin,  13  N.  Y. 
509,  67  Am.  Dec.  62;  Corwin  v.  Corwin,  6 
N.  Y.  342,  57  Am.  Dec.  45^  [affirming  9  Barb. 
219];  Schott  v.  Burton,  13  Barb.  173;  .Jack- 
son V.  Pike,  9  Cow.  69 ;  .Jackson  v.  Delancey, 
4  Cow.  427 ;  Jackson  v.  Cadwell,  1  Cow.  622 ; 
Jackson  v.  Sebring,  16  Johns.  515,  8  Am. 
Dec.  357. 

North  Carolina. —  Jackson  v.  Hampton,  30 
N.  C.  457. 

Ohio. —  Thompson  v.  Thompson,  3  Ohio  Dec. 
(Reprint)  468,  6  Am.  L.  Reg.  N.  S.  26. 

But  see  Wolf  v.  Wolf,  12  La.  Ann.  529. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  41. 

The  payment  of  the  consideration  men- 
tioned in  a  deed  of  bargain  and  sale  is  neces- 
sary to  transfer  the  use  and  render  the 
instrument  operative  and  effective.  Board- 
man  V.  Dean,  34  Pa.  St.  252.  See  Meriam  v. 
Harsen,  2  Barb.  Ch.  (N.  Y.)  232  [affirming 
4  Edw.  70]. 

A  covenant  to  perform  personal  services 
for  the  grantor  is  a  sufficient  consideration  to 
support  a  deed  of  bargain  and  sale.  Young 
V.  Ringo,  1  T.  B.  Mon.  (Ky.)  30. 

40.  Underwood  v.  Campbell,  14  N.  H.  393; 
Corwin  v.  Corwin,  9  Barb.  (N.  Y.)  219  [re- 
versed in  6  N.  Y.  342,  57  Am.  Dec.  453] ; 
Jackson  v.  Delancey,  4  Cow.  ( N.  Y. )  427 ; 
Jackson  v.  Cadwell,  1  Cow.  (N.  Y.)  622. 

41.  Pouty  V.  Fouty,  34  Ind.  433:  McCaw 
v.  Burk,  31  Ind.  56;  Randall  r.  Ghent.  19 
Ind.  271;  Thompson  v.  Thompson.  9  Ind.  323, 
68  Am.  Dec.  638;  Labcree  v.  Cnrleton,  53 
Me.  211;  Green  r.  Thomas,  11  Me.  318;  Gale 
V.  Gould,  40  Mich.  515;  Ivey  v.  Granberry,  GO 
N.  C.  223.  Conveyance  not  supported  by  a 
valuable  consideration  but  com])letely  exe- 
cuted will  be  uj)hcld  as  against  the  grantor 
or  his  heirs.  Neurenbcrger  r.  Lehenbaucr, 
66  S.  W.  15,  23  Ky.  L.  Ucp.  1753. 
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because  it  wants  a  money  consideration,'*^  for  it  may  exist  as  an  exchange,  a  dona- 
tion, or  a  pledge.'*^  And  a  deed  may  be  good  for  a  special  purpose,  altliongh  for 
a  nominal  consideration  and  in  trust.''''  Nor  is  actual  payment''^  of  a  nominal  con- 
sideration expressed  in  a  deed  essential.^"  Again  deeds  placed  by  the  registration 
laws  upon  the  footing  of  feoffments  require  no  consideration  to  support  them.*'' 

3.  Sufficiency  and  Adequacy  in  General.  Any  valuable  consideration,  how- 
ever small,  will  support  a  conveyance  of  land,"*^  for  the  consideration  need  not 
equal  the  value  of  the  property,  especially  where  no  creditor's  rights  are  affected,*^ 
And  where,  as  compared  with  the  actual  value  of  the  property  or  interest  received, 
the  consideration  is  adequate,  the  deed  will  stand,  whether  such  consideration  be 
merely  a  valuable  one,™  or  a  valuable  one  coupled  with  pecuniary  advances ;  ''"^ 
but  it  is  decided  that  a  meritorious  consideration,  as  distinguished  from  a  valu- 
able one,  is  not  sufficient  to  support  the  covenants  of  a  deed.^^ 

4.  Effect  of  Inadequacy.  The  inadequacy  of  the  consideration  expressed  will 
not  affect  the  validity  of  the  deed  where  the  grantor  was  capable  of  making 


Valuable  consideration  is  not  necessary  to 
the  validity  of  an  instrument  which  is  not 
an  assignment  but  a  gift.  Sibley  v.  Somers, 
62  N.  J.  Eq.  595,  50  Atl.  321. 

Under  a  statute  an  estate  in  fee  simple 
may  be  passed  by  a  simple  deed  of  grant 
without  consideration.  Adams  v.  Ore  Knob 
Copper  Co.,  7  Fed.  634,  4  Hughes  589. 

42.  So  if  a  deed  is  fairly  made  by  a  compe- 
tent person,  although  entirely  without  con- 
sideration, it  may  be  valid  and  should  not  be 
rescinded  merely  because  its  execution  may 
appear  absurd  or  improbable.  Goodwin  v. 
White,  59  Md.  503. 

43.  Wolf  f.  W^olf,  12  La.  Ann.  529. 

44.  Lawrence  v.  Lawrence,  105  Pa.  St.  335. 

45.  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  513, 
holding  that  where,  as  part  of  an  arrange- 
ment by  which  a  loan  was  to  be  secured  on 
real  estate,  a  conveyance  was  made  to  a  third 
person  for  an  expressed  consideration,  and  a 
trust  deed  made  by  such  person  for  the  use 
and  benefit  of  the  grantor,  such  arrangement 
is  a  sufficient  consideration  for  the  convey- 
ance, although  no  money  consideration  was  in 
fact  paid. 

46.  Studybaker  v.  Cofield,  159  Mo.  596,  61 
S.  W.  246;  Meriam  v.  Harsen,  2  Barb.  Ch. 
(N.  Y.)  232  [affirming  4  Edw.  70].  But  see 
Boardman  v.  Dean,  34  Pa.  St.  252. 

47.  Love  V.  Harbin.  87  N.  C.  249;  Mosely 
V.  Mosely,  87  N.  C.  69. 

48.  Ocheltree  v.  McClung,  7  W.  Va.  232. 
See  also  Toncra  v.  Henderson,  3  Litt.  (Ky.) 
234;  Lawrence  v.  McCalmont,  2  How.  (U.  S.) 
426,  11  L.  ed.  326,  where  the  rule  of  the  text 
is  asserted  as  to  contracts.  And  see  2  Black- 
stone  Comm.  445;  and  Contracts. 

A  deed  conveying  land  to  a  city,  reciting 
that  the  grantors  and  their  assigns  reserve 
"  free  access  or  right  of  way  to  or  from  any 
lots  adjoining  either  line  of  "  a  certain  street 
"  to  and  over  any  wharf  which  may  be  upon 
said  street,"  is  supported  by  a  valuable  con- 
sideration. Aden  v.  Vallejo,  139  Cal.  165,  72 
Pac.  905. 

Where  the  deed  has  a  consideration  of  one 
dollar,  expressed  in  it,  and  none  other  is 
mentioned  or  can  be  inferred  from  the  lan- 
guage used,  such  consideration  is  a  valuable 


one,  and  for  the  purpose  of  determining  the 
descent  of  real  estate  conveyed  casts  upon  the 
grantee  a  title  by  purchase.  Nave  v.  Mar- 
shall, 9  Ohio  S.  &  C.  PI.  Dec.  415,  6  Ohio  N.  P. 
488. 

49.  Hennessy  v.  Corneille,  61  N.  Y.  App. 
Div.  620,  69  N.  Y.  Suppl.  1126;  Diefendorf  v. 
Diefendorf,  56  Hun  (N.  Y.)  639,  8  N.  Y. 
Suppl.  617  [affirmed  in  132  N.  Y.  100,  30 
N.  E.  375] ;  Payson  v.  Good,  5  N.  Brunsw. 
272.    Compare  Clark  v.  Troy,  20  Cal.  219. 

If  a  consideration  be  paid,  although  it  be 
disproportioned  to  the  value  of  the  land,  it 
will  support  the  deed.  Perley  v.  Catlin,  31 
111.  533. 

Where  the  transfer  is  to  satisfy  a  creditor's 
claim,  the  courts  will  not,  at  the  debtor's 
suit,  set  aside  the  conveyance,  even  though  the 
consideration  is  less  than  the  value  of  the 
property.  Crum  v.  Meiher,  75  111.  App. 
666. 

50.  Uhlich  V.  Muhlke,  61  111.  499. 

Deed  for  attorney's  fees  will  not  be  can- 
celed where  the  consideration  is  not  unfair 
and  the  litigation  was  long  and  difficult. 
Fellows  V.  Smith,  190  Pa.  St.  301,  42  Atl. 
678. 

Where  the  consideration  was  an  agreement 
to  pay  debts  in  excess  of  the  value  of  prop- 
erty and  to  pay  additional  sums  to  each  of 
the  grantor's  children  and  to  furnish  him  with 
proper  support  and  maintenance  for  life,  and 
a  sum  much  in  excess  of  one-half  the  value  of 
the  property  was  paid,  it  was  decided  that  the 
deed  was  not  voidable  for  inadequacy.  Bev- 
erage V.  Ralston,  98  Va.  625,  37  S.  E.  283. 

51.  Rankin  v.  Wallace,  14  S.  W.  79,  12 
Ky.  L.  Rep.  97. 

Where  the  deed  recites  merely  a  nominal 
consideration  it  is  valid,  as  where  defendant 
paid  the  purchase-price  and  the  title  w;is 
taken  by  plaintiff,  who  subsequently  executed 
a  full  power  of  attorney  to  one  to  dispose  of 
the  land,  a  trust  having  resulted  from  such 
payment,  it  was  a  sufficient  consideration  for 
a  deed  of  such  attorney  to  defendant.  Lin- 
nel  V.  Hudson,  59  S.  C.  283,  37  S.  E.  927. 

52.  Wilbur  v.  Warren,  104  N.  Y.  192,  10 
N.  E.  263,  25  Wkly.  Dig.  276.  But  compare 
Wallace  v.  Harris,  32  Mich.  380. 
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it.^^  Nor  will  a  deed  be  set  aside  for  incrc  inadequacy  of  consideration  unlesg 
accompanied  by  fraud  or  undue  influence,  urjless  the  inadequacy  be  so  gross  as  to 
imply  fraud,^  or  unless  there  was  on  the  grantor's  part  a  want  of  mental  capacity 
to  contract"'-''  or  a  lack  of  free  will  and  ignorance  of  his  rights.''" 

5.  Effect  of  Want  of  Consideration.  As  between  the  parties  and  those  claim- 
ing under  them  a  deed  cannot  be  impeached  on  the  sole  ground  of  want  of  con- 
sideration.''^   Eut  an  executory  agreement  or  an  imperfect  conveyance,  without  a 


53.  Broekway  v.  Harrington,  82  Iowa  23, 
47  N.  W.  1013;  Robinson  v.  Robinson,  4  Md. 
Ch.  17G;  Stevens  v.  New  York,  40  N.  Y. 
Super.  Ct.  274  [affirmed  in  84  N.  Y.  296] ; 
Jarrett  v.  Jarrett,  11  W.  Va.  584. 

54.  Alahama.— Wood  v.  Craft,  8.5  Ala.  200, 
4  So.  640. 

Georgia. —  Wormack  v.  Rogers,  9  Ga.  00. 

Illinois. — Sturtevant  v.  Sturtevant,  116  111. 
340,  6  N.  E.  428;  Reed  v.  Peterson,  91  111. 
288;  Fagan  v.  Sehultz,  73  111.  529. 

/otya.— Herron  v.  Herron,  71  Iowa  428,  32 
N.  W.  407. 

Kentucky. — Talbott  v.  Hooser,  12  Busli  408  ; 
Wallace  v.  Marshall,  9  B.  Mon.  148;  Robb  v. 
Robb,  21  S.  W.  580,  14  Ky.  L.  Rep.  747. 

Maryland. —  Wilson  v.  Farquharson,  5  Md. 
134. 

Michigan. —  Keagle  V.  Pessell,  91  Mich.  618, 
,62  N.  W.  58. 

Missouri. —  Morriso  v.  Philliber,  30  Mo. 
145. 

Neio  Jersey. —  Hyer  V.  Little,  20  N.  J.  Eq. 
443;  Weber  v.  Weitling,  18  N.  J.  Eq.  441. 

Pennsylvania. —  Harris  v.  Tyson,  24  Pa.  St. 
347,  64  Am.  Dec.  601. 

Virginia. —  Tebbs  v.  Lee,  76  Va.  744. 

United  States. —  Holmes  r.  Holmes,  12  Fed. 
'Cas.  No.  0,638,  1  Abb.  525,  1  Sawy.  99; 
Walker  v.  Derby,  28  Fed.  Cas.  No.  17,068,  5 
Biss.  134. 

After  grantor's  death  the  transaction  can- 
not be  impeached  for  inadequacy  of  considera- 
tion, where  there  was  no  fraud  or  undue  in- 
fluence and  the  grantor  had  fixed  the  consid- 
eration. Keagle  v.  Pessell,  91  Mich.  618,  52 
N.  W.  58. 

Inadequacy  must  be  established  as  of  the 
date  of  the  contract.  Pennybacker  v.  Laidley, 
33  W.  Va.  624,  II  S.  E.  39. 

In  determining  adequacy  the  value  of  prop- 
€rty  at  the  time  of  its  conveyance  and  not  at 
the  time  of  the  trial  should  be  ascertained, 
whore  the  action  is  to  cancel  the  deed  on  the 
.ground  of  fraud,  false  representations,  and 
ina(h!quacy.  WeUs  v.  Houston,  23  Tex.  Civ. 
Ai)p.  629,  57  S.  W.  584. 

Possible  litigation  over  tlie  title  of  the 
grantor  will  be  considered.  Fagan  v.  Sehultz, 
73  111.  52!). 

That  one  tenant  in  common  on  a  resale  of 
his  share  obtained  an  increased  price  for  it 
docs  not  jjrovc.  inadcqtiacy  of  consideration, 
wlicie  a  tenant  for  life  of  tlie  undivided 
)noi('ty  ])ur(;liaKod  from  the  tenants  in  comniou 
their  wlioh-  interest,  including  the  rov(!r,sion 
for  a  cei'tain  Huni,  and  there  was  no  evidence 
that  the  entire  intei'ewt  would  have  Hold  for 
inoic  than  (hiii  suiri.  Iliunblin  v.  Bishoj),  41 
Fed.  7  1. 
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That  the  property  was  worth  only  two 
thirds  of  the  price  paid  therefor  is  no  ground 
for  setting  aside  the  sale,  where  the  vendee, 
who  was  twenty-eight  years  old,  examined  the 
property  before  purchasing,  and  there  was  no 
evidence  of  fraud  or  undue  influence,  and  the 
vendor  oft'erea  to  release  him  before  the  bar- 
gain was  consummated  but  he  refu.sed  to  be 
released.    Martinez  v.  Moll,  46  Fed.  724. 

The  case  is  not  within  the  rule  which  sets 
aside  an  executed  contract  with  an  heir  for 
mere  inadequacy  of  price,  where  the  vendor 
was  not  an  heir  expectani,  but  had  a  vested 
estate  in  half  the  land,  and  tlie  remainder 
after  a  life-estate  in  the  other  half.  David- 
son r.  Little,  22  Pa.  St.  245,  00  Am.  Dec.  81. 

The  sale  will  be  set  aside  where  the  inade- 
quacy, coupled  with  other  circumstances  of  a 
suspicious  nature,  afiord  a  vehement  pre- 
.sumption  of  fraud  (Wormack  v.  Rogers,  9 
Ga.  60)  ;  where  there  are  false  representa- 
tions and  the  consideration  is  gros.sly  inade- 
quate (Renter  v.  Patch,  7  Mackey  (D.  C.) 
590)  ;  where  the  grantor  was  very  old  and 
feeble  and  survived  but  a  few  days,  and  the 
money  consideration  was  not  paid  in  the  man- 
ner agreed,  and  the  other  consideration  was 
that  of  support  to  be  rendered  (Collins  r. 
Collins,  45  N.  J.  Eq.  813,  15  Atl.  849,  18  Atl. 
860)  ;  where  the  grantor  was  eighty-two  years 
old  and  he  was  induced  while  sick  to  convey 
land  for  half  its  value,  taking  unsecured  notes 
in  payment  (Williams  v.  Longman,  (Iowa 
1899)  78  N.  W.  198)  ;  or  where  there  was  a 
verbal  promise  to  discharge  a  mortgage  which 
the  grantor  was  not  obligated  to  pay,  and  a 
further  verbal  promise  made  bv  the  grantee, 
who  was  executor  under  his  father's  will,  that 
his  stepmother  might  remain  in  the  home- 
stead during  the  rest  of  her  life  (Lamb  v. 
Lamb,  (N.  J.  Ch.  1892)  23  Atl.  1009). 

Where  there  is  inequality  in  the  condition 
of  the  parties,  a  deed  will  be  set  aside  for 
inadequacy  of  consideration.  George  v.  Rich- 
ardson, Gilm.  (Va.)  320. 

55.  Sturtevant  r.  Sturtevant,  116  111.  340, 
0  N.  E.  428. 

As  to  mental  capacity  see  Insane  Per.sons. 
And  sec  infra,  111,  .1,  1. 

56.  Robb  i:.  Robb,  21  S.  W.  580,  14  Ky.  L. 
Rei).  747. 

57.  I'rescott  r.  Hayes,  43  N.  H.  593;  Brown 
V.  Brown,  44  S.  C.  378,  22  S.  E.  412. 

Extent  and  limits  of  rule. —  Where  it  does 
not  ap])(^ar  that  th(>  grantor  expected  any 
other  consideration  than  the  amount  of  one 
dollar,  which  was  tendered,  he  cannot  have 
it  set  aside  for  want  of  consideration.  Ren- 
dleman  v.  Rendleman,  150  111.  568,  41  N.  E. 
223.     If,  however,  the  consideration  given 
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valid  or  meritorions  consideration,  will  not  be  enforced  in  eqnitj  against  tlie 
promisor  or  grantor  or  liis  personal  representatives  or  subsequent  voluntary 
grantees  ;  and  a  fortiori  it  will  not  be  enforced  against  subsequent  grantees  for  a 
valuable  consideration.-''^ 

6.  Effect  of  Failure  of  Consideration.  Failure  of  consideration  is  insnfficient 
in  law  to  avoid  a  specialty  nor  can  failure  to  pay  a  nominal  consideration  be 
shown  to  avoid  a  deed  ;  nor  is  a  party  entitled  to  have  liis  deed  set  aside  and 
canceled  simply  because  he  has  not  received  the  full  consideration."'  The  failure 
of  consideration  may,  however,  be  governed  by  circumstances  which  will  justify 
setting  aside  a  deed."^ 


does  not  confer  even  an  equitable  right 
thereto  upon  the  grantor,  and  the  grantee 
knew  the  character  thereof,  the  deed  is  with- 
out consideration.  Austin  v.  Felton,  41  Fed. 
161.  So  where  the  rights  of  third  parties 
intervene  the  deed  may  be  invalid  for  want  of 
consideration  or  it  may  be  shown  as  evidence 
of  fiaud.  Howard  v.  Turner.  125  N.  C.  107, 
34  S.  E.  229.  Nor  will  anything  pass  under 
a  deed  without  consideration  where  the 
grantor  had  previously  executetl  and  delivered 
a  deed  of  the  property  to  another.  Stephen- 
son t'.  Deuel,  125  Cal.  656,  58  Pac.  258.  And 
a  deed  may  be  canceled  upon  a  sliowing  by 
the  grantor,  a  married  woman,  that  it  is  not 
autliorized  by  statute  and  is  without  consid- 
eration, as  where  she  transfers  Irer  separate 
estate  to  satisfy  an  obligation  which  she  is 
under  no  legal  duty  to  pay  to  one  wlio  is  lia- 
ble therefor.  Vincent  v.  Walker,  93  Ala.  165, 
9  So.  382.  Again  if  the  consideration  is  the 
transfer  of  property,  which  transfer  the  law 
prohibits,  the  conveyance  will  be  set  aside  as 
being  entirely  without  consideration.  Steele 
V.  Richardson,  24  Ark.  365. 
For   rights   of   creditors   of   grantor  see 

FrAUOULENT  COT^fVEYANCES. 

In  a  court  of  common  law  want  of  consid- 
eration cannot  be  shown  in  avoidance  of  a 
deed.  Taylor  v.  King,  6  Munf.  (Va.)  358,  8 
Am.  Dec.  746. 

Want  of  consideration  is  only  available  to 
the  grantor  or  those  claiming  under  him. 
Hickman  r.  North  British,  etc.,  Ins.  Co.,  13 
N.  Brunsw.  235. 

58.  Burton  v.  Leroy,  4  Fed.  Cas.  No.  2,217, 
5  Sawy.  510. 

As  to  voluntary  conveyances  see  supra,  III, 
E,  1. 

But  as  to  subsequent  grantees  and  creditors 

see  Frauditlent  Conveyances.  See  also  Cath- 
cart  r.  Robinson,  5  Pet.  (U.  S.)  264,  8  L.  ed. 
120. 

59.  Vrooman  v.  Phelps,  2  Johns.  (N.  Y.) 
177.  See  also  Kinnaman  v.  Pyle,  44  Ind.  275 
(a  failure  of  title  to  the  land  which  was  to 
he  conveyed  as  a  consideration  for  the  deed)  ; 
Chew  V.  Chew,  38  Iowa  405  (deed  from  hus- 
band to  wife  in  consideration  of  love)  ;  Good- 
rich V.  Proctor,  1  Gray  (Mass.)  567;  Rozell 
V.  Redding,  59  Mich.  331,  26  N.  W.  498  (con- 
sideration was  the  discontinuance  of  a  divorce 
suit,  a  divorce  based  upon  other  wrongs  was 
subsequently  obtained,  and  equity  refused  a 
reconvevance)  ;  White  r.  Johnson,  4  Wash. 
113.  29>ac.  932. 

Failure  to  deliver  property  agreed  upon  as 


a  consideration  does  not  invalidate  the  deed, 
but  merely  furnislies  the  grantor  a  right  of 
action  for  the  value  of  such  consideration. 
Lake  v.  Gray,  35  Iowa  459. 

The  mere  fact  that  an  old  woman  who  had 
deeded  her  home  to  her  children  on  one  occa- 
sion was  dissatisfied  with  food  furnished  her 
when  sick  did  not  show  a  failure  of  considera- 
tion of  the  deed  to  give  her  kind  treatment, 
care,  and  attention.  Chadd  v.  Moser,  25  Utah 
369,  71  Pac.  870. 

60.  Draper  v.  Shoot,  25  Mo.  197,  69  Am. 
Dec.  462. 

61.  Harkness  r.  Fraser,  12  Fla.  336.  Nor 
will  a  deed  be  set  aside  because  all  tlie  money 
that  tlie  grantee  agreed  to  paj^  in  cash  was 
not  paid  when  the  deed  was.  made,  where  such 
present  payment  was  waived.  Wood  r.  Sted- 
well,  91  Iowa  224,  59  N.  W.  28.  Even  though 
it  is  stipulated  in  the  deed  that  it  shall  be 
void  unless  the  purchase-money  is  paid  at  the 
specified  time,  the  grantor  is  the  only  person 
who  can  take  advantage  tliereof,  and  he  may 
waive  his  right.  Dougal  i\  Fryer,  3  Mo.  40, 
22  Am.  Dee.  458. 

62.  As  where  the  grantees  have  broken  the 
agreement  constituting  the  consideration,  or 
have  by  their  wrongful  acts  rendered  per- 
formance impossible,  or  their  conduct  is  such 
as  to  raise  the  presumption  of  an  abandon- 
ment of  the  agreement  and  of  a  fraudulent 
intent  in  entering  into  it.  McClelland  r.  Mc- 
Clelland, 176  111.  83,  51  N.  E.  559;  Bevins  w. 
Keen,  64  S.  W.  428,  23  Ky.  L.  Rep.  757.  See 
also  Lockwood  v.  Lockwood,  124  Mich.  627, 
83  N.  W.  613.  And  where  the  grantee's  death 
prevents  performance  thereof  the  grantor  may 
rescind.  Payette  i\  Ferrier,  20  Wash.  479,  53 
Pac.  629.  If,  however,  pei'formance  is  not 
made  a  condition  subsequent,  a  failure  to  per- 
form on  the  part  of  the  grantee  will  not  war- 
rant a  cancellation.  Downing  v.  Rademacher, 
(Cal.  1900)  62  Pac.  1055.  Nor  is  it  war- 
ranted by  a  mere  breach  of  the  grantee's 
promise  constituting  the  consideration.  Brand 
V.  Power,  110  Ga.  522,  36  S.  E.  53. 

Deeds  have  been  set  aside  for  a  failure  to 
perform  services  constituting  the  considera- 
tion (Pironi  t".  Corrigan,  47  N.  J.  Eq.  135,  20 
Atl.  218)  ;  for  a  failure  of  certain  parties  to 
join  in  a  conveyance,  under  a  proviso  that  all 
should  join  (Donnelly  v.  Rafferty,  172  Pa.  St. 
587,  33  Atl.  754)  ;  for  a  failure  to  obtain 
other  conveyances  where  the  understanding 
was  that  the  deed  should  not  vest  ownership 
until  such  other  conveyances  were  obtained, 
and  it  also  appears  that  the  purpose  for 
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7.  Effect  of  Seal.  Although  a  seal  impoi-ts  a  conBidcration/''  it  is  decided 
that  a  seal  is  not  conclusive  evidence  thereof,'^  and  also  that  a  conveyance  under 
seal  must  to  be  valid  sliovv^  a  consideration."^'  Nevertheless  it  is  also  determined 
that  a  deed  under  seal  is  valid  between  the  parties  without  any  actual 
considei-ation/''' 

F.  Form  and  Contents  of  Instruments  —  l.  Necessity  of  Writing.  A  deed 
must  be  in  writing  or  printed,*^^  although  prior  to  the  statute  of  frauds*'^  convey- 
ances were  made  by  parol  without  writing.''" 


which  the  deed  was  given  had  been  abandoned 
(Mack  V.  Consolidated  Water-Power  Co.,  101 
Fed.  869,  42  C.  C.  A.  07 )  ;  for  the  breach  of  a 
condition  that  the  grantee  pay  certain  claims, 
where  the  title  was  not  to  pass  until  the  con- 
dition was  complied  with  (Steffy  v.  Esler,  (j 
Ida.  228,  55  Pac.  239)  ;  where  the  deed  is 
given  as  collateral  recurity,  and  the  object  for 
which  it  was  given  entirely  fails  owing  to  the 
grantee's  death  (Hollingshead  v.  McKenzie, 
8  Ga.  457)  ;  and  where  the  deed  is  given  by  a 
husband,  so  that  his  wife  shall  not  be  without 
support  in  case  of  his  death,  and  she  subse- 
quently abandons  him  and  removes  to  another 
state  (Dickerson  v.  Dickerson,  24  Nebr.  530, 
39  N.  W.  429,  8  Am.  St.  Rep.  213). 

63.  Bond  r.  Wilson,  129  N.  C.  325,  40  S.  E. 
179,  holding  also  that  the  validity  of  a  deed 
under  seal  and  delivered  cannot  be  questioned 
on  the  ground  that  the  consideration  has  not 
been  paid.  See  also  Cook  v.  Cooper,  59  S.  C. 
560,  33  S.  E.  218;  and  in^ra,  VII,  A,  8,  a. 

64.  Kinnebrew  v.  Kinnebrew,  35  Ala.  628. 

65.  Thompson  f.  Thompson,  17  Ohio  St. 
649. 

66.  Croft  V.  Bunster,  9  Wis.  503. 

The  weight  of  these  decisions  must,  how- 
ever, rest  upon  the  law  in  the  several  juris- 
dictions relating  to  the  necessity  for  a  seal. 
See  infra.  III,  G,  1,  3. 

67.  2  Blackstone  Comm.  297. 

"  Every  deed  must  be  wrote  on  parchment 
or  paper."    Comyns  Dig.  tit.  "  Fait." 

Title  to  real  estate  cannot  be  transferred 
by  parol.  Crowell  v.  Maughs,  7  111.  419,  43 
Am.  Dec.  02. 

Writing  is  necessary  to  convey  a  freehold 
or  estate  in  fee  (McCabe  v.  Hunter,  7  Mo. 
355;  Kneller  r.  Lang,  63  Hun  (N.  Y.)  48,  17 
N.  Y.  Suppl.  443  [affirmed  in  137  N.  Y.  589, 
33  N.  E.  555]  ;  Jackson  v.  Wendell,  12  Johns. 
(N.  Y.)  355;  Jackson  v.  Wood,  12  Johns. 
(N.  Y. )  73)  ;  to  pass  an  estate  for  life,  even 
as  against  the  grantor  and  his  heirs  (Stewart 
r.  Clark,  13  Mete.  (Mass.)  79)  ;  or  to  pass 
any  interest  or  estate  in  land  greater  than  an 
estate  at  will  (Whitney  v.  Swett,  22  N.  H.  10, 
53  Am.  Dec.  228).  And  a  sale  of  growing 
timber  to  bo  removed  ia  held  to  be  such  an 
interest  as  requires  a  writing.  Olmstead  v. 
Nilos,  7  N.  II.  522.  But  see  Sterling  v.  Bald- 
win, 42  Vt.  .'JOO.  A  i)roper  conveyance  in 
writing  according  to  the  state  laws  is  also 
necessary  to  pass  the  legal  title  to  lands. 
Morris  v.  llarmer,  7  Pet.  ( U.  «.)  554,  8  L.  ed. 
781.  So  a  writing  is  one  of  the  requisites  to 
a  valid  conveyance  of  lands  in  Kentucky 
under  a  decision  in  1832.  Sieard  P.  Davis,  (> 
I'et.  (U.  S.)  124,  8  L.  ed.  342.  Again  a 
man's  lian<ling  to  h'lH  wife  his  patent  for  a 
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certain  piece  of  land,  with  the  intention  that 
she  shall  take  title  thereby,  is  not  a  convey- 
ance in  law.    Taylor  t.  Irwin,  20  Fed.  015. 

Deed  is  necessary  to  transfer  land  held  un- 
der a  descriptive  warrant  and  payment  of 
purcliase-money  (Woods  r.  Lane,  2  Serg.  &  R. 
(Pa.)  53)  ;  and  the  right  or  title  to  a  free- 
hold estate  cannot  be  transferred,  released,  or 
barred,  but  by  deed  (Miller  v.  Graham,  1 
Brev.  (S.  C.)  448). 

68.  29  Car.  II,  c.  3,  §§  1,  2.  And  see,  gen- 
erally, Frauds,  Statute  of. 

The  object  of  the  statute  was  to  exclude 
all  oral  evidence  as  to  contracts  for  the  sale  of 
land ;  and  therefore  any  contract  sought  to  be 
enforced  must  be  proved  by  writing  only. 
BrowTi  Leg.  Max.  (7th  Am.  ed.  1875)  888. 

69.  2  Blackstone  Comm.  297. 

Lands  could  be  conveyed  without  a  writing 
before  1816  under  a  Missouri  decision  (INIoss 
V.  Anderson,  7  JMo.  337 )  ;  and  evidence  of  the 
sale  of  a  possessory  interest  in  realty  need 
not  be  by  deed  (Clark  v.  Gellerson,  20  Me. 
18).  So  a  corporation  may  transfer  its 
equitable  title  to  land  to  one  of  its  officers 
who  then  holds  the  legal  title,  without  execu- 
tion of  a  written  instrument,  so  as  to  vest 
such  officer  with  a  title  superior  to  that  vested 
in  an  attorney  under  a  subsequent  contract 
with  the  corporation  authorizing  him  to  sue 
such  officer  for  the  land  and  agreeing  to  give 
him  half  the  land  recovered.  Tempel  v. 
Dodge,  11  Tex.  Civ.  App.  42,  31  S.  W. 
680. 

Legal  title  could  not  be  acquired  by  parol 
before  the  statute  of  frauds.  Lindsley  c. 
Coats,  1  Ohio  243. 

Parol  release  cannot  prevail  against  a  deed. 
Perry  v.  Clymore,  3  McCord  (S.  C.)  245. 

A  parol  agreement  to  contribute  land  if 
others  will  erect  a  school  passes  a  good  title 
to  those  erecting  it,  and  they  are  trustees, 
subject  to  the  supervision  of  the  courts.  Mar- 
tin D.  McCord,  5  Watts  (Pa.)  493',  30  Am. 
Dec.  342. 

Under  the  Mexican  law  in  vogue  in  Cali- 
fornia before  its  acquisition  by  the  United 
State  a  parol  sale  of  realty  fully  executed 
was  valid  as  between  the  parties  and  passed 
the  title.  Cook  v.  Frink,  44  Cal.  331.  But 
the  requirement  of  that  law  that  sales  of  re.\l 
estate  must  be  made  before  an  escribano,  or 
the  ju<lge  of  the  first  instance,  was  never  in 
force  in  that  state,  although  by  custom  there 
nuist  have  been  a  deed  containing  the  names 
of  the  parties,  the  thing  sold,  the  date  of  the 
I la lister,  and  the  price  paid.  Ihiyes  c.  Bona, 
7  Cal.  153. 

Under  the  Spanish  law  a  deed  was  not 
necessary  to  convey  the  legal  title.    Any  in- 
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2.  Formal  Requisites  —  Sufficient  and  Legal  Words.  Although  there  are  cer- 
tain formal  parts  ™  usual  to  deeds,  yet  it  is  not  absolutely  necessary  that  a  deed 
should  contain  all  these  parts,  it  being  sufficient  that  the  matter  written  should  be 
legally  and  orderly  set  forth,  by  words  which  clearly  specify  the  agreement  and 
meaning  of  the  parties  and  bind  them.''  Nor  is  any  prescribed  form  essential  to 
the  validity  of  a  deed  and  a  deed  informally  drawn  will  convey  the  fee.''^  Nor 
need  the  nature  of  the  estate  which  the  grantor  had  be  set  out.''^  So  a  defective 
deed  will  operate  to  convey  as  a  release  the  fee  to  a  grantee  in  possession  to  the 
exclusion  of  a  subsequent  grantee  of  the  same  land.'''^  And  a  statutory  provision 
a-3  to  what  shall  constitute  a  good  deed  does  not  imply  that  it  cannot  otherwise  be 
made.'*^  The  preceding  rules,  however,  do  not  preclude  the  necessity  of  using 
words  of  conveyance,"  which  are  apt  and  proper,''^  expressive  of  an  intention  of 
the  parties  to  be  bound,'^''  and  sufficient  to  show  an  intention  to  convey.^'' 

3.  Premises  —  a.  Generally.  The  premises  may  be  used  to  set  forth  the  names 
and  number  of  the  parties,  the  recitals  explaining  the  operation  of  the  deed  and 


strument  showing  the  intention  of  the 
grantor,  whether  under  seal  or  not,  was  suffi- 
cient. Long  V.  Stapp,  49  Mo.  506.  And  title 
would  pass  under  a  parol  assignment.  Lang- 
lois  v.  Crawford,  59  Mo.  456. 

70.  Formal  parts  of  a  deed  are  the  prem- 
ises ;  tlie  habendum ;  the  tenendum ;  the  red- 
dendum ;  the  clause  of  warranty ;  the  cujus 
rei  testimonium,  comprehending  the  sealing ; 
the  date ;  and  lastly  the  his  testibus.  Bacon 
Abr.  tit.  "  Feoffment." 

71.  2  Blackstone  Comm.  298.  See  also 
Bowdoin  College  v.  Merritt,  75  Fed.  480. 

Deed  may  be  good  although  it  has  no  for- 
mal parts.    Comyns  Dig.  tit.  "  Fait." 

Any  words,  where  the  statute  so  permits, 
indicating  an  intention  to  transfer  the  estate, 
interest,  or  claims  of  the  grantor  will  be  a 
sufficient  conveyance,  whether  they  be  such  as 
are  generally  used  in  a  deed  of  feoffment,  of 
bargain  and  sale,  or  of  release,  irrespective 
of  the  fact  of  the  possession  of  the  grantor 
or  the  grantee,  or  of  the  statute  of  uses.  Field 
V.  Columbet,  9  Fed.  Cas.  No.  4,764,  4  Sawy. 
523. 

Clause  inserted  after  a  warranty  is  suffi- 
cient to  pass  the  estate,  where  it  refers  to  the 
former  consideration  and  therefore  transfers 
the  residue  of  the  survey  not  before  conveyed. 
Noel  V.  Dishman,  4  Bibb  (Ky.)  51. 

72.  Bell  V.  McDuffie,  71  Ga.  264. 

Any  form  of  conveyance  that  will  carry 
into  execution  the  lawful  objects  of  the 
makers,  whether  the  form  be  feoffment,  grant, 
bargain  and  sale,  or  release,  will  operate  to 
pass  title.  Foster  v.  Dennison,  9  Ohio  121. 
And  compwre  Dawson  v.  Dawson,  Rice  Eq. 
(S.  C.)  243. 

By  the  civil  law  the  title  is  passed  by  an 
unsealed  instrument,  containing  the  names  of 
the  parties,  the  designation  or  description  of 
the  property,  the  date  of  the  transfer,  and  the 
price  paid.    Stanley  i\  Green,  12  Cal.  148. 

73.  Armfield  i:  Walker,  27  N.  C.  580. 

An  informal  paper,  purporting  to  be  an 
assignment  of  the  maker's  interest  in  a  tract 
of  land,  attested  by  but  one  witness,  and  based 
on  a  valuable  consideration,  is  sufficient  in 
equity  to  transfer  such  interest.  Pope  o. 
Montgomery,  24  S.  C.  594. 


A  mere  writing  is  not  enforceable  in  equity 
as  a  conveyance,  where  it  is  sent  by  the 
owner  of  land  to  his  mother,  requesting  her 
to  make  use  thereof,  and  to  sell  it  to  the  best 
advantage  to  support  herself,  although  it  will 
be  supported  as  an  authority  to  enjoy  the 
profits.  Craig  v.  Craig,  Bailey  Eq.  (S.  C.) 
102. 

74.  Kottman  v.  Aver,  1  Strobh.  (S.  C.) 
552. 

75.  Carroll  v.  Norwood,  1  Harr.  &  J.  (Md.) 
167. 

76.  Burnham  v.  Kidwell,  113  111.  425. 

77.  Pierson  v.  Doe.  2  Ind.  123;  Repp  v. 
Lesher,  27  Ind.  App.  360,  61  N.  E.  609. 

If  a  deed  contains  no  words  of  conveyance 
and  is  not  under  seal  it  does  not  pass  any 
legal  title.  Irwin  v.  Powell,  188  111.  107,  58 
N.  E.  941. 

78.  Mississippi  Agricultural  Bank  r.  Rice, 
4  How.  (U.  S.)  225,  li  L.  ed.  949.  See  also 
infra,  III,  F,  3,  e. 

79.  Catlin  v.  Ware,  9  Mass.  218,  6  Am.  Dee. 
56. 

If  the  transaction  on  which  the  deed  pur- 
ports to  be  founded  and  the  consideration  for 
which  it  was  executed  are  made  to  appear  to 
be  untruthfully  stated,  such  instrument  may 
lose  all  its  binding  qualities  in  equity,  even 
though  it  may  be  conclusive  in  law.  Leonard 
V.  Springer,  98  111.  App.  530. 

80.  Bell  V.  McDuffie,  71  Ga.  264.  See  also 
Pluche  V.  Jones,  54  Fed.  860,  4  C.  C.  A. 
622. 

An  agreement  that  does  not  purport  to  con- 
vey anything  in  prcesenti  will  not  stand  as  a 
conveyance  or  as  a  mutual  covenant,  although 
made  between  owners  in  common  and  provid- 
ing that  the  survivor  should  take  all  the  in- 
terest of  both  parties  in  the  property.  Hersliy 
V.  Clark,  35  Ark.  17,  37  Am.  Rep.  1.  See  also 
Repp  V.  Lesher,  27  Ind.  App.  360,  61  N.  E. 
609.  But  an  instrument,  while  not  a  deed 
so  as  to  pass  the  legal  title  because  not  pur- 
porting to  presently  convey  the  title,  but 
binding  the  obligor  to  make  a  deed  on  demand 
of  the  obligee,  passes  the  equitable  title,  it 
being  shown  on  its  face  that  the  obligor  had 
already  sold  the  land  to  the  obligee,  and  that 
the  consideration  for  it  had  been  paid.  Tomp- 

[III,  F,  3.  a] 
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tlie  reasons  for  executing  it,  and  the  consideration  is  liere  stated.    Tljen  follows 

the  certainty  of  the  grantor,  the  grantee,  and  tlio  tiling  granted.*" 

b.  Desig-nation  and  Description  of  Parties  —  (i)  (/eneually.  Generally  a 
deed  is  invahd  which  omits  the  names  of  citlier  the  grantor  or  tlie  grantee  and 
if  a  deed  designates  a  person  incapable  of  taliing,  it  is  void  for  want  of  a 
grantee.**'^  Moreover  tlie  grantee  should  not  bt;  a  fictitious  person,*^*  but  a  eonvcv- 
ance  to  and  by  a  person  under  an  assumed  name  is  eifectual  to  jiass  title.*''  If  the 
deed  in  its  entirety  distinguishes  the  grantee  from  the  rest  of  the  world  it  is  suf- 
ficient.^'^ Nor  is  it  indispensable  that  the  name  of  the  grantor*''' or  that  of  the 
grantee  be  inserted  in  the  premises,**^  or  in  the  granting  clause,**'-*  where  such  name 
appears  in  other  parts  of  the  deed,''"-'  or  can  be  sufiiciently  and  certainly  ascer- 


kins  V.  Broocks,  (Tex.  Civ.  App.  1897)  43 
S.  W.  70. 

81.  2  Blackstone  Comm.  298.  See  also  as 
to  the  purpose  of  recitals  McCoy  v.  Fahrney, 
182  111.  60,  35  N.  E.  61. 

82.  Whitaker  r.  Miller,  83  111.  381. 

A  deed  which  does  not  contain  the  grantee'3 
name  is  void  as  a  conveyance.  Wunderlin  t. 
Cadogan,  50  Cal.  613;  Chase  r.  Palmer,  29 
111.  306;  Westchester  F.  Ins.  Co.  v.  Jennings, 
70  111.  App.  539;  Garnett  v.  Garnett,  7  T.  B. 
Mou.  (Ky. )  545;  Wright  v.  Lancaster,  48 
Tex.  250.    See  also  iwfm,  III,  F,  3,  b,  (in). 

A  deed  must  give  the  names  of  the  heirs 
where  the  conveyance  is  to  the  heirs  of  a 
living  person  named.  Booker  v.  Tarwater, 
138  Ind.  38-5,  37  N.  E.  979;  Winslow  v.  Wins- 
low,  52  Ind.  8. 

83.  Thus  a  deed  to  a  dead  man  and  his 
lieirs  is  a  nullity.  Hunter  r.  Watson,  12  Cal. 
363,  73  Am.  Dec.  543;  Morgan  v.  Hazlehurst 
Lodge,  53  Miss.  665.  So  a  deed  to  the  estate 
of  a  deceased  person  is  void.  Summons  v. 
Spratt,  (Fla.  1887)  1  So.  860;  Mclnerney 
Beck,  10  Wash.  515,  39  Pac.  130.  And  the 
inhabitants  of  a  town  incapable  of  receiving 
the  land  is  too  indefinite  a  term  to  confer  title 
on  them  as  individuals.  Hunt  v.  Tolles,  75 
Vt.  48,  52  Atl.  1042.  See  also  Hornbeck  r. 
Westbrook,  9  Johns.  (N.  Y.)  73.  Again  the 
people  of  a  county  cannot  take.  Jackson  v. 
Cory,  8  Johns.  (N.  Y.)  385.  So  a  deed  is 
void  for  want  of  a  grantee  when  made  "  to 
members  of  the  New  Judson  Church."  Morris 
V.  State,  84  Ala.  457,  4  So.  628.  See  also 
stipra,  III,  C,  1. 

By  the  common  law  nothing  passed  to  the 
heirs  under  a  grant  to  a  deceased  person. 
Douglierty  r.  Edmiston,  7  Fed.  Cas.  No.  4,025, 
Bnum.  Col.  Cas.  194. 

By  Ky.  St.  §  2063,  a  deed  to  a  deceased 
person,  when  accepted  by  his  children,  vests 
in  them  the  title  that  would  have  vested  in 
tlui  grantee  if  living.  Northern  Lake  Ice  Co. 
V.  Orr,  102  Ky.  586,  44  S.  W.  210,  19  Ky.  L. 
Roj).  16.i4. 

84.  Aii(h>rson  v.  Bartels,  7  Colo.  256,  3  Pac. 
225;  Miislcinguin  Valley  Turnpike  Co.  i\ 
Ward,  13  Ohio  J20,  42  Am.  Dec.  191;  Weihl 
V.  ]?obertKon,  97  Tonn.  458,  37  S.  W.  274,  39 
L.  R.  A.  423;  U.  S.  V.  Southern  Colo.  Coal, 
etc.,  (Jo.,  18  Fed.  273,  5  Mc(Jrary  563. 

85.  WilHoii  r.  White,  84  Cal.  239,  24  Pac. 
114;  Wakefield  l5rovvn,  38  Minn.  361,  37 
N.  W.  788,  8  Am.  St.  Jlep.  071. 

[Ill,  F.  8.  a] 


A  conveyance  is  sufficient  if  the  grantee  be 
designated  by  his  customary  name  at  the 
time  of  execution,  no  matter  what  may  be  his 
true  name.    Garwood  v.  Hastings,  38  Cal.  210. 

Where  one  with  intent  to  convey  title  exe- 
cutes a  conveyance  in  a  name  not  his  own,  he 
is  bound  by  the  name  he  thus  adopts,  which 
will  be  considered  as  his  name  pro  Jiac  vie:-, 
and  the  conveyance  is  effectual  to  vest  title. 
David  r.  Williamsbiirgh  City  F.  Ins.  Co.,  83 
N.  Y.  265,  38  Am.  Rep.  418. 

86.  Henniges  v.  Pasehke,  9  N.  D.  489,  84 
N.  W.  350.  81  Am.  St.  Rep.  588.  See  also 
Newton  v.  McKay,  29  Mich.  1 ;  Irwin  r.  Long- 
worth,  20  Ohio  581;  Vineyard  v.  O'Connor,  00 
Tex.  59.  36  S.  W.  424  [reversing  (Civ.  App. 
1896)  35  S.  W.  1084]. 

Grantee's  name  is  not  essential  to  validity 
of  a  deed.  A  grant  may  be  made  to  classes 
of  persons,  if  sufficiently  designated  by  de- 
scriptio  personarum.  Friedman  v.  Goodwin. 
9  Fed.  Cas.  No.  5,119,  1  McAll.  142.  See  also 
Hill  V.  Jackson,  (Tex.  Civ.  App.  1899)  51 
S.  W.  357.  It  is  sufficient  that  the  donee  can 
be  identified  by  name  or  description  where 
the  deed  is  in  the  nature  of  a  gift.  Holeman 
V.  Fort,  3  Strobh.  Eq.  (S.  C.)  60,  51  Am.  Dec. 
605.  But  the  grantee  if  not  named  must  be 
so  described  as  to  make  him  capable  of  desig- 
nation.   Simmons  v.  Spratt,  20  Fla.  495. 

87.  Carr  r.  Lehugh,  1  Ohio  Dec.  (Reprint) 
84,  2  West.  L.  J.  68. 

88.  Newton  v.  McKay,  29  iOch.  1. 

89.  Carr  v.  Lehugh,  1  Ohio  Dec.  (Reprint) 
84,  2  West.  L.  J.  68. 

If  the  recitals  are  insufficient  proof  of  the 
identity  of  the  grantees  as  the  jwrties  de- 
scribed is  necessarv.  Wolf  r.  Holton,  104 
Mich.  107,  62  N.  W'  174. 

90.  Rule  applies  where  the  grantor's  name 
was  omitted  in  the  premises  and  stated  in  the 
covenant  of  warranty  (Carr  v.  Lehugli,  1  Ohio 
Dec.  (Reprint)  84,  2  West.  L.  J.  68)  ;  where 
the  grantors  were  named  as  husband  and  wife 
but  wore  not  named  in  the  granting  clause 
(Fcrrill  v.  Cleveland,  6  Ky.  L.  Rep.  512)  ; 
wlu're  the  grantee's  name  appeared  on  the 
fiu^e  of  the  (leed  but  was  omitted  in  the  gra)it- 
ing  clause  (Bay  r.  Posner,  78  Md.  42,  26  Atl. 
1084)  ;  and  where  the  grantee'a  name  was 
oniittod  from  the  part  preceding  the  haben- 
dum but  was  stated  in  that  clause  (Hardie  v. 
Andrews,  13  N.  Y.  Civ.  I'roc.  413).  Again, 
wlicre  theie  i.s  no  grantee  named  in  the  grant- 
ing i)art,  the  party  named  in  the  habendum 
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tiiiiied  or  supplied  tlierefroni."'  The  description,  however,  shoiihl  not  he  such  as 
that  the  deed  will  be  void  for  uncertainty,''-  although  a  latent  and)iguity  may  be 
explained  by  parol.^^  The  rule  also  applies  that  a  false  descriptiou  in  a  deed, 
when  there  is  enough  otherwise  to  show  the  intention,  will  be  treated  as  surplus- 
age.'' Again,  if  it  can  be  ascertained  from  the  deed  who  is  intended,  the  deed  is 
not  vitiated  by  a  mistake  in  setting  out  the  name,^^  in  describing  the  place  of  resi- 
dence of  the  parties,^"  or  in  using  the  word  "  with  "  instead  of  "  to  "  before  the 
grantee's  name/''  And  if  names  are  idem  soncms  the  insertion  of  one  name  for 
another  is  inimaterial.^^  The  omission  of  a  middle  name  is  also  unimportant,  as 
the  law  knows  but  one  christian  name  in  a  coTivej'ance  ;^''  and  a  grant  mav  stand, 
even  though  the  name  of  baptism  is  not  given,^  or  the  christian  or  surname  is 
omitted.-    Nor  does  an  abbreviation  in  the  grantee's  name  necessarily  invalidate 


may  take,  and  where  the  grantor  is  named  as 
the  grantee,  the  same  rule  applies  as  if  no 
grantee  were  named  in  the  premises.  Irwin 
V.  Longworth,  20  Ohio  5S1. 

Limitations  in  remainder,  contained  in  the 
liahcnduui,  may  be  good,  altlaough  to  persons 
not  named  in  the  premises.  Milledge  c. 
Lamar,  4  Desauss.  (S.  C.)  617.  But  except 
in  cases  of  a  limitation  in  remainder,  or  a 
declaration  of  a  use,  a  person  whose  name  is 
not  mentioned  with  those  of  others  in  the 
premises  of  a  deed  cannot  take  an  estate  by 
the  hahcndum-.  Cox  r.  Douglass,  20  W.  Va. 
175.  See  Hardie  v.  Andrews,  13  N.  Y.  Civ. 
Proc.  413. 

91.  Mardes  v.  Meyers,  8  Tex.  Civ.  App. 
542.  28  S.  W.  693  [distinguishing  Stone  v. 
Sledge,  87  Tex.  49,  26  S.  W.  1068,  47  Am.  St. 
Eep.  65].  ' 

A  deed  describing  the  grantors  as  "  we  the 
heirs  and  devisees  of  S,"  but  not  naming 
them,  is  valid.  Blaisdell  v.  Morse,  75  Me. 
542. 

A  condition  that  a  third  party  was  "  to 
have  the  privilege  of  a  support  off  of  said 
lands  during  his  lifetime  without  incum- 
brance "  conveys  a  life-estate  to  such  party, 
althovigh  he  is  not  named  in  the  deed  as 
vendee.    Stout  v.  Dunning,  72  Ind.  343. 

Where  a  deed,  although  containing  the 
name  of  the  person  who  paid  the  price  and 
with  whom  the  covenants  were  made,  did  not 
express  the  name  of  any  grantee,  and  the 
habendum  was  to  the  "  grantor  "  and  his  heirs 
and  assigns  forever,  and  the  covenantee  had 
entered  and  lield  possession  several  years,  and 
afterward  conveyed  the  land  in  fee,  nothing 
passed  by  it.    Paul  v.  Moody,  7  Me.  455. 

92.  Chamberlain  v.  Bussey,  5  Me.  164  (con- 
veyance valid  as  to  grantee  named  but  void 
as  to  grantees  specified  as  all  others  inter- 
ested) :  xyien  v.  Allen,  48  Minn.  462,  51  N.  W. 
473  (deed  designating  the  intended  grantee 
as  one  of  the  grantors,  no  grantee  being  other- 
wise named,  is  void)  ;  Morris  v.  Stephens,  46 
Pa.  St.  200  (conveyance  by  grantor  to  "heirs 
■  of  his  son  A  "  who  was  then  living,  is  void ) . 

A  deed  is  not  void  for  uncertainty  when  it 
can  be  shown  who  is  intended  and  that  the 
grantees  are  parties  capable  of  taking  (Hogg 
V.  Odom,  Dudley  ((ia.)  185)  ;  or  where  the 
grantee  is  so  described  that  he  may  be  made 
certain  or  discovered  hj  proof  aliunde  (Wood 
V.  Boyd,  28  Ark.  75)  ;  or  where  in  the  grant- 


ing part  tlie  grantor  is  also  named  as  grantee 
and  the  deed  describes  the  grantor  as  the 
"  party  of  the  first  part,"  and  the  grantee  as 
the  "  party  of  the  second  part,"  with  an 
habendum  clause  to  the  party  of  the  second 
part  (Irwin  v.  Longwortli,  20  Ohio  581)  ;  or 
where  in  connection  with  the  word  ''  lieirs  " 
the  word  "  grandchildren  "  shows  that  the 
former  word  is  to  be  taken  in  the  popular 
and  not  in  its  technical  sense  (Huss  v. 
Stephens,  51  Pa.  St.  282)  ;  or  where  a  deed 
is  to  A  and  "his  associates"  (Duncan  v. 
Beard,  2  Nott  &  M.  (S.  C.)  400). 

93.  Murray  r.  Blackledge,  71  N.  C.  492, 
as  in  case  of  a  deed  to  a  copartnership  in  the 
firm-name  instead  of  to  the  individual  mem- 
bers thereof. 

94.  Jackson  r.  Hodges,  2  Tenn.  Ch.  276. 

95.  Alaimna. —  Douglass  v.  Mobile  Branch 
Bank,  19  Ala.  659. 

Michigan. —  Scofield  v.  Scofleld,  47  Mich. 
245,  10  N.  W.  356. 

Minnesota. —  Wakefield  v.  Brown,  38  Minn. 
261,  37  N.  W.  788,  8  Am.  St.  Rep.  671. 

North  Carolina. —  Asheville  Div.  No.  15, 
S.  of  T.  V.  Aston,  92  N".  C.  578. 

Texas. —  Hanrick  v.  Jackson,  55  Tex.  17. 

The  title  vests,  although  the  grantee  is  de- 
scribed by  a  wrong  baptismal  or  christian 
name.    Staak  v.  Sigelkow,  12  Wis.  234. 

96.  Stewart  v.  Sutherland,  93  Cal.  270,  28 
Pac.  947. 

97.  Brooks  v.  Ratcliif,  33  N.  C.  321. 

98.  Kinney  r.  Harrett,  46  Mich.  87,  8 
N.  W.  708. 

If  the  grantor's  name  in  a  deed  to  A  is  not 
idem  sonans  with  the  name  in  a  deed  from  A 
to  B,  B's  title  is  imperfect,  and  a  subsequent 
deed  from  A  to  B  reciting  the  facts  does  not 
cure  the  defect,  and  such  a  case  is  not  within 
a  statute  providing  that  any  person  in  whom 
the  title  of  real  estate  is  vested  who  shall 
afterward  for  any  cause  have  his  or  her  name 
changed  shall  in  any  conveyance  of  real  estate 
set  forth  the  name  in  which  he  or  she  derives 
title,  for  such  statute  does  not  cover  a  name 
erroneously  Avritten.  Peekham  v.  Stewart,  97 
Cal.  147,  31  Pac.  928. 

99.  Banks  r.  Lee,  73  Ga.  25 ;  Dunn  v. 
Games,  8  Fed.  Cas.  No.  4,176,  1  McLean  321 
[affirmed  in  14  Pet.  (U.  S.)  322,  10  L.  ed. 
476]. 

1.  Newton  v.  McKay,  29  Mich.  1. 

2.  Irwin  v.  Longworth,  20  Ohio  581. 

[Ill,  F,  3,  b,  (I)] 
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the  conveyance.^  And  a  variance  in  attacliin^  a  word  to  a  name  which  is  no  part 
thereof  will  not  vitiate,  where  it  raises  no  doubt  of  tlic  identity  of  tlie  person  and 
is  readily  accounted  for.'* 

(n)  Yarian(je  Between  ISidNATURE  and  JJehcbu-tion  in Hody  of  Jjeed. 
A  deed  signed  and  acknowledged  by  persons  not  named  therein  as  grantors  is  not 
their  deed  ;^  and  if  it  is  signed  and.  sealed  by  two  only,  one  of  whom  is  described 
in  the  instrument  as  grantor,  it  is  the  deed  of  that  one  only.^  A  deed  signed  by 
a  part  of  those  named  in  it  is  good  as  to  those  signing  it.^  And  if  one  having 
the  legal  title  gives  a  deed  purporting  to  Vje  executed  by  his  grantors,  but  it  is  in 
fact  signed  by  third  persons,  the  grantee  acquires  no  legal  title.^  If  the  variance 
is  between  the  name  written  in  the  body  of  the  deed  and  the  signature,  or 
between  such  name  so  written  and  that  signed,  or  in  the  acknowledgment,  it  may 
be  generally  stated  that  the  deed  is  not  vitiated  if  it  sufficiently  appears  that  the 
same  person  is  intended,®  especially  where  the  error  in  description  is  clearly  a 
blunder  of  the  conveyancer.^" 

(m)  Leaving  Name  Blank.  If  the  grantee's  name  is  left  in  blank  in  a 
conveyance,  the  legal  title  does  not  pass  by  the  conveyance,"  unless  the  blank  is 


3.  Aultman,  etc.,  Mfg.  Co.  f.  Richardson, 
7  Nebr.  1. 

4.  Blake  v.  Tucker,  12  Vt.  39. 

5.  Adams  v.  Medsker,  25  W.  Va.  127.  See 
also  Gaston  v.  Weir,  84  Ala.  193,  4  So.  258. 
Contra,  Elliot  v.  Sleeper,  2  N.  H.  525. 

Absence  of  wife's  name  from  granting  por- 
tion of  deed  by  herself  and  husband  does  not 
render  it  ineffectual  to  convey  her  homestead 
if  it  is  signed  by  her,  and  there  is  a  proper 
certificate  of  her  privy  examination,  showing 
that  she  executed  it  to  convey  her  homestead 
rights.  Kelton  v.  Brown,  (Tenn.  Ch.  App. 
1897)  39  S.  W.  541. 

It  is  not  a  radical  defect  that  the  grantor's 
name  fails  to  appear  in  the  body  of  the  deed. 
Hrouska  v.  Janke,  66  Wis.  252,  28  N.  W. 
166. 

Where  one  jointly  with  others  signs,  seals, 
and  delivers  an  instrument,  supposed  to  be  a 
perfect  deed,  but  his  name  appears  in  no 
other  part  thereof,  his  interest  in  the  prem- 
ises described  is  not  conveyed.  Peabody  v. 
Hewett,  52  Me.  33,  83  Am.  Dec.  486.  See 
also  Harrison  v.  Simons,  55  Ala.  510;  Batche- 
lor  V.  Brereton,  112  U.  S.  396,  5  S.  Ct.  180,  28 
L.  ed.  748. 

6.  Cox  V.  Wells,  7  Blackf.  (Ind.)  410,  43 
Am.  Dec.  98;  Merrill  v.  Nelson,  18  Minn.  360; 
Stone  V.  Sledge,  87  Tex.  49,  26  S.  W.  1068,  47 
Am.  St.  Rep.  65  [affirming  (Civ.  App.  1894) 
24  S.  W.  697] ;  Laughlin  v.  Fream,  14  W.  Va. 
322. 

7!  Colton  V.  Seavey,  22  Cal.  496. 

A  deed  to  a  son,  purporting  to  be  that  of 
a  father  and  mother  and  executed  by  the 
father  alone,  conveys  his  interest.  Goodman 
V.  Malcolm,  (Kan.  App.  1899)  58  Pac.  564. 

8.  Snyder  Church,  70  Hun  (N.  Y.)  428, 
24  N.  Y.  Suppl.  337  [affirmed  in  149  N.  Y. 
587,  44  N.  K.  1128]. 

9.  Grand  Tower  Min.,  etc.,  Co.  v.  Gill,  111 
III.  541  ;  KrHkine  v.  Davis,  25  111.  251;  Houx 
V.  iJiittccn,  68  Mo.  84;  Kupcrt  V.  IVnncr,  35 
Nebr.  587,  53  N.  W.  598,  17  I..  R.  A.  824. 

An  apparent  variance  in  LIki  iniddh^  iiiiiial 
of  oru^  ill  the  cliniii  of  title  docs  not  render 
hiH  dei'd  inoomj)(;tent,  when  he  and  his  grantee 

[III,  F.  8,  b.  (l)] 


can  prove  his  identity.  Nicodemus  v.  Young, 
90  Iowa  423,  57  N.  W.  906. 

Where  an  heir  at  law  in  one  part  of  the 
deed  describes  himself  as  agent  for  the  heirs 
of  the  deceased,  but  in  all  other  parts  speaks 
of  himself  as  the  granting  party  and  executes 
the  deed  in  his  own  name,  such  deed  should 
be  admitted  in  evidence  as  his  o\vn  deed. 
Endsley  v.  Strock,  50  Mo.  508. 

10.  Jenkins  v.  Jenkins,  148  Pa.  St.  210,  23 
Atl.  985. 

11.  California. — Arguello  v.  Bours,  67  Cal. 
447,  8  Pac.  49. 

Illinois. —  Mickey  v.  Barton,  194  HI.  440, 
62  N.  E.  802;  Westchester  F.  Ins.  Co.  v. 
Jennings,  70  111.  App.  539. 

Iowa. —  Compare  Logan  r.  Miller,  106  Iowa 
511,  76  N.  W.  1005. 

Minnesota. —  Clark  v.  Butts,  73  Minn.  361, 
76  N.  W.  199. 

South  Carolina. —  Hardin  v.  Hardin,  32 
S.  C.  599,  11  S.  E.  102. 

United  States. — Allen  v.  Withrow,  110  U.  S. 
119,  3  S.  Ct.  517,  28  L.  ed.  90. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  64. 

Exceptions  to  and  qualifications  of  the  rule 
exist,  where  after  delivery  to  the  grantee  he 
fills  in  his  name  and  the  grantor  sues  for  the 
agreed  consideration.  Devin  v.  Himer,  29 
Iowa  297.  So  where  the  grantor  writes  in  the 
grantee's  name  after  the  deed  is  acknowl- 
edged, it  is  good  between  the  parties.  Vought 
V.  Vought,  50  N.  J.  Eq.  177,  27  Atl.  489.  And 
where  the  blank  is  purposely  left  to  enable 
the  taker  to  write  in  the  grantee's  name,  and 
he  enters  into  possession  and  continues  r.s 
owner,  equitv  regards  him  as  the  owner.  Van- 
derbilt  Vanderbilt,  54  How.  Pr.  (N.  Y.) 
250.  See  also  Frayer  v.  Holtom,  8  Kan.  App. 
718,  54  Pac.  918.  The  grantee  may  also  after 
delivery  insert  the  name  of  another  for  a  con- 
sideration, who  will  own  the  fee  aa  against 
the  original  grantor  (Campbell  v.  Smith,  8 
11  nil  (N.  Y.)  6  \ulfirmvd  in  71  N.  Y.  26,  27 
Am.  lU'p.  5])  and  the  deed  is  valid  where  the 
grjiiitcc's  name  is  given  in  the  recital  and  it 
is  clearly  evident  that  the  blank  space  wa.s 
left  by  mistake  (llenniges  V.  Paschke,  9  N.  I). 
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filled  by  a  person  having  authority  to  do  so  before  the  deed  is  actually  delivered 
by  the  grantor.^^ 

e.  Recitals.  An  erroneous  recital  does  not  affect  the  operation  of  the  deed.'^ 
So  if  the  recitals  show  more  land  than  is  intended  to  be  conveyed  the  deed  is  not 
void  but  is  good  as  far  as  it  is  correct.^^  If  the  recital  is  incorrect  there  is  no 
obligation  to  execute  the  deed.^^  In  case  a  deed  is  made  in  performance  of  a 
decree  it  is  good  without  reciting  such  decree,  where  such  decree  could  add  noth- 
ing to  the  validity  of  the  conveyance.^'' 

d.  Consideration."  Although  a  deed  ordinarily  states  the  consideration,'^  and 
the  expression  of  a  valuable  consideration  is  essential  to  a  deed  of  bargain  and 
sale,"  yet  a  conveyance  may  be  operative  and  of  binding  effect  even  though 
the  consideration  is  not  expressed  therein.^"    Nor  need  the  amount  of  the  con- 


489,  84  N.  W.  350,  81  Am.  St.  Rep.  588.  And 
see  Fletcher  v.  Mansur,  5  Ind.  267 ) . 

An  objection  that  the  grantee's  name  was 
inserted  after  delivery  cannot  be  made  by  one 
not  claiming  through  or  in  right  of  the 
grantor.    McNab  v.  ioung,  81  111.  11. 

Where  one  claiming  to  have  a  purchaser 
fraudulently  obtains  possession  of  the  deed 
on  the  pretense  of  examining  it  and  inserts 
a  grantee's  name  in  the  blank,  such  grantee 
obtains  no  title.  Golden  v.  Hardesty,  93  Iowa 
C22,  61  N.  W.  613. 

13.  Illinois. —  Mickey  v.  Barton,  194  111. 
446,  62  N.  E.  802. 

Kansas. —  El  Dorado  Exeh.  Nat.  Bank  v. 
Fleming,  63  Kan.  139,  65  Pac.  213. 

Missouri. —  Thummel  v.  Holden,  149  Mo. 
677,  51  S.  W.  404;  Farmers'  Bank  v.  Worth- 
ington,  145  Mo.  91,  46  S.  W.  745. 

Pennsylvania. — Bell  v.  Kennedy,  100  Pa.  St. 
215. 

Texas. —  Schleicher  v.  Runge,  ( Civ.  App. 
1896)  37  S.  W.  982. 

United  States. —  Allen  v.  Withrow,  110 
U.  S.  119,  3  S.  Ct.  517,  28  L.  ed.  90. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  64;  and 
infra,  III,  G,  1,  b. 

An  agent  of  the  grantor  with  whom  a  deed 
executed  in  blank  has  been  left  with  authority 
to  fill  out  the  blanks  before  delivery  may  by 
so  doing  render  the  deed  effective.  McC'lung 
r.  Steen,  32  Fed.  373.  See  Adamson  v.  Hart- 
man,  40  Ark.  58;  Wilkins  v.  Tourtellott,  28 
Kan.  825. 

Where  a  blank  was  not  filled  in  for  seven 
years  by  the  equitable  grantee  authorized  to 
fill  in  any  person's  name,  the  legal  title  is 
vested  in  the  grantee,  except  as  to  a  portion 
of  the  land  sold  to  one  without  notice  of  the 
deed.  McClain  v.  McClain,  52  Iowa  272,  3 
N.  W.  60. 

13.  Ilattan  v.  Dew,  7  N.  C.  260.  So  if  the 
recital  as  to  the  parties  differs  from  the  re- 
maining parts  of  the  deed,  but  agrees  with 
the  acknowledgment,  it  controls  sufficiently 
to  pass  title  with  respect  to  said  parties. 
Hawkins  v.  Gould,  3  Harr.  &  J.  (Md.)  243. 

Recital  as  to  capacity  to  execute. —  Where 
a  grantor  has  power  to  execute  a  deed  so  that 
it  is  valid,  an  erroneous  recital  as  to  the 
capacity  in  which  she  executes  it  does  not 
alter  its  validity.  Williams  v.  Hardie,  (Tex. 
Civ.  App.  1892)  21  S.  W.  267. 

14.  Hawkins  v.  Hudson,  45  Ala.  482. 


15.  Hartley  i-.  Burton,  L.  R.  3  Ch.  365,  16 
Wkly.  Rep.  876. 

16.  Games  v.  Dunn,  14  Pet.  (U.  S.)  322, 
10  L.  ed.  476. 

17.  As  to  necessity  of  consideration  see 
supra,  III,  E,  1. 

18.  A  statement  of  a  valuable  considera- 
tion is  of  service,  because  a  court  of  equity 
in  respect  to  contracts  concerning  lands  acts 
on  valuable  considerations  and  representa- 
tions.   Leonard  v.  Springer,  98  111.  App.  530. 

Specifying  a  valuable  consideration  in  a 
deed  does  not  preclude  the  determination  by 
the  jury  of  the  question  whether  it  is  real  or 
fictitious,  where  creditors'  rights  are  con- 
cerned. Doe  V.  Hatfield,  4  N.  Brunsw.  122. 
See  also  Doe  v.  Nevers,  18  N.  Brunsw.  627. 

19.  Okison  v.  Patterson,  1  Watts  &  S. 
(Pa.)  395. 

An  instrument  is  void  which  grants  to  a 
certain  person  a  lot  to  use  or  dispose  of  as 
may  seem  best  to  him,  without  reciting  any 
consideration.    Stafford  v.  Lick,  10  Cal.  12. 

A  pecuniary  consideration  mentioned  in 
the  first  part  of  a  deed  of  bargain  and  sale 
extends  to  any  land  conveyed  in  the  deed  to 
the  person  who  paid  the  consideration.  Jones 
f.  Ruflin,  14  N.  C.  404. 

If  the  statute  makes  price  essential  to  a 
contract  of  sale,  a  deed  which  expresses  the 
consideration  as  "  good  conduct,"  and  "  as  a 
payment  "  for  good  services,"  does  not  suffi- 
ciently state  the  price.  Kleinpeter  v.  Harri- 
gan,  21  La.  Ann.  196. 

20.  Goad  r.  Moulton,  67  Cal.  536,  8  Pac. 
63;  Ruth  v.  Ford,  9  Kan.  17;  Boynton  v. 
Rees,  8  Pick.  (Mass.)  329,  19  Am.  Dec.  326; 
Jackson  v.  Dillon,  2  Overt.  (Tenn.)  261. 

In  case  of  a  covenant  to  stand  seized  to 
uses,  a  consideration  of  blood  and  affection 
need  not  be  named  in  the  deed.  It  is  suffi- 
cient if  it  can  be  inferred  from  the  relation 
of  the  parties.  French  v.  French,  3  N.  H. 
234. 

A  quitclaim  deed  without  a  valuable  con- 
sideration expressed  in  it  is  valid  as  between 
the  parties.   Rogers  v.  Hillhouse,  3  Conn.  398. 

An  omission  to  recite  the  consideration  of 
a  transfer  indorsed  on  a  deed  does  not  make 
it  ineffective  to  convey  title  if  otherwise  suffi- 
cient. Tutt  V.  Morgan,  (Tex.  Civ.  App.  1898) 
46  S.  W.  122. 

Receipt  attached. —  A  deed  is  good  if  there 
is  a  receipt  for  the  amount  of  the  considera- 
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sideratiou  of  the  conveyance  be  stated  in  the  conveyuTice  in  order  to  make  it  a 
valid  one  and  jmss  tlic  title.'''-' 

6.  Operative  Words,  The  thing  and  the  estate  granted  may  be  granted  eitljer 
by  words  contained  in  the  premises  or  in  the  /i,ahendu7a  and  Unendv/in.lf^  and, 
although  there  are  no  words  of  grant  in  tlie  premises,  yet  if  from  the  other  oper- 
ative words  of  the  deed  the  intent  to  pass  a  fee  is  manifest  tlie  deed  is  sufficient.^ 
Certain  technical  words  are,  however,  generally  used  to  pass  the  interest  intended 
to  be  conveyed,  although  other  equivalent  words  may  be  sufficient.^'    It  has  also 


tioii  siibjoiiied.  Hartley  r.  McAnultv,  4 
Yeates  (Pa.)  9,5,  2  Am.  Dec.  39G. 

Under  the  Mexican  law,  before  the  acqui- 
sition of  California  by  the  United  States,  it 
was  not  necessary  that  a  deed  express  a  con- 
sideration in  order  to  pas's  title  to  the  prem- 
ises. Schmitt  V.  Giovanari,  4.3  Cal.  617  ;  De 
Merle  v.  Mathews,  26  Cal.  455;  Havens  v. 
Dale,  18  Cal.  359. 

21.  Dowry  t.  Harvard,  35  Ind.  170,  9  Am. 
Rep.  076. 

In  a  deed  of  bargain  and  sale  the  amount 
of  the  consideration  need  not  be  stated  (Oki- 
son  r.  Patterson,  1  Watts  &  S.  (Pa.)  395), 
although  a  purchaser  is  not  bound  to  accept 
such  a  deed  where  there  is  a  blank  left  for 
the  amount,  even  thoiigh  the  grantors  have 
authorized  an  agent  to  fill  the  blank  (Moore 
V.  Bickham,  4  Binn.  (Pa.)  1). 

Where  there  is  an  expressed  consideration 
of  money,  but  the  amount  is  left  blank,  such 
amount  is  of  no  importance  in  a  deed  which 
by  the  terms  thereof  may  operate  either  as  a 
feoffment  or  a  bargain  and  sale.  Wortman 
r.  Ayles,  12  N.  Brunsw.  63. 

Words  in  a  deed  "  a  cerl;ain  sum  of  money 
in  hand  paid  "  are  sufficient,  without  stating 
the  amount.  Jackson  v.  Schoonniaker,  2 
Johns.  (N.  Y.)  230. 

22.  Kenworthy  v.  Tullis,  3  Ind.  90. 

23.  Bridge  t.  Wellington,  1  Mass.  219. 
Any  language  showing  an  intent  to  convey 

or  mortgage  is  sufficient.  Horton  v.  Murden, 
117  Ga.  72,  43  S.  E.  786. 

24.  A  labama. —  Magee  i'.  Fisher,  8  Ala. 
320,  "  indenture,"  "  covenant,"  "  demise," 
"  and  to  farm  let,"  usually  found  in  deeds, 
are  not  technical. 

California. —  Schmitt  v.  Giovanari,  43  Cal. 
617  (Spanish  word  "  cedo  "  was  sufficient  be- 
fore acquisition  of  California  by  the  United 
States,  to  pass  title  to  land)  ;  San  Francisco, 
etc.,  R.  Co.  K.  Oakland,  43  Cal.  502  ("grant" 
is  a  generic  term  applicable  to  tlie  transfer  of 
all  classes  of  real  j^roperty,  and  is  sufficient 
to  convey  an  estate  in  a  corporeal  heredita- 
ment). 

//Zinois.— Jolinson  r.  Filson,  118  111.  219, 
8  N.  E.  318,  the  words  "J  .  .  .  have  this  day 
bargained,  and  do  grant,  bargain,  sell,  and 
conlirm"  are  adequate. 

loita. —  Pioraon  v.  Armstrong,  1  Iowa  282, 
03  All).  Dec.  440,  "give"  will  pass  real  estate 
in  a  (h'cd  of  gift.  "  Have  granted  "  is  as  good 
as  "  do  hcreliy  grant." 

Kc.nlw.hii. —  Patterson  r.  Carneal,  3  A.  K. 
Marsh.  (il8,  13  Am.  Dec.  208,  tlie  word  "con- 
vey "  anioiiiils  to  a  grant  and  pasHea  title. 

MisNhs-ii/jpi. —  l''airley  V.  Fairley,  34  Miss. 
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18,  "give,  grant,  and  release"  amount  to  an 
estoppel,  if  not  to  a  conveyance. 

Neio  llampnhin'. —  Pray  v.  Great  V'^alls  Mfg, 
Co.,  38  N.  H.  442  ("embraces,"  in  a  clause, 
"  embraces  all  t)je  mill  privileges,"  is  not  a 
term  of  grant  so  as  to  include  a  mill  privilege 
not  included  in  tlie  land  conveyed  by  metes 
and  bounds)  ;  Hutchins  r.  Carleton,  19  X.  H. 
487  (the  words  "assign  and  make  over"  are 
sufficient  to  pass  a  freehold)  ;  Gordon  v.  Hay- 
wood, 2  N.  H.  402  ("quit"  is  tantamount  ta 
"sell"  or  "  release,"  and  will  pass  the  land). 

Neiu  Yor/c— Lynch  v.  Livingston,  0  N.  Y. 
422  ("remise,  release  and  quitclaim,"  to  a 
gi-antee  not  in  possession,  are  effectual  as 
v^ords  of  bargain  and  sale)  ;  Pickert  v.  Win- 
decker,  73  Hun  476,  26  N.  Y.  Suppl.  437  fthe- 
words  "  sell,  set  over,  transfer,  and  assign  all 
his  right,  title,  and  interest  "  are  sufficient  to 
convey  a  contingent  remainder  j  :  Jackson  i:. 
Root,  18  Johns.  60  (words  "I  hereby  make- 
over and  confirm  unto  them  and  their  heirs  " 
are  sufficient  to  raise  a  use  and  to  convey  to 
the  bargainee  in  fee)  ;  Jackson  v.  Alexander, 
3  -Johns.  484,  3  Am.  Dec.  517  ("make  over 
and  transfer "  pass  lands  by  waj'  of  bargain 
and  sale ) . 

Oregon. —  Lambert  v.  Smith,  9  Greg.  185, 
"  convey  "  is  equivalent  to  "'  grant." 

South  Carolina. —  Folk  f.  Varn,  9  Rich.  Eq. 
303,  where  property  is  to  "  go  to  "  others  in 
a  certain  event,  it  is  a  sufficient  conveyance 
on  the  happening  of  the  event. 

South  Dakota. — Evenson  r.  Webster,  3  S.  D.. 
382,  53  N.  w.  747,  44  Am.  St.  Rep.  802, 
"  give  may  be  substituted  where  the  word 
"  grant  "  or  other  terms  used  in  conveyancing 
land  are  omitted,  and  the  instrument  will  be 
valid  under  Comp.  Laws,  §  3247. 

ycz-fls.— Threadgill  v.  Bickerstaflf,  87  Tex. 
520,  29  S.  W.  757,  the  words,  I  "  hereby  re- 
linquish unto  the  said "  assignee  "  all  tlie 
privileges  thereunto  belonging,"  gives  to  the 
assignee  all  the  right  of  a  locator  in  land, 
the  latter  being  the  grantor  o:  the  assignor. 

Yirqinia. —  Harman  v.  Stearns,  95  Va.  58, 
27  S.  "E.  001. 

West  Virginia. —  ('liapman  V.  Charter,  48 
W.  Va.  709,  34  S.  E.  708,  "  convey"  is  equiva- 
lent in  effect  to  "  grant,"  imder  a  statute  sug- 
gesting a  general  form  for  a  deed  to  convey 
the  grantor's  interest. 

KngUind. —  Shove  r.  Pineke,  5  T.  R.  124,. 
310  (tlio  words  "limit  and  appoint"  may 
pass  reversion)  ;  Bernard  r.  Winchester,  LolVt 
401,  2  VV.  Bl.  930,  3  Wils.  C.  P.  458.  485 
("exchange"  is  necessary  for  an  instrument 
to  operate  as  an  exchange).  See  also  Beard 
r.  VVestcott,  5  B.  (StvUd.  801,  7  E.  C.  L.  435,  5 
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been  lield  that,  so  long  as  creditors  and  hona  fid-e  purchasers  are  not  defrauded, 
any  words  signityiiig  an  intention  to  sell  or  give  hind  will  pass  the  title.^  If  a 
specific  purpose  is  intended,  comprehending  a  beriehcial  use  and  enjoyment, 
words  which  describe  that  pur])ose  will  be  sufficient.-" 

f.  Daseription  of  Property^' — (i)  Sub'FICIENCY  Gejsteral.  Courts  are  not 
inclined  to  insist  upon  that  accuracy  of  description  in  deeds  inter  partes  as  is 
required  in  sheriff's  deeds  or  other  tJ'ansfers  of  property  in  inviturn?'^  A  deed, 
however,  to  ba  operative  must  contain  some  description  or  designation  of  the  land 
intended  to  be  conveyed.''^'*  A  conveyance  is  also  presumed  to  be  made  with  ref- 
erence to  the  state  or  condition  of  the  premises  at  the  time,  and  if  the  description 
is  sutficient  when  made  no  subsequent  change  in  conditions  can  invalidate  it.^^ 

(ri)  General  Rules  and  pRmaiPLES.  The  want  of  a  description  of  the 
subject-matter,  so  as  to  denote  upon  the  instrument  what  it  is  in  particular,  or  of 
a  reference  to  something  else  which  will  render  it  certain,  is  a  defect  which  makes 
the  deed  wholly  inoperative.^'  A  conveyance  is  also  void  if  the  description 
therein  is  too  vague  and  uncertain      but  to  liave  this  effect  the  ambiguity  must 


Tiumt.  .393,  1  E.  C.  L.  20G,  24  Rev.  Rep.  553 ; 
Brundenell  v.  Eiwes,  1  East  442,  7  Ves.  Jr. 
382,  G  Rev.  Rep.  310,  32  Eng.  Reprint  155. 

0«y((7(/a.— Hjortli  v.  Smith,  5  Brit.  Col. 
369;  Doe  v.  Jardine,  2  N.  Brunsw.  142. 
'■  remise,  release,  and  quitclaim "  is  a  good 
convevanee. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  56. 

Words  of  grant  or  transfer  are  necessary. 
Webb  r.  Mullins,  78  Ala.  Ill;  Hummelman 
r.  Mounts,  87  Ind.  178;  McKinney  r.  Settles, 
31  Mo.  541;  Brown  v.  Manter,  21  N.  H.  528, 
53  Am.  Dec.  223. 

The  words  "  do  hereby  release,  demise,  and 
forever  quitclaim  "  are  sufficient  to  constitute 
a  quitclaim  to  the  grantee,  his  heirs  and  as- 
signs. Brady  r.  Spurck,  27  111.  478;  McCon- 
nel  r.  Reed,  5  111.  117,  38  Am.  Dec.  124.  See 
also  Ro\ve  v.  Beckett,  30  Ind.  154,  95  Am.  Dec. 
676. 

25.  Pierson  v.  Ai-nistrong,  1  Iowa  282,  63 
Am.  Dec.  440. 

26.  Johnson  r.  Ravner,  6  Gray  (Mass.) 
107. 

27.  As  to  sufficiency  of  description  in  ex- 
ecutory contract  to  convey  see  Vendor  and 
Purchaser. 

28.  Carter  r.  Holman,  60  Mo.  498. 

29.  Wilson  v.  Johnson.  145  Ind.  40,  38 
N.  E.  38,  43  N.  E.  930 ;  Bailey  v.  White,  41 
X.  H.  337. 

30.  Sengf elder  v.  Hill,  21  W^ash.  371,  58 
Pac.  250. 

31.  Ken  r.  Robeson,  40  N.  C.  373.  See  also 
Briee  r.  Sheffield,  118  Ga.  128,  44  S.  E.  843. 

32.  California.— Brandon  r.  Leddy,  67  Cal. 
43.  7  Pac.  33;  People  v.  Klumpke,  41  Cal. 
263. 

Georgki. —  Huntress  v.  Portwood,  116  Ga. 
351,  42  S.  E.  513. 

lUinois. —  Carter  v.  Barnos,  26  111.  454. 

loica. —  Boyd  v.  Ellis,  11  Iowa  97;  Glean 
V.  Malony,  4' Iowa  314. 

Kaiisa.i. —  Hamilton  v.  Ogee,  10  Kan.  App. 
241.  62  Pac.  708. 

Massachusetts. —  Worthington  v.  Hylyer,  4 
Mass.  196. 

Missouri. —  Campbell  v.  Johnson,  44  Mo. 
247 ;  Holme  v.  Strautman,  35  Mo.  293. 


Neio  York. —  Jackson  r.  Ransom,  18  Johns. 
107. 

North  Carolina. — Deaver  v.  Jones,  114  N.  C. 
649,  19  S.  E.  637;  Proctor  r.  Pool.  15  N.  C. 
670. 

Texas. —  Howard  v.  North,  5  Tex.  2S0,  51 
Am,  Dee.  769;  Herman  v.  Likens,  (Civ.  App. 
1896)  37  S.  W.  981. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  65. 

If  the  deed  makes  clear  v/hat  is  granted  it 
is  not  void  for  uncertainty.  Pearse  r.  Owens, 
3  N.  C.  234. 

That  landmarks  have  become  so  obliterated 
by  the  lapse  of  time  that  the  land  cannot  be 
located  does  not  make  a  deed  void  for  un- 
certainty. Nixon  r.  Porter,  34  Miss.  697,  69 
Am.  Dec.  408. 

Uncertainty  in  starting-point.— A  deed  may 
be  void  for  uncertainty  in  the  place  of  the 
beginning  of  the  boundaries  (Prv  v.  Pry,  109 
111.  466;  Mann  r.  Taylor,  49  N.  C.  272,  69 
Am.  Dec.  750)  ;  but  a  valid  deed  may  be 
made  without  stating  any  natural  object  as 
being  the  beginning  of  its  first  line,  if  there 
be  a  boundary  at  the  termination  thereof 
(Wilson  V.  Inioes,  6  Gill  (Md.)  121).  The 
description  will,  however,  be  sufficient  if  such 
starting-point  can  be  reasonably  identified 
(Douthit  V.  Robinson,  55  Tex.  69)  or  ascer- 
tained from  the  entire  description  (Holston 
V.  Needles,  115  111.  461,  5  N.  E.  530;  Chiniquy 
V.  Chicago  Catholic  Bishop,  41  111.  148)  or 
established  by  extrinsic  evidence  (Allen  v. 
Sallinger,  108  N.  C.  159,  12  S.  E.  896)  ;  and 
in  case  of  doubtful  initial  points,  if  one  only 
will  fit  the  description  so  as  to  cover  the  land 
that  one  will  be  sufficient  (Wilkins  v.  Tour- 
tellott,  28  Kan.  825). 

Where  only  "  a  stake  "  fixes  the  beginning 
and  all  the  corners,  the  deed  is  invalid.  Bar- 
ker r.  Southern  R.  Co.,  125  N.  C.  596,  34 
S.  E.  701,  74  Am.  St.  Rep.  658. 

Deeds  not  void  for  uncertainty  of  descrip- 
tion.—  Indiana. —  Dale  v.  Travelers'  Ins.  Co., 
89  Ind.  473. 

Maine. —  Carter  v.  Clark,  92  Me.  225,  42 
Atl.  398;  Day  v.  Hooper,  51  Me.  178. 

Mississippi. —  Jenkins  v.  Bodley,  Sm.  &  M. 
Ch.  338. 
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appear  on  the  face  of  the  instrument.^''  The  office  of  a  description,  however,  is 
not  to  identify  the  land  but  to  afford  the  means  of  identification,  and  when  thia 
is  done  it  is  sufficient.'*''  Generally  therefore  any  description  is  sufficient  by  wliich 
the  identity  of  the  premises  can  be  established.'"'  A  con  veyance  is  also  good,  if 
the  description  can  be  made  certain  within  the  terms  of  the  instrument,'^'  for  the 
maxiui,  id  certum  est  quod  certum  reddi  potest,  applies.^''  Extrinsic  facts  pointed 
out  in  the  description  may  also  be  resorted  to  to  ascertain  the  land  conveyed,'**  and 
the  property  may  be  identified  by  extrinsic  evidence,  as  in  the  case  of  records 
of  the  county  where  the  land  is  situate.'''^  Again  where  all  the  particulars  in  a 
description  are  essential,  the  description  in  the  deed  must  agree  with  every  par- 
ticular or  nothing  will  pass  ;  but  where  they  are  not  all  essential,  and  it  does  not 
so  agree,  yet  if  there  is  sufficient  to  identify  the  estate  granted  the  deed  will  be 
good.*°  If  part  of  the  description  is  proven  inconsistent  on  being  applied  to  the 
premises  it  does  not  vitiate  the  deed,  the  interest  being  apparent.*' 

(ill)  Manner  of  Designation.  The  property  intended  to  be  conveyed  may 
be  designated  by  the  descriptive  name  of  the  tract by  which  it  is  generally 
known,*^  or  well  known,**  or  can  be  identified,*"'  or  where  there  is  no  other  tract 


New  York. —  Pope  v.  Levy,  54  N.  Y.  App. 
Div.  495,  66  N.  Y.  Suppl.  1028;  Ne-Ha-Sa-Ne 
Park  Assoc.  v.  Lloyd,  25  Misc.  207,  55  N.  Y. 
Suppl.  108. 

Texas. —  Knowles  v.  Torbitt,  53  Tex.  557  ; 
Mass  V.  Bvomberg,  28  Tex.  Civ.  App.  145,  66 
S.  W.  468. 

33.  Campbell  v.  Johnson^  44  Mo.  247.  See 
also  Isaac  v.  Clarke,  2  Gill  (Md.)  11. 

34.  Works  v.  State,  120  Ind.  119,  22  N.  E. 
127. 

35.  Stevens  v.  Wait,  112  111.  544;  English 
V.  Roche,  6  Ind.  62;  Berry  v.  Wright,  14  Tex. 
270;  Gates  v.  Paul,  117  Wis.  170,  94  N.  W. 
55. 

If  a  surveyor  can  locate  the  land  from  the 
description  it  is  sufficient.  Campbell  v.  Car- 
ruth,  32  Fla.  264,  13  So.  432;  Smiley  v.  Fries, 
104  111.  416;  Pennington  v.  Flock,  93  Ind. 
378 ;  Oxford  v.  White,  95  N.  C.  525. 

If  the  description  affords  sufficient  means 
of  ascertaining  and  identifying  the  land  in- 
tended to  be  conveyed  it  is  sufficient.  Armijo 
V.  New  Mexico  Town  Co.,  3  N.  M.  244,  5  Pac. 
709. 

If  what  the  grantor  intended  to  convey  is 
shown  so  as  to  make  its  identification  prac- 
ticable the  description  is  sufficient.  Andrews 
r.  Murphy,  12  Ga.  431. 

36.  Tucker  r.  Allen,  16  Kan.  312.  See  also 
Horton  v.  Murden,  117  Ga.  72,  43  S.  E.  786. 

37.  Hutland  1?.  Co.  v.  Chaffee,  71  Vt.  84, 
42  Atl.  984,  48  Atl.  699.  See  also  Armstrong 
V.  Mudd,  10  B.  Mon.  (Ky.)  144,  50  Am.  Dec. 
545;  Lolin'  V.  Germer,  37  Tex.  578;  Camley 
r.  Stanfiold,  10  Tex.  546,  GO  Am.  Dec.  219; 
Miller  r.  Mann,  55  Vt.  475. 

Uncertainty  is  immaterial  if  tlie  premises 
can  be  identified  liy  iihmiis  of  tlie  description 
in  connection  willi  (iMicr  coiiNcyiinces,  jilats, 
lines,  oi-  records  well  known  in  (lie  neiglibor- 
liood  or  on  (ile  in  pulilic  ollices.  Pittsburgh, 
etc.,  i:,.  (,'().  r.  licck,  152  ind.  421,  53  N.  E. 
4,'!!). 

38.  'i"iiivcller,s'  Ins.  Co.  v.  Yount,  98  Ind. 
454.  See  also  Fudicker  v.  East  Riverside 
Irr.  Dist.,  109  Cal.  29,  41  Pac.  1024. 

39.  i'icrsoM  r.  Wiuiger,  (Tex.  Suj).  1899)  53 
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S.  W.  1012  [reversing  (Civ.  App.  1899)  51 
S.  W.  869].  See  also  McWhirter  v.  Allen,  1 
Tex.  Civ.  App.  649,  20  S.  W.  1007. 

If  the  land  can  be  identified  by  parol  the 
deed  is  not  void.  Adkins  v.  Moran.  67  Mo. 
100;  Shewalter  v.  Pirner,  55  Mo.  218. 

Where  land  is  described  by  the  number  of 
acres,  grant,  and  county,  without  other  de- 
scription, and  the  grantor  owned  at  the  date 
of  the  grant  that  or  a  less  number  of  acres 
the  deed  will  be  sufficient  to  pass  the  land, 
such  facts  being  shown.  Blackbui'n  v.  Mc- 
Donald, 1  Tex.  Unrep.  Cas.  355. 

40.  Eoberts  r.  Grace,  16  Minn.  126. 
Land  will  pass,  although  it  does  not  agree 

with  some  of  the  particulars,  if  the  descrip- 
tion be  sufficient  to  ascertain  the  land  in- 
tended to  be  convej'ed.  Lyman  v.  Loomis,  5 
N.  H.  408. 

41.  Hull  V.  Fuller,  7  Vt.  100. 

42.  Borchard  r.  Eastwood,  (Cal.  1901)  65 
Pac.  1047 ;  Murray  r.  Tulare  Irr.  Co.,  120 
Cal.  311,  49  Pac.  5'63,  52  Pac.  586;  Gwvnn  v. 
Thomas,  2  Gill  &  J.  (Md.)  420;  Vaughan  v. 
Swayzie,  56  Miss.  704.  See  also  Whitney 
r.  Buckman,  13  Cal.  536. 

A  deed  is  not  necessarily  void  where  the 
land  is  described  by  a  general  name  or  desig- 
nation.   Tucker  v.  Field,  51  Miss.  191. 

43.  Murrav  v.  Tulare  Irr.  Co.,  120  Cal. 
311,  49  Pac"  563,  52  Pac.  586;  Charles  \: 
Patch,  87  Mo.  450. 

Where  there  is  no  proof  that  any  particu- 
lar portion  of  the  land  was  known  by  the 
name  given  the  description  is  too  indefinite. 
McGlawhorn  v.  Worthington,  98  N.  C.  199, 
3  S.  E.  633. 

44.  Haley  v.  Amestoy,  44  Cal.  132;  Teth- 
crow  r.  Anderson,  (i3  Mo.  96. 

Description  by  metes  and  bounds  is  not 
necessary,  wliere  the  ])reniises  are  well  known 
bv  name.  Lennig  v.  White,  (Va.  1894)  20 
S.  E.  831. 

45.  Trentman  r.  Nell,  124  Ind.  .503,  24 
N.  E.  895;  Coleman  r.  Manhattan  Bench  Imp. 
Co.,  94  N.  Y.  229  \a/}irminp  26  Ilun  5251. 
See  also  Eufala  Nat.  Bank  y.'Pruett,  128  Ala. 
470,  30  So,  731. 
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of  the  same  name  in  that  locality even  though  there  are  defects  in  other  parts 
of  the  description/'''  The  designation  naay  also  be  by  name  and  number,  which 
can  be  identitied,^^  by  a  specific  number,^"  by  figures  and  abbreviations/''  or  by 
specifying  sections,  including  subdivisions  or  fractional  parts  thereof,  the  ranges, 
townships,  and  relative  points  of  the  compass  for  identiiication.^'  Again  the  land 
conveyed  may  be  described  as  bounded  by  natural  or  artificial  objects,''^  as  adjoin- 
ing lands  of  certain  persons  or  near  a  certain  place,^^  as  being  all  of  the  grantor's 


If  the  designation  is  by  name,  coupled  with 
reference  to  other  papers,  and  the  hand  is 
not  located,  and  it  does  not  appear  with  cer- 
tainty what  is  intended  to  be  conveyed,  the 
deed  is  void.  Blessing  v.  House,  3  Gill  &  J. 
(Md.)  290. 

"  Lot  36  in  the  town  of  Webb "  is  suffi- 
ciently certain  in  a  trust  deed,  ^^•here  it  can 
be  identified  by  other  matter  in  the  deed  and 
acknowledgment.  Wilkinson  v.  Webb,  75 
Miss.  403,  23  So.  ISO. 

46.  Murray  r.  Tulare  Irr.  Co.,  120  Cal. 
311,  49  Pac.  563,  52  Pac.  586;  Paroni  v.  Elli- 
son, 14  Nev.  60;  Harkey  r-.  Cain,  69  Tex.  146, 
6  S.  W.  637;  Bur'^hard  v.  Record,  (Tex.  1891) 
17  S.  W.  241. 

47.  Murrav  r.  Tulare  Irr.  Co.,  120  Cal. 
311.  49  Pac'  563,  52  Pac.  586. 

48.  Stanley  c.  Green,  12  Cal.  148. 

49.  Smith  r.  Wilson,  99  Ga.  276,  25  S.  E. 
637. 

50.  Harrington  v.  Fish,  10  Mich.  415;  Du- 
pree  r.  Frank,  (Tex.  Civ.  App.  1897)  39  S.  W. 
988. 

51.  rVlnhama. —  Bromberg  r.  Smee,  130  Ala. 
601,  30  So.  483;  Scheuer  v.  Kelly,  121  Ala. 
323,  26  So.  4;  Cottingham  v.  Hill,  119 
Ala.  353,  24  So.  552,  72  Am.  St.  Rep.  904. 

Arkansas. —  Walker  v.  David,  68  Ark.  544, 
GO  S.  W.  418. 

lUinois. —  Evans  v.  Gerry,  174  111.  595,  51 
N.  E.  615;  Hayden  v.  McCloskey,  161  111. 
351,  43  N.  E.  1091. 

/oica.— Egan  v.  Fountain  (1899)  78  N.  W. 
912. 

Mississippi. —  McCrcady  v.  Landsdale,  58 
Miss.  877. 

Xcbraska.—  De  Long  v.  Olsen,  63  Nebr.  327, 
88  N.  W.  512. 

yeiD  York. — -Wallace  v.  Curtis,  29  Misc. 
415,  01  N.  Y.  Suppl.  994. 

'Wisconsin. —  Mendota  Club  v.  Anderson, 
101  Wis.  479,  78  N.  W.  185. 

Canada. —  Abell  i".  McLaren,  13  Manitoba 
L.  Rep.  463. 

A  deed  is  void  which  describes  land  as 
three  and  five  hundredths  acres  of  un- 
platted land  in  an  addition  to  G,  situated  on 
the  east  side  of  the  southwest  one  fourth  of 
the  southwest  one  fourth  of  section  28,  town- 
ship 9  south,  of  range  20  west.  Cooper  v. 
Newton,  68  Ark.  150,  56  S.  W.  867. 

There  is  no  objection  in  a  deed  to  the 
pbrase  "  the  south  one-fourth  "  or  "  the  south 
10  acres  "  of  a  government  subdivision.  Mc- 
Cartnev  (.  Deniiison,  101  Cal.  252,  35  Pac. 
766. 

52.  California. —  Havens  r.  Dale,  18  Cal. 
359;  Stanley  r.  Green,  12  Cal.  148. 

Georgia. —  Parker  v.  Salmons,  101  Ga.  160, 
28  S.  E.  681,  65  Am.  St.  Rep.  291. 
[35] 


Illinois. —  Smiley  v.  Fries,  104  111.  416. 

Indiana. —  Pence  r.  Armstrong,  95  Ind.  191. 

Louisianu. —  Bryan  r.  Wisner,  44  La.  Ann. 
832,  11  So.  290. 

Maine. —  Cilley  v.  Childs,  73  Me.  130. 

Massachusetts. —  Ward  v.  Bartholomew,  G 
Pick.  409. 

Michigan. —  Des  Jardins  v.  Thunder  Bav 
River  Boom  Co.,  95  Mich.  140,  54  N.  W. 
718. 

Missouri. —  Coe  v.  Ritter,  86  Mo.  277 ; 
Burnam  v.  Banks,  45  Mo.  349. 

Pennsylvania. —  Twibill  v.  Lombard  St., 
etc..  Pass.  R.  Co.,  3  Pa.  Super.  Ct.  487,  40 
Wkly.  Notes  Cas.  134. 

Texas. —  Norton  v.  Conner,  (Sup.  1890)  14 
S.  W.  193;  Nve  v.  Moody,  70  Tex.  434,  8 
S.  W.  606. 

Wisconsin. —  Coats  v.  Taft,  12  Wis.  388. 

United  States. —  Cox  v.  Hart,  145  U.  S. 
376,  12  S.  Ct.  962,  36  L.  ed.  741;  U.  S.  v. 
Peralta,  19  How.  343,  15  L.  ed.  678;  Winni- 
pisiogee  Paper  Co.  v.  New  Hampshire  Land 
Co.,  59  Fed.  542. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  79. 

Failure  to  name  the  meridian  from  which 
the  to^^'nship  and  range  were  numbered  will 
not  invalidate,  as  the  courts  take  judicial 
notice  of  the  meridian.  Harrington  i'.  Gold- 
smith, 136  Cal.  168,  68  Pac.  594. 

If  the  land  is  incapable  of  identification 
from  such  boundaries  and  no  other  means  of 
ascertainment  are  afforded  the  deed  will  be 
inoperative.  Holley  v.  Curtis,  3  How.  (Miss.) 
230;  Holmes  v.  Sapphire  Valley  Co.,  121 
N.  C.  410,  28  S.  E.  545;  Coker  v.  Roberts,  71 
Tex.  597,  9  S.  W.  665;  Hartshorn  r.  Wright, 
11  Fed.  Cas.  No.  6,169,  Pet.  C.  C.  64;  Le 
Franc  v.  Richmond,  15  Fed.  Cas.  No.  8,209, 
5  Sa\vy.  601. 

53.  Hanly  v.  Blackford,  1  Dana  (Ky.)  1, 
25  Am.  Dec.  114  (adjoining  land  of  vendee)  ; 
Simpson  ik  Blaisdell,  85  Me.  199,  27  Atl.  101, 
35  Am.  St.  Rep.  348  ( "  near  or  at " )  ;  Webb 
V.  Cummings,  127  N.  C.  41,  37  S.  E.  154  (on 
the  east  side  of  a  certain  tract)  ;  McGlawhorn 
V.  Worthing-ton,  98  N.  C.  199,  3  S.  E.  633  (ad- 
joining) ;  Hinton  v.  Roach,  95  N.  C.  106  (ad- 
joining) ;  Harris  v.  Ewing,  21  N.  C.  369 
(boun'led  by  land  of  another,  although  he  had 
no  tit!  5)  ;  Swiney  v.  Swiney,  14  Lea  (Tenn.) 
316  ("two  tracts  adjoining  ...  on  which  I 
now  reside  " ) . 

For  uncertainty  of  such  description  see  the 
following  cases: 

Indiana. —  Lewis  v.  Owen,  64  Ind.  446. 

Minnesota. —  Roberts  v.  Grace,  16  Minn. 
126. 

Missour.i. —  Bell  v.  Dawson,  32  Mo.  79. 
North  Carolina. — Harrell  v.  Butler,  92  N.  C. 
20;  Dickens  v.  Barnes,  79  N.  C.  490. 
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])roperty  or  interest,''*  as  his  interest  in  an  estate,''  as  Ijciriic  land  formerly  owned 
by  or  granted  to  a  certain  person,'"  as  owned  iu  coinuiou  witli  another,''  or  as 
occupied  by  or  granted  to  tlie  grantor.'** 

(iv)  Conveyance  of  Part  of  Tract,  if  tljei-e  is  a  conveyance  of  i>art  of 
the  tract,  such  part  must  be  so  distinguished  as  that  it  may  be  defiuitely  ascer- 
tained and  identified.'" 


Virginia. —  George  v.  Bates,  90  Va.  839,  20 
S.  E.  828. 

54.  California. — Pettigrew  v.  Dobbelaar,  03 
Gal.  390;  Frey  t:  Clifford,  44  Cal.  335;  De 
Levillain  v.  Evans,  39  Cal.  120. 

Colorado. —  Blair  v.  Bruns,  8  Colo.  397,  8 
Pac.  569. 

Louisiana. —  Compare  Pargoud  v.  Pace,  10 
La.  Ann.  013. 

Maine.— Maker  v.  Lazcll,  83  Me.  502,  22 
Atl.  474,  23  Am.  St.  Rep.  795;  Bird  r.  Bird, 
40  Me.  398;  Field  v.  Huston,  21  Me.  69. 

Massachusetts. —  Fitzgerald  t.  Libby,  142 
Mass.  235,  7  N.  E.  917.  Compare  Ingell  v. 
Nooney,  2  Pick.  362,  13  Am.  Dec.  434. 

Mississippi. —  Harmon  v.  James,  7  Sm.  &  M. 
Ill,  45  Am.  Dec.  296. 

Missouri. —  State  Bank  r.  Bates,  17  Mo. 
583.  See  also  Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

Nevada. —  Brown  v.  Warren,  16  Nev.  228. 

North  Carolina. —  Carson  v.  Ray,  52  N.  C. 
609,  78  Am.  Dec.  267. 

Ohio. —  Stambaugh  v.  Smith,  23  Ohio  St. 
584. 

South  Carolina. —  Sally  v.  Gunter,  13  Rich. 
72 ;  Brown  v.  Wood,  6  Rich.  Eq.  155. 

Texas.—  Curdy  r.  Stafford,  88  Tex.  120,  30 
S.  W.  551  [reversing  (Civ.  App.  1895)  28 
S.  W.  1011,  27  S.  W.  823];  Brigham  v. 
Thompson,  12  Tex.  Civ.  App.  562,  34  S.  W. 
358.  See  also  Harvey  v.  Edens,  69  Tex.  420, 
6  S.  W.  306. 

United  States.— Compare  Stafford  Nat. 
Bank  v.  Sprague,  17  Fed.  784,  21  Blatchf. 
473. 

See  16  Cent.  Dig.  tit.  -'Deeds,"  §  75. 

55.  Indiana. —  Barnes  v.  Bartlett,  47  Ind. 
98. 

Maine. —  Patterson  v.  Snell,  67  Me.  559. 

Massachusetts. —  Butrick  v.  Tilton,  141 
Mas.s.  93,  0  N.  E.  503. 

Michigan. —  Huron  Land  Co.  r.  Robarge, 
128  Mici).  080,  87  N.  W.  1032 :  Au.stin  v.  Dol- 
bee,  101  Mich.  292,  59  N.  W.  608. 

Mississippi. —  Stewart  v.  Cage,  59  Miss. 
558. 

North  Carolina. —  Walker  r.  Moses,  113 
N.  527,  18  S.  E.  339;  Moses  v.  Peak,  48 
N.  C.  520. 

Ohio.—  r>arton  v.  Morris,  15  Ohio  408. 

Tennessee. —  McGavock  r.  Deery,  1  Coldw. 
265. 

Texas.- — Hermann  v.  Likens,  90  Tex.  448, 
39  S.  W.  282  [reversing  (Civ.  App.  1890)  37 
S.  W.  9811;  Vineyard  f.  O'Connor,  90  Tex. 
59,  30  S.  VV.  421  ;  Smith  r.  Wostiill,  70  Tex. 
509,  13  S.  W.  540;  McCoy  r.  P(!aHe,  19  Tex. 
Civ.  Ajip.  057,  4H  S.  W.  208;  Harris  /■.  Broiles, 
(Civ.  .\pp.  1893)  22  S.  W.  421. 

CoDivare  KmcvU:  r.  Alvarado,  90  C!al.  444, 
27  Pac.  350;  I'.uneklcy  r.  .Iomch,  79  Miss.  1, 
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29  So.  1000;  Munnink  v.  Jung,  3  Tex.  Civ. 
App.  395,  22  S.  W.  293. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  7.5. 

Widow's  right  to   the  homestead  under 

statute  is  not  conveyed  by  the  words  "All  of 
my  property  of  whatsoever  kind  and  where- 
soever situated."  In  re  King,  (Cal.  1894)  30 
Pac.  806. 

56.  Illinois. —  Choteau  f.  Jones,  11  HI.  300, 
50  Am.  Dee.  400. 

Indiana. —  Dunn  v.  Tousey,  80  Ind.  288. 
Missouri. —  Hogan  v.  Page,  22  Mo.  55. 
Ohio. —  MeChesney  v.  Wainwright,  5  Ohio 
452. 

Texas. —  Gresham  t.  Chambers,  80  Tex.  544, 
16  S.  W.  326;  Smith  v.  Chatham,  14  Tex. 
322 ;  Mardez  v.  Meyers,  8  Tex.  Civ.  App.  542, 
28  S.  W.  093. 

Virginia. —  Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  29.3,  25  S.  E.  232. 

Sec  10  Cent.  Dig.  tit.  "  Deeds."  §  76. 

57.  Jeffers  v.  Radcliff,  10  X.  H.  242. 

58.  Follendore  v.  Follendore,  110  Ga.  350, 
35  S.  E.  676;  Brown  v.  Oldham,  123  Mo.  621, 
27  S.  W.  409;  Slack  v.  Dawes,  3  Tex.  Civ. 
App.  520,  22  S.  W.  1053. 

A  description  of  land  as  that  on  which  the 
grantor  lives,  stating  the  quantity  and  gen- 
eral location,  is  a  sufficient  description,  there 
being  no  other  land  in  the  neighborhood  be- 
longing to  the  grantor,  although  a  deed  to 
which  the  grantor  refers  for  a  more  particu- 
lar description  never  was  in  fact  executed. 
Smith  V.  Greaves,  15  Lea  (Tenn. )  459. 

59.  Alahainu. —  Louisville,  etc.,  R.  Co.  r. 
Bovkin,  76  Ala.  500;  Wilkinson  v.  Roper,  74 
Ala.'  140. 

Arkansas. —  Adams  v.  Edgerton,  48  Ark. 
419,  3  S.  W.  028;  Howell  v.  Rve,  35  Ark. 
470. 

California. —  Thompson  v.  Southern  Cali- 
fornia I\Iotor  Road  Co.,  82  Cal.  497,  23  Pae> 
130;  Hall  i:  Shotwell,  00  Cal.  379,  5  Pac. 
083:  Spect  V.  Gregg,  51  Cal.  198;  Mesick  v. 
Sunderland,  6  Cal.'  294;  Lick  v.  O'Donnell, 

3  Cal.  59,  58  Am.  Dec.  383. 

Georgia. —  Gress  Lumber  Co.  v.  Coodv,  94 
Ga.  519,  21  S.  E.  217. 

/Z/ij)0(,s.— Holston  r.  Needles,  115  111.  461, 
5  N.  E.  530 ;  Colcord  r.  Alexander,  67  111.  581. 

Indiana. —  Burrow  r.  Terre  Haute,  etc.,  R. 
Co.,  107  Tnd.  432,  8  N.  E.  107;  Shoemaker  t: 
McMonigle,  80  Ind.  421;  Dawson  r.  James, 

04  Ind.  "162;  Buchanan  r.  ^Vhithanv,  30  Ind. 
257. 

Iowa.. —  Soukup  r.  Union  Invest.  Co..  84 
Iowa  4.18,  51  N.  W.  107,  35  Am.  St.  Rep.  317; 
Barlow  r.  Clhieago,  etc.,  R.  Co.,  29  Iowa  270; 
Bosworth  r.  I'^irenliolz,  3  Iowa  84. 

Kansas. —  Denver,  etc.,  R.  Co.  /■.  Lock  wood, 
54  Kan.  580,  3S  Pac.  794. 

Maine. —  Webber  r.  Webber,  0  Me.  127. 
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(v)  Conveyance  of  Platted  Lots.  Platted  lots  may  be  conveyed  by 
numbers  corresponding  witli  tliose  of  a  townsbip  survey;''''  or  the  corners  may 
be  giveri  and  tlie  lots  run  out  according  to  the  plan  of  the  tract,  even  though  the 
lots  are  not  laid  off  upon  the  ground  ;  or  the  corner  of  a  certain  lot  may  be  given 
as  a  beginning,  thence  giving  also  courses  and  distances,  with  metes  and  bounds.^^ 

(vi)  Excepting  Part^ of  Tract.  The  exception  of  land  out  of  that 
described  will  operate  as  a  conveyance  of  that  remaining''^  where  the  land  is 
capable  of  identification.''^  But  a  deed  is  void  if  the  excepted  land  cannot  be 
located  or  if  there  is  no  evidence  of  what  particular  part  is  excepted."''  A  grant 
is  not,  however,  necessarily  vitiated  because  of  the  invalidity  of  an  attempted 
reservation,^'  nor  because  of  an  ambiguity  in  the  exception."^    It  has  also  been 


Massachusetts. —  Small  c.  Jenkins,  IG  Graj' 
156. 

il/ic;ti(;fl/rt.— Hoban  v.  Cable,  102  Mich.  20G, 
60  N.  W.  4G6. 

il/wc/iesofc!.— McRoberts  r.  McArtlmr,  62 
Minn.  .TIO,  64  N.  W.  903. 

Mississippi. —  Goodbar  r.  Dunn,  61  Miss. 
CIS;  Enochs  v.  Miller,  60  Miss.  19';  Selden  v. 
CoflVe,  55  Miss.  41. 

Missouri. —  Smith  v.  Nelson,  110  Mo.  552, 
19  S.  W.  734;  Jones  v.  Carter,  56  Mo.  403; 
Clemens  r.  Eannells,  34  Mo.  579 ;  Vasquez 
i-.  Eichardson,  19  Mo.  9G;  Hart  v.  Rector,  7 
Mo.  531. 

j\'c(r  Hampshire. —  Bean  r.  Thompson,  19 
N.  H.  290,  49  Am.  Dec.  154 ;  Great  Falls  Co. 
V.  Worster.  15  N.  H.  412;  Canning  c.  Pink- 
ham,  1  N.  H.  353. 

North  Carolina. —  Warren  v.  Makeley,  85 
N.  C.  12. 

Ohio. —  Long-worth  v.  U.  S.  Bank,  Wright 
51. 

Pennsylvania. —  Miller  t".  Smith,  33  Pa.  St. 
38G. 

Tennessee. —  Savage  v.  Gaut,  (Ch,  App. 
1900)  57  S.  W.  170. 

Tejsfw.— Bassett  v.  Sherrod,  13  Tex.  Civ. 
App.  327.  35  S.  W.  312;  Linnartz  v.  McCul- 
loeh,  (Civ.  App.  1893)  27  S.  W.  279. 

Wisconsin. —  Morse  r.  Stockman,  73  Wis. 
89,  40  X.  W.  679 ;  Jenkins  v.  Sharpf,  27  Wis. 
472. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  70. 

Description  is  insufficient  or  the  deed  is 
void,  where  it  fails  to  specify  the  portion  or 
tract  out  of  which  the  land  is  to  be  taken 
(Hamia  t:  Palmer,  194  111.  41,  61  N,  E.  1051, 
56  L.  R.  A.  93 ;  Shackleford  v.  Bailey,  35  111. 
387.  See  also  Blow  v.  Vaughan,  105  N.  C. 
198,  10  S.  E.  891);  or  does  not  designate 
some  certaiii  proportionate  interest  (Munson 
r.  Munson,  30  Conn.  425  J  or  quantity  ( Car- 
ter V.  Barnes,  26  111.  454)  ;  or  does  not  de- 
scribe any  specific  tract  (Lancey  r.  Brock, 
110  111.  609)  ;  or  does  not  identify  the  par- 
ticular proportionate  interest  intended  (Mu- 
tual Bldg.,  etc.,  Assoc.  v.  Wyeth,  105  Ala. 
639,  17  So.  45.  See  also  Swayze  v.  Doe,  13 
Sm.  &  M.  (Miss.)  317)  ;  or  does  not  show 
which  fractional  part  intended  is  conveved 
(Plenny  v.  Ferrill,  (Miss.  1892)  11  So.  6); 
or  does  not  make  apparent  the  intent  to  con- 
vey (Ryan  v.  Wilson,  9  Mich.  262)  ;  or  where 
it  is  impossible  to  locate  a  tract  of  the  par- 
ticular   shape    specified    without  including 


lands  previously  sold  ( Dwyre  v.  Speer,  8  Tex. 
Civ.  App.  88,  27  S.  W.  585.  See  also  Woflord 
V.  McKinna,  23  Tex.  36,  7G  Am.  Dec.  53). 

If  land  can  be  rendered  certain  by  the 
grantee's  election  to  take  by  definite  bound- 
aries consistent  with  the  description  it  is 
sufficient.  Armstrong  r.  Mudd,  10  B.  Mon. 
(Kv.)  144,  50  Am.  Dec.  545. 

60.  Middlebury  College  f.  Cheney,  1  Vt. 
336. 

A  strip  of  land  described  as  lying  between 
lots  with  certain  numbers  will  pass,  where 
by  locating  said  numbered  lots  and  by  nieasr 
urements  the  strip  is  found,  even  though  said 
strip  has  a  less  frontage  than  that  given  in 
the  description  which  also  contained  the  words 
'•more  or  less."  Schuster  v.  Myers,  148  Mo. 
422,  50  S.  W.  103. 

Subdivided  lot  may  pass  by  a  descriptive 
number,  even  though  it  is  the  same  as  the 
number  of  the  lot  out  of  which  it  is  carved, 
there  being  sufficient  to  identify  the  sublot 
as  that  intended  to  be  conveyed.  Bowen  V. 
Galloway,  98  111.  41. 

61.  Corbett  v.  Norcross,  35  N.  H.  99. 

62.  Meikel  v.  Greene,  94  Ind.  344. 

63.  Baker  v.  Clay,  101  Mo.  553,  14  S.  W, 
734.  See  also  Falls  Land,  etc.,  Co.  v.  Chis- 
holm,  71  Tex.  52.3,  9  S.  W.  479. 

A  deed  is  sufficient  inter  partes  to  convey 
all  the  land  not  previously  sold,  although 
the  same  had  been  laid  ofi'  into  town  lots, 
with  plats  recorded,  where  it  conveys  "  the 
south-west  quarter  of  the  south-east  quarter 
of  section  twenty-seven,"  etc,  "  except  what 
I  have  heretofore  conveved  to  divers  persons." 
Cornwell  v.  Thur.ston.  59  JMo.  156. 

64.  Henrv  i:  Whitaker,  82  Tex.  5,  17  S.  W. 
509. 

65.  Dwwre  v.  Speer,  8  Tex.  Civ.  App.  88, 
27  S.  W.  585. 

66.  Zundel  r.  Baldwin,  114  Ala.  328,  21 
So.  420. 

A  deed  is  insufficient  without  proof  of  what 
part  of  the  tract  had  been  conveyed,  where  it 
contains  no  other  description  than  that  all 
the  premises  are  of  a  designated  tract,  not 
theretofoi'e  conveyed  by  the  grantors  to  a 
third  partv.  Maier  v.  Joslin,  46  Minn.  228, 
48  N.  W.  909. 

67.  Baldwin  v.  Winslow,  2  Minn.  213; 
Torrey  r.  Thayer,  37  N.  J.  L.  339. 

68.  Although  an  ambiguity  in  the  descrip- 
tion of  excepted  land  may  not  make  the  con- 
veyance void  (McAllister  r.  Honea,  71  Miss. 
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determined  that  the  granting  part  of  a  deed  is  not  avoided  by  a  defect  in  the 
exception.*'^ 

(vii)  Reference  to  Other  Instruments  or  Eeoords,  Maps,  and  Plats. 
It  is  not  necessary  that  the  description  of  the  land  be  contained  in  the  body  of  the 
deed.  It  is  sufficient  if  it  refers  for  identification  to  some  other  instrument  or 
document,  but  the  description  must  be  contained  in  tlie  instrument  or  its  refer- 
ence, express  or  implied,  with  such  certainty  tliat  the  locality  of  the  land  can  he 
ascertained.™  This  rule  applies  generally  to  other  deeds  sufficiently  identified 
a  mortgage;''^  a  sheriff's  deed;'''^  a  patent;'''*  recorded  deeds;"  government 
records  ;  ™  records  of  the  surveyors  and  of  the  general  land-office ; an  entry 
made  in  an  entry -taker's  office  on  a  certain  date  and  bearing  a  certain  number  ;''^ 
and  to  a  will.™    The  rule  has  also  been  held  to  apply  to  maps  and  plats,*  including 


256,  14  So.  264),  yet  there  may  be  such  an 
ambiguity  as  that  the  excepted  property  can- 
not be  identified,  wlien  the  deed  will  be  inad- 
missible in  evidence,  if  unaided  by  other  tes- 
timony (Frost  V.  Erath  Cattle  Co.,  81  Tex. 
505,  17  S.  W.  52,  26  Am.  St.  Rep.  831). 

69.  Waugh  V.  Richardson,  30  N.  C.  470. 

70.  Nelson  v.  Brodhaek,  44  Mo.  596,  100 
Am.  Dec.  328. 

Instrument  referred  to  may  be  considered 
as  incorporated  in  the  conveyance  as  to  the 
description.  U.  S.  Blowpipe  Co.  v.  Spencer, 
46  W.  Va.  590,  33  S.  E.  342. 

71.  California. —  Saunders  v.  Schmeelzle,  49 
Cal.  59. 

Florida. —  Sanders  v.  Ransom,  37  Fla.  457, 
20  So.  530. 

Iowa. —  American  Emigrant  Co.  v.  Clark, 
62  Iowa  182,  17  N.  W.  483. 

Maryland. —  Phelps  v.  Phelps,  17  Md.  120. 

Massachusetts. — Dow  v.  Whitney,  147  Mass. 
1,  16  N.  E.  722;  Allen  v.  Bates,  6  Pick.  460. 

Mississippi. —  Leake  v.  Caffey,  (1896)  19 
So.  716. 

Nebraska. — Rupert  v.  Penner,  35  Nebr.  587, 
53  N.  VV.  598,  17  L.  R.  A.  824. 

New  York. —  Campbell  v.  Morgan,  68  Hun 
490,  22  N.  Y.  Suppl.  1001. 

Texas. —  Sage  v.  Clopper,  19  Tex.  Civ.  App. 
502,  48  S.  W.  36;  Birdseye  v.  Rogers,  (Civ. 
App.  1894)  26  S.  W:  841. 

Virginia.—  Clark  v.  Hutzler,  96  Va.  73,  30 
S.  E.  469. 

West  Virginia. —  t.  S.  Blowpipe  Co.  v. 
Spencer,  46  W.  Va.  590,  33  S.  E.  342. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  84. 

The  deed  referred  to  must  be  produced  to 
identify  property  or  the  conveyance  is  in- 
pudicient  to  pass  title.  Hammond  v.  Norris, 
2  Harr.  &  J.  (Md.)  130.  See  also  Johnston 
V.  Case,  132  N.  C.  795,  44  S.  E.  617. 

72.  Key  r.  Ostrandcr,  29  Ind.  1. 

73.  Bowies  v.  Beal,  00  Tex.  322. 

74.  McCulloch  County  Land,  etc.,  Co.  v. 
Whitcford,  21  Tex.  Civ.  App.  314,  50  S.  W. 
1042;  Va.stpu'z  v.  Texas  Ijoan  Agency,  (Tex. 
Civ.  Ap)).  1S98)  45  S.  W.  942. 

A  deed  written  on  the  back  of  the  original 
patent  and  rcfo-iing  thereto  for  a  (los<'ri])tion 
fiu[)pli('S  the  wiint  of  a  (h'fitiitc  (l('s<'i'i])ti()U  by 
n)(d,CK  iitid  hounds  or  by  number.  Charter  V. 
Cr.xhnw,  5(i  III.  19. 

75.  l{ogiTs  /;.  McLaren,  53  Tex.  423;  Stein- 
beck V.  Stone,  53  Tex.  382;  Sage  v.  Cooper, 
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19  Tex.  Civ.  App.  502,  48  S.  W.  36.  See  also 
Moses  V.  Morse,  74  Me.  472. 

Reference  to  the  book  and  the  page  of  pub- 
lic record  is  sufficient,  where  the  property  can 
be  identified.  Vose  Bradstreet,  27  Me.  156; 
Marr  v.  Hobson,  22  Me.  321:  Glamorgan  v. 
Baden,  etc.,  R.  Co..  72  Mo.  139;  Overand  v. 
Menczer,  83  Tex.  122,  18  S.  W.  301;  Nacog- 
doches First  Nat.  Bank  v.  Hicks,  24  Tex.  Civ. 
App.  209,  59  S.  W.  842. 

Reference  to  a  recorded  deed  and  to  a  deed 
of  reconveyance,  when  supplemented  by  the 
testimony  of  a  surveyor  who  has  run  the 
lines  according  to  said  deeds  and  found  ap- 
parent monuments  as  described,  is  sufficient. 
Wright  V.  Lassiter,  71  Tex.  640,  10  S.  W. 
295. 

76.  Worden  v.  Williams,  24  111.  67. 

77.  Bitner  v.  New  York,  etc.,  Land  Co.,  67 
Tex.  341.  3  S.  W.  301.  But  see  Gatewood  v. 
House,  65  Mo.  603. 

78.  Tellico  Mfg.  Co.  v.  Williams,  (Tenn. 
Ch.  App.  1900)  59  S.  W.  1075. 

79.  Morehead  v.  Hall,  126  N.  C.  213,  35 
S.  E.  428. 

80.  California. —  Redd  r.  Murry,  95  Cal. 
48,  24  Pac.  841,  30  Pac.  132;  Thompson  v. 
Thompson,  52  Cal.  154;  Garwood  r.  Has- 
tings, 38  Cal.  216. 

Florida. —  Sanders  v.  Ransom,  37  Fla.  457, 

20  So.  530 ;  Campbell  v.  Carruth,  32  Fla.  264, 
13  So.  432. 

Georgia. —  See  King  v.  Sears,  91  Ga.  577, 
18  S.  E.  830. 

Indiana. —  See  Pittsburgh,  etc.,  R.  Co.  v. 
Beck,  1152  Ind.  421,  53  N.  E.  439. 

Michigan. —  Daily  t:  Litchfield,  10  Mich.  29. 

Minnesota. —  Slosson  v.  Hall,  17  Minn.  95. 
See  also  Cunningham  v.  Willow  River,  68 
Minn.  249,  71  N.  W.  532. 

Missouri. —  St.  Louis  r.  Wiggins  Ferry  Co., 
15  Mo.  App.  227. 

New  York. —  Scully  t:  Sanders,  44  N.  Y. 
Super.  Ct.  89. 

Pennsylvania. —  Deppen  v.  Bogar,  7  Pa. 
Super.  Ct.  434;  Vetter  v.  Flaherty,  4  Lack. 
Leg.  N.  175. 

Texas. —  Zimpleman  v.  Stamps,  21  Tex.  Civ. 
App.  129,  51  S.  W.  341;  Hitchler  r.  Scanlan, 
15  Tex.  (!iv.  App.  -(0,  .S9  S.  W.  633. 

WashiiK/loii. —  llutchcraft  v.  Lutwig,  13 
Wivsh.  24(),  43  Pac.  29. 

West  Virqinia. — 11.  S.  Blowpipe  Co.  V. 
Spencer,  40  \V.  Va.  590,  33  S.  E.  342. 
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surveys.^'  I^or  is  tlie  deed  void  because  the  plat  referred  to  is  incomplete,^^ 
unacknowledged,  un recorded, or  even  invalid.^* 

(vin)  O211SSIONS  IN  Description.  A  deed  may  be  valid  wherein  there  is  an 
omission  of  a  section,^^  meridian,*^^  rauge,^''  town  or  township,*^^  city,^^  county,™ 
state,"^  territory or  locality,^^  although  an  equitable  interest  merely  has  been  held 
to  pass  by  omissions  of  such  a  character.^"^  Again  it  has  been  determined  that 
an  omission  of  part  of  the  boundaries  or  calls  is  not  fatal  to  the  validity  of  a 


Wisconsin. —  Slauson  v.  Goodrich  Transp. 
Co.,  99  Wis.  20,  74  N.  W.  574,  40  L.  R.  A. 
825. 

United  States. —  Deery  v.  Cray,  10  Wall. 
263,  19  L.  ed.  887. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  81. 

The  plat  must  be  for  the  purpose  of  ex- 
planation and  not  to  destroy  the  validity  of 
the  deed.    Polk  i:  Hill,  19  Fed.  Cas.  No. 

II,  249,  Brunn.  Col.  Cas.  126,  2  Overt.  (Tenn.) 
118. 

The  reference  to  a  plat  must  be  certain. 
Kenyon  v.  Nichols,  1  R.  I.  411. 

Loss  of  plat  referred  to. —  A  valid  deed 
does  not  become  void  because  by  the  loss  of 
the  plat  referred  to  it  has  become  difficult 
to  define  the  boundaries.  New  Hampshire 
Land  Co.  i:  Tilton,  19  Fed.  73. 

81.  Catlett  I'.  Starr,  70  Tex.  485,  7  S.  W. 
844:  Smith  v.  Clav,  (Tex.  Civ.  App.  1900) 
57  S.  W.  74;  Steveiis  v.  Hollister,  18  Vt.  294, 
46  Am-.  Dec.  154.  See  Slauson  v.  Goodrich 
Transp.  Co.,  99  Wis.  20,  74  N.  W.  574,  40 
L.  R.  A.  825. 

82.  Borer  f.  Lange,  44  Minn.  281,  46  N.  W. 
358.  See  also  Marvin  v.  Elliott,  99  Mo.  616, 
12  S.  W.  899. 

83.  Johnstone  v.  Scott,  11  Mich.  232.  See 
also  Simmons  v.  Johnson,  14  Wis.  523. 

84.  A  deed  is  not  affected  by  the  fact  that 
the  plat  referred  to  is  invalid  (Young  v.  Cos- 
grove,  83  Iowa  682,  49  N.  W.  1040),  and  it 
is  immaterial  to  the  validity  of  the  convey- 
ance whether  a  plat  or  map  referred  to  in 
order  to  fix  a  boundary  was  illegally  made 
or  not  (Noonan  v.  Braley,  2  Black  (U.  S.) 
499,  17  L.  ed.  278). 

85.  Dorr  v.  School  Dist.  No.  26,  40  Ark. 
237  ;  Bowen  v.  Prout,  52  111.  354;  Alexander 
V.  Knox,  1  Fed.  Cas.  No.  170,  6  Sa^vy.  54. 
But  see  Hamilton  i".  Ogee,  10  Kan.  App.  241, 
62  Pac.  708. 

86.  Garden  City  Sand  Co.  v.  Miller,  157 

III.  22.5,  41  N.  E.  753.  But  see  Hartigan  v. 
Hoffman,  16  Wash.  34.  47  Pac.  217. 

87.  Columbian  Oil  Co.  v.  Blake,  13  Ind. 
App.  680,  42  N.  E.  234.  But  see  Fuller  v. 
Fellows,  30  Ark.  657;  Hamilton  v.  Ogee,  10 
Kan.  App.  241,  62  Pac.  708. 

88.  Dorr  v.  School  Dist.  No.  26,  40  Ark. 
237.  But  see  Fuller  v.  Fellows,  30  Ark.  657; 
Hamilton  i:.  Oaee,  10  Kan.  App.  241,  62  Pac. 
708;  Hartigan'' y.  Hoffman,  16  Wash.  34,  47 
Pac.  217. 

A  description  of  land  as  "  fractional  town- 
ship 20  of  range  13  "  is  sufficiently  definite, 
as  the  courts  judicially  know  that  there  is 
but  one  fractional  township  answering  the 
description  in  the  state.  Webb  v.  Mullins,  78 
Ala.  111. 


A  reference  to  a  congressional  township  is 
imnecessarv.  Columbian  Oil  Co.  v.  Blake,  13 
Ind.  App.  680,  42  N.  E.  234. 

89.  McCullough  V.  Olds,  108  Cal.  529,  41 
Pac.  420. 

90.  Alabama. — Hawkins  v.  Hudson,  45  Ala. 
482. 

Arkansas. —  Compare  Fuller  v.  Fellows,  30 
Ark.  657. 

California. —  McCullough  t.  Olds,  108  Cal. 
529,  41  Pao.  420. 

Illinois. —  Garden  City  Sand  Co.  v.  Miller, 
157  111.  22.5,  41  N.  E.  753.  But  see  Pfaff  v. 
Cilsdore,  173  111.  86,  50  N.  E.  670. 

loioa. —  Beal  v.  Blair,  33  Iowa  318. 

Michiqan. —  Russell  v.  Sweezev,  22  Mich. 
235. 

Mississippi. —  Hanna  v.  Renfro,  32  Miss. 
125. 

Washinaton. —  Compare  Hartigan  v.  Hoff- 
man, 16  Wash.  34,  47  Pac.  217. 

See  16  Cent.  Dig.  tit.    Deeds,"  §  67. 

Such  deed  is  not  incompetent  as  evidence. 
Norfleet  v.  Russell,  64  Mo.  176;  Howe  v.  Wil- 
liams, 51  Mo.  252. 

Where  the  county  is  given  in  the  recitals 
it  need  not  be  repeated  in  the  granting  clause. 
Roth  V.  Gabbert,  123  Mo.  21,  27  S.  W.  528. 

91.  California. —  McCullough  v.  Olds,  108 
Cal.  529,  41  Pac.  420. 

Illinois. —  Garden  City  Sand  Co.  v.  Miller, 
157  111.  225,  41  N.  E.  753. 

Iowa. —  Beal  v.  Blair,  33  Iowa  318. 

Michigan'. —  Russell  v.  Sweezey,  22  Mich. 
235.  See  also  Mee  v.  Benedict,  98  Mich.  260, 
57  N.  W.  175,  39  Am.  St.  Rep.  543,  22  L.  R.  A. 
641. 

Mississippi. —  Hanna  v.  Renfro,  32  Miss. 
125. 

Missouri. —  Howe  v.  Williams,  51  Mo.  252. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  67. 

Abbreviation  of  the  name  of  a  state,  as 
"  Miss.,"  does  not  make  the  description  in- 
sufficient. Wilkinson  v.  Webb,  75  Miss.  403, 
23  So.  180.  ■ 

That  the  state  is  not  mentioned  in  the  body 
of  the  deed  does  not  make  the  description  in- 
sufficient. Calton  V.  Lewis,  119  Ind.  181,  21 
N.  E.  475. 

Where  a  deed  was  made  by  the  direction 
and  authority  of  a  particular  county  court, 

as  appears  from'  the  recitals,  the  lands  will 
be  assumed  to  be  situate  in  the  state  from 
which  the  court  derived  its  authority.  Long 
■v.  Wagoner,  47  Mo.  178. 

92.  Carson  v.  Railsback,  3  Wash.  Terr. 
168.  13  Pac.  618. 

93.  Banks  v.  Ammon,  27  Pa.  St.  172. 

94.  Llovd  V.  Bunce,  41  Iowa  660;  Atkison 
V.  Dixon,  70  Mo.  381. 
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deed,  where  sncli  Ixjimdarics  or  calls  can  be  .supplied  or  tlie  description  Ijo 
rendered  certain.""' 

(ix)  EiiiiONiioui^  on  [NAPPLWABfAi:  JjESCun'TWX.  if  a  mibtakenor  eiToncoug 
description  is  such  tliat  it  can  he  disregarded  and  the  property  identified  or  suf- 
ficiently designated,  or  if  the  means  of  correcting  the  mistake  is  fnrnisiied  from, 
the  same  deed  or  otlier  competent  evidence,  the  deed  is  not  void.'"''  jSor  will  the 
conveyance  be  defeated  because  other  circumstances  are  added  wliich  are  inappli- 
cable or  false,  if  from  any  part  of  the  description  contained  in  the  deed  the 
premises  intended  to  be  conveyed  clearly  appear,"''  or  can  be  shown  by  extraneou.s 


95.  Georgia. —  Ray  v.  Pease,  95  Ga.  153,  22 
S.  E.  100;  Parler  v.  Johasoii,  81  Ga.  2.5 1,  7 
S.  E.  .317. 

Illinois. —  Dicken.son  v.  Breeden,  30  111.  279. 

Massachusetts. —  Woodward  v.  Nims,  130 
Mass.  70.  Compare  Harvey  v.  Byrnes,  107 
Mass.  518. 

Missouri. —  Hammond  r.  Gordon,  93  Mo. 
223,  6  S.  W.  93;  Hammond  v.  Johnston,  93 
Mo.  198,  0  8.  W.  83. 

'New  York. —  Laub  r.  Buckmiller,  17  N.  Y. 
620;  Johnson  v.  Williams,  22  N.  Y.  .Suppl. 
247. 

Texas. —  Montgomery  v.  Carlton,  56  Tex. 
431;  Wells  v.  Heddenberg,  11  Tex.  Civ.  App. 
3,  30  S.  W.  702. 

Vermont. —  Miller  v.  Mann,  55  Vt.  475. 

United  States. —  Morton  v.  Boot,  17  Fed. 
Cas.  No.  9,866,  2  Dill.  312. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  68. 

96.  Alabama. —  Bevans  v.  Henry,  49  Ala. 
123. 

California. — Borchard  v.  Eastwood,  (1901) 
65  Pac.  1047;  Helm  v.  Wilson,  76  Cal.  476, 
18  Pac.  604;  Irving  v.  Cunningham,  66  Cal. 
15,  14  Pac.  766. 

Iowa. —  Goodwin  v.  Goodwin,  113  Iowa  319, 
85  N.  W.  31. 

Kentucky.— Shields  v.  Hinkle,  43  S.  W. 
485,  19  Ky.  L.  Rep.  1363;  Grant  v.  Arm- 
strong, 16  S.  W.  531,  13  Ky.  L.  Rep.  187. 

Michigan. —  Wilt  r.  Cutler,  38  Mich.  189. 

Minnesota. —  Kiefer  v.  Rogers,  19  Minn.  32. 

Mississippi. —  Pegram  v.  Newman,  54  Miss. 
612. 

Missouri. —  Blumenthal  Real  Estate,  etc., 
Co.  v.  Broch,  126  Mo.  076,  29  S.  W.  836. 

TSlew  Hampshire. —  Thompson  v.  Ela,  60 
N.  H.  562;  Johnson  r.  .Simpson,  36  N.  H.  91. 

ISJeiD  York. — ■  Weeks  v.  Martin,  57  Hun  589, 
10  N.  Y.  iSuppl.  056;  Marsh  v.  ISTe-ha-sa-ne 
Park  Assoc.,  18  Misc.  314,  42  N".  Y.  Suppl. 
996.  See  also  Heller  v.  Cohen,  154  N.  Y. 
299,  48  N.  E.  527  [rcoersing  9  N.  Y.  App. 
Div.  405,  41  N.  Y.  Suii]>l.  214]. 

'North  Carolina. —  Cainpbcll  o.  McArthur,  9 
N.  C.  33,  1 1  Ani.  Dec.  738. 

Ohio. —  Joluison  v.  Simpson,  3  Ohio  Dec. 
(Repriiii  ) 

J'('iiii.\-i/lr<riiia. —  Stewart  v.  Shoenfelt,  13 
Serg.  &,  jI.  360;  Holmes  Mealy,  1  Phila. 
339. 

Rhode  Island. —  Langley  v.  Honey,  20  R.  f. 
698,  38  Atl.  099. 

Tennessee. —  Fiiiiclier  r.  Do  Montegre,  1 
Head  40. 

Texas. —  Doiilliii,  r.  linhiiisoii,  55  Tex.  69; 
Depree  P.  h'r.\nk.  (Civ.  App.  1897)  39  S.  W. 
988. 
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Vermont. — •  Armstrong  v.  Colby,  47  Vt.  359. 
Wisconsin. —  ilecklem  v.   Blake,    19  \Vi-:. 
397. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  85. 

If  different  descriptions  are  irreconcilable, 
but  one  of  them  points  out  the  thing  in- 
tended, a  false  or  mistaken  reference  to  an- 
other particular  will  not  avoid  the  deed. 
Proctor  V.  Pool,  15  X.  C.  370. 

The  beneficial  interest  of  the  grantor  is 
divested,  although  the  description  is  errone- 
ous, where  there  is  an  intent  to  convey. 
Johnson  v.  Robinson,  20  Minn.  189. 

The  equitable  title  is  given,  although  the 
deed  misdescribes  the  land.  Fitch  v.  Gosser, 
54  Mo.  267. 

97.  Clements  v.  Pearee,  63  Ala.  284;  Mc- 
Laughlin V.  Bishop,  35  N.  J.  L.  512;  Eggles- 
ton  V.  Bradford,  10  Ohio  312;  Lippett  v. 
Kelley,  46  Vt.  516.  See  also  Schoenewald  v. 
Rosenstein,  5  N.  Y.  Suppl.  766 ;  Sheppard  v. 
Simpson,  12  N.  C.  237 ;  Jones  v.  Powers,  65 
Tex.  207. 

Illustrations. —  If  the  land  is  so  described 
that  it  can  be  ascertained,  it  will  pass  by 
deed,  although  some  part  of  the  description 
is  false  (Scofield  v.  Lockwood,  35  Conn. 
425 ) ,  and  if  an  alternative  clause  is  bad  for 
vagueness,  it  will  not  vitiate  the  deed  if  the 
description  is  good  without  it  (Wright  v. 
Cochran,  3  Greene  (Iowa)  507).  So  where 
a  repugnant  call  by  the  other  descriptive 
terms  clearly  appears  to  have  been  made  by 
mistake  the  conveyance  is  not  void.  Glenn 
r.  Malony,  4  Iowa  314.  Nor  is  a  true  and 
certain  description  in  a  grant  invalidated  by 
the  insertion  of  a  falsity  in  the  description, 
when  by  rejecting  the  erroneous  part  the 
conveyance  can  be  supported  according  to 
the  intention  of  the  parties.  Abbott  i\  Pike, 
33  Me.  204.  Nor  will  a  deed  bo  avoided  be- 
cause some  particulars  of  the  description  are 
false  or  inconsistent,  if  it  is  suflficient  to 
identify  the  premises.  Wing  v.  Burgis,  14 
Me.  lil.  And  if  the  description  is  suffi- 
ciently certain  as  to  the  estate  to  be  con- 
vcy<Ml  it  will  i)ii.ss  the  estate,  although  it 
does  not  agree"  with  the  particulars  of  the  de- 
scription. Bosworth  r.  Sturtevant,  2  Cush. 
(Mass.)  392.  So  the  fact  that  one  of  the 
lines  if  followed  would  not  conform  with  the 
other  boundaries  so  as  to  describe  the  1m ml 
conveyed  does  not  render  the  deed  insulli- 
cient.  Hoban  v.  Cable,  102  Mich.  206.  60 
N.  W.  466.  And  where  a  deed  correctly  de- 
scribes the  boundaries  on  three  sides,  the  mis- 
nomer of  a  street  on  the  fourth  side  is  im- 
material. Loehte  r.  Austin,  69  Miss.  271,  13 
So.  838.    Nor  does  a  manifestly  erroneou.s 
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evidence.^^  A  deed  may  therefore  be  valid  and  effective  as  to  the  portion  of  land 
properly  described,  althongh  other  portions  are  improperly  designated.**^  But  if 
the  error  is  such  that  it  does  not  come  within  these  rules,  and  the  property  can- 
not be  located  or  identified  by  following  out  the  description,  or  if  it  is  palpably 
inapplicable  or  designates  no  ascertainable  land  the  deed  will  be  void.^ 

(x)  Glebical  Errors.  A  clerical  error  in  the  description  of  the  land  will 
not  vitiate  the  deed  where  the  intent  of  the  parties  can  be  ascertained  with  cer- 
tainty from  the  instrument  when  considered  in  connection  with  the  situation  of 
the  parties  and  of  the  subject-matter.- 

(xi)  Blaxks?  If  lines,  courses,  and  boundaries  are  left  blank,  there  is  such 
vagueness  and  uncertainty  that  the  conveyance  will  be  inoperative.^  But  a  deed 
may  be  sufficiently  specific  to  designate  the  subject-matter  of  a  certificate  pur- 
ported to  be  conveyed,  although  the  abstract  and  patent  numbers  and  the  volume 
are  left  blank  where  the  recitals  of  the  certificate  subsequently  issued  supply  suf- 
ficient to  designate  what  was  intended.^ 

4.  Habendum  and  Tenendum.  The  office  of  the  habendum,  "  to  have,"  is  prop- 
erly to  determine  what  estate  or  interest  is  granted  by  the  deed  ;  altjiough  this  may 
be  and  sometimes  is  performed  in  the  premises,  in  which  case  the  habendum  may 
lessen,  enlarge,  explain,  or  qualify,  but  not  totally  contradict  or  be  repugnant  to 
the  estate  granted  in  the  premises.    The  tenendum,  "  to  hold,"  is  of  little  use.'' 


statement  of  a  monument  defeat  the  convey- 
ance, when  the  remaining  description  is  suffi- 
ciently certain  to  locate  the  land.  Benton 
v.  Mclntire,  (j4  N.  H.  598.  15  Atl.  413.  Again 
if  there  are  certain  particulars  sufficiently 
ascertained  which  designate  the  thing  in- 
tended to  be  granted,  the  addition  of  circuin- 
stances,  false  or  mistaken,  will  not  frustrate 
the  L;rant.  Jackson  r.  Marsh,  G  Cow.  (N.  Y.) 
281  i  Jackson  i.  Clark,  7  Johns.  (N.  Y.)  217. 

Erroneous  mention  of  an  incident  in  the 
history  of  the  title  to  a  piece  of  land  is  to 
be  held  to  have  no  force  as  against  the  men- 
tion of  metes,  bounds,  courses,  distances,  and 
visible  monuments,  when  the  question  is 
whether  the  deed  is  sufficient  in  form  to  con- 
vey the  land  intended.  Sherwood  v.  Whit- 
ing, 54  Conn.  330,  8  Atl.  80,  1  Am.  St.  Rep. 
116. 

98.  Robinson  r.  Allison,  109  Ala.  409,  19 
So.  837. 

99.  Tatum  v.  Tatum,  81  Ala.  388,  1  So. 
195. 

1.  Bailey  r.  Galpin,  40  Minn.  319,  41  N.  W. 
1054.  See  also  Lee  v.  O'Quin,  103  Ga.  355, 
30  S.  E.  356;  Powers  v.  Minor,  87  Tex.  83, 
26  S.  W.  1071. 

Illustrations.—  A  deed  is  insufficient  when 
it  so  misdescribes  the  land  that  after  hear- 
ing parol  proof  to  help  out  the  description 
and  rejecting  the  starting-point  as  given 
therein  it  is  still  a  matter  of  conjecture  where 
the  land  is  located.  Cunningham  ?;.  Thorn- 
ton, 28  111.  App.  58.  And  if  property  to 
which  the  grantor  had  no  title  is  described 
without  ambiguity  in  the  granting  clause,  and 
further  designated  as  "  being  the  same  prem- 
ises formerly  conveyed  by"  a  certain  other 
deed,  which  described  property  of  the  grant- 
ors, the  deed  is  void.  Cassidy  v.  Charlestown 
Five  Cents  Sav.  Bank,  149  Mass.  32,5-,  21  N.  E. 
372.  And  although  a  deed  is  not  void  upon 
its  face,  it  is  so  when  taken  in  connection 


with  the  fact  that  the  particular  lot  frontcii 
more  than  the  specified  feet  on  the  street 
designated,  and  no  particular  part  of  it  was 
known  "  as  the  property  of  said  "  J.  Bern- 
stein V.  Humes,  71  Ala.  260.  A  conveyance  is 
also  void  which  describes  the  land  as  "  the  S. 
Va  of  the  N.  E.  %  of  the  S.  E.  1/2  of  section 
19."    Pry  v.  Pry,  109  111.  460. 

2.  Mathews  r.  Eddy,  4  Oreg.  225. 

A  mistake  in  spelling  the  name  of  a  tract 
of  land  does  not  vitiate  the  deed,  if  the 
word  misspelled  resembles  in  sound  or  sense 
the  right  name.  Huddleson  r.  Reynolds,  S 
Gill  (Md.)  332,  50  Am.  Dec.  702. 

3.  As  to  filling  blanks  and  effect  as  altera- 
tion of  instrument  see  Alterations  of  In- 
struments. 

4.  Louisville,  etc.,  R.  Co.  v.  Boykin,  76 
Ala.  560. 

If  blanks  are  left,  with  parol  authority 
given  to  another  to  select  the  lots  and  insert 
their  description,  but  the  blanks  are  never 
filled,  neither  the  agent  nor  the  court,  after 
the  donor's  death,  can  perfect  the  deed.  Tar- 
rant County  V.  McLemore,  (Tex.  Sup.  1888) 
8  S.  W.  94. 

5.  Bratton  v.  Adams,  7  Tex.  Civ.  App.  161, 
26  S.  W.  1108. 

6.  2  Blackstone  Comm.  298,  299.  See  also 
Heingley  v.  Harris,  1  Ky.  L.  Rep.  55. 

Habendum  is  that  part  which  declares  and 
limits  the  use  of  the  thing  conveyed.  Stock- 
ton V.  Martin,  2  Bay  (S.  C.)  471. 

Tenendum  was  sometimes  formerly  used  to 
signify  the  tenure  by  which  the  estate  granted 
was  to  be  holden.  2  Blackstone  Comm. 
299. 

When  the  premises  in  a  deed  are  merely 
descriptive  and  mention  no  particular  estate, 
a  hnhcndum  clause,  "  to  have  and  to  hold," 
to  a  certain  person  and  his  heirs  is  good. 
Berry  v.  Billings,  44  Me.  416,  09  Am.  Dee. 
107. 
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This  part  of  tlie  deed  may  convey  a  fe<  oiinple  estate,'^  m-  the  legal  title  a8  agairifct 
trespassers.** 

5.  Terms  and  Conditions,  The  terms  upon  which  the  giant  is  made  are  :  First 
the  reddendmn  or  reservation  by  whicii  the  grantor  creates  or  I'eeerves  80ine  new 
thing  to  himself  out  of  wliat  lie  has  before  granted  ;  and  secondly  the  condition  or 
clause  of  contingency,  on  the  happening  of  which  the  estate  granted  may  Ije 
defeated.''  A  person  cannot,  however,  by  way  of  reservation,  secure  to  liimself 
a  title  in  or  to  real  estate  of  wliich  lie  was  not  seized  at  the  time  of  making 
the  conveyance;^'*  and  a  parol  reservation  of  a  life-estate  by  the  grantor  in  an 
absolute  conveyance  constitutes  him  a  tenant  at  will  so  long  as  he  coniinues  in 
possession."  Again  a  conveyance  of  land  which  is  greater  in  extent  than  that 
reserved  will  not  operate  as  a  selection,  where  such  reservation  gives  the  riglit  of 
selection  and  location.^^  If  the  estate  is  upon  condition  that  the  property  shall 
revert  to  the  grantor  Avhenever  it  shall  cease  to  be  used  for  a  particular  purpose 
it  is  a  determinable  fee." 

6.  Warranty  and  Covenants."  Under  the  clause  of  warranty  the  grantor,  for 
liimself  and  his  heirs,  warrants  and  secures  to  the  grantee  the  estate  granted. 
After  the  warranty  covenants  or  conventions  usually  follow,  which  are  clauses  of 
agreement  contained  in  a  deed  wliereb}'  either  party  may  stipulate  for  the  truth 
of  certain  facts,  or  may  bind  himself  to  perform  or  give  something  to  the  other.'' 
A  conveyance  or  assurance  is,  however,  good  without  a  warranty  or  personal 
covenants.''^ 

7.  Conclusion.  The  conclusion  mentions  the  execution  and  date  of  the  deed, 
either  expressly  or  by  reference  to  some  day  or  year  theretofore  given.  A  deed 
is  good,  however,  without  a  date,  as  it  constitutes  no  part  of  the  substance  of  a 
deed,  and  this  is  true  as  to  a  false  or  impossible  date,  where  the  real  date  when 
the  deed  was  given  or  delivered  can  be  proven,  and  a  deed  takes  effect  from 
delivery."    A  blank  may  also  be  filled  in  for  the  date  after  execution  without 


7.  Ahearn  v.  Ahearn,  1  N.  Brunsw.  Eq.  53, 
holding  that  an  estate  in  fee  simple  passes 
by  the  words,  "  To  have  and  to  hold  to  them 
and  their  heirs  only,  to  their  sole  use  and 
benefit  and  behoof  forever.  And  be  it  re- 
membered that  the  said  (grantees)  shall  not 
sell,  grant  nor  bargain  the  said  lot  of  land 
nor  any  part  or  portion  thereof,  but  that  it 
shall  be  kept  to  the  true  intent  and  mean- 
ing of  within." 

8.  Eeetor  v.  Erath  Cattle  Co.,  18  Tex.  Civ. 
App.  412,  413,  45  S.  W.  427,  holding  that 
the  legal  title  is  conveyed  as  against  tres- 
passers by  the  words  "  to  have  and  to  hold 
the  described  lands  to,  [grantee]  .  .  .  his 
heirs  and  assigns  forever,  and  it  is  under- 
stood that  I  only  convey  .  .  .  such  title  as 
vested  in  me  by  virtue  of  said  shff.  deeds,  and 
nothing  more." 

9.  2  Blackstone  Comm.  299.  See  also  in- 
fra, V,  D,  1. 

10.  Hathaway  v.  Tayne,  34  N.  Y.  92. 

11.  Wright  V.  Graves,  80  Ala.  410. 

12.  Butler  r.  Gosling,  130  Cal.  422,  02  Pac. 
500. 

13.  Pluniiix  Ins.  Co.  v.  Beechland  Grange, 
7  Ky.  L.  Rep.  007. 

14.  As  to  covenants  generally  see  Cove- 
nants, 1  1  (Jyc.  1(135. 

As  to  operation  of  covenants  to  pass  title 
by  estoppel  kcc  hlsToiMMa.. 

15.  2  r.liicl<HL()i)('  Coimii,  300  .'iOI. 
Warranty,  in  its  original  form,  it  Ih  i)ro- 

Huiricil  linH  never  been  known  in  the  United 
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States.  Tlie  more  plain  and  pliable  form  of 
a  covenant  has  been  adopted  in  its  place, 
and  the  learning  of  warranties  is  now  of  little 
use  even  in  England.  2  Bouvier  Inst.  (ed. 
1851)  pp.  399,  400,  art.  6,  §§  2036,  2039. 

16.  Nixon  V.  Hyserott,  5  Johns.  (X.  Y.) 
58. 

A  covenant  to  afterward  make  any  other 
deed  that  might  be  required  will  not  vitiate 
the  one  made  nor  take  from  it  its  validity, 
where  the  deed  otherwise  contains  all  that  is 
necessary  to  pass  title,  and  does  not  contem- 
plate any  subsequent  deed  or  writing  as  neces- 
sary, and  the  clause  so  providing  is  in  aid  of 
and  not  inconsistent  with  the  general  cove- 
nants in  the  deed.  Dussaume  v.  Burnett,  5 
Iowa  95. 

17.  Arkansas. —  Floyd  r.  Ricks,  14  Ark. 
280,  58  Am.  Dec.  374  (a  deed  is  valid  between 
parties,  without  a  date,  as  it  takes  effect 
from  delivery)  ;  Meech  v.  Fowler,  14  Ark. 
29  (date  unnecessary) . 

Indiana. —  Tlionipson  Tliompson,  9  Ind. 
323,  08  Am.  Dee.  038,  good  without  date. 

Massachusetts. — Harrison  v.  Phillips  Acad- 
emy, 12  Mass.  450,  date  immatorial. 

New  York. —  Jackson  r.  Scliooumaker,  2 
Johns.  230,  date  no  part  of  substance  of  deed. 

Tennessee. —  Swan  v.  Hodges,  3  Head  251, 
date  not  an  essential  part  of  deed. 

I'Uiqhind. — -2  Ulackstonc  Comm.  304;  Bacon 
Abr.  tit.  "  liVoirment,"  C,  §  7 ;  Comyns  Dig. 
tit,  "  Knit,"  B.  3. 

Canada. —  Hay  ward  v.  Thacker,  31  U.  C. 
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constituting  snch  an  alteration  as  will  avoid  the  instrument.^^  If  no  blank  is  left 
for  the  date  at  the  time  of  execution,  it  is  immaterial  that  the  deed  was  in  fact 
executed  on  a  day  prior  to  the  date  wliich  the  instrument  pui-ports  to  bear."  So 
where  some  of  the  parties  sign  a  notarial  deed  prior  to  the  notary,  the  real  date 
is  that  of  the  notaiy's  signing  it.^°  Nor  is  a  deed  vitiated  by  its  bearing  a  date 
anterior  to  a  patent  of  the  same  land.^' 

G.  Exeeution^^ — l.  Mode  and  Requisites  in  General — a.  Necessity  of  Execu- 
tion, A  conveyance  deed  should  be  executed  in  the  name  of  tlie  grantors.^^  It 
is  not,  however,  essential  to  the  validity  of  a  deed  that  all  the  parties  should  exe- 
cute it  on  the  same  day.~''  And  such  an  instrument,  although  it  purports  to  be  made 
by  several  parties,  but  is  executed  by  only  a  part  of  the  grantors, named  tliei'ein, 
may  be  binding  as  to  those  who  have  executed  it,^^  unless  it  appears  that  it  was 
intended  to  be  jointlj^  executed.^''  Again,  although  a  deed  may  be  imperfectly 
executed,  it  may  be  good  as  a  contract  to  convey  so  as  to  create  an  equitable  estate 
in  the  purchaser.^^ 

b.  Execution  in  Blank.  A  deed  execuiud  in  blank  isvoid.^^  It  has,  however, 
been  decided  that  a  deed  signed  in  blank  but  filled  up  when  delivered  is  valid. 

e.  Ratifleation  of  Defective  Deed.  A  voidable  deed  may  be  rendered  effectual 
by  confirming  the  same  prior  to  the  intervention  of  the  rights  of  third  parties.™ 
And  an  instrunient  which  is  void  by  reason  of  defective  execution  may  be  subse- 
quently ratified  by  the  grantor,  subject,  however,  to  certain  limitations  as  to  the 
manner  of  ratification.^^    Again,  although  a  deed,  executed  ui  one  state,  of  land 


Q.  B.  427,  deed  assumed  to  have  been  deliv- 
ered on  day  of  date. 

If  the  deed  has  a  sensible  date,  the  word 
"  date "  elseAvhere  in  the  deed  means  not 
that  of  delivery  but  the  day  of  date.  Styles 
r.  Wardle,  4  B.  &  C.  908,  7  D.  &  R.  507,  4 
L.  J.  K.  B.  0.  S.  81,  28  Rev.  Rep.  501,  10 
E.  C.  L.  854. 

Notation  in  the  attestation  clause  that  the 
date  of  the  deed  is  the  third  of  January, 
1842,  is  sufficient  to  make  the  deed  proper  evi- 
dence, where  .  the  words  "  January  "  and 
"  two  "  in  the  date  and  acknowledgment  are 
Avritten  over  erasures.  Bowlby  v.  Thunder, 
(Pa.  188G)  3  Atl.  588. 

An  immaterial  mistake  in  the  designation 
of  a  person  as  "  its "  instead  of  "  his,"  in 
the  conclusion,  does  not  invalidate  the  con- 
veyance.   Haseltine  v.  Donahue,  42  Wis.  576. 

18.  Keane  v.  Smallbone,  17  C.  B.  179,  25 
L.  J.  C.  P.  72,  4  Wkly.  Rep.  11,  84  E.  C.  L. 
179. 

As  to  alteration  and  the  effect  thereof  see 

Alterations  of  Instruments,  2  Cyc.  137. 

19.  Cockell  V.  Gray,  3  B.  &  B.  186,  6  IMoore 
C.  P.  482,  7  E.  C.  L.  676. 

20.  Guevremont  x.  Guevremont,  34  L.  C. 
Jur.  317. 

21.  Bledsoe  v.  Doe,  4  How.  (Miss.)  13. 

22.  Proof  of  execution  see  infra,  VII,  B,  1 ; 
VII,  C,  1. 

23.  Hatch  r.  Barr,  1  Ohio  390. 

24.  Frost  f.  Deering,  21  Me.  156. 

25.  California. —  Tustin  v.  Faught,  23  Cal. 
237;  Colton  v.  Seavey,  22  Cal.  496. 

Georgia. —  Jackson  v.  Stanford,  19  Ga.  14. 

Maine. —  Scott  v.  Whipple,  5  Me.  336. 

South  Carolina. —  Harrelson  v.  Sarvis,  39 
S.  C.  14,  17  S.  E.  368. 

Texas. —  Minor  v.  Powers,  (Civ.  App.  1896) 
38  S.  W.  400. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  88. 


26.  Johnson  v.  Brook,  31  Miss.  17,  66  Am. 
Dec.  547;  Arthur  v.  Anderson,  9  S.  C.  234. 
See  also  Fogal  v.  Pirro,  10  Bosw.  (N.  Y.)  100. 

27.  Switzer  v.  Knapps,  10  Iowa  72,  74  Am. 
Dec.  375;  Williams  v.  Sprigg,  6  Ohio  St.  585. 

28.  Wilson  r.  South  Park  Com'rs,  70  111. 
46 ;  Byington  v.  Oaks,  32  Iowa  488 ;  Cooper 
V.  Page,  62  Me.  192 ;  Perminter  r.  McDaniel, 
1  Hill  (S.  C.)  267,  26  Am.  Dec.  179. 

As  to  leaving  grantee's  name  blank  see 
supra,  III,  F,  3,  b,  (ill). 

Validity  as  against  the  grantor  is  not  af- 
fected by  the  fact  that  the  deed  was  signed 
by  his  wife  in  blank.  Furnas  v.  Durgin,  119 
Mass.  500.  20  Am.  Rep.  341. 

29.  Anderson  v.  Lewis,  Freem.  (Miss.)  178. 
See  also  People  v.  Organ,  27  111.  27,  79  Am. 
Dec.  391. 

30.  Hone  i:  Woolsey,  2  Edw.  (N.  Y.)  289. 

31.  Ratification  may  be  by  a  reacknowl- 
edgment  of  the  instrument  (Drury  v.  Foster, 
7  Fed.  Cas.  No.  4,096,  1  Dill.  461;  Riggs  v. 
Boylan,  20  Fed.  Cas.  No.  11,822,  4  Biss.  445), 
by  a  subsequent  deed  confirming  the  prior  one 
(Simmons  v.  McKissick,  6  Humphr.  (Tenn.) 
259.  See  Gouverneur  v.  Titus,  6  Paige 
(N.  Y.)  347;  Stokes  v.  Acklen,  (Tenn.  Ch. 
App.  1898)  46  S.  W.  316),  by  a  will  which 
recognizes  and  confirms  the  deed  (Broughton 
r.  Telfer,  3  Rich.  Eq.  (S.  C.)  431),  or  by  an 
authorization  under  seal  to  a  third  party  lo 
complete  and  deliver  the  instrument,  which 
he  does  (Ingram  v.  Little,  14  Ga.  173,  58  Am. 
Dee.  549).  But  mere  subsequent  assent  of  the 
grantor  is  not  sufficient  to  render  a  deed  bind- 
ing which  is  insufficient  under  the  statute  of 
frauds  to  convey  lands.  Wallace  v.  McCol- 
lough,  1  Rich.  Eq.  (S.  C.)  426.  See  Branham 
V.  San  Jose,  24  Cal.  585.  It  is  not  necessary, 
however,  that  an  instrument  which  acknowl- 
edges or  ratifies  a  deed  previously  made 
should  be  of  the  same  formality  as  the  deed 
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sitnatod  in  aiiotlier  state,  may  not  be  valid  in  the  former  state  boeanso  the  execn* 
tioii  is  defective  under  itB  laws,  yet  tlie  instriiirierit  will  l)0  valid  if  fiul>8oqner)tly 
duly  executed  under  the  laws  of  the  state  in  wliicli  the  land  is  located. 

d.  Curative  Aets.  Defective  execution  of  a  deed  may  be  cured  by  statutory 
enactment.'''^ 

2.  Signatures  —  a.  Of  Gpantor  —  (i)  /.v  Gk.veral.  An  instrument  purporting 
to  be  a  deed  cannot  be  <^iven  effect  as  such  where  it  is  not  signed  by  tlie  grantors,''* 
although  it  may  not  l)e  essential  to  the  validity  of  a  deed  that  it  be  suljscribed  at 
the  end  thereof.^''  And  an  indenture  of  two  parts,  one  part  only  being  signed  by 
one  party,  is  good  as  against  him.''*''  Again  a  signing  by  mark  may  be  sufficient.*' 
And  as  between  the  parties  and  their  heirs  and  assigns,  a  deed  under  private  sig- 
nature, acknowledged,  has  the  same  credit  as  an  authentic  act.''^ 

(ii)  EitiiONEOOH  Signature.  The  fact  that  a  party's  name  is  misspelled  in  the 
signature  to  a  deed  will  not  enable  him  to  avoid  the  instrument  where  its  execu- 
tion by  him  is  shown.^^    This  is  also  true  where  he  has  signed  by  a  wrong  narne,^ 

(ill)  SiamNG  OF  Grantor'' H  Name  by  Third  Person.  It  is  not  essential 
to  the  validity  of  a  deed  that  the  grantor  should  actually  affix  his  signature 
thereto  with  his  own  hand,  but  the  deed  will  be  binding  upon  him  if  the  signa- 
ture is  affixed  by  another  in  the  presence  and  at  the  request  of  the  grantor." 
And  a  deed  will  be  binding  upon  a  person  as  grantor,  although  his  name  was 


itself  or  that  tliere  should  be  more  than  one 
witness  thereto  by  reason  of  the  deed  requir- 
ing two.  liadden  v.  Larned,  87  Ga.  634,  13 
S.  E.  806. 

A  deed  ratifying  a  former  defective  deed 
will  not  affect  a  title  acquired  under  a  deed 
to  a  third  person  between  the  date  of  the 
original  deed  and  that  of  the  ratification. 
Union  Pac.  R.  Co.  v.  Reed,  80  Fed.  234,  25 
C.  C.  A.  389.  And  a  confirmation  of  a  deed, 
although  it  may  be  inefFective  to  validate 
such  deedj  may  by  its  terms  operate  as  a 
present  conveyance.  IMontgomery  t".  Horn- 
herger,  (Tex.  Civ.  App.  1897)  40  S.  W.  628. 

32.  Hosford  v.  Nichols,  1  Paige  (N.  Y.) 
220. 

33.  Culbertson  r.  Parker,  15  Ind.  234; 
Stevenson  v.  Cloud,  5  Blackf.  (Ind.)  92; 
Brooks  f.  Fairchild,  36  Mich.  231 ;  Brown 
V.  Cady,  11  Mich.  5.35;  Meighen  v.  Strong,  6 
Minn.  177,  80  Am.  Dec.  441;  Atwater  r. 
Seely,  2  Fed.  133,  1  McCrary  264. 

A  defect  is  not  cured  if  the  deed  is  not 
embraced  l)y  the  spirit  of  the  act.  Dulany 
V.  Tilghmaii,  G  Gill  &  J.  (Md.)  461.  See 
McCroskey  r.  Ladd,  (Cal.  1891)  28  Pac.  216. 

Effect  on  prior  interests. —  Tlie  interests  of 
parties  who  acquired  title  to  land  prior  to 
the  ]\Iinncsota  ret  of  .Inly  26,  1858,  providing 
that  conveyance?  made  prior  thereto  with  but 
one  subscribing  witness  should  be  legal,  were 
not  alTccted  by  such  act.  Thompson  v.  Mor- 
gan, 6  Minn.  292  ;  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441. 

34.  Goodman  v.  Randall,  44  Conn.  321  ; 
Taylor  v.  Glaser,  2  Scrg.  &  R.  (Pa.)  502; 
Adams  v.  Medsker,  25  W.  Va.  127;  Wright 
r.  Wakeford,  17  Ves.  Jr.  454.  But  sec 
JofTrey  v.  Underwood,  1  Ark.  108;  Judge  v. 
Thomson,  20  V.  C.  (,,).  B.  523. 

35.  Saunders  Ifack'ncy,  10  Lea  (Tenn.) 
104;  Ncwioii  r.  I'hiKM-soTij  06  Tex.  142,  18 
S.  W.  348. 

vSigning  at  foot  of  deed  see  Winston  r. 
(lodgcM,  102  Mil.  .30-1,  15  So.  528. 
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36.  Dudley  v.  Sumner,  5  Mass.  438 ;  Hallett 
V.  Collins,  10  How.  (U.  S.)  174,  13  L.  ed. 
376. 

Possession  of  one  part  of  a  deed  by  one  of 
the  parties  has  been  held  presumptive  evi- 
dence that  the  other  part  was  executed  by 
him.  East  India  Co.  ?;.  Lewis.  3  C.  &  P.  358, 
33  Rev.  Rep.  680,  14  E.  C.  L.  608. 

37.  Doe  r.  Richardson,  76  Ala.  320:  Wat- 
son V.  Billings,  38  Ark.  278,  42  Am.  Rep.  1; 
Devercnx  v.  Mcilahon,  108  X.  C.  134.  12 
S.  E.  902.  12  L.  R.  A.  205;  Sellers  v.  Sellers, 
98  N.  C.  13,  3  S.  E.  917. 

A  signing  by  mark  by  an  illiterate  person 
has  been  held  insufficient  where  the  instru- 
ment was  not  read  to  him  and  ne  desired 
that  it  be  read.  Owens  v.  Thomas,  6  U.  C. 
C.  P.  -383. 

38.  Rouyer  r.  Carroll,  47  La.  Ann.  768,  17 
So.  292. 

39.  Bierer  r.  Fretz,  32  Kan.  320.  4  Pac. 
284;  O'Meara  r.  North  American  ^lin.  Co., 
2  Nev.  112.  See  Williams  r.  Brvant,  7  Dowl. 
P.  C.  502,  3  Jur.  632,  9  L.  J."  Exch.  47.  5 
M.  &  W.  447. 

A  slight  difference  in  the  spelling  of  the 
grantee's  name  botu'ccn  that  stated  in  the 
body  of  the  deed  and  that  by  whicli  he  exe- 
cuted the  instrument  will  not  prevent  title 
passing  to  him.  Janes  r.  Whitbread.  11 
C.  B.  406,  15  Jur.  612,  20  L.  J.  C.  P.  217,  73 
E.  C.  L.  406. 

A  variance  between  the  signature  and  the 
record  title  will  not  avoid  a  deed  ( Lvon  r. 
Kain,  36  111.  362;  Clow  r.  I>lummer,  8.5' Mich. 
550,  48  N.  W.  795;  Russell  r.  Oliver,  7S  Tex. 
11,  14  S.  W.  264),  although  there  shoiild  be 
proof  establishing  the  signer  of  the  di'e<l  and 
the  holder  of  the  title  as  the  same  person 
((hnaha,  Real-Estate,  etc.,  Co.  r.  Reih-r.  17 
Nebr.  592,  60  N.  W.  658). 

40.  Middleton  r.  Findla,  25  Cal.  76;  IToni- 
mel  r.  Devinney,  39  Mich.  522. 

41.  Alabnmii'. —  Middlebrook  r.  Barefoot, 
121  Ala.  (i42,  25  So.  102;  Lewi.s  i\  Watson,  98 
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signed  thereto  by  another  in  liis  absence,  where  he  snbseqnently  adopts  such  signa- 
ture as  his  own.'*'^ 

b.  Of  Grantee.  Where  a  deed  by  whicli  property  is  conveyed  to  the  grantee, 
and  which  purpoi-ts  to  be  inter  jyrirtes,  is  accepted  by  him  tlie  fact  that  it  is  signed 
and  sealed  by  tlie  grantor  oidy  will  not  render  it  void  for  want  of  mutuality,  but 
it  will  bo  construed  as  the  deed  of  both  parties.''^ 

e.  Of  Witnesses.  A  person  who  is  unable  to  write  may,  hx  making  his  proper 
mark  so  as  to  identify  himself  with  the  transaction,  become  a  competent  attest- 
ing witness."**  And  the  fact  that  a  deed  is  not  subscribed  by  the  witness  in  the 
proper  place  may  not  invalidate  the  instrument,  provided  that  it  appears  from 
the  face  of  the  deed  that  he  subscribed  it  as  an  attesting  witness.'"'  A  nd  a  dif- 
ference in  the  middle  initial  of  the  nanie  of  the  subscribing  witness  and  that  of 
the  person  by  whom  its  execution  is  proved  will  be  immaterial,  where  the  one 
signing  the  instrument  and  the  one  proving  it  are  identilied  as  the  same  person.*" 

3.  Seal*' — a.  Necessity  of.  At  common  law  a  seal  is  essential  to  the  validity 
and  operative  eifect  of  a  deed  of  conveyance,'^  although  in  some  states  the 


Ala.  479,  13  So.  ,570,  39  Am.  St.  Rep.  82, 

22  L.  E.  A.  297. 

California. —  Jansen  v.  McCaliill,  22  Cal. 
.563,  83  Am.  Dec.  84. 

Indiana. —  Nye  v.  Lowry,  82  Ind.  316. 

Kenfuclci/. —  Middlesboro  \¥aterworks  v. 
Xeal,  105  Kv.  586,  49  S.  W.  428,  20  Ky.  L. 
Rep.  1403. 

Maine. —  Lovejoy  v.  Richardson,  68  Me. 
386;  Bird  r.  Decker,  64  Me.  550;  Frost  r. 
Deering,  21  Me.  156. 

Massachiiseits. —  Gardner  i'.  Gardner,  5 
Gush.  483,  52  Am.  Dec.  740. 

Minnesota. —  Conlan  v.  Grace,  36  Minn.  276, 
30  N.  W.  880.    Compare  Shillock  r.  Gilbert, 

23  Minn.  386. 

Nebraska. —  McMiirtry  v.  Brown,  6  Nebr. 
568. 

New  Jersey. —  Mutual  Ben.  L.  Ins.  Co.  v. 
Brown,  30  N.  J.  Eq.  193. 

Ohio. —  Lore  v.  Truman,  1  Ohio  Dec.  (Re- 
print) 510,  10  West.  L.  J.  250. 

Pennsvlvania. —  Pierce  Hakes,  23  Pa.  St. 
231. 

Texas.— WiWis  v.  Lewis,  28  Tex.  185. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  90. 

Holding  the  hand  of  a  grantor  for  guidance 
in  making  the  signature  does  not  invalidate 
it.  Harris  i\  Harris,  59  Cal.  620;  Kyte  v. 
Kyte,  S  Kulp  (Pa.)  1.  See  also  Lore  r. 
Truman,  1  Ohio  Dee.  (Reprint)  510,  10  West. 
L.  J.  250.  But  see  Abee  v.  Bargas,  (Tex. 
Civ.  App.  1901)  65  S.  W.  489,  where  it  was 
held  that  under  the  particular  circumstances 
of  the  case  the  signing  was  in  effect  a  forgery, 
the  person  whose  hand  was  held  being  in  a 
dying  coiidition,  unconscious,  and  unable  to 
raise  his  hand. 

Signature  includes  mark,  even  though  the 
mark  is  not  between  the  given  name  and  the 
surname.  Hence  if  otherwise  sufficiently 
proved  a  deed  reciting  that  "  I,  J.  R.,  sign 
my  hand  to  it  X  here,"  is  suffieientlv  signed. 
Horton  r.  Murden.  117  Ga.  72,  43  S".  E.  786. 

42.  Clough  !•.  Clough.  73  Me.  487,  40  Am. 
Rep.  386:  Holbrook  r.  Chamberlin,  116  Mass. 
155,  17  .\m.  Rep.  146;  Bartlett  r.  Drake,  100 
Mass.  174.  07  Am.  Dec.  92,  1  Am.  Rep.  101: 
Mclntyre  v.  Park,  11  Gray  (Mass.)  102,  71 


Am.  Dee.  090 ;  Lyman  v.  Smith,  4  Lack.  Leg. 
N.  207. 

An  authorization  to  sign  may  bind  a  person, 
although  he  is  absent.  Reinhart  i.  Miller, 
22  Ga.  402,  68  Am.  Dec.  506.  It  has  been 
held,  however,  that  the  authority  should 
be  by  an  instrument  under  the  hand  of  the 
principal  and  duly  acknowledged.  McMur- 
try  V.  Bro\\n,  6  Nebr.  3o8.  Compare  Bird 
V.  Decker,  64  Me.  550. 

Although  without  his  knowledge  a  person's 
signature  is  affixed  by  another,  it  may  be 
adopted  as  his  own.  O'Donnell  v.  Kelliher, 
62  111.  App.  641;  Nye  v.  Lowry,  82  Ind.  316. 
See  Davis  v.  Bowman,  (Tenn.  Ch.  App.  1898), 
46  S.  W.  1039. 

43.  Finley  v.  Simpson,  22  N.  J.  L.  311,  53 
Am.  Dec.  252;  Woodruff  v.  Woodruff,  44 
N.  J.  Eq.  349,  16  Atl.  4,  1  L.  R.  A.  380; 
Atlantic  Dock  Co.  r.  Leavitt,  54  N.  Y.  35,  13 
Am.  Rep.  556;  Caraway  i'.  Caraway,  7  Coldw. 
(Tenn.)  245.  Compare  Jackson  v.  Florence, 
16  Johns.  (N.  Y.)  47. 

Where  a  grantee  accepts  a  deed  and  enters 
into  possession,  he  agrees  to  do  what  is  stipu- 
lated in  the  deed  that  he  should  do,  although 
he  did  not  sign  the  deed.  Silver  Springs,  etc., 
R.  Co.  V.  Van  Nes.s,  ( Fla.  1903)  34  So.  884. 

44.  Brown  v.  McCormick,  '28  Mich.  215; 
Devereux  v.  MeMahon,  102  N.  C.  284,  9  S.  S. 
635;  Tatom  r.  White,  95  N.  C.  453.  Conip.iro 
Harrison  v.  Simons,  55  Ala.  510. 

Where  a  deed  was  so  signed  by  one  of  the 
attesting  witnesses  and  the  name  of  the  other 
was  written  by  the  grantor  it  was  held  to 
be  invalid  to  pass  title.  Stewart  v.  Beard, 
09  Ala.  470. 

45.  Webster  v.  Coon,  31  Wis.  72. 

46.  Page  v.  Arnim,  29  Tex.  53. 

47.  See,  generally,  Seals. 

48.  Arkansas. —  Floyd  c.  Ricks,  14  Ark. 
286,  58  Am.  Dec.  374. 

Florida.— Kart  v.  Bostwick,  14  Fla.  102. 
Kentucky. —  Taylor  v.  Morton,  5  Dana  365. 
il/atwe.— McLaughlin  r.  Randall,  66  Me.  226. 
Maryland.—  Colvin  r.  Warford,  20  Md.  357. 
Michigan. — Jerome  t.  Ortman,  06  Mich.  668, 
33  N.  W.  759. 

Mississippi. —  Robinson   r.  Noel,  49  Miss. 
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requirement  tliat  a  seal  be  affixed  \\m  been  diBpensed  with  by  tlie  express  pro- 
visions of  statute. 

b.  Suffieiency  of.  It  is  not  tlie  substance  impressed  wliich  authenticates  a 
deed  but  the  seal  itself  which  may  be  stamped  upon  wax,  wafer,  or  other  tena- 
cious substance,^"  or  upon  the  paper/'^  A  device  may  also  be  sufficient  as  a  seal.''' 
And  the  word  "  seal  "  affixed  to  an  instrument  may  be  a  sufficient  device  by  way 
of  seal  to  constitute  it  a  deed,^^  as  may  a  scroll  annexed  to  the  signature/'*  A  seal 
may  be  sufficient,  although  it  is  not  on  a  line  with  the  signature  of  the  grantor^ 


253;  Alexander  r.  Polk,  39  Miss.  737;  Davis 
r.  Brandon,  1  How.  154. 

Missouri. —  Walker  v.  Keile,  8  Mo.  301. 

Veto  Hampshire. —  Underwood  v.  Campbell, 
14  N.  H.  393. 

'New  York.—  Morss  v.  Salisbury,  48  N.  Y. 
636;  Paige  v.  People,  3  Abb.  Dec.  439;  Jack- 
son V.  Wood,  12  Johns.  73.  But  see  Wads- 
worth  V.  Wendell,  5  Johns.  Ch.  224. 

North  Carolina. —  Hinsdale  v.  Thornton,  74 
N.  C.  167. 

South  Carolina. —  Jones  v.  Crawford,  1  Mc- 
Mull.  373;  Cline  v.  Black,  4  McCord  431. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  99. 

An  agreement  for  the  sale  of  trees  with 
the  right  to  enter  and  remove  them  has 
been  held  a  contract  for  the  sale  of  an  inter- 
est in  lands  requiring  a  seal.  Kingsley  v. 
Holbrook,  45  N.  H.  31.3,  86  Am.  Dec.  173. 

A  building  considered  as  personal  estate 
may  be  transferred  by  a  deed  without  a  seal. 
Curtiss  V.  Hoyt,  19  Conn.  154,  48  Am.  Dec. 
149. 

An  indorsement  of  transfer  on  a  deed  comes 
within  the  rule.  Fitzhugh  v.  Croghan,  2 
J.  J.  Marsh.  (Ky.)  'j.29,  19  Am.  Dec.  139. 

Effect  of  wanl  of  seal. —  Although  a  deed 
may  be  defective  in  law  for  want  of  a  seal, 
yet  an  equitable  interest  or  title  is  thereby 
conferred  on  the  grantee. 

California.- — Owen  v.  Frink,  24  Gal.  171. 

Alaine. —  JeAvell  v.  Harding,  72  Me.  124. 

Mississippi. —  McCaleb  v.  Pradat,  25  Miss. 
267. 

New  Hampshire. —  Underwood  v.  Campbell, 
14  N.  H.  393. 

New  York. —  Todd  v.  Eighmie,  4  N.  Y.  App. 
Div.  9,  38  N.  Y.  Suppl.  304;  Grandin  v.  Her- 
nandez, 29  Hun  399. 

Tennessee. —  Brinkley  v.  Bethel,  9  Heisk. 
786. 

Texas.— Frost  v.  Wolf,  77  Tex.  455,  14 
S.  W.  440,  19  Am.  St.  Rep.  761. 

England. — -  National  Provincial  Bank  v. 
Jackson,  33  Ch.  D.  1,  55  L.  T.  Rep.  N.  S.  458, 
34  Wkly.  Rep.  597;  Re  Balkis  Consol.  Co., 
58  L.  T.  Rep.  N.  S.  300,  36  Wkly.  Rep. 
392;  Wright  v.  Wakeford,  17  Ves.  454. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  99. 

49.  Alahaiiia. —  Tatum  v.  Tatum,  81  Ala. 
388,  1  So.  ]95. 

/owa. —  I'icrson  c.  Armstrong,'  1  Iowa  282, 
63  Am.  Dec.  440. 

Micliiqan. —  Jerome  V.  Ortman,  66  Mich. 
608,  33  N.  W.  759. 

Mis-iissippi. —  (jlil)l)H  r.  Mcdluiro,  70  Miss. 
646,  12  So.  829. 

Missouri. —  Ilari'in  n.  Sconce,  06  Mo. 
345. 

Texas. —  Tom  v.  Saycrn,  64  Tex.  339. 
[Ill,  a.  3.  a  I 


Z7/a;i.— Murray  v.  Beal,  23  Utah  548,  65 
Pac.  726. 

United  States. —  Fitzpatrick  v.  Graham,  122. 
Fed.  401,  58  C.  C.  A.  019,  construing  N.  Y. 
Laws  (1890),  p.  593,  c.  547. 

Operation  of  statute. —  Such  a  statute  ha» 
been  held  not  to  relate  Vjaek  so  as  to  validate 
a  conveyance  executed  while  a  seal  was  re- 
quired (Wisdom  V.  Reeves,  110  Ala.  418,  1& 
So.  13),  although  the  instrument  was  re- 
corded after  the  statute  was  enacted  (Swit- 
zer  V.  Knapps,  10  Iowa  72,  74  Am.  Doc. 
375). 

Although  executory  contracts  in  writing, 
without  seals,  may,  by  statute,  be  given  the 
effect  of  deeds  yet  a  seal  is  necessary  to 
make  a  convevance  operate  as  a  deed.  Short- 
ridge  V.  Catlett,  1  A.  K.  Marsh.  (Ky.)  587. 

50.  Tasker  f.  Bartlett,  5  Cush.  (Mass.) 
359;  Roberts  v.  Pillow,  20  Fed.  Cas.  No. 
11,909,  Hempst.  624;  Foster  v.  Geddes,  14 
U.  C.  Q.  B.  239. 

Wax  without  an  impression  is  not  sulH- 
cient.    Perry  i".  Price,  1  Mo.  645. 

51.  Pillow  V.  Roberts,  12  Ark.  822. 

A  deed  merely  marked  with  the  end  of  a 
poker  has  been  held  not  a  sealed  instrument. 
Clement  v.  Donaldson,  9  U.  C.  Q.  B.  299. 

53.  Hamilton  v.  Dennis,  12  Grant  Ch. 
(U.  C.)  325,  where  the  weaving  of  a  rib- 
bon through  slits  cut  in  the  deed  was  held  a 
seal,  the  signatures  being  affixed  opposite  the 
points  where  the  ribbon  appeared  on  the  face 
of  the  instrument. 

53.  Cochran  f.  Stewart,  57  Minn.  490,  59 
N.  W.  543 ;  Cook  x.  Cooper,  59  S.  C.  560.  38 
S.  E.  218;  Whitley  r.  Davis,  1  Swan  (Tenn.) 
333. 

54.  Lore  v.  Truman,  1  Ohio  Dee.  (Re- 
print) 510,  10  West.  L.  J.  250;  Cosner  v. 
McCruni,  40  W.  Va.  339,  21  S.  E.  739;  Re^ 
Bell,  1  Ont.  125.  But  see  Nagle  v.  Kilts, 
Taylor  (U.  C.)  269. 

A  seal  made  with  the  flourish  of  a  pen  is 
sufficient  without  any  subscribing  witness. 
Long  v.  Ramsay,  1  Scrg.  &  R.  (Pa.)  72. 

To  make  a  scroll  a  seal  it  should  be  recog- 
nized as  such  in  the  body  of  the  instrument 
(Cromwell  v.  Tate,  7  I^igh  (Va.)  301,  30 
Am.  Doc.  506.  But  see  Smitli  r.  Ilcnning, 
10  W.  Vn.  596)  or  it  should  be  apparent  from- 
the  instrument  that  such  ^^■a9  the  intention 
(Bohannon  v.  Hough,  Walk.  (Miss.)  46; 
Burton  v.  Leroy,  4  Fed.  Cas.  No.  2,217,  5 
Sawy.  510.  Compare  McDonald  r.  Bear  River, 
etc.,"  Water,  etc.,  Co.,  13  Cal.  220).  Where, 
iiowever,  the  scroll  was  not  recognized  the 
iiiHtrumont  would  be  constriunl  as  a  deed 
where  the  grantor  had  acknowledged  the 
same  in  court  as  his  deed  for  the  purpose  of 
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where  it  is  apparent  from  the  terms  of  the  instrument  that  it  is  liis  seal.^°  Again 
it  may  be  sufficient  to  constitute  an  instrument  a  deed  that  a  seal  is  affixed  tliereto, 
although  the  affixing  of  the  same  is  not  mentioned  therein.'"''  But  a  mere  recital 
in  an  instrument  that  it  is  sealed,  no  seal  or  scroll,  however,  being  affixed  thereto, 
is  not  sufficient.^^ 

e.  Use  of  Same  Seal  by  DifTerent  Parties.  It  is  not  essential  to  the  validity  of 
-a  deed  that  there  should  be  as  many  seals  or  scrolls  as  there  are  parties,  for  two 
or  more  parties  may  adopt  the  same  seal  or  scroll.''^ 

4.  Attestation  —  a.  In  General.  The  attestation  of  a  deed  is  no  part  of  its 
execution,  but  only  an  appointed  means  of  preserving  its  existence,"^  and  to  enable 
the  opposite  party  to  inquire  into  the  circumstances  of  the  sealing  and  delivery."'' 
Accordingly  attestation  of  a  deed  is  not  essential  at  common  law  to  a  transfer  of 
title  thereunder.'''  If,  however,  a  statute  prescribes  that  a  deed  shall  be  attested 
in  a  certain  manner  this  requirement  should  be  complied  with."^    And  a  defective 


having  it  recorded.  Ash  well  v.  Ay  res,  4 
Cratt.   (Va.)  283. 

55.  Harrell  r.  Butler,  92  N.  C.  20. 

56.  Wing  V.  Chase,  35  Me.  260;  Burton 
r.  Leroy,  4  Fed.  Cas.  No.  2,217,  5  Sa\vy.  510. 
But  see  Bohannon  v.  Hough,  Walk.  (Miss.) 
461. 

57.  Deming  v.  Bullitt,  1  Blaekf.  (Ind.) 
241 ;  McPherson  v.  Reese,  58  Miss.  749 ;  Mitch- 
ell r.  Parham,  Harp.  (S.  C.)  3. 

58.  Missouri. —  Lunsford  v.  La  Motte  Lead 
Co.,  54  Mo.  426. 

Xew  Hampshire. —  Pequawkett  Bridge  v. 
Mathes,  7  N.  h.  230,  26  Am.  Dec.  737. 

Tennessee. —  Lambden  f.  Sharp,  9  Humphr. 
■224. 

West  Virginia. —  Norvell  v.  Walker,  9 
W.  Va.  447. 

Wisconsin. —  Yale  r.  Flanders,  4  Wis.  96. 
See  16  Cent.  Dig.  tit.  "Deeds,"  §  101. 

59.  Goodenough  v.  Wairen,  10  Fed.  Cas. 
No.  5,534,  5  SaA\y.  494. 

The  signing  and  sealing  is  Avhat  constitutes 
an  instrument  a  deed.  Dobbin  v.  Cordiner, 
41  Minn.  165,  42  N.  W.  870,  16  Am.  St.  Rep. 
683,  4  L.  R.  A.  333 ;  Conlan  v.  Grace,  36  Minn. 
276,  30  N.  W.  880;  Morton  v.  Leiand,  27 
-Minn.  35,  6  N.  W.  378. 

60.  Markley  v.  Swartzlander,  8  Watts  &  S. 
(Pa.)  172. 

Proof  by  a  witness  that  the  person  ac- 
knowledging a  deed  confirming  a  prior  one 
was  the  individual  whose  name  was  affixed  to 
the  prior  deed  is  held  to  be  all  that  is  neces- 
sary. Crockett  v.  Campbell,  2  Humphr. 
(Tenn. )  411.  And  where  a  deed  is  executed 
by  one  person  for  and  by  the  verbal  authority 
of  another  it  is  immaterial  whether  the  wit- 
nesses to  the  deed  knew  of  such  authority. 
Reinhart  v.  Miller.  22  Ga.  402,  68  Am.  Dec. 
506. 

61.  Arkansas. — -Jackson  v.  Allen,  30  Ark. 
110;  Cocke  v.  Brogan,  5  Ark.  693. 

Georgia. —  Howard  v.  Russell,  104  Ga.  230, 
30  S.  E.  802. 

Illinois. —  Dundy  v.  Chambers,  23  111.  369. 

Kentucky. —  Fitzhugh  v.  Croghan,  2  J.  J. 
Marsh.  429,  19  Am.  Dec.  139. 

Massachusetts. —  Dole  r.  Thurlow,  12  Mete. 
J57. 

Michigan. —  Carpenter   v.   Carpenter,  126 


Mich.  217,  85  N.  W.  576;  Price  v.  Haynes, 
37  Mich.  487. 

Nebraska. — Pearson  r.  Davis,  41  Nebr.  608, 
59  N.  W.  885. 

Neio  Hampshire.— ¥oYS3iit\\'  V.  Clark,  21 
N.  H.  409. 

New  Jersey. —  State  v.  Harrison,  39  N.  J.  L. 
51. 

Neio  York.- — Wood  v.  Chapin,  13  N.  Y. 
509,  67  Am.  Dec.  62. 

North  Carolina. —  Ingram  v.  Hall,  2  N.  C. 
193. 

Pennsylvania. —  Long  i".  Ramsay,  1  Serg. 
&  R.  72. 

Texas. —  Meuley  v.  Zeigler,  23  Tex.  88; 
Coryell  v.  Holmes,  2  Tex.  Unrep.  Cas.  665. 

Wisconsin. —  Leinenkugel  v.  Kehl,  73  Wis. 
238,  40  N.  W.  683;  Quinney  v.  Denney,  18 
Wis.  485. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  104. 

62.  Alabama. —  Branch  v.  Smith,  114  Ala. 
463,  21  So.  423;  Wilson  v.  Glenn,  62  Ala.  28. 

Louisiana. —  Spanier  v.  De  Voe,  52  La.  Ann. 
581,  27  So.  174. 

Michigan. —  Crane  v.  Reeder,  21  Mich.  24, 
4  Am.  Rep.  430. 

New  Hampshire. —  Barker  v.  Bean,  25  N.  H. 
412;  Rundlett  v.  Hodgman,  16  N.  H.  239; 
Underwood  v.  Campbell,  14  N.  II.  393. 

New  York. —  Nellis  v.  Munson,  108  N.  Y. 
453,  15  N.  E.  739  {reversing  24  Hun  575]  ; 
Roggen  V.  Avery,  63  Barb.  65  {.affirmed  in  65 
N.  Y.  592]. 

Ohio. — ■  Courcier  v.  Graham,  1  Ohio  330. 

Wisconsin. —  Harrass  v.  Edwards,  94  Wis. 
459,  69  N.  W.  69. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  104. 

Ala.  Code  (1876),  §  2146,  by  which  it  was 
provided  that  where  deeds  were  recorded  at- 
testation was  unnecessary,  has  been  con- 
strued as  applying  to  those  deeds  which 
were  signed  by  the  grantor  by  his  mark 
only.  Sikes  v.  Shows,  74  Ala.  382.  See 
also  Bickley  v.  Keenan,  60  Ala.  293. 

Failure  to  attest  an  instrument,  purport- 
ing to  be  a  deed,  in  the  manner  required  by 
law,  causes  it  to  operate  merely  as  an  agree- 
ment to  convey.  Eureka  Lumber  Co.  v. 
Brown,  103  Ala.  140,  15  So.  518.  See  also 
Godfroy  v.  Disbrow,  Walk.  (Mich.)  260.  But 
see  Johnson  v.  Jones,  87  Ga.  85,  13  S.  E.  261, 
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att&stntion  as  to  one  of  several  grantors  is  not  aid(;d  \>y  a  pro]:)er  attestation  as  \', 
the  others.'^'* 

b.  Competency  of  Witnesses.  Where  a  statute  provides  that  a  deed  shall  l>e 
attested  by  a  certain  number  of  competent  witnesses  such  statute  will  be  con- 
strued as  requiring  an  attestation  l^y  witnesses  who  are  competent  at  the  time.** 
It  has,  however,  been  held  that  in  case  a  deed  is  attested  by  an  incompetent  wit- 
ness, either  tlirough  mistake  or  fraud,  the  defect  may  be  supplied  by  a  court  of 
equity.''^ 

e.  Number  of  Witnesses.  If  it  is  provided  ijy  statute  that  a  deed  of  land 
shall  be  executed  in  the  presence  of  two  or  more  witnesses  it  is  essential  to  the 
validity  of  such  an  instrument  that  it  be  attested  in  the  manner  prescribed.'* 


where  it  is  held  to  be  legal  as  between  the 
parties  and  those  claiming  under  them  as 
vokintpers. 

Sufficiency  of  recital  in  attestation  clause. 
■ —  A  recital  in  such  a  clause  that  the  deed 
was  signed  and  sealed,  but  omitting  to  state 
that  it  was  delivered,  has  been  lield  not  to 
render  the  deed  invalid  wliere  there  has  been 
a  proper  delivery  of  the  same.  Eaton  v.  Free- 
man, 63  Ga.  535 ;  Bradley  Fertilizer  Co.  v. 
Pace,  80  Fed.  862,  26  C.  C.  A.  198.  But  see 
Doe  V.  'iurnbull,  16  N.  Brunsw.  74. 

The  omission  of  the  date  in  a  certificate 
of  attestation  of  the  execution  of  a  deed  has 
been  held  immaterial.  MeKenzie  v.  Lamont, 
11  Nova  Scotia  517. 

Where  the  attestation  clause,  is  written  is 
immaterial,  provided  it  appears  that  it  was 
the  intention  of  the  Avitness  to  attest  the 
maker's  signature.  Gress  Lumber  Co.  v. 
Georgia  Pine  Shingle  Co.,  105  Ga.  847,  32 
S.  E.  632. 

63.  Hall  V.  Pvedson,  10  Mich.  21,  where  it 
was  held  that  v;\\ezi  a  man  and  his  wife  exe- 
cuted a  deed  which  was  attested  by  two  wit- 
nesses, wlio,  however,  signed  themselves  as 
witnesses  to  tlie  signature  of  the  wife,  there  , 
was  not  a  sufficient  attestation  of  the  hus- 
band's signature,  the  husband  and  wife  hav- 
ing signed  in  different  places. 

An  attestation,  "  sealed  and  delivered "  in 
the  presence  of  the  subscribing  witnesses,  has 
been  held  sufficient.  Fosdick  v.  Risk,  15  Ohio 
84,  45  Am.  Dec.  562. 

64.  'Winsted  Sav.  Bank,  etc.,  Assoc.  v. 
Spencer,  26  Conn.  195;  Child  v.  Baker,  24 
Nebr.  188.  38  N.  W.  725.  But  see  Frink  v. 
Pond,  46  N.  tl.  125. 

Who  are  competent. — ^A  grantee  is  not  a 
comiictent  attpsting  witness  (Croft  v.  Thorn- 
ton, 125  vVla.  3i)l,  28  So.  84;  Coleman  i\ 
State,  79  Ala.  49),  nor  a  co-grantor  (Town- 
send  r.  Downer,  27  Vt.  119),  nor  a  stock- 
holder of  a  private  pocuniai-y  corporation  of 
Ihc  execution  of  a  deed  to  the  corporation 
(Winsted  Sav.  ]5ank,  etc..  Assoc.  f.  Spencer, 
20  Conn.  195.  Com  para  Canandargua  Acad- 
emy r.  IVIcKcclinie,  19  Hun  (N.  Y.)  62; 
K(!!id  V.  Toledo  Loan  Co.,  23  Ohio  Cir.  Ct. 
25),  nor  a  husband  of  a  deed  to  the  wife 
(CairreJl  V.  Higgs,  1  Tex.  Unrcp.  Cas.  56; 
JohnHton  f.  Slater,  11  Oratt.  (Va.)  321. 
(Urmparn  Hardin  V.  Sparks,  70  Tex.  429,  7 
S.  W.  760),  nor  a  wife  of  her  hush.'ind's 
deed  (Carter  v.  Chnnii)ion,  8  Conn.  549,  21 
Am.  Dee.  605;  Corbctt  r.  NorcrosH,  35  N.  H. 
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99;  Chattanooga  Third  Nat.  BanK  v.  O'Brien. 
94  Tenn.  38,  28  S.  W.  293).  And  a  person's 
competency  is  not  afiected  by  a  statute  pro- 
viding that  "  in  all  civil  actions  ...  no  per- 
son sliail  be  incompetenc  to  testify  .  ,  .  be- 
cause of  tlio  disabilities  of  coverture."  Cliat- 
tanooga  Third  Xat.  Bank  V.  O'Brien,  94  Tenn. 
38,  41,  28  S.  W.  293.  Where,  however,  the  hus- 
band executes  the  deed  as  administrator,  it 
has  been  held  that  the  wife  may  be  a  com- 
petent witness.  Carter  v.  Jackson,  58  X.  H. 
156.  And  where  a  witness  is  competent  at 
the  time  of  execution,  the  validity  of  his  at- 
testation will  not  be  afiected  by  the  fact 
that  he  subsequently  acquires  an  interest  in 
the  note  given  for  the  purchase-money.  Car- 
ter V.  Corley,  23  Ala.  612. 

In  Georgia  an  ordinary  may  officially  at- 
test a  deed  in  a  county  other  than  that  of 
his  residence,  where  it  is  provided  by  statute 
that  a  judge  of  a  court  of  record  may  so  act. 
Gress  Lumber  Co.  v.  Coody,  99  Ga.  775,  27 
S.  E.  169. 

65.  Smith  r.  Chapman,  4  Conn.  344. 

66.  Conneciicut. — ^jNIerwin  v.  Camp,  3  Conn. 
35. 

ffeorstia.— Reinhart  v.  Miller,  22  Ga.  402, 
68  Am.  Dee.  506. 

Louisiana. —  Rowson  r.  Barbe,  51  La.  Ann. 
347,  25  So.  139;  Langley  f.  Burrows,  15  La. 
Ann.  392. 

Michigan. —  Compare  King  v.  Carpenter.  37 
Mich.  363;  Dougherty  v.  Randall,  3  Mich.  581. 

Miiinrsoia. —  Meighen  v.  Strong,  6  Minn. 
177,  80  Am.  Dec.  441. 

Isfcw  Hampshire..—  Salvage  v.  Haydock,  G8 
N.  H.  484,  44  Atl.  696;  Cram  v.  Ingalls,  18 
N.  H.  613;  Stone  V.  Ashley,  13  N.  H.  38; 
French  r.  French,  3  N.  H.  234;  Thompson  V. 
Bennct,  Sinitli  327. 

Ohio. —  I'atterson  v.  Pease,  5  Ohio  IDO; 
Courcier  r.  Graliam,  1  Ohio  330. 

Rhode  Island. —  Kenyon  v.  Segar,  14  R.  L 
490. 

iSouth  Carolina. —  Jones  v.  Crawford,  1  Mc- 
Mull.  373 ;  Craig  v.  Pinson,  Cheves  272. 

YcniKiiii. —  Day  v.  Adams,  42  Vt.  510. 

See  16  Cent.  Dig.  tit.  '•  Deeds,"  §  107. 

A  deed  may  be  entitled  to  record,  although 
thorp  are  not  two  witnesses  to  each  .signature, 
as  is  contemplated  by  the  laws  in  force  at  the 
time,  and  is  held  to  constitute  a  notice  to 
subsequent  purchasers  when  recorded.  Carson 
r.  Thompson,  10  Wasli.  295,  38  Pac.  1116. 

One  witness  only  may  be  Hufliciont  if  so 
provided  by  hiw.    Kentucky  Bank  v.  Jones, 
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But,  although  a  deed  may  by  reason  of  defective  attestation  fail  to  pass  a  legal 
title,  yet  it  ina_y  operate  to  vest  an  equitable  title  in  the  grantee. '''' 

d.  Necessity  of  Request  by  Grantor.  While  a  statute  providing  that  a  deed 
shall  be  proved  by  attesting  witnesses  imports  that  they  must  sign  at  the  request 
of  the  grantor,''^  yet  an  attestation  may  be  sufficient  where  persons,  although  not 
expressly  requested  by  the  grantor,  write  their  names  as  witnesses  in  the  presence 
and  with  the  knowledge  of  both  grantor  and  grantee  and  the  deed  is  delivered  to 
and  accepted  by  the  latter.''^  A  person  has  no  right,  however,  to  make  himself  a 
subscribing  witness  in  the  absence  of  any  request  or  knowledge  on  the  part  of  the 
grantor,  and  after  he  has  refused  to  acknowledge  the  deed.™ 

e.  Presence  of  Witness.  It  is  not  necessary  that  the  parties  to  a  deed  sign  the 
same  in  the  presence  of  the  attesting  witnesses,  it  being  a  sufficient  execution  if 
the  former  acknowledge  the  instrument  in  the  presence  of  the  latter."  Proof  of 
execution,  however,  is  insufficient  where  it  does  not  appear  that  the  grantor  either 
signed  or  acknowledged  the  deed  in  the  presence  of  the  witnesses.''^ 

5.  Revenue  Stamps  —  a.  In  General.  A  stamp  is  not  essential  to  the  validity 
of  a  deed  delivered  after  the  i-epeal  of  a  stamp  act,  although  the  instrument  was 
executed  before  such  repeal."'^  And  where  a  deed  was  made  within  the  Con- 
federate lines  during  the  Civil  war  it  was  held  not  to  be  void  for  want  of  a  stamp 
required  by  the  United  States  laws.'''*  Again  the  fact  that  a  Mexican  title  docu- 
ment was  written  on  unstamped  paper  is  not  fatal  to  its  validity.''^ 

b.  Amount  of.  Where  the  amount  of  stamps  required  by  the  act  is  propor- 
tioned to  the  amount  of  the  consideration  money,  the  act  will  be  complied  with  by 
affixing  stamps  according  to  the  sum  named  in  the  deed,  although  the  real  con- 
sideration is  such  sum  in  gold  which  is  worth  more  than  the  legal  tender  notes.™ 

c.  Failure  to  Affix.  The  affixing  of  a  revenue  stamp  to  a  deed  is  not  essential 
to  the  validity  of  such  an  instrument." 


59  Ala.  123;  Genter  v.  Morrison,  31  Barb. 
(jST.  Y.)  155.  Compare  Shirley  v.  Fearne,  33 
Miss.  653,  69  Am.  Dec.  375. 

A  second  witness  may  be  added  after  a 
deed  is  recorded,  when  done  in  the  presence 
of  the  parties,  and  the  deed  will  be  valid  as 
between  them  or  as  against  others  subse- 
quently claiming  under  the  same  grantor  with 
notice.    Brown  v.  Eastman,  16  N.  H.  588. 

67.  Caperton  v.  Hall,  83  Ala.  171,  3  So. 
234;  McLouth  r.  Rathbone,  19  Ohio  21;  Vat- 
tier  r.  Findley,  1  Ohio  Dec.  (Reprint)  58,  1 
West.  L.  J.  398. 

Good  as  between  the  parties. —  Lowe  r.  Al- 
len, 68  Ga.  225  ;  Fulton  v.  Priddy,  123  Mich. 
298.  82  N.  W.  65,  81  Am.  St.  Rep.  201. 

It  is  evidence  of  an  agreement  to  execute 
a  valid  deed.  Vermont  Min.,  etc.,  Co.  v. 
Windham  County  Bank,  44  Vt.  489.  Com- 
pare JMilligan  r.  Dickson,  17  Fed.  Cas.  No. 
9,603.  Pet.  C.  C.  433. 

68.  Tate  v.  Lawrence,  11  Heisk.  (Tenn.) 
503. 

69.  Clements  i.  Pearce,  63  Ala.  284. 

70.  Pritc-hard  v.  Palmer,  88  Hun  (N.  Y.) 
412,  34  N.  1^  Suppl.  787,  2  N.  Y.  Annot.  Cas. 
259. 

71.  Mulloy  V.  Ingalls,  4  Nebr.  115;  Jack- 
son V.  Phillips,  9  Cow.  (N.  Y.)  94. 

It  is  unnecessary  for  subscribing  witnesses 
to  sign  in  the  presence  of  each  other  and  of 
the  grantor.  Little  v.  White.  29  S.  C.  170,  7 
S.  E.  72.  But  see  Dolin  t.  Gardner,  15  Ala. 
758, 


72.  Poole  V.  Jackson,  66  Tex.  380,  1  S.  W. 
75. 

73.  Burton  v.  Shotwell,  13  Bush  (Ky.) 
271. 

A  deed  was  properly  stamped  as  an  agree- 
ment, where  it  was  given  merely  to  correct  a 
prior  conveyance  which  was  not  subject  to 
stamp  duty,  and  was  not  subject  to  the  ad 
valorem  stamp  duty  as  for  land  sold  under 
the  act  of  congress  of  July  1,  1862.  Greve  v. 
Coflin,  14  Minn.  345,  100  Am.  Dec.  229. 

Under  a  ruling  of  the  secretary  of  the 
treasury  that  a  conveyance  without  consid- 
eration does  not  require  a  stamp  it  is  unneces- 
sary to  affix  one  to  a  conveyance  based  on  a 
consideration  of  natural  love  and  affection. 
Mercer  v.  Mercer,  29  Iowa  557. 

74.  Susong  f.  Williams,  1  Heisk.  (Tenn.) 
625. 

75.  Sheirburn  r.  Hunter,  21  Fed.  Cas.  No. 
12,744,  3  Woods  281. 

76.  Hall  V.  Jordan,  19  Wall.  (U.  S.)  271, 
22  L.  ed.  47.  Compare  Frazer  v.  Robinson,  42 
Miss.  121;  U.  S.  v.  Griswold,  8  Fed.  556,  7 
Sawy.  311. 

77.  Colorado. —  Trowbridge  v.  Addoms,  23 
Colo.  518,  48  Pae.  535. 

Maryland. —  Carson  v.  Phelps,  40  Md.  73. 

Michigan. —  Taft  v.  Simpson,  125  Mich.  206, 
84  N.  W.  77. 

Tslew  Jersey. —  See  Piatt  v.  McCloug,  ( Ch. 
1901),  49  Atl.  1125. 

'New  York. —  Moore  v.  Moore,  47  N.  Y.  467, 
7  Am.  Rep.  466;  Dady  v.  O'Rourke,  61  N.  Y. 
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d.  Time  of  Affixing.  The  want  of  a  Btain|)  in  a  deed  lias  been  lield  to  Ije 
properly  supplied  where  it  was  subsequently  affixed  tiiereto  and  the  penalty  pre- 
scril)ed  by  the  aet  of  congress  was  paid."''^ 

e.  Canceling  of.  The  validity  of  a  conveyance  o)i  which  a  stamp  is  not  can- 
celed is  not  affected  by  an  act  imposing  a  penalty  for  failure  to  cancel  a  stamp 
placed  on  such  an  instrument.''^ 

H.  Delivery**" — l.  Necessity  and  Sufficiency  of  in  General  —  a.  Delivery 
Necessary.  It  is  a  general  rule  that  it  is  essential  to  the  validity  of  a  deed  that 
there  should  be  a  delivery  of  the  instrument.**^  Where,  however,  it  is  expressly 
declared  by  statute  that  a  deed  recorded  within  the  tinje  prescribed  sliall  be 


App.  Div.  529,  70  N.  Y.  Suppl.  G94;  Cagger 
V.  Lansing,  57  Barb.  421. 

Pennsylvania. —  Tripp  f.  Bishop,  56  Pa.  St. 
424. 

Texas. —  See  Carothers  v.  Covington,  ( Civ. 
App.  1894)  27  S.  W.  1040. 

United  States. —  Dowell  v.  Applegate,  8 
Fed.  698,  7  Sawy.  239;  Kinney  v.  Consoli- 
dated Virginia  Min.  Co.,  14  Fed.  Cas.  No. 
7,827,  4  Sawy.  382. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  113. 

An  intention  to  evade  the  revenue  law  is 
necessary  to  render  a  deed  void  for  failure  to 
afKx  the  stamps  required.  Carson  v.  Phelps, 
40  Md.  73 ;  Cagger  v.  Lansing,  57  Barb. 
(N.  Y.)  421;  Dowell  v.  Applegate,  8  Fed. 
698,  7  Sawy.  239;  U.  S.  v.  Griswold,  8  Fed. 
556,  7  Sawy.  311. 

The  act  rendering  the  record  void  where 
tlie  deed  was  not  stamped  was  lield  not  to 
afi'ect  the  validity  of  the  instrument  (Dowell 
V.  Applegate,  7  Fed.  881,  7  Sawj'.  232),  or  to 
affect  a  record  tliereof  under  state  laws 
(Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep. 
499). 

,  78.  Carson  v.  Phelps,  40  Md.  73;  Lerch  f. 
Snyder,  112  Pa.  St.  161,  4  Atl.  336. 

79.  Dowell  V.  Applegate,  7  Fed.  88,  7 
Sawy.  232. 

80.  Presumption  of  delivery  see  infra,  V, 
A,  7. 

Proof  of  delivery  see  infra,  V,  B,  2;  V, 
C,  2. 

81.  Alabama. — Williams  v.  Armstrong,  130 
Ala.  389,  30  So.  553;  Frisbie  v.  MeCarty,  1 
Stew.  &  P.  56. 

California. —  Lewis  v.  Burns,  122  Cal.  358, 
55  Pac.  132;  Fitch  v.  Bunch,  30  Cal.  208. 

Colorado. — Rittmaster  v.  Brisbane,  19  Colo. 
371,  35  Pac.  736. 

Delaware. —  Doe  v.  Beeson,  2  Houst.  246 ; 
Pennel  v.  Weyant,  2  Harr.  501. 

Georgia. —  Chambers  v.  Wesley,  113  Ga. 
343,  38  S.  E.  848;  Stallings  v.  Newton,  110 
Ga.  875,  36  S.  E.  227;  Maddox  r.  Gray,  75 
Ga.  452;  Black  v.  Thornton,  31  Ga.  641; 
Oliver  v.  Stono,  24  Ga.  03. 

Illinois. —  llollcnbeck  v.  Hollenbcck,  185  111. 
101,  57  N.  E.  30;  Pratt  v.  Griirm,  184  HI. 
514,  56  N.  E.  819;  Robinson  v.  lldbinson,  116 
III.  250,  5  N.  E.  118;  Dickcrson  IMcn  inian, 
100  111.  342;  FergUMon  r.  Miles,  8  111.  358,  44 
Ain.  Dec.  702;  Doo  v.  Herbert,  1  111.  354,  12 
Am.  Dec.  192. 

Indiana. —  Pennsylvania  Mortg.  Trust  Co. 
V.  Moore,  150  Ind.'  465,  50  N.  E.  72;  Dear- 
mond  V.  Dcurinoiul,  10  Jnd.  191. 
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'    Kansas. —  Nay  v.  Mograin,  24  Kan.  75. 

Kentucky. — Speed  v.  Brooks,  7  -J.  -J.  Mar.sh, 
119;  Hughes  V.  Easten,  4  J.  .J.  Marsh.  572,  20 
Am.  Dec.  230;  Ford  v.  Gregory,  10  B.  Mon. 
175. 

Maine. —  Egery  v.  Woodard,  56  Me.  45; 
Jackson  v.  Sheldon,  22  Me.  569. 

Maryland. —  Stewart  v.  Pi,edditt,  3  Md.  67; 
Clarke  v.  Ray,  1  Harr.  &  .J.  318. 

Massachusetts. —  Maynard  v.  Maynard,  10 
Mass.  456,  6  Am.  Dec.  1 46 ;  Hatch  v.  Hatch,  0 
Mass.  307,  6  Am.  Dec.  67;  Fairbanks  v.  Met- 
calf,  8  Mass.  230 :  Fay  v.  Richardson,  7  Pick. 
91. 

Michigan. —  Bisard  i.  Sparks,  (1903)  95 
N.  W.  728;  Lyon  v.  Lyon,  76  Mich.  610,  43 
N.  W.  586;  Thatcher  v.  St.  Andre\v's  Church, 
37  Mich.  264. 

Mississippi. —  Jelks  v.  Barrett,  52  Miss. 
315;  Johnson  v.  Brook,  31  Miss.  17,  66  Am. 
Dec.  547;  Armstrong  (;.  Stovall,  26  Miss. 
275. 

'Mev:  Jersey. —  Black  v.  Shreve,  13  N.  .J.  Eq. 
455 ;  Commercial  Bank  r.  Reckless.  5  N.  -J. 
Eq.  430;  Crawford  v.  Bertholf,  1  N.  J.  Eq. 
458. 

Isleio  York. —  Cussaek  v.  Tweedy,  126  N.  Y. 
81,  26  N.  E.  1033  {affirming  56  Hun  617,  11 
N.  Y.  Suppl.  16]  ;  Church  v.  Gilman,  15 
Wend.  656,  30  Am.  Dec.  82;  Jackson  v.  Leek, 
12  Wend.  105;  Jackson  v.  Richards,  6  Cow. 
617 ;  Jackson  v.  Phipps,  12  Johns.  418 ;  Jack- 
son r.  Dunlap,  1  Johns.  Cas.  114,  1  Am.  Dec. 
100 ;  Souverbye  v.  Arden,  1  Johns.  Ch.  240. 

North  Carolina. —  KirK  v.  Turner.  16  N.  C. 
14;  Morrow  v.  Williams,  14  N.  C.  263;  Ward 
V.  Ward,  3  N.  C.  226. 

0}iio. —  Hammell  v.  Hammell,  19  Ohio  17. 

Pennsylvania. —  Duraind's  Appeal,  116  Pa. 
St.  93,  8  Atl.  922;  Clauer  v.  Clauer,  22  Pa. 
Super.  Ct.  395. 

South  Carolina. —  Coin  v.  Coin,  24  S.  C. 
596 ;  Dawson  v.  Dawson,  Rice  Eq.  243. 

Tennessee. —  Wilson  r.  Winters.  108  Tenn. 
398,  67  S.  W.  800 ;  Alexander  v.  Bland,  Cooke 
431. 

Texas. —  Koppelmann  V.  Koppelmann,  94 
Tex.  40,  57  S.  VV.  570. 

yermpnf.— Paddock  v.  Potter,  07  Vt.  300, 
31  Atl.  784;  DwincU  Bliss,  58  Vt.  353,  5 
Atl.  317;  Stiles  v.  Brown,  16  Vt.  563. 

West  Virginia: — Lang  r.  Smith,  37  W.  Va. 
725,  17  S.  E.  213. 

Wisconsin. —  Curry  v.  Colburn,  99  ^^'is. 
319,  74  N.  W.  778,  07  Am.  St.  Rc]).  860; 
Flannigaii  r.  Goggins,  71  Wis.  28,  36  N.  W. 
846;  Eiden  V,  Eiden,  41  Wis.  460. 
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operative  and  have  binding.  efPect  from  the  time  of  its  date,  delivery  is  dis- 
pensed with.^^ 

b.  Sufficiency  —  (i)  In  General.  A  sufficient  delivery  takes  place  where  a 
magistrate  or  notary  who  has  drawn  up  the  deed  hands  over  the  same  to  the 
grantee  in  the  grantor's  presenee.^^  And  a  delivery  by  an  attorney  who  has  drawn 
up  the  deed  may  be  sufficient.^*  Again,  in  the  absence  of  evidence  to  the  contrary, 
a  deed  will  be  held  to  have  been  signed  and  delivered  where  it  was  duly 
acknowledged.^^ 

(ii)  Delivery  to  Minor.  The  minority  of  a  person  to  whom  a  deed  is 
delivered  does  not  of  itself  render  the  delivery  ineffectual.^'' 

(ni)  Deposit  in  Post -Office.  Depositing  a  deed  directed  to  the  grantee 
iu  the  post-office  has  been  declared  to  be  a  sufficient  delivery.^'' 

e.  Intention  as  Affecting.  The  question  of  the  delivery  of  a  deed  is  generally 
one  of  intention  of  the  parties,  and  it  is  essential  to  a  valid  delivery  that  there 
should  be  some  act  or  declaration  from  which  an  intention  to  deliver  may  be 
inferred.^^  A  formal  delivery,  however,  is  not  essential  nor  are  expi-ess  words 
necessary.'"  Nor  is  a  manual  delivery  of  the  instrument  to  the  grantee  required,^^ 
it  being  sufficient  if  it  is  apparent  either  from  the  words  or  acts  of  the  grantor 
that  it  was  his  intention  to  treat  the  deed  as  his  and  to  make  a  delivery  of  the 
satne.^^ 


United  States. —  Younge  v.  Guilbeau,  3 
Wall.  636,  18  L.  ed.  262;  Carr  v.  Hoxie,  5 
Fed.  Cas.  No.  2,438,  5  Mason  60. 

See  16  Cent.  Dig.  tit.  "  Deeds,'^  §  116. 

If  the  maker  dies  before  the  deed  is  deliv- 
ered the  deed  is  void.  Pennsylvania  Mortg. 
Trust  Co.  V.  Moore,  150  Ind.  465,  50  N.  E.  72. 

82.  Betts  V.  Union  Bank,  1  Harr.  &  G. 
(Md.)  175,  18  Am.  Dee.  283. 

83.  Hubbard  r.  Cox,  76  Tex.  239,  13  S.  W. 
170;  Bogie  v.  Bogie,  35  Wis.  659. 

84.  Sturtevant  v.  Sturtevant,  116  111.  340, 
6  N.  E.  428. 

85.  St.  Louis  V.  Wiggins  Ferry  Co.,  88  Mo. 
C15.  Compare  Turner  v.  Carpenter,  83  Mo. 
333. 

86.  McNear  r.  Williamson,  166  Mo.  358, 
06  S.  W.  160. 

87.  McKinney  v.  Ehoads,  5  Watts  (Pa.) 
343. 

88.  Georgia. —  Rutledge  v.  Montgomery,  30 
Ga.  899. 

Illinois. —  Jordan  v.  Davis,  108  111.  336; 
Stiles  V.  Probst,  69  111.  382. 

Indiana. —  Burkholder  v.  Casad,  47  Ind. 
418;  Berry  v.  Anderson,  22  Ind.  36. 

Iowa. — "steel  r.  Miller,  40  Iowa  402. 

Maine. —  Woodman  v.  Coolbroth,  7  Me. 
181. 

Minnesota. —  Kammrath  v.  Kidd,  89  Minn. 
380,  95  N.  W.  213. 

Mississippi. —  Kane  v.  Mackin,  9  Sm.  &  M. 
387. 

yeit'  Jersey. —  Woodward  v.  Woodward,  8 
N.  J.  Eq.  779;  Crawford  r.  Bertholf,  1  N.  J. 
Eq.  458. 

New  York. —  Ford  r.  James,  2  Abb.  Dec. 
159,  4  Keyes  300. 

Pennsylvania. —  Dayton  v.  Newman,  19  Pa. 
St.  194. 

Soiith  Carolina. —  Carrigan  v.  Byrd,  23 
S.  C.  89. 

Fermoni.— Dwinell  v.  Bliss,  58  Vt.  353,  5 
Atl.  317. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  118. 
[36] 


Delivery  without  the  knowledge  or  consent 
of  the  grantor  is  ineffectual  to  pass  title. 
Fitzgerald  v.  Goff,  99  Ind.  28;  Henry  v.  Car- 
son, 96  Ind.  412;  Tisher  v.  Beckwith,  30  Wis. 
55,  11  Am.  Rep.  546. 

89.  McCoy  v.  Hill,  2  Litt.  (Ky.)  372. 

90.  Doe  V.  Beeson,  2  Houst.  (Del.)  246; 
Warren  v.  Swett,  31  N.  H.  332. 

91.  Alabama. —  McLure  t'.  Colclous'h,  17 
Ala.  89. 

JZ^moi-s.— Walker  v.  Walker,  42  111.  311,  89 
Am.  Dec.  445;  Rivard  v.  Walker,  39  111.  413. 

Indiana.— Mallett  v.  Page,  8  Ind.  364. 

loioa. —  Newton  v.  Bealer,  41  Iowa  334. 

Kansas. —  Kelsa  v.  Graves,  64  Kan.  777,  68 
Pac.  607. 

Kentucky.—  Shoptaw  V.  Ridgway,  60*  S.  W. 
723,  22  Ky.  L.  Rep.  1495. 

Maryland. —  Stewart  v.  Redditt,  3  Md.  67; 
Byers  v.  McClanahan,  6  Gill  &  J.  250. 

Michiga/)i. —  Thatcher  v.  St.  Andrew's 
Church,  37  Mich.  264. 

Minnesota. —  Stevens  v.  Hatch,  6  Minn.  64. 

Mississippi. —  Young  v.  Elgin,  (1900)  27 
So.  595. 

Neiv  Jersey. —  Ruckman  v.  Ruekman,  32 
N.  J.  Eq.  259;  Crawford  v.  Bertholf,  1  N.  J. 
Eq.  458. 

Netv  York. —  Goodrich  v.  Walker,  1  Johns. 
Cas.  250. 

Ohio. —  Dukes  v.  Spangler,  35  Ohio  St.  119; 
Lore  V.  Truman,  1  Ohio  Dec.  (Reprint)  510, 
10  West.  L.  J.  250. 

Pennsylvania. —  Planing  Co  v.  Paxson,  3 
Walk.  97. 

Tennessee. —  Farrar  v.  Bridges,  5  Humphr. 
411,  42  Am.  Dec.  439. 

United  States. —  Ruekman  v.  Ruckman,  6 
Fed.  225.  . 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  118. 

92.  Delaware. —  Smith  v.  May,  3  Pennew. 
233,  50  Atl.  59 ;  Doe  v.  Beeson,  2  Houst.  246. 

Illinois. —  Phelan  v.  Hyland,  197  111.  395, 
64  N.  E.  360;  Benneson  v.  Aiken,  102  111.  284, 
40  Am.  Rep.  592;  Jummel  v.  Mann,  80  111. 

[III.  H,  1,  e] 
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d.  Retention  of  Control  or  Possession  by  Grantor?*' — (i)  Lv  GENiili.iL.  It  is  a 
general  rule  subject  to  certain  exceptions  lici'ein  ;^iven  that  a  delivery  of  a  deed 
to  be  valid  must  be  such  as  deprives  the  grantor  of  the  possession"'  and  of  tlje 
control  of  the  instrument.'^''  It  has,  liowever,  been  held  that  where  a  deed  wag 
intended  to  be  considered  as  delivered  it  will  not,  as  between  the  grantor  and  the 
grantee,  be  invalid  for  want  of  delivery,  because  of  the  fact  that  it  remains  iii 


App.  288;  Cartfr  i\  Carter,  77  111.  App.  .559; 
Brooks  V.  People,  15  111.  App.  570. 

Indiana. —  Burkliolder  v.  Casad,  47  Ind. 
418 ;  Mallett  v.  Page,  8  Ind.  ,364. 

Kentucky.- —  Shoptaw  v.  Ridgwav,  60  S.  W. 
723,  22.  Ky.  L.  Rep.  1495. 

Minnesota. —  Conlan  v.  Grace,  30  Minn. 
276,  30  N.  W.  880;  Stevens  v.  Hatch,  6  Minn. 
64. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  118. 

From  subsequent  admissions,  conduct,  and 
circumstances  an  intent  may  be  inferred. 
Nichol      Davidson  County,  3  Tenn.  Ch.  547. 

Signing  and  acknowledging  a  deed  without 
reservation  and  passing  the  same  out  of  the 
grantor's  control  and  possession  amount  to  a 
delivery.  Delaplain  v.  Grubb,  44  W.  Va.  612, 
30'  S.  E.  201,  67  Am.  St.  Rep.  788.  See  also 
Adams  v.  Baker,  50  W.  Va.  249,  40  S.  E.  356. 

93.  Presumptions  arising  from  possession 
by  grantor  see  infra,  V,  A,  7,  e. 

94.  Alabama. —  Bernheini  r.  Horton,  103 
Ala.  380,  15  So.  822. 

Georgia. —  Jenkins  r.  Southern  R.  Co.,  109 
Ga.  35,  34  S.  E.  355 ;  O'jSTeal  v.  Brown,  67  6a. 
707. 

Illinois. —  Lundy  v.  Mason,  174  111.  505,  51 
N.  E.  614;  McElroy  v.  Hiner,  133  111.  156,  24 
N.  E.  435;  Price  v.  Hudson,  125  111.  284,  17 
N.  E.  817;  Cline  v.  Jones,  111  111.  563; 
Durand  v.  Weightman,  108  111.  489 ;  Byars  v. 
Spencer,  101  111.  429,  40  Am.  Rep.  212. 

Iowa. —  Guernsey  i\  Black  Diamond  Coal, 
etc.,  Co.,  99  Iowa  471,  68  N.  W.  777;  Farm- 
ers', etc.,  Bank  v.  Haney,  87  Iowa  101,  54 
N.  W.  61;  Miller  v.  Murfield,  79  Iowa  64.  44 
N.  W.  540 ;  Woolcut  v.  Lerdell,  78  Iowa  668, 
43  N.  W.  609. 

Kansas. — ■  Lawn  v.  Donavan,  2  Kan.  App. 
404,  42  Pac.  744. 

Maine. —  Patterson  v.  Snell,  67  Me.  559; 
Chadwick  v.  Webber,  3  Me.  141,  14  Am.  Dec. 
222. 

Massachusetts. — Parker  v.  Parker,  1  Gray 
409 ;  Mills  v.  Gore,  20  Pick.  28. 

Mississippi. —  Hall  v.  Barnett,  71  Miss.  37, 
14  So.  732 ;  Davis  P.  Williams,  57  Miss.  843 ; 
Davis  V.  Lumpkin,  57  Miss.  500. 

Neiv  VorA-.— Fisher  r.  Hall,  41  N.  Y.  410; 
Wainwright  v.  Low,  57  Hun  386,  10  N.  Y. 
Suppl.  888  [a/firmed  in  132  N.  Y.  313,  30 
N.  E.  747]  ;  Cusack  v.  Tweedy,  50  Hun  617, 
11  N.  Y.  Suppl.  16;  Stubing  Stubing,  5 
N.  Y.  Supi)l.  7(i7;  Ktilwoll  r.  Hubbard,  20 
Wend.  44;  Jr.ckson  v.  Dunlap,  1  Johns.  Cas. 
114,  1  Am.  Dec.  100. 

North  daruiina. —  Ward  v.  Ward,  3  N.  C. 
220. 

0/(,/o.— Clay     Cline,  18  Ohio  Cir.  Ct.  89. 
Omion.—-  Kaiii  /).  Smith,  14  Oreg.  82,  12 
Pac.  .3()5,  58  A(ti.  Rep.  281. 

I'ennsi^imnia. —  Duraind's  Appeal.  110  Pa. 
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St.  93,  8  Atl.  922;  Critehfield  v.  Critehfield. 
24  Pa.  St.  100. 

Houth  Carolintx. —  Wood  t".  Ingraham,  3 
Strobh.  Eq.  105,  51  Am.  Dec.  671. 

Tennessee. —  Cazassa  v.  Cazassa.  92  Tenn. 
573,  22  S.  W.  500,  30  Am.  St.  Rep.  112,  20 
L.  R.  A.  178;  Blackmore  v.  Crutcher,  (Ch. 
App.  1898)  46  S.  W.  310. 

West  Virginia. —  Gaines  v.  Keener,  48 
W.  Va.  56,  35  S.  E.  856 ;  Lang  v.  Smith,  37 
W.  Va.  725,  17  S.  E.  213. 

England. —  See  Gudgen  V.  Besset,  6  E.  &  B. 
986,  3  Jur.  X.  S.  212,  20  L.  J.  Q.  B.  3G,  88 
E.  C.  L.  986. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  120. 

95.  Illinois. —  Morris  v.  Caudle,  178  111. 
1,  52  E.  1036,  69  Am.  St.  Rep.  282.  44 
L.  R.  A.  489;  Hawes  v.  Hawes,  177  111.  400, 
53  N.  E.  78;  Hayes  v.  Boylan,  141  111.  400, 
30  N.  E.  1041,  33  Am.  St.  Rep.  326. 

Maryland. —  Duer  v.  James,  42  Md.  492. 

Michigan.- — Bisard  v.  Sparks,  (1903)  9-5 
N.  W.  728;  Reason  v.  Jones,  119  Mich.  672, 
78  N.  W.  899. 

Mississippi. —  Hall  r.  Waddill,  78  Miss.  IG, 
27  So.  936,  28  So.  831. 

Missouri. —  Mudd  r.  Dillon,  166  Mo.  110.  0.5 
S.  W.  973. 

Xew  Hampshire. — Cook  v.  Brown,  34  X.  H. 
460. 

New  J ersey. —  Commercial  Bank  v.  Reck- 
less, 5  N.  J.  Eq.  430. 

Pennsylvania. —  Cameron  v.  Grav.  200  Pa. 
St.  566,  52  Atl.  132. 

Tennessee. —  Brevard  i'.  Xeely,  2  Sneed  164. 

Washington. —  Atwood  v.  Atwood,  15  Wash. 
285,  46  Pac.  240. 

West  Virginia. —  Gaines  r.  Keener,  48 
W.  Va.  56,  35  S.  E.  856;  Lang  v.  Smith,  37 
W.  Va.  725,  17  S.  E.  213. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  119. 

Illustrations. —  This  rule  has  been  applied 
where  a  deed  intended  as  a  testamentary  dis- 
position of  his  property  was  retained  in  the 
grantor's  possession  (Patterson  v.  Snell,  67 
Me.  559;  Stilwell  v.  Hubbard,  20  Wend. 
(N.  Y.)  44)  ;  where  it  wa.'i  found  in  the  same 
envelope  with  the  grantor's  will  {Miller  r. 
Murfield,  79  Iowa  64,  44  N.  W.  540)  :  where 
it  was  j)laced  in  a  trunk  to  which  the  grantor 
had  access  (Chadwick  i\  Webber,  3  Mo.  141, 
14  Am.  Dec.  222;  Hall  r.  Barnett,  71  Miss. 
37,  14  So.  732;  Duraind's  Appeal,  116  Pa.  St. 
93,  8  Atl.  922)  ;  where  it  was  deposited  in  a 
box  with  other  papers  of  the  grantor  in  a 
bank  (Walls  P.  Ritter,  180  HI.  616,  54  N.  E. 
505;  Davis  p.  Williams,  57  Miss.  843)  ;  where 
it  wa.s  put  in  a  sealed  envelope  and  deposited 
in  a  hank  by  the  gnintor  in  his  name  (Stout 
p.  Stout,  28  Ind."  App.  502,  63  N.  E.  250); 
and  where  it  was  placed  in  a  drawer  in  wliioh 
oilier  papers  of  the  grantor,  together  with 
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the  grantor's  possession. Likewise  there  may  be  a  sufficient  delivery  where  the 
grantor  by  his  acts  or  words  expresses  .in  intention  to  delis^er  tlie  instrument  and 
there  is  notliing  to  qualify  the  delivery."'' 

(ii)  Return  of  Deed  by  Grantee.  The  fact  that  after  a  deed  has  been 
delivered  by  the  grantor  to  the  grantee  the  latter  returns  it  to  the  former  merely 
for  the  performance  of  some  act  in  connection  therewith  does  not  negative  the 
previous  delivery  or  operate  as  a  surrender  of  the  title  thereby  ac(|uired.^^ 

e.  Possession  by  Grantee.^^  It  does  not  necessarily  follow  from  the  fact  that 
the  grantee  has  possession  of  the  deed  that  there  has  been  a  delivery  of  the 
instrument,  for  it  may  have  come  into  his  hands  without  any  intent  on  the  part 
of  the  grantor  to  make  a  delivery.^  A  delivery,  however,  by  the  recording 
officer,  after  it  has  been  recorded,  imder  the  direction  of  the  grantor  is  sufficient.^ 
And  there  may  be  a  good  delivery  where  the  grantee  takes  possession  of  the 
instrument  in  the  presence,  and  without  objection  on  the  part,  of  the  grantor,^ 
or  where  it  was  left  on  the  grantee's  table  by  the  grantor.*  And  the  presumption 
of  delivery  arising  from  the  possession  of  a  deed  by  the  grantee,  into  whoso 
hands  it  has  been  placed  without  condition,  is  not  overcome  by  statements  made 
by  the  grantor,  some  time  before  the  execution  of  the  same,  to  the  effect  that  he 


the  will,  were  kept  (Lang  v.  Smith,  37  W.  Va. 
725,  17  S.  E.  213). 

96.  Bunnell  v.  Bunnell,  64  S.  W.  420,  23 
Ky.  L.  Rep.  800;  Wall  v.  Wall,  30  Miss.  91. 
64   Am.   Dee.    147 ;    Farrar    v.  Bridges, 
Humphr.  (Tenn.)  411,  42  Am.  Dec.  439. 

Where  the  grantor  merely  acts  as  a  deposi- 
tary for  the  grantee  there  is  a  delivery. 
Gray  v.  Ward,  (Tenn.  Ch.  App.  1898)  52 
S.  W.  1028.  See  Payne  v.  Hallgarth,  33 
■Oreg.  420,  54  Pac.  162. 

97.  Georgia. — ^  Kushin  r.  Shields,  11  Ga. 
636,  56  Am.  Dee.  436. 

Kentucky. —  Hudson  v.  Redford,  67  S.  W. 
35,  23  Kj'.  L.  Rep.  2347. 

Minnesota. —  Stevens  v.  Hatch,  6  Minn.  64. 

Pennsylvania. —  Miller  v.  Eshleman,  43 
Leg.  Int.  499. 

South  Carolina. —  Harris  r.  Saunders,  2 
Strobh.  Eq.  370  note. 

Tennessee. —  Ledgerwood  v.  Gault,  2  Lea 
643. 

England. —  Xenos  v.  Wickham,  L.  R.  2 
H.  L.  296,  36  L.  J.  C.  P.  313,  16  L.  T.  Rep. 
N.  S.  800,  16  Wkly.  Rep.  38 ;  Hall  i\  Palmer, 
3  Hare  532,  8  Jur.  459,  13  L.  J.  Ch.  352,  25 
Eng.  Ch.  532.  See  also  Hope  r.  Harman,  11 
Jur.  1097 ;  Evans  v.  Gray,  L.  R.  9  Ir.  539. 

See  16  Cent.  Dig.  tit.  •  Deeds,"  §  120. 

98.  Delivery  is  complete,  although  a  deed 
is  returned  to  have  the  signature  of  the  wife 
of  one  of  the  grantors  attached  and  a  mis- 
description corrected  (Hargrave  i'.  Melbourne, 
86  Ala.  270,  5  So.  285),  to  obtain  a  wife's  re- 
linquishment of  dower  (Brooks  v.  Isbell,  22 
Ark.  488),  to  have  the  deed  recorded  (Austin 
r.  Fendali,  2  MacArthur  (D.  C.)  362;  Otis 
f.  Spencer,  102  111.  622,  40  Am.  Rep.  617),  to 
have  it  acknowledged  (Towery  v.  Henderson, 
60  Tex.  291;  Rootes  v.  Holliday,  6  Munf. 
(Va.)  251).  or  where  it  is  returned  for  safe- 
keepina;  (Hall  v.  Dobbin.  119  Mich.  106.  77 
N.  W.  641 ;  In  re  NichoUs,  190  Pa.  St.  308, 
42  Atl.  692;  Turner  v.  Warren,  160  Pa.  St. 
33G,  28  Atl.  781;  Hart  v.  Rust,  46  Tex.  556; 
Smith  V.  James,  22  Tex.  Civ.  App.  154,  54 
S.  W.  41 ;  Brown  v.  Brown,  4  Fed.  Cas.  No. 


1,994,  1  Woodb.  &  M.  325).  And  where  the 
vendor  took  back  the  deed  before  registration 
to  secure  the  payment  of  the  price,  it  was 
held  that  title  passed  under  the  original  de- 
livery to  the  vendee  if  the  deed  was  after- 
Avard  registered.  Clark  i'.  Arnold,  3  N.  C. 
287. 

Placing  with  other  papers  both  of  the 
grantor  and  the  grantee,  aTter  delivery  to 
the  latter,  coupled  with  the  fact  that  it  could 
not  be  found  until  after  the  death  of  the 
grantor,  when  it  was  discovered  among  other 
papers  of  both  parties,  does  not  affect  the 
prior  delivery.  Reed  r.  Smith,  125  Cal.  491, 
58  Pac.  139. 

99.  Presumptions  arising  from  possession 
by  grantee  see  infra,  V,  A,  7,  f. 

1.  Theie  is  no  delivery  where  the  grantee 
takes  possession  of  the  deed  as  agent  of  the 
grantor  for  a  special  purpose  (Dietz  v.  Far- 
'ish,  44  N.  Y.  Super.  Ct.  190),  where  it  is 
delivered  for  the  purpose  of  examination 
( Comer  v.  Baldwin,  16  Minn.  172 ;  Graves  v. 
Dudley,  20  N.  Y.  76;  Curry  v.  Colburn,  99 
Wis.  319,  74  N.  W.  778,  67  Am.  St.  Rep.  860. 
See  Gould  v.  Wise,  97  Cal.  532,  32  Pac.  576, 
33  Pac.  323;  Lee  v.  Hichmond,  90  Iowa  695, 
57  N.  W.  613),  Avhere  he  takes  possession  of 
it  without  the  consent  of  the  grantor  (Lundy 
V.  Mason,  174  111.  505,  51  N.  E.  014;  Major 
V.  Todd,  84  Mich.  85,  47  N.  W.  841),  or 
where  it  is  procured  by  force  or  fraud 
(Sauter  v.  Dollman,  46  Minn.  504,  49  N.  W. 
258). 

When  estopped  to  deny  delivery. —  Where 
the  deed  was  deposited  in  a  safe-deposit  box 
to  which  both  parties  had  access,  and  the 
grantee  abstracted  the  instrument  and  used 
it  to  procure  a  loan  on  the  property,  the 
grantor  was  held  estopped  to  deny  deliv- 
ery. Carusi  v.  Savary,  6  App.  Cas.  (D.  C. ) 
330. 

2.  Kemp  v.  Walker,  16  Ohio  118. 

3.  Williams  v.  Sullivan,  10  Rich.  Eq. 
(S.  C.)  217. 

4.  McLennan  v.  McDonnell,  78  Cal.  273,  20 
Pac.  566. 
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intended  making  a  deed  to  the  grantee  wliicli  was  to  be  returned  and  destroyed 
upon  tlie  happening  of  a  certain  contingency/' 

f.  Conditional  Delivery.  A  deed  cannot  be  delivered  as  an  escrow  to  the 
grantee/  and  a  delivery  wliich  purports  to  ha  such  will  operate  as  an  absolute  one/ 
This  rule,  however,  applies  only  to  those  deeds  which  are  upon  their  face  com- 
plete contracts  requiring  nothing  but  delivery  to  make  tlietn  perfect,  and  does  not 
apply  to  those  which  upon  their  face  import  that  something  besides  delivery  is 
necessary  to  be  done  in  order  to  inake  tiiem  complete/ 

g.  Time  of  Delivery/  It  is  generally  essential  to  the  validity  of  a  deed  that  it 
should  be  delivered  during  the  lifetime  of  the  grantor/'^  But  the  validity  of  a 
deed  cannot  be  objected  to  on  the  ground  that  it  was  not  delivered  until  after 
it  was  recorded/'  ISTor  can  the  creditor  of  a  grantor  object  on  the  ground  that  a 
deed  was  not  delivered  until  some  time  after  it  was  executed,  where  it  was  taken 


5.  Rohr  V.  Alexander^  57  Kan.  381,  46  Pac. 
699. 

6.  Arkansas. —  Campbell  v.  Jones,  52  Ark. 
493,  12  S.  W.  1016,  6  L.  R.  A.  783. 

Georgia. —  Jordan  v.  Pollock,  14  Ga.  145. 
Mississippi. —  Graves   v.   Tucker,    10  Sm. 
&  M.  9. 

New  York. —  Lawton  v.  Sager,  11  Barb. 
349. 

Oregon. —  Gaston  v.  Portland,  16  Oreg.  255, 
19  Pac.  127. 

United  States. —  Flagg  v.  Mann,  9  Fed.  Gas. 
No.  4,847,  2  Sumn.  486. 

England. — ■  Compa/re  Johnson  v.  Baker,  4 
B.  &  Aid.  440,  23  Rev.  Rep.  338,  6  E.  C.  L. 
551. 

Canada. —  Haggarty  V.  O'Leary,  1 1 
N.  Brunsw.  360. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  124;  and, 
generally,  Escrows. 

7.  /ZZiwois.— Baker  f.  Baker,  159  111.  394, 
42  N.  E.  867;  Stevenson  v.  Crapnell,  114  111. 
19,  28  N.  E.  379;  McCann  v.  Atherton,  106 
111.  31 ;  Bryan  v.  Wash,  7  111.  557. 

Indiana. —  Foley  v.  Cowgill,  5  Blackf.  18, 
32  Am.  Dec.  49. 

Micldgan. —  Dawson  v.  Hall,  2  Mich.  390. 

'New  York. —  Braman  v.  Bingham,  26  N.  Y. 
483;  Worrall  v.  Munn,  5  N.  Y.  229,  55 
Am.  Dec.  330;  Arnold  v.  Patrick,  6  Paige 
310. 

North  Carolina. — Gibson  v.  Partee,  19  N.  C. 
530. 

Virginia. — Miller  V.  Fletcher,  27  Gratt.  403, 
21  Am.  Rep.  356;  Hicks  v.  Goode,  12  Leigh 
479,  37  Am.  Dec.  677. 

Washington. —  Richmond  v.  Morford,  4 
Wash.  .337,  30  Pac.  241,  31  Pac.  513. 

Wisconsin. —  Hinchlifl'  v.  Hinman,  18  Wis. 
130. 

Rep  16  Cent.  Dig.  tit.  "Deeds,"  §  124. 

Delivery  to  an  agent  or  attorney  of  the 
gruntc^o  is  absolute.  Parrish  v.  Stoadhani,  102 
Ala.  615,  15  So.  354;  Duncan  v.  Pope,  47  Ga. 
445;  Day  v.  Lacassc,  85  Mo.  242,  27  Atl.  124; 
Hubbard  v.  Greeley,  84  Me.  340,  24  Atl.  799, 
17  L.  R.  A.  51].  But  SCO  Ashford  v.  Prowitt, 
102  Ala.  204,  14  So.  663,  48  Am.  St.  Rep.  37. 
A  delivery,  however,  to  an  agent  of  the 
grantee  to  1)0  hold  while  the  latter  considers 
whether  lio  hIuiII  accept  it  nr  not  has  boon 
hold  not  to  1)0  a  valid  delivery.  Fonl  v. 
JiimoH,  2  Abb.  Dec.   (N.  Y.)   159,  4  Keyes 
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(N.  Y.)  300.  But  see  Rountree  v.  Smith,  152 
111.  493,  38  N.  E.  680;  Xewlin  v.  Beard,  0 
W.  Va.  110. 

8.  Hicks  f.  Goode,  12  Leigh  (Va.)  479,  37 
Am.  Dec.  677.  See  also  Hargrave  v.  Mel- 
bourne, 86  Ala.  270,  5  So.  285. 

9.  Presumption  of  time  of  delivery  see  in- 
fra, V,  A,  7,  c. 

10.  Arkansas. —  Miller  v.  Physick,  24  Ark. 
244. 

Delaware. —  Doe  i".  Beeson,  2  Houst.  246. 
Illinois. —  Provart  v.  Harris,  150  111.  40, 

36  N.  E.  958;  Wiggins  v.  Lusk,  12  HI.  132; 
Brooks  V.  People,  15  111.  App.  570. 

loiva. —  Otto  V.  Doty,  61  Iowa  23,  15  X.  W. 
578. 

Kentucky. —  Colyer  v.  Hyden,  94  Ky.  180, 
21  S.  W.  868,  15  Ky.  L.  Rep.  101. 

Michigan.— TaH  v.  Taft,  59  Mich.  185,  26 
N.  W.  426,  60  Am.  Rep.  291. 

Mississippi. —  Weisinger  v.  Cocke,  67  Miss. 
611,  7  So.  495,  19  Am.  St.  Rep.  320. 

North  Carolina. —  Baldwin  v.  Maultsby,  27 
N.  C.  505. 

Pennsylvania. —  Shoenberger   v.  Hackman, 

37  Pa.  St.  87. 

Texas. —  Naugher  v.  Patterson,  9  Tex.  Civ. 
App.  168,  28  S.  W.  582. 

West  Virginia. —  Lang  t.  Smith,  37  W.  Va. 
725  17  S  E  213 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  123. 

An  exception  to  the  rule  has  been  held  to 
exist  where  a  deed  is  delivered  to  a  tiiird 
person  witli  instructions  to  deliver  the  same 
to  the  grantee,  to  whom  the  deed  is  not  given, 
however,  until  after  the  grantor's  death  ( Col- 
yer V.  Hyden,  94  Ky.  180,  21  S.  W.  868,  15  Ky. 
L.  Rep.  101 ;  Sneathen  v.  Sneathen,  104  Mo. 
201,  16  S.  W.  497,  24  Am.  St.  Rep.  326), 
and  where  one  of  several  tenants  in  common, 
by  whom  a  deed  of  land,  for  which  the  con- 
sideration baa  been  fully  paid,  has  been  exe- 
cuted, dies,  and  the  instrument  is  delivered 
by  the  otlior  tenant  or  one  to  whom  it  lias 
been  intrusted  for  that  purpose  ( Holt's  Ap- 
])oal,  98  Pa.  St.  257).  And  a  delivery  of  a 
deed  has  been  held  binding  upon  the  heir 
of  the  grantor  where  with  the  consent  of  and 
under  an  agreement  with  the  former  a  dood 
(lolivorod  as  an  osoi-ow  is  after  the  grantor's 
(Icaili  (lelivei'od  \o  the  grantee.  Keirsted  V. 
Avery,  4  Paige  (N.  Y.)  9. 

11".  Parlver  v.  Hill,  8  Mete.  (Mass.)  447. 
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by  the  grautee  for  a  valuable  consideration,  in  satisfaction  of  a  hona  fide  debt,  and 
in  ignorance  of  his  indebtedness  to  others.^^ 

h.  Co-Grantors  and  Co-Grantees.  Where  a  deed  is  delivered  to  one  of  two  or 
more  co-grantees  it  will  operate  as  a  delivery  to  all.^^  And  a  delivery  by  the  hus- 
band of  a  deed,  executed  by  him  and  his  wife,  may  operate  as  a  delivery  by  the 
wife  also."  But  a  delivery  by  a  wife  of  a  joint  deed  of  gift  by  her  and  her  hus- 
band of  a  homestead,  the  title  to  which  is  in  her,  has  been  held  not  to  affect  his 
right  in  the  homestead  where  it  was  intended  that  there  should  be  no  delivery 
until  after  the  death  of  both  and  she  acted  without  his  knowledge  or  consent  in 
making  tlie  delivery.^^  And  a  delivery  is  incomplete  where  made  by  some  of  the 
parties  only  to  a  deed,  which  shows  on  its  face  that  it  was  intended  to  be  jointly 
executed  so  that  all  should  be  bound  by  its  covenants.^^ 

i.  Ratification.  A  delivery  of  a  deed  to  a  stranger  will  be  good  where  the 
grantee  ratifies  it.^'''  And  although  a  delivery  is  not  authorized  by  the  grantor, 
yet  he  may  by  subsequent  conduct  or  acts  ratify  the  same.^^  So  a  deed  not  valid 
to  pass  title  may  become  valid  by  redelivery.^'*  It  has,  however,  been  held  that 
where  a  deed  was  void  for  want  of  delivery  it  cannot  be  validated  by  a  subsequent 
deed  given  for  tliat  purpose.^ 

j.  Questions  For  Jury.  It  is  ordinarily  a  question  of  fact  for  the  jury  to  deter- 
mine whether  there  has  been  a  delivery  of  a  deed.^^ 

2.  DELrvERY  TO  THIRD  PERSON  —  a.  General  Rule.  It  is  not  necessary  that  a 
delivery  of  a  deed  should  be  made  to  the  grantee  himself,  but  it  will  be  sufficient 
if  it  is  delivered  to  a  third  person  for  the  use  of  the  grantee.^^    Such  a  delivery, 


12.  Young  V.  Stearns,  3  111.  App.  498. 

13.  Eshleman  v.  Henrietta  Vineyard  Co., 
102  Cal.  199,  36  Pac.  579;  Rightor  v.  Kohn, 
16  La.  501;  Minor  f.  Powers,  {Tex.  Civ.  App. 
1893)  24  S.  W.  710.  But  see  Baxter  v.  Bax- 
ter, 44  N.  C.  341 ;  Hannah  v.  Swarner,  8 
Watts  (Pa.)  9,  34  Am.  Dec.  442. 

A  deed  to  a  wife  with  the  remainder  over 
to  the  sons  passes  title  on  delivery  to  the 
wife.  Boswell  v.  Boswell,  45  S.  W.  454,  20 
Ky.  L.  Rep.  118.  And  a  deed  conveying 
land  for  life  to  a  married  woman,  the  prop- 
erty thereafter  to  go  to  her  children,  or  in 
case  there  are  none,  the  husband  to  have  the 
use  thereof  during  his  life,  is  suificiently  de- 
livered as  to  the  children  and  husband  by 
a  deliverv  to  the  wife.  Lambert  k.  McClure, 
12  Tex.  Civ.  App.  577,  34  S.  W.  973. 

14.  Somers  f.  Pumphrey,  24  Ind.  231. 

15.  Meeks  v.  Stillwell,  54  Ohio  St.  541,  44 
N.  E.  207.  Compare  Cannon  v.  Cannon,  26 
N.  J.  Eq.  316. 

16.  Arthur  v.  Anderson,  9  S.  C.  234.  Com- 
pare Overman  v.  Kerr,  17  Iowa  485. 

17.  Morrison  v.  Kelly,  22  HI.  610,  74  Am. 
Dec.  169. 

18.  McNulty  r.  McNulty,  47  Kan.  208,  27 
Pac.  819,  where  it  was  held  that  a  delivery 
was  ratified  where  the  grantor  recognized  the 
grantee's  title  for  three  years  by  acting  as 
his  agent  in  respect  to  the  management  of  the 
propertv.  See  also  Pittman  v.  Sofley,  64 
111.  155-. 

A  grantor  cannot  show  that  a  delivery  was 
unauthorized  where  it  appears  from  the  evi- 
dence that  he  ratified  the  transaction.  Hark- 
ness  V.  Cleaves,  113  Iowa  140,  84  N.  W.  1033. 

19.  Shackleford  v.  Smith,  5  Dana  (Ky.) 
232. 

A  subsequent  acknowledgment  and  leaving 


of  the  deed  with  the  grantee  will  be  an 
equivalent  to  a  redelivery.  Osterhout  v.  Shoe- 
maker, 3  Hill  (N.  Y.)  513. 

20.  Barr  v.  Schroeder,  32  Cal.  609. 

21.  California. —  Bensley  v.  Atwill,  12  Cal. 
231;  Hastings  v.  Vaughn,  5  Cal.  315. 

Minnesota. —  Kammrath  v.  Kidd,  89  Minn. 
380,  95  N.  W.  213. 

Missouri. —  Gilmore  v.  Morris,  13  Mo.  App. 
114. 

Neio  Hampshire. —  Hurlburt  v.  Wheeler,  40 
N.  H.  73. 

Neiv  Jersey. —  Farlee  v.  Farlee,  21  N.  J.  L. 
279. 

Neio  York. —  Crain  v.  Wright,  36  Hun  74 
[affirmed  in  114  N.  Y.  307,  21  N.  E.  401]  ; 
Genter  v.  Morrison,  31  Barb.  155. 

Pennsylvania.' —  Stoney  v.  Winterhalter, 
(1887)  11  Atl.  611;  Fisher  v.  Kean,  1  Watts 
278. 

South  Carolina. —  Shaw  v.  Cunningham,  16 
S.  C.  631. 

Texas. —  Johnston  v.  Johnston,  (Civ.  App. 
1902)  67  «.  W.  123. 

Vermont. —  Lindsay  v.  Lindsay,  11  Vt.  621. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  127. 

The  court  may  withdraw  the  issue  Avhere 
the  proof  as  to  delivery  is  such  as  to  repel 
a  presumption  of  any  intention  to  deliver. 
Carnes  v.  Piatt,  1  Sweeny  (N.  Y.)  140. 

22.  Alabama. — Fitzpatriek  v.  Brigman,  133 
Ala.  242,  31  So.  940;  Tennessee  Coal,  etc., 
R.  Co.  V.  Wheeler,  125  Ala.  538,  28  So.  38. 

Arkansas. — Eastham  v.  Powell,  51  Ark.  530, 
11  S.  W.  823. 

Illinois.— Clark  v.  Clark,  183  111.  448,  56 
N.  E.  82,  75  Am.  St.  Rep.  115;  Latimer  i: 
Latimer,  174  111.  418,  51  N.  E.  548;  Rode- 
meier  v.  Brown,  169  HI.  347,  48  N.  E.  468, 
61  Am.  St.  Rep.  176;  Miller  v.  Meers,  155  111. 
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liowever,  will  not  be  cfrectual  niiless  it  is  made  in  such  a  way  tliat  the  grantor 
parts  witli  all  control  over  the  instruinent.^^ 

b.  Assent  of  Grantee,  A  delivery  to  a  third  person  for  the  use  of  the  grantee 
may  be  sufficient,  although  there  had  been  no  authority  given  to  such  person  to 
receive  the  deed,'^'^  where  the  grantee  suljsequently  assents  tliereto.'*'  Sueli  assent 
will  be  presumed  until  the  grantee  dissents  ;  in  which  case  tliere  is  no  delivery 
so  as  to  pass  title.'^** 

e.  Retention  by,  op  Delivery  to,  Scrivener.    The  retention  Ijy,  or  tlie  delivery 

to,  the  scrivener  of  a  deed  may  operate  as  a  delivery  to  the  grantee.'*'^  But  where 
the  scrivener  who  has  possession  of  the  deed  is  directed  by  the  grantor  not  to  give 


284,  40  N.  E.  577;  Redden  x..  Miller,  95  111. 
336;  Crocker  v.  Lowenthal,  83  III.  579;  Raw- 
son  V.  Fox,  65  III.  200;  Thompson  r.  Candor, 
60  111.  244;  Morrison  x,.  Kelly,  22  111.  010, 
74  Am.  Dec.  109. 

Indiana. —  Nye  v.  Lowry,  82  Ind.  310; 
Burkiiolder  v.  Casad,  47  Ind.  418. 

/ou'a.— Hall  v.  Cardell,  111  Iowa  206,  82 
N.  W.  503. 

Kansas. —  Wuester  v.  Folin,  CO  Kan.  334, 
56  Pac.  490. 

Kentucky. —  Inlow  v.  Com.,  G  T.  B.  Mon.  72. 

Maine. —  Hatch  i:  Bates,  54  Me.  130. 

Maryland. —  Duer  v.  James,  42  Md.  492. 

Massachusetts. —  Hatch  v.  Hatch,  9  Mass. 
307,  0  Am.  Dec.  07. 

Minnesota. — Barnard  v.  Tnurston,  86  Minn. 
343,  90  N.  W.  574;  Crowley  f.  C.  N.  Nelson 
Lumber  Co.,  66  Minn.  400,  69  N.  W.  321. 

Mississippi. —  Kane  v.  Doe,  9  Sm.  &  M. 
387. 

Missouri. — Hamilton  v.  Armstrong,  120  Mo. 
597,  25  S.  W.  545;  White  v.  Pollock,  117  Mo. 
467,  22  S.  W.  1077,  38  Am.  St.  Rep.  671;  Wil- 
liams r.  Latham.  113  Mo.  165,  20  S.  W.  99; 
Standiford  r.  S'tandiford,  97  Mo.  231,  10 
S.  W.  836,  3  L.  R.  A.  299. 

Veto  Hampshire. —  Peavey  r.  Tilton.  18 
N.  H.  151,  45  Am.  Dec.  365;  Buffum  v. 
Green,  5  N.  H.  71,  20  Am.  Dec.  562;  Canning 
V.  Pinkham,  1  N.  H.  353. 

T<lew  Jersey. —  Jones  v.  Swayze,  42  N.  J.  L. 
279. 

lieio  Tor/c.— Fisher  r-.  Hall,  41  N.  Y.  410; 
Brown  r.  Austen,  35  Barb.  341 ;  Roosevelt  v. 
Carow,  6  Barb.  190;  Church  v.  Oilman,  15 
Wend.  050,  30  Am.  Dec.  82;  Souverbye  V. 
Arden,  1  Johns.  Ch.  240. 

North  Carolina. —  Gaskill  r.  King,  34  N.  C. 
211;  Morrow  r.  Alexander,  24  N.  C.  388. 

O/tio.— Mitchell  r.  Ryan,  3  Ohio  St.  377. 

Pennsylvania. —  ICckman  v.  Eekman,  55  Pa. 
St.  269;  Thompson  v.  Lloyd,  49  Pa.  St.  127. 

Tennessee. —  Thompson  v.  Jones,  1  Head 
574. 

Encjland.—  T)oo  v.  Knight,  5  B.  &  C.  671, 
8  D.  &  R.  348,  4  L.  J.  K.  B.  0.  S.  101,  29 
Rev.  Rep.  355,  11  E.  C.  L.  032. 

See  10  Ont.  Dig.  tit.  "  Deeds,"  §  130. 

Delivery  to  a  father  of  a,  deed  conveying 
|)i(ip('rl.v  to  nn  infant  cliikl  is  good.  Parker 
r.  Suln'ioiis,  101  (U.  100,  28  S.  E.  081,  05 
Am.  St.  Ilcp.  291.  S(!e  also  Chapin  v.  Nott, 
203  111.  3H,  07  N.  E.  833. 

23.  dalifoniia.—  Kilch  r.  Bunch,  30  OmI. 
208. 

(Umnrnlicut. —  Porter  1'.  Woodliouso,  59 
<;oini.  508,  22   Atl.  200,  21   Am.   St.  Rep. 
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131,  13  L.  R.  A.  04;  Alsop  v.  Swathel,  7 
Conn.  500. 

Delaiixire. —  Doe  v.  Beeson,  2  Houst.  240. 

Illinois. —  Barrows  v.  Barrows,  138  III.  049, 
28  N.  E.  983. 

Minnesota. —  Kammrath  v.  Kidd,  89  Minn. 
380,  95  N.  W.  213. 

Missouri. —  Abbe  v.  Justus,  60  Mo.  App. 
300;  Vanstone  v.  Goodwin,  42  Mo.  App.  39; 
Ells  V.  Missouri  Pac.  R.  Co.,  40  Mo.  App.  165. 

'New  Hampshire. —  Baker  v.  Haskell,  47 
N.  H.  479,  93  Am.  Dec.  455 ;  Johnson  v.  Far- 
ley, 45  N.  H.  505. 

North  Carolina. —  Bailey  v.  Bailev,  52  N.  C. 
44. 

Pennsylvania. —  Eckman  v.  Eekman,  55  Pa. 
St.  269. 

Rhode  Island. —  Johnson  v.  Johnson,  24 
R.  L  571,  54  Atl.  378. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  134. 

There  is  no  delivery  to  the  grantee  where 
a  deed  is  given  to  a  third  person  for  safe- 
keeping ( Barlow  v.  Hinton,  1  A.  K.  Marsh. 
(Ky. )  97),  or  to  procure  an  acknowledg- 
ment (Johnson  v.  Brook,  31  Miss.  17,  06  Am. 
Dee.  547;  Donnelly  v.  Rafferty,  172  Pa.  St. 
587,  33  Atl.  754)  ;  or  where  a  deed  is  given 
to  a  third  person  without  any  instruction 
or  authority  to  deliver  it  to  the  grantee 
(Fitzpaurick  v.  Brigman,  130  Ala.  450,  30 
So.  500 ;  Cannon  v.  Cannon,  26  N.  J.  Eq. 
316;  Elsev  v.  Metcalf,  1  Den.  (N.  Y.)  323; 
Perkins  r.'  Tliompson,  123  N.  C.  175,  31  S.  E. 
387  ;  Carr  v.  Hoxie,  5  Fed.  Cas.  No.  2,438,  5 
Mason  CO). 

24.  Bryan  v.  Wash,  7  111.  557;  WarA  v. 
Small,  90  Ky.  198,  13  S.  W.  1070,  12  Kv.  L. 
Rep.  58;  Mather  r.  Corliss,  103  Mass.  "seS; 
Everett  v.  Everett,  48  N.  Y.  218;  Verplank 
V.  Sterry,  12  Johns.  (N.  Y.)  536,  7  Am.  Dec. 
348 ;  Monti-eal  Cong.  Nunnery  v.  McNamara, 
3  Barb.  Cb,    (N.  Y.)  375,  49  Am.  Dec.  184. 

25.  Haonni  v.  Bleisch,  146  III.  202,  34 
N.  E.  153;  Bennett  v.  Waller,  23  111.  97; 
Turner  r.  Whidden,  22  Me.  121;  Marsh  v. 
Austin,  1  Allen  (Mass.)  235;  Wesson  v. 
Stephens,  37  N.  C.  557. 

Express  assent  is  not  necessary.  Tibbals 
V.  JacoDs,  31  Conn.  428;  Merrills  r.  Swift, 
18  (Vmn.'257,  40  Am.  Dec.  315. 

26.  Doe      Boeson,  2  lloust.  (Del.)  240. 

27.  Ilalluck  (\  Hush,  2  Root  (Conn.)  20,  1 
Am.  Dec.  CO;  Tate  r.  Tate,  21  N.  C.  22. 

28.  (Barnes  v.  Piatt,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  42,  38  How.  Pr.  (N.  Y.)  100.  Roc 
also  Day  v.  Orimtli,  15  Iowa  104. 

29.  Alabama. —  Burt  v.  Cassety,  12  Ala. 
734. 
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tlie  instrument  to  nny  one,  there  is  no  delivery  to  the  grantee,  and  it  is  immaterial 
that  lie  did  deliver  the  instrument  to  the  latter.^'^  And  the  question  of  whether 
there  has  been  a  delivery  may  depend  upon  whether  the  scrivener  acts  as  agent 
of  the  grantee  or  the  grantor.^^  Again  where  a  deed  is  executed  in  blank  and 
given  to  an  attorney  merely  to  fill  up  there  is  no  delivery  of  the  instrument  to 
the  grantee  where  the  former  writes  an  acknowledgment  thereon  and  delivers  it.^^ 

d.  Conditional  Delivery.  Where  a  deed  is  given  to  a  third  person  to  hold 
until  the  performance  of  some  act  by  the  grantee  or  the  happening  of  some  con- 
tingency it  does  not  operate  as  a  deliver}^  to  the  grantee.^'^ 

e.  Delivery  to  Agent  of  Grantee.  A  delivery  of  a  deed  to  a  person  having 
authority  to  receive  the  same  in  behalf  of  the  grantee  will  be  a  sufKcient  delivery.^ 

f.  Loss  or  Destruction  of  Deed  After  Delivery.  The  loss  of  a  deed  while  in 
the  possession  of  a  third  party  to  whom  it  has  been  delivered  for  the  use  of  the 
grantee  will  not  operate  to  defeat  the  delivery  to  the  latter.^^  IS^or  can  the  title 
of  a  grantee  under  such  a  delivery  be  affected  by  a  destruction  of  the  deed  while 
in  the  hands  of  a  third  party  or  before  it  is  given  to  the  grantee.^" 

g.  Questions  For  Jury.  It  is  a  question  for  the  jury  to  determine  whether  a 
grantor  intended,  in  leaving  the  deed  with  his  attorney,  to  deliver  such  deed  to 
the  grantee.^^ 

3.  Delivery  For  Record  and  Recording  —  a.  In  General.  The  recording  of  a 
deed  is  prima  facie  evidence  of  a  delivery  to,  and  acceptance  by,  the  grantee,^^ 


Delaicarc. —  Jamison  i'.  Craven,  4  Del.  Ch. 
311. 

Indiana. —  Fewell  r.  Kessler,  30  Ind.  195. 
Kansas.— Bierer  v.  Fretz,  32  Kan.  329,  4 
Pac.  284. 

Minnesota. — Barnard  v.  Thurston,  86  Minn. 
343,  90  N.  W.  574. 

^'ew  York. —  Reed  v.  Marble,  10  Paisre  409. 

Vermont.— Orr  r.  Clark,  62  Vt.  f36,  19 
Atl.  929. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  132. 

30.  Bcttinger  v.  Van  Alstine,  79  Hun 
(In.  Y.)  517,  29  N.  Y.  Suppl.  904. 

31.  S\yank  v.  Swank,  37  Oreg.  439,  61  Pac. 
846;  Healv  v.  Seward,  5  Wash.  319,  31  Pac. 
874.  See  also  Carnes  v.  Piatt,  6  Rob.  (  N.  Y.) 
270. 

32.  Hammersloiigh  v.  Cheatham,  84  Mo.  13. 

33.  Soward  v.  Moss,  59  Nebr.  71,  80  N.  W. 
268;  Stockwell  v.  Williams,  68  N.  H.  75,  41 
Atl  973;  Tarlton  v.  Griggs,  131  N.  C.  216, 
42  S.  E.  591;  Cogswell  r.  O'Connor,  13  Nova 
Scotia  513. 

Express  words  are  not  necessary  in  order 
to  have  a  delivery  operate  as  an  escrow,  for 
it  may  be  inferred  from  circumstances  attend- 
ing the  execution.  Bowker  r.  Burdekin,  12 
L.  J.  E.xch.  329,  11  M.  &  W.  128;  Nash  v. 
Flynn,  6  Ir.  Eq.  565,  1  J.  &  L.  162;  Keator 
r.  Scovil,  5  N.  Brunsw.  647. 

34.  Maine. —  Turner  r.  Whidden,  22  Me. 
121. 

Minnesota. —  Miller  r.  Irish  Catliolic  Colo- 
nization Assoc.,  36  Minn.  357,  31  N.  W.  215. 

Xelraska. —  Sowards  f.  Moss,  58  Nebr.  119, 
78  N.  W.  373; 

North  Carolina. —  Green  v.  Kornegav,  49 
N.  C.  66,  67  Am.  Dec.  261. 

OWo.— Cincinnati,  etc.,  R.  Co.  r.  IlifT,  13 
Ohio  St.  235. 

Pennsi/lvania. —  Stinger  r.  Com.,  26  Pa.  St. 
422;  Blight  I.  Schenck,  10  Pa.  St.  285,  51 
Am.  Dec.  478;  Read  v.  Robinson,  6  Watts 
&  S.  329. 


South  Carolina. —  Guess  r.  South  Bound 
R.  Co.,  40  S.  C.  450,  19  S.  E.  68. 

Vermont. —  Pratt      Holman,  16  Vt.  530. 

See  16  Cent.  Dig.  tit.  '-Deeds,"  §  131. 

Illustrations. — Delivery  to  the  grantee's  at- 
torney is  sufficient  (Hubbard  r.  Greeley,  84 
Me.  340,  24  Atl.  799,  17  L.  R.  A.  511),  and 
delivery  to  the  grantor's  solicitor  for  de- 
livery to  the  grantee  has  been  held  to  operate 
as  a  technical  delivery  (Hammond  r.  Hunt, 
11  Fed.  Cas.  No.  6,003,  4  Ban.  &  A.  111).. 
Again  delivery  to  an  officer  of  a  corporation 
may  be  delivery  to  the  corporation  itself. 
Southern  L.  Ins.,  etc.,  Co.  v.  Cole,  4  Fla. 
359. 

A  deed  to  a  purchaser  at  a  sheriff's  sale 
may  be  delivered  to  a  third  person  appointed 
to  receive  it.  Scott  v.  McNutt,  2  Nova  Scotia 
Dec.  118. 

Rejection  by  the  grantee  revests  title  in 
the  grantor.  Read  v.  Robinson,  6  Watts  &  S. 
(Pa.)  329. 

35.  Henricksen  r.  Hodgen,  67  111.  179; 
McCormick  r.  McCormick,  71  Iowa  379,  33 
N.  W.  648;  Appleman  r.  Appleman,  140  Mo. 
309,  41  S.  W.  794,  62  Am.  St.  Rep.  732. 

If  the  delivery  to  a  third  person  is  not  of 
such  a  character  as  to  make  it  an  absolute 
one  to  the  grantee,  and  the  grantor  subse- 
quently obtains  possession  of  and  destroys 
the  instrument,  the  grantee  can  claim  no 
title  thereunder.  Patterson  v.  Underwood,  29 
Ind.  607;  Burk  v.  Sproat,  96  Mich.  404, 
55  N.  W.  985;  Mudd  v.  Dillon,  166  Mo.  110, 
05  S.  W.  973. 

36.  Douglas  r.  West,  140  HI.  455,  31  N.  E. 
403 ;  Chambers  r.  Stewart,  3  Ohio  S.  &  C.  PI. 
Dec.  522,  2  Ohio  N.  P.  287. 

37.  Fitzpatrick  r.  Brigman,  133  Ala.  242, 
31  ,So.  940. 

38.  Arkansas. —  See  Kerr  r.  Birnie,  25 
Ark.  225. 

Florida.— Ellis  t:  Clark,  39  Fla.  714,  23 
So.  410. 
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and  may,  when  coupled  with  other  circumstances  sliowinj^  an  intention  to  deliver 
the  instrument  to  him,  operate  as  an  absolute  delivery."-*  And  the  delivery 
of  a  deed  for  record  may  likewise  so  operate  where  such  an  intention  is  shown.* 


Georgia. —  Stallings  v.  Newton,  110  Ga. 
875,  36  S.  E.  227. 

Xawsas.— Neel  v.  Neel,  (Sup.  1902)  G9 
Pac.  162. 

Kentucky  — 'La.y  v.  Lay,  66  S.  W.  371,  23 
Ky.  L.  Rep.  1817. 

Maine. —  Compare  Patterson  v.  Snell,  07 
Me.  559. 

Missouri. —  Burke  v.  Adams,  80  Mo.  504, 
50  Am.  Rep.  510. 

'Nebraska. —  Gustin  v.  Michelson,'  55  Nebr. 
22,  75  N.  W.  153. 

New  York. —  Sweetland  r.  Buell,  164  N.  Y. 
541,  58  N.  E.  663,  79  Am.  St.  Rep.  676. 

North  Carolina. —  Ellington  v.  Currie,  40 
N.  C.  21. 

8outh  Carolina. —  McGee  v.  Wells,  52  S.  C. 
472,  30  S.  E.  602. 

Tennessee. —  Thomason  v.  Hays,  (Ch.  App. 
1901)  62  S.  W.  336;  Cumberland  Land  Co. 
V.  Daniel,  (Ch.  App.  1899)  52  S.  W.  446. 

Washington. —  Compare  Kellogg  v.  Cook, 
18  Wash.  516,  52  Pac.  233. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  136. 

Mere  recording  is  not  conclusive  evidence 
of  a  delivery.  Juvenal  v.  Jackson,  14  Pa.  St. 
519;  Heintz  v.  O'Donnell,  17  Tex.  Civ.  App. 
21,  42  S.  W.  797. 

Although  a  prima  facie  case  of  executors  and 
delivery  does  not  exist  because  of  a  defective 
certiiicate  of  acknowledgment,  yet  the  jury 
may  consider  the  fact  that  the  instrument 
has  been  recorded  in  determining  the  ques- 
tion whether  it  was  delivered.  Heintz  r. 
O'Donnell,  17  Tex.  Civ.  App.  21,  42  S.  W. 
797. 

39.  Alahama. — Alexander  r.  Alexander,  71 
Ala.  295. 

Connecticut. —  Moore  f.  Giles,  49  Conn.  570. 
See  also  Jones  v.  Jones,  6  Conn.  Ill,  16  Am. 
Dec.  35. 

Illinois.— BTnAy  v.  Huber,  197  III.  291,  64 
N.  E.  264;  La  Fleure  v.  Seivert,  98  111.  App. 
234. 

Kansas. —  Kelsa  v.  Graves,  64  Kan.  777, 
68  Pac.  607. 

Michigan. — Holmes  v.  McDonald,  119  Mich. 
563,  78  N.  W.  647,  75  Am.  St.  Rep.  430; 
Fenton  v.  Miller,  94  Mich.  204,  53  N.  W. 
957. 

Nebraska. —  Issitt  v.  Dewey,  47  Nebr.  196, 
66  N.  W.  288. 

New  Hampshire. —  Boody  v.  Davis,  20  N.  H. 
140,  51  Am.  Dec.  210. 

Neio  York. —  Port  Jervis  Nat.  Bank  v.  Bon- 
nell,  46  N.  Y.  App.  Div.  302,  61  N.  Y.  Suppl. 
521  [affirming  26  Misc.  541,  57  N.  Y.  Suppl. 
480]. 

North  Carolina. —  Snider  v.  Lackenour,  37 
N.  C.  360,  38  Am.  Dec.  685. 

Pcfinsijl imida. —  Lyman  v.  Smith,  4  Lack. 
Leg.  N.  '207. 

Texas.—  l<V)rd  V.  Boone,  (Civ.  App.  1903) 
75  K.  W.  353. 

Wn.sli,in</lon. —  Bjmerland  v,  Eley,  15  Wash. 
101,  45  I 'lie.  730. 

[Ill,  H,  8,  a] 


See  16  Cent.  Dig.  tit.  "  Deeds,"  §  137. 

If  no  intention  to  deliver  exists  the  re- 
cording of  a  deed  will  not  operate  as  a  de- 
livery. 

Delavmre. —  .Jones  v.  Bush,  4  llarr.  1 . 
Florida.—- ElVifi  v.  Clark,  39  Fla.  714,  23 
So.  410. 

Massachusetts. —  Hastings  f.  Merriam,  117 
Mass.  245.  See  also  Barnes  v.  Barnes,  101 
Mass.  381,  37  N.  E.  379. 

Michigan. —  Hogadone  v.  Grange  Mut.  F. 
Ins.  Co.,  (1903)  94  N.  W.  1045. 

North  Dakota. —  McManus  v.  Commow,  10 
N.  D.  340,  87  N.  W.  8. 

Tennessee. —  Watson  v.  Ryan,  3  Tenn.  Ch. 
40. 

Texas. —  Koppelmann  v.  Koppelmann,  94 
Tex.  40,  57  S.  W.  570. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  137. 

It  is  essential  that  the  deed  should  come 
from  the  grantor  or  someone  claiming  under 
or  through  him.  Barr  v.  Sehroeder,  32  Cal. 
609.  See  also  Barns  v.  Barns,  113  Iowa  435, 
85  N.  W.  629;  Blackman  v.  Schierman,  21 
Tex.  Civ.  App.  517,  51  S.  W.  886. 

40.  A  lahama. —  Gulf  Red  Cedar  LLir.nber 
Co.  v.  O'Neal,  131  Ala.  117,  30  So.  466; 
Lewis  V.  Watson,  98  Ala.  479,  13  So.  570.  39 
Am.  St.  Rep.  82,  22  L.  R.  A.  297 ;  Alexander 
V.  Alexander,  71  Ala.  295. 

Colorado. —  Compare  Knox  r.  Clark,  15 
Colo.  App.  356,  62  Pac.  334. 

Illinois. — Young  v.  Steams,  3  111.  App.  498. 

Indiana. —  McNeely  v.  Rucker,  6  Blackf. 
391. 

Iowa. —  Luckhart  v.  Luckhart,  120  Iowa 
248,  94  N.  W.  461;  Adams  v.  Ryan,  61  Iowa 
733,  17  N.  W.  159. 

Kentucky. —  Martin  v.  Bates,  50  S.  W.  38, 
20  Ky.  L.  Rep.  1798. 

Massachusetts. —  Shaw  v.  Hayward,  7  Cush. 
170. 

Neio  Jersey. —  Commercial  Bank  r.  Reck- 
less, 5  N.  J.  Eq.  430. 

North  Carolina. —  Bobbins  v.  Rascoe.  120 
N.  C.  79,  20  S.  E.  807,  58  Am.  St.  Rep.  774, 
38  L.  R.  A.  238 ;  Phillips  y.  Houston,  50  N.  C. 
302. 

Ohio.—  HoflFman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Texas. —  Herring  v.  Mason,  (Civ.  App. 
1897)  43  S.  W.  797. 

Wisconsin. — ^  Cooper  v.  Jackson,  4  Wis.  537. 

United  States. —  Bulkley  v.  Buffington,  4 
Fed.  Cas.  No.  2,117,  5  McLean  457. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  S  136. 

Neglect  of  the  recorder  to  mark  the  time 
of  delivery  does  not  defeat  the  delivery. 
Hofl'nian  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

There  is  no  delivery  whore  it  is  nien>ly  Icl't 
with  t\H\  register  with  instructions  from  the 
grirntor  not  to  record  it  until  further  notice 
(Tubcrvillo  v.  Fowler,  101  Tenn.  88,  46  S.  W. 
577),  or  where  it  was  left  with  the  justico 
who  took  the  acknowledgment  and  forwarded 
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b.  Knowledge  or  Assent  of  Grantee.  The  fact  that  a  person  has  executed  and 
recorded  a  deed,  whei-e  it  is  done  without  the  knowledge  or  assent  of  the  grantee, 
will  not  of  itself  operate  as  a  delivery  to  the  latter.**^  Noi- will  the  mere  delivery 
of  such  an  instrument  for  the  purpose  of  having  it  recoi-ded,  if  done  without  the 
knowledge  of  the  grantee,  constitute  a  delivery  to  him.^^ 

e.  Retention  by  Grantor  of  Possession.  The  mere  recording  of  a  deed  which 
the  grantor  thereafter  retains  in  his  possession  does  not,  in  the  absence  of  other 
circumstances  showing  an  intention  by  such  act  to  deliver  the  instrument  to  the 
grantee,  operate  as  a  delivery  to  him.'*^ 

4.  Deed  to  Take  Effect  After  Grantor's  Death  —  a.  In  General.  A  deed  exe- 
cuted by  the  grantor  with  the  intention  of  having  it  take  effect  after  his  death, 
but  which  he  retains  in  his  possession  or  control,  will  be  ineffectual  to  pass  title 
for  want  of  delivery.'*'' 

b.  Delivery  to  Third  Person  to  Hold  Till  Grantor's  Death.  The  delivery  of  a 
deed  by  the  grantor  to  a  third  person  to  be  held  by  him  and  delivered  to  the 
grantee  upon  the  grantor's  death  will  operate  as  a  valid  delivery,  where  there  is 
no  reservation  on  the  part  of  the  latter  of  any  control  over  the  instrument.''^  If, 


by  him  for  record,  but  was  recalled  by  the 
grantor  before  it  was  recorded  {O'Connor  v. 
O'Connor,  100  Iowa  476,  69  N.  W.  676). 

41.  Illinois. —  Sullivan  v.  Eddy,  154  111. 
199,  40  N.  E.  482. 

Iowa. —  Deei-e  v.  Nelson,  73  Iowa  186,  34 
N.  W.  80!);  Moody  v.  Dryden,  72  Iowa  461, 
34  N.  W.  210. 

Massachusetts. —  Maynard  V.  Maynard,  10 
Mass.  456,  6  Am.  Dec.  146. 

Minnesota. —  Babbitt  v.  Bennett,  68  Minn. 
260,  71  N.  W.  22. 

Neiv  Hampshire. — Hayes  v.  Davis,  18  N.  H. 
600. 

North  Carolina.—  Compare  Snider  v.  Lack- 
enour,  37  N.  C.  360,  38  Am.  Dec.  685. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  138. 

Subsequent  assent  by  the  grantee  is  equiva- 
lent to  actual  delivery  to  him.  Hedge  t: 
Drew,  12  Pick.  (Mass.)  141,  22  Am.  Dec. 
416;  Com.  V.  Selden,  5  Munf.  (Va.)  160. 

■Where  infant  grantees  have  knowledge  of 
the  execution  and  record  and  are  put  in  pos- 
session of  some  of  the  land  conveyed  there 
is  sufficient  proof  of  delivery.  Horn  r.  Broyles, 
(Tenn.  Ch.  App.  1900)  62  S.  W.  297. 

42.  Alabama.— CoTiipare  Burt  v.  Cassety, 
12  Ala.  734. 

Illinois. —  Wiggins  v.  Lusk,  12  111.  132. 
Kentucky. —  Alexander  v.  De  Kermel,  81 
Ky.  345. 

Massachusetts. —  Samson  r.  Thornton,  3 
Mete.  275,  37  Am.  Dec.  135. 

Missouri. —  Cravens  v.  Rossiter,  116  Mo. 
338,  22  S.  W.  736,  38  Am.  St.  Rep.  606. 

New  Hampshire. — -Barns  v.  Hatch,  3  N.  H. 
304,  14  Am.  Dec.  369. 

Vermont. —  Compare  Ferris  v.  Mosher,  27 
Vt.  218,  65  Am.  Dec.  192. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  138. 

A  deed  deposited  and  refused  by  the 
grantee  does  not  pass  title  and  a  sheriff's 
sale  of  such  property  as  that  of  the  grantee 
passes  nothing.  McClain  v.  French,  2  T.  B. 
Mon.   (Ky.)  147. 

43.  Illinois. —  Weber  v.  Christen,  121  111. 
91,  11  N.  E.  893,  2  Am.  St.  Rep.  68;  Stiles 
V.  Probst,  69  111.  382. 


/otua.— Hutton  v.  Smith,  88  Iowa  238,  55 
N.  W.  326. 

Maine. —  McGraw  V.  McGraw,  79  Me.  257, 
9  Atl.  846. 

Massachusetts. —  Hawkes  v.  Pike,  105  Mass. 
560,  7  Am.  Rep.  554. 

Michigan. —  Stevens  v.  Castel,  63  Mich.  Ill, 
29  N.  W.  828. 

Texas. —  Culmore  v.  Genove,  ( Civ.  App. 
1893)  24  S.  W.  83. 

Vermont. —  Elmore  v.  Marks,  39  Vt.  538. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  139. 

44.  /ZZinois.— Walter  v.  Way,  170  111.  96, 
48  N.  E.  421. 

Indiana. —  Osborne  v.  Eslinger,  155  Ind. 
351,  58  N.  E.  439,  80  Am.  St.  Rep.  240; 
Fifer  v.  Rachels,  27  Ind.  App.  654,  62  N.  E. 
68. 

Kansas. —  Stone  v.  French,  37  Kan.  145, 
14  Pac.  530,  1  Am.  St.  Rep.  237. 

South  Dakota. —  Van  Dyke  v.  Grigsby,  11 
S.  D.  30,  75  N.  W.  274. 

Tennessee. —  Taylor  v.  Taylor,  2  Humphr. 
597. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  141. 

Where  deeds  executed  by  a  married  woman 
to  her  husband,  not  to  be  delivered  until  her 
death,  with  intent  to  convey  the  title  to  him 
in  the  event  of  her  dying  first,  are  taken, 
without  her  knowledge  and  consent,  from  her 
possession  during  an  illness,  from  which  she 
recovers,  and  are  recorded,  they  are  not  deliv- 
ered, and  the  title  remains  in  her.  Gardiner 
V.  Gardiner,  (Mich.  1903)  95  N.  W.  973. 

45.  California. — Ruiz  v.  Dow,  113  Cal.  490, 
45  Pac.  867;  Wittenbrock  v.  Cass,  110  Cal.  1, 
42  Pac.  300. 

Colorado. —  Marvin  v.  Stimpson,  23  Colo. 
174,  46  Pac.  673. 

Connecticut. —  Stewart  v.  Stewart,  5  Conn. 
317. 

Delaware. —  Doe  v.  Beeson,  2  Houst.  246. 

Illinois. —  Shea.t;.  Murphy,  164  111.  614,  45 
N.  E.  1021,  56  Am.  St.  Rep.  215;  Baker  v. 
Baker,  159  111.  394,  42  N.  E.  867. 

Indiana. —  St.  Clair  v.  Marquell,  (Sup. 
1903)  67  N.  E.  693;  Stout  v.  Rayl,  146  Ind. 
379,  45  N.  E.  515;  Dinwiddle  v.  Smith,  141 
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however,  a  power  to  recall  the  deed  i.s  reserved  by  the  grantor  there  is  no  effec- 
tual delivery  and  the  deed  cannot  take  effect.""' 

5.  Acceptance  —  a.  Necessity  of.  It  is  essential  to  the  validity  of  a  deed  that 
there  should  be  an  acceptance  of  the  instrument  by  the  grantee.'*'    ]>ut  delivery 


Ind.  318,  40  N.  E.  748;  Squires  %.  Summers, 
85  Ind.  2.52. 

Iowa. —  Lippold  r.  Lippokl,  112  Iowa  134. 
83  N.  W.  809,  84  Am.  St.  Rep.  331. 

Kentticl-y. —  Haydon  v.  Easter,  24  S.  W. 
626,  15  Ky.  L.  Rep.  597. 

Michigan. —  Meecli  v.  Wilder,  130  Mich.  29, 
89  N.  W.  556;  Jeiikinson  v.  Brooks,  119  Midi. 
108,  77  N.  W.  040;  Latham  v.  Udell,  38  Mich. 
238. 

New  Jersey. —  Schlieher  v.  Keeler,  01  X.  J. 
Eq.  394,  48  Atl.  393. 

TSlew  York. —  Ranken  v.  Donovan,  166  N.  Y. 
620,  60  N.  E.  1119  [afmnincj  46  N.  Y.  App. 
Div.  225,  61  N.  Y.  Suppl.  542]  ;  Campbell  v. 
Morgan,  68  Hun  490,  22  N.  Y.  Sunpl.  1001; 
Diefendorf  v.  Diefendorf,  56  Hun  639,  8 
JSr.  Y.  Suppl.  617;  Goodell  v.  Pierce,  2  Hill 
659;  Ruggles  v.  Lawson,  13  Johns.  285,  7 
Am.  Dee.  375. 

North  Dakota. —  Arnegaard  r.  Arnegaard, 
7  N.  D.  475,  75  N.  W.  797,  41  L.  R.  A.  258. 

O/'tio.— Wright  r.  Worden,  8  Ohio  S.  &  C 
PI.  Dec.  1,  7  Ohio  N.  P.  122. 

Oregon. —  Hoffmire  V.  Martin,  29  Oreg.  240, 
45  Pac.  754. 

Pennsylvania. —  Stephens  i\  Huss,  54  Pa. 
St.  20;  Levengood  v.  Bailey,  1  WoodAV.  275. 

Texas.— Griffis  v.  Payne,  (Sup.  1898)  47 
S.  W.  973 ;  Studebaker  Bros.  Mfg.  Co.  t.  Hunt, 
(Civ.  App.  1896)  38  S.  W.  1134. 

Vermont. —  Compare  Ladd  v.  Ladd,  14  Vt. 
185. 

Urdted  States. —  McCalla  v.  Bane,  45  Fed. 
828. 

England.— Doe  v.  Bennett,  8  C.  &  P.  124, 
34  E.  C.  L.  645. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  140. 

Delivery  before  the  grantor's  death  to  the 
grantee  by  the  jDerson  to  whom  tlie  deed  is 
intrusted,  altliough  in  breach  of  the  trust,  is 
declared  to  be  a  good  delivery.  Wallace  r. 
Harris,  32  Mich.  380. 

The  grantor  cannot  recall  the  deed  or  alter 
its  provisions.  Burv  r.  Young,  98  Cal.  446, 
33  Pac.  338,  35  Am."  St.  Rep.  186. 

Where  the  grantee  dies  prior  to  the  grant- 
or's death,  the  latter  cannot  maintain  a  bill 
to  sot  aside  the  deed  in  the  absence  of  proof 
of  mistake  in  the  execution.  Stone  r.  Dewall, 
77  111.  475. 

46.  California. — Kcnney  v.  Parks,  125  Cal. 
146,  57  Pac.  772. 

///i'»iois.— Wilson  r.  Wilson,  158  111.  507, 
41  N.  I':.  1007,  49  Am.  St.  Rep.  176;  Stinson 
r.  AiHlcison,  UV,  111.  373. 

Zona. —  Com  purr.  Ijippold  r.  Tjippold,  112 
low-i  134,  83  N.  W.  SOD,  84  Am.  St.  Rep.  331. 

yi/f/i/vc.— ]5ro\vn  r.  Jii'own,  60  Me.  316. 

Michigan. —  Pennington  r.  Pennington,  75 
Mich.  OOO,  42  N.  VV.  085. 

Ncio  llanipshirc. —  (!ook  v.  Brown,  3  t  N.  TI. 
-160. 

New  York. —  Jacob«  v,  Alcxiuider,  19  J'arb. 
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North  Carolina. —  Roe  v.  Loviek,  43  N.  0. 
88. 

Ohio. —  Williams  v.  Sehatz,  42  Ohio  St.  47. 

TenneHsee. —  Davis  v.  GrosSj  14  Lea  637,  52 
Am.  Rep.  177. 

Wisconsin. — Williams  v.  Daubner.  103  Wis. 
.521,  79  N.  W.  748,  74  Am.  St.  Rep.  902; 
Prutsman  r.  Baker,  30  Wis.  044,  11  Am.  Pi«p. 
592. 

See  16  Cent.  Dig.  tit.  '•'  Deeds,"  §  141. 

Where  one  ill  and  expecting  to  die  deli  vers 
a  voluntary  deed  to  a  third  person,  to  be  de- 
livered hy  him  to  the  donee  in  case  of  the 
donor's  death,  it  has  been  held  that  no  vested 
interest  passes  thereby,  and  that  if  the  deed 
is  wrongfully  obtained  possession  of  and  re- 
corded after  tlie  danger  of  death  is  passed 
it  will  not  be  effectual  to  pass  title.  Boyle 
V.  Bovle,  6  Mo.  App.  594.  Compare  Jacobs  t". 
Alexander,  19  Barb.  (N.  Y.)  243. 

47.  Colorado. —  Rittmaster  v.  Brisbane.  19 
Colo.  371,  35  Pac.  7.36. 

Georgia. — Stallings  v.  Newton,  110  Ga.  875, 
36  S.  E.  227 ;  Hilson  v.  Beardsley,  97  Ga.  399, 
24  S.  E.  134. 

Illinois. —  Moore  v.  Flynn,  135  111.  74.  25 
N.  E.  844;  Doe  v.  Herbert,  1  111.  354,  12  Am. 
Dec.  192;  Houfes  v.  Sehultze,  2  111.  App.  196. 

Indiana. —  Bremmerman  v.  Jennings.  101 
Ind.  253;  Woodburv  f.  Fisher,  20  Ind!  387, 
83  Am.  Dee.  325. 

Kentucky. —  Com.  r.  Jackson,  10  Bush  424. 

Maine. —  Dwinal  v.  Holmes,  33  Me.  172. 

Maryland. — Lepisoc  r.  National  Union  Bank, 
32  Md.  136;  Owens  r.  Miller,  29  Md.  144. 

Massachusetts. —  Meigs  r.  Dexter.  172  Mass. 
217,  52  N.  E.  75;  Loring  v.  Hildreth,  170 
Mass.  328,  49  N.  E.  652,  64  Am.  St.  Rep.  301, 
40  L.  R.  A.  127. 

Minnesota. —  Comer  v.  Baldwin,  16  Minn. 
172. 

Mississippi. —  Kearny  r.  Jeffries,  48  Miss. 
343;  McGehee  r.  White,  31  Miss.  41. 

Missouri. —  Wells  v.  Hobson,  91  Mo.  App. 
379. 

Neiv  Hampshire. — ^  Corbett  v.  Norcross,  35 
N.  H.  99. 

New  York. —  Day  r.  Mooney,  4  Hun  134, 
0  Thomps.  &  C.  382;  Foster  r.  Beardsley 
Scythe  Co.,  47  Barb.  505 ;  Stephens  r.  Buf- 
falo, etc.,  R.  Co.,  20  Barb.  332;  Jackson  v. 
Bodle,  20  Johns.  184. 

South  Carolina. —  AValker  r.  Frazier,  2 
Rich.  Eq.  99. 

\'('nii()i}l. —  Denton  r.  Perrv,  5  Vt.  382. 

Sec  16  Cent.  Dig.  tit.  "  Deeds,"  §  142. 

Acceptance  may  be  presumed  of  a  deed 
which  is  beiu'licial  to  the  grantee.  Arrington 
r.  Arrington,  122  Ala.  510,  26  So.  152:  Is.sitt 
r.  Dewey,  47  Nebr.  196,  6(i  N.  W.  288:  Edlich 
r.  (nniiider,  65  N.  Y.  App.  Div.  496,  72  N.  Y. 
Sii|)pl.  HS5 ;  Port  Jervis  Nat.  Bank  r.  ]5on- 
nell,  26  Misc.  (N.  Y.)  541,  57  N.  Y.  Suppl. 
486;  Lore  r.  Truman.  1  Ohio  Dec.  (Re]>riiit) 
510,  10  West.  L.  J.  250. 
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of  a  deed  implies  its  acceptance  by  tlie  grantee,  in  the  absence  of  frand,  artifice, 
or  imposition.'"^ 

to.  Where  Delivered  to  Third  Person.  A  delivery  of  a  deed  to  a  third  person 
for  the  grantee's  nse  will  operate  as  a  good  delivei'y  to  tlie  grantee  where  it  is 
assented  to  or  ratified  by  liim.''^ 

e.  Where  Delivered  For  Record  or  Recorded.  The  recording  of  a  deed  will 
not  of  itself  constitute  a  delivery  to  the  grantee  in  the  absence  of  an  acceptance 
by  him  of  the  instrument ;  ^'^  lint  if  subsequently  accepted  the  deed  will  be 
valid.^''    The  same  rule  applies  to  the  delivery  of  a  deed  for  record.^'^ 

d.  Mode  and  Sufficiency  of.  An  acceptance  of  a  deed  need  not  be  by  formal 
or  express  words  to  that  effect,  but  may  be  by  acts,  conduct,  or  words  of  the  par- 
ties showing  an  intention  to  accept.^^  So  there  may  be  an  acceptance  by  the  reten- 
tion of  the  deed  by  the  grantee;^*  by  an  assertion  of  title  by  him  by  his  con- 
vevance  of  the  property ;  '"'^  by  acts  of  ownership  generally  in  respect  to  the 
property  or  by  bringing  a  suit  on  the  deed.^^  And,  although  a  deed  does  not 
actually  pass  from  grantor  to  grantee,  yet  if  there  are  words  showing  delivery  and 
acceptance  this  may  be  sufficient.^^  But  an  acceptance  after  the  death  of  the 
grantor  is  ineffectual  to  pass  title.^° 

e.  Effect  of.  A  grantor  is  bound  by  a  deed  which  has  been  delivered  and 
accepted,  although  it  was  to  have  been  signed  by  the  grantee  in  order  to  bind  the 
latter  to  the  performance  of  certain  stipulations  therein.*'^  And  where  a  grantee 
accepts  a  deed  delivered  to  a  stranger  for  the  former's  benefit  the  acceptance 
relates  back  to  the  time  of  the  original  delivery,  provided  no  rights  of  third  per- 
sons are  involved.^^  Again  a  grantee  who  has  accepted  a  deed  on  the  under- 
standing that  it  is  to  be  subsequently  executed  by  the  grantor's  wife  cannot  be 
heard  to  say,  on  its  execution  by  her,  that  he  never  accepted  it.^^    And  it  has 


Acceptance  by  a  husband  of  a  deed  to  the 
wife  of  land  for  which  he  has  paid  has  been 
held  an  acceptance  by  the  wife.  Jones  r. 
Hightower,  107  Kv.  5,  52  S.  W.  826,  21  Ky. 
L.  Rep.  576. 

48.  Davenport  f.  Whisler,  46  Iowa 
287. 

49.  Morrison  r.  Kelly,  22  111.  610,  74  Am. 
Dec.  169;  Stewart  v.  Weed,  11  Ind.  92;  Ells 
f.  Missouri  Pac.  R.  Co.,  40  Mo.  App.  165; 
McPherson  r.  Featherstone,  37  Wis.  632. 

50.  Loring  x.  HiiJreth,  170  Mass.  328,  49 
N.  E.  652,  64  Am.  St.  Rep.  301,  40  L.  R.  A. 
127;  Russ  x.  Stratton,  11  Misc.  (N.  Y.)  565, 
32  K  Y.  Suppl.  767. 

51.  Harrison  v.  Phillips  Academy,  12  Mass. 
456. 

52.  Derry  Bank  v.  Webster,  44  N.  H.  264; 
Hoffman  r.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dee.  637,  holding  that  delivery  for  record  is 
sufficient,  where  the  grantees  before  the  exe- 
cution of  the  deed  agreed  to  accept  it. 

53.  Kingsbury  r.  Burnside,  58  111.  310,  11 
Am.  Rep.  07 ;  i?rownlow  v.  WVlard,  61  Mo. 
App.  124;  Diehl  c.  Fowler,  10  Tex.  Civ.  App. 
558,  30  8.  W.  1086;  Brown  v.  Grant,  116  U.  S. 
207,  6  S.  Ct.  357,  29  L.  ed.  598. 

54.  Hochstein  v.  Berghauser,  123  Cal.  681, 
50  Pac.  547 ;  Townsend  r.  Ward,  27  Conn. 
610;  Balch  v.  Young,  23  La.  Ann.  272.  See 
also  Feely  v.  Hoover,  130  Pa.  St.  107,  18 
Atl.  611. 

55.  Stout  V.  Dunning,  72  Ind.  343;  Taylor 
r.  MeClure,  28  Ind.  39. 

Where  a  life-tenant  conveys  to  the  remain- 
der-men, who  institute  partition,  based  on  a 


present  right  to  the  property,  and  later  sue 
for  its  possession,  such  conduct  amounts  to 
an  acceptance  of  the  life-tenant's  conveyance. 
Whitaker  v.  Wliitaker,  175  Mo.  1,  74  S.  W. 
1029. 

56.  Kinney  v.  Wells,  59  111.  App.  271; 
Williams  v.  Smith,  60  S.  W.  940,  22  Ky.  L. 
Rep.  1439. 

57.  Illinois. —  Shepley  v.  Leidig,  189  111. 
197,  59  N.  E.  579;  Williams  v.  Williams,  148 
111.  426,  36  N.  E.  104. 

Indiana. —  Horner  v.  Lowe,  159  Ind.  406, 
64  N.  E.  218. 

Kentucky. —  Ward  v.  Small,  9t)  Ky.  198,  13 
S.  W.  1070,  12  Ky.  L.  Rep.  58;  Harris  v. 
Shirley,  3  J.  J.  Marsh.  22 ;  Shoptaw  r.  Ridg- 
waj^  60  S.  W.  723,  22  Ky.  L.  Rep.  1495. 

New  YorA,-.— Taylor  r.  Smith,  61  N.  Y.  App. 
Div.  623,  71  N.  Y.  Suppl.  160. 

Wisconsin. — Niland  r.  Murphy,  73  Wis.  326, 
41  N.  W.  335. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  144. 

58.  Guard  v.  Bradley,  7  Ind.  600;  Mon- 
treal Cong.  Nunnery  v.  McNamara,  3  Barb. 
Ch.  (N.  Y.)  375,  49  Am.  Dec.  1«4 ;  St.  Ger- 
main V.  Birtz  Dit  Desmarteau,  10  Quebec 
Super.  Ct.  185. 

59.  Waddell  v.  Hewitt,  36  N.  C.  475. 

60.  Kermel  v.  Alexander,  4  Ky.  L.  Rep. 
142. 

61.  Thompson  v.  Marshall,  36  Ala.  504,  76 
Am.  Dec.  328. 

62.  Arnegaard  v.  Arnegaard,  7  N.  D.  475, 
75  N.  W.  797,  41  L.  R.  A.  258. 

63.  Dikeman  v.  Arnold,  78  Mich.  455,  44 
N.  W.  407. 

[III.  H,  5,  e] 


572    [13  Cyc] 


IJEKUH 


been  held  that  a  refusal  of  one  of  several  grantees  to  assent  to  tlie  conveyance 
does  not  operate  to  vest  the  whole  property  in  the  others,  but  that  liis  share 
remains  in  the  grantor."'* 

6.  Operation  AND  Effect  —  a.  In  General.  A  deed  l>ecomes  operative  from 
the  time  of  delivery  to  the  grantee,  and  its  operation  cannot  be  affected  by  proof 
of  any  agreement  in  conflict  with  the  plain  terjns  of  the  instrument.^  I>ut  the 
rights  of  third  parties  acquired  before  actual  delivery  to  the  grantee  cannot  be 
prejudiced  by  giving  effect  to  an  instrument  transferring  property  even  though 
recorded."'' 

b.  On  Grantor.  A  grantor  cannot  by  any  act  subsequent  to  the  delivery  of 
his  deed  invalidate,  altei',  or  affect  the  instrument."^ 

e.  On  Grantee.  The  title  of  the  grantee  becomes  perfect  upon  delivery  to, 
and  acceptance  by,  him  of  the  deed.''** 

d.  On  Delivery  of  Property.  The  execution  and  delivery  of  a  deed  by  which 
the  title  and  right  of  possession  is  transferred  to  the  grantee  is  generally  regarded 
as  equivalent  to  livery  of  seizin  and  to  give  possession  of  the  property  conveyed.'''' 

I.  Amendment  op  Coppection  of  Deed  by  Subsequent  instpument. 
Where  there  is  no  fraud  and  the  rights  of  third  parties  have  not  intervened,  and 
equity  could  have  reformed  the  deed,  it  may  be  amended  by  a  subsequent  instru- 
inent  so  as  to  effectuate  the  intention  of  the  parties.™  This  general  rule  applies 
to  a  mistake  in  the  description,''^  and  to  a  deed  executed  and  antedated  to  replace 


64.  Treadwell  v.  Bulkley,  4  Day  (Conn.) 
395,  4  Am.  Dec.  225. 

65.  Black  r.  Shreve,  13  N.  J.  Eq.  455; 
Cincinnati,  etc.,  R.  Co.  x.  Iliff,  13  Ohio  St. 
235.  See  also  Kammrath  v.  Kidd,  89  Minn. 
380,  95  N.  W.  213;  Stephens  v.  Beatty,  27 
Ont.  75. 

A  deed  becomes  an  executed  contract  when 
signed  and  delivered.  Watkins  v.  Nugen, 
118  Ga.  375,  45  S.  E.  262. 

Delivery  to  await  a  complete  execution  by 
another  party  may  be  made  without  author- 
izing the  conclusive  inference  that  the  deliv- 
ery gives  effect  to  the  instrument.  Brackett 
L-.' Barney,  28  N.  Y.  333. 

The  estate  is  transferred  by  delivery  of 
the  deed  and  no  subsequent  act  can  defeat  it. 
Parsons  t.  Parsons,  45  Mo.  265. 

The  legal  effect  is  not  changed  by  the 
facts  that  the  transaction  had  for  one  of  its 
objects  the  saving  of  expense  and  the  trouble 
of  administering  the  grantor's  estate  and  that 
the  grantee,  who  was  the  former's  wife,  placed 
the  deed,  after  delivery  to  her,  where  both 
she  and  her  husband  had  access  to  it.  Le 
Saulnier      Loew,  53  Wis.  207,  10  N.  W.  145. 

66.  Barnes  v.  Cox,  58  Nebr.  675,  79  N.  W. 
550. 

67.  Doo  V.  Beoson,  2  Houst.  (Del.)  246; 
Stone  V.  King,  7  R.  I.  358,  84  Am.  Dec.  557. 

If  a  deed  is  altered  by  consent  of  the  par- 
ties, after  delivery,  by  the  grantor's  wife 
executing  tlio  same,  and  is  then  delivered, 
this  will  b(!  regarded  as  the  delivery  of  a  new 
deed  which  will  take  effect  from  the  date 
of  sue))  delivery.  Stiles  X.  Probst,  69  111. 
382. 

68.  Jones  c.  Iliglilower,  107  Ky.  5,  52 
S.  W.  K26,  21  Ky.  L.  Kep.  576. 

By  such  acceptance  lie  bccomcH  bound  by 
the  .stipiihil  iotiH,  rccit.nlH,  coiiditionH,  and  limi- 
tations therein  containctd.  li'ostcr  c.  Atwater, 
42  Conn.  244;  Kiting  v.  Clinton  Mills  Co.,  30 
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Conn.  296;  Warren  v.  Jacksonville,  15  111. 
236,  58  Am.  Dec.  610;  Spalding  v.  Hallen- 
beck,  30  Barb.  (N.  Y.)  292. 

69.  Alabama. —  Jenkins  v.  McConico,  26 
Ala.  213;  Trippe  n.  John,  15  Ala.  117;  Bliss 
X.  Smith,  1  Ala.  273. 

Connecticut. — Hillhouse  v.  Dunning,  7  Conn. 
139. 

Kentucky. —  Roberts  v.  McGraw,  11  Bush 
26. 

Maryland. —  Matthews  v.  Ward,  10  Gill 
&  J.  443. 

Massachusetts. —  Farwell  v.  Rogers,  99 
Mass.  33;  Comings  v.  Little,  24  Pick.  266; 
Higbee  v.  Rice,  5,  Mass.  344,  4  Am.  Dec.  63. 

Ohio. —  Borland  x.  Marshall,  2  Ohio  St. 
308;  Holt  X.  Hemphill,  3  Ohio  232. 

Texas.— Whitehead  c.  Foley,  28  Tex.  268. 

United  States. —  Bayard  v.  Colefax,  2  Fed. 
Cas.  No.  1,130,  4  Wash.  38. 

Canada. —  Simpson  v.  Foote,  3  Nova  Scotia 
240. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  148. 

But  see  Gore  v.  Dickinson,  98  Ala.  363,  11 
So.  743,  39  Am.  St.  Rep.  67  (where  it  ap- 
peared that  the  grantor  remained  in  posses- 
sion and  the  deed  was  not  delivered)  ;  Breed- 
ing X.  Taylor,  13  B.  Mon.  (Ky.)  477  (where 
there  was  no  transfer  of  title  but  only  an  al- 
leged transfer  of  possession)  ;  Fairlcy  v.  Fair- 
ley,  34  Miss.  18  (where  the  deed  in  question 
was  in  consideration  of  "  natural  love  and  af- 
fection "  alone) . 

70.  Kemper,  etc.,  Dry-Goods  Co.  r.  George 
A.  Kennard  Grocer  Co.,  68  Mo.  App.  290. 

71.  Greve  v.  Coffin,  14  Minn.  345,  100  Am. 
Dec.  229. 

Whether  there  was  in  fact  any  mistake, 

i,o  cori'cct  wliicli  a,  new  deed  was  made,  is  for 
the  jury  in  an  action  of  ejectment  for  land 
oniitl('<l  nnder  the  first  deed  and  taken  posses- 
sion of  l)y  a  stranger.  Hopkins  x.  Pa.xton,  4 
Uana  (Ky.)  36. 
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a  destroyed  instrument,  even  though  done  without  the  grantee's  knowledge.''^  In 
sucli  case  the  grantee  may  be  compelled  to  receive  the  new  deed ;  "'"^  and  the  sub- 
sequent deed  will  operate  as  a  conhrmation or  as  a  deed  of  bargain  and  saleJ^ 
Nor  is  a  new  consideration  necessary  as  against  the  vendor.™  Such  new  deed 
may,  however,  constitute  a  single  instrument  and  operate  as  a  destruction  of  the 
original  conveyance  consent."  But  a  subsequent  deed  will  not  operate  as  a 
confirmation  of  a  deed  which  is  void  for  uncertainty,™  or  for  want  of  delivery,  or 
through  mistake  in  reciting  the  grantee's  name.''^  And  as  against  third  parties 
an  alleged  defective  deed  can  only  be  cured  by  a  bill  in  equity,  and  not  by  a  con- 
firmation, assuming  to  i-elate  back  to  the  original  deed.^°  If,  liowever,  a  corrected 
deed  is  made  pursuant  to  a  decree,  and  no  new  rights  are  thereby  affected,  it  will 
relate  back  to  the  date  of  the  first  conveyance.^^ 

J.  Validity  —  l.  Capacity  and  Assent  of  Parties  in  General  —  a.  Mental 
Impairment  of  Grantor  — •  (i)  'In  General.  A  deed  may  be  void  by  reason  of 
inental  incapacity  on  the  part  of  the  grantor.^^  In  order,  however,  to  render  a 
deed  void  on  this  ground  it  should  appear  that  the  grantor  was  laboring  under 
such  a  degree  of  mental  infirmity  as  to  make  him  incapable  of  understanding  the 
nature  of  the  act,^*  the  test  being  not  merely  that  the  grantor's  mental  powers 
were  impaired  but  whether  he  had  sufficient  capacity  to  iinderstand  in  a  reason- 
able manner  the  nature  and  effect  of  the  act  which  he  was  doing. In  determin- 
ing the  question  whether  a  deed  is  void  because  of  the  mental  incapacity  of  the 


72.  Marsh  v.  Austin,  1  Allen  (Mass.)  235. 

73.  Leslie  r.  Slusher,  15  Ind.  166. 
Consent  of  the  grantee's  heirs  is  necessary 

to  make  a  deed  effective,  where  it  is  given  by 
the  grantor,  after  the  grantee's  death,  to  cor- 
rect the  original  deed,  even  though  there  had 
been  a  mutual  mistake  in  the  description  of 
the  land.    Bartlett  v.  Brown,  121  Mo.  353,  25 

5.  W.  1108. 

74.  Greve  v.  Coffin,  14  Minn.  345,  100  Am. 
Dec.  229. 

75.  Fauntleroy  v.  Dunn,  3  B.  Mon.  (Ky.) 
594. 

76.  Park  v.  Cheek,  2  Head  (Tenn.)  451. 

77.  St.  Joseph  v.  Baker,  86  Mo.  App.  310. 

78.  Blessing  v.  House,  3  Gill  &  J.  (Md.) 
290. 

79.  Barr  v.  Schroeder,  32  Cal.  609. 

80.  Johnston  v.  Jones,  1  Black  (U.  S.) 
209,  17  L.  ed.  117. 

81.  Pittsburgh,  etc.,  R.  Co.  v.  Beck,  152 
Ind.  421,  53  N.  E.  439. 

82.  Burden  of  showing  invalidity  see  infra, 
VII,  A,  9,  a,  (11). 

83.  California. —  Maggini  v.  Pezzoni,  76 
Cal.  631,  18  Pac.  687. 

Colorado. —  Elder  v.  Schumacher,  18  Colo. 
433,  33  Pac.  175. 

Delaware. —  Doe  v.  Prettyman,  1  Houst. 
334;  Jones  r.  Thompson,  5  Del.  Ch.  374. 

/Hinois.— Beasley  v.  Beasley,  180  111.  163, 
54  N.  E.  187. 

Indiana. —  Brown  v.  Freed,  43  Ind.  253; 
Harbison  v.  Lemon,  3  Blackf.  51,  23  Am.  Dec. 
376. 

Iowa. —  Seerley  v.  Sater,  68  Iowa  375,  27 
N.  W.  262. 

Nehraska. —  Hay  v.  Miller,  48  Nebr.  156, 
66  jSr.  W.  1115;  Dewey  r.  Allgire,  37  Nebr. 

6,  55  N.  W.  276,  40  Am.  St.  Rep.  468. 
Tennessee. —  Gass  v.  Mason,  4  Sneed  497. 
See  16  Cent.  Dig.  tit.  "  Deeds,"  §  149. 

84.  Delaware. —  Doe  v.  Beeson,  2  Houst. 
246. 


Indiana. —  Compare  Wray  v.  Wray,  32  Ind. 
126. 

Kentucky. —  Lassiter  v.  Lassiter,  63  S.  W. 
477,  23  Ky.  L.  Rep.  481. 

Michigan. —  Williams  v.  Williams,  (1903) 
94  N.  W.  370. 

Missouri. —  Cutts  v.  Young,  147  Mo.  587, 
49  S.  W.  548. 

New  Jersey. —  Eaton  v.  Eaton,  37  jST.  J.  L. 
108,  18  Am.  Rep.  716. 

New  York. —  Hoey  v.  Hoey,  53  N.  Y.  App. 
Div.  208,  65  N.  Y.  Suppl.  778. 

United  States. —  Edwards  v.  Davenport,  20 
Fed.  756,  4  McCrary  54. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  151. 

85.  Caltfornia.—Falk  v.  Wittram,  120  Cal. 

479,  52  Pac.  707,  65  Am.  St.  Rep.  184. 
Illinois. —  Ring  v.  Lawless,  190  111.  520,  60 

N.  E.  881;  Guild  v.  Hull,  127  111.  523,  20 
N.  E.  665. 

Michigan. —  Hayman  v.  Wakeham,  (1903) 
94  N.  VV.  1062. 

New  Jersey. —  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716;  Blakeley  v.  Blakeley, 
33  N.  J.  Eq.  502. 

OMo. —  Kime  v.  Addlesperger,  24  Ohio  Cir. 
Ct.  397;  Lore  v.  Truman,  1  Ohio  Dec.  (Re- 
print) 510,  10  West.  L.  J.  250. 

Utah. —  Stringfellow  v.  Hanson,  25  Utah 

480,  71  Pac.  1052. 

Vermont. —  Stewart  v.  Flint,  59  Vt.  144, 
8  Atl.  801. 

United  States. —  Sawyer  v.  White,  122  Fed. 
223,  58  C.  C.  A.  587;  Mann  v.  Keene  Guar- 
anty Sav.  Bank,  86  Fed.  51,  29  C.  C.  A.  547; 
Bowdoin  College  v.  Merritt,  75  Fed.  480. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  151. 

Mere  imbecility  or  weakness  of  mind  will 
not,  in  the  absence  of  fraud  or  undue  influ- 
ence, render  a  deed  void. 

Alaha7na. —  Harrison  v.  Harrison,  126  Ala. 
323,  28  So.  586. 

/^Zmois.— Kimball  v.  Cuddy,  117  111.  213,  7 
N.  E.  589;  Pickerell  v.  Morse,  97  111.  220. 

[Ill,  J,  1,  a.  (I)] 
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grantor  liis  mental  ability  at  the  time  of  the  execution  controls,  and  if  he 
possessed  sufficient  capacity  at  that  time  tlie  deed  will  be  valid."^' 

(ii)  Wherk  Coupled  Wmr  [NAUMqriACY  of  (Jons/dkhatkjn.  Where  there 
is  an  inadequacy  of  consideration  coupled  with  mental  impairment  of  the  grantor 
the  deed  will  be  void  and  the  conveyance  may  be  set  aside.'*^ 

(in)  Monomania  or  Delusion.  If  a  monomania  or  delusion  take  such  a 
hold  of  a  person's  mind  that  he  cannot  act  upon  the  subject  sensibly  he  is  on  that 
subject  mentally  unsound,  and  a  deed  induced  or  affected  thereby  will  be  void* 

b.  Old  Age  of  Grantor.  A  deed  will  not,  in  the  absence  of  undue  influence 
or  fraud,''"  or  want  of  capacity  to  understand  the  nature  of  the  act,'-^-*  be  void 
merely  because  of  the  old  age  of  the  grantor  at  the  time  of  execution,*"  even 
though  his  mind  was  somewhat  impaired,'-'^  or  he  was  a  person  of  eccentricities  or 
peculiarities,'-*^  or  was  enfeebled  from  bodily  infirmities,"*  where  it  appears  that  he 


Indio/na. —  Somers  v.  Piunphrey,  24  In'l. 
231. 

Iowa. —  Marmon  v.  Marmon,  47  Iowa  121. 

Maine. — -Hovey  v.  Hobson,  55  Me.  256. 

Nehraska. —  Tichy  v.  Simicek,  (190.3)  95 
N.  W.  629;  Hay  v.  Miller,  48  Nebr.  156,  6G 
N.  W.  1115;  Dewey  v.  Allgire,  37  Nebr.  6,  55 
N.  W.  276,  40  Am.  St.  Rep.  468;  Mulloy  v. 
Ingalls,  4  Nebr.  115. 

New  York. —  Osterhout  v.  Shoemaker,  3 
Den.  37  note;  Odell  v.  Buck,  21  Wend.  142; 
Jackson  v.  King,  4  Cow.  207,  15  Am.  Dec. 
354. 

Ohio. —  Kime  v.  Addlesperger,  24  Ohio  Cir. 
Ct.  397 ;  Zeltner  v.  Bodman  German  Protes- 
tant Widows'  Home,  1  Ohio  S.  &  C.  PI.  Dec. 
306. 

Fernionf.— Stewart  v.  Flint,  59  Vt.  144,  S 
Atl.  801. 

86.  Geor lyia.— Maddox  r.  Simmons,  31  Ga.. 
512. 

Indiana. —  Raymond  v.  Wathen,  142  Ind. 
367,  41  N.  E.  815. 

Kentucky. —  Speers  v.  Sewell,  4  Bush  239 ; 
Richardson  v.  Hunt,  5  Ky.  L.  Rep.  928. 

Maryland. —  Worthington  v.  Wbrthington, 
(1890)  20  Atl.  911. 

Michigan. —  Ramsdell  v.  Ramsdell,  128 
Mich.  110,  87  N.  W.  81. 

Neio  Jersey. — Davsen  v.  White,  42  N.  J.  Eq. 
569,  7  Atl.  682. 

Neio  York. —  Brown  v.  Miles,  61  Hun  453, 
16  N.  Y.  Suppl.  251;  Jones  v.  Jones,  17  N.  Y. 
Suppl.  905. 

Ohio. —  Lore  ),\  Truman,  1  Ohio  Dec,  (Re- 
print) 510,  10  West.  L.  J.  250. 

Oregon. —  Swank  r.  Swank,  37  Oreg.  439, 
61  Pac.  840;  Carnagie  v.  Diven,  31  Oreg.  366, 
49  Pae.  891. 

Pennsylvania. —  Ekin  v.  McCraekcn,  32  Leg. 
Int.  405. 

Vermont. —  Day  v.  Scely,  17  Vt.  542. 

Virginia. —  Beverage  v.  Ralston,  98  Va.  625, 
37  R.  "E.  283. 

West  Virginia. —  Farnsworth  v.  Woffsinger, 
40  W.  Va.  410,  33  S.  E.  246;  Delaplain  V. 
Grubl),  44  W.  Va.  612,  30  S.  E.  201,  67  Am. 
St.  Hep.  7H8. 

Sec  16  (Viifc.  Dig.  tit.  "Deeds,"  §  161. 

Menial  condition  before  and  after  the  exe- 
cution iiiiiy  lie  considered  in  determiiiitig  llio 
graiilor's  eomlil  ion  of  mind  at  the  time.  An- 
derHon  i\  ('l  iinnier,  I  i  W  .  Va.  562. 

I  III,  J,  1.  a,  (1)1 


87.  /ZH-nois.— Hardy  v.  Dyas,  203  111.  211, 
07  N.  E.  8.52. 

Iowa. —  Perkins  v.  Scott,  23  Iowa  237. 

Kentucky. —  Howard  v.  Howard,  87  Ky. 
61G,  9  S.  W.  411,  10  Ky.  L.  Rep.  478,  1 
L.  R.  A.  610. 

New  York.- — Valentine  v.  Lunt.  51  Hun 
544,  3  N.  Y.  Suppl.  906. 

Texas. —  McFaddin  v.  Vincent,  21  Tex.  47. 

Vermont. —  Holden  v.  Crawfora,  1  Aik.  390, 
15  Am.  Dec.  700. 

See  16  Cent.  Dig.  tit.  "  Deeds."  §  154. 

The  value  of  the  consideration  is  imma- 
terial where  a  conveyance  is  obtained  from  an 
unconscious  person.  Winkler  r.  Winkler, 
(Tex.  Civ.  App.  1894)  26  S.  W.  893. 

88.  Riggs  V.  American  Tract  Soc,  95  N.  Y. 
503;  Alston  v.  Boyd,  6  Humphr.  (Tenn.)  504. 
See  also  Leonardson  v.  Hulin,  64  Mich.  1,  31 
N.  W.  26. 

If  not  so  affected  or  influenced  the  instru- 
ment will  be  valid.  Burgess  v.  Pollock.  )3 
l3wa  273,  5  N.  W.  179,  36  Am.  Rep.  218; 
Jones  r.  Hughes,  15  Abb.  N.  Cas.  (N.  Y.) 
141;  Ekin  v.  McCraeken,  32  Leg.  Int.  (Pa.) 
405.  See  also  Schneitter  v.  Carman.  98  Iowa 
276,  67  N.  W.  249;  Lewis  v.  Arbuckle.  85 
Iowa  33.5',  52  N.  W.  23?   16  L.  R.  A.  677. 

89.  Stone  v.  Wilbern,  83  111.  105;  Wiley 
V.  Ewalt,  66  111.  26 ;  Reeves  v.  Gantt,  8  Rich. 
Eq.  (S.  C.)  13;  Greer  v.  Greer,  9  Gratt.  (Va.) 
330. 

90.  Weller  r.  Weller,  112  N.  Y.  055,  19 
N.  E.  433  [affirming  4.4.  Hun  172]. 

91.  Carnagie  /".  Diven,  31  Oreg.  366,  49 
Pac.  891;  Stringfellow  v.  Hanson,  25  Utah 
480,  71  Pac.  1052;  Jarrett  v.  Jarrett,  11 
W.  Va.  584. 

92.  Shea  r.  Murphy,  164  111.  614,  45  N.  E. 
1021,  56  Am.  St.  Rep.  215;  Burt  r.  Quison- 
berry,  132  111.  385,  24  N.  E.  622;  Nichols  V. 
King,  68  S.  W.  133,  1114,  24  Ky.  L.  Rep.  124; 
Buckey  v.  Buckey,  38  W.  Va.  168.  18  S.  E. 
383;  Tate  v.  Holmes,  76  Fed.  664,  22  C.  C.  JK. 
466. 

93.  Pellizznrro  v.  Repport,  83  Iowa  497,  50 
N.  W.  19;  Sibley  ('.  Somers,  62  N.  J.  Eq.  595, 
50  All.  321  ;  Lore  v.  Truman,  1  Ohio  Dec. 
(Reprint)  510,  10  West.  L.  J.  250;  Delii- 
plaiii  V.  Grubb,  44  W.  Va.  612,  30  S.  E.  201, 
(;7  Ain.  St.  Rep.  788. 

94.  Argo  r.  Collin,  142  111.  368,  32  N.  E. 
679,  3 1  Am.  St.  Rep.  86 ;  McKissook  v.  Groom, 


DEEDS 


[13  Cyc]  575 


fully  comprehended  the  nature  and  effect  of  his  acts."^  But  where  by  reason  of 
old  age  the  grantor's  mind  has  at  the  time  the  deed  is  executed  become  so 
impaired  that  he  does  not  possess  the  proper  comprehension  of  the  transaction 
the  deed  will  be  void.^'^ 

e.  Sickness  of  Grantor.  A  deed  will  be  void  whei-e  the  grantor's  mental 
capacity  was  so  atfected  at  the  time  of  the  execution  by  him  of  the  instrument, 
by  reason  of  sickness  or  bodily  ailments,  as  to  render  him  incapable  of  compre- 
hending the  nature  of  the  transaction."'' 

d.  intoxieation  of  Grantor.  The  mere  fact  that  the  grantor  was  intoxicated 
at  the  time  he  executed  a  deed  is  not  aground  for  avoiding  the  instrument  where 
it  does  not  appear  that  the  intoxication  was  procured  by  the  grantee  to  influence 
its  execution,''^  or  that  any  unfair  advantage  was  taken  of  his  condition,''"  unless 
he  was  incapable  of  understanding  the  transaction,^  at  the  time  of  execution,^  in 


148  Mo.  459,  50  S.  W.  115;  Paine  v.  Aldrich, 
14  N".  Y.  Suppl.  538  [affirmed  in  133  N.  Y. 
544,  30  N.  E.  725]  ;  Ford  r.  Jones,  22  Wash. 
Ill,  CO  Pac.  48.  See  also  Bowdoin  College  v. 
Men-itt,  75  Fed.  480. 

95.  Georgia. —  Richardson  v.  Adams,  110 
Ga.  425,  35''^ S.  E.  648. 

///i/iO(s.— Shea  v.  Murphy,  164  III.  614,  45 
N.  E.  1021,  50  Am.  St.  Rep.  215;  Argo  v. 
Coffin.  142  111.  368,  32  N.  E.  679,  34  Am.  St. 
Rep.  86;  Burt  i\  Quisenberry,  132  111.  385, 
24  N.  E.  622;  Lindsey  v.  Lindsey,  50  111.  79, 
99  Am.  Dec.  489.  See  also  Yoakum  v. 
Yoakum,  77  111.  85. 

lou-a. —  Chidester  v.  TurnbuU,  117  Iowa 
168.  90  N.  W.  583. 

Keniucly. —  Jones  i\  Evans,  7  Dana  96. 

ilhsoiiri. —  McKissock  r.  Groom,  148  Mo. 
459,  50  S.  W.  115. 

Ohio. —  Kime  v.  Addlesperger,  24  Ohio  Cir. 
Ct.  397. 

Virginia. —  Greer  v.  Greer,  9  Gratt.  330. 

Washii^gton. —  Ford  v.  Jones,  22  Wash.  Ill, 
60  Pac.  48. 

West  Virginia. —  Delaplain  v.  Grubb,  44 
W.  Va.  612,  30  S.  E.  201,  67  Am.  St.  Rep. 
788. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  153. 

96.  Iowa. —  Sedgwick  v.  Jack,  111  Iowa 
745,  82  N.  W.  1027 ;  Gait  v.  Provan,  108  Iowa 
561,  79  N^.  W.  357;  Bruguier  v.  Pepin,  106 
Iowa  432,  76  N.  W.  808. 

Kentucky. —  Thompson  v.  Thompson,  39 
S.  W.  822,  19  Ky.  L.  Rep.  241. 

Michigan. —  Thomas  v.  Crawford,  118  Mich. 
253,  76  N.  W.  394. 

Xehraska. —  Cole  v.  Cole,  21  Nebr.  84,  31 
N.  W.  493. 

Xew  Jersey. —  Hainwell  v.  Hyatt,  39  J. 
Eq.  174,  44  Atl.  953. 

Xew  York. —  See  Lansing  v.  Russell,  13 
Barb.  510. 

Pennsylvania. —  Hoeh  v.  Hoeh,  197  Pa.  St. 
387,  47  Atl.  351. 

8outh  Carolina.— Wille  v.  Wille,  57  S.  C. 
413,  35  S.  E.  804;  Banker  r.  Hendricks,  24 
S.  C.  1 ;  Parris  r.  Cobb,  5  Rich.  Eq.  450. 

Texas.— miis  l\  Mathews,  19  Tex.  390,  70 
Am.  Dec.  353. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  153. 

97.  ilcElwain  c.  Russell,  12  S.  W.  777,  11 
Ky.  L.  Rep.  049;  Hepler  i:  Hosack,  197  Pa. 
St.  631,  47  Atl.  847;  Turner  f.  Union  Nat. 


Bank,  10  Ltah  77,  37  Pac.  95;  Turner  v. 
Utah  Title  Ins.,  etc.,  Co.,  10  Utah  61,  37  Pac. 
91;  Lenhard  v.  Lenhard,  59  Wis.  60,  17 
N.  W.  877. 

The  mental  capacity  must  be  affected  by 
bodily  ailments  to  such  an  extent  as  to  unfit 
the  person  from  attending  to  ordinary  busi- 
ness or  comprehending  the  ordinary  relation 
of  his  affairs,  or  his  duty  to  society,  in  order 
to  set  aside  a  conveyance  on  this  ground. 
Bowdoin  College  v.  Merritt,  75  Fed.  480. 

That  a  person  is  too  sick  to  care  is  no 
ground  for  setting  aside  a  conveyance,  in  a 
suit  for  this  purpose  by  the  grantor,  where 
the  conveyance  was  without  consideration  and 
for  the  purpose  of  defrauding  creditors. 
Barnes  v.  Gill,  21  111.  App.  129. 

98.  Harbison  n.  Lemon,  3  Blackf.  (Ind.) 
51,  23  Am.  Dec.  376. 

The  deed  may  be  avoided  where  the  in- 
toxication was  procured  by  the  grantee. 
Woods      Pindall,  Wright  (Ohio)  507. 

99.  Belcher  r.  Belcher,  10  Yerg.  (Tenn.) 
121. 

If  unfair  advantage  is  taken  the  deed  may 
be  set  aside.  O'Conner  v.  Rempt,  29  N.  J.  Eq. 
156;  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  22 
Am.  Dec.  519. 

1.  Illinois. —  Shackelton  r.  Sebree,  86  111. 
616. 

Xelraska. —  Johnson  v.  Phifer,  6  Nebr. 
401. 

Xew  York.— Vein  Wyek  v.  Brasher,  81  N.  Y. 
260. 

Xorth  Carolina. —  Green  r.  Thompson,  37 
N.  C.  365. 

Tennessee. —  Morris  v.  Nixon,  7  Humphr. 
579. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  155. 

To  avoid  a  deed  it  is  essential  that  there 
should  exist  an  incapacity  to  contract  and  an 
equitable  right  to  be  relieved.  Jones  v. 
Calkin,  16  N.  Brunsw.  356. 

2.  Johnson  r.  Rockwell,  12  Ind.  76;  Coombe 
c.  Carthew,  59  N.  J.  Eq.  638,  43  Atl.  1057; 
Dixon  V.  Dixon,  22  N.  J.  Eq.  91 ;  Ritter's  Ap- 
peal, 59  Pa.  St.  9 ;  Ralston  r.  Turpin,  25 
Fed.  7. 

A  deed  made  in  a  sober  interval  by  a  ha- 
bitual drunkard  may  be  good.  Ritter's  Ap- 
peal, 59  Pa.  St.  9;  Ralston  v.  Turpin,  25  Fed. 
7.  See  also  Williams  v.  Williams,  (Mich. 
1903)  94  N.  W.  370. 
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which  case  it  may  be  avoided/'  But  so  long  as  a  grantor  acquiesces  in  a  deed 
executed  by  him  wliile  intoxicated  it  cannot  bo  irnpeaclied  by  third  persons  on 
this  ground/ 

e.  Deaf  and  Dumb  Grantor.  Want  of  capacity  to  execute  a  deed  is  not  pre- 
dicable  upon  the  mere  fact  that  a  person  lias  been  deaf  and  dumb  from  his 
nativity.^ 

f.  Forged  Deeds.  No  title  passes  by  a  deed  which  is  forged,  as  against  one 
who  did  not  participate  in,  or  who  had  no  knowledge  of,  the  forgery." 

2.  Mistake  —  a.  In  General.  Where  a  deed  is  executed  under  a  mistake  as  to 
the  rights  of  the  parties  a  court  of  equity  will  set  it  aside.^  But  if  a  deed  lias 
been  entered  into  in  good  faith  by  the  parties  thereto  it  will  not  be  set  aside 
because  of  a  mistake  of  fact,  where  each  party  possessed  equal  information  or 
equal  means  of  acquiring  the  saine.^ 

to.  As  to  Property  Conveyed  —  (i)  Ide:^tity  of.  A  court  of  equity  may 
grant  relief  in  the  case  of  a  misdescription  of  the  property  conveyed  by  rectify- 
ing the  error/°  It  has,  however,  been  held  that  equity  will  not  interfere  except 
between  the  original  parties  or  those  claiming  under  them  in  privity/^  And  the 
grantor  and  those  claiming  under  him  are  estopped  in  a  court  of  law  from  assert- 
ing that  one  tract  of  land  was  by  mistake  conveyed  by  the  deed  instead  of 
another,  the  instrument  being  clear  and  definite  upon  its  face/^ 

(ii)  Amount  of.  A  deed  may  be  annulled  and  the  sale  rescinded  where 
there  appears  to  have  been  a  mutual  mistake  as  to  the  amount  of  property  con- 
veyed.''^   But  where  the  fact  is  equally  unknown  to  both  parties  or  where  each 


3.  Alabama. —  Donelson  v.  Posey,  13  Ala. 
752. 

Delaicare. —  Diilany  v.  Green,  4  Harr. 
285. 

New  Jersey. — ■  Warnock  v.  Campbell,  25 
N.  J.  Eq.  485 ;  Hutchinson  v.  Tindall,  3  N.  J. 
Eq.  357. 

North  Carolina. — McCraw  v.  Davis,  37 
N.  C.  618. 

Pennsylvania. —  Wilson  v.  Bigger,  7  Watts 
&  S.  111. 

South  Carolina. —  Wade  v.  Colvert,  2  Mill 
27.  12  Am.  Dec.  652. 

Virginia. —  Samuel  V.  Marshall,  3  Leigh 
567. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  155. 

4.  Eaton  v.  Perry,  29  Mo.  96. 

5.  Brown  v.  Brown,  3  Conn.  299,  8  Am. 
Dec.  187. 

6.  Reck  V.  Clapp,  98  Pa.  St.  581. 

A  deed  which  purports  to  be  executed  by 
a  husband  and  wife,  and  which  was  in  fact 
executed  by  the  husband  but  the  wife's  signa- 
ture was  forged,  may  be  effective  as  the  hus- 
band's deed.  Murphy  v.  Eeynaud,  2  Tex.  Civ. 
App.  470,  21  S.  W.  991.  'Sce  also  Scott  v. 
Gallagher,  11  Serg.  &  R.  (Pa.)  347. 

7.  Mistake  as  ground  for  cancellation  see 
Cancki.lation  of  Instruments,  6  Cyc.  286. 

8.  Hearst  r.  Pujol,  44  Cal.  230 ;  "Gillespie 
r.  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Am.  Dec. 
559;  Toland  v.  Corey,  6  Utah  392,  24  Pac. 
190.  Scf  also  Powcli  V.  Plant,  (Miss.  1898) 
23  So.  .'i9!)  ;  Slocum  v.  Maraliall,  22  Fed.  Cas. 
No.  ]2,9,)3,  2  Wasli.  397. 

9.  .J\i/.:in  )).  Tonlnicn,  9  Ala.  662,  44  Am. 
Dec.  448;  Paab  r.  Raab,  04  S.  W.  624.  23 
Ky.  L.  Ilcp,  971  ;  Warner  P.  Daniels,  29  Fed. 
Cns.  No.  17,181,  1  WoodI).  &  M.  90.  Sce  also 
Custanl  w.  (hmtard,  25  Tex.  Siipi)l.  49. 
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Ignorance  of  fact  is  no  ground  for  setting 
aside  such  an  instrument  (Abbott  r.  Dermott, 
34  Ga.  227),  nor  a  mistake  in  a  computation 
of  interest  on  bonds  forming  the  consideration 
thereof  (McElfatrick  v.  Hicks,  21  Pa.  St. 
402). 

A  mistake  must  be  a  mutual  one  or  in- 
duced by  fraud  in  order  to  obtain  relief  in 
equity.  A  petition  to  set  aside  a  deed  which 
merely  alleges  a  mistake  on  the  part  of  one 
of  the  parties  does  not  state  a  cause  of  action. 
Benn  v.  Pritchett,  163  Mo.  560,  63  S.  W. 
1103.  But  see  Werner  v.  Rawson,  89  Ga.  619, 
15  S.  E.  813,  where  it  is  held  that  while  a 
court  of  equity  will  not  reform  a  deed  unless 
the  mistake  is  a  mutual  one,  yet  it  may 
rescind  a  deed  in  the  case  of  a  mistake  of  fact 
material  to  one  party  only. 

10.  King  r.  Keith,  1  N  Brunsw.  Eq.  538; 
Peart  v.  Peart,  6  Nova  Scotia  73. 

It  is  essential  to  the  validity  of  a  contract 
that  there  should  be  a  meeting  of  minds,  and 
this  rule  applies  to  deeds,  so  that  if  a  deed  is 
executed  under  a  mutual  mistake  of  fact  as 
to  the  identity  of  the  property  conveyed  it 
will  be  set  aside.  Barfield  r.  Price,  40  Cal. 
535;  Barth  v.  Deuel.  11  Colo.  494,  19  Pac. 
471;  Blair  v.  McDonnell,  5  N.  J.  Eq.  327. 
See  also  Baxter  v.  Tanner,  35  W.  Va.  60,  12 
S.  E.  1094. 

11.  White  r.  Kingsbury,  77  Tex.  610,  14 
S.  W.  201. 

12.  P.oll  r.  Morso,  6  N.  H.  205. 

13.  Babcock  r.  Day,  104  Pa.  St.  4;  May 
f\  San  .\ntonio,  etc..  Town  Site  Co.,  83  Tex. 
502,  IR  S.  W.  959;  Ladd  r.  Pleasants,  39  Tex. 
415.  Compare  lloliiips  r.  Braniol,  12  S.  W. 
262,  11  Ky.  L.  Rei).  411. 

A  deed  of  so  many  acres  "or  more"  \n»\. 
although  it  a])i)ears  that  a  slight  excess  of  the 
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has  equal  information  in  respect  thereto  or  where  it  is  doubtful  tliat  the}'  have 
acted  in  ajood  faith  equity  will  not  interfere." 

(in)  Value  of.  A  material  mistake  of  fact  as  to  the  value  of  the  property 
conveyed  may  be  a  ground  for  setting  a  conveyance  aside.^^ 

e.  As  to  Title  or  Interest  of  Grantor.  A  deed  may  be  set  aside  where  there 
has  been  a  mutual  mistake  as  to  the  title  or  interest  of  the  grantor  in  the  property 
conveyed.''' 

d.  As  to  Contents  or  Provisions  of  Deed,  Where  a  voluntary  conveyance  is 
executed  by  a  person,  and  by  reason  of  a  material  mistake  therein  the  instrument 
is  not  that  which  the  grantor  intended  to  execute,  it  may  be  set  aside  by  a  court 
of  equity.^'  So  relief  in  equity  may  be  granted  where  a  conveyance  in  fee  has 
been  obtained  either  by  fraud  or  mistake,  from  one  who  believed  he  was  execut- 
ing a  conveyance  for  life.'^  But  where  a  trust  deed  accomplishes  in  a  general 
way  the  objects  which  seem  to  have  been  desired,  and  tliere  is  no  evidence  that 
the  instructions  of  the  grantor  were  not  followed,  a  bill  to  set  the  instrument 
aside,  on  tlie  ground  that  it  did  not  conform  to  the  grantor's  directions,  will  be 
dismissed.'^  JSTor  is  it  sufficient  ground  to  set  aside  a  deed  that  it  is  ineffectual  to 
convey  title  as  to  part  of  the  lands  described  therein,  the  grantee  having  accepted 
such  deed,  but  neglected  to  examine  it.^*^  And  it  is  not  conclusive  that  the  wife's 
name  was  inserted  in  a  deed  as  grantee  by  mistake  from  the  mere  fact  that  her 
husband  paid  most  of  the  purchase-money.^^ 

6.  Signing'  in  Ignorance  of  Contents.  A  party  cannot  avoid  a  deed  executed 
by  him  on  the  ground  that  he  signed  the  same  in  ignorance  of  its  contents,  where 


number  named  was  contemplated,  be  set  aside 
where  it  appears  that  the  number  of  acres  is 
so  greatly  in  excess  of  that  named  as  to  have 
materially  affected  the  contract,  unless  it  ap- 
pears that  the  hazard  or  gain  or  loss  was  in- 
tentional and  entered  into  the  contract. 
O'Connell  v.  Duke,  29  Tex.  299,  94  Am.  Dec. 
282.  See  also  Read  v.  Cramer,  2  j_  gq. 
277,  34  Am.  Dec.  204. 

A  slight  clerical  error  as  to  the  number 
of  acres  conveyed  will  not  be  a  ground  for 
annulling  a  deed,  where  it  appears  that  such 
error  is  corrected  by  reference  to  another  deed 
in  which  the  boundaries  are  correctly  de- 
scribed. Brown  v.  Holyoke,  53  Me.  9.  Nor 
will  an  alleged  mistake  in  the  representation 
as  to  the  boiuidaries  of  the  land  conveyed  be 
a  ground  for  rescinding  the  sale,  where  the 
price  was  reduced  by  the  grantor  in  order  to 
settle  a  dispute  as  to  its  boundaries.  Mc- 
Corniick  v.  Jones,  22  fe.  W.  881,  15  Ky.  L. 
Rep.  215. 

Where  land  is  sold  in  gross,  a  court  of 
equity  will  not  in  the  absence  of  fraud  allow 
an  abatement  for  a  deficiency,  or  compensa- 
tion for  an  excess,  but  may  set  aside  the  deed 
where  the  deficiency  or  excess  is  the  result  of 
a  mutual  mistake.  Hansford  v.  Chesapeake 
Coal  Co.,  22  W.  Va.  70. 

14.  McCobb  r.  Richardson,  24  Me.  82,  41 
Am.  Dec.  374. 

Where  mistake  is  unilateral  it  is  held  that 
equity  will  not  interfere,  as  where  the  terms 
were  clear  to  grantee  and  understood  by  him 
to  express  the  agreement  and  the  grantor  had 
sufficient  means  of  understanding  it.  May  v. 
San  Antonio,  etc.,  Town  Site  Co.,  83  Tex.  502, 
18  S.  W.  959. 

15.  IMontgomei-y  County  v.  American  Eiui- 
grant  Co..  47  Iowa  91.  'See  also  Cowles  v. 
Barber,  74  Iowa  71,  36  N.  W.  897. 
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16.  Walker  v.  Dunlop,  5  Hayw.  (Tenn.) 
271,  9  Am.  Dec.  787;  Irick  v.  Fulton,  3  Gratt. 
(Va.)  193.  See  also  Mason  v.  Pelletier,  82 
N.  C.  40. 

But  there  can  be  no  relief  in  equity  where 
land  is  sold  without  a  warranty  under  a  mis- 
taken belief  of  title  in  the  grantor,  the  real 
fact  being  equally  unknown  to  both  parties 
and  each  having  equal  means  of  information, 
and  there  being  no  fraud.  Botsford  v.  Wil- 
son, 75  111.  132.  Compare  Re  Tyrell,  64  J.  P. 
665,  82  L.  T.  Rep.  N.  S.  675. 

17.  Fenton  v.  Fenton,  8  Blackf.  (Ind.) 
446;  Gruing  v.  Richards,  23  Iowa  288;  Col- 
lins V.  Collins,  63  N.  J.  Eq.  602,  52  Atl.  1115. 
Compa/re  Loviolette  v.  Butler,  124  Mich.  580, 
83  N.  W.  598. 

Omission  of  revocation  clause  may  be 
ground  for  setting  aside  a  voluntary  deed. 
Grant  v.  Baird,  61  N.  J.  Eq.  389,  49  Atl.  150; 
Houghton  V.  Houghton,  34  Hun  (N.  Y.)  212. 
But  see  Valter  v.  Blavka,  195  111.  610,  63 
N.  E.  499. 

18.  Summers  v.  Coleman,  80  Mo.  488. 
But  where  a  party  deeded  a  life-estate 

only  instead  of  a  fee  simple  as  was  intended, 
a  person  claiming  under  the  grantee,  after  the 
latter's  death  has  only  a  right  in  equity  to 
have  the  grantor  converted  into  a  trustee  and 
decreed  to  execute  a  deed  in  fee.  Henley  v. 
Wilson,  77  N.  C.  216. 

19.  Byrne  v.  Gunning,  75  Md.  30,  23  Atl.  1. 

20.  Jaeger  v.  Whitsett,  3  Colo.  105. 

A  deed  which  is  absolute,  but  is  intended 
only  as  a  security  for  a  loan,  will  not  be  set 
aside  because  it  is  made  to  the  president  of 
the  bank  and  not  to  the  bank  as  it  should 
have  been  made.  Dotterer  v.  Freeman,  88  Ga. 
479,  14  S.  E.  863. 

31.  Bader  v.  Dyer,  106  Iowa  715,  77  N.  W. 
469,  68  Am.  St.  Rep.  332. 
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this  is  due  to  his  own  carelessness  or  ncgligence.^-^  And  one  wlio  is  illiterate  and 
unable  to  read  cannot  avoid  a  deed  on  this  ground  where  he  did  not  j'cqnire  that 
it  be  read  to  him.^'' 

f.  Mistake  of  Law.  It  is  a  general  rule  that  a  court  of  ecjuity  will  not  grant 
relief  against  a  deed  on  the  ground  merely  of  a  mistake  of  law^  in  the  absence 
of  fraud,  imposition,  or  undue  infiuence.^^  But  where  a  mistake  was  induced 
and  encouraged  by  the  grantee  and  the  grantor  parted  with  his  property  for  an 
inadequate  consideration  relief  may  be  obtained/'^  And  a  court  of  equity  may 
grant  relief  in  the  case  of  a  deed  which  is  executed  to  carry  out  an  agreement 
and  by  reason  of  mistake  as  to  its  legal  effect  fails  to  conform  to  or  effectuate 
such  agreement.^'^ 

3.  Fraud,^*^  Misrepresentations,  and  Concealment  —  a.  In  General.  Fraud  viti- 
ates all  contracts  and  a  deed  procured  by  such  means  will  be  set  aside.^^  The 


22.  Alabama. —  Tomlinson  v.  Watkins,  77 
Ala.  399;  Dawson  v.  Buniis,  73  Ala.  111. 

Iowa. —  Van  Sickles  v.  Town,  53  Iowa  259, 
5  N.  W.  148;  McHeniy  v.  Day,  13  Iowa  445, 
81  Am.  Dec.  438. 

Maine. —  Eldridge  v.  Dexter,  etc.,  R.  Co., 
88  Me.  191,  33  Atl.  974. 

Neio  York.—  Witthaus  v.  Schack,  57  How. 
Pr.  310;  Jackson  v.  Croy,  12  Johns.  427. 

South  Carolina. —  Pieton  v.  Gi'aham,  2 
Desauss.  592. 

Texas. — ^  Gibson  v.  Brown,  (Civ.  App.  1893) 
24  S.  W.  574. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  162. 

23.  Hallenbeck  v.  Dewitt,  2  Johns.  {N.  Y.) 
404;  Providence  Tp.  v.  Kesler,  67  N.  C.  443; 
Boardman  v.  Keystone  Standard  Watch  Case 
Co.,  8  Lane.  L.  Rev.  25. 

Deed  by  one  not  understanding  English. 
—  A  trust  deed  e:;ecuted  by  a  woman,  who 
did  not  imderstand  English,  and  by  her  hus- 
band for  the  benefit  of  his  mother,  may  be  set 
aside,  the  instrument  not  being  properly  ex- 
plained.   Schaper  v.  Schaper,  84  111.  603. 

Where  one  who  was  deaf  and  unable  to 
read  or  write  signed  a  deed  without  knowing 
its  contents,  but  relied  upon  his  wife,  with 
whom  he  had  contracted,  to  transfer  a  certain 
estate  in  his  land  to  her,  and  she  took  ad- 
vantage of  his  infirmity  and  illiteracy  and  had 
a  different  deed  drawn  up,  it  was  held  that 
the  grantor  was  not  guilty  of  negligence  in  so 
signing.  Carbine  v.  McCoy,  85  Ga.  185,  11 
S.  E.  651. 

24.  Georgia. —  Fergerson  v.  Fergerson,  Ga. 
Dee.  135. 

Iowa. —  Pierson  v.  Armstrong,  1  Iowa  282, 
63  Am.  Dec.  440. 

yirqinia. —  Osburn  v.  Throckmorton,  90  Va. 
311,  18  R.  E.  285. 

Wi.iconsin. —  Kyes  v.  Merrill  Furniture  Co., 
92  Wis.  .'.2,  65  N.  W.  735. 

(JnUcd  Slates. — Hamblin  v.  Bishop,  41  Fed. 
74. 

Sec  10  Cent.  Dig.  tit.  "Deeds,"  §  164. 

Ignorance  of  dower  right  in  j^opcrty  con- 
veyed has  been  held  not  suinciciit  ground  to 
sci  iisiilo  a  deed.  Hudson  v.  Conway,  9  Lea 
CIViiii.)  410. 

Mistake  as  to  the  legal  effect  of  a  deed  is  no 
gi'oiiiiil  for  relief.  (Jnrald  v.  Elley,  45  fowa 
:i22;  .Meel  f.  Neel,  26  K.  W.  805,'  1(i  Ky.  L. 
Rep.  193;  ])ii|(r(:  /'.  TiiOTri])S()ii,  4  iJiirb.  (N.  Y.) 
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279.  But  see  Kerr  v.  Couper,  5  Del.  Ch.  507 
(where  it  is  held  that  a  voluntary  conveyance 
in  trust  for  the  benefit  of  the  grantor  and  hi« 
heirs  may  be  set  aside  in  a  friendly  suit 
brought  for  that  purpose)  ;  Komegay  v.  Ev- 
erett, 99  N.  C.  30,  5  S.  E.  418  (holding  that 
in  ease  of  a  mutual  mistake  of  law  a  court 
of  equity  may  correct  it). 

25.  Stover  v.  Poole,  67  Me.  217;  Wetmore 
V.  Holsman,  14  Abb.  Pr.  (N.  Y.)  311,  23 
How.  Pr.  (N.  Y.)  202. 

26.  Boles  V.  Hunt,  77  Ind.  355. 

27.  Sparks  r.  Pittman,  51  Miss.  511. 

28.  Misrepresentations  and  fraud  as  ground 
for  cancellation  see  Ca^icellatiox  of  In- 
struments, 6  Cyc.  286. 

29.  Alabama. —  Johnson  v.  Cook.  73  Ala. 
537. 

Arkansas. — •  Crabtree  v.  Bradburv,  ( 1 890 1 
13  S.  W.  935;  Strawn  v.  Norris,  21  Ark.  80. 

California. — ■  Still  v.  Saunders,  8  Cal.  281. 

Illinois. —  Castle  r.  Kemp,  124  111.  307.  16 
N.  E.  255. 

Indiana. —  Carver  v.  Carver,  97  Ind.  497. 

Zoica.— McMichael  v.  Johns.  38  Iowa  696. 

Kentucky. —  Combs  r.  Davidson.  74  S.  \V. 
261,  24  Ky.  L.  Rep.  2528. 

Maine. —  Woodman  v.  Freeman,  25  Me.  531. 

Maryland. —  Goodwin  v.  White,  59  !Md.  .503. 

Massachusetts. —  Wall  r.  Hickev,  112  Mass. 
171. 

Michigan. —  Berry  v.  Whitney,  40  Mich.  65. 

Minnesota. —  Farr  v.  Dunsmore,  36  Minn. 
437,  31  N.  W.  858;  Miller  v.  Sawbridge,  29 
Minn.  442,  13  N.  W.  671. 

Missouri. —  Turner  v.  Turner,  44  Mo.  535. 

New  Jersey. —  Obert  v.  Hammel,  18  N.  J.  L. 
73 ;  Armstrong  v.  Armstrong,  19  N.  J.  Eq. 
357. 

New  York. —  Jones  v.  Jones,- 40  Misc.  300, 
82  N.  Y.  Suppl.  325;  Brice  v.  Brice,  5  Barb. 
533;  Hall  v.  Perkins,  3  Wend.  026. 

Oregon. —  Parrish  r.  Parrish,  33  Oreg.  486, 
54  Pac.  352;  Langell  v.  Langell,  17  Oreg. 
220,  20  Pac.  286. 

Pennsylvania. —  Mortland  r.  IMortland,  151 
Pa.  St.  593,  25  At).  150. 

Tennessee. —  Stephens  r.  Osbourne,  107 
Teiin.  572.  (14  S.  W.  902.  89  Am.  St.  Rep.  957: 
MeAdoo  V.  Sublclt.  1  lluni))!n-.  105. 

Tcvas. —  Morelnnd  r.  Atciiison,  19  Tex.  .'10.1. 

Virginia. —  Shepherd  v.  Henderson,  3  Graft, 
367. 
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only  fraud,  however,  wliicli  can  be  pleaded  at  law  is  that  which  goes  to  the  exe- 
cution of  the  deed.^°  So  a  deed  cannot  be  set  aside  on  the  ground  of  fraud  in 
procuring  the  same  in  the  absence  of  proof  of  acts  or  representations  of  the 
grantees  or  of  their  agents  which  were  deceptive  and  false.*^'  Again  such  relief 
will  not  be  granted  unless  the  party  seeking  it  was  injured  bj  the  representa- 
tions.^^ Applying  these  principles,  fraudulent  misrepresentation  or  concealment 
of  material  facts  in  respect  to  the  title  to  the  property  conveyed,''^^  its  situation,^* 
character,^^  quantity,^''  or  value,  whether  the  act  is  that  of  the  grantor    or  the 


'Washington. —  Jones  t.  Steelman,  22  Wash. 
636,  61  Pac.  704. 

West  Virginia. —  O'Connor  r.  O'Connor,  4.5 
W.  Va.  3.^4,  32  S.  E.  276. 

United  States. —  Blackburn  c.  Wooding,  56 
Fed.  545,  6  C.  C.  A.  6  [reversing  49  Fed.  902]. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  165. 

Antedating  a  deed  for  t]ie  purpose  of  over- 
reaching an  execution  is  not  such  fraud  as 
will  render  the  instrument  void  where  it 
would  have  been  valid  if  correctly  dated. 
Patterson  v.  Bodenhanier,  31  N.  C.  96. 

Recording  a  deed  by  fraudulent  means  will 
bo  a  good  ground  for  setting  it  aside.  Rising 
r.  Gibbs,  (Cal.  1892)  30  Pae.  589;  Ritter  v. 
Eitter.  42  Mich.  108,  3  N.  W.  284. 

30.  jNlordecai  r.  Tankersley.  1  Ala.  100; 
Chesterman  r.  Gardner,  5  Johns.  Ch.  (N.  Y.) 
30,  9  Am.  Dec.  265. 

Fraud  in  respect  to  the  consideration  will 
not  invalidate  the  instrument.  Friedman  v. 
Sehwabacher.  69  111.  App.  117:  Rogers  D. 
Colt,  21  N.  J.  L.  704;  Belden  v.  Davies,  2 
Hall  (N.  Y.)  466;  Slocum  v.  Despard,  8 
Wend.  (N.  Y.)  615;  Jackson  v.  Hills,  8  Cow. 
(N.  Y.)  290;  Gwynn  v.  Hodge,  49  N.  C.  168; 
Nieholls  v.  Holmes,  46  N.  C.  360;  Gant  v. 
Hunsucker,  34  N.  C.  254.  55  Am.  Dec.  408; 
Canoy  v.  Troutman,  29  N.  C.  155. 

Fraud  subsequent  to,  or  independent  of, 
transaction. —  A  deed  cannot  be  avoided  by 
reason  of  fraud  subsequent  to  or  independent 
of  the  transaction  in  which  it  was  given. 
Gutierrez  v.  Brinkerhoff,  (Cal.  1883)  1  Pac. 
482;  Grindrod  r.  Wolf,  38  Kan.  292,  16  Pac. 
691;  Chesterman  v.  Gardner,  5  Johns.  Ch. 
(N.  Y.)  30,  9  Am.  Dec.  265;  Fulton  v.  Loftis, 
63  N.  C.  393. 

31.  Larrabee  v.  Larrabee,  34  Me.  477. 

The  right  to  relief  will  not  be  affected  by 
the  fact  that  the  words  used  in  furtherance 
of  the  fraudulent  purpose  Avere  not  directly 
addressed  to  the  person  whom  it  was  in- 
tended to  defraud,  provided  the  necessary 
elements  exist  which  would  otherwise  author- 
ize the  court  to  act.  Brown  c.  Brown,  62 
Kan.  066,  64  Pac.  599. 

Where  some  of  the  representations  made 
were  true  and  others  false,  if  the  latter  are 
sufficient  to  set  aside  the  sale  and  it  appears 
that  they  might  and  did  influence  the  vendor 
in  the  disposition  of  the  land,  the  sale  may 
be  canceled.  Stackpole  v.  Hancock,  40  Fla. 
362,  24  So.  914,  45  L.  R.  A.  814. 

32.  Jones  v.  Foster,  175  111.  459,  51  N.  E. 
862;  Simmons  r.  Hill,  77  Iowa  378,  42  N.  W. 
325.  See  also  Brehm  i\  Gushal,  31  Misc. 
(K  Y.)  112,  64  N.  Y.  Suppl.  927. 

33.  Arkansas. —  Gammill  c.  Johnson,  47 
Ark.  335,  1  S.  W.  610. 


Illinois. — MeCormick  (;.  Miller,  102  111.  208, 
40  Am.  Rep.  577. 

Indiama. —  Robinson  v.  Reinhart,  137  Ind. 
674,  36  N.  E.  519. 

Kansas. —  Curtis  v.  Stilson,  38  Kan.  302, 
16  Pac.  078. 

Kentucky. —  Kennedy  v.  Johnson,  2  Bibb 
12,  4  Am.  Dec.  666. 

Massachusetts. —  Motherwav  r.  Wall,  168 
Mass.  333,  47  N.  E.  135. 

Minnesota. —  Trethewaj'  r.  Hulett,  52  Minn. 
448,  54  N.  W.  486. 

Missouri. — ^  Bailey  v.  Sinock,  61  Mo.  213. 

Termont. —  Williams  Mattocks,  3  Vt. 
189. 

See  16  Cent.  Dig.  tit.  '"Deeds,"  §  177. 

Concealment  of  fact  as  to  title. —  ^-^^lere 
one  who  holds  under  a  trust  deed,  which 
owing  to  a  defect  therein  conveys  only  a  life- 
estate,  sells  the  land  to  another  by  a  deed 
purporting  to  carry  the  fee,  and  conceals  the 
fact  of  this  defect,  the  deed  will  be  set  aside. 
Alston  r.  Maxwell,  16  N.  C.  18. 

If  representations  are  honestly  made  by 
the  grantor  and  no  means  to  inspire  confi- 
dence in  the  title  are  used  or  to  induce  the 
purchase,  the  price  paid  cannot  be  recovered 
back  by  the  grantee  on  failure  of  the  title. 
Botsford  V.  Wilson,  75  111.  132.  Compare 
Cochran  r.  Pascault,  54  Md.  1. 

34.  Pendarvis  r.  Gray,  41  Tex.  326;  Tyler 
V.  Black,  13  How.  (U.  S.)  230,  14  L.  ed. 
124. 

35.  Keller  r.  Feldman,  70  Hun  (N.  Y.) 
377,  24  N.  Y.  Suppl.  179. 

36.  Annour  r.  Lose,  33  Ala.  317;  Upshaw 
V.  Debow,  7  Bush  (Ky.)  442. 

Where  parties  agree  to  an  abatement  of 
price  on  account  of  an  \mknown  deficit  from 
the  estimated  quantity,  an  allegation  of  fraud 
is  not  sustained.  Hofman  c.  Keane,  54  Fed. 
986. 

Words  "  more  or  less "  in  a  conveyance 
when  referring  to  the  amount  of  land  con- 
veyed do  not  preclude  the  court  from  rectify- 
ing mistakes  or  fraud.  McCoim  r.  Delany,  3 
Bibb  (Ky.)  46,  6  Am.  Dec.  635;  Shipp  r. 
Swann,  2  Bibb  (Ky. )  82.  Compare  Lovell 
r.  Chilton,  2  W.  Va.  410. 

37.  /?imo{s.— Booth  r.  Smith,  117  111.370, 
7  N.  E.  010  [affirming  18  111.  App.  266]. 

Maine. —  Bradley  f.  Chase,  22  Me.  511. 

Missouri. —  Morley  v.  Harrah,  167  Mo.  74, 
66  S.  W.  942. 

'New  Jersey. —  Perkins  r.  Partridge,  30 
N.  J.  Eq.  82. 

Virginia. —  Wilson  v.  Carpenter.  91  Va. 
183,  21  S.  E.  243,  50  Am.  St.  Rep.  824. 

United  mates. —  Mudsill  Min.  Co.  v. 
Watrous,  61  Fed.  163,  9  C.  C.  A.  415. 
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grantee/'**  may  be  ground  for  setting  aside  a  deed.  Again  Tnisropresentation  or 
concealment  of  facts  inducing  a  hasty  transfer  of  tlie  property  may  l;e  Bufficient.^' 
b.  Character  of  Misrepresentations.  In  order  to  avoid  a  deed  on  the  ground 
of  misrepresentations  it  is  essential  that  they  should  be  material/-'  and  relied  upon 
bj'  the  grantor.^'  And  if  both  parties  had  equal  knowledge  or  means  of  infor- 
mation as  to  the  particular  fact  or  facts  claimed  to  have  been  misrepresented 
equity  will  not  inter fere.^^ 


See  16  Cent.  Dig.  tit.  "Deeds,"  §  179. 

If  the  representation  was  not  an  induce- 
ment to  the  purchase,  it  will  not  be  suffi- 
cient to  authorize  a  rescission.  Winston  v. 
Gwathmey,  8  B.  Mon.  (Ky.)  19. 

38.  loica. —  Ormsby  f.  Budd,  72  Iowa  80, 
33  N.  W.  457. 

Kentticki/.—  HaLvVm  v.  Reed,  5  S.  W.  551, 
9  Ky.  L.  Rep.  552. 

Minnesota. —  Compare  Crowlev  v.  C.  N. 
Nelson  Lumber  Co.,  06  Minn.  400,  69  N.  W. 
321. 

Nebraska. —  Morgan  v.  Dinges,  23  Nebr. 
271,  36  N.  W.  544,  8  Am.  St.  Rep.  121. 

New  Jersey. — -  Peet  v.  De  Arnaud,  47  N.  J. 
Eq.  502,  21  Atl.  118  {affirmed  in  49  N.  J.  Eq. 
346,  25  Atl.  964]. 

Washington. —  Stack  v.  Nolte,  29  Wash. 
118,  69  Pac.  753. 

United  States. —  Copeland  v.  Burtis,  6  Fed. 
Cas.  No.  3,208. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  179. 

Concealment  of  discovery  of  mineral  de- 
posits may  be  a  sufficient  ground  for  setting 
aside  a  deed.  Gruber  v.  Baker,  20  Nev.  453, 
23  Pac.  858,  9  L.  R.  A.  302 ;  Smith  v.  Beatty, 
37  N.  C.  456,  40  Am.  Dec.  435;  Hanley  v. 
Sweeny,  109  Fed.  712,  48  C.  G.  A.  612;  Daniel 
V.  Brown,  33  Fed.  849.  But  the  fact  that 
a  valuable  mineral  deposit  is  discovered  soon 
after  the  purchase  is  not  ground  for  rescis- 
sion, where  it  does  not  appear  that  the 
grantee  knew  the  fact  before  purchase.  Bean 
V.  Valle,  2  Mo.  126.  Compare  Burt  v.  Mason, 
97  Mich.  127,  56  N.  W.  365.  So  concealment 
of  the  fact  of  the  discovery  of  phosphate  has 
been  held  sufficient.  Stackpole  v.  Hancock, 
40  Fla.  362,  24  So.  914,  45  L.  R.  A.  814.  The 
same  is  true  of  the  discovery  of  a  salt  spring 
and  the  concealment  of  the  fact  by  the 
grantee.  Bowman  v.  Bates,  2  Bibb  (Ky.) 
47,  4  Am.  Dec.  077. 

39.  Inducing  hasty  transfer  of  property. — 
In  this  class  of  cases  are  included  misrepre- 
sentations creating  a  fear  of  arrest  (Wood  v. 
Lambert,  85  Iowa  580,  52  N.  W.  515)  ;  physi- 
cal injury  (Kuelkamp  v.  Hidding,  31  Wis. 
503.  See  Williams  v.  Williams,  -63  Md.  371)  ; 
that  the  property  is  subject  to  the  collection 
of  certain  debts  of  tlie  grantor's  husband 
(Ladd  V.  Rice,  57  N.  H.  374;  Boyd  Do  La 
Montagnic,  1  Hun  (N.  Y.)  696,  4  Thomps. 
&  (',.  (N.  Y.)  H9,  47  How.  Pr.  (N.  Y.)  433), 
or  ))ro(,licr  (i;;iiiiry  v.  Allison,  6-1  Tex.  (;97 )  ; 
or  ti)at  tliei-c  is  (iaiigcr  of  loss  through  liti- 
gation pending  or  about  to  bo  eonnn(incod 
(Kleeman  p.  Poltsfor,  17  Nebr.  381,  22  N.  W. 
793)  ;  or  that  the  property  will  be  taken 
on  judgment,  ndvaiitage  being  taken  of  the 
graiitor'H  ignoiunce  (Wooley  r.  Drew,  49 
Mich.  200,  13  N.  W.  594)  ;  or  that  some  pc- 
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cuniary  loss  is  about  to  fall  on  the  grantee, 
who  is  a  weak  and  illiterate  old  man  (Davis 
V.  McNalley,  5  Sneed  (Tenn.)  583,  73  Am. 
Dee.  159)  ;  or  that  the  grantor's  divorced 
wife  is  going  to  try  to  obtain  more  dowry 
(Day  V.  Lown,  51  Iowa  304,  1  N.  W.  780)  ; 
or  that  if  the  grantor  should  marry  again 
she  will  lose  all  interest  in  the  propertv 
(West  V.  West,  9  Tex.  Civ.  App.  475,  29 
S.  W.  242)  ;  or  that  the  execution  of  the 
deed  could  be  compelled  (Knox  v.  Earbee, 
(Tex.  Civ.  App.  1896)  35  S.  W.  186)  ;  or 
that  deeds  to  the  grantor  of  the  property  were 
not  good  and  that  unless  a  quitclaim  is 
given  by  him  he  will  be  driven  from  home 
( Rothenbarger  v.  Rothenbarger,  111  Mo.  1, 
19  S.  W.  932). 

40.  Larimer  County  Land  Imp.  Co.  r. 
Cowan,  5  Colo.  320;  Warren  v.  Ritchie,  128 
Mo.  311,  30  S.  W.  1023;  Smith  v.  Dye,  88 
Mo.  581  [affirming  15  Mo.  App.  585]  ;  Beck- 
ley  V.  Riverside  Land  Co.,  (Va.  1895)  23 
S.  E.  778. 

A  misrepresentation  as  to  matters  of  col- 
lateral inducement  is  not  ground  for  relief. 
Noel  f.  Horton,  50  Iowa  687. 

41.  Illinois. — Young  r.  Young,  113  111.4.30. 
Iowa. —  Stout  V.  Merrill,  35  Iowa  47. 
Missouri. —  Smith  v.  Dye,  88  Mo.  581  [af- 
firming 15  Mo.  App.  585]. 

Tennessee. —  Maney  v.  Porter,  3  Humphr. 
347. 

Texas.—  Calhoun  v.  Quinn,  ( Civ.  App. 
1892)  21  S.  W.  705. 

Virginia. —  Beckley  v.  Riverside  Land  Co., 
(1895)  23  S.  E.  778. 

West  Virginia. —  Pennybacker  v.  Laidley, 
33  W.  Va.  624,  11  S.  E.  39. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  167. 

Statements  after  the  making  and  execution 
of  a  contract  of  sale  are  not  ground  for 
rescission.  Maney  v.  Porter,  3  Humphr. 
(Tenn.)  347. 

42.  California. —  Funded  Debt  r.  Y^ounger, 
29  Cal.  172. 

Colorado. —  Wier  v.  Johns,  14  Colo.  493,  24 
Pac.  202. 

/niwois.— Miller  v.  Craig,  36  111.  109. 

Kansas. —  Patterson  v.  Galusha,  53  Kan. 
307,  36  Pac.  737. 

Maine. —  Carlton  v.  Roekport  Ice  Co.,  78 
Me.  49,  2  Atl.  67(i;  McCobb  r.  Richardson,  24 
Me.  82,  41  Am.  Dec.  374. 

Michiqun. —  Parsons  v.  Detroit,  etc.,  R.  Co., 
122  Mich.  462,  81  N.  W.  343;  Walker  V. 
Casgrain,  101  Mich.  604,  60  N.  W.  291. 

Tcmis. —  Adams  r.  Pardue,  (Civ.  App. 
189())  3()  S.  W.  1015. 

Mrgiiiin. —  Simmons  r.  Palmer,  93  Va.  389, 
25  S.  K.  0;  Becklev  r.  Riverside  Land  Co., 
(1895)  23  S.  E.  778. 
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e.  Supppessio  Veri.  Whenever  suppressio  veri  or  suggestio  falsi  occurs,  and 
more  especially  both  together,  they  afford  sufficient  ground  to  set  aside  any  release 
or  conveyance.''^ 

d.  Intention  as  Affecting.  If  a  material  misrepresentation  is  made,  upon  the 
faith  of  which  a  party  relies  and  acts,  it  will  be  ground  for  setting  a  deed  aside 
without  regard  to  whether  the  party  making  such  representation  knew  it  to  be 
true  or  false.'*'' 

e.  Mental  Weakness  and  Old  Age.  Mental  weakness  on  the  part  of  the 
grantor,  where  coupled  with  fraud  or  fraudulent  misrepresentation  on  the  part 
of  the  grantee,  is  a  sufficient  ground  for  setting  aside  the  instrument.^^  It  is  not 
necessary  that  such  weakness  amount  to  an  entire  incompetency  to  contract, 
provided  it  appears  that  it  was  taken  advantage  of  to  procure  a  conveyance  by 
fraud.^^ 


United  States. —  Hoyt  v.  Hanbury,  128 
U.  S.  584,  9  S.  Ct.  176,  32  L.  ed.  565.  But 
see  Tuthill  v.  Babcock,  24  Fed.  Cas.  No. 
14.275,  2  Woodb.  &  M.  298. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  167. 

This  rule  applies  where  ample  opportunity 
to  examine  the  property  is  afforded  the  par- 
ties (Miller  v.  Craig,  36  111.  109)  ;  where  the 
grantee  assisted  in  tlie  survey  and  could 
easily  have  ascertained  the  number  of  acres 
(Wier  I'.  Johns,  14  Colo.  493,  24  Pac.  262)  ; 
where  the  vendee  relied  on  the  statements  of 
one  who  negotiated  the  purchase  for  him 
(Walker  v.  Casgrain,  101  Mich.  604,  60  N.  W. 
291)  ;  where  the  grantee  fraudulently  rep- 
resented that  the  property  had  been  sold  for 
taxes,  that  the  title  was  worthless,  and  that 
there  were  no  buildings  on  the  land,  and  the 
true  value  of  the  land  could  have  been  dis- 
covered by  the  grantor  by  inquiry  or  in- 
spection (Carlton  v.  Roekport  Ice  Co.,  78 
Me.  49,  2  Atl.  676)  ;  and  where  one  had  full 
opportunity  to  examine  the  goods  in  exchange 
f.or  which  he  conveyed  the  land  (Adams  v. 
Pardue,  (Tex.  Civ.  App.  1896)  36  S.  W. 
1015). 

The  rule  that  if  one  has  not  used  means 
at  his  hands  to  learn  the  truth  he  cannot 
have  relief  has  been  held  of  no  avail  to  a 
defendant  where  plaintiff  was  at  a  disad- 
vantage in  tlie  transaction  (Stack  v.  Nolte, 
29  Wash.  188,  69  Pae.  753)  or  where  the 
grantor  lived  in  a  distant  state  and  had  no 
immediate  means  of  learning  the  truth  (Mat- 
lack  V.  Shaffer,  51  Kan.  208,  32  Pac.  890,  37 
Am.  St.  Rep.  270). 

43.  Smith  v.  Richards,  13  Pet.  (U.  S.)  26, 
10  L.  ed.  42.  See  also  Ruffner  v.  Ridley,  81 
Ky.  165;  Torrey  v.  Buck,  2  N.  J.  Eq.  366. 

Mere  passive  silence  has  been  distinguished 
from  active  concealment,  it  having  been  held 
that  the  former,  without  fraudulent  purpose 
and  in  the  absence  of  some  confidential  and 
fiduciary  relation,  is  no  ground  for  setting 
aside  a  deed.  Pennybacker  v.  Laidley,  33 
W.  Va.  6?4,  11  S.  E.  39.  Compare  Stevens 
V.  New  York,  46  N.  Y.  Super.  Ct.  274;  Tal- 
bott  V.  Manard,  106  Tenn.  60,  59  S.  W.  340. 

44.  Harding  i\  Randall,  15  Me.  332 ;  James 
V.  Steere,  16  R.  1.  367,  16  Atl.  143,  2  L.  R.  A. 
164;  Billings  v.  Aspen  Min.,  etc.,  Co.,  51  Fed. 
338,  2  C.  C.  A.  252;  Warner  v.  Daniels,  29 
Fed.  Cas.  No.  17,181,  1  Woodb.  &  M.  90.  But 


see  Jones  v.  Foster,  175  HI.  459,  51  N.  E. 
862;  Doyle  v.  Knapp,  4  111.  334;  Shanks  v. 
Whitney,  66  Vt.  405,  29  Atl.  367. 

A  mere  intention  by  the  grantor  to  make 
a  different  deed  is  not  fraud  which  will  render 
a  deed  void  imless  he  was  deceived  by  tlie 
grantee.  Swisher  v.  Williams,  Wright  (Ohio) 
754. 

If  a  misrepresentation  is  made  in  good  faith 
and  no  material  injury  has  been  done,  the 
deed  will  not  be  set  aside.  Jones  v.  Foster, 
175  111.  459,  51  N.  E.  862.  See  also  Brehra 
V.  Gushal,  31  Misc.  (N.  Y.)  112,  64  N.  Y. 
Suppl.  927. 

45.  loioa. —  Oakey  v.  Ritchie,  69  Iowa  69, 
28  N.  W.  448. 

Kansas. —  McCoy  v.  Whitehouse,  30  Kan. 
433,  1  Pae.  799. 

Kentucky. —  Wilson  v.  Oldham,  12  B.  Mon. 
55;  Cruise  v.  Christopher,  5  Dana  181. 

Michigan. —  Leonardson  v.  Hulin,  04  Mich. 
1,  31  N.  W.  26. 

Veil}  Jersey. —  Coffey  v.  Sullivan,  (Err.  & 
App.  1901)  49  Atl.  520;  Mead  v.  Coombs,  2o 
N.  J.  Eq.  173. 

ISleio  York. —  Rosevear  v.  Sullivan,  47  N.  Y. 
App.  Div.  421,  62  N.  Y.  Suppl.  447. 

Pennsylvania. —  Bugbee's  Appeal,  110  Pa. 
St.  331,  1  Atl.  273. 

Rhode  Island. —  Anthony  v.  Hutchins,  10 
R.  I.  165. 

South  Carolina. —  Rutherford  v.  Ruff,  4 
Desauss.  350;  Bunch  v.  Hurst,  3  Desauss.  273, 
5  Am.  Dec.  551. 

Tennessee. —  Good  v.  Floyd,  ( Ch.  App. 
1898)  48  S.  W.  687. 

Virginia. —  Samuel  v.  Marshall,  3  Leigh 
567. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  175;  and 
supra,  III,  J,  1,  b. 

A  deed  will  not  be  set  aside  merely  because 
of  the  old  age  and  infirmity  of  the  grantor 
as  a  result  of  which  he  was  liable  to  be  a 
victim  of  fraud,  where  there  is  no  proof  of 
fraud  in  connection  with  the  conveyance. 
Walton  V.  Northington,  5  Sneed  (Tenn.)  282. 
See  also  Knobb  v.  Lindsay,  5  Ohio  468. 

Mere  susceptibility  to  fraudulent  influences 
will  not  render  a  deed  void  in  the  absence  of 
fraud  inducing  its  execution.  Paine  v.  Rob- 
erts, 82  N.  C.  451. 

46.  Bennett  v.  Bennett,  (Nebr.  1902)  91 
N.  W.  409. 
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f.  Of  One  of  Several  Grantees.  J^'raud  of  one  of  several  grantees  in  a  deed 
whereby  the  instrument  is  procured  will  render  it  void  as  to  tlie  others,  although 
without  the  privity  of  the  latter/'' 

gr.  Of  Persons  Occupying  Confidential  Relations  to  Grantoj?,  Where  one 
occupying  a  confidential  relation  to  another  takes  advantage  of  this  relation  and 
by  fraud,  fraudulent  misrepresentation,  or  concealment  procures  the  execution  of 
a  deed  by  the  latter  the  instrument  may  be  set  aside.*'*  This  is  true  in  the  case 
of  a  deed  so  procured  by  the  confidential  adviser  of  the  grantor  in  business 
affairs  ;  '-'^  or  by  his  agent,^"  attorney,'^'  physician,^^  or  priest.'-  And  this  principle 
also  applies  where  the  execution  of  a  deed  has  been  so  procured  by  the  husband,'^ 
the  wife,^'^  the  parent,^"  the  child,'"''  the  brother,=^  the  brother-in-kw,'''''  the  son-in- 
law,™  the  stepfather,^^  the  uncle,**^-  or  the  nephew    of  the  grantor.    A  deed  is  not, 


47.  Whelan  v.  Whelan,  3  Cow.  (N.  Y.)  537. 

48.  This  rule  has  been  applied  where  the 
grantor  was  old  and  infirm  both  in  body  and 
mind,  and  the  grantor  agreed  to  reconvey  the 
property  to  the  wife  of  the  grantor,  but  in- 
stead conveyed  it  to  one  of  the  latter's  heirs 
(White  V.  White,  89  111.  460)  ;  where  the 
grantor  was  old,  infirm,  and  ignorant  and  en- 
tirely under  the  grantee's  influence,  in  whom 
he  placed  implicit  confidence,  which  was 
abused  by  the  grantee  (Lyons  v.  Van  Riper, 
26  iST.  J.  Eq.  337)  ;  where  the  grantors,  who 
were  enfeebled  by  age  and  ill  health,  were  in- 
duced by  one  who  had  obtained  their  con- 
fidence to  execute  a  deed  to  him,  and  the 
deed  which  was  drawn  up  by  the  latter  did 
not  contain  a  certain  covenant  agreed  upon 
(Sweet  V.  Bean,  67  Barb.  (K  Y.)  91)  ;  where 
the  grantor  was  by  his  habits  of  intoxication 
nearly  incapacitated  for  transacting  business, 
and  the  grantee  had  by  intimate  association 
with  him  and  by  furnishing  him  liquor  ac- 
quired his  confidence  (Cruise  v.  Christopher, 
5  Dana  (Ky.)  181)  ;  where  material  facts 
were  concealed  (Emmons  v.  Moore,  85  111. 
304)  ;  and  where  there  was  an  inadequate 
consideration  (James  v.  Langdon,  7  B.  Mon. 
(Ky.)  193;  Kroenung  v.  Goehri,  112  Mo.  641, 
20  S.  W.  661). 

49.  Kyle  v.  Pardue,  95  Ala.  579,  10  So. 
103. 

50.  Thomas  v.  Whitney,  186  111.  225,  57 
N.  E.  808  [affirming  83  111.  App.  247];  Mor- 
riso  V.  Philliber,  30  Mo.  145;  Shute  v.  John- 
son, 25  Oreg.  59,  34  Pae.  965. 

51.  Tuttle  V.  Green,  (Ariz.  1897)  48  Pae. 
1009;  Beedle  v.  Crane,  91  Mich.  429,  51  N.  W. 
1070;  McGinn  i:  Tobey,  62  Mich.  252,  28 
N.  W.  818,  4  Am.  St.  Rep.  848;  Appleby  v. 
Frost,  3  Ohio  S.  &  C.  PI.  Dec.  441,  2  Ohio 
N.  P.  178;  Barron  Willis,  [1900]  2  Ch. 
121,  69  L.  J.  Ch.  532,  82  L.  T.  Rep.  N.  S. 
729,  48  Wldy.  Rep.  579. 

52.  Hunter  v.  Owen,  9  S.  W.  717,  10  S.  W. 
376,  10  Ky.  L.  Rep.  051;  Wager  v.  Reid,  3 
Thorn  ps.  &,  C.  (N.  Y.)  332. 

53.  Finogaii  1>.  Theisen,  92  Mich.  173,  52 
N.  W.  610. 

54.  Menne  r.  Menno,  25  S.  W.  592,  15  Ky. 
L.  Rep.  774 ;  Loewenberg  v.  Glover,  19  Wash. 
544,  53  Piu:.  S.'iO. 

55.  Ilyrd  r.  I'.yvd,  95  Tenn.  364,  32  S.  W. 
19H,  49  Am.  Kt.  Kep.  932.  Compare  Kdwards 
V.  Edwards,   170  Pa.  St.  212,  32  Atl.  580, 
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v>here  it  is  held  that  a  deed  from  a  man  to 
a  woman,  where  they  have  l>een  living  to- 
gether iu  the  mistaken  belief  tltat  they  are 
man  and  wife,  and  which  was  for  the  con- 
sideration of  love  and  aflFection  and  acquiesced 
in  for  twenty  years,  will  not  be  set  aside  for 
fraud. 

56.  Rider  v.  Kelso,  53  Iowa  367,  5  W. 
509;  BalJock  v.  Johnson,  14  Oreg.  542,  13 
Pac.  434. 

57.  Kentucky. — Scott  v.  Scott,  3  B.  Mon.  2. 
Maryland. —  Keller  v.  Gill.  92  Md.  190,  48 

Atl.  69;  Highberger  v.  Stiffler,  21  Md.  3.38,  83 
Am.  Dec.  593. 

Michigan. —  Smith  v.  Smith,  90  Mich.  97, 
51  N.  W.  361 ;  Xolan  v.  Nolan,  78  Mich.  17, 
43  N.  W.  1078 :  McDaniel  v.  McCoy,  68  Mich. 
332,  36  N.  W.  84. 

iSievada. —  Dalton  v..  Dalton,  14  Nev.  419. 

islew  Jersey. —  Muloek  v.  Mulock,  31  X.  .J. 
Eq.  594. 

l<iew  York. —  Whelan  v.  Whelan,  3  Cow. 
537. 

Tennessee. —  Parrott  v.  Parrott,  1  Heisk. 
681. 

Wisconsin. —  Giles  v.  Hodge.  74  Wis.  360, 
43  N.  W.  163. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  174. 

Facts  insufficient  to  show  fraud  see  Ken- 
nedy i\  Kennedy,  194  111.  346,  62  N.  E.  797; 
Chidester  v.  Turnbull,  117  Iowa  168,  90 
N.  W.  583;  Marking  v.  Marking,  106  Wis. 
292,  82  N.  W.  133. 

In  the  absence  of  fraud  or  undue  influence, 
a  deed  from  an  aged  man  and  his  wife  to  an 
adopted  son  in  consideration  of  life  support, 
will  not  be  set  aside  at  the  instance  of  the 
wife  after  the  husband's  death.  Gardner  v. 
Lightfoot,  71  Iowa  577,  32  N.  W.  510.  See 
also  Le  Gendre  v.  Byrnes,  48  N.  J.  Eq.  308, 
23  Atl.  581. 

58.  Holliwav  r.  Holliway,  77  Mo.  392; 
Jones  r.  Jones.  120  N.  Y.  589,  24  N.  E. 
1016;  Kelley  V.  Radakin,  24  R.  I.  101,  52  Atl. 
678. 

59.  Harper  v.  Kissick,  52  Iowa  733,  3 
N.  W.  449. 

60.  Mcllurry  r.  Irvin,  85  Ky.  322,  3  S.  W. 
374,  4  S.  W.  800,  9  Ky.  L.  Rep.  245. 

61.  Givan  v.  Masterson,  152  Ind.  127,  51 
N.  K.  237. 

62.  Chambers  v.  Chambers,  139  Ind.  Ill,  38 
N.  334. 

63.  Kelly  f.  MeGuire,  15  Ark.  555. 
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however,  prima  facie  procured  by  fraud  from  the  fact  tliat  the  parties  are  near 
relatives.*^^  Nor  does  friendship  between  the  parties  create  such  a  presumption, 
althouo'h  it  may  be  considered  in  connection  witli  other  facts  and  circumstances 
in  determining  whether  the  instrument  was  induced  by  fraud. 

h.  Of  Third  Person.  An  action  to  rescind  a  deed  will  not  be  sustained  merely 
because  of  fraudulent  representations  by  a  third  party  who  did  not  act  under  the 
authority  of  defendants,^"  and  in  which  they  neither  participated  nor  had  notice."'' 
If,  however,  the  grantee  is  a  party  to  the  fraud  the  deed  may  be  set  aside."^ 

i.  As  to  Future  Events  or  Actions.  The  violation  of  a  parol  contemporaneous 
agreement  inconsistent  with  the  terms  of  a  deed  will  be  no  ground  for  setting  the 
iustrument  aside  where  no  trick  or  device  to  deceive  or  mislead  the  grantor  into 
executing  the  same  has  been  shown."^  It  has,  however,  been  held  that  where  there 
is  an  intent  to  create  a  belief  that  it  was  as  a  fact  the  intention  to  do  a  certain 
act  and  the  representation  in  respect  thereto  was  understood  as  asserting  that  fact 
a  charge  of  fraud  may  be  based  thereon,™  unless  it  appears  that  the  consideration 
for  the  deed  was  valuable  and  adequate.^^  And  where  a  person  standing  in  a 
lidnciary  or  confidential  relation  to  another  procures  a  deed  from  the  latter,  there 
being  either  an  inadequate  or  an  entire  want  of  consideration,  the  grantee  promising 
to  perform  some  act,  his  failure  to  perform  the  act  will  be  a  constructive  fraud,'''^ 
and  a  deed  so  procured  may  be  set  aside,  the  confidence  of  the  partj'  having  been 
abused.'^ 

j.  Representations  of  Opinion  or  Law.  An  expression  of  opinion,  in  the 
absence  of  any  other  facts  or  circun:istances  showing  fraud,  although  made  to 
induce  the  execution  of  a  deed,  will  be  no  ground  for  cancellation.'^*  ISTor  will  a 
misrepresentation  as  to  the  legal  effect  of  a  deed  amount  to  fraud  of  which  a  court 
of  equity  will  take  cognizance.'^^ 


64.  Goar  v.  Thompson,  19  Tex.  Civ.  App. 
330,  47  S.  W.  61. 

65.  Wells  c.  Houston,  (Tex.  Civ.  App.  1902) 
69  S.  W.  183. 

66.  Fisher  v.  Boody,  9  Fed.  Cas.  No.  4,814, 
1  Curt.  206. 

67.  Alabama. —  Dent  v.  Long,  90  Ala.  172, 

7  So.  640. 

Georgia. —  Campbell  v.  Murray,  62  Ga.  86. 
Iowa.—  Wood  V.  Stedwell,  91  Iowa  224,  59 
N.  W.  28 ;  McDonald  v.  Hardin,  55  Iowa  620, 

8  N.  W.  473;  Crum  v.  Crum,  55  Iowa  188,  7 
y.  W.  499. 

Tennessee. —  Maney  v.  Morris,  (Ch.  App. 
1900)  57  S.  W.  442. 

3"ea;as.— Banks  v.  Martin,  (1892)  18  S.  W. 
964.  But  see  De  Perez  v.  Be  Everett,  73 
Tex.  431,  11  S.  W.  388. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  172. 

If  executed  in  good  faith  and  no  improper 
use  is  contemplated  by  the  parties  a  deed  will 
not  be  set  aside  as  fraudulent  because  third 
parties  have  made  an  improper  use  of  the  in- 
strument.   Smith  V.  Espy,  9  N.  J.  Eq.  160. 

When  deed  may  be  set  aside. —  A  deed  exe- 
cuted by  a  married  woman  to  a  creditor  of 
her  husband  on  the  latter's  false  representa- 
tion that  if  such  conveyance  were  made  the 
creditor  would  advance  sufficient  money  to 
saA'e  him  from  financial  ruin  may  be  set 
aside,  although  the  creditor  did  not  partici- 
pate in  the  fraud  (Sistare  v.  Heckseher,  15 
N.  Y.  Suppl.  737  [affirmed  in  18  N.  Y.  Suppl. 
475]),  as  may  also  a  conveyance  purporting 
to  be  in  consideration  of  love  and  affection 
for  the  grantees,  who  are  children  of  the 


grantor's  husband  by  a  former  marriage, 
where  by  misrepresentation  on  the  part  of  the 
husband  the  wife  was  induced  to  make  the 
conveyance  (I'rippe  v.  Trippe,  29  Ala.  637). 

68.  Taaffe  v.  Kelley,  110  Mo.  127,  19  S.  W. 
539.  See  also  Quimby  v.  Clock,  44  N.  Y. 
App.  Div.  616,  60  N.  Y.  Suppl.  253. 

69.  Dyar  v.  Walton,  79  Ga.  466,  7  S.  E. 
220. 

Failure  to  perform  promises  has  been  held 
no  ground  for  cancellation.  Haenni  v.  Bleisch, 
146  111.  262,  34  N.  E.  153;  Farrar  v.  Bridges, 
3  Humphr.  (Tenn.)  566.  But  see  Watts  v. 
Bonner,  66  Miss.  629,  6  So.  187. 

70.  Ablitz  V.  Minneapolis,  etc.,  R.  Co.,  40 
Minn.  478,  42  N.  W.  394.  See  also  Atlanta, 
etc.,  R.  Co.  V.  Hodnett,  36  Ga.  669;  Wil- 
liams V.  Kerr,  152  Pa.  St.  560,  25  Atl.  618. 

71.  State  V.  Blize,  37  Oreg.  404,  61  Pae. 
735. 

72.  Alaniz  v.  Casenave,  91  Cal.  41,  27  Pac. 
521.  Compare  Ilgenfritz  v.  Ilgenfritz,  116 
Mo.  429,  22  S.  W.  786. 

73.  Mott  V.  Mott,  49  N.  J.  Eq.  192,  22 
Atl.  997. 

74.  Gardner  v.  Knight,  124  Ala.  273,  27 
So.  298;  Blanks  v.  Clark,  68  Ark.  98,  56  S.  W. 
1063;  Winget  v.  Quincv  Bldg.,  etc..  Assoc., 
128  111.  67,  21  N.  E.  12;  Bowman  v.  Bates,  2 
Bibb  (Kv.)  47,  4  Am.  Dec.  677;  Belz  v. 
Keller,  TS.  W.  420,  8  Ky.  L.  Rep.  256. 

75.  Smither  v.  Calvert,  44  Ind.  242;  Ab- 
bott V.  Treat,  78  Me.  121,  3  Atl.  44. 

Although  mere  ignorance  of  law  is  generally 
no  ground  for  avoiding  a  deed,  yet  if  it  is 
coupled  with  other  elements  going  to  mis- 
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k.  Rights  of  Grantee  as  Against  Creditors  of  Grantor.  A  deed  wliich  is 
executed  for  a  valuable  and  adequate  coiisideratiou,  the  grantee  having  no  knowl- 
edge of  any  fraudulent  intent  on  the  part  of  the  grantor,  will  be  upheld  against 
the  creditors  of  the  grantor,  however  fraudulent  his  purpose.''"' 

4.  Duress  —  a.  In  General.  A  deed  will  be  void  in  equity  where  given  under 
duress.''''  A  deed,  however,  is  not  necessarily  void  because  given  under  restraint, 
but  it  must  appear  that  the  restraint  was  illegal.™ 

b.  Of  Wife  by  Husband.  A  deed  executed  by  a  wife  under  the  coercive 
influence  of  her  husband  will  be  void.''^  Duress,  however,  must  be  clearly 
proved.^"  And,  although  a  deed  may  have  been  executed  by  a  wife  under  coercion, 
yet  she  may  be  bound  thereby  wliere  there  are  subsequent  acts  on  her  part 
showing  acquiescence  therein  Again  a  grantee  cannot,  in  the  absence  of  any 
fraud,  inadequacy  of  price,  or  notice  on  his  part  be  held  responsible  for  intimida- 
tion by  the  husband  of  the  grautor.^'^ 

e.  Duress  of  Goods.  Duress  of  goods  of  the  grantor  may  be  sufficient  to 
render  the  deed  void.^^ 

d.  Threats.  A  threat  may  constitute  duress.^''  But  in  order  to  avoid  a  deed 
on  the  ground  of  duress  per  minus  the  tlireat  should  be  such  as  to  strike  with 
fear  a  person  of  common  firmness  and  constancy  of  mind.^^ 

e.  Suits  or  Threats  to  Sue.  A  tlireat  to  sue  on  a  good  cause  of  action  does 
not  constitute  such  duress  as  will  avoid  a  deed.^^ 


representation  and  is  taken  advantage  of 
bj/  a  party  a  court  of  equity  may  grant 
relief.    Moreland  v.  Atchison,  19  Tex.  303. 

76.  Previtt  v.  Wilson,  103  U.  S.  22,  26 
L.  ed.  360.  See  also  Burdsall  v.  Waggoner, 
4  Colo.  256. 

77.  Brown  t.  Peck,  2  Wis.  261.  See  also 
Van  Dyke  v.  Wood,  60  N.  Y.  App.  Div.  208, 
70  N.  Y.  Suppl.  324. 

A  deed  given  in  obedience  to  a  valid  decree 
of  court  which  has  never  been  questioned  is 
not  given  under  duress.  Eldridge  v.  School 
Trustees,  111  111.  576. 

Discharge  of  actual  indebtedness. —  A  deed 
is  not  absolutely  void,  although  given  under 
duress,  where  it  was  made  to  discharge  an 
actual  indebtedness  it  being  at  the  most  only 
voidable.  Carter  v.  Couch,  84  Fed.  735,  28 
C  C  A  520 

78.  In.  re  Pinson,  11  Rich.  Eq.  (S.  C.)  110. 

79.  Vicknair  r.  Trosclair,  45  La.  Ann.  373, 
12  So.  486;  Pulliam  t.  Pulliam,  Freem. 
(Miss.)  348. 

Duress  in  such  a  case  sufficient  to  avoid  a 
deed  may  consist  of  abusive  treatment  (Wil- 
letts  V.  Willetts,  104  111.  122),  of  threats  of 
personal  violence  ( Fisk  v.  Stubbs,  30  Ala. 
335),  of  threats  of  separation  from  and  re- 
fusal to  support  her  (Tapley  v.  Tapley,  10 
Minn.  ^148,  88  Am.  Dec.  76.  See  also  Koeou- 
rek  V.  Marak,  54  Tex.  201,  38  Am.  Rep.  623), 
or  of  thicats  that  he  will  take  her  children 
awav  and  that  she  will  never  see  them  again 
(Kellogg  /;.  Kellogg,  21  Colo.  181,  40  Pac. 
358 ) . 

80.  Freeman  v.  Wilson,  51  Miss.  320. 

81.  Morrow  f.  Goudchaux,  41  La.  Ann.  711, 
0  So.  563. 

82.  Fighiinasicr  r.  Levi,  17  R.  W.  105,  13 
Ky.  \j.  Ilcp.  412.  Sc(i  alHO  Ihighio  V.  llam- 
in'ctt,  105  (la.  368,  31  S.  F.  100. 

83.  i'.ci.n  v;.  I'ritchctt,  103  Mo.  500,  03 
S.  VV.  I  103. 

I  III,  J.  3.  k] 


But  a  deed  of  trust  between  husband  and 

wife  will  not  be  set  aside  on  this  ground  by 
reason  of  the  husband  of  the  grantor  holding 
Ijroperty  which  she  asserts  is  hers  and  of 
wliich  she  desired  to  recover  as  much  as  pos- 
sible where  it  appears  that  she  has  acquiesced 
in  the  deed  for  several  years  and  her  testi- 
mony thit  the  conveyance  was  a  fraud  on  her 
is  contradicted.  Chase  v.  Phillips,  153  Mass. 
17,  26  N.  E.  136. 

84.  Harshaw  v.  Dobson,  67  N.  C.  203, 
"where  it  was  held  that  a  threat  of  a  judge 
to  send  a  person  to  jail  if  he  did  not  accept 
Confederate  money  in  payment,  and  execute 
the  conveyance,  constituted  such  duress  as 
rendered  the  deed  void. 

85.  Barrett  v.  French,  1  Conn.  354,  6  Am. 
Dec.  241. 

Where  a  grantor  is  weak-minded  a  deed  by 
him  may  be  void,  although  the  threats  and 
menaces  fall  short  of  legal  duress.  Par- 
mentier  t.  Pater,  13  Oreg.  121,  9  Pac.  59. 

86.  Harris  f.  Tyson,  24  Pa.  St.  347,  64  Am. 
Dee.  661.  But  see  Dolliver  v.  Dolliver.  94 
Cal.  642,  30  Pac.  4,  holding  that  a  deed  may 
be  rescinded  on  this  ground  where  it  was 
executed  in  fear  of  the  efl'ect  a  suit  for  di- 
vorce brought  by  the  husband  woiild  have  on 
the  standing  of  the  wife,  the  suit  having 
been  instituted  for  the  purposs  of  forcing  the 
wife,  who  was  suffering  from  nervous  presta- 
tion, to  execute  the  same  and  for  no  other 
reason. 

Buying  a  mortgage  and  threatening  to  fore- 
close till!  siniie  tniloas  part  of  tlic  land  is  sold 
at  a  certain  price  to  such  purchaser  docs  not 
constitute  duress.  Martin  New  Roclu'llc 
Water  Co.,  162  N.  Y.  590,  57  N.  K.  1117 
\affi.rmin(i  11  N.  Y.  App.  Div.  177,  42  N.  Y. 
Sup|)l.  8031. 

The  vexation  and  annoyance  over  proceed- 
ings lor  the  a,|)poinLnient  ol'  a  conservator  for 
the  grantor  of  a  trust  deed  executed  to  avoid 
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f.  Violence  of  Threat  Thereof.  A  threat  to  inflict  some  physical  injury  upon 
a  person  if  a  deed  is  not  executed  may  be  sufficient  to  avoid  a  deed  executed  in, 
fear  thereof.®'' 

g.  Imprisonment,  Criminal  Prosecution,  or  Threat  Thereof.  The  restraint 
must  be  unlawful  to  constitute  duress  by  imprisonment.^^  And  a  deed  executed 
under  pressure  of  a  threat  of  lawful  arrest  of  a  person  justly  amenable  to  crimi- 
nal prosecution  is  not  executed  under  duress.®^  Bat  a  conveyance  of  land  made 
by  a  wife  under  the  influence  of  threats  of  a  criminal  prosecution  against  her  hus- 
band if  she  refuse  to  do  so  may  be  avoided  by  her  where  the  grantee  received  the 
deed  with  actual  knowledge  of  such  threats,  although  taking  no  active  part  therein.^'' 

6.  Undue  Influence  and  Confidential  Relations  —  a.  In  General.  A  deed  will 
be  void  where  procured  by  undue  influence.^^  The  undue  influence,  however,, 
must  be  such  as  to  overbear  the  will  of  the  grantor  to  the  extent  of  preventing 
voluntary  action  on  his  part,**^  fair  argument  and  persuasion  alone  not  amounting 


such  appointment  do  not  amount  to  duress 
sufficient  to  avoid  the  deed,  unless  it  appears 
that  a  state  of  insanity  lias  been  produced 
thereby.    Brower  v.  Callender,  105  111.  88. 

87.  Pride  v.  Baker,  (Tenn.  Ch.  App.  1901) 
64  S.  W.  329.  See  also  Muller  y.  Buyck,  12 
Mont.  354,  30  Pac.  386,  where  a  deed  was 
held  void  where  executed,  by  a  woman  to  a 
man  with  whom  she  had  been  living  for 
several  years,  under  fear  of  maltreatment 
and  that  he  would  leave  her. 

Threats  made  a  considerable  time  prior  to 
the  execution  of  a  deed  do  not  amount  to  such 
duress  as  will  avoid  the  instrument,  the 
grantor  in  the  meantime  having  had  disin- 
terested advice.  Rendleman  v.  Rendleman, 
156  111.  568,  41  N.  E.  223. 

The  execution  of  a  deed  under  duress  is 
not  shown  by  the  fact  that  the  grantor  had 
been  severelj^  whipped  by  a  mob  and  driven 
from  the  county,  it  appearing  that  the  gran- 
tee was  not  in  any  way  implicated  in  the  out- 
rage and  that  he  paid  the  price  asked.  Talley 
V.  Robinson,  22  Gratt.  (Va.)  888. 

88.  Crowell  v.  Gleason,  10  Me.  325. 

89.  Gregor  c.  Hyde,  62  Fed.  107,  10  C.  C.  A. 
290. 

90.  Merchant  v.  Cook,  21  D.  C.  145.  See 
also  Leflore  County  v.  Allen,  80  Miss.  298,  31 
So.  815.  But  compare  Gohegan  v.  Leach,  24 
Iowa  509,  where  it  was  ordered  that  a  deed, 
induced  by  the  fear  of  prosecution  of  herself 
and  husband  for  embezzlements  from  his  em- 
ployer, the  proceeds  of  which  had  been  ex- 
pended in  improving  their  homestead,  al- 
though not  the  free  and  voluntary  act  of  the 
wife,  be  confirmed  upon  the  employer  paying 
her  the  value  of  the  premises  less  the  amount 
due  him,  or  that  at  her  election  it  be  set 
aside  upon  paying  him  the  amount  due,  in- 
cluding his  outlay  on  the  premises  since  the 
conveyance. 

An  agreement  not  to  prosecute  a  husband 
for  embezzlement  of  the  funds  of  a  bank  if 
the  M-ife  will  execute  a  deed,  followed  by  the 
advice  and  urging  of  her  husband  and  brother, 
who  did  not  represent  the  bank,  that  she 
execute  the  same,  is  held  not  to  amount  to 
duress,  although  the  consideration  might  have 
been  the  compounding  of  a  felony.  Compton 
V.  Bunker  Hill  Bank,  96  111.  301,  36  Am.  Rep. 
147. 


A  deed  may  be  canceled  where  executed  by 
a  wife  to  procure  the  release  of  her  husband 
from  a  criminal  prosecution  which  has  been 
commenced  against  him  on  a  false  charge  and 
for  the  purpose  of  inducing  her  to  execute 
the  deed,  it  being  also  represented  to  her 
that  he  committed  the  offense.  Treadwell  v. 
Torbert,  122  Ala.  297,  25  So.  216.  Again, 
although  a  husband  may  be  guilty  of  the  of- 
fense charged  yet  a  deed,  executed  by  the  wife, 
induced  by  threats  to  arrest  and  imprison 
him,  will  be  void.  Heaton  v.  Norton  County 
State  Bank,  5  Kan.  App.  498,  47  Pac.  576. 

There  is  no  duress  m  the  case  of  a  threat 
by  a  man  to  his  wife  that  unless  she  executes 
an  instrument  he  will  be  arrested  for  em- 
bezzlement and  will  commit  suicide.  Girty 
V.  Standard  Oil  Co.,  I  N.  Y.  App.  Div.  224, 
37  N.  Y.  Suppl.  369. 

91.  Davis  r.  Culver,  13  How.  Pr.  (N.  Y.) 
62;  Wessell  v.  Rathjohn,  89  N.  C.  377,  45 
Am.  Rep.  696.  See  also  Hammell  v.  Hyatt, 
59  N.  J.  Eq.  174,  44  Atl.  953. 

Each  case  depends  largely  on  the  circum- 
stances surrounding  it.  Knox  r.  Singmaster, 
75  Iowa  04,  39  N.  W.  183;  Bowen  v.  Hughes, 
5  Wash.  442,  32  Pac.  98. 

A  deed  will  not  be  set  aside  on  this  ground 
where  it  does  not  appear  that  the  execution, 
thereof  was  ever  requested  by  the  grantee, 
who  had  no  knowledge  of  its  execution  until 
afterward.  Wilcoxson  v.  Wilcoxson,  165  IlL 
454,  46  N.  E.  369. 

92.  Alahania. —  Adair  v.  Craig,  135  Ala., 
332,  33  So.  902. 

Delwware. — -Doe  v.  Beeson,  2  Houst.  246. 

Illinois. —  Shea  v.  Murphy,  164  111.  614,  45 
N.  E.  1021,  56  Am.  St.  Rep.  215. 

Iowa. —  Mallow  v.  Walker,  115  Iowa  238, 
88  N.  W.  452,  91  Am.  St.  Rep.  158.  See  also. 
Beith  V.  Eeith,  76  Iowa  601,  41  N.  W.  371. 

Maine. —  Jordan  v.  Stevens,  51  Me.  78,  81 
Am.  Dec.  556. 

Massachusetts. —  Howe  Howe,  99  Mass. 
88. 

Nehraska. —  Munson  v.  Carter,  19  Nebr. 
293,  27  N.  W.  208. 

New  I'orfc.— Davis  v.  Culver,  13  How.  Pr. 
62. 

Virginia. —  Orr  v.  Pennington,  93  Va.  268,. 
24  S.  E.  928. 

West    Virginia. —  Erwin    v.    Hedrick,  52 
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to  undue  influence.®^  So  personal  solicitation  by  a  child  for  a  conveyance,  espe- 
cially wliere  the  other  children  have  received  similar  deeds,'''*  or  mere  improper 
inliuence  will  not  be  sufficient  where  they  do  not  amount  to  fraud.*^  Again  it 
must  appear  that  the  undue  inEuence  was  exercised  at  the  time  the  act  referred 

to  was  done/"' 

b.  Mental  Weakness  of  Grantor.  If  there  is  reason  to  believe  that  influence 
lias  been  ac(|uired  over  a  pei'soii  of  weak  mind  the  transaction  will  be  carefully 
scrutinized  in  equity.'-'^  And  wherever,  as  a  result  of  age,  sickness,  or  other  cause, 
there  is  a  great  weakness  of  mind,  not  amounting  to  total  incapacity,  in  a  person 
executing  a  conveyance,  and  it  appears  that  there  was  either  no  consideration 
therefor  or  a  grossly  inadequate  one,  the  conveyance  ma^'  be  set  aside  by  a  court 
of  equity  upon  a  proper  and  seasonable  application  made  either  by  the  injured 
party  or  his  representatives  or  heirs."**    But  the  mere  fact  that  a  person  is  weak- 


W.  Va.  537,  44  S.  E.  165 ;  Delaplain  v.  Grubb, 
44  W.  Va.  612,  30  S.  E.  201,  67  Am.  St.  Rep. 
788. 

United  States. —  Sawver  v.  White,  122  Fed. 
223,  .58  C.  C.  A.  587^  Bowdoin  College  v. 
Merritt,  75  Fed.  480. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  190. 

Illustrations. —  The  proper  exercise  of  an 
influence  fairly  and  honestly  acquired  does 
not  constitute  undue  influence,  although  the 
deed  would  not  have  been  executed  but  for 
the  exercise  of  such  influence  where  it  appears 
that  it  was  the  result  of  the  grantor's  own 
convictions.  Sturtevant  v.  Sturtevant,  116 
111.  340,  6  N.  E.  428.  So  a  conveyance  will 
not  be  vitiated  by  the  mere  fact  that  the 
grantor  reposed  confidence  in  the  grantee  who 
had  acquired  influence  over  the  former  by 
reason  of  acts  of  kindness  and  attention,  such 
facts  by  themselves  not  constituting  fraud  or 
undue  influence  in  law.  Hale  v.  Cole,  31 
W.  Va.  576,  8  S.  E.  516. 

93.  Taylor  v.  Taylor,  41  N.  C.  26,  51  Am. 
Dec.  413;  Delaplain  v.  Grubb,  44  W.  Va.  612, 
30  S.  E.  201,  67  Am.  St.  Rep.  788;  Bowdoin 
College  i\  Merritt,  75  Fed.  480. 

94.  Hummel  r.  Kistner,  182  Pa.  St.  216,  37 
Atl.  815. 

95.  Corbit  r.  vSmith,  7  Iowa  60,  71  Am.  Dec. 
431.  See  also  Harshaw  v.  McCombs,  63  N.  C. 
75. 

Where  it  is  sought  to  set  aside  a  deed  on 

the  ground  that  the  property  was  obtained 
for  an  inadequate  price  owing  to  the  exercise 
of  such  an  influence  on  tlie  grantor  it  has  been 
decided  tliat  to  justify  such  action  the  con- 
sideration must  l)e  grossly  inadequate.  Bald- 
win V.  Dunton,  40  111.  188. 

96.  Mallow  V.  Walker,  115  Iowa  238,  88 
N.  W.  452,  91  Am.  St.  Rep..  158. 

97.  Bennett  v.  Bennett,  (Nebr.  1902)  91 
N.  W.  409. 

98.  A  rhansas. —  Higlitowcr  v.  Nubcr,  20 
Ark.  604. 

Califorma. —  Moore  v.  Mooro,  81  Cal.  195, 
22  l>ac.  580,  874. 

Illinois. —  Ross  v.  Payson,  160  111.  349,  43 
N.  E.  399;  Sands  v.  Sands,  112  111.  225. 

Indiana. —  Wray  v.  Wrny,  32  Ind.  126. 

Jovia. —  I<'ilch  V.  Reisor,  79  towa  34,  44 
N.  W.  214;  Norton  v.  Norton,  74  Iowa  161, 
37  N.  W.  129. 


Kansas. —  Stevens  v.  Stevens,  10  Kan.  App. 
259,  62  Pac.  714. 

Maryland. —  Cherbonnier  v.  Evitts,  56  Md. 
276;  Todd  v.  Grove,  33  Md.  188;  Long  v. 
Long,  9  ?.Id.  348 ;  Brogden  v.  Walker,  2  Harr. 
&  J.  285. 

Michirjan. — Goodrich  r.  Shaw,  72  Mich.  109, 

40  N.  W.  187;  Ravnett  v.  Baluss,  54  Mich. 
469,  20  N.  W.  533;  Thorn  v.  Thorn.  51  Mich. 
167,  16  N.  W.  324. 

Mimiesota. —  Graham  v.  Burch,  44  Minn. 
S3,  46  N".  W.  148. 

Missouri. —  Dingman  v.  Romine,  141  Mo. 
466,  42  S.  W.  1087 ;  Martin  v.  Baker,  135  Mo. 
495,  36  S.  W.  369;  Yosti  v.  Laughran,  49 
Mo.  594;  Freeland  v.  Eldridge,  19  Mo.  325. 

Nebraska. — Munson  v.  Carter,  19  Xebr.  293, 
27  N.  W.  208. 

New  Jersey.— Lovett  v.  Tavlo7 ,  54  N.  J.  Eq. 
311,  34  Atl.  896. 

New  York. — Aldridge  v.  Aldridge,  120  X.  Y. 
614,  24  N.  E.  1022;  Brice  v.  Briee,  5  Barb. 
533;  Nielson  v.  Lafflin,  21  N.  Y.  Suppl. 
731. 

North  Carolina.— miej  v.  Hall,  119  N.  C. 
406,  26  S.  E.  47;  Hartly  r.  Estis.  62  X.  C. 
167;  Futrill  r.  Futrill,  59  X.  C.  337;  Old- 
ham V.  Oldham,  58  X.  C.  89;  Amis  i:  Satter- 
field,  40  X.  C.  173;  Buffalow  r.  Buffalow,  22 
X.  C.  241. 

Ohio. — ^Baugh  v.  Buckles,  1  Ohio  Cir.  Dec. 
007. 

Pennsylvania. —  Miskey's  Apoeal,  107  Pa. 
St.  611. 

South  Carolina. —  Gaston  r.  Bennett,  30 
S.  C.  467,  9  S.  E.  515. 

Tea;as.— Gibson  r.  Filer.  21  Tex.  260. 

Virginia. —  Jones  v.  McGruder,  87  Va.  360, 
12  S.  'E.  792. 

Washington. —  Kennedy  r.  Currie,  3  Wash. 
442,  28  Pac.  1028. 

Wisconsin. —  Kelly  r.  Smith,  73  Wis.  101, 

41  X.  W.  69. 

United  States. —  Allore  v.  Jewell,  94  V.  S. 
500,  24  L.  ed.  260;  Gorman  Sav.,  etc..  Soc. 
r.  De  Lashmutt,  83  Fed.  33;  Harding  V. 
Wheaton,  11  Fed.  Cas.  Xo.  6,05],  2  Mnson 
378. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  S  198. 

Consideration  of  support,  although  suffi- 
cient in  some  cases  to  sustnin  a  deed  where 
there    is    no    evidence    of    undue  influence 
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minded,  provided  there  is  not  an  entire  want  of  capacity,  will  not  avoid  a  deed 
by  liim  to  one  in  whom  he  liad  great  confidence,  where  it  appears  that  it  was 
executed  without  solicitation  and  that  the  grantor  was  in  no  way  unduly 
influenced."^ 

e.  Last  Sickness  of  Grantor.  Undue  influence  will  not  be  presumed  from  the 
mere  fact  that  a  deed  was  executed  by  the  grantor  while  in  his  last  sickness.^ 
But  where  the  grantor's  will  power  has  become  weakened  from  severe  or  long 
continued  sickness  and  he  is  unable  to  resist  importunities  and  influences  brought 
to  bear,  so  that  tlie  conveyance  is  not  his  free  and  voluntary  act,  it  will  be  void 
as  executed  under  undue  influence." 

d.  Influence  by  Third  Person.  Where  a  deed  is  procured  by  undue  influence 
it  may  be  set  aside  without  regard  to  whether  the  influence  was  exercised  by  the 
grantee  or  a  third  person,  where  no  valuable  consideration  has  been  paid  therefor.^ 

e.  Influence  Obtained  by  Immoral  Conduct.  A  deed  may  be  set  aside  where 
it  is  procured  as  tlie  result  of  an  influence  obtained  by  the  use  of  unlawful  means 
or  innnoral  conduct.'* 

f.  Particular  Confidential  Relations.  It  is  not  a  sufiicient  ground  to  set  aside  a 
deed  tiiat  there  existed  at  the  time  of  its  execution  a  mutual  confldence  in 
business  relations  and  a  general  friendship  justitied  by  tlie  ])ast  relations  of  the 
parties,  where  it  does  not  appear  that  the  consideration  was  inadequate,^  or  that 
there  was  undue  influence  over,  or  want  of  capacity  on  the  part  of,  the  grantor.^ 
Nor  does  the  mere  fact  that  the  grantee  was  the  medical  adviser  of  the  grantor 


{Looby  f.  Redmond,  66  Conn.  444,  34  Ail. 
102;  Dailey  v.  Kastell,  56  Wis.  444,  14  N.  W. 
035.  See  Montgomery  v.  Clark,  (Tenn.  Cli. 
App.  1898)  46  S.  W.  466)  yet  may,  in  con- 
nection with  other  circumstances,  be  sucli  evi- 
dence of  undue  influence  as  to  justify  setting 
aside  the  deed  (Johnson  v.  Stonestreet,  66 
S.  W.  621,  23  Ky.  L.  Rep.  2102;  Talbott  f. 
Bedford,  £3  S.  W.  294,  21  Ky.  L.  Rep.  897; 
Brice  r.  Brice,  5  Barb.  (N.  Y.)  533;  Ken- 
nedy V.  Currie,  3  Wash.  442,  28  Pac.  1028), 
as  where  no  provision  therefor  has  been  made 
(Lanfair  i\  Thompson,  112  Ga.  487,  37  S.  E. 
717.  See  James  r.  Groff,  157  Mo.  402,  57 
S.  W.  1081). 

99.  Loobv  V.  Redmond,  06  Conn.  444,  34 
All.  102.  See  also  Nutting  v.  Pell,  11  N.  Y. 
App.  Div.  55,  42  N.  Y.  Suppl.  987;  Dailev 
v.  Kastell,  56  Wis.  444,  14  N.  W.  635. 

1.  Baxter  c.  Bailey,  8  B.  Men.  (Ky.)  336; 
Dufley  V.  Sutherland,  17  S.  W.  332,  13  Ky. 
L.  Rep.  447 ;  Gunther  v.  Gunther,  69  Md.  560, 
16  Atl.  219;  Johnson  v.  Rose,  50  Mich.  334. 
15  N.  W.  497;  Hamilton  v.  Armstrong,  (Mo. 
1892)  20  S.  W.  1054. 

2.  Illinois. —  Elmstedt  v.  Nicholson,  186 
111.  580,  58  N.  E.  381. 

Kansas. — Paddock  v.  Pulsifer,  43  Kan.  718, 
23  Pac.  1049. 

Maryland. —  Frush  v.  Green,  86  Md.  494, 
39  Atl.  863. 

ZVeio  Jersey. —  Collins  r.  Collins,  45  N.  J. 
Eq.  813,  15  Atl.  849,  18  Atl.  860. 

New  York. —  Dooley  v.  Holdcn,  53  N.  Y. 
App.  Div.  625,  65  N.  Y.  Suppl.  713. 

W  isconsin. — Shawvan  v.  Shawvan,  110  Wis. 
590,  86  N.  W.  165;  Diseh  v.  Timm,  101  Wis. 
179,  77  N.  W.  196. 

See  16  Cent.  Dig.  tit.  "Deeds."  §  197. 

A  determination  formed  some  time  prior 
to  that  of  execution  may  be  considered  where 


a  deed  was  executed  during  the  grantor's  last 
sickness  and  shortly  before  his  death,  but 
such  determination  will  not  be  sufiicient  to 
sustain  Ihe  deed  if  he  was  not  competent  at 
the  time  of  execution.  DufTey  v.  Sutherland, 
17  S.  W.  332,  13  Ky.  L.  Rep.  447. 

3.  Graham  v.  Burch,  44  Minn.  33,  46  N.  W. 
148;  Ranken  v.  Patton,  65  Mo.  378.  See 
also  Miller  v.  Sinionds,  5  Mo.  App.  33  {af- 
firmed in  72  Mo.  669]. 

4.  Leighton  v.  Orr,  44  Iowa  679. 

This  is  true  in  the  case  of  a  deed  procured 
by  the  exercise  of  an  influence  obtained  by 
unlawful  cohabitation.  Leighton  v.  Orr,  44 
Iowa  679 ;  Bivins  V.  Jarnigan,  3  Baxt.  (Tenn.) 
282. 

5.  Smith  V.  Curti.s,  19  Fla.  786.  See  also 
Doggett  r.  Lane,  12  Mo.  215,  where  it  was 
held  that  a  deed  to  a  family  physician  would 
not  be  set  aside,  the  consideration  being 
adequate. 

That  the  grantee  had  influence  over  the 
grantor  by  reason  of  the  aff'eetion  of  the 
latter  for  the  former  is  not  of  itself  sufficient 
to  justify  such  action.  Mallow  v.  Walker. 
115  Iowa  238,  88  N.  W.  452,  19  Am.  St.  Rep'. 
158. 

Although  want  of  independent  advice  may 

be  a  ground  for  setting  aside  a  deed  to  an 
attorney,  agent,  or  trustee,  in  those  cases 
where  the  parties  are  seeking  to  obtain  some 
advantage  for  themselves,  yet  if  the  deed  is 
one  not  for  their  benefit  or  at  their  solicita- 
tion, but  in  trust  for  a  benevolent  or  chari- 
table use  it  will  be  sufficient  that  the  grantor 
had  ample  opportunity  to  obtain  such  advice, 
and  fully  compreliend  the  nature  of  the  act, 
and  that  it  was  voluntary.  Bowdoin  College 
r.  Merritt,  75  Fed.  480. 

6.  Ralston  v.  Turpin,  129  U.  S.  663,  9  S.  Ct. 
420,  32  L.  ed.  747. 
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at  the  time  the  deed  was  executed  show  undue  influence.'''  And  no  trust  or  con- 
fidential relation  between  the  parties  is  created  by  the  relation  of  a  boarder  in 
the  family  of  the  grantee  so  as  to  allect  the  validity  of  a  deed  by  the  former  to 
the  latter.^  But  if  a  person  occupying  a  coiilidential  relation  to  another,  whether 
as  guardian,  agent,  or  otherwise,  avails  himself  of  his  information  and  exercises 
his  inliuence,  acquired  by  virtue  of  such  relation,  to  procure  a  conveyance  from 
the  other  without  an  adequate  consideration  it  may  be  set  aside.'*  So  equitable 
relief  may  be  obtained  where  a  deed  has  been  procured  under  such  circumstances 
by  a  spiritual  adviser,^"  attorney  or  solicitor,^^  or  one  who  possesses  the  conlidence 
of  the  grantor  by  reason  of  their  business  relations,^^-  such  as  agent  and  confiden- 
tial adviser.^^ 

g.  Deeds  to  Relatives  —  (i)  In  General.  The  influence  which  a  grantee  may 
have  exercised  over  a  grantor  by  reason  of  their  being  relatives  does  not  of  itself 
invalidate  a  deed;"  and  in  such  a  case  where  a  voluntary  conveyance  is  under- 
standingly  made  by  the  grantor  it  may  be  sustained,^^  although  at  the  time  he  was 
in  a  weak  physical  condition.^^  l^or  will  a  deed  which  the  grantor  knowingly 
and  intentionally  executed  be  set  aside  merely  because  of  such  influence  as  the 
grantee  may  have  had  over  him  by  reason  of  tlie  partiality  or  special  affection"  uf 


7.  Kellogg  V.  Peddicord,  181  111.  22,  54 
N.  E.  623. 

8.  Real  Estate  Title  Ins.,  etc.,  Co.  v.  Ma- 
guire,  17  Montg.  Co.  Rep.   (Pa.)  25. 

9.  Michael  v.  Michael,  39  N.  C.  349.  See 
also  Holland  v.  John,  60  N".  J.  Eq.  435,  46 
Atl.  172;  Smith  v.  Firth,  53  N.  Y.  App.  Div. 
369,  65  N.  Y.  Suppl.  1096. 

10.  Ross  V.  Conway,  92  Cal.  632,  28  Pac. 
785;  Caspair  v.  New  Jerusalem  First  Ger- 
man Church,  82  Mo.  649;  Church  of  Jesus 
Christ,  etc.  v.  Watson,  25  Utah  45,  69  Pac. 
531. 

A  conveyance  by  an  aged  and  illiterate  wo- 
man to  her  pastor,  on  whom  she  leaned  for 
counsel  and  care,  and  who  also  induced  the 
making  of  a  will  in  his  favor,  will  be  pre- 
sumed to  be  fraudulent.  McClellan  v.  Grant, 
83  N.  Y.  App.  Div.  599,  82  N.  Y.  Suppl.  208. 

11.  Alwood  V.  Mansfield,  59  111.  496;  Hop- 
pin  V.  Tobey,  9  R.  I.  42 ;  Bayliss  v.  Williams, 
6  Coldw.  (Tenn.)  440.  But  see  Wendell  v. 
Van  Rensselaer,  1  Johns.  Ch.  (N.  Y.)  344, 
where  it  is  held  that,  although  the  considera- 
tion for  a  deed  to  an  attorney  or  scrivener 
by  his  client  may  be  inadequate,  the  instru- 
ment will  not  be  set  aside  for  undue  influence 
where  there  is  no  evidence  as  to  want  of 
capacity  in  the  grantor  or  of  fraud  or  im- 
position by  the  grantee. 

IS.  Gay  r.  Witherspoon,  16  S.  W.  96,  13 
Ky.  L.  Rep.  20 ;  Chase  v.  Hubbard,  153  Mass. 
91,  26  N.  E.  433;  Barnes  v.  Brown,  32  Mich. 
140;  Armstrong  v.  Logan,  115  Mo.  465,  22 
S.  W.  384.  See  also  Piatt  v.  Piatt,  2  Thomps. 
&  C.  (N.  Y.)  25,  where  it  is  held  that  in  the 
case  of  a  conveyance  by  one  partner  to  an- 
other of  his  interest  in  the  business  under 
circuni.stancos  from  which  the  exercise  of  in- 
fluence over  the  grantor's  mind  may  be  im- 
plied, the  grantee  has  LIk^  burden  of  show- 
ing the  righteousness  of  the  transaction. 

1.3.  (U'liiiiui  iSav.,  etc.,  Soc.  v.  Do  Lash- 
mutt,  K.\  h'cd.  :v.\. 

14.  Milli-':iii  c.  MillicMii,  24  Tex.  426. 

15.  rV(,/i/'or;/i.«,.--  (IrcKvvcil  y.  Welchman,  95 
Cal.  359,  30  I'ac.  553. 
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Illinois. —  Dickerson  v.  Evans,  84  111.  451. 
Minnesota. —  O'Neil  v.  O'ISieil,  30  Minn.  33, 
14  N.  W.  59. 
Missouri. —  Likins  v.  Likins,  122  Mo.  279, 

27  S.  W.  531;  Moore  v.  Moore,  67  Mo.  192; 
Bowles  P.  Wathan,  54  Mo.  261. 

New  Jersey. —  Leddel  v.  Starr,  20  N.  J.  Eq. 
274. 

United  States. —  McCalla  v.  Bane,  45  Fed. 
828. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  191. 

The  mere  fact  that  the  grantor  is  old  and 
that  the  deed  is  a  voluntary  one  to  a  daugh- 
ter with  whom  the  former  has  lived  for  sev- 
eral years  on  very  affectionate  terms  is  not 
sufficient  ground  for  setting  it  aside,  in  the 
absence  of  proof  of  incapacity,  fi-aud,  or  un- 
due influence.  Le  Gendre  v.  Goodridge,  46 
N.  J.  Eq.  419,  19  Atl.  543. 

16.  Whitten  v.  McFall,  122  Ala.  619,  26 
So.  131;  Carty  v.  Connolly,  91  Cal.  15,  27 
Pac.  599;  McKinney  v.  Hensley,  74  Mo.  326. 

Evidence  of  the  age  and  infirmity  of  a 
grantor  and  the  relationship  between  him 
and  the  grantee  does  not  present  a  case  of 
undue  influence.  Crowe  v.  Peters,  63  Mo.  429. 
See  also  Martin  v.  Winton,  (Tenn.  Ch.  App. 
1901)  62  S.  W.  180. 

17.  Illinois. — •  Francis  V.  Wilkinson,  147 
111.  370,  35  N.  E.  150. 

Kentucky. —  Sullivan  v.  Hodgkin,  12  S.  W. 
773,  11  Ky.  L.  Rep.  642. 

Michigan. — See  Schuffert  V.  Grote,  88  Mich. 
650,  50  "N.  W.  657,  26  Am.  St.  Rep.  316. 

Missouri. —  McKissock  v.  Groom,  148  Mo. 
459,  50  rt.  W.  115. 

New  York. —  Gallery  v.  Miller,  1  N.  Y. 
Suppl.  88. 

United  States. —  Mackall  v.  Mackall,  135 
U.  S.  167,  10  S.  Ct.  705,  34  L.  ed.  84. 

Sec  16  Cent.  Dig.  tit.  "  Deeds,"  §  192. 

Deeds  to  children  generally  see  Latimer  V. 
Latimer,  174  111.  418,  51  N.  B.  548;  Heni- 
strcel,  r.  Wlieelor,  100  Iowa  282,  69  N.  W. 
5  IS;   Reinerth  v.  Rhodv,  52  La.  Ann.  2029, 

28  So.  277;  Britton  i;.  Britton,  23  Pa.  Co.  Ct. 
89. 
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the  latter  for  tlie  former,  as  in  tlie  case  of  a  favorite  child  or  nephew/^  or  the 
devotion  and  affection  of  a  grantor  for  a  brother/^  unless  it  appears  that  there 
has  been  an  abuse  of  the  confidence  reposed.*  Nor  will  arguments  addressed  by 
a  child  to  a  parent  or  appeals  to  the  latter's  conviction  of  i-ight-doing  constitute 
undue  infiuence ;  nor  the  fact  that  a  parent  executes  a  deed  with  reluctance  and 
after  repeated  urging,  he  being  in  full  possession  of  his  faculties  nor  an 
inequality  in  the  division  of  the  grantor's  property  among  his  cliildren.^^  But  if 
a  party  takes  advantage  of  the  confidence  which  another  has  reposed  in  him  and 
of  his  influence  over  such  person,  and  by  deception  or  improper  influence  induces 
him  to  part  with  his  property  without  an  adequate  consideration,  relief  may  be 
obtained  in  equity.^ 

(ri)  To  Parent  or  Person  In  Loco  Parentis.  Where  a  deed,  founded  on 
no  real,  or  a  grossly  inadequate,  consideration,  is  executed  in  favor  of  a  parent 
who  by  misrepresentation  or  other  abuse  of  the  confidence  or  affection  of  the 
grantor  for  him  has  procured  its  execution,  it  may  be  canceled  in  equity .^'^  And 


It  is  no  objection  that  there  was  want  of 
independent  advice  in  the  case  of  a  deed  to  a 
child  who  had  supported  the  parent  for  j'ears, 
or  the  absence  of  a  power  of  revocation  in 
such  a  case.  Carney  v.  Carney,  196  Pa.  St. 
34,  46  Atl.  264. 

18.  Eakle  r.  Reynolds,  54  Md.  305 ;  Coombe 
V.  Carthew,  59  N.  J.  Eq.  638,  43  Atl.  1057. 

19.  Wise  V.  Swartzwelder,  54  Md.  292.  See 
also  Maney  v.  Morris,  (Tenn.  Ch.  App.  1900) 
57  S.  W.  442. 

20.  Hemphill  v.  Holford,  88  Mich.  293,  50 
N.  W.  300;  Comstock  v.  Comstock,  57  Barb. 
(N.  Y.)  453;  June  v.  Willis,  30  Fed.  11.  But 
.see  Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E. 
430. 

21.  Hammond  v.  Welton,  106  Mich.  244, 
C4  N.  W.  25. 

22.  Hamilton  v.  Smith,  57  Iowa  15,  10 
N.  W.  270,  42  Am.  Rep.  39. 

23.  Francis  r.  Wilkinson,  147  111.  370,  35 
N.  E.  150;  Mallow  v.  Walker,  115  Iowa  238, 
88  N.  W.  452,  91  Am.  St.  Rep.  158;  Chambers 
V.  Brady,  100  Iowa  622,  69  N.  W.  1015';  Mc- 
Kissoek  r.  Groom,  148  Mo.  459,  50  S.  W.  115  ; 
Rowland  v.  Sullivan,  4  Desauss.  (S.  C.)  518. 
See  also  Wessell  v.  Rathjohn,  89  N.  C.  377, 
45  Am.  Rep.  696. 

Inequality  in  distribution  by  deed  among 
children  may,  however,  be  considered  as  a 
circumstance  tending  to  establish  imdue  in- 
fluence. Salisbury  v.  Aldrich,  118  111.  199, 
8  N.  E.  777. 

24.  Harkness  r.  Fraser,  12  Fla.  336.  See 
also  Hartnett  v.  Hartnett,  42  Nebr.  23,  60 
N.  W.  362. 

A  deed  may  be  set  aside  where  so  procured 
(Frizzell  v.  Reed,  77  Ga.  724;  Thornton  v. 
Ogden,  32  N.  J.  Eq.  723;  Case  v.  Case,  49 
Hun  (N.  Y.)  83,  1  N.  Y.  Suppl.  714),  as  in 
the  case  of  a  deed  to  a  son  ( Forrestel 
Forrestel,  110  Iowa  614,  81  N.  W.  797;  Dis- 
brow  r.  Disbrow,  164  N.  Y.  564,  58  N.  E. 
1086  [affirming  31  N.  Y.  App.  Div.  624,  52 
K".  Y.  Suppl.  471]),  stepson  (Hart  v.  Hart, 
57  N".  .T.  Eq.  543.  42  Atl.  153).  daughter 
(Brummond  v.  Krause,  8  N.  D.  573,  80  N.  W. 
G86),  sister  (Odell  v.  Moss,  130  Cal.  352,  62 
Pac.  555)  or  brother  (Neuhauser  v.  Schrepfer, 
SO  Pittsb.  Leg.  J.  N.  S.  399). 


Want  of  independent  advice. —  A  deed  pro- 
cured from  a  mother  of  advanced  age  by  her 
son  for  whom  she  had  great  affection,  which 
was  not  intended  to  take  effect  until  her 
death,  may  be  set  aside  where  it  contained  no 
power  of  revocation  or  reservation  of  a  life- 
estate  and  was  executed  by  her  without  any 
independent  advice  as  to  the  effect  thereof. 
Martling  v.  Martling,  47  N.  J.  Eq.  122,  20 
Atl.  41. 

Where  expectation  of  future  support  is  the 

only  consideration  shown  for  a  deed  to  a 
sister,  it  has  been  held  that,  in  view  of  tb© 
grantor's  capacity  having  been  somewhat  af- 
fected and  of  the  relationship  of  the  parties, 
and  the  fact  that  the  grantor  has  parted  with 
his  property  on  an  understanding,  unenforce- 
able imder  a  code  provision,  that  an  agree- 
ment not  to  be  performed  within  a  year  shall 
be  invalid  unless  in  writing,  the  conveyance 
should  be  set  aside  as  secured  by  fraud  and 
undue  influence.  Odell  v.  Moss,  130  Cal.  352, 
02  Pac.  555. 

25.  Arkansas. —  Million  v.  Taylor,  38  Ark. 
428. 

California. —  Brown  v.  Burbank,  64  Cal.  99, 
27  Pac.  940. 

Illinois. —  Sayles  v.  Christie,  187  111.  420, 

58  N.  E.  480. 

Iowa. —  Davis  v.  Dunne,  46  Iowa  684. 
Michigan. —  Peek  v.  Peek,  101  Mich.  304, 

59  N.  W.  604. 

New  York. —  Bergen  v.  Udall,  31  Barb. 
9;  Powers  v.  Powers,  48  How.  Pr.  389, 

United  States. —  Taylor  v.  Taylor,  8  How. 
183,  12  L.  ed.  1040.  Compare  Jenkins  r.  Pye, 
12  Pet.  241,  9  L.  ed.  1070. 

See  16  Cent.  Dig.  tit,  "Deeds,"  §  194, 

Although  the  grantor  is  a  participant  in  a 
parent's  fraudulent  design  to  thereby  induce 
a  sister  to  make  a  like  conveyance,  the  deed 
may  be  rescinded.  Peek  v.  Peek,  101  Mich. 
304,  59  N.  w.  604. 

Want  of  independent  advice  is  an  element 
to  be  considered  in  this  connection.  Ashto-n 
V.  Thompson,  32  Minn.  25,  18  N.  W.  918; 
Miller  v.  Simonds,  72  Mo.  669 ;  Gibbs  r.  New 
York  L.  Ins.,  etc.,  Co.,  14  Abb.  N.  Cas,  (N,  Y.) 
1;  Davis  v.  Strange,  86  Va.  793,  11  S.  E. 
406,  8  L.  R.  A.  261. 
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tliis  rule  applies  in  tlie  case  of  a  d(iod  to  one  Ktandin/2^  in  loco parenfAs.^  Direct 
proof  that  undue  intinence  was  used  is  unnecessary  wlierc  its  exercise  may  be 
inf  erred. 

(in)  To  Husband  oit  Wife.  If  a  deed  to  a  husband  or  wife  has  been  pro- 
cured by  undue  influence  it  may  l^e  set  aside.^  A  deed,  however,  to  a  husband 
or  wife  will  l;e  sustained  where  it  appears  that  the  transaction  was  entirely  con- 
sistent with  honesty  and  good  faith  and  that  no  advantage  was  taken  of  the 
grantor,^°  who  was  of  sound  mind  and  capable  of  contracting,"'''  and  acted  under- 
standingly  in  making  it.^^ 

6.  Illegality  —  a.  In  General.  A  deed  is  void  where  founded  on  an  illegal 
consideration,  as  in  the  case  of  a  conveyance  given  to  procure  future  cohabita- 
tion.^^ So  a  conveyance  by  a  married  man  induced  by  the  fraudulent  representa- 
tions of  the  grantee  that  slie  would  marry  him  on  his  securing  a  divorce  and  that 
the  conveyance  was  necessary  to  stop  her  children's  opposition  will  be  set  aside.^ 
And  a  conveyance  is  held  to  be  founded  upon  a  valid  consideration,  where  given 
in  satisfaction  of  illegal  claims  taken  up  by  the  grantee  at  the  request  of  the 
grantor.^** 

b.  Collusive  Divorce.  Although  an  agreement  for  divorce  is  collusive,  yet  a 
conversance  executed  by  a  father  to  his  children  for  their  support  in  pursuance  of 
an  agreement  to  that  effect  entered  into  in  connection  with  the  proceedings  will 
not  be  rendered  invalid.^^ 


26.  Clutter  v.  Clutter,  (Ky.  1887)  4  S.  W. 
182;  Goodwin  r.  White,  59  Md.  503;  Case  v. 
Case,  20  Mich.  484. 

27.  Sears  f.  Shafer,  G  N.  Y.  268  [affirming 
1  Barb.  408]. 

28.  Harden  v.  Darwin,  77  Ala.  472;  Bos- 
well  V.  Boswell,  45  S.  W.  454,  20  Ky.  L.  Rep. 
118;  Wilson  V.  Bull,  10  Ohio  250. 

A  deed  to  an  intended  husband  has  been 
set  aside  where  he  testified  that  he  had  no 
affection  for  her  and  refused  to  marry  her 
unless  the  deed  was  executed,  and  she  was 
possessed  of  an  infatuation  for  him  which 
might  compel  her  to  give  him  all  her  estate 
free  from  conditions,  and  she  did  not  consult 
friends  and  had  no  legal  advice.  Shaw  v. 
Shaw,  9  N.  Y.  Suppl.  897. 

Where  the  wife  by  false  representations 
induced  iier  husband,  whose  mind  was  af- 
fected, to  convey  his  property  to  her  the  con- 
veynnce  mav  be  set  aside.  Lins  v.  Lenhardt, 
127  Mo.  271,  29  S.  W.  1025. 

29.  Gahfonriu. —  McDougall  v.  McDougall, 
135  Cal.  310,  67  Pac.  778. 

Florida. —  Waterman  v.  Higgins,  28  Fla. 
660,  10  So.  97. 

KcMiucky. —  Kennedy  v.  Ten  Broeek,  11 
Bush  211. 

Michiqan. —  Hodges  v.  Cook,  93  Mich.  577, 
53  N.  W.  823. 

Mis.soiiri.— Allen  v.  Drake,  109  Mo.  626, 
19  S.  W.  41;  Hollocher  v.  Hollocher,  62  Mo. 
267. 

United  States.— T)o.  Wolf  Hays,  125 
U.  S.  014,  8  S.  Ct.  990,  31  L.  od.  818. 

See  ](\  Cent.  Dig.  tit.  "  Deed.s,"  §  193. 

Illustrations. —  Xhulue  inliiience  by  a  hus- 
band is  not  shown  by  a  conveyance  to  liim 
by  his  wife  j)ursuiint  to  an  n;.' i-eemeiil.  t-hat 
})('  should  devise  his  estate  to  licr  so  that  the 
survivor  shouhl  have  the  whole.  Jones  r. 
fJoiham,  90  Ky.  022,  14  S.  W.  .')99,  29  Am. 
SI.  Kep.  423,  10  L.  R.  A.  223.    Nor  is  fraud 
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or  undue  oppression  shown  by  the  fact  tlrat 
a  husband,  on  learning  that  his  wife  had 
committed  adultery,  entered  into  an  agree- 
ment of  separation  with  her,  and  as  an  ele- 
ment of  the  agreement  she  conveyed  certain 
land  to  a  trustee  for  him.  Sparks  v.  Sparks, 
04  N.  C.  527.  So  a  threat  of  the  wife  that 
she  will  leave  her  husband,  who  is  intemper- 
ate and  ignorant,  if  he  does  not  deed  his  prop- 
erty to  her,  wiiere  it  also  appears  that  he 
had  been  afraid  to  do  so  lest  she  should  turn 
him  out  of  doors,  is  not  sufficient  to  show  that 
a  deed  in  trust  for  himself  and  her  was'exe- 
cuted  under  undue  influence  or  duress.  Dona- 
hoe  V.  Chicago  Cricket  Club,  177  111.  351.  52 
E.  351. 

30.  Wood  V.  Wood,  103  Mo.  17,  15  S.  W. 
288. 

31.  Cruger  r.  Cruger,  5  Barb.  (N.  Y.)  225; 
Aldrich  V.  Aldrich,  14  N.  Y.  St.  516. 

32.  Watkins  v.  Nugen,  118  Ga.  375,  45 
S.  E.  260;  Watkins  v.  Nugen,  118  Ga.  372.  45 
S.  E.  262;  Sherman  v.  Barrett,  1  McMull. 
(S.  C.)  147.  See,  generally,  Contracts.  9 
Cyc.  516. 

But  a  deed  will  not  be  canceled  merely  be- 
cause of  the  fact  that  the  grantor  is  living 
in  illicit  or  adulterous  intercourse  with  the 
grantee.  Stowell  r.  Spencer,  190  HI.  453,  00 
N.  E.  800;  Cusack  r.  White,  2  Mill  (S.  C.) 
279,  12  Am.  Dec.  609.  Compare  Shipman 
Furniss,  69  Ahi.  555,  44  Am.  Rep.  528.  So 
a  conveyance  will  not  be  set  aside  at  the  suit 
of  the  grantor  where  it  was  fully  executed 
and  was  not  in  itself  either  illegal  or  fraudu- 
lent, allliongli  made  for  the  purpose  of  as- 
sisting in  tlio  perpetration  of  a  fraud  by  flio 
grante(\  Walton  v.  Blackman,  (Tenn.  Ch. 
'A)))).  ISDII)  36  S.  W.  195. 

33.  Doulliitt.  r.  Api)legate,  33  Kan.  395,  (i 
I'uc.  575,  52  Am.  Ixep.  533. 

34.  UuHer  r.  Mvor,  17  Ind.  77. 

35.  McCariliy  /'.  McCarthy,  30  Conn.  177. 
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e.  Compounding"  Felony.  Tlie  fact  that  tlie  consideration  of  a  deed  is  an 
agreetiieur,  to  compound  a  felony  is  held  not  to  invalidate  the  instrnment.^'' 

7.  Effect  OF  Invalidity  —  a.  In  General.  A  deed  is  voidable  only  and  not 
absolutely  void  by  reason  of  the  fact  that  the  grantor  was  non  compos  menti%  at 
the  time  of  its  execution,^''  the  conveyance  being  made  before  an  inquisition  and 
finding  of  lunacy.'^  So  a  deed  procured  by  fraud  is  voidable  only  and  the 
same  is  true  of  a  deed  procured  under  duress.^  Where  a  deed  is  voidable 
merely  it  nray  be  disaffirmed  either  by  entry  on  the  land,  by  a  written  notice  of 
disaffirmance,  by  a  subsequent  conveyance,  or  by  any  other  act  equally  declara- 
tory of  such  an  intention.'" 

b.  Bona  Fide  Purehasep.  In  those  jurisdictions  where  the  rule  prevails  that 
a  deed  procured  by  fraud  is  only  voidable,  a  subsequent  hona  fide  purchaser  for 
a  valuable  consideration  without  notice  is  not  affected  by  such  fraud."*^  But 
where  the  deed  is  regarded  as  absolutel}^  void  it  is  held  that  even  such  a  purchaser 
can  obtain  no  title.''^  And  no  title  can  be  obtained  even  by  an  innocent  party 
under  a  deed  which  is  forged.'" 

e.  Partial  Invalidity.  A  deed  which  is  void  in  part  because  of  fraud  will  be 
void  as  to  the  whole.'*^ 

8.  Ratification  of  Voidable  Deed  —  a.  In  General.  Where  a  deed  is  void  it 
cannot  be  ratified  by  subsequent  acts  or  declarations  of  the  grantor.'*''  But  a  deed 
which  is  voidable  merely  for  temporary  want  of  capacity  may  be  ratified  when 
capacity  has  been  restored."    And  voidable  deeds  generally  may  be  ratified  by  a 


36.  Worcester  v.  Eaton,  11  Mass.  368; 
.Moore  v.  Adams,  8  Ohio  372.  32  Am.  Dec.  723; 
Smith  V.  Smith,  5  Lea  {Tenn. )  250.  But 
see  Southern  E.xpress  Co.  v.  Duffey,  48  Ga. 
358. 

37.  Somers  t.  Pumphrey,  24  Ind.  231;  Ev- 
ans i\  Horan,  52  Md.  602.  See  also  Warfield 
i,-.  Warfield,  76  Iowa  633,  41  N.  W.  383,  where 
it  is  held  that  in  such  a  case  the  deed  may  be 
set  aside  where  the  title  still  remains  in  the 
grantee  and  the  parties  can  be  placed  in 
slatu  quo  as  to  the  consideration  paid. 

Subsequent  grantee  may  avoid.  Gates  v. 
Woodson.  2  Dana  (Ky.)  452. 

38.  Freed  v.  Brown,  55  Ind.  310;  Eaton  v. 
Eaton,  37  N.  J.  L.  108,  18  Am.  Rep.  716. 
Compare  Farley  V.  Farley,  6  Oreg.  105,  25 
Am.  Rep.  504. 

39.  7Z/i?!ois.— Hewitt  v.  Clark,  91  I]l.  605. 
Indiana. —  Somers  v.  Pumphrey,   24  Ind. 

231. 

Massachusetts.—  Bassett  v.  Brown,  105 
Mass.  551. 

IXew  Hampshire. —  Gage  v.  Gage,  29  N.  H. 
533. 

Xorth  Carolina. —  Clary  v.  Clary,  24  N.  C. 
78. 

Tennessee. —  Swan  v.  Castleman,  4  Baxt. 
257. 

Wisconsin. —  Crocker  v.  Bellangee,  6  Wis. 
645,  70  Am.  Dec.  489. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  203. 

Compare  Swift  v.  Fitzhugh,  9  Port.  (Ala.) 
39;  Barber  v.  Lyon,  15  Iowa  37;  Jackson  v. 
Sunmierville,  13' Pa.  St.  359. 

Title  passes  to  grantee  subject  to  grantor's 
right  to  defeat  it.  Hewitt  r.  Clark,  91  111. 
605;  Bassett  i\  Brown,  105  Mass.  551;  Hone 
r.  Woolsey,  2  Edw.  (N.  Y.)  289. 

Where  possession  was  not  taken  imder  a 
deed  procured  by  fraud,  it  has  been  held  not 
to  operate  such  a  disseizin  as  disabled  the 


grantor  from  subsequently  devising  the  estate 
so  conveyed.  Smithwick  v.  Jordan,  15  Mass. 
113. 

40.  Commercial  Nat.  Bank  v.  Wheelock, 
52  Ohio  St.  534,  40  N.  E.  636,  49  Am.  St.  Rep. 
738;  Swan  v.  Castleman,  4  Baxt.  (Tenn.)  257. 
But  see  Swift  v.  Fitzhugh,  9  Port.  (Ala.)  39. 

41.  Long  V.  Williams,  74  Ind.  115.  But 
see  Crocker  v.  Bellangee,  6  Wis.  646,  70  Am. 
Dec.  489. 

42.  Deputy  v.  Stapleford,  19  Cal.  302; 
Grant  v.  Bennett,  96  111.  513;  Cook  v.  Moore, 
39  Tex.  255;  Crocker  v.  Bellangee,  6  Wis. 
645,  70  Am.  Dec.  489. 

43.  Taylor  v.  Davis,  72  Mo.  291. 

44.  Cole  V.  Long,  44  Ga.  579;  De  Wolf  v. 
Hayden,  24  111.  525.  And  see  Crawford  i'. 
Hoeft,  58  Mich.  1,  23  N.  W.  27,  24  N.  W. 
645,  25  N.  W.  567,  26  N.  W.  870. 

45.  Kirby  v.  Ingersoll,  Harr.  (Mich.)  172; 
Goodhue  v.  Berrien,  2  Sandl.  Ch.  (N.  Y.) 
630;  Young  i:.  Pate,  4  Yerg.  (Tenn.)  164. 
But  see  Wallace  v.  Silsby,  42  N.  J.  L.  1. 
And  see  McGuire  v.  Van  Pelt,  55  Ala.  344, 
holding  that  where  an  entire  tract  of  land 
embracing  the  homestead  is  conveyed  by  the 
husband  alone  the  conveyance  may,  although 
void  as  to  the  homestead,  be  valid  as  to 
the  other  lands. 

Where  both  realty  and  personalty  are  em- 
braced in  a  deed  the  instrument  may  be  valid 
as  to  the  personaltj^  although  invalid  as  to 
the  realty.  Thompson  v.  Marshall,  36  Ala. 
504,  76  Am.  Dec.  328. 

46.  Chess  v.  Chess,  1  Penr.  &  W.  (Pa.)  32, 
21  Am.  Dec.  350. 

47.  English  v.  Young,  10  B.  Mon.  (Ky.) 
141. 

An  intention  to  ratify,  coupled  with  knowl- 
edge of  the  character  of  the  deed  and  the 
fact  that  it  is  voidable,  is  essential  to  con- 
stitute acts  of  a  grantor,  after  the  removal 
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continued  acquiescence  in  the  conveyance  for  a  considerabie  period  of  time,** 
wliereby  a  party  may  be  estopped  fi-om  attackirij^  the  validitj  of  tJio  instrument 
by  a  reference  to  and  confirmation  of  the  deed  in  a  valid  will  by  the  voluntary 
execution  of  another  deed  to  the  grantee  to  induce  the  purchase  of  personal  prop- 
erty on  the  premises  by  an  agreement  with  a  subsequent  grantee  to  relinquish 
all  claim  to  the  property  conveyed  ;  by  subsequent  contracts  in  respect  to  the 
property  or  by  acts,  words,  or  conduct  generally  evidencing  an  intention  to 
ratify 

b.  Effect  of.  A  deed  cannot  be  attacked  on  the  ground  that  it  was  executed 
under  undue  influence  where  tlie  grantor  has,  after  removal  for  a  considerable 
period  of  time  from  the  operation  of  the  alleged  influence,  ratified  the  instrument/* 

9.  Contesting  Validity,  Cancellation/"  and  Rescission  —  a.  In  General,  If  a 
deed  is  made  by  one  seized  in  fee  and  having  a  perfect  riglit  to  convey,  other  per- 
sons cannot  question  its  efficacy  in  giving  title  to  the  grantee,  except  upon  the 
ground  that  they  are  creditors  of,  or  hrma  fide  purcliasers  from,  the  grantor,  or  are 
liolders  under  such  purchasers  or  have  authority  from  tliem/^  And  if  the  deed 
is  a  voluntary  one,  without  consideration,  it  can  only  be  avoided  by  someone  hav- 
ing equities  against  it/^  The  defrauded  party  or  someone  claiming  under  him 
is  the  only  person  who  can  take  advantage  of  the  invalidity  of  a  fraudulent  con- 
veyance/^ Again  one  cannot  have  a  deed  set  aside  for  duress  who  is  not  injured 
thereby/"  IsTor  can  the  heir  of  the  grantor  impeach  the  adequacy  of  the  consider- 
ation of  the  deed  by  the  ancestor/^ 

b.  Cancellation  Fop  Invalidity''^ — (i)  Ii^f  GsyERAL.    Where  the  presumption 


of  a  disability  existing  at  the  time  of  exe- 
cution, a  ratification  of  the  deed.  Eaton  r. 
Eaton,  37  N.  J.  L.  108,  18  Am.  Rep.  716. 

48.  MeCann  r.  Welch,  106  Wis.  142,  81 
JSr.  W.  998 ;  Sullivan  v.  Sullivan,  23  Fed.  Cas. 
A^o.  13,598,  Brunn.  Col.  Cas.  642. 

49.  Talbott  v.  Manard,  106  Tenn.  60,  59 
S.  W.  340. 

50.  Burt  V.  Quisenberry,  132  111.  385,  24 
N.  E.  622. 

51.  Miller  v.  Minor  Lumber  Co.,  98  Mich. 
163,  57  N.  W.  ICl,  39  Am.  St.  Rep.  524. 

52.  Wilcox  V.  Mann,  115  Iowa  91,  87  N.  W. 
748. 

53.  Oakley  v.  Shelley,  129  Ala.  467,  29 
So.  385;  Wells  v.  Houston,  23  Tex.  Civ.  App. 
629,  57  S.  W.  584. 

54.  Bany  v.  St.  Joseph's  Hospital,  etc., 
(Cal.  1897)  48  Pac.  68;  Tucker  v.  Allen,  16 
Kan.  312.  See  also  Sanderson  v.  Adams, 
(Mich.  1903)  94  N.  W.  1063. 

55.  Keller  r.  Lamb,  202  Pa.  St.  412,  51 
Atl.  982. 

But  where  a  deed  was  executed  during  a 
period  of  insanity  its  subsequent  ratification 
when  tlio  disability  has  been  removed  will 
not  render  it  effectual  against  a  prior  deed 
(xccutcd  while  the  grantor  was  sane  and 
recorded  Iipfore  the  subsequent  deed  Avas  rati- 
fi(!(l,  altliough  after  its  formal  execution. 
Bond  V.  iiond,  7  Allen  (Mass.)  1. 

56.  As  to  cancellation  of  instruments  gen- 
eral] v  Hi'K  CJanoicllation  01''  Instuumknts,  6 
Cyc."  282. 

"57.  Merrill  v.  Burbank,  23  Me.  538. 
58.  Ryan  v.  I'.rown,  18  Mich.  196,  100  Am. 
Dec.  154. 

A  son,  who  wa."?  sui  juris  wlien  ho  joined  ii\ 
n  conveyiincc  by  liis  fntlier  and  mother,  can- 
not 1)0  Hnbstiiuhid  in  Ills  motlier'n  place  after 
her  death,  and  hav(!  the  deed  set  aside  as  to 
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her,  she  having  enjoyed  the  benefits  of  the 
sale  and  it  having  f)een  an  advantageous  one 
to  her.  Springfield  v.  Jackson,  11  Lea 
(Tenn.)  348. 

Where  a  voluntary  deed,  absolute  in  form, 
is  made  by  a  grantor,  who  is  mentally  in- 
capable of  caring  for  himself,  or  of  determin- 
ing the  proper  mode  of  carrying  out  his  in- 
tention, which  was  to  convey  only  a  life-es- 
tate to  the  grantee  with  remainder  to  a  par- 
ticular person,  and  his  solicitor  permitted 
him  to  make  such  a  deed,  he  may  sue  to  set 
aside  such  a  conveyance  for  mistake,  which 
right  at  his  death  descends  to  his  heirs. 
Foth  t'.  Ellenberger,  (N.  J.  Ch.  1900)  47 
Atl.  216. 

59.  Davidson  v.  Little,  22  Pa.  St.  245,  60 
Am.  Dee.  81. 

A  court  of  equity  will  not  set  aside  a  fraud- 
iilent  conveyance  at  the  suit  of  a  creditor, 
where  the  grantor  has  received  no  benefit 
therefrom  and  the  title  is  still  a  matter  of 
controversy  and  of  litigation  between  such 
grantor  and  a  claimant  of  the  property.  Sar- 
gent V.  Salmond,  27  Me.  539. 

Where  the  parties  to  a  deed  acquiesce,  a 
third  person  cannot  invalidate  it  by  showing 
that  it  might  if  urged  hy  one  of  them  be  con- 
sidered a  fraud  or  mistake.  McCullough 
Wall,  4  Rich.  (S.  C.)  G8,  53  Am.  Doc.  715. 

60.  Roatein  r.  Park,  38  Orog.  1,  62  Pac. 
529. 

Where  one  is  entitled  to  have  a  deed  set 
aside  for  duress,  a  ]K>rsiMi  io  whom  ho  con- 
veys  as  trust oo  for  tlio  bonofit  of  his  creditors 
may  maintain  the  action.  Van  Dyke  v.  Wood, 
60  "N.  Y.  App.  Div.  208,  70  N.  Y.'  .Suppl.  324. 

61.  Chiles  r.  Coloman,  2  A.  K.  Miirsh.  (Ky.) 
296,  12  Am.  Dec.  396. 

62.  For  matters  affecting  validity  see  su- 
pra, 111,  J,  1-C. 
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of  law  arises  tliat  a  deed  is  valid,  and  its  invalidity  can  only  be  shown  by  extrinsic 
proof,  as  in  the  case  of  a  forgery,  an  action  will  lie  to  compel  the  snrrender  and 
cancellation  of  the  instrument.''^  But  want  or  inadequacy  of  consideration  by 
itself  is  no  ground  for  setting  aside  a  deed,®^  or  a  subsequent  partial  failure  of 
consideration,"^  although  it  may  be  considered  in  connection  with  other  circum- 
stances."*' And  in  an  action  to  set  aside  a  deed  the  grantor  is  not  estopped  by  the 
fact  that  he  had  previously  brought  a  suit  for  the  price,  where  at  the  time  he  had 
no  knowledge  of  facts  entitling  him  to  rescind."''  An  action  to  cancel  a  deed 
may,  however,  be  barred  by  laches  on  the  part  of  plaintiff."^ 

(ii)  Failuhe  of  Title.  If  a  deed  contains  no  covenants,  the  grantee  cannot, 
in  the  absence  of  fraud  or  mistake  of  fact,  recover  back  the  consideration  paid, 
because  of  the  failure  of  title,  although  the  deed  accepted  by  the  grantee  is  that 
of  a  third  person,  instead  of  that  of  the  vendor,  as  had  been  previously  stipulated."^ 
But  if  there  is  a  covenant  of  general  warranty  and  there  is  a  failure  of  title  as  to 
a  material  part  of  the  land,  so  that  the  purchaser  does  not  obtain  the  substantial 
inducement  to  his  contract  of  purchase,  a  court  of  equity  will  cancel  and  annul 
such  deed  upon  the  prayei"  of  the  purchaser  and  place  the  parties  in  statu  quo."''' 
A  mere  or  slight  defect  of  title,  however,  is  not  a  ground  of  rescission.''^  So  the 
acceptance  of  a  deed  of  an  undivided  interest  with  knowledge  of  such  failure  of 
title  as  exists  precludes  a  rescission. ^'-^  And  although  the  purchaser  who  contracts 
for  a  good  and  perfect  title  has  a  right  to  insist  upon  the  relinquishment  of  the 
potential  rights  of  the  wife  of  the  vendor  in  the  lands,  yet  if  he  accepts  a  deed 
without  such  relinquishment,  he  cannot  on  that  account  insist  upon  a  cancella- 
tion.''^ If,  however,  there  is  a  failure  of  title  to  the  whole  or  at  least  to  a  very 
large  portion  of  the  land,  and  a  clear  case  for  relief  is  made  out,  rescission  will  be 
granted  in  case  of  an  exchange  of  lands,  the  party  whose  title  so  failed  being 
insolvent.''^  Again  complainant  is  entitled  to  a  cancellation  of  the  contract  of 
purchase  and  the  deed,  where  by  mistake  land  is  conveyed  to  him  by  defendant, 
to  a  portion  of  which  land  the  latter  had  no  title.''^ 

(ni)  Conditions  Precedent.  In  order  to  rescind  the  parties  must  be  placed 
as  far  as  possible  in  statu  quo,  that  is  there  must  be  a  return  or  an  offer  to  return 
the  consideration,''"  or  that  which  represents  or  evidences  it,  as  in  case  of  a  con- 


63.  Remington  Papei'  Co.  v.  O'Douglierty, 
81  N.  Y.  474  [affirming  16  Hun  594].  Com- 
pare Cooper  V.  Cooper,  17  N.  C.  298. 

64.  Lee  /;.  Lee,  2  Uuv.  (Ky.)  134;  Doughty 
V.  Miller,  50  N.  J.  Eq.  529,  25  Atl.  153.  See 
also  Kobinson  v.  Schly,  6  Ga.  515. 

Where  consideration  is  an  agreement  to 
support  the  grantor,  the  fact  that  he  dies  soon 
after  and  the  grantee  obtains  the  property 
at  a  low  figure  is  no  ground  for  cancellation. 
Travis'  Appeal,  (Pa.  1887)  8  Atl.  601. 

Where  forbearance  to  urge  a  prosecution 
for  perjury  is  the  consideration  for  a  con- 
veyance it  will  not  be  set  aside  in  equity. 
Moore  v.  Adams,  8  Ohio  372,  32  Am.  Dec.  723. 

65.  Sprague  v.  Duel,  11  Paige  (N.  Y.)  480. 
If  a  clause  of  forfeiture  is  inserted  in  a 

deed  in  case  of  a  failure  of  consideration,  the 
deed  niav  be  canceled.  Goldsmith  v.  Gold- 
smith, 46  W.  Va.  426,  33  S.  E.  26G. 

66.  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  22 
Am.  Dee.  519.  See  also  Patterson  v.  John- 
son, 113  111.  559. 

67.  Mankin  r.  Mankin,  91  Iowa  406,  59 
N.  W.  292. 

A  grantee,  holding  under  a  deed  from  one 
who  had  fraudulently  conveyed  property  of 
^vhich  he  held  the  legal  title  for  another, 
cannct  set  up  in  defense,  by  way  of  estoppel 
[38  J 


to  an  action  by  the  real  owner  to  set  aside 
the  deed,  that  the  latter  has  commenced 
criminal  proceedings  against  the  fraudulent 
grantor.  Taaffe  v.  Kelley,  110  Mo.  127,  19 
S.  W.  539. 

68.  Van  Houten  v.  Van  Winkle,  46  N.  J. 
Eq.  380,  20  Atl.  34;  Cockrill  r.  Cockrill,  92 
Fed.  811,  34  C.  C.  A.  254.  See  also  Lock- 
ridge  V.  Foster,  5  111.  569. 

69.  Slocum  V.  Bracy,  55  Minn.  249,  56 
N.  W.  826,  43  Am.  St.  Eep.  499. 

70.  Worthington  v.  Staunton,  16  W.  Va. 
208. 

71.  Cummins  v.  Boyle,  1  J.  J.  Marsh.  (Ky.) 
480 ;  Miller  v.  Miller,  47  Minn.  546,  50  N.  W. 
612. 

72.  Handley  v.  Tebbetts,  16  S.  W.  131,  17 
S.  W.  166,  13  Ky.  L.  Eep.  280. 

73.  Andrews  v.  Word,  17  B.  Mon.  (Ky.) 
518. 

Suppression  by  a  husband  of  the  fact  that 
his  wife  is  under  age  at  the  time  of  executing 
a  conveyance  is  ground  for  setting  aside  a 
deed.    Bryan  v.  Primm,  1  111.  59. 

74.  Lindsey  r.  Veasy,  62  Ala.  421. 

75.  Home  Bldg.,  etc.,  Co.  v.  London,  98  Va. 
152,  35  S.  E.  362. 

76.  Gribben  v.  Maxwell,  34  Kan.  8,  7  Pac. 
584,  55  Am.  Rep.  233;  Arnold  v.  Richmond 
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tract  for  payment,  if  unpaid,'''''  or  tlio  title  must  l)e  reconveyed.''''  If  tliere  is  a 
reservation  in  the  deed,  inserted  nnder  the  belief  tijat  it  was  legal  and  effectual  to 
enable  the  grantor  to  sell  such  pai't  of  the  jjroperty  as  should  be  necessary  for  his 
support,  an  a])plication  in  chancery  for  relief  and  to  have  the  conveyance  set 
aside  is  premature  until  the  exigency  contemplated  by  the  reservation  Jia.^ 
happened."'" 

(ivj  Operation  and  Effect.  A  cancellation  and  return  of  the  deed  will 
not  revest  the  title  in  the  grantor.^" 

IV.   RECORD  AND  REGISTRATION. 

A.  Necessity.  The  recording  of  a  deed  is  not  essential  to  its  validity  as 
between  the  2)arties  signatory  thereto^'  or  as  against  subsequent  donees  of  the 


Iron  Works,  1  Gray  (Mass.)  434;  Thompson 
r.  Cohen,  127  Mo.  215,  28  S.  W.  984,  29 
S.  W.  885. 

Offer  to  restore  right  of  dower  is  not  neces- 
sary to  set  aside  a  conveyance  to  a  wife  made 
by  her  husband  under  duress,  as  a  condition 
to  her  releasing  said  dower  right.  Van  Dyke 
V.  Wood,  CO  N.  Y.  App.  Div.  208,  70  N.  Y. 
Suppl.  324. 

Where  the  return  of  a  note  and  mortgage 
is  not  a  condition  precedent  to  the  taking 
effect  of  a  deed,  and  it  appears  that  defendant 
owned  the  note  and  mortgage  when  the  deed 
was  executed,  and  there  is  no  unreasonable 
delay  in  returning  the  papers,  the  deed  will 
not  be  set  aside.  Snyder  v.  Nichols,  64  Kan. 
S86,  67  Pac.  880. 

77.  Arnold  r.  Richmond  Iron  Works,  1 
Gray  (Mass.)  434. 

78.  Robards  x.  Marley,  80  Ind.  185.  See 
also  Rosendale  Protestant  Reformed  Dutch 
Church  V.  Bogardus,  5  Hun  (N.  Y.)  304. 

Tender  of  quitclaim  deed  reciting  nominal 
consideration  and  containing  covenants 
against  plaintiff's  acts  is  a  sufficient  tender 
of  reconveyance.  Kiefer  v.  Rogers,  19  Minn. 
22. 

HQ.  Coley  V.  Coley,  19  Conn.  114. 

80.  ScailTer  v.  Fit'hian,  17  Ind.  463;  Blaney 
V.  Hanks,  14  Iowa  400;  Hatch  v.  Hatch,  9 
Mass.  307,  6  Am.  Dec.  67;  Graysons  v.  Rich- 
ards, 10  Leigh  (Va.)  57. 

Equity  will  not  enforce  the  lien  of  a  judg- 
ment rendered  against  the  grantee  after  can- 
cellation of  the  deed  has  been  made  in  good 
faith  by  the  parties,  and  with  no  intention  to 
defraud  creditors.  Blaney  v.  Hanks,  14  Iowa 
400. 

Where  an  estate  is  vested  by  deed,  its  can- 
eollrttion  will  not  divest  the  estate.  Morgan 
f.  Elam,  4  Yerg.  (Tenn.)  375. 

81.  Alahama. —  Center  v.  Planters',  etc., 
Bank,  22  Ala.  743;  McCaskle  v.  Amarine,  12 
Ala.  17. 

Arkmsas. —  Russell  v.  Cady,  15  Ark.  540. 

(Uilifornia. — Landers  v.  Bolton,  20  Cal.  393. 

Colorado. —  Tlutcliinson  v.  Hutcliinson,  16 
Colo.  349,  26  Pac.  814. 

doinicrlicut. —  French  v.  Gray.  2  Conn.  92; 
SniHh  r.  Stiirlcwoatlior,  5  Diiy  207. 

DinlrlfJ  of  dolumhia. — Fitzgerald  v.  Wynne, 
]  App.  CiiH.  107. 

Florida.-— VAnwiy  v.  l^urch,  25  Fla.  942,  2 
So.  258;  Stewart  v.  Mathews,  19  Fhi.  752. 
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Georgia. —  Whittington  v.  Doe,  9  Ga.  23; 
Roe  V.  Doe,  Dudley  108. 

Illinois. —  Doe  f."  Reed,  3  1)1.  371;  Doe  v. 
Miles,  3  111.  315;  Adam  v.  Tolman,  77  111. 
App.  179. 

'  Indiawi. — See  Stevenson  v.  Cloud,  5  Blaekf. 
92. 

Iowa. —  Davis  v.  Lutkiewiez,  72  Iowa  254, 
33  N.  W.  070;  Clark  v.  Connor,  28  Iowa  311; 
Norton  c.  Williams,  9  Iowa  528. 

Kentucky. —  Newsom  v.  Kurtz,  80  Kv.  277, 

5  S.  W.  575,  9  Ky.  L.  Rep.  587 ;  Dozier  r. 
Bai'nett,  13  Bush  457;  Hancock  v.  Beverlv, 

6  B.  ilon.  531;  Fitzhugh  v.  Croghan.  2  ■!.  j. 
Marsh.  429,  19  Am.  Dec.  139;  McClain  v. 
Gregg,  2  A.  K.  Marsh.  454.  But  see  Mummy 
?;.  Johnston,  3  A.  K.  Marsh.  220. 

Maine. — -Buck  r.  Babeock,  36  Me.  491; 
Clark  V.  Gellerson,  20  Me.  18. 

Maryland. —  Salmon  v.  Clagett,  3  Bland 
125.  But  see  Davidson  r.  Beatty,  3  Harr. 
&  M.  594. 

Michigan. —  Smith  v.  Fiting,  37  Mich.  148. 

Minnesota. —  Morton  v.  Leland,  27  Minn. 
35,  6  N.  W.  378;  Greenleaf  v.  Edes,  2  Minn. 
264. 

Mississippi. —  Butler  r.  Hicks,  11  Sm.  &  M. 
78 ;  Thomas  v.  Grand  Gulf  Bank,  9  Sm.  &  M. 
201;  McAnulty  v.  Bingaman,  6  How.  382. 

New  Hampshire. —  Stevens  v.  Morse.  47 
N.  E.  532;  Newmarket  Mfg.  Co.  v.  Pender- 
gast,  24  N.  H.  54;  Brown  v.  Manter,  22 
N.  H.  438;  Whittemore  v.  Bean,  6  N.  H.  47. 

New  York. —  iloseley  v.  Moselev,  15  N.  Y. 
334;  Wood  i:  Chapin,  13  N.  Y.  509,  67  Am. 
Dec.  62;  Bedford  v.  Tupper,  30  Hun  174; 
Hall  v.  NeLson,  14  How.  Pr.  32;  Jackson  r. 
West,  10  Johns.  406;  Jackson  v.  Burgott,  10 
Johns.  457,  6  Am.  Dee.  349. 

North  Carolina. —  Rnv  V.  Wilcoxon,  107 
N.  C.  514,  12  S,  E.  443";  Austin  r.  King,  91 
N.  C.  286;  Hancock  r.  Hovev,  1  N.  C.  00. 
But  see  McMlHan  r.  Edwards,  75  N.  C.  81  ; 
State  r.  Enghmd,  29  N.  C.  153. 

07,)o.— Sidle  r.  Maxwell,  4  Ohio  St.  236; 
Irvin  r.  Smith,  17  Ohio  220. 

Oregon. —  Moore  r.  Thomas.  1  Oreg.  201, 

rmnsylvoAiia. —  George  v.  Morgan,  10  Pa, 
St.  95. 

I^otilh  Carolina. —  Martin  V.  Quattlebam,  3 
McCord  205;  Cooper  r.  Day,  1  Rich.  Eq.  26. 

Tennessee. — Martin  Pryor,  12  TIeisk.  60S: 
Wilkina  r.  May,  3  Head'  173;  Brevurd  r. 
Neely,  2  Sneed  164;  Owen  r.  Owen,  5  llumphr. 
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grantor,^^  as  against  tlie  grantor's  assignees  under  a  commission  of  bankruptcy as 
against  the  grantor's  lieirs,^^  as  against  a  purchaser  from  tlie  grantor's  heir  at  law,*^ 
as  against  vohmteers,^*'  or  as  against  purcliasers,  creditors,  or  parties  generally  with 
notice.^^  So  the  right  of  one  who  by  dolus  malm  procures  a  transfer  in  the 
register  will  not  prevail  over  tliat  of  an  unregistered  purchaser.^^  And  where  a 
subsequent  dnly  recorded  deed  is  void  because  infected  with  usury  it  will  not 
prevail  over  a  prior  unrecorded  deed.*^^  And  an  unrecorded  deed  will  prevail 
over  a  subsequent  quitclaim  deed  with  a  covenant  of  special  warranty  which  pur- 
ports to  convey  only  such  interest  as  the  grantor  lias.^"  Again  where  it  is  pro- 
vided by  law  that  a  defeasance  to  a  deed  shall  be  executed  and  delivered  by  the 
grantee  to  the  grantor  to  record,  it  has  been  decided  that  the  duty  rests  on  the 
grantor  to  record  the  deed.^^ 

B.  Effect  as  Between  Parties.  Upon  the  proper  registration  of  a  deed^ 
which  is  absolute  in  form  and  duly  executed  the  absolute  title  thereby  passes  and 


352;  Perry  v.  Clift,  (Ch.  App.  1899)  o-t 
S.  W.  121.  But  see  Rogers  v.  Cawood,  1 
Swan  142,  55  Am.  Dec.  729;  Russell  v.  Stin- 
soii.  3  Hayw.  1. 

Texas. —  Rodgers  v.  Burcliard,  34  Tex.  441, 
7  Am.  Rep.  283;  Portis  v.  Hill,  30  Tex.  529, 
98  Am.  Dee.  481;  Watkins  i\  Edwards,  23 
Tex.  443;  Fletcher  f.  Ellison,  1  Tex.  Unrep. 
Cas.  6G1. 

Ycrinoni. —  Sowles  V.  Butler,  71  Vt.  271,  44 
All.  355. 

Virginia. —  Withers  v.  Carter,  4  Gratt.  407, 
50  Am.  Dec.  78 ;  Wade  v.  Greenwood,  2  Rob. 
474,  40  Am.  Dec.  759;  Guerrant  o.  Anderson, 
4  Rand.  208 ;  Currie  v.  Donald,  2  Wash.  58 ; 
Tinner  v.  Stip,  1  Wash.  319. 

Wyoining. —  Whalon  v.  North  Platte  Canal, 
etc.,  Co.,  (1903)  71  Pac.  995. 

Enfiland. —  Hodson  v.  Sharpe,  10  East  350, 
10  Rev.  Rep.  324;  Jones  v.  Gibbons.  9  Ves. 
Jr.  407,  7  Rev.  Rep.  247,  32  Eng.  Reprint  659. 
See  Willis  v.  Brown,  8  L.  J.  Ch.  321,  10  Sim. 
127.  16  Eng.  Ch.  127. 

See  15  Cent.  Dig.  tit.  "Deeds,"  §  217. 

A  deed  may  be  valid,  although  not  recorded, 
as  between  the  parties  ( Levi  v.  Gardner,  53 
S.  C.  24.  30  S.  E.  617;  Kottman  v.  Ayer,  1 
Strobh.  (S.  C.)  552),  or  against  all  persons 
except  creditors  and  bona  fide  purchasers  for 
value  (Taylor  v.  McDonald,  2  Bibb  (Ky.) 
420). 

An  abandonment  of  title  does  not  result 
from  faihire  for  several  years  of  a  grantee 
to  record  a  deed.  Bond  v.  Wilson,  129  N.  C. 
325,  40  S.  E.  179. 

The  English  statute  of  enrolments  has  been 
expressly  declared  to  have  never  beeii  in  force 
in  California  (Chandler  v.  Chandler,  55  Cal. 
267)  or  in  Indiana  (Givan  v.  Doe,  7  Blackf. 
(Ind.)  210). 

82.  Zunts  1-.  Courcelle,  16  La.  Ann.  96. 

83.  Jones  r.  Gibbons,  9  Ves.  Jr.  407,  7  Rev. 
Rep.  247,  32  Eng.  Reprint  659.  But  see 
Smnpter  r.  Cooper.  2  B.  &  Ad.  223,  9  L.  J. 
K.  B.  0.  S.  226,  22  E.  C.  L.  100. 

84.  Willett  V.  Andrews,  106  La.  319,  30  So. 
883;  .Jaekson  r.  Phillips,  9  Cow.  (N.  Y.) 
''4:  Norton  v.  Spooner,  N.  Chipm.  (Vt.)  74. 

85.  Hill  r.  Meeker,  24  Conn.  211.  See  also 
A'e  Weir,  58  L.  T.  Rep.  N.  S.  792. 

86.  Snodgrass  v.  RickettSj  13  Cal.  359. 


87.  jNlcRaven  r.  McGuire,  9  Sm.  &  M. 
(Miss.)  34;  Greaves  v.  Tofleld,  14  Ch.  D. 
563,  50  L.  J.  Ch.  118,  43  L.  T.  Rep.  N.  S.  100, 
28  Wkly.  Rep.  840;  Bradley  v.  Riches,  9 
Ch.  D.  189,  47  L.  J.  Ch.  811,  38  L.  T.  Rep. 
N.  S.  810,  26  Wkly.  Rep.  810;  Sheldon  i\ 
Cox,  2  Eden  224,  28  Eng.  Reprint  884;  Wil- 
lis r.  Brown,  8  L.  J.  Ch.  321,  10  Sim.  127, 
16  Eng.  Ch.  127. 

An  assignee  of  an  equitable  mortgage,  which 
his  assignor  took  witli  notice  of  a  prior  equi- 
table mortgage,  takes  no  better  title  than  his 
assignor  had.    Ford  v.  White,  16  Beav.  120. 

Actual  notice  mvist  be  clearly  proven. 
Wyatt  V.  Barwell,  19  Ves.  Jr.  435,  13  Rev. 
Rep.  236.  Comimre  Chadwick  f.  Turner, 
L.  R.  1  Ch.  310,  12  Jur.  N.  S.  239,  35  L.  .L 
Ch.  349,  14  L.  T.  Rep.  N.  S.  86,  14  Wkly. 
Rep.  491 ;  Jolland  v.  Stainbridge,  3  Ves.  Jr. 
478,  4  Rev.  Rep.  64,  30  Eng.  Reprint  1114. 

Duty  to  m.ake  inquiry. —  No  duty  is  im- 
posed on  a  purchaser  or  mortgagee  to  make 
inquiries  with  a  view  to  discovering  unreg- 
istered instruments.  Lee  v.  Clutton,  46  L.  J. 
Ch.  48,  35  L.  T.  Rep.  N.  S.  84,  24  Wkly.  Rep. 
942.  Compare  Credland  v.  Potter,  L.  R.  10 
Ch.  8,  44  L.  J.  Ch.  169,  31  L.  T.  Rep.  N.  S. 
522,  23  Wkly.  Rep.  366. 

Notice  between  the  time  of  the  execution 
of  a  deed  and  the  time  of  recording  will  not 
operate  so  as  to  give  a  prior  unregistered 
deed  priority.  Essex  v.  Baugh,  6  Jur.  1030, 
11  L.  J.  Ch."374,  1  y.  &  Coll.  620.  See  Elsey 
V.  Lutyens,  8  Hare  159,  32  Eng.  Ch.  159. 

88.  Crowlv  r.  Bergtheil.  [1899]  A.  C.  374, 
68  L.  J.  P.  C.  81,  80  L.  T.  Rep.  N.  S.  428. 

89.  "\^Tiite  r.  Interstate  Bldg.,  etc..  Assoc., 
106  Ga.  146,  32  S.  E.  26. 

90.  Virginia,  etc..  Coal,  etc.,  Co.  v.  Fields, 
94  Va.  102,  26  S.  E.  426. 

91.  In  re  Kalbfell,  27  Pittsb.  Leg.  J.  N.  S. 
211. 

92.  A  deed  obtains  no  validity  where  it  is 
recorded  without  authority  of  law  (Kerns 
V.  Swope,  2  Watts  (Pa.)  75),  or  where  it  is 
recorded  but  has  not  been  accepted  by  the 
grantee  (Pierce  v.  White,  10  Ohio  Dec.  (Re- 
print) 552,  22  Cine.  L.  Bui.  98). 

Forged  mortgage. —  Nothing  passes  to  a 
mortgagee  by  the  execution  and  recording  of 
a  forged  mortgage  by  an  heir  at  law  except 
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the  iiistruineiit  relates  l)acl<:  to  tlie  date  of  its  execution  ;  ^  and  wliere  a  deed  is  first 
recorded  by  the  grantor  and  .subsequently  delivered  to  the  grantee  the  latter  takes 
the  deed  and  its  registration  with  the  same  effect  tlienceforward  as  if  recorded  by 
him  at  the  date  of  delivery .^^  ISTo  other  title  which  the  grantee  possesses  independ- 
ent of  the  deed  is  relinquished  by  hitn  by  recording  the  deed.  And  it  has  been 
decided  that  the  registration  of  the  title  papers  of  the  vendor  is  no  notice  to  the 
purchaser  of  the  condition  of  the  vendor's  title.''"' 

C.  Instruments  Entitled  to  Record.  The  question  as  to  what  instruments 
are  entitled  to  record  must  as  a  general  rule  depend  in  each  case  upon  the  express 
provisions  of  law  in  respect  tiiereto  ;  and  resort  thereto  must  also  be  liad  in 
determining  whether  a  deed  is  sufficient  in  its  form  and  requisites  to  entitle  it 
to  record.^^    Again  if  certain  conditions  precedent  are  imposed  by  statute  as 


the  beneficial  interest  of  the  latter  under  the 
will.  In  re  Cooper,  20  Ch.  D.  611,  .51  L.  .J. 
Ch.  862,  <17  L.  T.  Rep.  N.  S.  89,  30  Wkly.  Rep. 
648  [affirming  51  L.  J.  Ch.  149,  45  L.  T.  Rep. 
N.  S.  532,  30  Wkly.  Rep.  148]. 

Recording  a  deed  in  the  wrong  book  will 
not  defeat  the  right  of  the  grantee  there- 
under as  a  person  "  claiming  title."  Conklin 
V.  Hinds,  16  Minn.  457. 

The  effect  of  a  deed  to  which  field-notes 
were  to  be  attached  will  not  be  lessened  as  a 
recorded  instrument  by  the  fact  that  they 
were  added  after  the  deed  was  recorded.  Nye 
V.  Moody,  70  Tex.  434,  8  S.  W.  606. 

93.  Bond  v.  Wilson,  129  N.  C.  325,  40  S.  E. 
179. 

Operation  as  feoffment  at  common  law. —  A 
deed  will  when  registered  be  as  effectual  to 
pass  title  as  a  feoffment  at  common  law  with 
livery  of  seizin,  where  it  is  provided  by  code 
or  statute  that  a  deed  shall,  when  registered, 
have  the  same  effect  to  pass  title  as  if  there 
had  been  livery  of  seizin.  Ivey  v.  Granberry, 
66  N.  C.  223. 

94.  Jones  v.  Roberts,  65  Me.  273. 

95.  Mcllvaine  v.  Mcllvaine,  6  Serg.  &  R. 
(Pa.)  559. 

96.  Topp  V.  White,  12  Heisk.  (Tenn.)  165. 

97.  Georgia. —  Eaton  v.  Freeman,  58  Ga. 
129,  deed  executed  in  another  state. 

Kentucky. —  Blight  v.  Banks,  6  T.  B.  Mon. 
192,  17  Am.  Dec.  136  (deed  executed  in  an- 
other state)  ;  Bowman  v.  Bartlet,  3  A.  K. 
Marsh.  80  (deed  made  by  agent). 

Missisciipjn. — Hughes  v.  Wilkinson,  37  Miss. 
482  (power  of  attorney)  ;  Moss  v.  Davidson, 
1  8m.  &  M.  112  (marriage  settlement). 

Ohio. —  Sheehan  v.  Davis,  17  Ohio  St.  571, 
deeds  of  a  corporation. 

Pennsylvania. —  Brotherton  v.  Livingston,  3 
Watts  &  S.  334,  all  contracts  concerning  land. 

Sec  16  Cent.  Dig.  tit.  "  Deeds,"  §  218. 

Admission  of  deed  to  registration  where 
there  is  no  subscribing  witness  was  allowed 
under  N.  C.  Acts  (1872),  e.  28,  on  proof  of 
tlie  handwriting  of  the  maker  or  if  the  sub- 
scribing witness  is  dead  on  proof  of  his  hand- 
wi'itiiig.    Black  v.  Justice,  86  N.  C.  504. 

Conveyance  of  a  possessory  interest  need 
not  lie  rc(!or(led.  See  Clark  v.  Gellerson,  20 
Me.  18. 

Conveyance  of  estate  or  interest  in  land. — 
A  written  iiiHtruiiient  executed  and  attested 
Hs  a  (l(!(!il,  which  conveys  real  and  personal 
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property,  the  grantor  reserving  to  himself  a 
power  of  sale,  is  within  a  statute  providing 
for  the  recording  of  such  a  conveyance 
(Gainesville  First  Nat.  Bank  v.  Cody,  93 
Ga.  127,  19  S.  E.  831)  ;  as  is  also  an  instru- 
ment acknowledging  the  non-payment  of  the 
purchase-price  of  real  estate  and  giving  the 
vendor  the  right  of  possession  till  it  is  paid 
(Melross  v.  Scott,  18  Ind.  250)  ;  a  deed  con- 
veying a  railroad  right  of  way  (Davis  v. 
Titusville,  etc.,  R.  Co.,  114  Pa.  St.  308,  6 
Atl.  736)  ;  and  a  sealed  agreement  by  a  first 
mortgagee  with  the  second  mortgagee  to  waive 
his  prior  lien  (Clason  v.  Shepherd,  6  Wis. 
369). 

Release  to  an  elevated  railroad  of  all  causes 
of  action  for  the  construction  and  operation 
of  an  elevated  railroad  in  a  street  on  which 
the  land  abuts  need  not  be  recor.ded  as 
against  a  subsequent  grantee  of  the  lot.  Ward 
V.  Metropolitan  El.  R.  Co.,  82  Hun  (N.  Y.i 
545,  31  N.  Y.  Suppl.  527  {affirmed  in  152 
N.  Y.  39,  46  N.  E.  319]. 

Statutes  referring  to  legal  title  only  do  not 
require  the  registration  of  bonds  or  other 
evidences  of  an  equitable  title.  Com.  v.  Sims, 
3  Mete.  (Ky.)  391. 

In  Nova  Scotia  it  has  been  determined  that 
a  deed  creating  an  easement  should  be  reg- 
istered under  the  Nova  Scotia  Registry  Act. 
Ross  V.  Hunter,  7  Can.  Supi-eme  Ct.  289. 

98.  Isham  v.  Bennington  Iron  Co.,  19  Vt. 
230.  And  see  Durrence  v.  Northern  Nat. 
Bank,  117  Ga.  385,  43  S.  E.  726;  Brannon 
V.  Brannon,  2  Disn.  (Ohio)  224,  3  Wkly. 
L.  Gaz.  257;  Alabama  Marble,  etc.,  Co.  v. 
Chattanooga  Marble,  etc.,  Co.,  (Tenn.  Ch. 
App.  1896)  37  S.  W.  1004;  Riviere  V. 
Wilkens,  31  Tex.  Civ.  App.  454,  72  S.  W. 
608. 

Recording  of  a  copy  is  not  authorized. 
Lund  V.  Rice,  9  Minn.  230 ;  Lewis  v.  Baird, 
15  Fed.  Cas.  No.  8,316,  3  McLean  56. 

Necessity  of  subscribing  witnesses. —  Belk 
V.  Meagher,  3  Mont.  65  (no  subscribing  wit- 
ness required)  ;  Coryell  v.  Holmes,  2  Tex. 
Unrep.  Cas.  665  (one  subscribing  witness 
sufliciont)  ;  State  v.  Cowhick,  9  Wyo.  93.  GO 
Pac.  2(i5  (must  be  subscribing  witness  to  deed 
executed  in  another  state). 

Signatures  of  subscribing  witnesses  may 
be  proved  niul  iiistriiment  ontitlod  in  record. 
Vasquez  v.  Texas  Loan  Agency,  (Tex.  Civ. 
Api).  1898)  45  S.  W.  942.    Compare  Middles- 
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a  prerequisite  to  the  registration  of  a  deed,  there  should  be  a  compliance 
therewith.''^ 

D.  Constitutional  and  Statutory  Provisions  —  l.  In  General.  Registry 
acts  of  a  state  have  been  declared  to  be  remedial,  and  it  has  been  decided  that 
they  should  be  liberally  and  beneficially  construed,^  and  that  they  do  not  operate 
extraterritorially.^  And  an  act  whicli  provides  that  all  deeds  shall  be  good  and 
valid  where  witnessed  by  two  or  more  persons  and  recorded  will  not  by  implica- 
tion be  construed  as  declaring  that  all  deeds  not  so  witnessed  and  recorded  shall 
be  void.^ 

2.  Curative  Acts.  Defects  in  the  acknowledgment  and  registration  of  deeds 
may  be  remedied  by  curative  or  enabling  acts.*  And  a  statute  of  this  character 
should  be  liberally  construed.^ 

3.  Remedy  to  Compel  Registration.  Where  a  complete  remedy  to  compel  the 
recording  of  deeds  and  other  instruments  in  the  possession  of  an  adverse  party  in 


boro  Waterworks  v.  Neal,  105  Ky.  586,  49 
S.  W.  428,  20  Ky.  L.  Rep.  1403. 

The  omission  of  the  christian  names  of  the 
grantees  or  mortgagees  will  not  render  the 
instrument  insufficient  for  record  where  all 
are  identified  and  when  to  the  surname  a 
circumstance  is  added  which  belongs  to  the 
individual  intended  to  be  named  and  to  no 
other  person,  the  certainty  of  description 
being  complete  and  the  requirements  of  the 
statute  complied  with.  Bernstein  v.  Hobel- 
man,  70  Md.  29,  16  Atl.  374. 

Variance  in  dates. —  The  registry  of  a  deed 
will  not  be  avoided  by  a  variance  between  the 
date,  as  it  appears  in  the  deed  certified  by  the 
justices  and  in  their  certificate,  where  the 
identity  of  the  deed  certified  and  that  re- 
corded is  suflieiently  ascertained  by  other 
parts  of  the  certificate  and  the  annexation 
thereof  to  the  deed.  Horsley  v.  Garth,  2 
Gratt.  (Va.)  471,  44  Am.  Dec.  393. 

99.  Payment  of  a  tax  must  be  made  where 
the  law  provides  that  "  no  deed  shall  be  held 
to  be  legally  lodged  for  record  until  the  tax 
shall  be  naid  thereon."  Martin  V.  Bates,  50 
vS.  W.  38',  20  Ky.  L.  Rep.  1798.  But  where 
the  law  does  not  provide  that  the  tax  shall 
be  paid  before  a  deed  is  recorded,  although 
the  clerk  is  not  bound  to  receive  it,  yet  if  he 
permits  it  to  be  deposited  without  payment 
he  is  bound  to  record  it.  Bussing  v.  Grain, 
8  B.  Mon.  (Ky.)  593.  Where  it  is  a  misde- 
meanor for  a  notary  to  take  any  acknowledg- 
ment to  a  conveyance  unless  taxes  thereon  of 
all  descriptions  have  been  paid,  and  it  is  ex- 
pressly declared  that  whatever  is  done  in 
contravention  of  law  shall  be  void,  an  ae- 
knowleda;ment  of  a  conveyance  of  lands  on 
which  taxes  were  not  paid  and  the  registra- 
tion thereof  will  be  void.  Chadwick  v.  Gulf 
States  Land,  etc..  Co.,  74  Fed.  616,  20  C.  C.  A. 
563.  So  where  taxes  are  delinquent  a  county 
auditor  has  no  authority  under  Minn.  Gen. 
St.  (18941  §  1624,  to  indorse  on  the  deed 
over  his  official  signature,  "  Taxes  paid  and 
transfer  entered,"  so  as  to  entitle  the  deed 
to  record.  State  v.  Weld,  66  Minn.  219,  63 
N.  W.  1068. 

1.  Fort  \j.  Burch,  6  Barb.  (N.  Y.)  60; 
Butler  V.  Dunagan,  19  Tex.  559. 

Retroactive  effect. —  Acts  requiring  deeds  to 
be  recorded  have  no  retroactive  effect.  Pal- 


mer V.  Cross,  1  Sm.  &  M.  (Miss.)  48;  Jack- 
son V.  Chamberlain,  8  Wend.  (N.  Y.)  620. 
But  see  Hopping  v.  Burnam,  2  Greene  (Iowa) 
39. 

The  rule  of  the  Spanish  law  by  which  a 
verbal  sale  of  immovable  property  was  valid 
was  not  rendered  nugatory  in  Missouri  by 
the  act  of  Oct.  1,  1804,  which  required  the 
recording  of  all  deeds.  Allen  v.  Moss,  27 
Mo.  354. 

2.  Hundley  v.  Mount,  8  Sm.  &  M.  (Miss.) 
387. 

3.  Downs  r.  Yonge,  17  Ga.  295.  But  where 
by  legislative  act  registration  has  been  sub- 
stituted for  livery  of  seizin  it  has  been  de- 
cided that  the  legal  estate  will  not  pass  to 
the  grantee  unless  a  deed  has  been  registered. 
Patton  V.  Reily,  18  Fed.  Cas.  No.  10,838, 
Brunn.  Col.  Cas.  180,  Cooke  (Tenn.)  119. 
Compm-e  Hogan  v.  Strayhorn,  65  N.  C.  279. 
So  the  legal  title  will  not  be  vested  in  the 
grantee  imtil  a  deed  is  registered,  where  it 
is  provided  by  statute  that  no  conveyance  of 
land  shall  be  good  and  available  in  law  un- 
less registered.  Vinson  v.  Huddleston,  Cooke 
(Tenn.)  254.  See  Hanington  v.  McFadden, 
2  N.  Brunsw.  153. 

In  Louisiana  a  grantee  is  not  exempted 
from  seeing  that  his  conveyance  is  registered 
by  an  act  which  requires  notaries  to  cause  all 
instruments  to  be  registered  which  are  passed 
before  them  and  which  by  law  ought  to  be 
registered.    Crear  v.  Sowles,  2  La.  Ann.  597. 

4.  Elliott  v.  Pearce,  20  Ark.  508 ;  Brown  V. 
Cady,  11  Mich.  535;  Hastings  German- Ameri- 
can Bank  v.  White,  38  Minn.  471,  38  N.  W. 
361;  Bledsoe  v.  Wiley,  7  Humphr.  (Tenn.) 
507;  Rainey  v.  Gordon,  6  Humphr.  (Tenn.) 
345. 

Further  as  to  curative  acts  see  Acknowl 
EDGMENTS,  1  Cyc.  609;  Constitutional  Law, 
8  Cyc.  1023  et  seq. 

5.  Butler  v.  Dunagan,  19  Tex.  559. 
Where,  however,  a  statute  provided  for  the 

registration  of  copies  of  registered  deeds  and 
was  intended  only  as  a  temporary  act  to  be 
limited  to  then  existing  registrations,  it  should 
not  be  extended  so  as  to  permit  of  the  regis- 
tration of  copies  of  subsequently  registered 
deeds.  Rogers  v.  Campbell,  6  Humphr. 
(Tenn.)  340.  And  where  the  recording  of  a 
deed  executed  outside  the  state  was  not  au- 
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interest  is  ])rovided  by  statute  it  lias  been  decided  tliat  Biicli  remedy  is  exclusive 
and  that  a  suit  will  not  lie  in  cjuity  to  compel  such  recording." 

E.  Place —  1.  In  General.  A  deed  may  be  properly  recoi'ded  in  tlie  wjunty 
in  which  the  land  lies.''  liut  where  the  grantees  live  in  different  counties  it  lias 
been  held  that  a  registration  of  the  deed  in  a  county  where  only  one  resides  is 
insufficient  under  a  statute  which  provides  that  a  deed  of  land  may  be  registered 
in  the  county  in  which  the  proprietor  resides.*^  Again  the  division  by  statute  of 
a  county  into  two  court  districts  and  the  establishment  in  the  second  disti-ict  of 
district  clerk's  offices  will  not  operate  to  allow  a  recording  of  deeds  in  the  latter 
district,  where  the  prior  law  in  res])ect  to  the  recording  of  deeds  in  such  county 
is  neither  expressly  nor  by  implication  repealed  by  such  statute.'-' 

2.  Property  in  Two  or  More  Counties.    In  the  absence  of  a  regulating  statute 
it  has  been  determined  that  a  deed  of  land  located  partly  in  two  or  more  counties 
should  be  recorded  in  each  county. 

3.  Creation  of  New  County.  A  deed  is  properly  recorded  in  the  county  in 
which  the  land  lies,  and  the  fact  that  a  statute  provides  that  a  conveyance  of  land 
shall  be  so  registered  does  not  require  that  a  deed  once  properly  recorded  shall, 
where  the  land  lies  in  another  county  as  a  result  of  a  subsequent  change  of  bound- 
aries, be  again  recorded  in  the  county  in  which  it  n:iay  happen  to  lie  as  a  result 
of  such  change.^^  And  where  a  new  county  has  not  been  organized  but  remains 
attached  to  another  county  a  deed  of  land  which  lies  in  the  new  county  is  prop- 
erly recorded  in  the  county  to  which  it  is  attached.^' 

F.  Time.  A  great  lapse  of  time  between  the  execution  of  a  deed  and  the 
recording  of  the  same  without  any  explanatory  circumstances  may  exhibit  such  a 
gross  irregularity  as  to  show  that  it  was  not  a  properly  recorded  deed.-*^  And 


thorized  prior  to  a  certain  act  admitting  such 
deeds  to  record  it  has  been  decided  that  rec- 
ords of  such  deeds  before  the  law  was  passed 
were  not  thereby  legalized.  Townsend  %. 
Downer,  27  Vt.  119. 

6.  Ayers  v.  Ayers,  8  Pa.  Dist.  734. 

7.  Whitaker  v.  Blair,  3  J.  J.  Marsh.  (Ky.) 
236;  Garrison  v.  HaydoUj  1  J.  J.  Marsh. 
(Ky.)  222,  19  Am.  Dec.  70;  Hawley  v.  Bul- 
lock, 29  Tex.  216.  But  see  Taylor  v.  Bush, 
5  T.  B.  Mon.  (Ky.)  84,  holding  that  where 
a  husband  and  wife  acknowledge  a  deed  in 
the  county  of  their  residence,  but  which  is 
not  the  county  in  which  the  land  lies,  the 
deed  should  be  recorded  in  the  former  county. 

In  Virginia  it  is  decided  in  an  early  case 
that  the  clerk  of  a  county  or  corporation  has 
no  authority  to  admit  to  record  a  deed  which 
does  not  convey  land  lying  in  his  county  or 
corporation.    Pollard  r.  Lively,  2  Graft.  216. 

8.  Watson  v.  Dobbins,  29 '  Fed.  Cas.  No. 
17,281,  Brunn.  Col.  Cas.  233,  Cooke  (Tenn.) 
359. 

9.  Deaton  v.  Burcliart,  59  Miss.  144. 

10.  Under  the  statute  in  some  states  such 
a  deed  may  be  recorded  in  eitlier  county. 
Conn  V.  Ma'nifee,  2  A.  K.  Marsh.  (Ky.)  396, 
12  Am.  Dec.  417;  Wilt  v.  Cutler,  38  Mich. 
189;  Perry  v.  Clift,  (Tonn.  Ch.  App.  1899) 
54  K.  W.  121  ;  Hancock  v.  Tram  Lumber  Co., 
G.5  Te.\-.  22,'");  Miittfeld  v.  fluntington,  17  Tex. 
Civ.  Ap)).  716,  43  S.  W.  53. 

11.  (Jcorrjia. —  Kcimcdy  v.  Harden,  92  Ga. 
230,  18  S.  E.  542. 

MinncKola. — Van  JVIetcr  v.  Kniglit,  32  Minn. 
205,  20  N.  W.  142. 

MiNsinsippi. —  llar])er  v.  Tai)l('y,  35  Miss. 
500. 
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Pennsylvania. —  Oberholtzer's  Appeal,  124 
Pa.  St.  5S3,  17  Atl.  143,  144.  But  see  Scott 
V.  Leather,  3  Yeates  184. 

Virginia. —  Horsley  V.  Garth,  2  Graft.  471, 
44  Am.  Dec.  393. 

United  states. —  Ludlow  v.  Clinton  Line  R. 
Co.,  15  Fed.  Cas.  No.  8,600,  1  Flipp.  25.  But 
see  McKeen  v.  Delancy,  5  Cranch  22,  3  L.  ed. 
25  [affirming  7  Fed.  Cas.  No.  3,750,  1  Wash. 
525] ;  Simms  v.  Read,  22  Fed.  Cas.  No.  12,870, 
1  Brunn.  Col.  Cas.  219,  Cooke  (Tenn.)  .345. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  223.  But 
see  Jackson  v.  Rice,  3  Wend.  (N.  Y.)  180, 
20  Am.  Dec.  683. 

12.  California. —  Green  v.  Green,  103  Cal. 
108,  37  Pae.  188. 

Georgia. —  Whiddon  v.  Williams  Lumber 
Co.,  98  Ga.  700,  25  S.  E.  770. 

Louisiana. —  Chambers  v.  Hanev,  45  La. 
Ann.  447,  12  So.  621;  Hayden  v.  Nutt,  4 
La.  Ann.  65. 

Minnesota. —  Koerper  v.  St.  Paul,  etc.,  R. 
Co.,  40  Minn.  132,  41  N.  W.  656. 

Missouri. —  Smith  v.  Madison.  67  Mo.  694>. 

Texas. —  Frizzell  v.  Johnson,  30  Tex.  31; 
McKissiek  r.  Colquhoun,  18  Tex.  148. 

Vermont. —  Brown      Edson,  23  Vt.  435. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  224. 

13.  Smitli  r.  Anderson,  33  Minn.  25,  21 
N.  W.  841;  Hill  v.  Sanders,  4  Rich.  (S.  C.) 
521,  55  Am.  Dec.  696;  Baker  r.  Beck.  74  Tex. 
562,  12  S.  W.  229;  Lumpkin  r.  IMuncey,  60 
'JVx.  311,  17  S.  W.  732.  Compare  Meagher 
r.  Drurv,  (Iowa  1892)  53  N.  W.  313  [re- 
rrrncd  in  89  Iowa  30(),  56  N.  W.  531]. 

14.  Lonnwoitli  r.  CJlosc,  15  Fed.  Cns.  No. 
8,489,  1  Mcl^<an  282,  where  tlie  deed  w.as 
('X(>ciite<l  111  1809  but  not  recorded  until  1835. 
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where  tlie  statute  expressly  declares  that  a  deed  shall  be  recorded  within  a  certain 
time  there  slionld  be  a  coin|)liance  therewith.'^  So  if  a  deed  of  a  subsequent 
purchaser  is  not  recorded  within  the  time  prescribed  by  statute  he  cannot  take 
advantage  of  the  faihire  of  a  prior  purchaser  to  record  his  deed  in  compliance 
with  the  statute,  but  if  the  latter  first  records  his  deed  he  will  have  the  better 
title.'"  Again  the  registry  book  is  the  best  evidence  of  the  date  when  a  deed  was 
registered." 

G.  Sufficiency.  The  registration  or  recording  of  a  deed  will  not  be  rendered 
inoperative  by  reason  of  sliglit  and  iunnaterial  mistakes  therein.'^    And  if  a  deed 


15.  Indiana.— v.  Hall,  2  Ind.  5.56,  54 
Am.  Dee.  460. 

Kentucky. —  Edwards  r.  Haiina,  5  J.  J. 
Marsh.  18;  Taylor  v.  Shields,  5  Litt.  295; 
Winlock  V.  Hardy,  4  Litt.  272.  And  see 
Applegate  u.  Gracy.  2  Dana  215. 

North  Carolina. — Benzien  v.  Lenoir,  5  N.  C. 
■194. 

Pennsylvania. —  Hnltz  r.  Ackley,  63  Pa. 
St.  142. 

Tennessee. — -Evans  v.  Wells,  7  Humphr. 
559. 

England. —  Chadwick  v.  Turner,  34  Beav. 
634,  34  L.  J.  Ch.  356  {affirmed  in  L.  R.  1  Ch. 
310,  12  Jur.  N.  S.  239,  35  L.  J.  Ch.  349, 
14  L.  T.  Rep.  N.  S.  8G,  14  Wkly.  Rep. 
491]. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  225. 

A  deposit  for  record  may  be  sufficient  if 
made  before  the  expiration  of  the  time,  al- 
though the  deed  is  not  recorded  until  after 
the  time  has  expired.  Dubose  v.  Young,  10 
Ala.  365;  jMcGregor  r.  Hall,  3  Stew.  &  P. 
(Ala.)  397;  Gill  v.  Fauntleroy,  8  B.  Mon. 
(Ky.)  177:  Harrold  v.  Simonds,  9  Mo.  326; 
Hughes  r.  Powers,  99  Tenn.  480,  42  S.  W.  1. 
But  see  Moore  v.  Collins,  15  N.  C.  384.  And 
where  a  deed  was  delivered  for  record  by  the 
grantee's  agent  who  without  authority  subse- 
quently directed  its  return  it  was  decided  that 
its  operation  as  a  recorded  instrument  was 
not  affected  by  such  act.  Parrish  v.  Mahany, 
10  S.  D.  276,  73  N.  W.  97,  66  Am.  St.  Rep. 
715. 

A  subsequent  conveyance  may  take  priority 

when  recorded  over  a  prior  unrecorded  deed, 
in  the  absence  of  any  notice  of  the  latter. 
■\yhite  ;•.  Interstate  Bldg.,  etc.,  Assoc.,  106 
Ga.  146,  32  S.  E.  26;  Wise  i'.  Mitchell,  100 
Ga.  614,  28  S.  E.  382. 

A  statute,  that  a  deed  noted  for  registration 
shall  be  considered  as  registered  at  the  time 
it  is  so  noted  is  held  not  to  apply  where 
the  deed  is  noted  but  with  instructions  not 
to  record  imtil  further  notice.  Turberville  i'. 
Fowler.  101  Tenn.  88,  46  S.  W.  577. 

Authentication  of  a  clerk  to  a  deed  lodged 
for  record  after  the  time  prescribed  is  no 
evidence  of  its  execution.  William  r.  Wilson, 
4  Dana  (Kv. )  507.  Compare  Ross  t'.  Clore, 
3  Dana  (Ky.)  189. 

In  computing  the  time  the  day  of  the  date 
of  the  deed  should  be  excluded  and  the  word 
'■  month "'  construed  as  meaning  a  calendar 
month.  Pyle  v.  Maulding,  7  J.  J.  Marsh. 
(Ky.)  202. 

16.  Draper  i\  Bryson,  17  Mo.  71,  57  Am. 
Dec.  257. 


17.  Doe  V.  Falls,  10  N.  Brunsw.  540. 

Where  deeds  of  different  dates  were  regis- 
tered on  the  same  day  and  hour  it  has  been 
decided  that  the  numbers  placed  upon  such 
deeds  in  registering  them  were  to  be  re- 
garded as  indicating  which  was  first  regis- 
tered. Neve  V.  Pennell,  2  Hem.  &  M.  170, 
33  L.  J.  Ch.  19,  9  L.  T.  Rep.  N.  S.  285,  11 
Wkly.  Rep.  986. 

The  time  and  even  the  hour  at  which  a  deed 
is  delivered  to  the  proper  officer  for  registra- 
tion may  be  shown  by  parol  evidence.  Cook 
r.  Hall,  6  111.  575  ;  Metts  v.  Bright,  20  N.  C. 
311,  30  Am.  Dec.  683. 

18.  Hughes  r.  Debnam,  53  N.  C.  127. 

An  omission  to  copy  seals  of  the  parties 
(Smith  V.  Dall,  13  Cal.  510)  or  of 'publiy 
officials  (Hadden  r.  Earned,  87  Ga.  634,  13 
S.  E.  806;  Griffin  v.  Sheffield,  38  Miss.  359, 
77  Am.  Dec.  640;  Thorn  v.  Mayer,  12  Misc. 
(N.  Y.)  487,  33  N.  Y.  Suppl.  664)  will  not 
be  material. 

An  omission  of  the  name  of  one  of  the 
grantors  will  not  vitiate.  Garrard  v.  Davis, 
53  Mo.  322. 

Clerical  mistakes  in  transcribing  do  not 
make  the  record  ineffectual.  Sis  v.  Boarman, 
11  App.  Cas.  (D.  C.)  116;  Wyatt  r.  Barwell, 
19  Ves.  Jr.  435,  13  Rev.  Rep.  236. 

Discrepancy  in  the  dates  of  a  deed  and  the 
certificates  of  a  clerk  of  record,  evidently  due 
to  a  clerical  error,  will  be  disregarded,  when 
the  certificate  is  otherwise  sufficient.  Dur- 
rence  r.  Northern  Nat.  Bank,  117  Ga.  385,  43 
S.  E.  726. 

Entry  of  times  when  deed  was  recorded. — 
A  provision  requiring  such  entry  has  been 
held  directory  merely  where  there  is  no  ques- 
tion of  rights  dependent  on  priority  of  record. 
Thorn  v.  Maj'er,  12  Misc.  (N.  Y.)  487,  33 
N.  Y.  Suppl.  664. 

That  a  portion  of  the  record  is  printed  in- 
stead of  written  does  not  render  the  record 
defective.  Maxwell  v.  Hartmann,  50  Wis. 
660,  8  N.  W.  103. 

The  index  is  not  an  essential  part  of  the 
record  (Chatham  v.  Bradford,  50  Ga.  327,  15 
Am.  Rep.  092),  and  an  omission  to  index  the 
name  of  a  grantor  is  not  a  material  error 
(Hodgson  r.  Lovell,  25  Iowa  97,  95  Am.  Dec. 
775;  McHenry  v.  Stockwell,  2  Del.  Go.  (Pa.) 
57). 

Transcribing  into  the  wrong  book  by  either 
the  recorder  or  his  clerk  will  not  vitiate. 
Durrenee  v.  Northern  Nat.  Bank,  117  Ga.  385, 
43  S.  E.  726;  Clader  v.  Thomas,  89  Pa.  St. 
343.  See  also  Conklin  v.  Hinds,  16  Minn. 
457. 
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is  incorrectly  recorded  tlic  party  claiming  under  it  is  not  conclnded  tliercby,  bnfc 
may  introduce  in  evidence  the  ori<^inal  deed,  or  if  lost,  parol  evidence  of  its  cjm- 
teiits.^'*  But  a  deed,  altliough  actually  transcribed  on  the  record,  is  not  recorded 
where  there  lias  been  no  proper  proof  of  its  execution  as  required  by  law.^'  And 
a  court  cannot  make  a  valid  registry  of  a  deed  in  any  other  manner  than  that  pre- 
scribed by  statute.'^^  Again  where  a  deed  is  delivered  to  the  clerk  of  one  district 
of  a  county  or  to  his  deputy  without  instructions  this  is  prima  fo^cie  a  delivery 
for  record  in  such  district.^^  And  where  a  deed  has  been  properly  recorded  the 
title  of  the  grantee  is  not  affected  by  the  destruction  of  the  record  of  the  deed.^ 

V.  CONSTRUCTION  AND  OPERATION. 
A.  General  Rules  of  Construction —  l.  Application  to  Deeds  in  General  — 
a.  What  Law  Governs.  The  law  of  the  state  where  the  land  is  situated  governs 
the  construction  of  a  deed.^*  It  is  decided,  however,  that  the  law  of  the  place  of 
execution  controls,^^  and  determines  the  construction  of  a  deed  containing  a  cove- 
nant of  seizin     or  a  covenant  of  warranty,^'  or  whether  the  terms  used  in  a 


Two  deeds  on  one  piece  of  paper. —  Where 
two  deeds  were  so  drawn  and  registered  at 
the  same  time  but  only  one  certificate  of 
registry  and  one  number  were  indorsed  it  has 
been  decided  that  the  fact  that  both  deeds 
were  registered  may  be  proved  by  the  registry 
book.    Doe  v.  McCulley,  8  N.  Brunsw.  194. 

Use  of  "  ditto  marks  "  may  be  sufficient  to 
indicate  the  date  of  the  receipt  of  a  deed 
for  record.  Huglies  v.  Powers,  99  Tenn.  480, 
42  S.  W.  1. 

19.  Gaston  v.  Merriam,  33  Minn.  271,  22 
N.  W.  614. 

20.  Keeeh  f.  Enriquez,  28  Fla.  597,  10  So. 
91.  See  Reg.  v.  Middlesex,  1  E.  &  E.  322,  5 
Jur.  N.  S.  98,  28  L.  J.  Q.  B.  77,  7  Wkly. 
Rep.  64,  102  E.  C.  L.  322;  Doe  v.  Rideout,  8 
N.  Brunsw.  502. 

Re-registration  and  its  effect. —  "\^Tiere  a 
statute  requires  that  the  judge  of  the  court 
before  whose  clerk  an  acknowledgment  was 
made  shall  certify  to  the  official  character  of 
that  clerk  and  a  registration  is  ineffectual  be- 
cause of  the  want  of  such  certification,  a 
re-registration  with  the  proper  certificate  will 
take  efTeet  as  to  the  grantor's  creditors  from 
the  date  such  amended  deed  is  noted  for  regis- 
tration and  does  not  relate  back.  Citizens' 
Bank  v.  MeCarty,  99  Tenn.  469,  42  S.  W. 

4.  Compare  Bernhardt  r.  Brown,  122  N.  C. 
587,  29  S.  E.  884,  65  Am.  St.  Rep.  725. 

Where  it  is  provided  by  statute  that  a 
register's  copy  of  a  deed  from  his  books  shall 
be  receiv'd  in  evidence,  although  it  shall  "  not 
appear  by  such  copy  that  the  probate  had 
been  registered  with  the  original  deed  "  such 
a  copy  is  not  thereby  admissible  in  the  ab- 
sence of  ])roof  by  other  evidence  that  such 
probata  has  been  registered.  Mclver  t".  Rob- 
ertson, 3  Yerg.  (Tenn.)  84. 

21.  Caldwell  v.  Head,  17  Mo.  561. 

22.  I'.eaver  v.  Frick  Co.,  53  Ark.  18,  13 

5.  W.  134. 

23.  Addis  r.  Graham,  88  Mo.  197. 

24.  (icorqia. —  Brown  V.  Ransey,  74  Ga. 
210. 

Indiana, —  Fisher  v.  Parry,  08  Tnd.  465'. 

Louiiiana. —  (^nssidy'a  Succession,  40  La. 
Ann.  827,  5  So.  292 ;  Tvarenden's  Succession, 
SO  L«.  Ann.  952,  3  So.  219. 
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Nebraska. —  Riley  v.  Borroughs,  41  Xebr. 
290,  59  N.  W.  929. 

Vermont. —  Tillotson  v.  Pritehard,  60  Vt. 
94,  14  Atl.  302,  0  Am.  St.  Rep.  95. 

See  10  Cent.  Dig.  tit.  "Deeds,"  §  229. 

Especially  is  this  true  where  it  is  apparent 
that  such  law  was  in  the  mind  of  the  grantor. 
Brown  v.  Ransey,  74  Ga.  210. 

A  deed  is  also  prima  facie  executed  ac- 
cording to  such  law,  although  the  law  of  the 
place  of  actual  execution  may  be  shown  to 
establish  its  validity.  Freeman  v.  Crout,  1 
Wyo.  361. 

Where  the  interpretation  of  a  deed  of  trust 

is  necessary  to  determine  the  rights  and  lia- 
bilities of  parties,  in  an  action  for  account- 
ing for  rents  and  profits  thereunder  of  lands 
in  the  District  of  Columbia,  regard  should  be 
had  to  the  laws  of  Maryland  in  force  in  the 
District  of  Columbia.  Talbott  v.  Chester,  2 
Chest.  Co.  Rep.  (Pa.)  57. 

25.  Crosby  i:  Davis,  2  Pa.  L.  J.  Rep.  403, 
4  Pa.  L.  J.  193,  holding  that  the  meaning 
of  the  language  of  a  deed  where  it  is  exe- 
cuted and  is  to  operate  should  be  assigned 
to  it. 

A  grant  from  the  Mexican  government  to 
"  heirs "  of  a  decedent,  made  in  1827,  can 
inure  only  to  such  persons  as  were  heirs 
according  to  the  civil  law  which  was  in  force 
in  Mexico  at  that  time.  McGahan  v.  Baylor, 
32  Tex.  789. 

Law  in  force  at  time  of  execution  governs. 
Frame  v.  Humphreys,  104  Mo.  336,  04  S.  W. 
116. 

Where  an  instrument  was  executed  in  a 
common-law  state  in  the  form  of  a  mortgage, 
part  of  fhc  property  being  situated  there, 
it  will  be  presumed  that  a  mortgage  was 
intended,  but  it  will  not  include  property  in 
another  .state,  although  embraced  in  the  deed, 
r.ernard  r.  Scott,  12  La.  Ann.  489. 

But  an  intention  that  a  deed  should  take 
effect  in  a  state  oilier  than  that  of  its  exo- 
cution  vvili  govern  its  construction.  Tillman 
■('.  Mosely.  14  La.  Ann.  710. 

26.  Jackson  r.  Greene,  112  Tnd.  311,  14 
N.  K.  80. 

27.  Cniig  V.  Donovan,  63  Tnd.  513. 

A  covenant  of  warranty  in  a  deed  convey- 
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deed  import  a  covenant  of  seizin,^^  or  a  covenant  of  warranty  running  with  the 
land  conveyed.^' 

b.  Special  Statutory  PFOvisions.  A  special  statutory  provision,  from  whicli  a 
deed  derives  all  its  validity,  will  be  construed  into  and  with  tlie  deed.^" 

e.  Intention  of  Parties  in  General  —  (i)  Statement  of  Rule.  The  object 
in  construing  a  deed  is  to  ascertain  the  intention  of  the  parties and  especially 
tliat  of  the  grantor  ;  ^'^  and  it  is  well  settled  that  deeds  must  be  construed  so  as  to 
effectuate  if  possible  the  intention  of  the  parties    or  of  the  grantor,^*  unless 


ing  lands  in  the  Connecticut  Susquehanna 
Purchase,  in  the  state  of  Pennsylvania,  made 
by  a  citizen  of  Pennsylvania  to  a  citizen  of 
New  York,  is  binding  on  the  party  making  it, 
notwithstanding  the  laws  of  Pennsylvania 
prohibit  the  entry  of  a  claimant  under  such 
title.    Phelps  v.  Decker,  10  Mass.  267. 

28.  Bethcll  !;.  Bethell,  54  Ind.  428,  23  Am. 
Ilep.  650. 

29.  Worley  v.  Hineman^  6  Ind.  App.  240, 
33  N.  E.  260. 

30.  Abbott  V.  Chase,  75  Me.  83. 

31.  Ferrill  v.  Cleveland,  6  Ky.  L.  Eep.  512; 
Davis  V.  Hardin,  1  Ky.  L.  Rep.  165 ;  Heingley 
V.  Harris,  1  Ky.  L.  Rep.  55 ;  Long  v.  Wagoner, 
47  Mo.  178;  Riddle  v.  Vandeventer,  26  Mo. 
500;  Wolfe  v.  Scarborough,  2  Ohio  St.  361. 

The  great  object  of  construction  is  to  de- 
termine the  intention  of  the  parties  from  the 
language  used  in  connection  with  the  sub- 
ject-matter.   Baulos  V.  Ash,  19  111.  187. 

32.  Haraner  v.  Smith,  22  Ala.  433. 

33.  Connecticut. —  Goodyear  v.  Shanahan, 
43  Conn.  204. 

Illinois. —  Batavia  Mfg.  Co.  v.  Newton 
Wagon  Co.,  91  111.  230. 

Kansa'i. —  Hale  v.  Docking,  6  Kan.  App. 
283,  51  Pac.  798  [affirmed  in  60  Kan.  856,  55 
Pac.  llOO]. 

Maine. —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458,  c  2  Atl.  933 ;  Pike  v.  Monroe,  36  Me. 
309,  58  Am.  Dec.  751;  Lincoln  v.  Wilder,  29 
Me.  169. 

Maryland.—  Peyton  v.  Ayres,  2  Md.  Ch. 
64. 

Mississippi. —  Williams  v.  Claiborne,  Sm. 
&  M.  Ch.  355. 

Missouri. —  Jennings  v.  Brizeadine,  44  Mo. 
332 ;  Biddle  v.  Vandeventer,  26  Mo.  500. 

New  Hampshire. — Winnipisseogee  Lake  Cot- 
ton, etc.,  Mfg.  Co.  V.  Perley,  46  N.  H.  83. 

Neio  Jersey. —  Huyler  v.  Atwood,  26  N.  J. 
Eq.  504  [affirmed  in  28  N.  J.  Eq.  275]  ;  Mor- 
ris Canal,  etc.,  Co.  v.  Matthiesen,  17  N.  J. 
Eq.  385. 

New  York. —  Harriot  v.  Harriot,  25  N.  Y. 
App.  Div.  245,  49  N.  Y.  Suppl.  447 ;  Richards 
V.  North  West  Protestant  Dutch  Church,  20 
How.  Pr.  317. 

North  Carolina. —  Barnes  V.  Haybarger,  53 
N.  C.  76. 

Ohio. —  Wolfe  v.  Scarborough,  2  Ohio  St. 
361. 

Oregon. —  Hahn  v.  Baker  Lodge  No.  47,  21 
Greg.  30,  27  Pac.  166,  28  Am.  St.  Rep.  723, 
13  L.  R.  A.  158. 

Pennsylvania. —  Watters  r.  Bredin,  70  Pa. 
St.  235;  Davis  V.  Martin,  8  Pa.  Super.  Ct. 


133;  Snowden  v.  Cavenaugh,  10  Kulp  1; 
Mergenthaler's  Appeal,  15  Wkly.  Notes  Cas. 
441 ;  Crosby  v.  Davis,  2  Pa.  L.  J.  Rep.  403, 

4  Pa.  L.  J.  193. 

Vermont. —  Mills  v.  Catlin,  22  Vt.  98. 
Virginia. —  Perkins  v.  Dickinson,  3  Gratt. 
335. 

W est  Virginia. —  Gibney  v.  Fitzsimmons,  45 
W.  Va.  334,  32  S.  E.  189. 

United  States. —  Thomas  v.  Hatch,  23  Fed. 
Cas.  No.  13,899,  3  Sumn.  170. 

England. —  Goodtitle  v.  Bailey,  Cowp.  597  ; 
Cholmondeley  v.  Clinton,  2  Jac.  &  W.  1,  22 
Rev.  Rep.  84;  Sidebotham  v.  Knott,  26  L.  T. 
Rep.  N.'S.  720,  20  Wkly.  Rep.  415.  See  Solly  r. 
Forbes,  2  B.  &  B.  38,  4  Moore  C.  P.  448,  22 
Rev.  Rep.  641,  6  E.  C.  L.  27. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  231. 

Rule  applies,  although  the  deed  be  inarti- 
ficially  drawn.  Nixon  v.  Carco,  28  Miss.  414. 
See  French  v.  Brewer,  9  Fed.  Cas.  No.  5,096. 

5  Wall.  Jr.  346. 

Deeds  for  pews,  vaults,  or  houses  are  within 
the  rule.  Richards  v.  North  West  Protestant 
Dutch  Church,  20  How.  Pr.  (N.  Y.)  317. 

Generality  of  words  in  a  release  will  be  re- 
strained by  parties'  intention.  Upton  v.  Up- 
ton, 1  Dowl.  P.  C.  400'.  See  also  London, 
etc.,  R.  Co.  V.  Blackmore,  L.  R.  4  H.  L.  610, 
39  L.  J.  Ch.  713,  23  L.  T.  Rep.  N.  S.  504,  19 
Wkly.  Rep.  305 ;  Lyall  v.  Edwards,  6  H.  &  N. 
337,  30  L.  J.  Exeh.  193. 

Grants  of  rooms  or  apartments  in  a  build- 
ing are  within  the  rule.  Hahn  v.  Baker 
Lodge  No.  47,  21  Oreg.  30,  27  Pac.  166,  28 
Am.  St.  Rep.  723,  13  L.  R.  A.  158. 

If  intention  cannot  be  effectuated  in  one 
form  it  must  be  in  another,  if  by  law  it  may. 
Goodtitle  v.  Bailey,  Cowp.  597.  And  see 
Richardson  v.  Palmer,  38  N.  C.  212. 

Matter  not  intended  by  one  party  to  be 
included,  although  taken  into  account  by  the 
other,  will  be  excluded.  Hopper  v.  Smyser, 
90  Md.  363,  45  Atl.  206. 

Release  of  land  is  not  construed  according 
to  intention  of  parties,  but  being  a  common- 
law  conveyance  is  construed  according  to  its 
terms.  Aekerman  v.  Vreeland,  14  N.  J.  Eq. 
23. 

Secret  unexpressed  intention  Avill  not  be 
permitted  to  vary  the  deed  or  change  its 
meaning  where  the  language  used  leaves  no 
room  for  doubt.  Hoyt  v.  Ketcham,  54  Conn. 
60,  5  Atl.  606. 

34.  Hamner  v.  Smith,  22  Ala.  433;  Lin- 
coln V.  Wilder,  29  Me.  169;  Bruensmann  v. 
Carroll,  52  Mo.  313;  Uhl  v.  Ohio  River  R.  Co., 
51  W.  Va.  106,  41  S.  E.  340. 

[V,  A,  1,  e,  (l)] 
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inconsistent  with  settled  rules  of  law^**  or  of  some  principle  of  law/'*  or  in  viola- 
tion thei-eof/^  or  in  violation  of  some  rule  of  ])roperty,'*  or  there  are  expresfeions 
in  the  deed  which  positively  forhid  it''"  or  render  it  impossible.'*^' 

(ii)  liuLE  Applied.  In  ascertaining  whether  the  parties  thereto  intended 
that  an  instrument  should  operate  as  a  conveyance  or  a  license/^  as  a  conveyance 
subject  to  a  lien  for  the  purchase-price,"^  as  a  conveyance  with  a  reservatiou  of  a 
life-interest  and  not  a  conditional  sale,^'  as  a  deed  or  a  mere  condition  conveyinr/ 
an  interest  after  the  time  fixed  for  performance,^  as  a  deed  or  an  acknowledg- 
ment of  an  equitable  title,*''  as  a  deed  or  a  power  of  attorney,*"  as  a  deed  or  a 
testamentary  disposition  of  land,*''  as  a  deed  or  merely  an  equitable  right  to  have 
a  deed  executed  upon  the  title  being  cleared,*^  as  a  grant  or  a  deed  of  partition," 
as  a  deed  or  an  executory  contract,^*'  the  existence  or  non-existence  of  the  requi- 


35.  Williams  r.  Claiborne,  Sm.  &  M.  Cli. 
(Miss.)  S55;  Harriot  v.  Harriot,  25  N.  Y. 
App.  Div.  245,  49  N.  Y.  Suppl.  447.  See 
also  Biddle  v.  Vandeventer,  26  Mo.  500. 

Must  be  as  near  the  intention  as  the  rules 
of  law  will  admit.  Crosby  v.  Davis,  2  Pa. 
L.  J.  Rep.  430,  4  Pa.  L.  J.  193.  And  see 
Goodtitle  v.  Bailey,  Cowp.  597. 

The  state  of  the  law  at  the  date  of  the  deed 
may  be  considered  in  determining  the  mean- 
ing and  operation  of  its  words.  Hamlen  v. 
Keith,  171  Mass.  77,  50  N.  E.  462. 

36.  Pentland  v.  Stokes,  2  Ball  &  B.  73. 

37.  Hamner  v.  Smith,  22  Ala.  433 ;  Pike  v. 
Munroe,  36  Me.  309,  58  Am.  Dec.  751.  Even 
though  the  law  prevents  its  being  carried  into 
effect,  thvi  clearly  expressed  intention  of  the 
parties  v^'ill  stand.  Deering  v.  Long  Wharf, 
25  Me.  31. 

38.  Gibnev  r.  Fitzsimmons,  45  W.  Va.  334, 
32  S.  E.  189'. 

39.  Peyton  i\  Ayres,  2  Md.  Ch.  64;  Bryan 
V.  Spires,  3  Brewst.  (Pa.)  580,  1  Leg.  Gaz. 
(Pa.)  191. 

40.  Wolfe  r.  Scarborough,  2  Ohio  St.  361. 

41.  When  a  conveyance  and  not  a  license. 
—  Bracken  v.  Rushville,  etc..  Gravel  Road 
Co.,  27  Ind.  346;  Steinbach  v.  Stewart,  11 
Wall.  (U.  S.)  566,  20  L.  ed.  56. 

When  license  not  exclusive  not  a  grant. — 
Newby  v.  Harrison,  1  Johns.  &  H.  393,  4 
L.  T.  Rep.  N.  S.  397,  9  Wkly.  Rep.  849  [af- 
firmed in  4  L.  T.  Rep.  N.  S.  424]. 

42.  Williams  v.  Smith,  60  S.  W.  940,  22 
Ky.  L.  Rep.  1439. 

43.  Sibley  v.  Somers,  62  N.  J.  Eq.  595,  50 
Atl.  321. 

44.  Dunaway  v.  Day,  163  Mo.  415,  63  S.  W. 
731. 

■    45.  Weinrich  v.  Wolf,  24  W.  Va.  299. 

46.  Burrow  r.  Terre  Plaute,  etc.,  R.  Co., 
107  Ind.  432,  8  N.  E.  107. 

47.  Kclh'V  V.  Shinier,  152  Ind.  290,  53 
N.  ]<:.  233; 'Billings  V.  Warren,  21  Tex.  Civ. 
App.  77,  ■"()  S.  \V.  025;  Jell'ries  v.  Alexander, 
8  H.  L.  Cum.  5!)  I,  7  Jur.  N.  S.  221,  31  L.  J. 
Ch.  9,  2  l>.  T.  Uc]).  N.  S.  708.  See  Beuham 
V.  Newell,  24  L.  J.  Cli.  424,  3  Wkly.  Rep. 
333. 

48.  Cooper  r.  Maylield,  (Tex.  Civ.  App. 
1900)  57  S.  W.  48  \a/fi,rmcd  in  94  Tex.  107, 
58  S.  W.  6271. 

49.  Den  v.  {!ani|),  19  N.  .1.  L.  148. 

50.  What  constitutes  a  present  convey- 
ance and  not  an  executory  contract. —  An 
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instrument  in  the  foi-m  of  a  general  war- 
ranty deed  is  not  converted  into  a  contract 
for  a  deed  by  words  binding  the  grantors  to 
convey  "  at  some  time  as  soon  as  said  deed 
could  be  made."  Rust  v.  Goff,  94  Mo.  511,  7 
S.  W.  418.  And  a  deed,  signed,  sealed,  ac- 
knowledged, delivered,  and  recorded,  is  an 
executed  contract,  although  the  agreement 
for  services,  which  constituted  part  of  tlia 
consideration,  is  a  continuing  contract  during 
the  lives  of  the  grantor  and  his  wife.  Perry 
V.  Scott,  51  Pa.  St.  119.  So  the  fact  that 
the  consideration  is  to  be  paid  in  the  future 
does  not  prevent  an  agreement  for  the  sale  of 
land  from  constituting  an  executed  convey- 
ance passing  present  title.  Bortz  v.  Bortz, 
48  Pa.  St.  382,  86  Am.  Dec.  603.  And  where 
possession  is  taken  under  "  articles  of  agree- 
ment "  to  convey,  and  the  operative  words  are 
those  of  present  grant,  and  there  is  neither 
by  expression  nor  implication  any  agreement 
or  necessity  of  future  assurance,  the  instru- 
ment is  a  present  conveyance  of  title.  Garver 
V.  McNulty,  39  Pa.  St.  473.  Again  the  in- 
tention should  be  clearly  manifest  to  make 
an  instrument  an  executory  contract,  by  a 
covenant  of  further  assurance.  Ogden  v. 
Brown,  33  Pa.  St.  247.  And  a  conveyance  of 
one-sixth  j)art  of  the  said  tract,  or  so  much 
thereof  as  may  be  recovered  in  this  suit "  is 
a  present  conveyance  and  not  executory. 
Gray  v.  Packer,  4  Watts  &  S.  (Pa.)  17.  So 
an  instrument  which  contains  all  the  requi- 
sites of  a  conveyance  of  land  will  be  none 
the  less  such  a  deed  because  it  partakes  of 
the  nature  of  a  contract  of  sale.  American 
Emigrant  Co.  v.  Clark,  02  Iowa  182,  17  N.  W. 
>483;  Williams  v.  Paine,  169  U.  S.  55.  18 
S.  Ct.  279,  42  L.  ed.  658.  And  if  a  deed  con- 
veys an  entire  interest,  and  an  added  stipu- 
lation obligating  the  grantors  to  make  a  full 
and  bona  fide  title,  the  Latter  clause  does  not 
make  the  instrument  a  mere  executory  agree- 
ment to  convey  a  title.  McCov  v.  Pease.  17 
Tex.  Civ.  App!  303,  42  S.  W.  059.  There  is 
also  an  i'bsolute  conveyance  of  an  equal  un- 
divided interest  in  lands  where  apt  words 
of  conveyance  arc  used,  based  upon  a  con- 
sideration exi)resse(l  and  the  land  is  described, 
aUliougli  there  is  a  proviso  "  that  said  league 
of  land  shall  be  divided  eqtially,  according  to 
quality  .•nd  quantity,  ...  as  soon  as  jios- 
sible ''  (Henderson  r.  Beaton,  1  Tex.  Unrcp. 
Cas.  17,  22)  ;  itnd  a  title  is  conveyed  under 
words  of  bargain  and  sale  with  a  further 
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site  formalities,  the  use  or  non-use  of  apt  and  proper  words  of  conveyance,  the 
use  or  non-use  or  the  lack  of  necessity  for  the  use  of  expressions  of  future  or 
farther  assurance,  the  scope  and  subject-matter  of  the  instrument,  coupled  with 
the  object  or  purpose  evidently  to  be  accomplished,  as  manifested  or  deducible 
by  a  reasonable  interpretation  of  the  instrument  itself  in  its  entirety,  or  as  aided 
by  contemporaneous  agreements  which  are  properly  within  the  rules  of  construc- 


pvomise  to  make  anotlier  conveyance  when 
the  patent  to  the  land  issues  (Owen  v.  New 
York,  etc.,  Land  Co.,  11  Tex.  Civ.  App.  2S4, 
32  S.  W.  189).  Again  a  deed  in  the  usual 
form  of  a  deed  of  bargain  and  sale  is  a  con- 
veyance executed,  even  though  the  grantor 
covenants  "  to  make  a  patent "  which  can 
only  mean  to  obtain  one  and  deliver  it.  Wil- 
lis "r.  Bucher,  30  Fed.  Cas.  No.  17,769,  3 
Wash.  309. 

What  constitutes  an  executory  contract  and 
not  a  present  conveyance. —  Where  the  entire 
instrument  and  a  contemporaneous  agreement 
show  that  a  title  bond  was  intended,  there 
is  no  conveyance  in  prcesenti  (Chapman  v. 
Glassell,  13 'Ala.  50,  48  Am.  Dec.  41)  ;  and 
only  such  a  bond  or  agreement  to  convey 
exists  where  such  intent  is  evidenced  by  con- 
struing all  the  provisions  of  the  instrument 
together  (Kelly  v.  Dooling,  23  Ark.  582). 
So  where  an  "  insti-ument  in  writing  "  refers 
to  a  certain  agreement,  on  performance  of 
which  a  general  warranty  deed  was  to  be 
made,  there  is  not  a  present  conveyance.  El- 
iis  I'.  Jeans,  7  Cal.  409.  A  deed  defective  in 
some  formal  requisite  is  also  in  equity  an 
executory  contract  for  sale.  Dickinson  v. 
Glenney,  27  Conn.  104.  And  an  agreement  in 
consideration  of  intended  marriage  relating 
to  payment  of  moneys  to  a  trustee  and  for 
tonveyance  will  be  executory  until  such  pay- 
ment. Imlay  v.  Huntington,  20  Conn.  146. 
So  a  bond  to  convey  upon  payment  of  a  fixed 
sum  within  a  certain  time  and  a  lease  for  that 
time  do  not  vest  title  in  the  obligee  of  the 
bond.  Dana  v.  Petersham,  107  Mass.  598. 
The  rule  further  applies  in  determining  that 
an  instrument  is  not  of  a  testamentary  char- 
acter, nor  a  deed,  but  merely  an  executory 
agreement  to  give  property  for  maintenance. 
Dreisbach  v.  Serfass,  126  Pa.  St.  32,  17  Atl. 
■513,  3  L.  R.  A.  83G.  Again,  words  of  present 
assurance,  doth  and  hath  by  these  presents 
granted,  bargained,  sold,  and  for  ever  quit 
claim,"  etc.,  do  not  make  an  instrument  other 
than  an  executory  contract,  where  it  contains 
no  words  of  inheritance,  is  without  formal 
acknowledgment,  and  no  present  consideration 
is  given,  but  only  one  to  be  performed  in 
future.  Stewart  v.  Lang,  37  Pa.  St.  201,  78 
Am.  Dec.  414.  So  an  instrument  under  seal, 
signed  and  acknowledged  by  one  of  the  par- 
ties, and  M'hich  "grants,  bargains,  and  sells 
in  consideration  of "  a  specified  sum  "  all 
estate  real  and  personal  received  from  his 
father,"  rnd  which  also  agrees  to  execute  a 
more  .perfect  instrument  "  to-morrow  at  G," 
etc..  does  not  pass  title  (Dawson  Mc- 
Gill,  4  Whart.  (Pa.)  230)  ;  and  an  instru- 
nient  is  a  bond  for  a  title,  which,  although 
it  is  signed  and  sealed,  specifies  a  considera- 
tion and  bargains  and  sells  a  designated  part 


of  the  land,  yet  the  maker  binds  himself, 
his  heirs  or  assigns,  to  give  "  a  deed  in  fee 
simple  as  soon  as  I  or  they  can  do  it  accord- 
ing to  law"  (Wallace  v.  Wilcox,  27  Tex. 
60).  So,  even  though  the  purchase-money 
is  paid,  only  an  executory  obligation  exists 
and  no  title  is  vested  by  an  instrument  in 
the  form  of  a  deed,  which,  although  recorded, 
identifies  no  particular  tract,  but  contem- 
plates the  surveying  off  and  designation  of 
the  boundaries  as  soon  as  practicable,  and 
the  execution  of  another  deed  is  necessary, 
upon  request,  the  sale  to  be  made  good  or 
damages  to  be  paid  on  default.  Glasscock  v. 
Nelson,  26  Tex.  150.  Merely  a  bond  for  a 
title  also  exists,  where  the  grantor,  although 
reciting  that  he  has  "  sold  ana  delivered  "  cer- 
tain acres  out  of  an  unpatented  survey,  yet 
there  is  no  habendum,  reddendum,  or  war- 
ranty, and  the  maker  binds  himself  to  give  a 
good  warranty  deed  (Peterson  v.  McCauley, 
(Tex.  Civ.  App.  1894)  25  S.  W.  826)  ;  and 
where  two  instruments  are  executed,  one  sub- 
sequent to  the  other,  the  latter  being  evi- 
dently the  fulfilment  of  the  first,  such  first 
instrument  will  be  held  merely  an  executory 
contract,  where  the  transactions  show  that  it 
was  so  intended  (Mineral  Development  Co.  V. 
James,  97  Va.  403,  .34  S.  E.  37). 

A  mere  proviso,  after  the  premises,  relat- 
ing to  the  adjustment  of  boundaries  so  as  to 
cover  a  deficiency  or  exclude  an  excess  of 
land,  is,  when  it  is  sufficiently  certain,  an 
actual  conveyance  of  a  deficiency.  Richards 
V.  Mercer,  1  Leigh  (Va.)  125. 

A  writing  granting  a  right  of  access  to  a 
well  forever,  and  which  does  not  indicate  that 
the  parties  contemplate  any  further  assurance, 
and  which  is  signed  and  sealed,  is  a  present 
grant  of  a  right  to  use  the  well.  Warren  v. 
Syme,  7  W.  Va.  474. 

A  purported  conveyance  not  by  deed  may 
operate  as  an  agreement,  where  it  stipu- 
lates not  to  disturb  the  parity  intended  to 
have  the  premises.  Rex  v.  Ridgwell,  6  B.  &  0. 
665,  9  D.  &  R.  678,  5  L.  J.  M.  C.  O.  S.  67,  13 
E.  C.  L.  300.  If,  however,  the  conveyance  is 
upon  a  condition  precedent,  the  performance 
thereof  determines  the  passing  of  the  title. 
Atherton  v.  Johnson,  2  N.  H.  31. 

Indorsement  on  land-office  certificate  is  an 
agreement  to  convey,  where  it  states  that  the 
holder  has  sold  "the  within  described  land" 
to  another.  Sayward  i;.  Gardner,  5  Wash. 
247,  31  Pac.  761,  33  Pae.  389. 

Instrument  is  a  deed  absolutely,  as  well  as 
a  bond  for  a  title,  which  states  that  one  party 
has  granted,  bargained,  and  sold  all  his  in- 
tei'est  in  certain  land,  and  it  contains  no  cove- 
nant for  title  at  a  future  time,  and  also  binds 
the  grantor  in  a  penalty  to  remain  within  the 
jurisdiction  where  the  land  is  situate  for  a 
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tion,  ai'e  ordinarily  tlio  dctermiiiatirig  factors.  Attending  circumstances  sliould, 
however,  be  also  considered  wliere  tlie  intention,  as  gatliered  from  the  instrument, 
is  doubtful ;  and  particular  words  and  plirases  are  not  the  test,  as  against  the 
intention,  in  determining  whether  an  informal  agreement  is  a  conveyance  of  land 
or  merely  an  agreement.''^ 

d.  Construction  in  Favor  of  Validity.  An  instrument  intended  to  operate  as 
a  deed  should  so  operate  if  not  legally  impossible  for  it  to  do  so.''^ 

e.  Liberal  Construction.  Subject  to  the  rule  just  stated,  that  the  intention  of 
the  parties  should  be  effectuated,  a  liberal  construction  is  given  to  inaitiiicial  deeds, 
that  is,  to  deeds  inartilicially  and  untechnically  drawn.^'^ 

f.  Entire  Instrument  to  Be  Considered  —  (i)  General  Rule.  Tlie  intent  must 
primarily  be  gathered  from  a  fair  consideration  of  the  entire  instrument  and  the 
language  employed  therein,^*  and  should  be  consistent  with  the  terms  of  the 
deed,"^  including  its  scope  and  the  subject-matter.^'' 

(ii)  Expressed  Meanlng  Plain.  If  the  expressed  meaning  is  plain  on  the 
face  of  the  instrument  it  will  control." 


time  necessary  to  obtain  a  complete  govern- 
ment title  to  the  land.  Walker  x,.  Myers,  36 
Tex.  203. 

51.  Kenrick  v.  Smiek,  7  Watts  &  S.  (Pa.) 
41. 

Although  words  of  absolute  transfer  are 
used,  a  deed  will  be  construed  as  an  instru- 
ment to  convey,  if  such  is  the  intention  of  the 
parties,  as  shown  by  taking  the  whole  instru- 
ment together  and  the  circumstances  under 
which  it  was  executed.  Sherman  v.  Dill,  4 
Yeates  (Pa.)  295,  2  Am.  Dec.  408;  Neave  v. 
Jenkins,  Yeates  (Pa.)  107;  Stouffer  v.  Cole- 
man, 1  Yeates  (Pa.)  393. 

52.  Horn  r.  Gartman,  1  Fla.  63. 
Effectuating  intention  of  parties  see  supra, 
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This  rule  applies  even  though  the  instru- 
ment is  indefinite  and  admits  of  two  con- 
structions. Gano  V.  Aldridge,  27  Ind.  294 ; 
Morriso  r.  Coghill,  Ky.  Dec.  322;  Anderson 
V.  Baughman,  7  Mich.  69,  74  Am.  Dec.  699; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  037.  The  construction  is  favored  which 
tends  to  unite  the  seizin  with  the  apparent 
title  of  record.  Farnum  v.  Peterson,  111 
Mass.  148. 

If  a  deed  or  any  portion  of  it  cannot  op- 
erate in  one  form,  it  shall  operate  in  that 
which  by  law  will  effectuate  the  intention  of 
the  parties.  Richardson  v.  Palmer,  38  N.  H. 
212.    And  see  Goodtitle  v.  Bailey,  Cowp.  597. 

The  owner  will  be  presumed  to  convey  a 
part  which  he  could  honestly  convey  rather 
than  the  moiety  which  he  held  under  a  re- 
sulting trust  for  another  where  such  owner 
of  the  legal  title  sells  an  undivided  half  of 
lands.    Codar  v.  Huling,  27  Pa.  St.  84. 

53.  (Janipbcll  v.  Gilbert,  57  Ala.  509;  Tlani- 
ner  Sriiitli,  22  Ala.  433;  Nixon  v.  Carco,  23 
MisH.  414;  l^'rcnch  V.  Brewer,  9  Fed.  Cas.  No. 
5,096,  3  Wall.  Jr.  340. 

54.  Alabama. —  Hamncr  v.  Smitli,  22  Ala. 
433. 

California. —  Brnnnan  v.  Mesick,  10  Cal.  95. 
Illinois. —  McCoy  v.    l<'ahrnov,    (1899)  55 
N.  10.  0). 

Ken  111  nicy. —  [iV'i'iill  r.  ( 'levclund,  (i  Ky.  L. 
Rc|).  512;  i)iivis  /).  Iliirdin,  1  Ky.  L.  l{,oi).'l65; 
Hcingh'y  ''•  HarriH,  1  Ky.  L.  Rep.  55. 
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Maine. —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458,  .52  Atl.  933. 

Mississippi. —  Goosey  v.  Goosey,  48  Miss. 
210 ;  Williams  v.  Claiborne,  7  Sm.  &  M.  3.55. 

New  York. —  Harriot  v.  Harriot,  25  X.  Y. 
App.  Div.  245,  49  N.  Y.  Suppl.  447  ;  Richards 
V.  New  York  North  West  Protestant  Dutch 
Church,  20  How.  Pr.  317. 

Texas.—  C\\fiv/  v.  Zweib,  (Civ.  App.  1902) 
69  S.  W.  207. 

Vermont. —  Collins  v.  Lavelle,  44  Vt.  230: 
Mills  t;.  Catlin,  22  Vt.  98. 

United  States. —  Speed  v.  St.  Louis,  etc.,  E. 
Co.,  86  Fed.  235,  30  C.  C.  A.  1. 

England.—  Sollv  v.  Forbes,  2  B.  &  B.  38,  4 
Moore  C.  P.  448,  22  Rev.  Rep.  641,  6  E.  C.  L. 
27. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  236. 

Intention  is  to  be  deduced  from  convey- 
ance, as  in  the  case  of  any  other  contract. 
Long  V.  Wagoner,  47  Mo.  178.  Intention  is 
that  manifested  by  instrument  itself.  Morris 
Canal,  etc.,  Co.  v.  Matthiesen,  17  N.  J.  Eq. 
385. 

Rule  especially  applies  where  a  deed  is  in- 
artificially  drawn.  French  v.  Brewer,  9  Fed. 
Cas.  No.  5,496,  3  Wall.  Jr.  346. 

The  force  of  the  language  used  by  the 
grantor  and  the  intention  of  the  parties  de- 
ducible  therefrom  control.  Thomas  v.  Hatch, 
23  Fed.  Cas.  No.  13,899,  3  Sumn.  170. 

The  terms  of  the  deed  should  guide  in  in- 
terpreting the  obligations  imposed.  Langevin 
r.  Morrissette,  19  Rev.  Lf>g.  476. 

55.  Perkins  v.  Dickinson,  3  Graft.  (Va.) 
335. 

56.  Winnipisseogce  Lake  Cotton,  etc.,  Mfj. 
Co.  ;\  Perley,  46  N.  H.  83;  Richards  r.  Now 
York  North'  West  Protestant  Dutch  Churcli, 
20  How.  Pr.  (N.  Y.)  317;  Hahn  )'.  Baker 
Lodge  No.  47,  21  Oreg.  30,  27  Pac.  166,  28 
Am.  St.  Rpp.  723,  13  L.  R.  A.  158. 

Purposes  for  which  the  deed  was  executed 
limit  (lie  private  signidcaf ion  of  general  ex- 
pressions in  so  far  as  such  purposes  :ire  evi- 
dciu'cd  !)y  the  instrument  itself.  Houston  ('. 
Barry,  5' Ir.  Eq.  294. 

57'.  And  i,hiH  is  true  even  tliongh  tlio  womIs 
used  frustrate  the  grant  (.Feiinings  r.  Brizca- 
(liiio,  44  Mo.  332),  or  there  are  doubtful  pro- 
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(in)  Effect  Given  to  Every  Past.  This  last  stated  rule  should  also  be 
applied  so  as  to  give  effect  and  meaning  to  every  part  of  the  deed,'^^  each  clause 
being  considered  separately  and  being  governed  by  the  intent  deducible  from  the 
entire  instrument,^''  and  separate  parts  being  viewed  in  the  light  of  other  parts,™ 
if  the  same  can  be  done  consistently  with  the  rules  of  lavp.^^ 

(iv)  Written  and  Printed  Parts.  The  written  and  printed  parts  of  a 
deed  are  equally  bin  ding,  but  if  they  are  inconsistent  the  former  will  control  the 
latter.fi^ 

(v)  Punctuation.  To  solve  an  ambiguity  not-  created  thereby  the  punctua- 
tion may  be  considered,''''  or  it  may  be  resorted  to  to  settle  the  meaning  after  all 
other  means  fail ;  ''^  but  it  will  not  be  permitted  to  affect  the  construction  as 
against  the  apparent  intent."" 

(vi)  Clauses  and  Words  in  General  —  (a)  Some  Meaning  to  Be  Given. 
Some  meaning  should  be  given  to  every  clause,  word,"''  and  exjDression,"**  if  it  can 
reasonably  be  done,"^  and  it  is  not  inconsistent  with  the  general  intent  of  the 
whole  instrument,™  so  that  the  deed  may  operate,  if  by  law  it  may,  according  to 
the  intention  of  the  parties.''^ 

(b)  Reasonable,  Usual,  and  Grammatical  Sense.  The  construction  must  be 
reasonable  and  agreeable  to  common  understanding,''^  and  words  must  receive  that 
interpretation  given  them  by  the  common  usage  of  mankind,  having  in  view  the 
circumstances  of  their  use  and  the  context ;  "'^  that  is,  unless  the  words  employed 


visions  (Barnes  v.  Haybarger,  53  N.  C.  76), 
and  even  though  a  particular  expression  may 
be  inconsistent  with  the  general  intent  a 
court  of  equity  will  give  effect  to  the  latter 
(Arundell  v.  Arundell,  Coop.  t.  Brougli.  139, 
2  L.  J.  Ch.  77,  1  Myl.  &  K.  316,  7  Eng.  Ch. 
310). 

58.  Missouri. — Gibson  v.  Bogy,  28  Mo.  478. 
New  Hampshire. —  Richardson  v.  Palmer, 

38  N.  H.  212. 

Pcnnsijlvania. —  Lehigh  Coal,  etc.,  Co.  v. 
Gluck,  5  Pa.  Co.  Ct.  662. 

yea;as.— Chew  v.  Zweib,  (Civ.  App.  1902) 
69  S.  W.  207. 

Termont. —  Collins  v.  Lavelle,  44  Vt.  230. 

If  words  are  added  to  the  latter  part  of  a 
deed  for  the  sake  of  greater  certainty  they 
may  be  resorted  to  to  explain  preceding  parts 
wliich  are  not  entirely  clear.  Wallace  v. 
Crow,  (Tex.  Sup.  1886)  1  S.  W.  372. 

Where  its  covenants  can  be  ascertained 
from  an  examination  of  the  whole  instrument, 
a  deed  is  not  void  for  uncertainty,  although 
some  single  covenant  standing  alone  may  be  of 
doubtful  meaning.  Gregg  v.  Maeey,  10  Mo. 
385. 

59.  Florida. —  Adams  t".  Higgins,  23  Fla. 
13,  1  So.  321. 

Kentucky. —  Morriso  v.  Coghill,  Ky.  Dec. 
322. 

Maine. —  Nobleboro  v.  Clark,  68  Me.  86,  28 
Am.  Rep.  22 ;  Jameson  v.  Balmer,  20  Me.  42.5. 

Texas. —  Johnston  v.  McDonnell,  37  Tex. 
595. 

United  States. —  Goodyear  v.  Gary,  10  Fed. 
Cas.  No.  5,562,  4  Blatchf.  271. 

60.  McCov  v.  Fahrnev,  182  111.  60,  55  N.  E. 
61;  Uhl  I.  Ohio  River  R.  Co.,  51  W.  Va.  106, 
41  S.  E.  ?.40. 

Words  in  the  present  tense,  no  matter  how 
strong,  will  not  pass  estate  if  from  other 
parts  of  the  instrument  the  intention  appears 


to  be  otherwise.  Davis  v.  Martin,  8  Pa. 
Super.  Ct.  133. 

61.  Alexander  v.  Burnet,  5  Rich.  (S.  C.) 
189. 

62.  Wallwork  v.  Derby,  40  111.  527. 

63.  Loveless  v.  Thomas,  152  111.  479.  38 
N.  E.  907;  McNear  v.  McComber,  18  Iowa  12; 
Reed  v.  Hatch,  55  N.  H.  327. 

64.  Olivet  V.  Whitworth,  82  Md.  258,  33 
Atl  723 

65.  Ewing  v.  Burnet,  11  Pet.  (U.  S.)  41,  9 
L.  ed.  624. 

66.  Bunn  v.  Wells,  94  N.  C.  67. 

67.  Churchill  v.  Reamer,  8  Bush  (Ky.) 
256;  Jacoby  v.  Nichols,  62  S.  W.  734,  23 
Ky.  L.  Rep.  205;  Proctor  v.  Maine  Cent.  R. 
Co.,  96  Me.  458,  52  Atl.  933;  Patching  v. 
Gubbins,  2  Eq.  Rep.  71,  17  Jur.  1113,  1  Kay 
1,  23  L.  J.  Ch.  45,  2  Wkly.  Rep.  2. 

But  a  clause  inoperative  in  law  need  not  be 
given  an  equitable  effect.  Gladstone  v.  Bir- 
ley,  2  Meriv.  401,  3  M.  &  S.  205,  15  Rev.  Rep. 
465. 

68.  Barclav  v.  Howell,  1  Fed.  Cas.  No.  975. 

69.  Barclay  v.  Howell,  1  Fed.  Cas.  No.  975. 

70.  Churchill  r.  Reamer,  8  Bush  (Ky.) 
256. 

71.  Richardson  v.  Palmer,  38  N.  H.  212. 
If  a  clause  is  capable  of  two  meanings  it 

must  if  possible  be  construed  in  consonance 
with  the  general  spirit  and  objects  of  the 
whole  instrument.  Heard  v.  Garrett,  34  Miss. 
152. 

Repeated  words  in  the  same  instrument  are 
given  one  meaning,  in  the  absence  of  a  mani- 
festly clear  intention  to  the  contrary.  Ridge- 
way  V.  Munkittrick,  1  Dr.  &  War.  34. 

72.  Crosby  v.  Davis,  2  Pa.  L.  J.  Rep.  403, 
4  Pa.  L.  J.  193. 

73.  Lord  v.  Sydney,  33  L.  T.  Rep.  N.  S.  1, 
12  Moore  P.  C."  473,  7  Wkly.  Rep.  267,  14 
Eng.  Repi'int  991. 
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are  technical,''''  they  must  be  construed  in  their  plain,  natural,'''  grarnrhatical,'''' 
established,  definite,'"'''  usual,''**  obvious  and  ordinary  meaning,  in  the  absence  of 
ambiguity,'''*  where  a  rational  exposition  can  be  given,  consistent  with  fair  interpre- 
tation of  the  language  employed  ;  for,  although  an  absurd  clause,  which  is  dis- 
tinct, obvious,  and  express,  must  prevail,  yet  a  literal  interpretation  will  be  aban- 
doned where  it  leads  to  a  capricious  and  irrational  result,  if  such  rational 
exposition  can  be  followed.^" 

(c)  VerljaL  Arrangement^  Inforraalities,  Inaecicraoies,  and  TechnicalifAes  — 
(1)  In  General.  Verbal  arrangement  may  in  certain  cases  be  disregarded ; 
nor  should  informality,  in  a  deed  of  bargain  and  sale,^^  or  inaccuracy  of  language 
be  allowed  to  defeat  the  manifest  intent.**'^  Although  technically  accurate  terms 
must  1)6  considered,^^  yet  technical  rules  of  construction  yield  to  the  manifest 
intention  of  the  parties,**^  as  does  the  correct  technical  sense  of  descriptive  words ;  ^ 
and  technical  words  of  limitation  may  be  so  qualified  by  the  context  as  to  make 
them  conform  to  the  grantor's  intention.^'' 

(2)  Supplying  Omissions.  The  rule  is  that  the  court  cannot  by  supplying  and 
interpolating  words,  even  though  they  may  be  pertinent  and  necessary,  make  an 
instrument  for  the  parties  which  they  themselves  have  failed  to  make.*** 


74.  Bradshaw  v.  Bradbury,  64  Mo.  334. 
Context  may  qualify  technical  words  of 

limitation,  so  as  to  make  them  conform  to  the 
grantor's  intention.  Criswell  v.  Grumbling, 
107  Pa.  St.  408. 

Whenever  a  technical  word  is  apparently 
used  by  the  grantor  to  express  an  idea  dif- 
ferent from  its  technical  signification,  the 
intention  will  be  effectuated  by  the  construc- 
tion. California  Cent.  Pac.  R.  Co.  v.  Beal,  47 
Cal.  151. 

75.  Buchanan  v.  Andrew,  L.  R.  2  H.  L.  Sc. 
286;  Quebec  v.  North  Shore  R.  Co.,  27  Can. 
Supreme  Ct.  102. 

76.  Clements  r.  Henry,  10  Ir.  Ch.  79. 
Compare  Jackson  v.  Topping,  1  Wend.  (N.  Y.) 
388,  19  Am.  Dec.  51.5;  Doe  v.  Carew,  2  Q.  B. 
317,  1  G.  &  D.  640,  6  Jur.  457,  11  L.  J.  Q.  B. 
5,  42  E.  C.  L.  692;  Osborn's  Case,  10  Coke 
130a;  Wright  v.  Kemp,  3  T.  R.  470,  1  Rev. 
Rep.  748;  Thompson  v.  Thompson,  Ir.  6  Eq. 
113;  Coke  Lift.  236. 

77.  Boston  v.  Richardson,  13  Allen  (Mass.) 
146. 

78.  Bradshaw  v.  Bradbury,  64  Mo.  334. 

79.  Buelianan  r.  Andrew,  L.  R.  2  H.  L.  Sc. 
286  ;  Clements  v.  Henry,  10  Ir.  Ch.  79. 

80.  Laird  v.  Tobin,  1  Molloy  543. 

Too  much  regard  should  not  be  had  to  the 
nature  and  proper  definition  and  acceptance 
of  \\ords  and  sentences  to  pervert  the  simple 
intt^nlioii  of  the  parties.  Wolverton  v.  Haupt, 
2  Lane.  Bar  (Pa.)  194. 

There  is  also  this  exception  that  a  gram- 
matical construction  wliall  not  control  the  in- 
tention of  an  instrument.  Hancock  /;.  Wat- 
son, 18  Cal.  137;  Jackson  v.  Topping,  1  Wend. 
(N.  Y.)  388,  19  Am.  Dec.  &15.  See  also 
cases  cited  supra,  note  70. 

81.  BrucnHmiinn  r.  (Jarroll,  52  Mo.  313; 
Huylcr  /■.  Atwood,  26  N.  J.  lOq.  504  [affirmed 
in  28  N.  J.  Eq.  275]. 

82.  Iloystcr  r.  RoyHter,  61  N.  C.  226.  Sec 
DickiriHon  v.  Glenney,  27  Conn.  104;  Ameri- 
vnn  lOitiigrant  Co.  v.  Clark,  02  Iowa  182,  17 
N.  VV.  -183. 

83.  Jacoby  r.  Nicliols,  62  S.  W.  734,  23 
Ky.  L.  I{cp.'205. 

|V,  A,  1,  f,  (VI),  (b)] 


Insertion  of  right  for  wrong  words. —  If  it 

is  apparent  that  a  wrong  word  has  Ijeen  in- 
serted by  clerical  error  the  instrument  ma}' 
be  read  '\s  though  the  right  word  were  in  its 
place.  Sprague  v.  Edwards,  48  Cal.  239; 
Fairchild  r.  Lynch,  42  N.  Y.  Super.  Ct.  265. 
But  see  Hagler  v.  Simpson,  44  X.  C.  384. 

84.  Speed  v.  St.  Louis,  etc.,  R.  Co.,  86  Fed. 
235.  30  C.  C.  A.  1. 

85.  Indiana. —  German  jMut.  Ins.  Co.  r. 
Grim,  32  Ind.  249,  2  Am.  Rep.  341. 

Kentucky. —  Davis  v.  Hardin,  1  Kv.  L.  Rep. 
165. 

Maryland. —  Moody  v.  Hall,  61  Md.  &17. 

Massachusetts. —  Frost  v.  Spaulding.  19 
Pick.  445,  31  Am.  Dec.  150;  Litchfield  v.  Cud- 
worth,  15  Pick.  23 ;  Pray  f.  Pierce,  7  Mass. 
381,  5  Am.  Dec.  59;  Marshall  v.  Fisk,  6  Mass. 
24,  4  Am.  Dec.  76 ;  Wallis  t.  Wallis,  4  Mass. 
135,  3  Am.  Dec.  210;  Bridge  v.  Wellington.  1 
Mass.  219. 

'New  Hampshire. —  Chamberlain  v.  Crane,  I 
N.  H.  64. 

North  Carolina. —  Robertson  v.  Dunn.  6 
N.  C.  133,  5  Am.  Dec.  525. 

Pennsylvania. — Cumberland  Bldg..  etc.,  As- 
soc. V.  Aramingo  M.  E.  Church,  13  Phila. 
171. 

South  Carolina. —  Barrett  v.  Barrett,  4 
Desauss.  447. 

Texas.— Smith  v.  Brown,  66  Tex.  543,  1 
S.  W.  573. 

Vermont.—  Collins  v.  Lavelle,  44  Vt.  230. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  S  249  ct  scq. 

Technical  words  of  legal  import  must  yield 
to  plain  intent.  Ulil  r.  Ohio  River  R.  Co.,  51 
W.  Va.  106,  41  S.  E.  340. 

86.  (Miolniondeley  i).  Clinton,  2  Jac.  &  W. 
1,  22  Rev.  Rep.  84. 

87.  Mornvnthaler's  Appeal,  15  Wkly.  Notes 
Ca,s.  (Pa.)  441. 

Perfect  limitation  is  not  controlled  by  in- 
1  (Mil  ion,  oUicrwise  as  (  o  ini])erfect  limitation. 
Cholniondcley  v.  Clinton,  2  Jac.  &  W.  1.  22 
Rev.  l!c|'-  S4. 

88.  (^adell  r.  Allen,  99  N.  C.  542,  6  S.  K. 
:!99. 

An  exception  to  or  qualification  of  tin; 
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(3)  Spelling.  Inaccuracies  in  spelling  will  be  deemed  immaterial,^"  or  will  be 
corrected  so  that  the  constrnctioii  may  be  in  accord  with  the  obvious  intent."" 

(4)  ,  TBANSPOsmoisr  of  Words.  Wiiile  words  cannot  be  transposed  merely  to 
give  efficacy  to  a  deed,  nor  a  provision  relative  to  one  subject  be  taken  therefrom 
and  applied  to  another  subject  in  order  to  give  a  diffei'ent  meaning  to  the  instru- 
nient,'''  nor  words  of  a  clause  be  transposed  unless  inconsistent  with,  absnrd,  or 
I'epugtiant  to  the  rest  of  the  deed;"^  nevertheless,  if  what  was  intended  clearly 
appears  from  an  examination  of  the  entire  instrument,  and  apt  and  proper  words 
are  iised  to  eifectnate  such  intention,  the  instrument  will  not  be  defeated  merely 
because  of  verbal  arrangenrent  or  position,  but  the  words  may  be  transposed  and 
read  in  their  proper  places  in  order  to  give  them  effect  and  thus  carry  out  the 
clear  intent  and  purpose  even  though  badly  expressed."^ 

(d)  Restraint  of  General  Wo7'ds.  Where  words  are  contradictory  those  which 
are  more  general  will  be  restrained  by  those  more  specific  and  ])articular.'''*  So  if 
words  are  general,  and  not  express  and  precise,  they  will  be  restrained  according 
to  the  subject-matter  or  person  to  which  they  relate,"'^  and  generally  the  express 
mention  of  one  thing  in  a  grant  implies  the  exclusion  of  another.^'^ 

g.  Extrinsic  Cireurastanees.  For  the  purpose  of  enabling  it  to  ascertain  the 
intention  of  the  parties  and  to  construe  the  deed,"^  but  not  in  a  manner  inconsist- 
ent with  the  words  used  so  as  to  add  to  or  detract  from  oi-  alter  the  intent,"^  the 
court  will  place  itself  as  nearly  as  possible  in  the  position  of  the  parties  when  the 
instrument  was  executed,""  and  will  consider  the  origin  and  sources  of  its  deri- 


rule  may,  however,  exist  in  certain  cases,  as 
where  there  has  clearly  been  an  inadvertent 
omission  of  a  necessary  word  as  a  comple- 
ment. Scammon  f.  Sawyer,  4  Me.  429. 
It  is  also  declared  that  the  court  in  order  to 
give  effect  to  the  intention  as  gathered  from 

'  the  language  within  the  four  corners  of  a 
deed  may  supplj'  am'thing  necessarily  to  be 
inferred  from  the  terms  used.    Gwyn  Neath 

I  Canal  Nav.  Co.,  L.  E.  3  Exch.  209,  37  L.  J. 
Exch.  122,  18  L.  T.  Rep.  N.  S.  688,  16  Wkly. 
Rep.  1209,  per  Kelly,  C.  B. 

89.  Watters  v.  Bredin,  70  Pa.  St.  235. 

90.  Huntington  v.  Lyman,  138  Mass.  205. 

91.  Kea  r.  Robeson,  40  N.  C.  373. 

92.  Clements  v.  Henry,  10  Ir.  Ch.  79. 

93.  Bruensmaun  i'.  Carroll,  52  Mo.  313; 
Hicks  V.  Bullock,  96  N.  C.  164,  1  S.  E.  629; 
Kea  r.  Robeson,  40  N.  C.  373;  Parkhurst  v. 
Smith,  Willes  327;  Long  v.  Anderson,  30 
U.  C.  C.  P.  516. 

The  law  will  also  construe  that  part  of  a 
deed  to  precede  which  ought  to  take  prece- 
dence, in  whatever  part  of  the  instrument  it 
may  in  fact  be.  Doe  v.  Porter,  3  Ark.  18,  36 
Am.  Dec.  448. 

94.  Alabama. —  Carter  v.  Chevalier,  108 
Ala.  563,  19  So.  789. 

Georgia. —  Holmes  v.  Martin,  10  Ga.  503. 

Indiana. —  Gano  v.  Aldridge,  27  Ind.  294. 

Maine. —  Brunswick  Sav.  Inst.  v.  Cross- 
man,  76  Me.  577. 

Massachusetts. —  Dawes  v.  Prentice,  16 
Pick.  435;  Smith      Strong,  14  Pick.  128. 

J/!SSOM)-i.— Guffey  v.  O'Reiley,  88  Mo.  418, 
57  Am.  Sep.  424. 

New  Hampshire. —  Barnard  v.  Martin,  5 
N.  H.  536. 

Vermont. —  WTieelock  i.'.  Moulton,  15  Vt. 
519. 

England. — See  Hesse  v.  Stevenson,  3  B.  &  P. 
565 ;  Iggulden  v.  May,  2  B.  &  P.  N.  R.  449,  7 


East  237,  3  Smith  K.  B.  269,  9  Ves.  Jr.  325, 
8  Rev.  Rep.  623,  32  Eng.  Reprint  628;  Rob- 
inson V.  Omniannezv,  23  Ch.  D.  285,  52  L.  J. 
Ch.  440,  49  L.  T.  Rep.  N.  S.  19,  31  Wkly. 
Rep.  525;  Gale  r.  Reed,  8  East  80,  9  Rev. 
Rep.  376 ;  Thompson  v.  Thompson,  Ir.  6  Eq. 
113. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  238. 

Control  of  subsequent  by  earlier  clauses  or 
words  see  infra,  IV,  A,  4,  d. 

Reference  to  recitals  to  aid  construction 
see  infra,  IV,  A,  4,  g. 

General  words  are  not  restrained  by  re- 
strictive words  which  do  not  clearly  indicate 
the  intention  and  designate  the  grant.  Field 
V.  Husten,  21  Me.  69. 

Natural  meaning  of  general  words  is  not 
restrained  by  other  words  unless  the  inten- 
tion to  do  so  is  clear  and  manifest.  Holliday 
V.  People.  10  111.  214. 

95.  Verba  generalia  restringunter  ad  habili- 
tatem  rei  vel  personam  is  the  maxim  ap- 
plicable. Bacon  Max.  Reg.  10.  And  see  Pear- 
don  V.  Underbill,  16  Q.  B.  120,  15  Jur.  465, 
20  L.  J.  Q.  B.  133,  71  E.  C.  L.  120;  Moore  v. 
Rawlins,  6  C.  B.  N.  S.  289,  5  Jur.  N.  S.  941, 
28  L.  J.  C.  P.  247,  95  E.  C.  L.  289. 

96.  Expressio  unius  est  exclusio  alterius 
is  the  maxim  applicable.  Coke  Litt.  210a, 
1836.  And  see  Pray  v.  Great  Falls  Mfg.  Co., 
38  N.  H.  442. 

97.  Baird  r.  Fortune,  7  Jur.  N.  S.  926,  5 
L.  T.  Rep.  N.  S.  2,  4  Maeq.  H.  L.  127,  10 
Wkly.  Rep.  2. 

98.  Attv.-Gen.  v.  Drummond,  1  C.  &  L.  210, 
2  C.  &  L.  98,  1  Dr.  &  War.  353,  3  Dr.  &  War. 
162;  Baird  v.  Fortune,  7  Jur.  N.  S.  926,  5 
L.  T.  Rep.  N.  S.  2,  4  Macq.  H.  L.  127,  10 
Wkly.  Rep.  2. 

99.  Walsh  V.  Hill,  38  Cal.  481;  Baird  v. 
Fortune,  7  Jur.  N.  S.  926,  5  L.  T.  Rep.  N.  S. 
2,  4  Macq.  H.  L.  127,  10  Wkly.  Rep.  2. 

[V,  A,  1,  8 J 
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vation,'  all  the  attendant  surrounding  circumstances  or  the  existing  state  of 
facts,  tlie  situation  of  tlie  parties  and  of  tlie  propeiiy  or  the  condition  or  state  of 
things  granted  at  tlie  time,  the  state  of  the  country,^  and  generally  all  sources  of 
inquiry  naturally  suggested  by  the  description,^  or  which  may  have  acted  upon 
the  minds  of  the  parties,  are  open  to  inquiry  within  the  limits  of  the  rules  relating 
to  parol  evidence  in  such  cases.* 

h.  Construction  by  Parties.  Where  a  deed  is  of  doubtful  meaning,  or  the 
language  used  is  ambiguous,  the  construction  given  by  the  parties  themselves,  as 
elucidated  by  their  conduct  or  admissions,  will  be  deemed  the  true  one,  unless  the 
contrary  be  shown.^    So  where  all  the  parties  have  acted  upon  a  particular  con- 


1.  Abbott  r.  Abbott,  53  Me.  3.5G. 

2.  California. —  Greniian  v.  McGregor,  78 
Cal.  258,  20  Pac.  559;  Sprague  v.  Edwards, 
48  Cal.  2S9;  Stanley  v.  Green,  12  Cal.  148; 
Brannan  v.  Mesick,  io  Cal.  95. 

Colorado. —  Daum  v.  Conley,  27  Colo.  56, 
59  Pac.  753. 

Connecticut.—  Goodyear  v.  Shanahan,  43 
Conn.  204;  Strong  v.  Benedict,  5  Conn.  210. 

Illinois. —  Louisville,  etc.,  R.  Co.  v.  Koelle, 
104  111.  455 ;  Batavia  Mfg.  Co.  v.  Newton 
Wagon  Co.,  91  111.  230;  Hadden  v.  Shoutz,  15 
111.  581 ;  Doyle  v.  Teas,  5  111.  202. 

Kentucky. —  Davis  v.  Hardin,  1  Ky.  L.  Rep. 
165. 

Maine. —  Proctor  v.  Maine  Cent.  R.  Co.,  96 
Me.  458,  52  Atl.  933;  Abbott  v.  Abbott,  53 
Me.  356;  Bradford  v.  Cressey,  45  Me.  9. 

Massachusetts. —  Coogan  v.  Burling  Mills, 
124  Mass.  390;  Adams  v.  Frothingham,  3 
Mass.  352,  3  Am.  Dec.  151. 

New  Hampshire. —  Winnipisseogee  Lake 
Cotton,  etc.,  Mfg.  Co.  v.  Parley,  46  N.  H.  83 ; 
Lane  v.  Thompson,  43  N.  H.  320;  Richardson 
V.  Palmer,  38  N.  H.  212. 

New  York. —  Chouteau  v.  Suydam,  21  N.  Y. 
179;  French  v.  Carhart,  1  N.  Y.  96,  How. 
App.  Cas.  40  [reversing  1  Lalor  17,  2  N.  Y. 
Leg.  Obs.  367]. 

Fennsijlvania.-—  Cox  v.  Freedley,  33  Pa.  St. 
124,  75  Am.  Dec.  584;  Snowden  v.  Cavenaugh, 
10  Kulp  1. 

South  Carolina. —  Collins  v.  Lemasters,  2 
Bailey  141. 

Washington. —  Sengfelder  v.  Hill,  21  Wash. 
371,  58  Pac.  250. 

Enqland.—  'Roe  v.  Siddons,  22  Q.  B.  D. 
224,  53  J.  P.  246,  60  L.  T.  Rep.  N.  S.  34.5, 
37  Wkly.  Rep.  228 ;  Atty.-Gen.  v.  Drummond, 
1  C.  &'L.  210,  2  C.  &  L.  98,  1  Dr.  &  War. 
353,  3  Dr.  &  War.  162;  Baird  v.  Fortune,  7 
Jur.  N.  S.  926,  5  L.  T.  Rep.  N.  S.  2,  4  Macq. 
H.  L.  127,  10  Wkly.  Rep.  2;  Sidebotham  v. 
Knott,  26  L.  T.  Rep.  N.  S.  700,  20  Wkly. 
Rep.  415. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  239. 

Facts  outside  of  a  deed  not  inconsistent 
with  its  terms  may  luwe  a  ])()W(!rful  circot  in 
aid  of  the  construction.  Foy  v.  Neal,  2 
Strobh.  (S.  C.)  156. 

Language  may  be  modified  or  effect  given 
to  particular  provisions  by  the  state  of 
things  at  the  time  upon  which  the  deed  is  to 
operate.  Salisbury  v.  Andrews,  19  Pick. 
(Mass.)  250. 

Theories  deduced  from  a  presumed  inade- 
quacy of  [jrice,  or  a  comparison  of  the  buai- 
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ness  talents  of  the  vendor  and  vendee,  even  if 
properly  in  evidence,  cannot  defeat  the  plain 
and  ordinary  meaning  of  the  language  em- 
ployed.   Delogny  t.  David,  12  La.  Ann.  30. 

Matter  which  is  res  inter  alios  acta  is  ir- 
relevant. Hammona  v.  Abbott,  166  Mas.s 
517,  44  K.  E.  G20. 

In  absence  of  fraud  or  mistake  the  inten- 
tion must  be  ascertained  from  the  instru- 
ment itself.  Clarkson  v.  Allison,  5  Ky.  L. 
Rep.  58. 

If  the  intent  be  clearly  expressed  and  the 
language  be  unambiguous  and  plain,  the  court 
will  not  consider  extrmsic  surrounding  facts 
or  circumstances.  New  York  L.  Ins.,  etc., 
Co.  V.  Hoyt,  161  N.  Y.  1,  55  N.  E.  299  [af- 
firming 31  N.  Y.  App.  Div.  84,  52  N.  Y. 
Suppl.  819] ;  Muldoon  v.  Deline,  135  N.  Y. 
150,  31  N.  E.  1091  [affirming  10  N.  Y.  Suppl. 
953] ;  Means  v.  Shippensburg  Presb.  Church, 
3  Watts  &  S.  (Pa.)  303. 

3.  Sengfelder  v.  Hill,  21  Wash.  371,  58 
Pac.  250. 

The  relation  of  the  parties  may  be  consid- 
ered.   Davis  V.  Hardin,  1  Ky.  L.  Rep.  165. 

4.  Attv.-Gen.  v.  Drummond.  1  C.  &  L.  210, 
2  C.  &  L.  98,  1  Dr.  &  War.  353,  3  Dr.  &  War. 
162. 

Parol  or  extrinsic  evidence  affecting  deeds 
see  Evidence.  See  also  Miller  v.  Travers,  8 
Bing.  244,  1  Moore  &  S.  342,  21  E.  C.  L.  524; 
Atty.-Gen.  v.  Drummond,  1  C.  &  L.  210,  2 
C.  &  L.  98,  1  Dr.  &  War.  353,  3  Dr.  &  War. 
102;  Collison  v.  Curling,  9  CI.  &  F.  88,  G 
Jur.  073,  8  Eng.  Reprint  349;  Colpoys  v. 
Colpoys,  Jac.  451,  4  Eng.  Ch.  451;  Baird  v. 
Fortune,  7  Jur.  N.  S.  926,  5  L.  T.  Rep.  N.  S. 
2,  4  Macq.  H.  L.  127,  10  Wkly.  Rep.  2;  Kean 
V.  Drope,  35  U.  C.  Q.  B.  415 ;  Burgess  v. 
Denison,  16  U.  C.  Q.  B.  457.  Compare  Brad- 
ley IK  Washington,  etc..  Steam  Packet  Co., 
13  Pet.  (U.  S.)  89,  10  L.  ed.  72;  Bradford 
r.  Romnev,  30  Beav.  431,  G  L.  T.  Rep.  N.  S. 
208 ;  Palmer  v.  Newell,  20  Beav.  32,  8  De  G. 
M.  &  G.  74,  2  Jur.  N.  S.  208,  25  L.  J.  Ch. 
461,  4  Wkly.  Rep.  346. 

5.  California. —  Mulford  v.  Le  Franc,  20 
Cal.  88. 

Indiana. —  Pea  v.  Pea,  35  Ind.  387. 

Kentucky. —  Kamer  v.  Bryant,  103  Ky.  723, 
46  S.  W.  14,  20  Ky.  L.  Rep.  340.  And  see 
Hufr  r.  Miniard,  73  S.  W.  1036,  24  Ky.  L. 
Rep.  2272. 

Maine. —  Bradford  v.  Cressey,  45  Me.  9. 

Massachusetts. — Dakin  v.  Savage,  172  Mass. 
23,  51  N.  E.  180;  Stone  v.  Clark,  1  Mete. 
378,  35  Am.  Dec.  370. 
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strnction,  such  construction  should  be  followed  unless  it  is  forbidden  by  some 
pooitive  rule  of  law.^ 

i.  Strict  ConstFuction  Against  Grantor.  In  case  of  ambiguity  in  a  deed,  or 
wliere  it  admits  of  two  constructions,  it  will  be  construed  most  strongly  against 
thu  grantor,  or  most  favorably  to  the  grantee.'^    This  rule  is  subservient  to  the 


Isew  Hampshire. — Winnipisseogee  Lake  Cot- 
ton, etc.,  Mfg.  Co.  V.  Perley,  46  N.  H.  83. 

New  York. —  French  v.  Carhart,  1  N.  Y. 
9C ;  Livingston  v.  Ten  Broeck,  10  Johns.  15, 
8  Am.  Dec.  287. 

West  Virginia. —  Gibney  v.  Fitzsimmons, 
45  W.  Va.  334.  32  S.  E.  189. 

England. —  See  Atty.-Gen.  v.  DrummonJ, 
1  C.  &  L.  210,  2  C.  &  L.  98,  1  Dr.  &  War.  353, 
3  Dr.  &  War.  162. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  233. 

Rule  applies  to  acts  of  a  grantee  as  show- 
ing the  extent  of  estate  conveyed,  as  in  ease  of 
a  grant  of  a  life-estate  and  a  quitclaim  to 
heirs  of  the  ancestor  who  conveyed  the  same 
(Farnam  v.  Thompkins,  171  111.  519,  49  N".  E. 
568)  :  to  a  practical  construction,  given  by 
the  interested  parties,  which  is  consistent 
with  the  terms  of  the  deed  (Neflf  v.  Pennsyl- 
vania R.  Co.,  202  Pa.  St.  371,  51  Atl.  1038)  ; 
where  the  acts  are  those  of  the  parties  le- 
gally and  equitably  interested  (Dakin  v. 
Savage,  172  Mass.  23,  51  N.  E.  186)  ;  where 
the  construction  is  evidenced  by  a  second 
deed  (Ringrose  v.  Ringrose,  170  Pa.  St.  593, 
33  Atl.  129.  See  McCartnev  v.  McCartney, 
(Tex.  Civ.  App.  1899)  53  S.  W.  388  [reversed 
in  93  Tex.  359,  55  S.  W.  310].  But  comijare 
Ranken  Donovan,  166  N.  y.  626,  60  N.  E. 
1119  [affirming  46  N.  Y.  App.  Div.  225,  61 
N.  Y.  Suppl.  542])  or  agreement  (Stautzen- 
berger  v.  Stautzenberger,  (Tex.  Sup.  1891) 
17  S.  W.  1046)  ;  to  usage  of  the  parties  un- 
der an  ancient  deed  with  equivocal  words 
(Livingston  v.  Ten  Broeck,  16  Johns.  (jST.  Y.) 
14,  8  Am.  Dec.  287 ;  Wieelock  r.  Moulton,  15 
Vt.  519)  ;  to  acts  and  declarations  as  to  the 
nature  and  use  of  tne  property  (Pea  v.  Pea, 
35  Ind.  387)  ;  to  a  ease  of  a  particular  use 
of  the  property  for  many  years  without  ob- 
jection (Kame'r  v.  Brvant,  103  Ky.  723,  46 
S.  W.  14,  20  Ky.  L.  "Rep.  340)  ;  to  a  con- 
struction put  upon  the  deed  for  many  years 
(Creed  v.  Henkel,  18  Ohio  Cir.  Ct.  883); 
and  resort  may  also  be  had,  where  the  terms 
are  equivocal,  to  evidence  of  the  declarations 
and  claims  of  right  of  the  party  under  the 
deed  and  those  from  whom  he  claims  title, 
and  even  though  such  evidence  is  received 
Avhere  the  terms  are  not  equivocal,  it  is  not 
error  where  no  use  is  made  of  it  except  as  a 
guide  for  the  court  (Adams  v.  Warner,  23 
Vt.  395). 

Although  events  transpiring  subsequent  to 
the  execution  of  the  deed  are  not  ordinarily 
to  be  considered  in  construing  the  instru- 
ment, yet  the  rule  does  not  apply  to  ex- 
pected acts  of  confirmation  of  a  survev.  Piper 
V.  True,  36  Cal.  606 

Belief  of  parties  as  to  the  effect  of  a  deed 
cannot  add  to  or  diminish  its  legal  import 
and  operation.  Furbush  r.  Goodwin,  25  N.  H. 
425. 


If  the  language  is  unambiguous,  plain,  in- 
telligible, and  certain,  such  acts  and  declara- 
tions of  the  parties  cannot  be  resorted  to  for 
aid  in  construction. 

Alabama. —  Dunn  v.  Mobile  Bank,  2  Ala. 
152. 

Connecticut. —  Botsford  v.  Wallace,  69 
Conn.  263,  37  Atl.  902. 

Indiana. —  Newpoint  Lodge  No.  255  F.  &  A. 
M.  V.  Newpoint  School  Town,  138  Ind.  141, 
37  N.  E.  050. 

Kentucky.— Fisher  v.  Hall,  63  S.  W.  287, 
23  Ky.  L.  Rep.  405. 

Maine. —  Mitchell  v.  Smith,  67  Me.  338. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  233. 

Only  where  the  language  is  indefinite  or 
ambiguous  will  the  parties'  acts  be  received 
in  aid  of  construction.  Hill  v.  Priestly,  52 
N.  Y.  635. 

Party  not  bound  by  his  own  construction. — 
Hutchins  v.  Dixon,  11  Md.  29. 

Possession  or  acts  of  occupancy,  without 
controversy,  or  coupled  with  acquiescence  by 
the  other  party,  constitute  evidence  of  weight 
and  effect.  Jacoby  v.  Nichols,  62  S.  W.  734, 
23  Kv.  L.  Rep.  205 ;  Kingsland  v.  New  York, 
45  Hun  (N.  Y.)  198,  9  N.  Y.  St.  768  [af- 
firmed in  110  N.  Y.  569,  18  N.  E.  435]; 
Quebec  r.  North  Shore  R.  Co.,  27  Can.  Su- 
preme Ct.  102.  See  Murray  v.  Weston,  23 
N.  Y.  App.  Div.  623,  51  N.  Y.  Suppl.  1006, 
where  a  substantially  like  rule  was  applied 
to  restrictions  in  a  deed. 

While  subsequent  acts  or  communications 
may  not  be  evidence  to  determine  meaning, 
yet  they  may  evidence  existing  facts  material 
to  construction.  Monroe  v.  Taylor,  8  Hare 
51,  32  Eng.  Ch.  51  [affirmed  in  21  L.  J.  Ch. 
525,  3  M.n.cn.  &  G.  713,  49  Eng.  Ch.  548]. 

6.  Dakin  v.  Savage,  172  Mass.  23,  51  N.  E. 
186. 

7.  California. —  Salmon  v.  Wilson,  41  Cal. 
595. 

Colorado. —  Brown  v.  State,  5  Colo.  496. 

Connecticut. — ■  Bushnell  v.  Salisbury  Ore 
Bed,  31  Conn.  150. 

Illinois. — -Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  Middleton  v.  Pritch- 
ard,  4  111.  510,  38  Am.  Dec.  112;  Chicago, 
etc.,  R.  Co.  V.  Hogan,  105  111.  App.  136. 

loioa. —  Marshall  v.  McLean,  3  Greene  363. 

Kentucky. —  Gross  v.  Houchin,  6  Ky.  L. 
Rep.  442. 

Maine. —  Winslov/  v.  Patten,  34  Me.  25. 

Massachusetts. —  Ashley  v.  Pease,  18  Pick. 
268;  Watson  r.  Boylston,  5  Mass.  411;  Adams 
r.  Frothingham,  3  Mass.  352,  3  Am.  Dec. 
151. 

Neio  Hampshire. —  Clough  v.  Bowman,  15 
N.  H.  504;  Cocheco  Mfg.  Co.  v.  Whittier,  10 
N.  H.  305. 

New  Jersey. —  Dunn  v.  English,  23  N.  J.  L. 
126. 


[39] 


[V.  A,  1,  i] 


610    [13  Cyc] 


ascertained  intention  of  the  parties,^  and  is  to  be  modified  by  the  rule  requiring 
effect  to  be  given  every  word  so  far  as  possible;"  iioi-  is  it  to  be  ap]>lied  or 
invoked  until  all  otlier  rules  of  construction  fail."^  It  is  also  declared  to  be  of 
doubtful  propriety/^  its  value  seriously  affected,'^  and  it  has  even  been  said  that  it 
has  no  application  at  the  present  time.'" 

j.  Province  of  Court  and  Jury.  It  is  the  duty  of  the  court  to  construe  deeds 
and  determine  their  legal  effect,"  wliere  there  is  no  such  ambiguity  as  requires 
parol  proof  and  submission  to  the  jury.'''    The  interpretation  may,  however, 


"New  York. —  Jackson  v.  Hudson,  3  Johns. 
275,  3  Am.  Dee.  500. 

Pennsylvcmia. —  Beeson  v.  Patterson,  30  Pa. 
St.  24. 

iSouth  Carolina.- —  Foy  v.  Neal,  2  Strobh. 
150;  Peay  v.  Briggs,  2  Mill  98,  12  Am.  Dec. 
056. 

Vermont. —  Mills  v.  Catlin,  22  Vt.  98. 

England. —  Vincent  v.  Spicer,  22  Beav.  380, 
2  Jur.  N.  S.  654,  25  L.  J.  Ch.  589,  4  Wkly. 
Rep.  667.  See  also  Taylor  v.  Liverpool,  etc., 
Steam  Co.,  L.  R.  9  Q.  B.  540,  2  Aspin.  275. 
43  L.  J.  Q.  B.  205,  30  L.  T.  Rep.  N.  S.  714, 
22  Wkly.  Rep.  752;  Bullen  v.  Denning.  5 
B.  &  C.  842,  8  D.  &  R.  057,  4  L.  J.  K.  B.  0.  S. 
314,  29  Rev.  Rep.  431,  11  E.  C.  L.  705;  Doe 
V.  Dixon,  9  East  15,  9  Rev.  Rep.  501 ;  Doe  v. 
Williams,  1  H.  Bl.  25,  2  Rev.  Rep.  703. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  235. 

Indentures  as  well  as  deeds  poll  are  within 
the  rule.    Biddle  v.  Vandeventer,  26  Mo.  500. 

If  the  grantor's  intention  cannot  be  ascer- 
tained, the  deed  should  be  construed  in  favor 
of  the  grantee.  Lincoln  v.  Wilder,  29  Me. 
169. 

Where  v/rong  results,  the  construction  is 
against  the  party  using  the  words.  Rodger 
V.  Comptoir  D'  Escompte  de  Paris,  L.  R.  2 
P.  C.  393,  38  L.  J.  P.  C.  30,  21  L.  T.  Rep. 
N.  S.  33,  5  Moore  P.  C.  N.  S.  538,  17  Wkly. 
Rep.  468,  16  Eng.  Reprint  618. 

8.  Altnian  v.  McBride,  4  Strobh.  (S.  C.) 
208. 

9.  Patcliing  f.  Gubbins,  2  Eq.  Rep.  7,  17 
Jur.  1113,  IKay  1,  23  L.  J.  Ch.  45,  2  Wkly. 
Rep.  2. 

10.  Swan  r.  Morehouse,  6  D.  C.  225;  Bid- 
die  I'.  Vandeventer,  26  Mo.  500.  See  Lindus 
V.  Melrose,  3  H.  &  N.  177,  4  Jur.  N.  S.  488, 
27  L.  J.  Exch.  326,  6  Wkly.  Rep.  441. 

11.  Swan  V.  Morehouse,  6  D.  C.  225. 

12.  Hoaa's  Appeal,  22  Pa.  St.  479. 

13.  Tiivinr  St.  Helens  Co)-p.,  0  Ch.  D. 
204,  4(>  L.  J.  Ch.  857,  37  L.  T.  Rep.  N.  S.  253, 
25  Wkly.  Rop.  885;  (^)uebec  r.  North  Shore 
R.  Co.,  27  Can.  Supreme  Ct.  102,  interpreta- 
tion in  favor  of  vendors  and  against  vendee. 

14.  Conn  ret  icut. —  Morwin  v.  Morris,  71 
Conn.  555,  42  Atl.  855. 

Illinois. —  Trotier  v.  St.  Louis,  etc.,  R.  Co., 
180  111.  471,  .54  N.  E.  487. 

Kentucky. —  Vcnable  McDonald,  4  Dana 
330;  Miller  i\  Shackleford,  4  Dana  204;  Sook 
V.  KnowlcM,  1  HibI)  283. 

Mariilmid. —  Cook      Carroll,  6  Md.  104. 

Manm<ihun(:Uii. — Snow  v.  Orleans,  120  Mass. 
453. 

MinHOuri. —  Whittelscy  v.  Kellogg,  28  Mo. 
■101. 


Montana. — McGuigan  v.  Hennessy,  24  Mont. 
202,  01  Pae.  1. 

Neio  [Iampnhire. —  Dean  v.  Erskine,  18 
N.  H.  81. 

'New  York. —  Frier  v.  Jackson,  8  Johns.  495. 

Pennsylvania. —  Cox  v.  Freedley,  33  Pa.  St. 
124,  75  Am.  Dec.  584;  Vincent  c.  Huff,  8 
Serg.  &  R.  381. 

Houth  Carolina. —  Holmes  v.  Weinheimer, 
06  S.  C.  18,  44  S.  E.  82. 

Tennessee. —  Memphis  v.  Waite,  102  Tenn. 
274,  52  S.  W.  161. 

Texas. —  Gardner  v.  Stell,  .34  Tex.  501. 

V  irginia. —  New  River  Mineral  Co.  v. 
Painter,  100  Va.  507,  42  S.  E.  300. 

West  Virginia.—  Snooks  v.  Wingfield,  52 
W.  Va.  441,  44  S.  E.  277. 

United  States. —  Brown  v.  Huger,  21  How. 
305,  16  L.  ed.  125;  Reed  v.  Merrimac  River 
Locks,  etc.,  8  How.  274,  12  L.  ed.  1077. 

Rule  applies:  When  deed  is  offered  in  evi- 
dence (Bernstein  v.  Humes,  60  Ala.  582,  31 
Am.  Rep.  52)  ;  when  intention  of  grantor  is 
to  be  gathered  from  deed  itself  (MeCutchen 
V.  MeCutchen,  9  Port.  (Ala.)  050)  ;  to  the 
legal  sufiicieney  of  the  execution  of  certain 
conveyances  offered  in  evidence  ( Stark  v.  Bar- 
rett, 15  Cal.  361)  ;  to  determination  of  ma- 
teriality i-ind  force  of  each  and  all  the  facts 
contained  in  the  instrument  (Cook  v.  Carroll, 
6  Md.  104)  ;  and  to  the  construction  of  the 
deed  so  far  as  the  intention  of  the  parties 
can  be  deduced  therefrom  (Reed  v.  Merrimac 
River  Locks,  etc.,  8  How.  (U.  S.)  274,  12 
L.  ed.  1077). 

15.  McGuigan  f.  Hennessv.  24  Mont.  202, 
61  Pac.  1;  Cox  v.  Freedley,  33  Pa.  St.  124, 
75  Am.  Dec.  584.  See  also  Whittelsey  v. 
Kellogg,  28  Mo.  404;  Dean  v.  Erskine,  18 
N.  H.  81 ;  Vincent  v.  Huff,  8  Serg.  &  R.  (Pa.) 
381;  Gardner  v.  Stell,  34  Tex.  561;  Brown 
■V.  Huger,  21  How.  (U.  S.)  305,  16  L.  ed.  125. 

Where  an  ambiguity  arises  out  of  collateral 
matter  not  in  the  deed,  the  explanation  of  the 
ambiguity  is  a  question  to  be  determined  by 
the  jury  from  the  weight  of  the  evidence. 
Rook  (;."Groene\vald,  22  Pa.  Super.  Ct.  041. 

Where  more  than  one  inference  can  be 
drawn  tnnn  the  language  of  a  deed,  and  the 
inferences  are  dependent  on  certain  facts  in 
controversy,  the-cll'oct  of  the  deed  is  for  the 
jury.    Glovor  i>.  Gasque,  67  S.  C.  18,  45  S.  E. 

Whether  a  deed  was  to  take  effect  on  the 
day  of  its  delivery,  or  on  the  day  of  ils 
is  a  (pu'slion  Cor  ihc  jury,  in  dclcrmining 
whether  tlu'  growing  crops  pass  1o  the  gran- 
toe.  Kainmrath  f.  Kidd,  89  Minn.  380,  05 
N.  W.  213. 
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depend  upon  the  sense  in  wliicli  the  words  are  used  and  upon  facts  aliunde  and 
60  become  a  mixed  question  of  law  and  fact,'''  or  there  may  be  such  a  latent 
ambiguity,  or  such  a  necessity  for  the  determination  and  application  of  extrinsic 
facts,  or  surrounding  circumstances,  or  subsequent  matters  of  legal  admissibility, 
as  that  the  question  will  become  one  for  the  consideration  of  the  jury  "  subject 
to  instructions  by  the  court.^^ 

2.  Recitals  — a.  In  General — (i)  As  Evidence.  It  is  variously  decided 
that  the  recitals  in  a  deed  as  between  the  parties  constitute  evidence  of  the  facts 
stated;^"  that  they  may  be  evidence  against  the  grantee  without  operating  as  an 
estoppel,^'  or  evidence  generally  without  being  conclusive  of  the  facts  ;  or  obli- 
gatory as  full  proof  of  an  authentic  act;^^  that  they  may  be  sufficient  proof,^''  or 
be  taken  as  ])rhma  facie  true,^  or  raise  a  presumption  of  the  truth  as  stated  ; 
and  it  is  also  held  that  they  are  not  evidence  of  the  facts  stated.'-^' 

(ii)  Conclusiveness  as  Against  Parties.  It  is  the  general  rule  that  all 
parties  to  a  deed  are  bound  by  the  recitals  in  it  legitimately  appei'taining  to  the 
subject-matter.    It  applies  not  only  to  the  parties  immediately  but  to  those  claim- 


16.  East  Hampton  v.  Vail,  151  N.  Y.  463, 
45  N.  E.  1030  [affirming  71  Hun  94,  24  N.  Y. 
Suppl.  5S3]. 

17.  Tlius  Avhere  matter  at  issue  is  to  be 
determined  on  extrinsic  evidence  as  to  the 
Ijniits  and  boundaries  of  land  (Humes  v. 
Bernstein,  72  Ala.  546)  ;  where  the  qiio  animo 
of  possession  is  material  (Mims  v.  Sturdevant, 
16  Ala.  154)  ;  where  parol  evidence  is  intro- 
duced to  show  the  subject-matter  (Carroll  v. 
Miner,  1  Pa.  Super.  Ct.  439)  ;  where  the 
doubt  in  the  application  of  the  descriptive 
portion  to  external  objects  arises  from  latent 
ambiguity  (Reed  v.  Merrimac  River  Locks, 
etc.,  8  How.  (U.  S.)  274,  12  L.  ed.  1077); 
where  parol  evidence  is  given  to  remove  a 
latent  ambiguity  (Symmes  v.  Brown,  13  Ind. 
318)  ;  where  the  question  is  whether  one  is 
the  grantee  named  (Halladay  v.  Gass,  51 
N.  Y.  App.  Div.  539,  64  N.  Y.  Suppl.  825)  ; 
where  the  legal  effect  deducible  from  the 
terms  of  the  deed,  or  from  matters  subse- 
quent, showing  the  sense  of  the  parties,  may 
include  or  exclude  the  premises  in  controversy 
(Frier  r,.  Jackson,  8  Johns.  (N.  Y.)  495); 
and  where  facts  important  to  the  construc- 
tion are  m  dispute  (Preston  v.  Robinson,  24 
Vt.  583)  the  questions  are  for  the  jury. 

18.  Morse  v.  Weymouth,  28  Vt.  824:  Pres- 
ton V.  Robinson,  24  Vt.  583. 

19.  Reference  to  recitals  to  aid  construc- 
tion see  infra,  V,  A,  4,  g. 

20.  Demeyer  c.  Legg,  18  Barb.  (N.  Y.) 
14;  Stoevert;.  Whitman,  6  Binn.  (Pa.)  416. 

Recital  as  to  other  deed  not  produced. —  It 
is  no  objection  to  the  admission  of  a  later 
deed  that  it  was  given  to  supply  a  defect  in 
a  prior  deed,  where  plaintiff  is  shown  to  be 
the  sole  iieir  thereunder ;  and  the  recital  does 
not  detract  from  the  force  of  the  later  deed 
where,  if  a  prior  deed  was  valid,  plaintiff 
had  title  through  it,  and  if  not,  then  the  later 
deed  transferred  it.  Bovce  v.  Stambaugh,  34 
Mich.  348. 

Where  there  are  misrecitals  the  fact  may  be 
shown.    Roe  r.  McNeill,  14  U.  C.  C.  P.  424. 

Words  "  has  executed  unto  "  import  both  a 
making  and  a  delivery.  Bagley  v.  McMickle, 
9  Cal.  430. 


21.  Champlain,  etc.,  R.  Co.  v.  Valentine, 
19  Barb.  (N.  Y.)  484. 

22.  Stoever  r.  Whitman,  0  Binn.  (Pa.) 
416;  Bulky  v.  Bulley,  L.  R.  9  Ch.  739,  44 
L.  J.  Ch.  79,  30  L.  T.  Rep.  N.  S.  848,  22  Wkly. 
Rep.  779 ;  Neale  v.  Winter,  9  U.  C.  C.  P.  394. 

That  an  order  for  partition  was  made  at  a 
certain  term  is  not  conclusive  by  reason  of  a 
recital  to  that  effect  see  Glover  v.  Ruffln,  6 
Ohio  255. 

23.  Kerwin  v.  Hibernia  Ins.  Co.,  28  La. 
Ann.  312. 

24.  Harman  v.  Stearns,  95  Va.  58,  27  S.  E. 
601;  Edwards  v.  Brown,  1  Cromp.  &  J.  307, 
9  L.  J.  Exch.  0.  S.  84,  1  Tvrw.  182,  3  Y.  & 
J.  423;  Hutchinson  v.  Collier,  27  U.  C.  C.  P. 
249;  Nesbitt  v.  Rice,  14  U.  C.  C.  P.  409. 

■  25.  Williamson  v.  Mayer,  117  Ala.  253,  23 
So.  3. 

26.  Mumford  v.  Wardwell,  6  Wall.  (U.  S.) 
423,  18  L.  ed.  756. 

27.  Thus  it  has  been  held  that  recitals 
are  not  evidence  of  the  contents  of  a  deed 
(Kelly  V.  Power,  2  Ball  &  B.  236)  ;  nor  of 
the  existence  of  a  release  so  as  to  bind  the 
vendee,  of  land  covered  thereb}',  to  pay  the 
purchase-money  ( Smith  v.  Webster,  2  Watts 
(Pa.)  478)  ;  nor  that  the  land  had  before 
been  granted  (Crump  v.  Thompson,  31  N.  C. 
491);  nor  as  to  the  ownership  and  bound- 
aries of  land  against  one  claiming  a  right  of 
waj'  over  adjoining  lands  (Pettingill  r.  Por- 
ter, 8  Allen  (Mass.)  1,  85  Am.  Dec.  671); 
nor  as  to  heirship  (Ross  r.  Loomis,  64  Iowa 
432,  20  N.  W.  749;  Costello  v.  Burke,  63 
Iowa  361,  19  N.  W.  247;  Jones  v.  Sherman, 
56  Miss.  559;  Watson  v.  Gregg,  10  Watts 
(Pa.)  289,  36  Am.  Dec.  176;  Hovey  v.  Long, 
33  N.  Brunsw.  462)  ;  nor  that  one  is  a  widow 
and  heir  ( Soukup  v.  Union  Invest.  Co..  84 
Iowa  448,  51  N.  W.  167,  35  Am.  St.  Rep. 
317)  ;  and  a  recital  that  the  grantor  is  a 
corporation  does  not  prove  its  corporate  ex- 
istence as  against  one  claiming  through  an- 
other source  of  title  (Sonoma  Coimty  Water 
Co.  V.  Lynch,  50  Cal.  503). 

Recital  in  unregistered  instruments  cannot 
affect  title.  Rutledge  :McLean,  12  U.  C. 
Q.  B.  205. 
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ing  under  them,  to  privies  in  blood,  in  estate,  and  in  law.^  But  it  is  determined 
that  recitals  work  no  estoppel  against  the  grantee  whei-e  they  are  immaterial  or 
are  in  a  deed  poll.'*  And  although  one  who  has  entered  under  a  deed,  but  who 
did  not  execute  it,  is  not  concluded  by  a  recital  therein,''  yet  it  is  decided  that  the 
execution  does  not  determine  who  are  concluded  or  estopped,  but  the  test  is  the 
intention,  gathered  from  construing  the  instrument,  and  whether  or  not  all  have 
intended  the  statement  to  be  true,  or  it  is  the  statement  of  one  party  only.^ 

(in)  Effect  as  to  Third  Persons.  The  above  general  rule  is  limited  in  its 
operation  to  the  persons  therein  specified,  and  it  does  not  include  strangers  or 
tiiird  parties  or  those  not  claiming  under  the  deed.^ 


28.  Robbing  v.  McMillan,  26  Miss.  434; 
risk  V.  Flores,  43  Tex.  340.  See  also  Carver 
V.  Astor,  4  Pet.  (U.  S.)  1,  7  L.  ed.  701; 
Bowman  v.  Taylor,  2  A.  &  E.  278,  4  L.  .J. 
K.  B.  58,  4  N.  &  M.  264,  29  E.  C.  L.  142, 
and  cases  cited  infra,  note  33. 

Although  denied  in  an  answer  by  defendant 
who  claimed  through  a  party  who  executed 
the  deed,  a  recital  may  be  taken  to  be  true. 
Whatman  v.  Gibson,  2  Jur.  273,  7  L.  J.  Ch. 
160,  9  Sim.  196. 

Grantor  is  not  bound  by  recitals  of  fact. 
Mehaffy  v.  Dobbs,  9  Watts  (Pa.)  363. 

Recital  of  an  agreement  in  a  deed  is  equiva- 
lent to  an  agreement  made  by  the  deed. 
Commonwealth  Bank  v.  Vance,  4  Litt.  (Ky.) 
168. 

Recital  that  land  had  become  the  property 

of  D  does  not  conclude  the  grantor  as  to  the 
fee,  and  if  there  is  a  further  recital  that  D's 
estate  had  been  divested  by  the  grantor's 
entry  after  breach  of  condition,  one  claiming 
under  D,  but  not  under  the  deed,  is  not 
estopped  to  deny  its  recital  by  having 
availed  himself  of  the  first  as  evidence  of 
D's  estate.  Stoever  v.  Whitman,  6  Binn. 
(Pa.)  416. 

Where  some  recitals  are  for  and  others 
against  the  grantor,  the  deed  must  be  taken 
in  toto  or  rejected,  since  the  recitals  cannot 
be  changed  to  render  them  consistent.  Bar- 
bour V.  Watts,  2  A.  K.  Marsh.  (Ky.)  290. 

So  the  grantor  in  a  deed  poll  and  all  who 
claim  under  the  deed  have  been  decided  to 
be  boimd  by  its  recitals,  although  thej'  are 
not  precluded  from  showing  that  the  deed  is 
defective  and  void.  Blake  v.  Tucker,  12  Vt. 
39. 

29.  Champlain,  etc.,  R.  Co.  v.  Valentine,  19 
Barb.   (N.  Y.)  484. 

30.  Champlain,  etc.,  R.  Co.  v.  Valentine,  19 
Barb.  (N.  Y.)  484;  Minaker  v.  Ash,  10 
U.  C.  C.  P.  363. 

31.  'J'ull  V.  Owen,  4  Jur.  503,  9  L.  J.  Exch. 
Eq.  33,  4  Y.  &  Coll.  192. 

Grantee's  assent  must  appear  in  some  way 
to  the  contract,  it  not  being  sufBcient  to  in- 
sert a  clauHo  in  the  deed  that  the  grant(>e 
aHHunicH  ciicunibrance.  Boisot  i'.  Chandler, 
82  ill.  App.  261. 

32.  Stronghill  v.  Buck,  14  Q.  B.  781,  14 
Jur.  741,  1!)  L.  J.  Q.  B.  209,  08  E.  C.  L.  781. 

There  are  also  other  exceptions  to  or  (juali- 
ficationH  of  tli(!  general  rule.  Thus  a  party 
to  a  deed  is  not  estopped  by  recitals  in  an- 
terior deeds,  although  the  title  is  derived 
tlirougli  tliem   (Doe  v.  Shelton,  3  A.  &  E. 
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205,  1  Harr.  &  W.  287.  4  L.  J.  K.  B.  107,  4 
N.  &  M.  857,  30  E.  C.  L.  137.  But  see  Law- 
lor  V.  Murchison,  4  Grant  Ch.  (U.  C.)  284, 
as  to  erroneous  recital  in  prior  deed),  un- 
less the  recital  is  also  contained  in  the  sub- 
sequent deed  (Gwyn  v.  North  Canal  Nav. 
Co.,  L.  R.  3  Exch.  209,  37  L.  J.  Exch.  122, 
18  L.  T.  Rep.  N.  S.  688,  10  Wkly.  Rep.  1209. 
See  Thompson  v.  Bennett,  22  U.  C.  C.  P.  393. 
Compare  Farr  r.  Sheriffe,  4  Hare  512,  10 
Jur.  630,  15  L.  J.  Ch.  89,  30  Eng.  Ch.  512). 
Again  no  strict  estoppel  exists,  under  a  deed 
of  settlement,  in  favor  of  the  transferee  of  a 
mortgage  which  is  not  within  the  scope  of 
the  settlement  (Williams  v.  Pinckney,  67 
L.  J.  Ch.  34,  77  L.  T.  Rep.  N.  S.  700  [af- 
firming 60  L.  J.  Ch.  551] )  ;  nor  does  a  re- 
cital that  a  deed  issued  to  a  certain  person 
control  as  to  the  identity  of  the  grantee 
(Billings  V.  Kankakee  Coal  Co.,  07  111.  489). 
And  a  recital  contrary  to  fact,  introduced 
by  mistake  of  fact,  does  not  estop  a  party 
in  equity  to  controvert  the  same.  Brooke 
V.  Haymes,  L.  R.  6  Eq.  25.  Nor  is  there  an 
estoppel  against  a  part.y  or  grantee,  wliere 
the  action  is  wholly  collateral  to  the  deed. 
Ex  p.  Morgan,  2  Ch.  D.  72,  45  L.  J.  Bankr. 
30,  34  L.  T.  Rep.  N.  S.  329.  24  Wklv.  Rep. 
414;  Minaker  v.  Ash,  10  U.  C.  C.  P.  363. 

33.  Alexander  t.  Campbell,  74  Mo.  142; 
Gaylord  r.  Respass,  92  N.  C.  553;  Kearney 
V.  Fagan,  2  Del.  Co.  (Pa.)  402;  Poison  v. 
Ingram,  22  S.  C.  541. 

Rule  as  to  third  parties  applies  to  recitals 
of  authority  of  persons  making  the  deed 
(Mordecai  i:  Beal,  8  Port.  (Ala.)  529);  to 
one  claiming  under  title  wholly  independent 
of  parties  or  privies  (Lamar  v.  Turner,  48 
Ga.  329)  ;  to  recitals  in  a  deed  placed  on 
record  (Stumpf  v.  Osterhage,  94  111.  115)  ; 
to  an  adversary  claimant  (Smith  r.  Shackle- 
ford,  9  Dana  (Ky.)  452)  ;  to  a  vendor's  deed 
as  against  judgment  creditors  (Buchanan  v. 
Kimes,  2  Baxt.  (Tenn.)  275):  to  a  recital 
that  the  grantees  are  the  only  heirs,  as 
against  other  heirs  (Mariposa  Tjinid.  etc., 
Co.  r.  Silliman,  (Tex.  Civ.  Ai)p.  1805)  32 
S.  W.  843.  See  also  Dixon  v.  Monroe,  112 
Ga.  158,  37  S.  E.  ISO)  :  and  to  a  recital  that 
deed  was  made  in  i)ursnance  of  a  contract  of 
sale  of  the  premises  with  a  person  of  whom 
the  grantee  was  assignee,  and  as  such  en- 
titled to  the  conveyance,  and  such  recitai 
does  not  operate  as  constructive  notice,  so 
as  to  require  a  mortgagee  in  good  faith  to 
examine  the  contract  or  assignment  for 
latent  defects  in  the  title  or  latent  equities 
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b.  Of  Consideration  —  (i)  In  General.  A  consideration  for  a  deed  is 
implied**  from  the  words  "sold,"  etc.,  in  the  recital,^^  and  a  bargain  and  sale  deed 
is  good,  although  it  does  not  express  that  the  consideration  money  has  been  paid.^^ 
A  deed  is  also  valid  in  law,  whether  the  consideration  has  been  actually  paid  or 
not,  where  there  is  a  recital  of  its  payment.^''  jSTor  does  a  false  statement  of  the 
consideration  operate  as  a  nullification.^^ 

(ii)  As  Evidence.  The  recital  of  a  consideration  h  prhna  facie  proof '^^  of 
the  payment  of  a  valuable  one;*  and  if  the  consideration  is  expressed  in  dollars 
that  amount  will  be  presumed  to  be  the  agreed  value  of  the  property  and  the 
actual  consideration  until  rebutted  by  evidence.^*  In  the  absence  of  evidence  to 
the  contrary  the  expressed  consideration  will  be  held  to  be  the  true  and  only 
one.''-  The  ownership  of  the  money  paid  may  also  be  evidenced  by  the  recital.''^ 
The  recital  of  the  consideration  is,  however,  only  prima  facie  evidence."  So 


of  the  assignor  (Acer  v.  Westcott,  46  N.  Y. 
384,  7  Am.  Eep.  355  [reversing  1  Lans. 
193]). 

Recitals  in  an  ancient  deed  do  not  conclude 
a  stranger  unless  some  part  of  the  premises 
has  been  held  under  the  deed.  Schermerhorn 
V.  Negus,  2  Hill  (N.  Y.)  335.  See  Deery  v. 
Cray,  5  Wall.  (U.  S.)  795,  18  L.  ed.  653. 

Where,  however,  a  purchaser  at  a  sheriff's 
sale  obtains  a  certifieate  and  assigns  it  to 
secure  a  loan  and  the  assignee  procures  the 
deed  in  which  the  assignment  was  copied,  to 
himself  from  the  sheriff,  and  sells  the  land, 
the  vendee  takes  it  with  notice  of  recitals 
in  the  assignment,  and  of  the  assignor's 
equity  of  redemption.  Wagner  v.  Winter, 
122  Ind.  57,  23  N,  E,  754. 

34.  Brown  v.  Chambersburg  Bank,  3  Pa. 
St.  187. 

35.  Reaves  v.  Ore  Knob  Copper  Co.,  74 
N.  C.  593. 

36.  Brocket  v.  Foseue,  8  N.  C.  64. 

37.  Winans  v.  Peebles,  31  Barb.  (N.  Y.) 
371. 

Quitclaim  deed  is  not  invalidated  because 
the  nominal  consideration  in  its  recital  is  not 
actually  paid.  Nathans  v.  Arkwright,  66 
Ga.  179. 

Recital  of  payment  for  services  shows  a 
sufficient  intention  to  pass  the  title.  Howe 
r.  Warnaek,  4  Bibb  (Ky.)  234. 

Recital  of  payment  to  a  third  person  does 
not  constitute  any  objection  to  the  deed. 
Holley  V.  Curtis,  3  How.  (Miss.)  230. 

38.  Stewart's  Appeal,  98  Pa.  St.  377. 

False  allegation  of  payment  of  considera- 
tion does  not  entail  nullity.  McAvoy  v. 
Huot,  1  Quebec  97. 

False  statement  of  the  consideration  of  a 
contract  on  which  a  conveyance  is  based  is 
only  a  ground  of  reformation  of  the  convey- 
ance.   Harrison  v.  Guest,  8  H.  L.  Cas.  481. 

39.  Leggat  v.  Leggat,  13  Mont.  190,  33 
Pac,  5 ;  Brown  v.  Chambersburg  Bank,  3  Pa. 
St.  187. 

40.  Alabama. —  Saunders  v.  Hendrix,  5  Ala. 
224, 

Kansas. —  Ruth  v.  Ford,  9  Kan.  17, 
Maine. —  Bassett  v.  Bassett,  55  Me.  127. 
Maryland. —  Higdon  v.  Thomas,  1  Harr.  & 
G,  139, 

Minnesota. —  McKusick  v.  Washington 
County  Com'rs,  16  Minn.  151. 


lYew  York. — Todd  v.  Eighmie,  4  N.  Y.  App. 
Div.  9,  38  N.  Y.  Suppl.  304;  McBurney  v. 
Cutler,  18  Barb.  203;  Van  Bokkelen  v.  Tay- 
lor, 4  Thomps.  &  C.  422. 

Oregon. —  Stark  v.  Olney,  3  Oreg.  88. 

Pennsylvania. —  Wilt  v.  Franklin,  1  Binn. 
502,  2  Am.  Dec.  474;  Hartley  v.  McAnulty, 
4  Yeates  95,  2  Am.  Dec.  396. 

Tennessee. —  Cocke  v.  Trotter,  10  Yerg. 
213. 

United  States. —  Patrick  v.  Leach,  2  Fed. 
120,  1  McCrary  250. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  260. 

Recital  of  amounts  as  bearing  interest  from 
anterior  dates  imports  payment  at  the  date 
of  the  deed  of  the  sums  specified,  with  in- 
terest to  that  time.  Ricketts  v.  Lambert,  3 
Bush  (Ky.)  670. 

That  a  price  is  paid  as  a  consideration  for 
a  transfer  is  implied  from  a  recital  that  the 
grantor  has  sold  to  the  grantee  certain  prem- 
ises.   De  Merle  v.  Mathews,  26  Cal.  455. 

Where  a  money  consideration  and  personal 
services  are  expressed,  the  former  in  a  deed 
and  the  latter  in  a  contemporaneous  agree- 
ment which  is  part  of  the  deed,  the  law 
presumes  that  money  and  personal  services 
are  the  true  consideration.  Vaugine  v.  Tay- 
lor, 18  Ark.  65. 

Where  the  deed  expresses  a  valuable  con- 
sideration, the  relations  of  the  parties  and 
entry  raise  no  presumption  that  the  land  was 
intended  as  a  gift.  Deloach  r.  Turner,  7 
Rich,  (S.  C)  143,  deed  from  father-in-law 
to  son-in-law, 

41.  Clements  v.  Landrum,  26  Ga.  401. 

If  only  the  word  "  dollars  "  is  left  in  a  deed 
of  bargain  and  sale,  the  separate  amounts 
written  therein  having  been  erased,  there  is 
no  consideration  to  support  it.  Catlin  Coal 
Co.  V.  Lloyd,  180  111.  398,  54  N.  E.  214,  72 
Am.  St.  Rep.  216. 

If  the  consideration  is  "         dollars  "  the 

deed  is  not  for  that  reason  inadmissible  in 
evidence,  Jewell  v.  Walker,  109  Ga,  241, 
34  S.  E,  337. 

42.  Haywood  v.  Moore,  2  Humphr.  (Tenn.) 
584 

43.  Stall  V.  Fulton,  30  N.  J.  L.  430,  deed 
to  wife  and  statement  that  money  belonged 
to  her. 

44.  Illinois. —  Ayres  v.  McConnel,  15  III. 
230. 
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while  the  acknowledgment  of  payment  or  of  the  receipt  of  the  confeideration  or 
purchase-money  is  y^c/'e  proof  of  such  fact/'  it  is  only  ^/'/'*r/'t<*  evi- 

dence/'' and  is  open  to  explanation  and  may  be  disproved"  by  clear  and  convincing 
evidence.'^^  And  it  is  also  decided  that  an  acknowledgment  by  the  bargainor  in 
a  deed  that  he  has  received  the  consideration  money  is  a  bar  in  a  court  of  law  to 
any  action  for  the  recovery  thereof.*'-* 

(ill)  Effect  as  to  Third  Peusons.  The  recital  of  a  consideration  is  not 
'prima  facie  evidence  of  payment,  where  the  deed  is  attacked  as  fraudulent  as 
against  creditors  of  the  grantor/'"  Nor,  it  is  decided,  is  the  acknowledgment  of  a 
receipt  in  a  deed  of  payment  any  evidence  thereof  as  against  strangers  to  the 
instrument/' 

3.  Construing  Instruments  Together  and  Merger  of  Previous  Agreements  —  a. 
Rules  as  to  Separate  op  Different  Instruments.  In  order  to  determine  wliat  was 
intended  by  a  deed,  separate  or  different  instruments  may  be  construed  together, 
wliere  they  are  executed  at  the  same  time  or  simultaneously,  and  relate  to  the 


Iowa. —  Trayer  v.  Reeder,  45  Iowa  272; 
Lawton  v.  Buckingham,  15  Iowa  22. 

Kentucky. —  Hutchinson  v.  Sinclair,  7  T.  B. 
Mon.  291. 

Michigan. —  Mowrey  v.  Vandling,  9  Mich. 
39. 

Missouri. —  Hogel  v.  Lindell,  10  Mo.  483; 
Bridges  v.  Russell,  30  Mo.  App.  258. 

A^eto  Hampshh-e. —  Pritchard  v.  Brown,  4 
N.  H.  397,  17  Am.  Dee.  431. 

North  Carolina. —  IMedley  v.  Mask,  39  N.  C. 
339. 

Pennsylvania. —  Watson  v.  Blaine,  12  Serg. 

6  R.  131,  14  Am.  Dee.  669;  Weigley  v.  Weir, 

7  Serg.  k  R.  309. 

Rhode  Island. —  Hedley  v.  Briggs,  2  R.  I. 
489. 

South  Carolina. —  Daniels  v.  Moses,  12 
S.  C.  130. 

Tennessee. —  Baylias  v.  Williams,  6  Coldw. 
440. 

Texas. —  Sachse  v.  Loeb,  (Civ.  App.  1902) 
69  S.  W.  460. 

Wisconsin. —  Reynolds  V.  Vilas,  8  Wis.  471, 
76  Am.  Dec.  238. 

United  States.— MiUs  v.  Dow,  133  U.  S. 
423,  10  S.  Ct.  413,  33  L.  ed.  717. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  260. 

Parol  evidence  as  to  consideration  see  Evi- 
dence. 

A  deed  is  conclusive  only  so  far  as  the  con- 
sideration expressed  is  necessary  to  support 
the  conveyance.  McCrea  v.  Purmort,  16 
Wend.  (N.  Y.)  460,  30  Am.  Dec.  103. 

Recital  that  a  lien  is  retained  till  the  pay- 
ment of  tlie  purcliaso-money  does  not  show 
that  it  vvas  not  paid  when  the  land  was 
bought.  Arnold  v.  Harris,  (Tcnn.  Ch.  App. 
189S)  52  S.  VV.  715. 

Where  the  conveyance  of  other  land  to  the 
grantor  is  tlie  coiisidcratiou  recited  t\w  pre- 
sumption does  not  arise  that  such  land  was 
eoiivcvcd  to  tlic  grantor,  l)ut  the  recital  is 
merely  eviiienc^e  of  tlie  fact.  Smith  Dun- 
nian,  0  Tex.  Civ.  Apj).  319,  29  S.  W.  432. 

45.  Lacustrine  Fertilizer  Co.  r.  \/,iko  (luano, 
etc.,  Fertilizer  Co.,  82  N.  Y.  476  [afflrminf/  19 
Hun  471;  VVood  r.  Chapin,  13  N.  Y.  509.  67 
Am.  De;;.  62;  Doopcr  v.  Noellcc,  5  Dalv 
(N.  Y.)  ^13. 

Acknowlodfsment  and  acquittance  is  proof 
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that  money  was  paid  for  and  on  account  of  the 
property  conveyed.  Farmer  v.  Barnes,  5C 
N.  C.  109. 

As  between  grantees  under  prior  and  sub- 
sequent deeds  of  the  same  premises  and  of 
the  same  grantor  the  recital  of  a  receipt  of  a 
valuable  consideration  in  the  latter  deed  is 
not  evidence  of  the  fact.  Galland  v.  Jack- 
man,  26  Cal.  79,  85  Am.  Dec.  172. 

"  Paid  to  us  annually  to  our  satisfaction  " 
may  mean  future  pavments  and  not  past. 
Gage  i;.  Hoyt,  5.8  Vt.  536,  3  Atl.  318. 

Prior  or  simultaneous  payment  is  not  shown 
by  a  recital  that  "  said  sum  "  has  "  this  day  " 
been  "  advanced  and  paid."  Mills  v.  Dow, 
133  U.  S.  423,  10  S.  Ct.  413,  33  L.  ed.  717. 

Recitals  by  attorney  in  fact  of  an  incom- 
petent person  are  prima  facie  proof  of  the 
payment  of  the  consideration.  Williams  v. 
Sapieha,  (Tex.  Civ.  App.  1900)  59  S.  W.  947. 

Words  "  value  received "  import  a  consid- 
eration sufficient  to  raise  a  use.  Jackson  r. 
Alexander,  3  Johns.  (N.  Y.)  484,  3  Am.  Dec. 
517. 

But  such  recital  is  not  prima  facie  evidence 
where  the  expressed  consideration  is  tb;; 
maintenance  of  the  grantor  for  life.  Maker 
V.  Maker,  74  Me.  104.  Nor  is  such  acknowl- 
edgment evidence  on  the  rescission  of  th.; 
deed  that  the  grantor  was  to  return  the  con- 
sideration to  the  grantee.  Farmer  v.  Barnes, 
56  N.  C.  109. 

46.  Gordon  r.  Gordon,  1  Mete.  (Ky.)  285; 
Morris  v.  Daniels,  35  Ohio  St.  406;  Depew 
V.  Clark,  1  Phila.  (Pa.)  432. 

47.  llebbard  r.  llaughian,  70  N.  \'.  54; 
Stackpole  V.  Robbins,  47  Barb.  (N.  1^)  212 
[affirmed  in  48  N.  Y.  065]  ;  Whitbeck  r.  Whit- 
beck,  9  Cow.  (N.  Y.)  266,  IS  Am.  Dec.  503. 

48.  Stearns  r.  Stearns,  23  N.  J.  Eq.  107; 
Herbert  r.  Scotield,  9  N.  J.  Eq.  492. 

49.  Kimball  r.  Walker,  30  111.  482;  Hud- 
son )'.  Critcher,  53  N.  C.  485;  Mendenhall  r. 
Parish,  ,'"3  N.  C.  105,  78  Am.  Dec.  269; 
Broeket  t  v.  Foscue.  8  N.  C.  04.  See  Pennsyl- 
vania Salt  IMfg.  Co.  V.  Neel,  54  Pa.  St.  9. 

50.  VMiitaker  v.  Garnett,  3  Bush  (Ky.) 
402;  Bolton  r.  Jacks,  6  Rob.  (N.  Y.)  166. 

51.  Llovd  r.  Lvnch,  28  Pa.  St.  419,  70  Am. 
Dec.  137;  Depew  /'.  Clark,  1  Phila.  (Pa.) 
432;  Sinnnons  Creek  Coal  Co.  r.  Doran,  142 
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same  suhjact-matter  and  are  between  the  same  parties,^'  or  are  parts  of  the  same 
traiisactioii  wliere  a  deed  is  made  to  correct  a  mistake  and  supply  an  omission 
in  a  previous  deed  between  the  same  parties;"'"'  wliere  a  separate  instrument  con- 
tains a  declaration  of  the  grantor's  objects  and  purposes where  a  deed  has 
been  executed  in  compliance  with  a  bond  previously  given  by  the  parties  for  a 
deed;'''*  where  one  instrument  is  attached  to,  and  made  a  part  of,  the  other;''' 
and  whei-e  there  is  an  incorporation  by  reference  to  other  instruments,'''^  records 


U.  ,S.  417,  S.  Ct.  239,  35  L.  ed.  10G3. 
But  see  contra,  Jackson  r.  McCliesney,  7  Cow. 
(N.  Y.)  ;^60,  17  Am.  Dec.  521. 

No  evidence  as  against  prior  unrecorded 
deed  see  ]\lorris  c.  Daniels,  35  Oliio  St.  400. 

Not  evidence  of  payment  of  value  against 
the  owner  of  a  prior  equity  see  Lakin  v. 
Sierra  Buttes  Gold  Min.  Co.,  25  Fed.  337. 

52.  Cloves  r.  Sweetser,  4  Cusli.  (Mass.) 
403;  Rexford  r.  Marquis,  7  Lans.  (N.  Y.) 
249;  Raymond  v.  Wheeler,  9  Cow.  (N.  Y.) 
295;  Jackson  v.  Dunsbagh,  1  Johns.  Cas. 
(N.  Y.)  91;  Howell  v.  Howell,  29  N.  C.  491, 
47  Am.  Dec.  335;  Kruse  v.  Prindle,  8  Oreg. 
158. 

Rule  applies  to  an  absolute  bill  of  sale  of 
chattels  and  a  bond  executed  contemporane- 
ously (Prater  v.  Darby,  24  Ala.  496)  ;  to  a 
warranty  deed,  in  consideration  of  mainte- 
nance, and  a  mortgage  (Richter  i\  Richter, 
111  Ind.  456,  12  N.  E.  698)  ;  to  a  deed  in 
trust  and  reconveyance  to  a  wife  (Early  v. 
Douglass,  110  Ky.  813,  62  S.  W.  860,  23  Ky. 
L.  Rep.  298 )  ;  to  a  conveyance  and  condition 
of  defeasance  between  joint  purchasers 
(Honore  r.  Hutchings,  8  Bush  (Ky.)  687); 
to  partition  deeds  mutually  given  of  parts 
of  premises,  before  held  in  common  (Mitchell 
r.  Smith,  67  Me.  338)  ;  to  two  deeds,  one 
conveying  one  jjarcel  with  an  easement  in 
another  parcel  and  the  other  conveying  the 
latter  uarcel  but  reserving  the  easemenb 
(Knight  i.  Dyer,  57  Me.  174,  99  Am.  Dec. 
765)  ;  to  a  quitclaim  deed,  in  connection  with 
a  trust  deed  constituting  a  settlement  witli 
power  of  revocation  (Miller  v.  Lullman,  11 
Mo.  App.  419  [affirmed  in  81  Mo.  311])  ;  to 
a  deed  .ind  bond  for  performance  (Hills  v. 
Miller,  3  Paige  (N.  Y.)  254,  24  Am.  Dee. 
218)  ;  to  deeds  of  an  executor  and  devisees  to 
the  same  parties,  and  one  contained  excep- 
tions and  the  other  did  not  (Anderson  v. 
Harvey,  10  Graft.  (Va.)  386)  ;  and  to  a  con- 
veyance and  deed  to  secure  the  payment  of 
purchase-money  (George  v.  Cooper,  15  W.  Va. 
666). 

Doctrine  of  relation  applies  where  several 
acts  are  concurrent  in  making  a  conveyance, 
and  they  will  all  be  treated  as  having  taken 
place  at  the  time  when  the  original  act  was 
done.    Welch  v.  Dutton,  79  III.  465. 

General  purpose  of  the  whole,  where  instru- 
ments are  construed  together,  apparent  there- 
from, will  control  the  apparent  purpose  of 
one.    Ford  v.  Belmont.  7  Rob.  (N.  Y.)  97. 

When  not  relating  to  the  same  subject- 
matter  two  instruments  are  not  to  be  con- 
strued together.  Allen  v.  Parker,  27  Mo. 
531. 

53.  Alabama. —  Robbins  v.  Webb,  68  Ala. 
393. 


//Zinois.— Torrence  r.  Shedd,  112  111.  466. 
Indiana. —  Leach  v.  Rains,  149  Ind.  152,  48 
N.  E.  838;  Amos  v.  Amos,  117  Ind.  19,  19 
E.  539. 

Kansas. —  Harrison  r.  Andrews,  18  Kan. 
535. 

Maine. —  Gammon  r.  Freeman,  31  Me.  243. 

Michigan. —  Johnson  v.  Moore,  28  Mich.  3. 

0/mo.— White  v.  Brocaw,  14  Ohio  St.  333. 

S«srZa»(Z.— Whitbread  v.  Smith,  3  De  G.  M. 
&  G.  727,  2  Eq.  Rep.  377,  18  Jur.  475,  23 
L.  J.  Ch.  611,  2  Wklv.  Rep.  177.  52  Eng. 
Ch.  567. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  261  et  seq. 

Deeds  dated  on  consecutive  days  may  form 
part  of  one  transaction.  Ford  v.  Stuart,  15 
Beav.  493,  21  L.  J.  Ch.  514.  See  Benham 
r.  Newell,  24  L.  J.  Ch.  424,  3  Wkly.  Rep. 
333. 

Whether  deeds  are  part  of  the  same  trans- 
action is  determined  by  the  surrounding  cir- 
cumstances and  not  by  express  reference 
jnerelv.  Harman  v.  Richards,  10  Hare  81,  22 
L.  J.  Ch.  1066,  44  Eng.  Ch.  78. 

54.  King  f.  Norfolk,  etc.,  R.  Co.,  90  Ya. 
210,  17  S.  E.  868. 

Receipt  for  a  deed  contained  an  agreement 
that  errors  of  calculation  or  the  like  in  the 
deed  might  be  corrected,  and  it  Avas  decided 
that  it  was  designed  to  cover  only  miscalcu- 
lations as  to  the  amount  of  liens  mentioned 
in  the  deed,  and  not  to  remedy  an  important 
omission  in  it.  Wager  v.  Chew,  15  Pa.  St. 
323. 

55.  Ford  v.  Belmont,  7  Rob.  (X.  Y.)  97; 
Norton  v.  Perkins,  67  Vt.  203,  31  Atl.  148. 

56.  Stuvvesant  r.  Western  Mortg.,  etc., 
Co.,  22  Colo.  28,  43  Pac.  144. 

57.  Threadgill  r.  Bickerstaff,  7  Tex.  Civ. 
App.  406,  26  S.  W.  739. 

58.  Jordan  r.  Jordan,  65  Ala.  301;  Wat- 
son V.  Boylston,  5  Mass.  411;  Hoyatt  r. 
Phifer,  15  N.  C.  273;  Matter  of  North  of 
England  Joint  Stock  Banking  Co.,  1  De  G.  M. 
&  G.  576,  16  Jur.  435,  22  L.  J.  Ch.  194,  50 
Eng.  Ch.  444. 

Contract  and  deed  should  be  construed  to- 
gether when  the  deed  recites  that  the  con- 
tract is  to  be  made  a  part  thereof,  and  pro- 
vides that  it  shall  conform  in  all  respects  to 
the  contract.    Chapman  v.  Lee,  47  Ala.  143. 

If  the  deed  is  not  so  incorporated  by  refer- 
ence the  instruments  will  not  be  construed  to- 
gether (Miller  v.  Scolfield,  12  Conn.  335), 
especially  where  the  statute  requires  such 
reference  to  a  defeasance  (Kingslev  v.  Hol- 
brook,  45  N.  H.  313,  86  Am.  Dec.  173).  But 
see  Robbins  v.  Webb,  68  Ala.  393,  where  the 
instruments  are  parts  of  the  same  transac- 
tion. 

Recital  that  a  deed  was  executed  "per 
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thereof/'^  and  to  orders  or  judgments ;  hut  it  lias  been  determined  tJiat  this  is 
not  necessarily  so."^ 

b.  Indorsements  or  Memoranda.  An  indorsement  or  memorandum  upon  the 
deed  should,  when  so  made  as  to  constitute  a  part  thereof,  be  read  into  the  \)<><\y 
of  tlie  deed  and  construed  with  the  same  in  its  entirety  in  ascertaining  the  parties' 
intention. It  if  decided,  however,  that  indorsements  on  the  back  of  a  deed  are 
no  part  thereof,"^  and  that  a  memorandum  on  the  back  of  a  transfer  of  title  to  a 
third  party  is  not  evidence  of  title  without  proof  of  execution  and  delivery.** 

e.  Merg-er  of  Previous  Agreements.  As  a  general  rule  a  deed  ;nade  in  full 
execution  of  a  contract  of  sale  of  land  merges  the  provisions  of  the  contract 
therein,  and  tliis  rule  extends  to  and  includes  all  ]«-ior  negotiations  and  agree- 
ments leading  up  to  the  execution  of  the  deed,''''  all  prior  purposes,  stipula- 


agreement "  does  not  incorporate  the  agree- 
ment so  that  covenants  therein  contained  will 
run  with  the  land.  Close  v.  Burlington,  etc., 
R.  Co.,  1)4  Iowa  149,  19  N.  W.  886. 

Reference  to  schedules,  maps,  plans,  and 
inventories  see  Ex  p.  Jardine,  L.  R.  10  Ch. 
332,  44  L.  J.  Bankr.  58,  32  L.  T.  Rep.  N.  S. 
681,  23  Wkly.  Rep.  736;  Barton  v.  Dawes,  10 
C.  B.  261,  19  L.  J.  C.  P.  302,  70  E.  C.  L.  261 ; 
Micklethwait  v.  Newlay  Bridge  Co.,  33  Ch.  D. 
133,  51  J.  P.  132,  55  L.  T.  Rep.  N.  S.  3.36; 
Weeks  v.  Maillardet,  14  East  568;  Manning 
V.  Fitzgerald,  1  F.  &  F.  633;  Willis  v.  Wat- 
ney,  51  L.  J.  Ch.  181,  45  L.  T.  Rep.  N.  S. 
739,  30  Wkly.  Rep.  424;  Hutchinson  v.  Mor- 
ritt,  3  Y.  &  Coll.  547 ;  McEachren  v.  Ferguson, 
5  N.  Brunsw.  242 ;  Fullerton  v.  Brundige,  20 
Nova  Scotia  182,  8  Can.  L.  T.  378. 

59.  Farrar  t.  Fessenden,  39  N.  H.  268; 
Clough  V.  Bowman,  15  N.  H.  504. 

Terms  of  a  deed  cannot  be  restricted  or  ex- 
tended by  evidence  of  other  deeds  on  record, 
but  not  referred  to  in  it.  Butler  v.  Gale,  27 
Vt.  739. 

60.  Hacker  v.  Hoover,  66  S.  W.  382,  23 
Ky.  L.  Rep.  1848  (order  of  court)  ;  Craft  v. 
Germany,  34  Miss.  118  (order  of  court). 

Agreed  construction  approved  by  the  court 
should  be  determined  by  the  language  of  the 
deed  rather  than  by  decree.  King  v.  Rea,  56 
Ind.  1. 

61.  Terms  of  the  referring  and  referred  to 
instrument  may  be  so  distinct  and  variant  as 
that  the  latter  does  not  determine  the  char- 
acter of  the  former.  Jordan  v.  Jordan,  65 
Ala.  301.  That  express  reference  is  not  con- 
elusive  test  see  Harman  v.  Richards,  10  Hare 
81,  22  L.  J.  Ch.  1066,  44  Eng.  Ch.  78. 

62.  Rule  applies:  To  covenant  of  warranty 
made  at  llie  same  time  with  the  original  deed 
and  indorsed  thereon  (Coster  v.  Monroe  Mfg. 
Co.,  2  N.  J.  Eq.  467);  to  a  memorandum 
((ualifying  the  terms  of  the  deed  and  written 

1  hereon  at  tlie  grantoi''s  request  before  exe- 
cution (Doniphan  v.  Paxton,  19  Mo.  288)  ;  to 
;m  indorsement  written  at  the  time  of  the 
Kcaling  ami  delivoi'y  but  after  tlie  parties  have 
signed  (  Lyburn  V.  Warrington,  1  Stark.  1()2, 

2  Vj.  (].  \j.  (i!));  where  the  indoi'sement  is 
alliniKitively  shown  to  have  been  upon  it  at 
the  time  il  was  cxeeiited  (Emerson  Murray, 
4  X.  11.  171,  17  Am.  Dec.  407)  ;  to  a  mcm- 
oiiiiidnm  ()[)('rating  as  an  admission  and  bring- 
ing  tlic  niaker  witliin  the  terms  of  a  recital 
(Doe  i\  Stone,  3  C.  B.  170,  10  Jur.  480,  15 
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L.  .J.  C.  P.  234,  54  E.  C.  L.  176)  ;  to  an  in- 
dorsement on  the  back  of  a  deed  by  the  gran- 
tee transferring  chattels,  witnessed  and  cou- 
pled with  delivery  (Tutt  v.  Morgan,  18  Tex. 
Civ.  App.  627,  42  S.  W.  578,  40  S.  W.  122)  ; 
to  a  bill  of  sale  of  premises,  executed  by  the 
vendor  by  her  attorney  in  fact  and  indorsed 
on  the  back  by  tlie  vendor  herself  transfer- 
ring all  her  title  (Noyes  v.  French  Lumbering 
Co.,  80  Minn.  397,  83  N.  W.  385 )  ;  to  an  in- 
dorsement on  the  back  of  the  deed  of  an  as- 
signment (Wisdom  V.  Reeves,  110  Ala.  418, 
18  So.  13;  Ala.  Code,  §  2694)  ;  to  an  assig-n- 
ment  duly  signed  and  acknowledged  ( Harlowe 
V.  Hudgins,  84  Tex.  107,  19  S.  W.  364,  31  Am. 
St.  Rep.  21)  ;  to  an  agreement  indorsed, 
signed,  sealed,  acknowledged,  and  recorded 
(Baldwin  v.  Jenkins,  23  Miss.  206)  ;  and  to 
an  indorsement  on  an  agent's  own  deed,  stat- 
ing that  the  premises  were  sold  under  power 
of  attorney  and  that  he  executed  it  only  un- 
der such  power,  which  indorsement  was  signed 
as  attornev  for  the  owner  (Gerdes  t.  Moody, 
41  Cal.  335). 

Rule  does  not  apply  where  the  indorsement 
was  made  subsequentlv  to  the  execution.  Wil- 
liams V.  Handley,  3  Bibb  (Ky.)  10. 

Indorsement  which  is  too  vague,  uncertain, 
and  informal  conveys  no  title.  Turner  v. 
Moore,  1  Brev.  (S.  C.)  236. 

63.  Allen  v.  Allen,  48  Minn.  462,  51  N.  W. 
473.    See  also  cases  cited  supra,  note  62. 

64.  Harrell  r.  Culpepper,  47  Ga.  635. 
Assignment  on  back  passing  only  equitable 

title  at  the  most  see  Dupont  c.  Wertheman, 
10  Cal.  354. 

In  equity  an  indorsement  of  transfer  is 
enforceable,  although  it  gives  no  legal  title. 
Porter  v.  Read,  19  Me.  363.  See  Bentley  r. 
Deforest,  2  Ohio  221,  15  Am.  Dec.  546. 

65.  Alabama.— CnxttiV  r.  Beck,  40  Ala.  599. 
California. —  Bryan  v.  Swain,  50  Cal.  616; 

Peabody  v.  Phelp.s,  9  Cal.  213. 

District  of  Columbia. —  Sawj'cr  v.  Weaver, 
2  Mac  Arthur  1. 

Illinois. —  Douglas  v.  Union  Mut.  L.  Ins. 
Co.,  127  111.  101,  20  N.  E.  51. 

Indiana.— ('.\rr  r.  TIavs,  110  Ind.  408,  11 
N.  E.  25;  ('oh>man  r.  Dart,  25  Ind.  256; 
Benslev  r.  l'liilli])s,  20  Ind.  App.  182,  50 
N.  E.  488. 

Iowa. —  Davenport  r.  Whisler,  46  Iowa  287. 
Kentucky. —  Lynch  r.  Sanders,  9  Dana  59 ; 
Shnry)  r.  Carlile,  5  Dana  487. 
Maryland. —  West  Boundary  Real  Estate 
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tions/^  and  oral  agreements,"  all  collateral  promises/^  including  promises  made 
contemporaneously  with  the  execution  of  the  deed."''  A  deed  is  not,  liow- 
ever,  always  a  merger  of  the  articles  of  agreement,  etc.;™  nor  are  a  ven- 


Co.  v.  Bayles,  80  Md.  495.  31  Atl.  442; 
Worthington  c.  Bullitt,  0  Md.  172. 

Massachusetts. —  Atty.-Gen.  t".  Whitney, 
137  Mass.  4.50. 

Michiqan. —  Martin  v.  Hamlin,  18  Midi. 
354,  100  Am.  Dec.  181. 

Minnesota. —  Slocum  i.  Braey,  55  Minn. 
249,  5G  N.  W.  826,  43  Am.  St.  Rep.  499; 
Griswold  o.  Eastman,  51  Minn.  189,  53  N.  W. 
542:  Donlon  v.  Evans,  40  Minn.  501,  42 
N.  W.  472;  Fritz  v.  MeGill,  31  Minn.  536,  18 
N.  W.  753. 

ISlew  Hampshire. —  Wells  r.  Jackson  Iron 
Mfg.  Co.,  47  N.  H.  235,  90  Am.  Dec.  575; 
Bullen  v.  Runnels,  2  N.  H.  255,  9  Am.  Dee. 
55. 

T^ew  Jersey. —  Davis  v.  Clark,  47  N.  J.  L. 
338,  1  Atl.  239;  Long  v.  Hartwell,  34  N.  J.  L. 
116. 

'New  York. —  Disbrow  c.  Harris,  122  N.  Y. 
362.  25  N.  E.  356  [reversing  55  N.  Y.  Super. 
Ct.  433,  14  N.  Y.  St.  723]  ;  Gerhardt  v.  Spar- 
ling, 49  Him  1,  1  N.  Y.  Suppl.  486;  Carr  v. 
Eoach,  2  Duer  20;  Houghtaling  v.  Lewis,  10 
Johns.  297;  Howes  v.  Barker,  3  Johns.  506, 

3  Am.  Dec.  526. 

Ohio. —  Roberts  v.  Elmore,  3  Ohio  Dec.  ( Re- 
print) 208,  4  Wkly.  L.  Gaz.  393. 

Pennsylvania. —  Harbold  v.  Kuster,  44  Pa. 
St.  392;  Shontz  v.  Brown,  27  Pa.  St.  123: 
Jones  V.  Wood,  16  Pa.  St.  25 ;  Colvin  v.  Sehell, 
1  Grant  £26 ;  Cronister  v.  Cronister,  1  Watts 
&  S.  442 ;  Creigh  i\  Beelin,  1  Watts  &  S.  83  ; 
Haggarty  v.  Fagan,  2  Penr.  &  W.  533;  Mc- 
Kennan  v.  Doughman,  1  Penr.  &  W.  417 ; 
Seitzinger  v.  Weaver,  1  Rawle  377 ;  Crotzcr 
V.  Russel,  9  Serg.  &  R.  78 ;  Thomas  v.  Hender- 
son, 4  Kulp  390;  In  re  Pittstou  Road,  4  Kulp 
305. 

South  Carolina.—  St.  Phillips  Church  v. 
Zion  Presb.  Church,  23  S.  C.  297. 

United  States. — Van  jSTess  v.  Washington, 

4  Pet.  232,  7  L.  ed.  842. 

England. —  Leggott  v.  Barrett,  15  Ch.  D. 
306,  51  L.  J.  Ch.  90,  43  L.  T.  Rep.  N.  S.  641, 
28  Wklv.  Rep.  962. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  266. 

Deed  is  a  complete  relinquishment  of  con- 
flicting reservations  in  any  prior  executory 
contract  relative  thereto.  Horner  v.  Lowe, 
159  Ind.  406,  64  N.  E.  218;  Clifton  v.  .Jack- 
son Iron  Co.,  74  Mich.  183,  41  N.  W.  891,  16 
Am.  St.  Rep.  621. 

Deed  with  full  covenants  estops  the  grantor, 
as  against  the  grantee,  from  showing  that  the 
sale  was  by  parol  agreement  subject  to  reser- 
vation or  encumbrance.  Wickersham  v.  Orr, 
9  Iowa  253,  74  Am.  Dec.  348. 

66.  Williams  v.  Hathaway,  19  Pick. 
(Mass.)  387. 

67.  Waldron  v..  Toledo,  etc.,  R.  Co.,  55 
Mich.  420,  21  N.  W.  870;  Folsom  v.  Great 
Falls  Mfg.  Co.,  9  N.  H.  355;  Pasley  v.  Eng- 
lish. 5  Gratt.  (Va.)  141. 

68.  Share  i:  Anderson,  7  Serg.  &  R.  (Pa.) 
43,  10  Am.  Dec.  421. 


69.  Hunt  V.  Amidon,  4  Hill  (N.  Y.)  345, 
40  Am.  Dec.  283. 

70.  Selden  c.  Williams,  9  Watts  (Pa.)  9. 
See  also  Wille  v.  Ellis,  22  Tex.  Civ.  App.  462, 
54  S.  W.  922. 

Deed  is  not  a  merger:  Where  the  written 
negotiations  provide  for  the  doing  or  not 
doing  of  an  act  necessary  to  the  proposed 
use  of  the  land,  and  the  same  is  not  inserted 
specifically  in  the  deed,  so  as  to  be  enforce- 
able in  equity  (Shelby  v.  Chicago,  etc.,  R. 
Co.,  143  111.  385,  32  N.  E.  438  [affirming  42 
111.  App.  339] )  ;  where  there  is  a  deed,  and 
also  a  second  one  between  the  same  parties 
for  the  same  estate  (Kenrick  v.  Smick,  7 
Watts  &  S.  (Pa.)  41)  ;  where  the  contract  of 
the  vendor  is  to  give  immediate  possession 
(Williams  v.  Frybarger,  9  Ind.  App.  558,  37 
N.  E.  302)  ;  where  there  are  incidental  cove- 
nants (Colvin  V.  Schell,  1  Grant  (Pa.)  226)  ; 
where  the  agreement  was  as  to  matter  not 
consummated  by  the  deed,  of  a  different 
nature  and  collateral  to  it  (Harbold  v. 
Kuster,  4.4  Pa.  St.  392)  ;  where  the  vendor  by 
oral  agreement  assumes  obligations  collateral 
to  the  conveyance  of  title  (Stewart  ^•.  Trimble, 
15  Pa.  Super.  Ct.  513)  ;  where  the  sale  was 
by  parol  agreement,  subject  to  a  reservation 
or  encumbrance,  in  which  ease  as  between  the 
grantee  and  a  third  party  claiming  the  bene- 
fit of  the  encumbrance  the  claimant  may  show 
parol  agreement  creating  the  same  and  no- 
tice thereof  to  the  grantee  (Wickersham  v. 
Orr,  9  Iowa  253,  74  Am.  Dec.  348)  ;  where 
there  is  an  oral  contract  for  an  exchange 
of  lands,  and  one  of  the  parties  agrees  to 
satisfy  and  discharge  the  mortgage  on  his 
lands  (Bennett  v.  Abrams,  41  Barb.  (N.  Y.) 
619)  ;  where  the  contract  is  to  convey  land 
and  also  to  sell  the  buildings  at  a  price 
to  be  thereafter  adjusted  (Laflin  v.  Howe, 
112  111.  253)  ;  where  tliere  is  a  recorded  con- 
tract for  the  sale  of  land  and  also  of  coal 
beneath  the  surface  of  an  adjoining  tract  by 
an  equitable  owner  (Lulay  v.  Barnes,  172  Pa. 
St.  331,  34  Atl.  52)  ;  where  the  covenant  is  to 
indemnify  the  vendee  against  all  costs,  charges, 
damages,  etc.,  and  the  vendee  retains  pos- 
session of  the  contract  and  it  is  not  con- 
tained in  the  deed  (Cox  v.  Henry,  32  Pa.  St. 
18)  ;  where  the  grantee  absolutely  agreed  to 
assume  and  pay  the  taxes  (Sage  v.  Truslow, 
88  N.  Y.  240,  14  N.  Y.  Wkly.  Dig.  77  [af- 
firming 11  N.  Y.  Wkly.  Dig.  211]);  where 
the  agreement  is  to  refund  the  purchase- 
money  if  the  title  fails,  and  the  deed  contains 
no  warranty  of  title  (Close  v.  Zell,  141  Pa. 
St.  390,  21  Atl.  770,  23  Am.  St.  Rep.  296)  ; 
where  there  is  a  guaranty  of  title,  and  a  sub- 
sequent conveyance  contains  only  a  special 
warranty  (Drinker  v.  Byers,  2  Penr.  &  W. 
(Pa.)  52S)  ;  where  the  promise  by  the  lessor 
who  conveyed  to  the  lessee  is  to  indemnify 
the  lattflr  for  the  improvements  if  the  title 
failed  (Richardson  v.  Gosser,  26  Pa.  St.  335)  ; 
where  the  contract  provides  for  the  increase 
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dors or  a  purchaser's  covenants  necessarily  Tncr^od  or  discliarged  and  a  parm 
agi'ecinentinay  Ije  suspended  by  the  subsequently  executed  instruinerit.'''  The  ques- 
tion of  rner<i;er  has  also  been  declared  to  be  one  of  construction,  to  be  feathered  from 
a  consideration  of  the  entire  contents  of  the  instrinnents,'''  and  the  agi-eetneiit  upon 
which  the  deed  is  founded  may  be  admissible  or  referred  to  to  explain  an  uncer- 
tainty'''^ or  ambiguity  in  the  latter.™  But  one  claiming  under  other  representa- 
tions and  agreements  than  those  embodied  in  the  deed  must  make  out  liis  case  by 
clear  and  certain  proofs."  Again  the  general  rule  is  subject  to  the  further  limi- 
tation, qualification,  or  exception  that  there  has  been  no  fraud  or  relievable 
mistake,'**  no  misconception  of  the  deed  by  either  party,'''  and  no  intent  to  the 
contrary.'^'' 

4.  Repugnant  or  Conflicting  Parts  —  a.  Intention  of  Parties.*^'  The  strictness 
of  the  ancient  rule  as  to  repugnancy  in  deeds  is  much  relaxed,*^^  so  that  in  this  as 
in  other  cases  of  construction  if  clauses  or  parts  are  conflicting  or  repugnant  the 
intention  is  gathei'ed  from  the  whole  instruments'^  instead  of  from  particular 
clauses,^^  and  if  it  is  the  clear  intent  of  the  grantor  that  apparently  inconsistent 
provisions  shall  all  stand  it  will  be  given  that  effect  if  possible.*^^  Again  a  clause 
should  not  be  construed  as  repugnant  to  the  grant  and  therefore  void  so  as  to 
defeat  the  manifest  intention  of  the  parties.^'* 

b.  Consistency  Between  Parts.  In  case  of  repugnancy  all  the  parts  of  a  deed 
should  be  made  to  harmonize  if  practicable  upon  a  construction  of  the  whole 
instrument.s^    If  both  parts  of  a  deed  may  well  stand  together  consistently  with 


or  rebate  of  the  purchase-money  in  propor- 
tion to  any  excess  or  deficiency  in  the  quan- 
tity of  land  (Witbeck  r.  Waine,  16  N.  Y. 
532)  ;  where  the  deed  is  of  one  tract,  and 
the  grantor  under  an  executory  contract 
agreed  to  convey  two  tracts  (Brown  v.  Moor- 
Iiead,  8  Serg.  &  R.  (Pa.)  569);  and  where 
tliere  is  a  prior  parol  warranty  of  the  quality 
of  the  land  so  as  to  preclude  a  recovery  of 
damages  for  breach  ( Saville  v.  Chalmers,  76 
Iowa  325,  41  N.  W.  30). 

71.  Brennan  v.  Schellhamer,  13  N.  Y. 
Suppl.  55S. 

72.  Reid  v.  Sycks,  27  Ohio  St.  285. 

73.  Worthing'ton  r.  Bullitt,  6  Md.  172. 

74.  Atwood  V.  Norton,  27  Barb.  (N.  Y.) 
G3S. 

Agreement  is  not  to  be  regarded  if  the  deed 
be  so  expressed  as  that  a  reasonable  con- 
struction can  be  given  it,  and  when  so  given, 
it  does  not  plainly  appear  to  be  at  variance 
with  such  agreement.  Hogan  v.  Delaware 
Ins.  Co.,  12  Fed.  Cas.  No.  6,582,  1  Wash. 
410. 

75.  Helmholz  x\  Everingham,  24  Wis.  266. 

76.  ]lo!>an  r,.  Delaware  Ins.  Co.,  12  Fed. 
Ci.s.  No.  V),582,  1  Wash.  419. 

77.  Bcrresford  r.  Price,  3  Ohio  Dec.  (Re- 
print) 293. 

78.  ImUann. —  Horner  r.  Lowo,  159  Ind. 
40(i,  64  N.  E.  218. 

MiclvKjan. —  Martin  V.  Hamlin,  18  Mich. 
354,  100  \m.  Doc.  181. 

Mrniifisola. — (Jriswold  v.  Eastman,  51  Minn. 
189,  53  N.  W.  542. 

Nrin  York. —  Disbrow  r.  Harris,  122  N.  Y. 
.'i(i2.  25  N.  E.  356  \ reversing  55  N.  Y.  Super. 
Ct.  433,  14  N.  Y.  St.  723]. 

I'riniKylmvnia. —  Thomas  v.  nciidcrsoii,  4 
Knlp  390. 

Sci'  16  ('cut.  Dig.  lit.  "  Deeds, "  S 
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79.  Crotzer  v.  Russel,  9  Serg.  &  R.  (Pa.) 
78;  In  re  Pittston  Road,  4  Kulp  (Pa.)  .305. 

80.  Thomas  v.  Henderson,  4  Kulp  (Pa.) 
390. 

If  such  was  the  intention  one  agreement 
may  merge  another.  Kenrick  v.  Smick,  7 
Watts  &  S.  (Pa.)  41. 

81.  Intention  of  the  parties  generally  see 
supra,  V,  A,  1,  c. 

82.  Mc Williams  v.  Ramsav,  23  Ala.  813. 

83.  Me  Williams  v.  Ramsay,  23  Ala.  813; 
Pico  V.  Coleman,  47  Cal.  65 ;  Jameson  v. 
Balmer,  20  Me.  425. 

84.  Mc  Williams  r.  Ramsay,  23  Ala.  813. 

85.  Coleman  r.  Beach,  97  N.  Y.  545; 
Tucker  v.  Meeks,  2  Sweeny  (N.  Y.)  736 
[affirmed  in  52  N.  Y.  638]. 

If  the  language  is  susceptible  of  different 
constructions  that  will  be  adopted  which  will 
support  and  give  effect  to  the  instrument, 
and  if  it  is  necessary  words  of  inferior  import 
and  questionable  meaning  will  be  disregarded. 
Baulos  V.  Ash,  19  111.  187. 

86.  Faivre  v.  Daley,  93  Cal.  664,  29  Pac. 
256;  Squire  v.  Ford,  9  Hare  47,  57,  15  Jur. 
019,  20  L.  J.  Ch.  308,  41  Eng.  Ch.  47. 

87.  Spurrier  v.  Parker,  10  B.  Mon.  (Ky.) 
274. 

Different  descriptions  will  be  reconciled  if 
possible  (Proctor  v.  Pool,  15  N.  C.  370), 
and  the  granting  part  may  control  a  recital 
as  to  the  estate  granted  (Dunbar  V.  Aldrich, 
79  Miss.  098.  31  So.  341). 

Express  words  of  a  deed  cannot  be  limited 
b\'  hviiguago  of  tlie  certificate.  Garrett  r. 
XNCinber-',  54  S.  C.  127,  31  S.  E.  341,  34 
S.  !<;.  70. 

Particular  expressions  will  be  referred  to 
(he  |)articular  subjoct.-niatter  so  that  full 
iMid  conipiclc  force  mav  be  given  to  the  whole, 
(irulib  r.  (Jrubb,  9  Laiie.  Bar  (Pa.)  109. 
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tlie  rules  of  law,  they  will  be  construed  to  have  that  effect  rather  than  be  held 
repugnant.^^ 

e.  Rejection  of  Inconsistent  Parts  or  Words.  General  I}'  whatever  is  inconsist- 
ent with  the  real  intention  of  the  parties  as  ascertained  from  the  language  of  the 
whole  instrument  may  be  rejected  as  superfluous,^^  as  false  or  mistaken,'-*"  or  repug- 
nant, provided  no  rule  of  law  be  violated  thereby,"*  so  as  to  give  effect  to  the  deed 
according  to  the  intent.^'^  But  although  words  may  be  rejected  which  are  repug- 
nant to  other  parts  of  the  deed  and  to  the  general  intention  of  the  parties,"** 
nevertheless  no  word  is  to  be  rejected,  unless  there  cannot  be  given  a  rational 
construction  to  the  instrument  with  the  words  as  they  are  found. 

d.  Control  of  Subsequent  by  Earlier  Clauses  or  Words.  If  two  clauses  are  so 
repugnant  that  they  cannot  stand  the  first  will  be  sustained  and  the  latter 
rejected;"^  and  this  rule  applies  where  such  subsequent  clause  would  defeat  the 
grant ;  but  it  does  not  prevail  where  there  is  room  for  construction,"*'  where  recon- 
cilement is  possible,"'  or  whei-e  the  inconsistency  between  clauses  is  so  great  as  to 
avoid  the  deed  for  uncertainty,"^  nor  mil  the  rule  be  extended  to  a  case  of  repug- 
nancy between  parts  of  the  same  clause.""  Again  subsequent  words  of  doubtful 
iuqx)i-t  will  not  be  so  construed  as  to  contradict  preceding  words.^ 

e.  Habendum  and  Prior  Parts.  The  habendum  may  limit,  restrain,  lessen, 
enlarge,  explain,  vary,  or  qualify,  but  not  totally  contradict  or  be  repugnant  to 


88.  Corbin  r.  Healy,  20  Pick.  (Mass.)  514. 
Thus  a  provision  in  accordance  with  a  rule 
of  law  is  not  limited  by  a  proviso  in  con- 
flict with  the  law  so  as  to  defeat  the  deed. 
Noyes  i\  Guy,  2  Indian  Terr.  205,  48  S.  W. 
105G.  So  an  exception  which  is  not  repugnant 
to  the  grant  will  be  valid  under  a  deed  of 
general  warranty.  Hale  v.  Docking,  6  Kan. 
App.  283,  51  Pac.  798  [affirmed  in  (Sup.  1899) 
55  Pac.  1100]. 

89.  G^n-n  V.  Neath  Canal  Nav.  Co.,  L.  R. 
3  Exch.  £09,  215,  37  L.  J.  Exch.  122,  18 
L.  T.  Rep.  N.  S.  688,  16  Wkly.  Rep.  1209, 
per  Kelly,  C.  B.  See  also  Presbrey  v.  Pres- 
brey,  13  Allen  (Mass.)  281;  Eastman  «. 
Knight,  35  N.  H.  551. 

90.  Emerson  v.  White,  29  N.  H.  482. 

91.  Tucker  v.  Meeks,  2  Sweeny  (N.  Y.) 
736  [affirmed  in  52  N.  Y.  638].  See  also 
Durand  r,  Higgins,  (Kan.  Sup.  1903)  72  Pac. 
567. 

92.  State  v.  Trask,  6  Vt.  355,  27  Am.  Dec. 
554. 

Stipulations,  reservations,  or  conditions  in 

a  deed  which  are  inconsistent  with  and  tend 
to  depreciate  or  destroy  the  estate  or  interest 
created  are  void.  Riddle  v.  Charlestown,  43 
W.  Va.  796,  28  S.  E.  831. 

Where  initials  are  erroneously  given  in  one 
part  and  are  correctly  inserted  in  another 
part,  the  court  will  reject  the  former.  Kan- 
sas City,  etc.,  R.  Co.  r.  Smith,  156  Mo.  608, 
57  S.  W.  o55. 

93.  Gibson  r.  Bogv,  28  Mo.  478. 

94.  Churchill  r.  Reamer,  8  Bush  (Ky.) 
256. 

One  recital  cannot  be  used  to  establish  a 
fact  and  another  recital  which  explains  and 
nullifies  the  first  be  rejected.  Perry  v.  Clift, 
(Tenn.  Ch.  App.  1899)  54  S.  W.  121. 

The  rejection  of  an  entire  clause  is  proper 
onlv  in  case  of  unavoidable  necessity.  Alton 
r.  Illinois  Transp.  Co.,  12  111.  38,  52  Am.  Dec. 
479. 


95.  Alabama. —  Webb  r.  Webb,  29  Ala. 
588;  Petty  v.  Boothe.  19  Ala.  633;  Gould  v. 
Womack,  2  Ala.  83. 

Arkansas. —  Tubbs  r.  Gatewood,  26  Ark. 
128;  Doe  v.  Porter,  3  Ark.  18.  36  Am.  Dec. 
448. 

California.- —  Havens  r.  Dale,  18  Cal.  359. 
Georgia.— Daniel  v.  Veal,  32  Ga.  589. 
Massachusetts. —  Cutler  v.  Tufts,  3  Pick. 
272. 

North  Carolina. —  Blackwell  v.  Blackwell, 
124  N.  C.  269,  32  S.  E.  676. 

England. —  See  Matter  of  Royal  Liver 
Friendly  Soc,  L.  R.  5  Exch.  78,  39  L.  J.  Excli. 
37,  21  L.  T.  Rep.  N.  S.  721,  18  Wklv.  Rep. 
349;  W.alker  v.  Giles,  6  C.  B.  662,  13  Jur. 
588,  18  L.  J.  C.  P.  323,  60  E.  C.  L.  662. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  269. 

Restraint  of  general  words  see  supra,  V, 

A,   1,  f,    (VI),  (D). 

Recital  in  preamble  may  be  controlled  by 
granting  clause.  Miller  v.  Tunica  County, 
67  Miss.  651,  7  So.  429. 

Whatever  is  expressly  granted  cannot  be 
diminished  by  subsequent  restrictions;  but 
general  or  doubtful  clauses  precedent  may  be 
explained  by  subsequent  words  and  clauses, 
not  repugnant  or  contradictory  to  the  express 
grant.  Pike  v.  Munroe,  36  Me.  309,  58  Am. 
Dec.  751. 

Where  there  is  inconsistency  between  dates 
in  the  body  of  a  deed  and  at  the  foot,  the 
latter  prevails,  where  the  former  was  one 
year  before  the  latter.  Morrison  v.  Cald- 
well, 5  T.  B.  Mon.  (Ky.)  426,  17  Am.  Dec. 
84. 

96.  Tucker  r.  Meeks,  2  SAveeny  (N.  Y.) 
736  [affirmed  in  52  N.  Y.  638]. 

97.  Waterman  r.  Andrews,  14  R.  I.  589. 
See  Havens  v.  Dale,  18  Cal.  359. 

98.  Daniel  r.  Veal,  32  Ga.  589. 

99.  Zittle  r.  Weller,  63  Md.  190. 
1.  Petty  i:  Boothe,  19  Ala.  633. 
Doubtful  words  insei-ted  after  words  of  a 
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the  estate  granted  in  the  premises;^  and  if  the  Jtahendv/rro  is  repugnant  to  the 
grant  tlie  foi-iner  will  be  controlled  by  the  manifest  intent  and  terms  of  tiie  latter-, 
where  the  purpose  thereof  can  be  clearly  ascertained  from  tlie  premises,  and  the 
premises  contain  proper  words  of  limitation."  liepugnant  words  must  also  yield 
to  the  purpose  of  the  grant  when  the  latter  is  clearly  ascertainable  from  the 
premises  of  the  deed,  although  sucli  words  stand  first  in  the  grant.^ 

f.  Granting,  Habendum,  and  Subsequent  Clauses.  The  covenants  cannot 
control  the  premises,  although  they  may  be  important  and  sometimes  decisive, 
and  may  appropriately  be  considered  °  by  the  court  when  a  fj^uestioa  arises  as  to 


grant  will  not  qualify  a  conveyance.  Ex  p. 
Durfee,  14  R.  I.  47. 

2.  2  Blaekstone  Comm.  208.  See  also  Haf- 
ner  v.  Irwin,  20  N.  C.  4.33,  34  Am.  Dec.  390; 
Mowry  v.  Bradley,  11  R.  I.  370,  declaring 
that  the  habendum  may  be  rejected  when  ir- 
reconcilably in  conflict,  etc. 

Components  of  rule. —  The  habendum  limits 
the  certainty  of  the  estate  (Berry  v.  Billings, 
44  Me.  416,  09  Am.  Dec.  107)  ;  restrains, 
limits,  or  enlarges  the  estate  in  the  grant- 
ing clause  (Barnett  v.  Barnett,  104  Cal.  298, 
37  Pac.  1049)  ;  or  it  may  enlarge  or  diminish 
the  grant  when  so  worded  as  to  show  a  clear 
intention  so  to  do  (Corbin  v.  Healy,  20  Pick. 
(Mass.)  514;  Sumner  v.  Williams,  8  Mass. 
162,  5  Am.  Dec.  83;  Wolverton  v.  Haupt,  3 
Walk.  (Pa.)  46)  ;  or  operate  as  a  limitation, 
although  the  granting  clause  is  not  made 
subject  thereto  (Chicago  Lumbering  Co.  v. 
Powell,  120  Mich.  .51,  78  N.  W.  1022)  ;  or 
limit  and  confine  the  words  of  the  grant,  to 
ascertain  the  commencement  and  duration  of 
the  estate  (Mitchell  v.  Wilson,  17  Fed.  Gas. 
No.  9,672,  &  Cranch  C.  C.  242)  ;  or  enlarge, 
qualify,  expound,  or  varv  the  estate  (Moss  v. 
Sheldon,  3  Watts  &  S.  (Pa.)  100;  Lehigh  Coal, 
etc.,  Co.  V.  Gluek,  5  Pa.  Co.  Ct.  662;  Haupt 
V.  Wolverton,  2  Chest.  Co.  Rep.  (Pa.)  398)  ; 
may  explain,  limit,  or  qualify  the  premises, 
but  may  not  contradict  ( Halifax  Cong.  Soe.  v. 
Stark,  "^34  Vt.  243 )  ;  may  often  qualify  the 
premises  but  may  not  contradict  the  estate 
granted  (Edwards  v.  Beall,  75  Ind.  401)  ;  and 
any  limitation  in  said  habendum,  designed  to 
abridge  or  lessen  the  estate  in  favor  of  a 
party  not  named  in  the  premises,  will  be 
treated  as  repugnant  and  inoperative  (Adams 
V.  Dunklee,  19>'t.  382). 

Nothing  in  the  habendum  should  be  con- 
strued to  extend  the  meaning  of  terms  used 
in  the  promises,  or  that  part  which  precedes 
the  habendum,  at  least  if  the  language  em- 
ployed can  be  reconciled  with  the  body  of 
the"  deed.    Smith  v.  Pollard,  19  Vt.  272. 

Rule  that  the  habendum  cannot  divest 
the  estate  in  fee  does  not  a])ply  where  the 
foriiicr  vests  the  grantee  with  a  life-estate  and 
granting  clause  conveys  and  warrants  thu 
dcso  ibcd  land  witlvout  protending  to  define  the 
nature  and  character  of  the  estate  giantod, 
nor  in  such  case  is  there  any  re])iigniiii('v. 
Welch  r..  Welch,  183  111.  257,  55  N.  E.  694." 

3.  ('alifornia. — Kldridge  See  Yuh  Co.,  17 
Cal.  44. 

/llinoin. —  Riggin  p.  T>ovo,  72  111.  553. 
Kmlucky. —  Ballard  v.  Louisville,  etc.,  R. 
Co.,  5  S.  W.  484,  8  Ky.  L.  Rep.  523. 
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Maryland. —  Foreman  v.  Baltimore  Presb. 
Assoc.,  (1894)  30  Atl.  1114;  Budd  v.  Brooke, 
3  Gill  198,  43  Am.  Dec.  321. 

Missouri. —  Donnan  v.  Intelligencer  Print- 
ing, etc.,  Co.,  70  Mo.  168 ;  Major  v.  Bukley, 
51  Mo.  227. 

Houih  Carolina. —  Ingram  v.  Porter,  4  Mc- 
Cord  198. 

Vermont. —  Flagg  v.  Eames,  40  Vt.  10,  94 
Am.  Dec.  303. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  269. 

General  words  in  the  habendum  cannot  con- 
trol special  words  of  limitation  in  the  grant 
or  premises.  Hunter  v.  Patterson,  142  Mo. 
310,  44  S.  W.  250. 

Habendum  should  control  if  the  provisions 
of  the  deed  are  inconsistent,  some  indicating 
a  power  of  absolute  disposal,  which  only  can 
be  had  by  the  holder  of  the  fee,  and  others 
creating  a  remainder,  which  supposes  a  life- 
estate.    Green  v.  Sutton,  50  Mo.  186. 

Habendum  will  be  controlled  by  the  grant- 
ing clause  (Farquharson  v.  Eichelberger,  15 
Md.  63.  See  Ratcliflfe  v.  Marrs,  87  Ky.  26, 
7  S.  W.  395,  8  S.  W.  876,  10  Ky.  L.  Rep.  134; 
Winter  v.  Gorsuch,  51  Md.  180;  Hafner  v. 
Irwin,  20  N.  C.  570,  34  Am.  Dec.  390)  ;  or 
by  the  preamble  and  premises,  if  conflicting 
or  inconsistent,  especially  wh^en  in  itself  in- 
consistent (Caulk  r.  Fox,  13  Fla.  148). 

When  they  are  repugnant  it  is  decided  that 
the  habendum  controls  the  granting  clause. 
Baskett  v.  Sellars,  93  Ky.  2,  19  S.  W.  9,  13 
Ky.  L.  Rep.  909;  Bodine  v.  Arthur,  91  Kv. 
53,  14  S.  W.  904,  12  Ky.  L.  Rep.  650,  34  Am. 
St.  Rep.  162;  Singleton  v.  Crittenden  County 
School  Dist.  No.  34,  10  S.  W.  793,  10  Kv.  L. 
Rep.  851.  See  McLeod  r.  Tarrant,  39  S.  C. 
271,  17  S.  E.  773,  20  L.  R.  A.  846. 

4.  Goldsmith  v.  Goldsmith,  46  W.  Va.  426, 
33  S.  E.  266. 

If,  however,  the  granting  clause  mentions 
no  estate,  the  habendum  then  becomes  effi- 
cient to  declare  the  intention,  and  will  rebut 
any  implication  which  would  otherwise  arise 
through  the  omission  in  this  respect  in  the 
granting  clause.    Riggin  v.  Love,  72  111.  553. 

5.  Deering     Long  Wharf,  25  Me.  51. 
Covenants  generally  can  only  extend  to  the 

estate  granted,  and  there  must  be  something 
very  peculiar  in  their  terms  to  warrant  such 
a  construction  of  them  as  to  enlarge  the  es- 
tate granted  in  the  premises.  Corbin  v.  Healv, 
20  Pick.  (Mass.)  514.  See  Mills  r.  Catlin,  22 
Vt.  98. 

Where  a  life-estate  only  is  montionod  in 
th(^  j)romises  and  the  habendum,  it  cannot  be 
enlarged  into  a  foe  either  by  a  warranty  in 
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what  is  granted  for  the  purpose  of  aiding  tlie  construction  to  be  given  to  tbe 
instrument.'' 

g.  Reference  to  Recitals  to  Aid  Construction.  The  granting  portion  of  a  deed 
passing  all  the  estate  cannot  be  diminished  by  a  mere  recital  in  the  description 
nor  can  a  general  recital  control  the  plain  words  of  the  granting  part,^  although 
general  terms  in  a  grant  may  be  limited  and  restrained  by  a  recital  stating  the 
object  of  the  grant.^  A  recital  in  the  premises  may  also  be  refei-red  to  in  ascer- 
taining the  motives  and  reasons  upon  wliich  the  deed  is  founded. Again  imma- 
terial and  irrelevant  recitals  in  an  appointment  and  conveyance,  if  not  repugnant, 
inconsistent,  or  illegal,  cannot  have  the  effect  to  render  nugatory  the  provisions 
which  are  material  and  pertinent.^^ 

5.  Construction  as  to  Parties  —  a.  In  General.  That  one  party  is  a  natural 
person  and  the  other  a  corporation  gives  no  signification  whatever  to  the  legal 
merits.-'^ 

b.  Grantors.  In  determining  who  is  intended  as  grantor,  or  whether  a  deed 
is  executed  in  a  representative  or  official  capacity  or  not,  resort  may  be  had  to 
those  parts  of  the  instrument  describing  the  party  and  also  to  the  manner  of 
signing,  sealing,  acknowledgment,  certification,  and  attestation,  to  proof  of  identity 
where  necessary,  to  the  purpose  and  intent  of  the  grant  and  of  the  parties,^^  and  to 


fee  or  by  a  covenant  for  quiet  enjoyment  to 
the  grantor  and  his  heirs.  Snell  v.  Young,  25 
N.  C.  379. 

6.  Mills  V.  Catlin,  22  Vt.  98. 
Technical  words  it  is  decided,  however,  in 

the  granting  and  habendum  clauses  importing 
a  fee,  must  yield  to  a  clause,  following  tbe 
covenant  of  general  warranty,  limiting  the 
interest  of  the  grantor  to  a  life-estate.  At- 
kins V.  Baker,  112  Ky.  877,  66  S.  W.  1023,  23 
Ky.  L.  Eep.  2224. 

7.  Tate  v.  Clement,  176  Pa.  St.  550,  35  Atl. 
214. 

8.  Huntington  v.  Havens,  5  Johns.  Ch. 
(N.  Y.)  23. 

9.  Woods  V.  Nashua  Mfg.  Co.,  5  N.  H. 
467. 

Restraint  of  general  words  by  particular 
clauses,  etc.,  see  supra,  V,  A,  1,  f,  (vi),  (d). 

General  words  may  be  restrained  by  a  par- 
ticular recital  which  follows  them,  when  such 
recital  is  used  by  way  of  limitation  or  re- 
striction. Parker  i\  Murch,  64  Me.  54 ;  Moore 
V.  Griffin,  22  Me.  350. 

10.  Williams  -v.  Claiborne,  7  Sm.  &  M. 
(Miss.)  488. 

Only  to  determine  intent  are  recitals  use- 
ful. State  Treasurers  v.  Lang,  2  Bailey 
(S.  C.)  430. 

11.  Augustus  V.  Graves,  9  Barb.  (N.  Y.) 
595. 

12.  Blanchard  v.  Detroit,  etc.,  R.  Co.,  31 
Mich.  43,  18  Am.  Rep.  142. 

13.  See  cases  cited  infra,  this  note. 
Attorneys  and  agents. —  A  conveyance  by 

an  attorney  as  such,  who  had  a  power  coupled 
with  an  interest  "  either  in  the  land  or  the 
proceeds  of  a  sale  thereof,"  passes  complete 
title  as  showing  an  election  to  take  in  the 
proceeds  of  the  sale  (Little  v.  Weatherford, 
63  Tex.  638)  ;  and  a  deed  which  appears  on 
its  face  to  have  been  executed  in  the  name 
of  the  owner  of  the  land,  and  for  her  by  her 
attorney  in  fact,  although  not  in  approved 
form,  is  her  deed  and  not  an  independent  deed 


of  the  attorney  in  fact  (Donovan  v.  Welch,  11 
N.  D.  113,  90  N.  W.  262).  Substantially  the 
same  conclusion  was  reached  in  Bigelow  v. 
Livingston,  28  Minn.  57,  9  N.  W.  31.  If  a 
deed  appears  to  be  the  personal  one  of  the 
grantor,  bis  signing  "  agent  "  after  his  signa- 
ture and  seal  is  superfluous  and  does  not 
show  that  the  title  was  vested  in  any  other 
than  the  grantor  (Fisher  v.  Cid  Copper  Min. 
Co.,  94  N.  C.  397)  ;  and  one  may  by  a  con- 
veyance as  agent  pass  as  completely  as  if  in 
his  own  name  whatever  title  in  law  or  equity 
he  may  have  which  his  creditors  could  subject 
to  the  payment  of  their  claims  (Whitehead 
V.  Cramer,  9  La.  Ann.  216). 

Deed  is  that  of  a  person  purporting  to  act 
as  an  agent  where  it  is  made  by  him  and  he 
is  so  named  as  the  grantor,  and  it  contains 
personal  covenants  of  warranty  on  his  part 
and  is  signed  and  sealed  by  him  in  his  own 
name.    Snow  v.  Orleans,  126  Mass.  453. 

Identity. —  It  will  be  presumed  that  the 
grantor  acquired  a  new  name  by  marriage 
without  proof  of  identity  (Dowdy  v.  Mc- 
Arthur,  94  Ga.  577,  21  S.  E.  148)  ;  and  even 
in  ease  of  a  variance  between  the  names  in 
the  body  of  the  deed  and  the  signatures,  the 
identity  of  the  persons  will  be  presumed  until 
rebutted,  where  the  deed  has  been  properly 
acknowledged  (Lyon  v.  Kain,  36  111.  362). 
Again  the  certificate  of  acknowledgment  may 
remove  the  doubt  and  establish  identity, 
where  such  doubt  is  raised  by  a  middle  in- 
itial being  added  to  or  omitted  from  a  name. 
Blomberg  v.  Montgomery,  69  Minn.  149,  72 
N.  W.  56. 

If  names  are  not  in  the  body  or  the  grant- 
ing clause,  but  appear  in  the  subscription, 
the  interest  of  such  parties  is  not  conveyed 
where  there  is  nothing  in  the  deed  to  indicate 
their  intention  to  become  grantors.  Johnson 
V.  Gofr,  116  Ala.  648,  22  So.  995. 

Parties  are  individually  bound  where  they 
sign  and  seal  deeds  with  their  own  name  and 
seals,  even  though  described  as  a  collective 
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otiier  rcferred-to  instruments.'^  A  deed  made  by  commissioners  may  also  pass  a 
testator's  inchoate  title,  it  being  a  legal  one,  where  the  commissioners'  authority 
is  derived  from  a  competent  coni't.^^' 

e.  Grantees  —  (i)  Intention^'  The  intention  of  the  parties  is  material  in 
determining  who  are  the  grantees.^'''  But  the  grantor  cannot,  in  the  absence  of 
fraud  or  mistake,  aver  that  he  intended  to  convey  to  a  person  other  than  the 
grantee  named  in  the  deed.'^ 

(ii)  Extrinsic  Evidence}''*  A  resort  to  extrinsic  facts  and  circumstances  may 
become  necessary,  and  is  proper,  in  order  to  ascertain  the  individual  intended, 
where  the  description  is  merely  imperfect  and  capable  of  different  applications ; 
but  a  distinction  is  declared  to  exist  between  such  a  case  and  one  where  the 
description  is  inherently  uncertain  and  indeterminate,  for  in  this  latter  instance 
extrinsic  evidence  is  inadmissible  to  make  the  conveyance  effectual  in  favor  of  any 
particular  person.* 


body,  but  not  as  a  corporate  one.  Cullen  v. 
Mckersoa,  10  U.  C.  C.  P.  549. 

Representative  or  official  capacity. —  Rule 
applies  to  a  deed  of  individuals  in  their 
official  capacity  as  county  commissioners 
(  Bestor  v.  Powell,  7  111.  119)  ;  to  a  deed  by 
school  trustees  where  the  intention  clearly 
was  to  convey  the  land  and  to  do  so  as  trus- 
tees and  officers  of  the  corporation,  even 
though  only  the  equitable  title  passed  (Hem- 
street  V.  Burdick,  90  111.  444)  ;  to  a  deed  by 
"  A.  B.,  Executor,"  and  signed  by  him  in  the 
same  form  (Babcock  v.  Collins,  60  Minn.  73, 
61  N.  W.  1020,  51  Am.  St.  Rep.  50-3)  ;  to  a 
conveyance  in  the  form  of  deed  from  a  grantor 
individually  except  that  to  his  signature  he 
adds  the  word  "  administrator  " ;  and  such 
conveyance  will  be  admissible  as  an  adminis- 
trator's deed,  when  it  appears  everywhere  in 
the  record  that  the  grantor  was  the  adminis- 
trator of  the  estate  to  which  the  land  be- 
longed, and  on  the  face  of  the  conveyance  that 
the  land  was  conveyed  as  land  of  the  estate 
by  him  as  administrator  (Cohea  v.  Johnson, 
69  Miss.  46,  13  So.  40)  ;  and  to  a  deed  exe- 
cuted by  one  in  his  o^vn  name,  but  showing 
that  he  acted  as  attorney  for  another,  pro- 
vided he  had  authority  to  make  a  proper 
deed  (Rogers  v.  Frost,  14  Tex.  267). 

Where  husband  and  wife  are  named  at  the 
commencement  of  a  deed  as  party  of  the  first 
part  and  afterward  the  parties  of  the  first 
part  are  named  as  grantors,  the  instrument 
is  the  deed  of  both  husband  and  wife.  Thorn- 
ton D.  National  Exch.  Bank,  71  Mo.  221. 
And  where  in  a  deed  by  a  husband  and  wife 
she  joins  with  him  in  tlie  words  of  convey- 
ancing, acknowledges  the  joint  receipt  of  the 
purchase-money,  and  joins  in  the  covenant  of 
wari-anty,  the  prcsum])tion  therefrom,  if  any, 
is  tli:il  (  lie  title  was  a  joint  one,  and  not  that 
she  joined  merely  to  release  her  dower  and 
homestead.  McKenzie  v.  Houston,  130  N.  C. 
,5150,  41  R.  E.  780. 

14.  I'\)ntaine      Dunlap,  82  Ky.  321. 

15.  Sliacklcford  v.  Miller,  9  bana  (Ky.) 
273. 

16.  Intention  of  the  parties  gcnei'ally  see 
supra,  V,  A,  1,  c. 

17.  ./olniHlone  r.  Taliaferro,  107  On.  0,  32 
S.  K.  931,  45  Ii.  U.  A.  95;  Huie  V.  McDaniel, 
lO.'j  Oa.  319,  :il  S.  K.  1H9;  Bodino  v.  Mat- 
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tingly,  01  Ky.  53,  14  S.  W.  904,  12  Ky.  L. 
Rep.  650,  34  Am.  St.  Rep.  162;  Wilkerson  v. 
Sehoonmaker,  77  Tex.  615,  14  8.  W.  223,  19 
Am.  St.  Rep.  803 ;  Diener  v.  Schlev,  5  Wis. 
483.  But  see  Cairns  v.  Hay,  21  N.  J.  L.  174. 
Nor  should  the  jury  be  charged  that  the 
grantor's  intention  is  immaterial.  Diener  ;;. 
Schley,  5  Wis.  528. 

But  grammar  or  clerical  error  will  neither 
vitiate  a  deed  nor  cliange  the  plain  intent  as 
to  what  grantees  are  intended,  especially 
where  to  give  force  to  such  erroneous  expres- 
sions would  render  the  deed  meaningless. 
Jennings  v.  Webb,  8  App.  Cas.  (D.  C.)  43; 
Ray  V.  Crouch,  10  Mo.  App.  321. 

Different  instruments  may  be  construed  to- 
gether to  ascertain  the  evident  intent  of  the 
vendor  as  to  the  identity  of  the  grantee.  Mc- 
Duffie  r.  Clark,  1  N.  Y.  Suppl.  462,  9  N.  Y. 
Suppl.  826. 

Where  the  title  may  pass  to  either  one  of 
two  parties  of  the  same  name,  and  the 
grantor  is  mdifferent,  the  will  of  the  person 
with  whom  he  negotiates  and  who  pays  the 
consideration  ought  to  control,  and  the  title 
pass  according  to  his  intention.  Diener  v. 
Schley,  5  Wis.  483. 

18.  Gray  r.  Stockton,  8  Minn.  529. 

19.  Extrinsic  circumstances  generally  see 
supra,  V,  A,  1,  g. 

20.  Morse  v.  Carpenter,  19  Vt.  613.  See 
Means  v.  Shippensburg  Presb.  Church,  3 
Watts  &  S.  (Pa.)  303.  Cum  pure  Staak  v. 
Sigelkow,  12  Wis.  234,  where  a  deed  was  to 
Louis  S,  and  no  person  of  that  name  was 
known  to  exist,  but  tlie  circumstances  clearly 
showed  that  the  intended  grantee  was  Arnold 
S,  wlio  had  possession  of  the  deed,  and  it  was 
held  tliat  the  title  passed  td  Arnold  S. 

Conveyance  to  party  in  possession  by  an 
attorney  in  fact  in  his  own  name,  where  the 
consid(M-a(ion  was  i)ai(l  to  and  received  by  his 
principal,  may  bo  made  efTective  by  a  statute 
quieting  title.  Williams  v.  Paine]  160  U.  S. 
55,  18  S.  Ct.  279,  42  L.  ed.  658. 

Deed  to  married  woman,  by  maiden  name, 
may  bo  shown  by  other  evidence  to  have  been 
iiitondod  lor  her.  Wilkerson  r.  Seliooiimaker, 
77  Tox.  615,  14  S.  W.  223,  19  Am.  St.  Uo)). 
HO;i. 

Where  there  is  a  person,  and  only  one 
person,  in  existence  who  fully  answers  the 
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'  (in)  Omission  of  Na2ies,  or  Lysertton'  of  Additional  or  Diffebent 
Names.  The  grantee  may  be  ascertained  from  other  parts  of  the  deed  where 
no  party  is  named  in  the  granting  part,  and  it  is  also  decided  that  no  one  can 
take  an  immediate  and  present  estate  wlio  is  not  named  as  a  grantee  in  the  prem- 
ises or  granting  part  provided  any  one  is  there  named.^^  If  the  grantor  intends 
the  hahendtim  to  operate  as  an  addendum  or  proviso  to  tlie  conveyancing  clause 
it  will  control  where  an  additional  name  is  inserted  in  the  former  clause.-^  But 
where  the  whole  estate  is  granted  to  one  persoii  in  the  premises  and  limited  to 
another  in  the  licdjendwm  the  latter  is  repugnant  and  void.^^ 

(iv)  Child  on  Children,  Issue  or  JlEiRSr^  "  Childi-en  "  may  mean  legiti- 
mate children,^  also  grandchildren.^"  JSTor  is  an  unborn  child,  although  shortly 
expected,  or  a  child  born  after  execution  but  before  delivery  of  a  deed  to  a  named 
person  and  his  brothers  and  sisters  embraced  therein,  even  though  before  the 
birth  there  are  no  brothers  or  sisters.'^'  And  a  limitation  to  lawful  issue  of  certain 
persons,  and  to  the  grantor's  brothers  in  case  of  the  grantee's  death  leaving  no 
issue,  includes  issue  and  children  living  at  the  death  of  the  grantee.^^  Again, 
where  there  is  nothing  indicating  that  "  children  "  is  used  in  the  sense  of  "heirs" 
it  will  not  be  so  construed ;  and  in  determining  whether  heirs  are  included,  the 
premises,  granting,  and  habendum  clauses  will  be  construed  where  they  are  at 
variance.^" 


descrijition,  there  is  no  ambiguity,  nothing  to 
exjjhiin  by  evidence  and  no  room  for  construc- 
tion ;  and  the  rule  falsa  demonstratio  non 
iiocet  applies,  and  the  court  cannot  reject  the 
portion  of  the  description  as  to  the  residence 
of  such  person  and  apply  tlie  description  to  a 
person  in  another  state.  Barton  v.  Babcock, 
28  Wis.  192. 

21.  Adams  v.  Dunklee,  19  Vt.  382. 

A  person  who  is  not  a  party  to  a  deed  can- 
not take  anything  by  it,  unless  by  way  of  re- 
mainder. Hornbeck  v.  Westbrook.  9  Johns. 
(N.  Y.)  73.  And  if  a  deed  absolute  as  to 
the  grantor,  made  for  the  use  of  the  grantee, 
is  delivered  to  a  third  person,  the  fact  that 
the  third  person  paid  the  purchase-money 
raises  no  presumption  that  he  had  the  bene- 
ficial interest,  it  apjiearing  that  the  grantee 
was  his  married  daughter,  and  that  the  con- 
veyance was  made  to  her  by  his  direction. 
Stewart  v.  Weed,  11  Ind.  92. 

In  a  deed  of  exchange  which  recited  that  a 
husband  and  wife  deeded  to  R,  and  that  R 
deeded  his  land,  but  wholly  omitted  to  name 
a  grantee,  the  husband  and  wife  will  take 
jointly.  Lagoria  v.  Dozier,  91  Va.  492,  22 
S.  E.  239. 

22.  Bodine  r.  Arthur,  91  Kv.  53,  14  S.  W. 
904,  12  Kv.  L.  Rep.  650.  34  Arn.  St.  Rep.  162. 
See  Baskett  v.  Sellars,  93  Ky.  2,  19  S.  W.  9, 
13  Ky.  L.  Rep.  90S;  Hardie  v.  Andrews,  13 

Y.  Civ.  Proc.  413;  Boyertown  Nat.  Bank 
r.  Hartman,  147  Pa.  St.  558,  23  Atl.  842,  30 
Am.  St.  Rep.  759  [following  Ott  v.  Oyer,  106 
Pa.  St.  6]  ;  McLeod  v.  Tarrant,  39  S."  C.  271, 
17  S.  E.  773,  20  L.  R.  A.  846. 

23.  Hafner  v.  Irwin,  20  N.  C.  570,  34  Am. 
Dec.  390. 

34.  Deiinition  of  "  children,"  "  issue,"  and 
"  heir  "  see  Children  ;  Heir  ;  Issue. 

25.  Hall  v.  Cressey,  92  Me.  51-4,  43  Atl. 
118. 

An  illegitimate  child  is  not  included,  unless 
it  plainly  appears  that  the  grantor  intended 


that  such  child  should  take.  Johnstone  J. 
Taliaferro,  107  Ga.  6,  32  S.  E.  931,  45  L.  R.  A. 
95. 

If  a  daughter  by  a  prior  marriage  is  to  be 
"made  equal"  with  children  thereafter  to  be 
born,  it  is  decided  that  the  word  "  children  " 
is  a  word  of  limitation  and  not  of  purchase. 
Wolford  1).  Morgenthal,  91  Pa.  St.  30. 

If  the  grant  is  to  a  daughter,  "her  heirs 
and  assigns,"  and  under  the  habendum  the 
daughter  and  her  two  children,  naming  them, 
are  "  made  equal  as  heirs  "  the  daughter  and 
the  other  two  will  take  in  common.  Huie  v. 
McDaniel,  105  Ga.  319,  31  S.  E.  189. 

26.  Harrington  v.  Gibson,  60  S.  W.  915,  22 
Ky.  L.  Rep.  1486. 

27.  Morris  o.  Candle,  178  111.  '9.  52  N.  E. 
1036,  69  Am.  St.  Rep.  282,  44  L.  R.  A. 
489. 

28.  Folk  V.  Varn,  9  Rich.  Eq.  (S.  C.)  303. 

29.  Baskett  i:  Sellars,  93  Ky.  2,  19  S.  W. 
9,  13  Ky.  L.  Rep.  909. 

"  Heir  or  heirs  "  does  not  refer  to  children, 
but  includes  all  the  heirs  of  such  children  as 
the  law  appointed  to  succeed  to  their  estates, 
where  a  husband's  deed  to  his  wife  provided' 
that  the  property  should  on  her  death  go  to 
their  children  then  living,  equally,  "  and,  in 
the  case  of  death  of  any  such  children,  then  to 
their  heir  or  heirs."  Hochstein  v.  Berghauser, 
123  Cal.  681,  56  Pac.  547. 

No  title  will  vest  in  children  of  a  grantee 
where  "  heirs  "  is  a  word  of  inheritance  and 
not  of  purchase,  and  the  conveyance  is  to  the 
grantees  '"  and  heirs  forever,"  providing  that 
one  of  said  grantees  has  no  power  of  aliena- 
tion. Scott  v.  Noel,  45  S.  W.  517,  20  Ky.  L. 
Rep.  188. 

"  Heirs  "  is  used  in  the  sense  of  "  children  " 

where  the  deed  is  to  one  and  her  "  minor 
heirs."  Seymour  v.  Bowles,  172  111.  521,  50 
N.  E.  122. 

30.  Hardie  V.  Andrews,  13  N.  Y.  Civ.  Proc. 
413.    Compare  Baulos  v.  Ash,  19  111.  187. 
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(v)  Designation  of  a  Clahh.  A  designation  of  a  class  may  include  a  single 
party  of  that  class or  tlie  individuals  composing  it.'** 

(vi)  Dehionation  of  Partners.  If  the  Hrm-name  is  given  and  it  consists 
of  tiie  surnames  of  the  several  partners  it  will  vest  the  legal  title  in  theni,'*^  and 
generally  if  members  of  a  partnership  are  designated  with  sufficient  certainty 
under  a  firm-name  they  will  take,  but  a  general  or  an  abbreviated  term  such  as 
"company,"  "Co."  or  "Bro."  is  held  to  be  insufficient.*^ 

(vii)  Corporations.  Misnomer  of  a  corporation  in  a  grant  does  not  destroy 
or  defeat  it.^^  It  is  sufficient  if  the  name  be  expressed  in  sense  and  substance, 
although  not  in  the  precise  words.^^ 

(viii)  Unincorporated  Associations.  It  is  determined  that  a  conveyance 
to  an  unincorporated  association  which  goes  into  possession  under  the  deed 
passes  a  title  which  vests  in  the  company  subsequently  incorporated.*^ 

(ix)  Particular  Persons  and  Associates.  A  grant  to  a  certain  named 
person  and  associates  vests  an  estate  only  in  the  person  named  in  the  absence  of 
anything  to  show  that  there  existed  at  any  time  any  associates  of  his  in  the  title, 
that  he  was  connected  with  any  person  or  persons  therein,  or  that  there  was  any 
limitation  of  his  power  to  convey  or  any  purpose  for  inserting  or  referring  to 
associates.^^ 


Heirs  are  entitled  even  though  there  is  a 
variance  in  the  ancestor's  name,  where  his 
identity  is  clearly  proven.  Leland  v.  Eckert, 
81  Tex.  226,  16  S.  W.  897. 

Question  of  identity  is  not  raised  by  a 
difference  of  one  letter  in  the  spelling  of  the 
ancestor'o  name  in  certificates  of  land  intro- 
duced by  heirs  to  show  title,  but  which  did 
not  change  the  pronunciation  of  said  name. 
Lemberg  v.  Cabaniss,  75  Tex.  228,  12  S.  W. 
844. 

31.  "Orphans"  includes  single  orphan. 
Averit  v.  Alleam,  23  Ga.  382. 

32.  "  Inhabitants "  includes  individual  in- 
habitants.   Foster  v.  Lane,  30  N.  H.  305. 

33.  Cole  v.  Mettee,  65  Ark.  503,  47  S.  W. 
407,  67  Am.  St.  Rep.  945. 

Estate  vesting  in  trustees  and  not  in  part- 
ners see  Mowry  v.  Bradley,  11  R.  I.  370. 

34.  Thus  "  P.  H.  &  Son  "  sufficiently  desig- 
nates the  son  (Hoffman  v.  Porter,  12  Fed. 
Cas.  No.  6,577,  2  Broclc  156)  ;  and  where  the 
designation  is  "  A.  B.  &  Company,"  A  and  B 
who  are  well-known  members  will  take,  and 
altliough  the  other  partners  could  not  take  as 
grantees  under  the  general  term  "  company," 
A  and  B  couUl  hold  in  trust  for  themselves  and 
associates  (Beaman  v.  Whitney,  20  Me.  413). 
So  wlien  the  deed  is  to  T.  Barnett  &  Bro.,  the 
entire  legal  estate  is  vested  in  T,  subject  to 
an  equitable  suit  l\y  the  brother  to  reform  the 
deed  by  naming  him  as  grantee  on  proof  of 
identity,  but  in  the  meantime  T  could  convey 
a  good  legal  title.  Barnett  v.  Lachinan,  12 
Nev.  361.  Again  a  deed  to  certain  designated 
j);n-tners  "&  Co."  only  transfers  tlie  legal 
tiHc  to  tliose  named  and  not  to  the  partners 
coiist.itiM  iiig  tlie  "(Jo."  ((Jo.saett  r.  Kent,  1!) 
Ark.  602;  Winter  v.  Stock,  29  Cal.  407,  8!) 
Am.  Dee.  57;  Artliur  v.  Weston,  22  Mo.  378) 
and  a  (h'cd  by  tlie  partners  named  will  pass  a 
valid  titli!  (Winter  v.  Stock,  21)  Cal.  407,  89 
Am.  Dee.  57). 

Unincorporated  associations  taking  as  eo- 
pin  l  iii'iH  see  infra,  V,  A,  5,  c,  (VIIl). 

35.  The  grant  itwelf  will  be  examined  to 
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ascertain  the  true  name,  and  it  may  be 
averred  and  proved  that  the  corporation  was 
intended,  and  all  the  circumstances  surround- 
ing its  execution  may  be  considered.  The 
courts  have  also  in  such  cases  been  liberal  in 
correcting  inaccuracies  and  misnomers,  so  as 
not  to  frustrate  the  object,  if  identity  is 
manifest.  Church  of  Christ  V.  Hammond 
Christian  Church,  193  111.  144,  01  X.  E. 
1119.  Where  the  grant  was  to  a  religious 
society,  executed  to  the  trustees.  See  Preach- 
ers' Aid  Soc.  v.  England,  106  111.  125  (no 
other  corporation  for  like  purposes  was  shown 
to  exist)  ;  Cairns  v.  Hay,  21  N.  J.  L.  174 
( holding  that  a  deed  made  by  mistake  to  a 
party  well  named  will  not  be  construed  in  a 
court  of  law  to  inure  to  another  partv)  ; 
Van  Sehaiek  v.  Lese,  31  Misc.  (N.  Y.)  010, 
66  N.  Y.  Suppl.  64. 

36.  Cairns  v.  Hay,  21  N.  J.  L.  174. 

37.  Clifton  Heights  Land  Co.  v.  Randell, 
82  Iowa  89,  47  N.  W.  905.  Compare  Stuart 
V.  Easton,  170  U.  S.  383,  18  S.  Ct.  650,  42 
L.  ed.  1078. 

A  deed  in  trust  to  an  unincorporated  asso- 
ciation which  is  therefoie  a  mere  copartner- 
ship, the  copartners  being  all  natural  persons 
M'hose  identity  is  fixed  and  ascertained  by  the 
agreement  itself,  is  not  void  for  want  of 
capacity  of  the  beneficiaries,  even  if  the  trust 
thereby  created  is  such  as  to  be  executed  bv 
the  statute  of  uses.  In  such  case  if  the 
grantees  take  the  land  they  take  it  in  trust 
for  their  firm  composed  of  ascertained  part- 
ners. Hart  V.  Seymour,  147  111.  598,  35  N.  E. 
24().    But  see  Robie  v.  Sedgwick,  35  Barb. 

(  N.  Y.)  ;;i9. 

38.  I'hiiiis  V.  Brown,  1  N.  Y.  App.  Div.  22, 
36  N.  Y.  Suppl.  737;  Jackson  v.  Hoyt,  2 
Johns.  Oa.s.  (N.  Y.)  327. 

39.  Knnis  c.  Hrown,  1  N.  App.  lliv.  22, 
36  N.  Y.  Suppl.  737. 

Such  person  can  convey  good  title  even 
(lioiigli  he  holds  for  liimself  and  as  trustee 
for  others.  lOnnis  r.  Brown,  1  N.  Y.  App. 
Div.  22,  30  N.  Y.  Suppl.  737. 
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(x)  Representative  or  Official  Capacity.  "Words  designating  the  repre- 
sentative or  official  capacity  of  the  grantee  may  be  only  descriptio  persoim  and 
will  be  construed  accordingly,  unless  it  can  be  inferred  to  the  contrary  from  the 
instrument,''"  especially  where  there  is  au  absence  of  all  proof  tending  to  show  the 
existence  of  a  trust  estate  and  there  is  none  created  by  the  deed;^^  But  such 
words  may  not  be  descriptive  merely  and  the  grantee  may  take  the  title,  not  in 
his  individual  capacity,  but  in  the  capacity  designated.*'  The  word  "trustees" 
may,  however,  be  also  regarded  as  mere  surplusage  except  as  a  descri'ptio 
sonarum}^  Generally,  however,  in  determining  whether  the  grantee  takes 
individually,  or  as  administrator  or  trustee,  the  court  will  also  consider  the 
phraseology  of  the  deed  and  the  application  or  non-application  of  statutes,''^  or  the 
absence  of  a  statute  or  of  words  preventing  the  vesting  of  the  legal  interest,'*^  or 
the  absence  of  all  circumstances  showing  that  something  was  to  be  done  by  the 
trustee,*'^  or  it  will  read  the  entire  deed  according  to  its  terms  and  in  the  liglit  of 
surrounding  and  recited  facts,'*'  or  in  connection  with  the  trustee's  declarations  or 


40.  It  seems  to  be  well  settled  that  where 
the  name  of  any  person  is  followed  simply  by 
his  title  or  name  of  office  without  any  other 
statement  that  he  is  acting  in  the  capacity 
indicated  by  the  words  which  follow  his  name, 
such  words  are  merely  descriptio  personce, 
and  the  person  is  bound  or  charged  individ- 
ually only  as  the  case  may  be.  This  rule  ap- 
plies to  conveyances  and  the  title  vests  in  the 
grantee  individuallj'  and  not  as  trustee  for 
the  person  or  corporation  indicated  by  the 
words  which  follow  the  name,  and  unless  it 
can  be  inferred  from  the  instrument  that  they 
are  acting  or  take  title  officially,  the  words 
will  be  held  to  be  inserted  by  way  of  descrip- 
tion and  will  not  affect  their  rights  as 
grantees.  Pfeiffer  v.  Rheinfrank,  2  N.  Y. 
App.  Div.  574,  37  N.  Y.  Suppl.  1076,  per 
Rumsey,  J.  See  Barrett  v.  Cochran,  11  S.  C. 
29,  declaring  that  in  that  case  "  trustee " 
appended  to  name  might  be  regarded  as  mere 
descriptio  persona;. 

Rule  applies  to  an  "administrator"  (In- 
nerarity  v.  Kennedy,  2  Stew.  (Ala.)  156; 
Jackson  ;;.  Roberts,  95  Ky.  410,  25  S.  W.  879, 
15  Ky.  L.  Rep.  831;  Richardson  v.  McLemore, 
60  Miss.  315),  to  trustees  (Cairns  v.  Hay,  21 
N.  J.  L.  174;  Kanenblev  v.  "Volkenberg,  70 
N.  Y.  App.  Div.  97,  75  N."  Y.  Suppl.  8 ;  Towar 
r.  Hale,  46  Barb.  (N.  Y.)  361;  Van  Schaick 
V.  Lese,  31  Misc.  (iN.  Y.)  610,  66  N.  Y.  Suppl. 
64),  to  a  deed  in  trust  to  an  incorporated  as- 
sociation (Hart  V.  Seymour,  147  111.  598,  35 
N.  E.  246),  and  to  a  "guardian"  (Hannen 
V.  Ewait,  18  Pa.  St.  9). 

41.  "Kanenbley  v.  Volkenberg,  70  N.  Y. 
App.  Div.  97,  75  N.  Y.  Suppl.  8. 

42.  Johnson  v.  Calnan,  19  Colo.  168,  34 
Pac.  905,  41  Am.  St.  Rep.  224.  See  Brown 
V.  Combs,  29  IST.  J.  L.  36,  where  the  deed  was 
to  B,  trustee,  etc.,  and  the  court  said  that 
whether  these  words  of  addition,  trustee,  etc., 
were  meant  to  express  a  trust  or  were  merely 
descriptive  of  the  person  of  the  grantee,  they 
imported  no  grant  to  the  beneficiary,  it  being 
clear  upon  the  face  of  the  deed  that  the  grant 
was  to  B  and  not  to  him  in  trust. 

43.  Hart  c.  Seymour,  147  111.  598,  35  N.  E. 
246.  Again,  if  the  addition  of  the  word 
"  trustee  "  should  be  regarded  as  sufficient  to 

[40] 


create  a  trust,  it  would  be  no  evidence  of  the 
previous  existence  of  a  trust,  especially  where 
the  words  used  imply  that  no  such  estate  was 
held  by  the  trustee.  Barrett  r.  Cochran,  11 
S.  C.  29. 

If  there  is  no  person  in  existence  with  au- 
thority or  capacity  to  take  as  beneficiaries, 
under  a  deed  to  persons  as  trustees,  the  title 
may  be  vested  in  them  individually.  Robie  v. 
Sedgwick,  35  Barb.  (N.  Y.)  319. 

44.  Within  this  rule  a  conveyance  to  an 
administrator  "  in  trust  for  the  absolute  use 
and  benefit  of  the  estate  and  those  interested 
therein "  does  not  make  him  a  mere  naked 
and  dry  trustee,  nor  are  the  heirs  vested  with 
such  a  title  as  will  enable  them  to  maintain 
ejectment  against  a  purchaser  at  a  sale  by 
the  administrator  de  bonis  non  under  order 
of  the  probate  court.  Pittman  v.  Corniff,  52 
Ala.  83  [following  You  v.  Flinn,  34  Ala.  409]. 

45.  Deed  to  M,  administrator,  and  his  suc- 
cessors and  assigns  forever,  no  express  trust 
appearing,  and  the  grant  being  coupled  with 
no  restrictions,  vests  the  legal  interest  in  M 
as  the  only  grantee  capable  of  taking,  and  he 
can  convey  the  legal  title  unless  restrained  by 
statute,  and  the  legal  holder  or  trustee  is  the 
only  one  that  can  pass  title.  Such  a  case 
difi'ers  from  that  of  a  naked  trustee  for  the 
use  of  another.   Little  v.  Lesia,  5  Mich.  119. 

46.  Rule  applies  where  there  was  a  deed  of 
land  in  fee  to  one  of  the  solicitors  of  a  state 
by  name  and  the  recital  was  that  he  bought 
for  the  state  and  there  was  an  absence  of  all 
circumstances  such  as  something  to  be  done 
by  the  trustee  and  the  like  sufficient  to  retain 
the  title  m  the  trustee  the  legal  title  will  be 
vested  in  the  state.  Lamars  i'.  Simpson,  1 
Rich.  Eq.  (S.  C.)  71,  42  Am.  Dec.  345. 

47.  A  deed  in  trust  to  a  certain  person 
should  not  be  construed  as  primarily  a  deed 
for  the  purpose  of  dedication  of  a  highway 
where  there  is  nothing  in  it,  whether  read 
according  to  its  terms  or  in  connection  with 
the  surrounding  facts,  to  show  such  dedica- 
tion, and  where  the  deed,  read  in  the  light  of 
surrounding  and  recited  facts,  is  a  deed  in 
fee  in  certain  lands  which  had  already  been 
dedicated.  Guthrie  r.  New  Haven,  31  Conn. 
308. 
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admissions/'^  or  tlie  fact  that  his  signature  is  as  an  individual/"  or  of  the  benefi- 
ciary's acts  controverting  a  trust/*  or  it  will  apply  the  rules  of  construction  as  to 
ascertaining  the  intention,  reconciling  repugnant  pai'tsif  possible  so  as  to  support 
the  instrument,  and  will  give  effect  to  technical  words,  having  in  view  also  the 
relative  force  and  effect  of  the  hahendum  and  other  clauses  and  rejecting  the 
Jicibendum  or  reconciling  it  with  other  clauses  according  to  the  law.'''  J3ut  a  trust 
is  not  annexed  in  favor  of  the  wife,  nor  can  it  grow  out  of  a  recital  of  the  induce- 
ment to  the  making  of  a  deed,  where  the  title  is  directly  transmitted,  and  upon  a 
consideration  received  from  the  husband  to  him  alone.''^  A  grantee  of  lands  may, 
however,  by  the  same  conveyance,  take  an  undivided  portion  in  his  own  right  and 
another  portion  as  trustee.''^ 

(xi)  Questions  For  Court  or  Jury.  Although  the  court  should  decide 
who  holds  title  where  it  rests  upon  the  legal  effect  of  the  deed,'*^  yet  the  court 
may  instruct  the  jury  that  the  legal  title  vests  in  a  certain  person  or  not,  and 
leave  it  to  them  to  decide  as  a  fact  who  is  entitled,  where  the  identity  of  such 
person  is  in  issue.^^ 

B.  Property  Conveyed —  l.  Mode  of  Determining  in  General  —  a.  Intent  of 
Parties.  The  intention  of  tlie  parties  as  apparent  in  a  deed  should  generally 
control  in  determining  the  property  conveyed  thereby.''^    But  if  the  intent  is 


48.  If  named  trustee  acknowledges  the 
trust  and  that  he  holds  the  title  for  another's 
benefit,  and  such  beneficiary  actually  exists, 
even  though  unnamed  in  the  deed,  this  is 
sufficient,  and  a  judgment  and  levy  against 
such  trustee  individually  are  a  lien  only  on 
his  personal  interest  in  the  property.  Board- 
man  V.  Willard,  73  Iowa  20,  34  N.  W.  487. 

49.  Kanenblev  v.  Volkenberg,  70  N.  Y.  App. 
Div.  97,  75  N.  Y.  Suppl.  8. 

50.  Combs  r.  Brown,  29  N.  J.  L.  36. 

51.  Kanenbley  v.  Volkenberg,  70  N.  Y.  App. 
Div.  97,  75  N.  Y.  Suppl.  8. 

Illustrations. — The  descriptive  words  "  heirs 
of  her  bodj'  cannot  control  the  force  of  the 
words  in  the  granting  part  of  the  deed  "  unto 
the  said  party  of  the  second  part,  her  heirs 
and  assigns."  The  latter  words  determine  to 
whom  the  land  is  conveyed  and  import  the 
transfer  to  such  party  of  a  fee-simple  estate, 
nor  can  peculiar  language  of  the  habendum 
destroy  the  eff'eet  of  those  words  and  make 
another  the  grantee,  and  where  such  haben- 
dum and  the  description  provides  that  the 
party  of  the  "  second  part "  holds  through 
one  as  her  "  trustee  and  agent,''  they  do  not 
control  the  construction  of  the  deed  in  this 
respect,  and  no  estate  being  conveyed  to  him 
he  cannot  hold  for  the  use  of  another.  Baulos 
i:  Ash,  19  111.  187.  If  the  deed  names  the 
grantees  as  "  trustees  of  "  a  designated  per- 
son, but  no  trust  is  created,  and  the  haben- 
dum is  to  them,  "  their  successors  and  as- 
signs," this  does  not  show  that  the  conveyance 
was  to  them  as  ti'ustccs  and  not  as  indi- 
viduals. Kanenblev  v.  Volkenberg,  70  N.  Y. 
App.  Div.  07,  75 'N.  Y.  Suppl.  S.  Again 
within  the  rule  that  the  habrndinn  may  be 
rejected  when  clciirly  and  irrcconcilMbly  re- 
pugnant to  Iho  piciiiiscs,  but  that  a  construc- 
tion slioulil  he  which  renders  both 
consistciil ,  a  legal  estate  may  vest  in  trustees 
and  not  in  partneis  named  as  tenants  in  com- 
mon. Mdwry  v.  Hradloy,  11  R.  1.  370.  If  a 
deed  gives  chattels  to  one  to  linvo  and  to  holil 
forever,  iie  takes  the  absolute  title,  even  if  the 
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same  are  to  remain  in  another's  possession 
during  life  but  without  the  right  of  disposi- 
tion and  without  being  subject  to  his  cred- 
itors. Benton  v.  Pope,  5  Humphr.  (Tenn.) 
392. 

52.  Mosely  v.  Mosely,  87  N.  C.  09. 

53.  Jackson  v.  Moore,  6  Cow.  (X.  Y.)  700. 

54.  Johnson  v.  Shively,  9  Oreg.  333. 

55.  Greening  v.  Keel,  72  Tex.  207,  10  S.  W. 
255.    See  also  Prentiss  v.  Blake,  34  Vt.  460. 

Where  names  are  spelled  differently  and 
are  idem  sonans  the  question  of  identity  is 
one  of  fact  (Galveston,  etc.,  R.  Co.  v.  Stealey, 
66  Tex.  468,  1  S.  W.  186),  as  a  deed  to  father 
or  son  of  the  same  name  (McDuffie  v.  Clark, 
39  Hun  (N.  Y.)  166). 

Whether  there  is  any  such  heir  as  the  one 
designated  is  for  the  jury  to  determine.  Fin- 
lay  V.  Humble,  1  A.  K.  Marsh.  (Ky.)  293. 

56.  Connecticut. —  Roberti  v.  Atwater,  43 
Conn.  540. 

Kentucky. —  Trimble  v.  Ward,  14  B.  Mon.  8. 

Maine. —  Abbott  v.  Abbott,  51  Me.  575. 

Michigan. —  Probett  v.  Jenkinson,  105  Mich. 
475,  63  N.  W.  648. 

Missouri. —  Presnell  V.  Headlev,  141  Mo. 
187,  43  S.  W.  378. 

Ohio. —  McAff'erty  v.  Conover,  7  Ohio  St. 
99,  70  Am.  Dec.  57. 

Pennsi)lvania. —  McWilliam  r.  Martin,  12 
Serg.  &  R.  269,  14  Am.  Dec.  088. 

Texas. —  Robertson  v.  Mosson,  26  Tex.  248. 

Yermonf.- —  Morse  r.  Weymouth,  28  Vt. 
824. 

See  10  Cent.  Dig.  tit.  "Deeds,"  §  311;  and 
stipra,  V,  A,  1,  c. 

Descriptions  should  be  construed  liberally 
according  to  the  intent  of  the  parties.  Peck 
r.  Mallains,  10  N.  Y.  509. 

Language  used  in  a  particular  sense  should 
be  so  construed  as  to  accord  with  the  inten- 
tion of  tlu!  parties.  Treat  r.  Strickland,  23 
Me.  234. 

Where  to  give  effect  to  the  boundaries 

mentioned  in  a  deed  would  be  to  defeat  tlie 
evident  intent  of  the  parties  they  will  not  be 
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not  apparent  from  the  deed  resort  may  be  liad  to  the  general  rules  of 
construction.^' 

b.  Construction  Aided  by  Acts  of  Parties,  Where  the  words  used  in  the 
description  in  a  deed  are  uncertain  or  ambiguous  and  the  parties  have  by  their 
acts  given  a  practical  construction  thereto  the  construction  so  put  upon  the  deed 
by  tliem  may  be  resorted  to,  to  aid  in  ascertaining  their  intention.^^ 

c.  Entire  Description  Should  Be  Considered.  The  entire  description  in  a  deed 
should  be  considered  in  determining  the  identity  of  the  land  conveyed.^''  Clauses 
inserted  in  a  deed  should  be  regarded  as  inserted  for  a  purpose  and  should  be 
given  a  meaning  that  will  aid  the  description.  Every  part  of  a  deed  ought  if 
possible  to  take  effect  and  every  word  to  operate.'* 

d.  Inconsistent  Recitals.  If  recitals  in  a  deed  are  inconsistent  or  repugnant 
the  first  recital  does  not  necessarily  prevail  over  the  latter,''^  but  the  whole 
language  of  the  deed  is  to  be  construed  together  in  order  that  the  true  con- 
struction may  be  ascertained.^^  In  such  a  case  the  court  will  look  into  the  sur- 
rounding facts  and  will  adopt  that  construction  which  is  the  most  definite  and 
certain  and  which  will  carry  out  the  evident  intention  of  the  parties.®  And  if 
the  land  conveyed  is  sufiiciently  identified  by  certain  parts  of  tlie  description  an 
impossible  or  senseless  course  should  be  disregarded,  and  the  deed  sustained.^* 

e.  Ambiguous  Description.  Where  the  description  of  the  property  intended 
to  be  conveyed  is  ambiguous  the  identity  of  such  property  must  be  gathered  from 


allowed  to  control.  U.  S.  v.  Cameron,  3  Ariz. 
100,  21  Pac.  177;  Credle  v.  Hays,  88  N.  C. 
321. 

57.  Kimball  v.  Semple,  25  Cal.  440. 

As  to  general  rules  of  construction  see  su- 
pra, V,  A. 

In  a  suit  between  others  than  the  original 
parties  the  calls  in  a  deed  if  clear  and  un- 
ambiguous cannot  be  controlled  by  the  inten- 
tion of  the  parties.  Pohlman  v.  Evangelical 
Lutheran  Trinity  Church,  60  Nebr.  364,  83 
N.  W.  201. 

58.  Maine. —  Knowles  v.  Toothaker,  58  Me. 
172;  Esty  v.  Baker,  50  Me.  325,  79  Am.  Dee. 
616. 

Michigan. —  Monfort  r.  Stevens,  68  Mich. 
61,  35  N.  W.  827. 

New  Jersey. —  Camden,  etc.,  Land  Co.  v. 
Lippincott,  45  N.  J.  L.  405 ;  Jackson  v.  Per- 
rine,  35  N.  J.  L.  137. 

New  York. —  Putzel  v.  Van  Brunt,  40  N.  y. 
Super.  Ct.  501. 

Pennsylvania. —  Province  v.  Crow,  70  Pa. 
St.  199.' 

Wisconsin. —  Whitney  v.  Robinson,  53  Wis. 
309,  10  N.  W.  512. 

United  States. —  Hamm  f.  San  Francisco, 
17  Fed.  119,  9  Sawy.  31. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  312;  and 
supra,  V,  A,  1,  h. 

Where  a  lot  was  described  as  in  the 
"  sovitheast "  corner  of  a  tract,  but  it  ap- 
peared from  the  evidence  and  the  acts  of  the 
parties  that  the  southeast  corner  of  a  large 
tract  was  intended,  it  was  held  proper  to  re- 
ject the  word  "  southeast "  from  the  descrip- 
tion.   Evans  v.  Greene,  21  Mo.  170. 

59.  California. —  Pico  v.  Coleman,  47  Cal. 
65. 

Connecticut. —  Nichols  v.  Turney,  15  Conn. 
101. 

Imoa. —  Glenn  v.  Malony,  4  Iowa  314. 
Maine. —  Herrick  v.  Hopkins,  23  Me.  217. 


Minnesota.-—  Lovejov  v.  Gaskill,  30  Minn. 
137,  14  N.  W.  583. 

Missouri. —  Wolfe  v.  Dyer,  95  Mo.  545,  8 
S.  W.  551;  Brown  v.  Gibson,  82  Mo.  529; 
Lakenan  v.  Hannibal,  etc.,  R.  Co.,  36  Mo.  App. 
363. 

Neio  Hampshire. —  Bell       Woodward,  46 
N.  H.  315. 

New  Jersey. —  Fuller  v.  Carr,  33  N.  J.  L. 
157. 

New  York.—  Case  v.  Dexter,  106  N.  Y.  548, 
13  N.  E.  449;  Higginbotham  v.  Stoddard,  9 
Hun  1. 

North  Carolina. —  Mayo  v.  Blount,  23  N.  C. 
283. 

South  Carolina. —  Foy  v.  Neal,  2  Strobh.  - 
156. 

Virginia. —  Byrd  v.  Ludlow,  77  Va.  483. 
United  States. —  Blum  v.  Bowman,  66  Fed. 
883,  14  C.  C.  A.  158. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  309. 

60.  Peoria.,  etc.,  R.  Co.  r.  Tamplin,  156  111. 
285,  40  ISr.  E.  960;  Burnett  v.  McCluey,  78 
Mo.  676. 

61.  Rathbun  v.  Geer,  64  Conn.  421,  30  Atl. 
60.  But  see  Llewellyn  v.  Jersey,  12  L.  J. 
Exch.  243,  11  M.  &  W.  183. 

62.  Peaslee  v.  Gee,  19  N.  H.  273;  Clough 
V.  Bowman,  15  N.  H.  504. 

63.  California. —  Wade  v.  Deray,  50  Cal. 
376. 

New  Hampshire. —  Bell  v.  Sawyer,  32  N.  H. 
72. 

North  Carolina. — Miller  v.  Cherry,  56  N.  C. 
24. 

Oregon. —  Raymond  v.  Coffey,  5  Oreg.  132. 

Teajos.— Hitchler  v.  Boyles,  21  Tex.  Civ. 
App.  230,  51  S.  W.  648. 

Canada. — Doe  v.  McGarrigle,  14  N.  Brunsw. 
254. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  315. 

64.  Brose  v.  Boise  City  R.,  etc.,  Co.,  5  Ida. 
694,  51  Pac.  753. 
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the  intention  of  tlie  parties  as  shown  hy  tlje  instrument  itself  and  tlie  accompaTiy; 
ing  circunistanees  siicli  as  tliose  sun'ounding  and  connected  witJi  tlie  parties  aud 
the  hind  at  the  time."^  Words  may  if  necessary  be  qualified  by  intendment  and 
particular  clauses  and  provisions  qualified,  transferred,  or  rejected  in  order  to 
ascertain  the  intention.'''' 

f.  Construing  Other  Instruments  With  Deed.  Another  instrument  may  iil 
some  cases  be  construed  with  a  deed  as  a  part  of  the  same  transaction  for  the 
purpose  of  determining  the  identity  of  the  property  conveyed.^''  And  a  recorded 
plat  of  lots' may  be  construed  with  a  deed  in  order  to  determine  the  dimeiisiouij 
of  tlie  property,*^^  or  a  town  plan  may  be  referred  to.''^ 

g.  As  Between  Parties.  The  description  of  the  property  conveyed  by  a  deed 
should  be  construed  against  the  grantor  and  in  the  manner  most  beneficial  to  the 
grantee.™ 

h.  Reference  to  Facts  Existing  When  Instrument  Was  Made.  In  order  to 
ascertain  the  intention  of  the  parties  in  respect  to  the  property  conveyed  refer- 
ence may  be  had  to  the  state  of  facts  as  they  existed  when  the  instrument  was 
made  and  to  which  the  parties  may  be  presumed  to  have  liad  reference.''^ 

2.  Property  Included  in  Description  —  a.  In  General.    Where  land  is  referred 


65.  Illinois.— C\a.r\i  v.  Powers,  45  111.  283. 
Indiana. —  Hunt  V.  Francis,  5  Ind.  302. 
Iowa. — •  Seholte  v.  Hosiers,  4  Iowa  328. 
ISfeio  York. —  Jackson  v.  Van  Antwerp,  8 

Cow.  273. 

Pennsylvania. —  Hughes  v.  Westmoreland 
Coal  Co.,  104  Pa.  St.  207. 

South  Carolina. —  Scate .  v.  Henderson,  44 
S.  C.  548,  22  S.  E.  724. 

Canada.— Nolun  v.  Fox,  15  U.  C.  C.  P.  565. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  334. 

66.  Case  v.  Dexter,  106  N.  Y.  548,  13  N.  E. 
449. 

A  construction  which  is  consistent  with  all 
the  terms  of  the  description  should  be  given 
rather  than  one  consistent  with  some  of  those 
terms.  Lovejoy  v.  Gaskill,  30  Minn.  137,  14 
N.  W.  583. 

67.  Thus  a  lease  has  been  so  construed 
(Cloyes  V.  Sweetser,  4  Cush.  (Mass.)  403; 
Wildman  v.  Taylor,  29  Fed.  Cas.  No.  17.654, 
4  Ben.  42.  But  see  Armstrong  v.  Du  Bois, 
90  N.  Y.  95),  another  deed  (Pulliam  v.  Ben- 
nett, 55  Cal.  368;  Moore  v.  Fletcher,  16  Me. 
63,  33  Am.  Dec.  633 ) ,  or  an  agreement  exe- 
cuted contemporaneously  with  the  deed  and 
containing  a  reservation  of  certain  rights  to 
the  grantor  (Carro  v.  Tucker,  2  Tex.  App. 
Civ.  Cas.  §  454). 

68.  Crane  v.  Buckles,  1  Ohio  N.  P.  51. 

69.  Birmingham  v.  Anderson,  48  Pa.  St. 
253. 

A  map  referred  to  in  a  deed  for  a  more 
specific  description  of  the  property  conveyed 
becomes  a  portion  of  the  deed  niul  sliould  be 
considered  with  it  in  construing  the  same. 
Penry  r.  1!  ifii;i  nis,  52  Cal.  672. 

70'.  Miilicr  V.  Boggs,  25  Cal. 

175;  Vi\ni-c  /■.  I'orc,  24  (!iil.  435. 

Connecticut. —  Marshall  v.  Miles,  8  Conn. 
369. 

Illinois. —  Lake  Eric,  etc.,  R.  Co.  v.  Whit- 
ham,  155  111.  514,  40  N.  E.  1014,  46  Am.  ht. 
Rep.  355,  28  L.  R.  A.  612. 

;l/rtMJc.— Esty  V.  Baker,  50  Me.  325,  79  Am. 
Dec.  016. 

Maryland. —  Carroll  v.  Noi'wood,  5  llurr. 
[  V,  B.  1.  e] 


&  J.  155 ;  Helmes  v.  Howard,  2  Harr.  k  M. 
57 ;  Hawkins  v.  Hanson,  1  Harr.  &  M.  523. 

IJew  York. —  Clut€  v.  Xew  York  Cent.  R. 
Co.,  120  N.  Y.  267,  24  N.  E.  317. 

Virginia. —  Carrington  v.  Goddin,  13  Gratt. 
587. 

Canada. —  Hyatt  v.  Mills,  20  Ont.  351. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  313;  and 
supra,  V,  A,  1,  i. 

Of  two  descriptions  the  one  most  beneficial 
to  the  grantee  should  be  taken.  Piper  r. 
True,  36  Cal.  606;  Hall  u.  Gittings,  2  Harr. 
&  J.  (Md.)  112. 

The  grantee  may  select  descriptions  most 
favorable  where  there  are  two  or  more. 
Sharp  V.  Thompson,  100  111.  447,  39  Am.  Rep. 
61;  Armstrong  v.  Mudd,  10  B.  Mon.  (Ky. ) 
144,  50  Am.  Dec.  545;  Winter  v.  White.  70 
Md.  305,  17  Atl.  84;  Colter  V.  Mann.  IS 
Minn.  96.  But  see  Barthel  v.  Scotten,  24 
Can.  Supreme  Ct.  367. 

71.  Connecticut. —  Wooster  v.  Butler,  13 
Conn.  309. 

Iowa. —  Hoffman  v.  Hoffman,  81  Iowa  292. 
46  N.  W.  1106;  Waldin  v.  Smith,  76  Iowa 
652,  39  N.  W.  82. 

Maine. —  Treat  v.  Strickland,  23  Me.  234. 

Michigan. —  Hoffman  v.  Port  Huron,  102 
Mich.  417,  60  N.  W.  831. 

Tsfew  Hampshire. —  Elliott  V.  Gilchrist.  64 
N.  H.  260,  9  Atl.  382 ;  Dunklee  v.  Wilton  R. 
Co.,  24  N.  H.  489. 

ISlew  York. — Compare  Van  Wyck  r.  Wright, 
18  Wend.  157. 

North  Carolina. —  McAlister  r.  Holton,  51 
N.  C.  331. 

Orcfion. — Lovejoy  v.  Willamette  Falls  Elec- 
tric Co.,  31  Grog!  181,  51  Pac.  197. 

\V i.icon.Hin. —  Whitnev  v.  Robinson,  53  Wis. 
309,  10  N.  W.  512. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  314. 

A  conveyance  of  all  the  interest  and  title 
of  the  grantor  nuiy  cover  a  groider  iiitorost 
tiian  li(!  in  fact  Hupposcnl  that  he  owned. 
Thomas  r.  ("hicago,  55  111.  403;  Watson  v. 
I'ricst,  !)  Mo.  App.  203.  Compare  Anderson 
r.  Nesbit,  2  Rawle  (Pa.)  114. 
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to  in  a  deed  as  bounding  the  land  conveyed  the  former  land  becomes  a  monu- 
ment which  will  control  distances."^  And  where  a  patent  or  grant  conveys  a 
tract  of  land  by  metes  and  bounds,  the  land  under  w^ater,  which  is  within  the 
bounds  of  the  grant  as  described,  will  pass.''^  Again  where  two  parcels  of  land 
are  of  the  same  description  and  the  grantor  had  title  to  but  one  parcel,  a  deed 
using  the  common  description  will  be  construed  as  applying  to  the  parcel  in 
which  he  had  an  interest.'''* 

b.  Land  on  Side  of  Street  or  Bank  of  River.  A  conveyance  of  land  bounded 
by  a  street  will  carry  the  fee  to  the  center  of  tlie  street,  where  such  fee  is  in  the 
grantor  unless  a  contrary  intention  is  shown. So  a  deed  of  several  blocks  of 
land  which  are  separated  by  streets  as  laid  out  by  the  grantor  will  convey  the 
title  to  such  streets  the  same  as  if  they  had  been  expressly  mentioned.™  Again 
it  has  been  determined  that  where  property  is  conveyed  as  bounded  by  a  river  it 
will  be  presumed  that  the  parties  intended  the  bed  of  the  river  ad  medium  filum 
to  pass  by  the  conveyance." 

e.  Description  Including  Several  Particulars  —  (i)  In  General.  Where 
several  particulars  are  included  in  the  description  in  a  deed,  and  they  are  all 
necessary  to  ascertain  the  identity  of  the  land  conveyed,  such  a  construction 
should  be  given  as  will  satisfy  each  particular ;  "'^  and  only  such  land  will  pass  as 
is  consistent  wdth  every  particular.'^  If,  however,  the  identity  of  the  property 
may  be  sufficiently  determined  from  the  description  thereof,  including  several 
particulars,  the  estate  may  pass,  although  it  does  not  agree  with  some  of  the  par- 


72.  Bryant  v.  Maine  Cent.  R.  Co.,  79  Me. 
312,  9  Atl.  736.  See  also  Powers  v.  Orville 
Bank,  136  Cal.  486,  69  Pac.  151;  Mellon  v. 
Hammond,  17  Mo.  191. 

73.  Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237, 
19  Am.  Dec.  493. 

74.  Huffman  v.  Eastham,  19  Tex.  Civ.  App. 
227,  47  S.  W.  35. 

75.  Alabama. —  Moore  c.  Johnston,  87  Ala. 
220,  6  So.  50. 

Connecticut. —  Gear  v.  Barnum,  37  Conn. 
229. 

New  Jersey. —  Humphreys  v.  Eastlack,  63 
N.  J.  Eq.  136,  51  Atl.  775. 

Xew  York. — In  re  New  York,  73  N.  Y.  App. 
Div.  394,  77  N.  Y.  Suppl.  31 ;  Potter  v.  Boyce, 
73  N.  Y.  App.  Div.  383,  77  N.  Y.  Suppl.  24; 
Wise  r.  Curry,  35  Misc.  634,  72  N.  Y.  Suppl. 
165.  But  see  Deering  v.  Reilly,  167  N.  Y. 
184,  60  N.  E.  447. 

Texas. — Bond  v.  Texas,  etc.,  R.  Co.,  15  Tex. 
Civ.  App.  281,  39  S.  W.  978. 

England. — Berridge  v.  Ward,  10  C.  B.  N.  S. 
400.  7  Jur.  N.  S.  876,  30  L.  J.  C.  P.  218,  100 
E.  C.  L.  400. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  316. 

Presumption  that  a  moiety  of  the  highway 
passes  may  he  rebutted  by  words  of  the  de- 
scription showing  such  was  not  the  intention. 
Prvor  V.  Petre,  [1894]  2  Ch.  11,  63  L.  J.  Ch. 
531,  70  L.  T.  Rep.  N.  S.  331,  7  Reports  424, 
42  Wkly.  Rep.  435  [distinguishing  Berridge 
V.  Ward,  10  C.  B.  g.  400,  7  Jur.  N.  S.  876, 
30  L.  J.  C.  P.  218,  100  E.  C.  L.  400]. 

Where  an  intended  highway  has  not  been 
dedicated  to  the  public  at  the  time  of  the 
com'eyance  the  presumption  that  the  owner 
of  the  land  which  abuts  thereon  also  owns  the 
soil  to  the  middle  of  the  highway  does  not 
apply.  Lehigh  v.  Jack,  5  Ex.  D.  264,  49  L.  J. 
Exch.  220,  28  Wkly.  Rep.  452. 


76.  Emerson  v.  Bedford,  21  Tex.  Civ.  App. 

262,  51  S.  W.  889. 

A  deed  of  land,  bounding  on  a  street  laid 
out  by  the  grantor,  together  with  all  his 
right,  title,  and  interest  in  such  street  will 
pass  the  entire  length  of  the  street  and  not 
merely  what  is  in  front  of  the  land  conveyed. 
Holt  V.  Somerville,  121  Mass.  574.  But  com- 
pare Bullard  v.  New  York,  etc.,  R.  Co.,  178 
Mass.  570,  60  N.  E.  380. 

77.  Tilbury  v.  Silva,  45  Ch.  D.  98,  62  L.  T. 
Rep.  N.  S.  254;  Micklethwait-  v.  Newlay 
Bridge  Co.,  33  Ch.  D.  133,  51  J.  P.  132,  55 
L.  T.  Rep.  N.  S.  336;  Kains  v.  Tm-ville,  32 
U.  C.  Q.  B.  17.  See  also  Head  v.  Chesbrough, 
13  Ohio  Cir.  Ct.  354,  7  Ohio  Cir.  Dec.  176. 

This  rule  applies  in  case  either  of  freehold, 
copyhold,  or  leasehold.  Tilbury  v.  Silva,  45 
Ch.  D.  98,  62  L.  T.  Rep.  N.  S.  254. 

Presumption  may  be  rebutted  by  circum- 
stances which  sirow  such  was  not  the  in- 
tention. Devonshire  v.  Pattinson,  20  Q.  B.  D. 

263,  52  J.  P.  276,  57  L.  J.  Q.  B.  189,  58  L.  T. 
Rep.  N.  S.  392;  Micklethwait  v.  Newlay 
Bridge  Co.,  33  Ch.  D.  133,  51  J.  P.  132,  55 
L.  T.  Rep.  N.  S.  336. 

The  rule  does  not  apply  in  case  of  a 
canal.  Chamber  Colliery  Co.  v.  Rochdale 
Canal  Co.,  [1895]  A.  C.  564,  64  L.  J.  Q.  B. 
645,  73  L.  T.  Rep.  N.  S.  258,  11  Reports  264. 

78.  Law  V.  Hempstead,  10  Conn.  23. 

79.  Illinois. —  St.  Louis  Bridge  Co.  v.  Cur- 
tis, 10'3  111.  410. 

loiva. —  Glenn  v.  Malony,  4  Iowa  314. 
Massachusetts. —  Worthington  v.  Hylyer,  4 
Mass.  196. 

Neio  York. —  Finlay  r.  Cook,  54  Barb.  9; 
Jackson  v.  Clark,  7  Johns.  217. 

North  Ca/rolina. —  Reddick  v.  Leggat,  7 
N.  C.  539. 

Texas. —  Cromwell  v.  Holliday,  34  Tex.  463. 

[V,  B,  2.  e,  (i)] 
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ticulars  in  the  description;^"  and  a  description  byname  may  control  in  deter- 
mining the  identity  of  the  property.*^'  Again  a  general  description  may  be 
affirmed  or  restricted  by  a  particular  one,  and  where  there  is  both  a  general  andi 
a  particular  description  set  forth  in  a  deed  the  latter  will,  in  case  of  any  repug-j 
nance,  control.**^  ] 

(ii)  Description  of  Property  as  Occupied.  A  description  of  the  property 
as  occupied  by  the  grantor  may  control  other  words  in  the  description  in  deter- 
mining the  identity  of  the  property  conveyed.^"  But  a  particular  description  will 
prevail  over  an  inaccurate  description  of  occupation.^ 

d.  Rejection  of  False  or  Erroneous  Description.  A  deed  should  be  construed 
if  possible  so  as  to  carry  out  the  intention  of  the  parties  and  give  effect  to  it  as  a 
conveyance,  and  where  by  the  rejection  of  a  false  and  impossible  part  of  a 
description  which  is  repugnant  to  the  general  intention  of  the  instrument  a  per- 
fect description  will  remain,  the  false  pai-t  should  be  rejected  and  effect  given  to 
the  deed.^^    So  if  any  particular  of  a  description  is  manifestly  erroneous  it  may 


See  16  Cent.  Dig.  tit.  "Deeds,"  §  319. 

80.  Clark  i:  BelofF,  71  Conn.  2.37,  41  Atl. 
801;  Stark  v.  Spalding,  39  S.  VV.  234,  19 
Ky.  L.  Rep.  181 ;  Maryland  Constr.  Co.  v. 
Keifer,  90  Md.  529,  45  Atl.  197 ;  Worthington 
V.  Hylyer,  4  Mass.  196.  See  also  McCune 
Hull,  24  Mo.  570. 

81.  Griffiths  v.  Penson,  9  Jur.  N.  S.  385, 
8  L.  T.  Eep.  N.  S.  84,  11  Wkly.  Rep.  313; 
Stiles  V.  Keiver,  10  N.  Brunsw.  285.  See 
also  infra,  V,  B,  2,  h. 

A  deed  "  of  all  the  following  portions  of 
the  said  homestead  farm,"  this  recital  being 
followed  by  a  description  of  a  tract  not  in- 
cluded in  such  homestead  farm,  will  not  pass 
such  tract.  Whitney  v.  Bickford,  69  N.  H. 
527,  45  Atl.  412. 

82.  Alabama. —  Carter  v.  Chevalier,  108 
Ala.  563,  19  So.  798;  Guilmartin  v.  Wood,  76 
Ala.  204;  Sikes  v.  Shows,  74  Ala.  382. 

California. — Castro  v.  Tennent,  44  Cal.  253. 

Connecticut. — Benedict  v.  Gavlord,  11  Conn. 
332,  29  Am.  Dec.  299. 

Illinois. —  St.  Louis  Bridge  Co.  V.  Curtis, 
103  111.  410. 

Maine. —  Lincoln  v.  Wilder,  29  Me.  169. 

Maryland. —  Jay  r.  Michael,  82  Md.  1,  33 
Atl.  322;  Beall  v.  Bayard,  5  Harr.  &  J.  127. 

Massachusetts. —  Smith  v.  Strong,  14  Pick. 
128. 

Missouri. —  Johnson  County  v.  Wood,  84 
Mo.  489;  Hannibal,  etc.,  R.  Co.  v.  Green,  63 
Mo.  169. 

Neio  Hampshire. —  DriscoU  v.  Green,  59 
N.  H.  101 ;  Nutting  v.  Herbert,  35  N.  H.  120; 
Woodman  p.  Lane,  7  N.  H.  241 ;  Barnard  v. 
Martin,  5  N.  H.  536. 

Neio  York. —  Ousby  v.  Jones,  73  N.  Y.  621. 

North  Carolina. —  Carter  V.  White,  101 
N.  C.  30,  7  S.  E.  473. 

Ohio. —  Chambers  v.  Forsythe,  1  Ohio  Cir. 
Ct.  282. 

llnilrd  Hlaies. —  Prentice  Stearns,  113 
TI.  S.  4:i5,  5  S.  Ct.  547,  28  L.  od.  105!);  Pren- 
tice V.  Diilutli  Storage,  etc.,  Co.,  58  Fed.  437, 
7  C.  C.  A.  293;  Prentice  v.  Northern  Pac. 
R.  Co.,  13  Fed.  270. 

Sec  K!  Cent,.  Dig.  tit.  "  Deeds,"  S  319. 

A  clear  general  description  will  prevail  over 
BubHe<|Ucnt  cxpi'esHions  of  doubtful  inii)ort. 
Ela  V.  Card,  2  N.  11.  175,  9  Am.  Dec.  40. 

[  V,  B,  2,  c,  (1)1 


Particular  description  may  abridge  but  not 
enlarge  the  general  description.  Reddick  v. 
Leggat,  7  N.  C.  539. 

Where  property  is  described  as  the  whole 
of  a  certain  tract  the  fact  that  the  courses 
and  distances  by  which  the  property  is  de- 
scribed do  not  include  the  whole  tract  will 
not  pi'event  it  from  passing.  Keith  v.  Rey- 
nolds, 3  Me.  393. 

83.  Stewart  v.  Davis,  63  Me.  539;  Chesley 
V.  Holmes,  40  Me.  536;  Abbott  v.  Pike,  33 
Me.  204;  Hastings  v.  Hastings,  110  Mass. 
280;  Warren  v.  Cogswell,  10  Gray  (Mass.) 
76;  Dyne  v.  Nutley,  14  C.  B.  122,  2  C.  L.  R. 
81,  78  E.  C.  L.  122;  Doe  v.  Williams,  1  H.  Bl. 
25,  2  Rev.  Rep.  703. 

Where  land  is  described  as  lately  owned  by 
another  and  now  occupied  by  the  grantor, 
land  occupied  by  the  latter  but  not  owned  by 
the  former  will  not  pass.  Marshall  r.  Pierce, 
12  N.  H.  127. 

84.  Doe  V.  Galloway,  5  B.  &  Ad.  43,  2 
L.  J.  K.  B.  182,  2  N.  &  M.  240,  27  E.  C.  L. 
28.  See  also  Stone  v.  Stone,  116  Mass.  279; 
Wilkinson  v.  Malir,  12  Cromp.  &  J.  636,  1 
L.  J.  Exch.  234,  2  Tyrw.  544. 

85.  California. —  Wilcoxson  r.  Sprague,  51 
Cal.  640;  Reed  v.  Spicer,  27  Cal.  57. 

District  of  Columbia. —  Shoemaker  v.  Chap- 
pell,  4  Mackey  413. 

Illinois. —  Halston  v.  Needles,  115  111.  461, 
5  N.  E.  f30;  Burns  v.  Miller,  110  111.  242; 
Kruse  v.  Wilson,  79  111.  233;  Myers  v.  Ladd, 
20  HI.  415. 

Indiana. —  Gano  v.  Aldridge,  27  Ind.  294. 

loiva. —  Glenn  v.  Malony,  4  Iowa  314. 

Kentucky. —  Gates  v.  Woodson,  2  Dana 
452. 

Louisiana. —  Marshall  v.  Fogleman,  14  La. 
151. 

iVaine.— Chandler  v.  Green,  69  Me.  350; 
Beal  V.  Gordon,  55  Me.  482;  Abbott  r.  Ab- 
bott, .53  Me.  350;  Vose  r.  Handy,  2  INIe.  322, 
11  Am.  Doe.  101. 

Massachusetts. —  Bond  v.  Fay,  12  Allen  80; 
Donne  r.  Willcutt,  16  Gray  308;  Sawyer  v. 
Kendall,  10  Cush.  241. 

Michif/an. — Anderson  r.  Baughman,  7  Mich. 
69,  74  .'\m.  Doc.  092. 

Missouri. —  Cooloy  r.  Warren,  53  Mo.  1G6; 
Jenningd  r.  Brizeadiue,  44  Mo.  332. 
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be  rejected  where  tlie  land  may  be  sufficiently  identified  by  that  which  reinains.^" 
But  although  an  obvious  error  in  a  deed  may  be  corrected  so  as  to  make  the  calls 
consistent  with  each  other  and  the  description  perfect  yet  land  cannot  be  thereby 
included  in  a  description  which  the  calls  fairly  construed  do  not  include.^'' 

e.  Effect  of  General  Clauses  or  Recitals  Extending-  Grant.  In  determining  the 
effect  of  a  general  clause  or  recital  wdiich  may  operate  to  extend  a  grant,  such  a 
construction  should  be  given  as  will  if  possible  carry  into  effect  every  part  of  the 
deed.^^  Where  the  construction,  however,  is  doubtful,  the  instrument  should  be 
construed  against  the  grantor.®^  And  a  particular  description  which  is  clear  and 
explicit  and  is  a  complete  identification  of  the  property  intended  to  be  conveyed 
will  not  be  varied  or  eidarged  by  a  more  general  and  less  definite  description,  as 
in  such  a  case  the  former  will  be  considered  as  expressing  the  intent  of  the  parties 


;\'e!0  Hampshire. —  Johnson  v.  Simpson,  36 
N.  H.  91;  Harvey  v.  Mitchell,  31  N.  H.  575; 
White  V.  Gay.  9  N.  H.  120,  31  Am.  Dec.  224. 

New  York. —  Heller  r.  Cohen,  154  N.  Y. 
299,  48  X.  E.  5'27;  Robinson  v.  Kime,  70 
N.  Y.  147  :  Zink  v.  McManus,  49  Hun  583,  3 
N.  Y.  Suppl.  487;  Hansee  i'.  Mead,  27  Hun 
162,  2  N.  Y.  Civ.  Proc.  175 ;  Mason  v.  White, 
11  Barb.  173;  Loomis  v.  Jackson,  19  Johns. 
449;  Jackson  v.  Root,  18  Johns.  60. 

yorth  Carolina. —  Scull  v.  Pruden,  92  N.  C. 
168;  Mayo  v.  Blount,  23  N.  C.  283;  Belk  v. 
Love,  18  N.  C.  05 ;  Sheppard  v.  Simpson,  12 
N.  C.  237. 

Ohio.—  C.  S.  &  C.  R.  Co.  V.  Tuttle,  7  Ohio 
Cir.  Dec.  63. 

reicas.— Smith  r.  Chatham,  14  Tex.  322; 
MeAllen  t.  Raphael,  11  Tex.  Civ.  App.  116, 
32  S.  W.  449. 

United  States. — Hamm  v.  San  Francisco,  17 
Fed.  119,  9  Sawv.  31. 

EnQland.—  Co\ven  v.  Truefitt,  [1899]  2  Ch. 
309,  68  L.  J.  Ch.  563,  81  L.  T.  Rep.  N.  S. 
104,  47  Wkly.  Rep.  601;  Lambe  v.  Reaston, 
1  Marsh.  25,  5  Taunt.  207,  1  E.  C.  L.  113: 
Huntsman  v.  Lynd,  30  U.  C.  C.  P.  100. 

Canada. —  Barthel  v.  Scotten,  24  Can.  Su- 
preme Ct.  367;  Wigle  r.  Stewart,  28  U.  C. 
Q.  B.  427;  Fields  f.  Miller,  27  U.  C.  Q.  B. 
416;  Hoover  v.  Sabourin,  21  Grant  Ch.  (U.  C.) 
333. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  325. 

86.  Arkansas. —  Beardsley  v.  Nashville,  64 
Ark.  240,  41  S.  W.  853. 

California. —  Haley  v.  Amestoy,  44  Cal.  132. 

Colorado. —  Murray  v.  Hobson,  10  Colo.  66, 
13  Pac.  921. 

Illinois. —  Montag  r.  Linn,  23  111.  551. 

Maine. —  Richardson  v.  Watts,  94  Me.  476, 
48  Atl.  ISO;  Purinton  v.  Sedgley.  4  Me.  283. 

Massachusetts. —  Aldrich  t\  Aldrich,  135 
Mass.  153;  Parks  v.  Loomis,  0  Gray  467; 
Thatcher  v.  Howland,  2  Mete.  41. 

Missouri. —  Prior  v.  Scott,  87  Mo.  303; 
Bradshaw  v.  Bradbury,  64  Mo.  334;  Jamison 
V.  Fopiano,  48  Mo.  194. 

New  Hampshire. —  Lane  r.  Thompson,  43 
N.  H.  320;  Tenny  v.  Beard,  5  N.  H.  58. 

Neio  York. —  Robinson  v.  Kime,  70  N.  Y. 
147;  Phillips  r.  Ritter,  20  N.  Y.  App.  Div. 
34,  46  ZST.  Y.  Suppl.  547 ;  Loomis  v.  Jackson, 
19  Johns.  449 ;  Jackson  v.  Clark,  7  Johns. 
217. 

North  Carolina. —  British,  etc.,  Mortg.  Co. 


r.  Long,  113  N.  C.  123,  18  S.  E.  165;  Credle 
r.  Hays,  88  N.  C.  321. 

Ohio. —  Cook  V.  Wesner,  1  Cine.  Super.  Ct. 
249. 

Pennsi/ivania. —  Airev  v.  Kunkle,  6  Pa. 
Dist.  1,  18  Pa.  Co.  Ct.  620;  Holmes  v.  Mealy, 
1  Phila.  339. 

Rhode  Island. —  Waterman  v.  Andrews,  14 
R.  I.  589. 

South  Carolina. —  Scates  r.  Henderson,  44 
S.  C.  548,  22  S.  E.  724;  Norwood  v.  Byrd, 
1  Rich.  135,  42  Am.  Dec.  406. 

South  Dakota. —  Novotny  v.  Danforth,  9 
S.  D.  301,  68  N.  W.  749. 

Tennessee. —  Gray  v.  Ward,  ( Ch.  App. 
1898)  52  S.  W.  1028. 

Texas. —  Cartwright  v.  Trueblood,  90  Tex. 
535,  39  S.  W.  930;  Arambula  v.  Sullivan,  80 
Tex.  615,  16  S.  W.  436;  Missouri,  etc.,  R.  Co. 
V.  Waco  Bldg.,  etc..  Assoc.,  (Civ.  App.  1896) 
37  S.  W.  242;  Blount  v.  Bleker,  13  Tex.  Civ. 
App.  227,  35  S.  W.  863. 

Vermont. —  Hull  v.  Fuller,  7  Vt.  100. 

Virginia. —  State  Sav.  Bank  v.  Stewart,  93 
Va.  447,  25  S.  E.  543;  Wiseley  v.  Findlay,  3 
Rand.  361,  15  Am.  Dec.  712. 

West  Virginia. —  Gibney  v.  Fitzsimmons,  45 
W.  Va.  334,  32  S.  E.  189. 

Wisconsin. —  Thompson  v.  Jones,  4  Wis. 
106. 

United  States. —  Cornell  v.  Green,  88  Fed. 
821;  Swenson  v.  Mynair,  79  Fed.  008,  25 
C.  C.  A.  126. 

England. —  Wilkinson  v.  Malin,  2  Cromp. 
&  J.  636,  1  L.  J.  Exch.  234,  2  Tyrw.  544. 

Canada.—  Gillen  V.  Haynes,  33  U.  C.  Q.  B. 
516. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  325. 

Words  used  by  mistake  may  be  read  differ- 
ently as  "  northeasterly  "  for  "  northwest- 
erly "  (Maryland  Constr.  Co.  v.  Kuper,  90 
Md.  529,  45  Atl.  197);  "southwest"  for 
"  northwest "  ( Heller  v.  Cohen,  9  N.  Y.  App. 
Div.  465,  41  N.  Y.  Suppl.  214),  and  "west- 
wards "  for  "  northwards  "  ( Ferguson  v.  Free- 
man, 27  Grant  Ch.  (U.  C.)  211). 

87.  Richardson  v.  Watts,  94  Me.  470,  4ll 
Atl.  180. 

88.  Barker  r.  Butler,  3  Hayw.  (Tenn.| 
243.  Compare  Clark  v.  Glos,  180  111.  550.  5^= 
N.  E.  031,  72  Am.  St.  Rep.  223. 

89.  Boone  r.  Clark,  129  111.  460,  21  N.  E„ 
850,  5  L.  R.  A.  276;  Black  v.  Grant,  50  Me. 
364. 
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]-atlicr  than  tlic  latter.''"  A  particular  dencription  may,  ]iowevor,  yield  to  a  genoral 
description  where  the  former  is  defective;"'  where  the  grant  is  made  certain 
under  the  general  description  and  is  less  than  under  the  particular;'-'^  or  where 
there  is  a  clear  intent  to  have  the  general  control.'-*'*  Again  a  reference  to  another 
deed  may  conti'ol  over  a  ]:»articular  description,'-'*  although  such  a  reference  may 
be  construed  as  a  help  to  ti-ace  title  and  not  as  enlarging  the  grant.'-"^ 

f.  Recitals  in  Habendum  and  Covenants.  The  covenants  in  a  deed  will  not 
be  so  construed  as  to  enlarge  the  grant  where  there  is  no  anjbiguity.'"'  Jjut  the 
technical  rule  that  the  hahenrhim  clause  cannot  increase  the  gift  cannot  be 
allowed  to  prevail  against  the  ])lain  meaning  of  one  of  our  early  deeds.'-*' 

g.  Reference  to  Other  Instruments  — -  (ij  In  Oknicral.  Jiy  a  proper  refer- 
ence in  a  deed  to  another  instrument  whicli  contains  a  description  of  the  jjroperty 
conveyed  the  latter  instrument  may  in  many  cases  be  considered  as  incorporated 
in  the  former  and  the  two  may  be  construed  together  for  the  purpose  of  identify- 
ing the  particular  property  intended  to  be  conveyed  by  the  deed.  Such  a  rule 
has  been  affirmed  in  the  case  of  a  reference  to  another  deed;'-***  to  a  government 


90.  Maine. — Brunswick  Sav.  Inst.  x.  Cross- 
man,  76  Me.  577 ;  Carville  v.  Hutchins,  73 
Me.  227 ;  Hatliorn  v.  Hinds,  69  Me.  326. 

Massachusetts. —  Tyler  v.  Hammond,  11 
Pick.  193. 

TeMs.— Cullers  V.  Piatt,  81  Tex.  258,  16 
S.  W.  1003. 

Vermont. —  Cummings  v.  Black,  65  Vt.  76, 
25  Atl.  906;  Spiller  v.  Scribner,  36  Vt.  245. 

United  States. —  Prentice  v.  Northern  Pac. 
E.  Co.,  154  U.  S.  163,  14  S.  Ct.  997,  38  L.  ed. 
947;  Parker  v.  Kane,  22  How.  1,  16  L.  ed. 
286. 

England.^  Chapman  v.  Gatcombe,  2  Bing. 
N.  Cas.  516,  5  L.  J.  C.  P.  93,  2  Scott  738,  29 
E.  C.  L.  G42 ;  Doe  v.  Mevrick,  2  Cromp.  &  J. 
223,  1  L.  J.  Exch.  73,  2  Tyrw.  178 ;  Worthing- 
ton  V.  Ginxson,  2  E.  &  E.  618,  6  Jur.  N.  S. 
1053,  2'9  L.  J.  Q.  B.  116,  105  E.  C.  L.  618; 
Donnvsworth  v.  Blair,  1  Jur.  620,  1  Keen. 
795,  6  L.  J.  Ch.  263. 

Canada.—  Doe  v.  Smith,  5  U.  C.  Q.  B.  225. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  320. 

General  words  apply  to  things  ejusdem  ge- 
neris with  those  specifically  mentioned.  Lee 
V.  Alexander,  8  App.  Cas.  853 ;  Matter  of 
Wright,  J  5  Beav.  367;  Crompton  v.  Jarratt. 
30  Ch.  D.  298,  54  L.  J.  Ch.  1109,  53  L.  T. 
Rep.  N.  S.  003,  33  Wkly.  Rep.  913.  See  also 
Donnvsworth  v.  Blair,  1  Jur.  620,  1  Keen 
795.  6  L.  J.  Ch.  203. 

"  Machinery  belonging  to  mill "  has  been 
held  not  to  pass  looms  which  are  used  therein 
but  wliich  are  not  attached  to  the  freehold. 
Hutchinson  v.  Kay,  23  Beav.  413,  3  Jur.  N.  S. 
G52,  26  L.  J.  Ch.'457,  5  Wkly.  Rep.  341. 

91.  Boone  v.  Clark,  129  111.  406,  21  N.  E. 
850,  5  L.  R.  A.  276;  Jamieson  v.  McCollum, 
18  U.  C.  Q.  B.  445. 

92.  Cummings  v.  Browne,  01  Iowa  385,  16 
N.  W.  280. 

93.  Dodge  r.  Nicliola,  5  Allen  (Mass.) 
548;  FoHH  V.  Crisp,  20  Pick.  (Mass.)  121; 
Ragan  r.  McCoy,  2(i  Mo.  ]00;  Poarcc  v.  Burns, 
22  Mo.  577;  Derrick  v.  Jcwett,  21  Mo.  444; 
Bates  V.  T50WC1-,  17  Mo.  550;  L.'uiclil\eimer  i\ 
Saunders,  27  Tex.  Civ.  App.  484,  (15  S.  W. 
fiOO. 

94.  Boone  r.  fJliirk,  129  11).  460.  21  N.  E. 
850,  5  T>.  R.  A.  276;  (Jhild  v.  Ficket,  4  Me. 
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471;  Coogan  v.  Burling  Mills,  124  Mass.  390; 
Newmarket  Mfg.  Co.  v.  Pendergast,  24  N.  H. 
54. 

95.  Brown  v.  Heard,  85  Me.  294,  27  Atl. 
182. 

96.  Stinchfield  v.  Gerry,  64  Me.  200. 

A  deed  generally  passes  only  what  named 
in  the  granting  clause.  McCurdy  v.  Alpha 
Gold,  etc.,  Min.  'Co.,  3  Nev.  27.  See  also 
Moore  v.  Magrath,  Cowp.  9;  Richmond  Cedar 
Works  V.  Kilby,  126  N.  C.  33,  35  S.  E.  186. 

97.  Watuppa  Reservoir  Co.  v.  Fall  River, 
154  Mass.  305,  28  N.  E.  257,  13  L.  R.  A. 
255. 

An  explanatory  clause  or  habendum  of  a 
deed  may,  under  the  modern  and  liberal  rules 
of  interpretation,  cause  that  to  pass  which 
could  by  no  possibility  be  held  to  have  been 
described  in  the  granting  clause,  although 
before  such  effect  is  given  thereto  it  should 
clearly  appear  from  the  instrument  that  such 
was  the  intention  of  the  parties.  McCurdy 
V.  Alpha  Gold,  etc.,  Min.  Co.,  3  Nev.  27. 

98.  California. —  Central  Pac.  R.  Co.  r. 
Beat,  47  Cal.  151;  Vance  v.  Fore,  24  Cal. 
435. 

Connecticut. —  Post  Hill  Imp.  Co.  r. 
Brandegee,  74  Conn.  338,  50  Atl.  874. 

Indiana. — ■  German  Mut.  Ins.  Co.  v.  Grim. 
32  Ind.  249,  2  Am.  Rep.  341. 

Iowa. —  Nightingale  v.  Walker,  3  Greene 
96. 

Maine. —  Getchell  v.  Whittemore,  72  Me. 
393;  Field  v.  Huston,  21  Me.  69;  Jameson  >?. 
Balmer,  20  Me.  425. 

Massacliusetts. —  Stone  v.  Stone.  179  Mass. 
555,  61  N.  E.  208;  Weller  r.  Barber,  110 
Mass.  44;  Wilson  v.  Undcrhill.  108  Mass.  360; 
Cook  V.  Farrington,  10  Gray  70. 

'New  Ha.mpshire. —  Newmarket  Mfg.  Co.  v. 
Pendergast,  24  N.  H.  54. 

Nan  Vor/,-.— -  Putzol  v.  Van  Brunt,  40  N.  Y. 
Super.  ('(.  501. 

North,  Carolina. —  Brown  r.  Rickard,  107 
N.  C.  639,  12  S.  E.  570:  Evcritt  v.  Thomas, 
23  N.  C.  252. 

Texas. — Jordan  r.  Young,  (Civ.  App.  1900) 
56  S.  W.  762. 

Vermont. —  Liiipett  V.  Kclloy,  46  Vt.  516. 

See  10  Cent.  Dig.  tit.  "Deeds,"  §  323. 


DEEDS 


[13  Cye.J  G33 


patent  to  a  Spanish  concession;^  to  a  judgment  ;^  to  an  assignment  of  dower 
or  other  records  in  the  ottice  of  the  probate  court  ;^  to  a  vote  conveying  a  par- 
cel of  common  and  undivided  land  to  a  parisli;  "^  or  to  a  will.^  But  where  a  deed 
contains  a  particular  description  of  tiie  property  the  fact  that  it  contains  a  state- 
ment that  the  granted  premises  are  the  same  that  were  conveyed  to  the  grantor 
by  a  certain  deed  does  not  render  it  conclusive  that  it  was  the  intention  of  the 
grantor  to  convey  all  of  the  jDremises  included  in  the  latter  deed." 

(ii)  To  SusvEYS,  Maps,  Plats,  and  Becosds  Thereof.  Where  a  map, 
plan,  or  survey  of  the  premises  conveyed  is  referred  to  in  a  deed  it  is  to  be  con- 
sidered as  a  part  of  the  latter  instrument  and  is  to  be  construed  in  connection 
therewith  ; and  the  courses,  distances,  or  other  particulars  which  appear  on  such 
map,  plan,  or  survey  are  as  a  general  rule  to  be  considered  as  the  true  description 


Reference  to  deed  conveying  no  estate. — 

Where  a  deed  by  one  in  possession  refers  to 
D  deed  to  him  which  conveys  no  estate  it 
will  be  construed  as  conveying  all  the  title 
which  the  grantor  has.  Hall  v.  Leonard.  1 
Pick.  (Mass.)  27.  Compare  O'Connor  v.  Vine- 
yard, (Tex.  Sup.  1898)  44  S.  W.  48.i. 

99.  Miller  i\  Topeka  Land  Co.,  44  Kan. 
S54,  24  Pac.  420. 

1.  Harrison  r.  Page,  16  Mo.  182. 

2.  Blume  v.  Pice,  (Tex.  Civ.  App.  1895) 
32  S.  W.  1056. 

3.  Pingry  v.  Watkins,  17  Vt.  379. 

4.  Goff  V.  Rehoboth,  12  Mete.  (Mass.)  26. 

5.  Beatty  v.  Dozier,  34  S.  W.  524,  17  Ky. 
L.  Rep.  1275;  Hoxie  v.  Lawrence,  117  Mass. 
Ill;  Izard  v.  Montgomery,  1  Nott  &  M. 
( S  C  )  ' )  8 1 

6.  Smith  'v.  Sweat,  90  Me.  528,  38  Atl. 
554;  Lovejoy  v.  Lovett,  124  Mass.  270;  Mc- 
Cune  V.  Hull,  24  Mo.  570. 

Where  the  property  is  particularly  de- 
scribed in  the  deed  such  description  will  not 
be  qualified  by  a  subsequent  clause  which, 
shows  how  the  grantor  came  into  possession. 
Winn  V.  Cabot,  18  Pick.  (Mass.)  553;  Whit- 
ing V.  Dewey,  15  Pick.  (Mass.)  428;  Chaplin 
Srodes,  7  Watts  (Pa.)  410;  Morrow  v. 
W^illard,  30  Vt.  118. 

7.  Alabama. —  Doe  v.  Cullum,  4  Ala.  576. 
California. —  Chapman  f.  Polack,  70  Cal. 

487,  11  Pac.  764;  Penry  v.  Richards,  52  Cal. 
496;  Powers  v.  Jackson,  50  Cal.  429;  Seward 
V.  Malotte,  15  Cal.  304. 

Illinois. —  Smith  v.  Young,  160  HI.  163,  43 
N.  E.  486;  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479. 

Kentucky. —  Cincinnati  Southern  R.  Co.  v. 
Hogan,  7  Ky.  L.  Rep.  820. 

Maine. —  Black  v.  Grant,  50  Me.  364;  Pal- 
mer V.  Dougherty,  3S  Me.  502,  54  Am.  Dee. 
636;  Lincoln  v.  Wilder,  29  Me.  169;  Kennebec 
Purchase  v.  Tiffany,  1  Me.  219,  10  Am.  Dec. 
60. 

Maryland. —  Carroll  v.  Smith,  4  Harr.  &  J. 
128;  Buchanan  v.  Steuart,  3  Harr.  &  J.  329. 

Massachusetts. —  Walker  v.  Boynton,  120 
Mass.  349;  Blaney  v.  Rice,  2fl  Pick.  62,  32 
Am.  Dec.  204 ;  Davis  v.  Rainsford,  17  Mass. 
207. 

Michigan. —  Heffelman  r.  Otsego  Water- 
Power  Co.,  78  Mich.  121,  43  N.  W.  1096,  44 
N.  W.  1151. 

Minnesota. —  Nicolin  r.  Schneiderham,  37 
Minn.  63,  33  N.  W.  33. 


Missouri. —  St.  Louis  r.  Missouri  Pac.  R. 
Co.,  114  Mo.  13,  21  S.  W.  202;  Whitehead 
V.  Ragan,  106  Mo.  231,  17  S.  W.  307. 

iSleio  York. —  Cox  v.  James,  59  Barb.  144; 
Glover  v.  Shields,  32  Barb.  374;  Herring  v. 
Fisher,  3  Sandf.  344. 

North  Carolina. —  Davidson  v.  Arledge,  97 
N.  C.  172,  2  S.  E.  378. 

Pennsylvania. —  Schenley  r.  Pittsburgh,  104 
Pa.  St.  472 ;  Meyers  v.  Robinson,  74  Pa.  St. 
269;  Birmingham  v.  Anderson,  48  Pa.  St. 
253;  Armstrong  v.  Bovd,  3  Penr.  &  W. 
458. 

Rhode  Island. —  Kenyon  r.  Nichols,  1  R.  I. 
411. 

Texas. —  League  v.  Scott,  25  Tex.  Civ.  App. 
318,  61  S.  W.  521. 

Wisconsin. —  Shufeldt  v.  Spaulding,  37  Wis. 
062. 

United  States. —  Cragin  V.  Powell,  128  U.  S. 
091,  9  S.  Ct.  203,  32  L.  ed.  560;  Noonan  v. 
Braley,  2  Black  499,  17  L.  ed.  278;  Thomas 
p.  Hatch,  23  Fed.  Cas.  No.  13,899,  3  Sumn. 
170. 

Canada. —  Smith  v.  Millions,  Ij.Ont.  453. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  324. 

Description  of  lot  by  number  of  such  lot 
in  a  survey  or  plan  is  sufficient  to  make  the 
survey  a  part  of  the  deed  (Dolde  Vodicka, 
49  Mo.  98;  Richardson  v.  McKeesport,  18 
Pa.  Super.  Ct.  199),  and  may  control  in 
determining  the  identity  of  the  property 
conveyed  (Baltimore  Bldg.,  etc.,  Assoc.  v. 
Bethel,  120  N.  C.  344,  27  S.  E.  29).  And 
where  a  patent  grants  a  lot  by  number  or 
letter  only  a  description  used  by  the  crowTi 
lands  department  in  framing  the  patent  is  ad- 
missible in  evidence  for  the  purpose  of  de- 
termining the  metes  and  bounds  of  such  lot. 
Kenny  v.  Caldwell,  21  Ont.  App.  110  [af- 
firmed in  24  Can.  Supreme  Ct.  699].  But 
where  there  is  a  particular  description  by 
metes  and  bounds  and  the  map  number  given 
conflicts  therewith,  the  lot  must  be  located 
according  to  the  particular  description.  Hale 
r.  Swift,  03  S.  W.  288,  23  Ky.  L.  Rep. 
497. 

Effect  of  describing  lot  or  block  by  number 
see  King  v.  Sears,  91  Ga.  577,  18  S.  E.  830; 
Jenkins  v.  Means,  59  Ga.  55 ;  Brown  v.  Taber, 
103  Iowa  1,  72  N.  W.  416:  Yoimg  i'.  Cos- 
grove,  83  Iowa  682,  49  N.  W.  1040;  Draper 
V.  Monroe,  18  R.  L  398,  28  Atl.  340;  West 
Portland  Homestead  Assoc.  v.  Lawnsdale,  19 
Fed.  291,  9  Sawy.  120. 
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of  the  land  conveyed.''  And  wliere  a  plat  is  referred  to  in  a  descri|)tion  in  a  deed 
it  may  be  used  to  identify  the  land  conveyed,  altliouf^li  it  does  not  conform  to  the 
statute."  So  a  reference  to  a  plat  "as  recorded"  refers  to  the  original  plat  which 
vi^as  duly  filed  for  record  and  not  to  an  erroneous  transcript  therefrom."-'  And 
although  a  map  in  a  deed  is  not  expressly  referred  to  therein  it  may  be  treated  as 
a  part  of  the  description  when  it  was  evidently  intended  to  be  so  treated."  But  a 
plan  only  becomes  a  part  of  the  deed  where  the  grant  is  made  according  to  such 
plan  distinctly  and  certainly  designated  by  the  deed,  and  where  a  certain  plan  is 
so  designated  another  plan  cannot  be  referred  to.''^ 

h.  Subsequent  Description  Limiting  Prior  One.  A  general  description  will  not 
be  limited  by  a  particular  one  where  the  latter  follows  in  the  sense  of  reiteration 
or  affirmation.^^  And  where  by  the  granting  clause  in  a  deed  a  certain  lot  and 
block  in  a  town  is  designated  as  the  property  intended  to  be  conveyed  a)i  intent 
to  convey  the  whole  lot  will  be  presumed,  although  the  description  is  followed  by 
metes  and  bounds  embracing  an  area  less  than  the  lot.'*    Such  a  rule  has  also  been 


8.  California. —  Sanchez  x.  Grace  M.  E. 
Church,  114  Cal.  295,  46  Pac.  2;  Masterson 
V.  Munroe,  105  Cal.  431,  38  Pac.  1106,  45 
Am.  St.  Rep.  57 ;  Powers  v.  Jackson,  50  Cal. 
429;  Mayo  v.  Mazeaux,  38  Cal.  442. 

Iowa. —  Brown  v.  Taber,  103  Iowa  1,  72 
N.  W.  416. 

Kentucky. —  Long  v.  Louisville,  etc.,  E,.  Co  , 
51  S.  W.  807,  21  Ky.  L.  Rep.  463. 

Louisiana.—  Whitney  v.  Saloy,  26  La.  Ann. 
40. 

Maine. —  Bussey  v.  Grant,  20'  Me.  281; 
Heaton  v.  Hodges,  14  Me.  66,  30  Am.  Dec.  731. 

Maryland. —  Buchanan  v.  Steuart,  3  Harr. 
&  J.  329. 

Michigan. —  Bower  v.  Earl,  18  Mich.  367; 
Paddock  t.  Pardee,  1  Mich.  421. 

Neio  York. —  Perrin  v.  New  York  Cent.  R. 
Co.,  40  Barb.  65.  See  Matter  of  East  One 
Hundred  and  Thirty-Fifth  St.,  36  Misc.  427, 
73  N.  Y.  Suppl.  727. 

North  C»rolina. — Nash  v.  Wilmington,  etc., 
R.  Co.,  67  N.  C.  413. 

Bouth  Carolina. —  Evans  v.  Corley,  8  Rich. 
315. 

Texas. —  Reed  v.  Phillips,  (Civ.  App.  1896) 
33  S.  W.  986 ;  Gallow  v.  Van  Wormer,  ( Civ. 
App.  18'92)  21  S.  W.  547. 

Virginia. —  Jones  v.  Carter,  4  Hen.  &  M. 
184. 

Canada. —  Grasett  v.  Carter,  10  Can.  Su- 
preme Ct.  105.  See  also  Stevens  v.  Buck,  43 
U.  C.  Q.  B.  1 ;  O'Donnell  v.  Tiernan,  35  U.  C. 
Q.  B.  181. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  324. 

Accretions  to  a  lot  bounded  by  a  river  as 
shown  by  a  map  referred  to  in  a  deed  which 
describes  the  lot  by  number  pass  by  such 
deed.  Da  Long  v.  Olsen,  63  Nebr.  327,  88 
N.  W.  512. 

An  error  in  number  of  ranges,  where  prop- 
erty is  described  according  to  United  States 
survey  niai)H,  is  iiiiniiiterinl,  the  desci'iption 
being  otlierwise  sullleient  to  identify  the  prop- 
erty. WilliM  71.  Ruddock  Cypress  Co.,  108  La. 
25.5,  32  So.  386. 

An  inscription  on  a  plat  of  the  number  of 
acres  in  a  H(!el,ion  and  which  is  a  more  (>st,i- 
mate  will  not  control  so  as  to  limit  the 
amount  of  land  eonv<'yed,  where  the  one  \\\\M 
of  tli((  f>Me-qiliut('r  section  which  tlie  deed 
purporle-l    lo  convey   was  |)r()perly  marked 
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out  on  the  plat  and  there  were  more  acres 
in  the  section  than  designated.  Wolfe  v. 
Scarborough,  2  Ohio  St.  361.  Compare 
Llewellyn  v.  Jersey,  12  L.  J.  Exch.  243,  11 
M.  &  W.  183. 

Where  a  map  is  inaccurate  the  property 
may  be  identified  by  parol  evidence.  Cleve- 
land V.  Choate,  77  Cal.  73,  18  Pac.  875. 

Where  a  reference  to  colored  parts  of  a 
map  is  made  for  description  of  parcels  con- 
veyed, a  yard,  although  not  colored,  may  pass 
under  the  general  word  "  yards."  Willis  v. 
Watney,  51  L.  J.  Ch.  181,  45  L.  T.  Rep.  X.  S. 
739,  30  Wkly.  Rep.  424.  Compare  Reillv  r. 
Booth,  44  Ch.  D.  12,  62  L.  T.  Rep.  N.  S.  378, 
38  Wkly.  Rep.  484. 

9.  Sanborn  v.  Mueller,  38  Minn.  27,  35 
N.  W.  636;  Reed  v.  Lammel,  28  Minn.  306, 
9  N.  W.  858;  Ferguson  v.  Winsor,  10  Ont. 
13. 

10.  Siebert  v.  Rosser,  24  Minn.  155. 

11.  Murray  v.  Klinzing,  64  Conn.  78,  29 
Atl.  244. 

A  plat  referred  to  in  a  deed  for  a  descrip- 
tion of  the  premises  conveyed  cannot  be  re- 
ferred to  for  the  purpose  of  enlarging  or 
diminishing  the  effect  of  the  words  of  convey- 
ance in  a  deed.  Kenyon  v.  Nichols,  1  R.  I. 
411.  And  a  plan  referred  to  for  the  pur- 
pose of  indicating  the  shape  of  the  tract 
conveyed  but  not  as  indicating  its  location 
is  not  admissible  for  the  purpose  of  identify- 
ing the  land.  Grand  Trunk  R.  Co.  v.  Dyer. 
49  Vt.  74.  Again  a  survey  and  erection  of 
monuments  on  land  made  with  a  view  of  sub- 
sequent conveyance  is  not  admissible  to  vary 
a  deed  subsequently  made  which  makes  no 
reference  to  such  survev.  Wells  v.  Jackson 
Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am.  Deo, 
575. 

12.  Chesley  v.  Holmes.  40  ]\Ie.  536.  See 
also  Wellington  ?«.  Murdough,  41  Me.  281. 

If  a  deed  refers  generally  to  a  survey  and 
only  one  survey  is  given  in  evidence  the  de- 
scription will  be  considered  as  referring  to 
that  survey.  Menkins  v.  Blunienthal,  19  Mo. 
496. 

13.  Piper  r.  True,  36  Cal.  606;  Barney  v. 
Miller,  18  Iowa  4(i0 ;  Bott  r.  Burnell,  11  Mass. 
163. 

14.  Th(>  additional  elinis(>  will  be  consid- 
ered as  merely  added  for  the  purpose  of  giv- 
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affirmed  where  a  deed  grants  an  entire  share  under  a  decree  of  partition  ;  all  of 
certain  property;^"  a  whole  farm ;  or  land  by  name,^^  or  by  the  number  of  a 
lot.'^  So  where  a  description  in  a  deed  is  a  clear  and  complete  one  a  reference  to 
other  deeds  will  not  operate  to  restrict  the  same.^° 

i.  Recitals  —  (i)  As  to  Locality.  Where  a  recital  as  to  locality  is  not 
ambiguous  when  applied  to  facts  on  the  ground  and  is  sufficiently  accurate  to 
show  what  place  was  intended,  and  a  construction  may  be  adopted  which  will 
make  good  sense  of  the  entry,  effect  should  be  given  thereto.^^  But  where  the 
language  of  a  deed  is  certain  and  the  locality  of  the  property  fixed  by  recitals 
therein  it  should  not  be  extended  by  implication.^^ 

(ii)  As  TO  Quantity.  Where  a  deed  contains  a  particular  description  of  the 
property  conveyed  it  will  not  be  controlled  by  a  recital  therein  of  the  quantity 


ing  a  more  particular  description.  Ruther- 
ford V.  Tracy,  48  Mo.  325,  8  Am.  Rep.  104; 
Campbell  v.  Johnson,  44  Mo.  247;  Jackson 
r.  Barringer,  15  Johns.  (N.  Y.)  471;  Brown 
V.  Huger,  21  How.  (U.  S.)  305,  16  L.  ed.  125; 
Lodge  V.  Lee,  6  Craneh  (U.  S.)  237,  3  L.  ed. 
210. 

15.  Marshall  v.  McLean,  3  Greene  (Iowa) 
363. 

16.  Friedman  v.  Nelson,  53  Cal.  589; 
Hobbs  V.  Payson,  85  Me.  498,  27  Atl.  519; 
Cook  V.  Wesner,  1  Cine.  Super.  Ct.  249 ; 
Holmes  V.  Mealy,  1  Phila.  (Pa.)  339. 

17.  Thorndike  v.  Richards,  13  Me.  430; 
Drinkwater  r.  Sawyer,  7  Me.  366. 

18.  Gitting  r.  Hall,  1  Harr.  &  J.  (Md.) 
14,  2  Am.  Dec.  502;  Portman  v.  Mill,  3  Jur. 
356,  8  L.  J.  Ch.  161;  Attrill  v.  Piatt,  10 
Can.  Supreme  Ct.  425.  See  Melvin  v.  Merri- 
ihack  River  Locks,  etc.,  5  Mete.  (Mass.)  15, 
38  Am.  Dec.  384. 

19.  Kimball  v.  Schoff,  40  N.  H.  190;  Stiles 
V.  Keiver,  10  N.  Brunsw.  285. 

20.  Jones  v.  Webster  Woolen  Co.,  85  Me. 
210,  27  Atl.  105 ;  Crosly  v.  Bradbury,  20  Me. 
61 ;  Daniels  v.  Citizens'  Sav.  Inst.,  127  Mass. 
534;  Green  Bay,  etc..  Canal  Co.  v.  Hewitt,  55 
Wis.  96,  12  N.  W.  382,  42  Am.  Rep.  701. 

A  deed  referred  to  may  restrict  the  de- 
scription. Plummer  v.  Gould,  92  Mich.  1,  52 
N.  W.  146,  31  Am.  St.  Rep.  567;  Flagg  v. 
Bean,  25  N.  H.  49.  See  also  Witt  v.  St.  Paul, 
etc.,  R.  Co.,  38  Minn.  122,  35  N.  W.  862. 

21.  Bibb  V.  Pickett,  Litt.  Sel.  Cas.  (Ky.) 
309. 

22.  King  V.  Little,  1  Cush.  (Mass.)  436; 
Miller  v.  Mann,  55  Vt.  475. 

A  description  of  land  as  adjoining  certain 
property  cannot  be  construed  as  including 
such  property.  Patterson  v.  Lexington,  etc.. 
Turnpike'  Road  Co.,  62  S.  W.  528,  23  Ky.  L. 
Rep.  24.  Adjoining  certain  tracts  means 
the  same  as  to  say  to  go  and  run  with  the 
lines  of  such  tracts.  O'Dell  v.  Swaggerty, 
(Tenn.  Ch.  App.  1897)  42  S.  W.  175. 

Where  a  deed  conveys  property  and  land  con- 
tiguous thereto  and  there  is  nothing  in  the  in- 
strument to  show  that  the  word  "  contiguous  " 
was  to  be  used  in  any  other  than  its  primary 
meaning,  land  separated  from  the  main  prop- 
erty by  intervening  lands  of  another  and  at 
a  considerable  distance  therefrom  will  not  be 
included,  as  the  courts  in  construing  con- 
tracts will  not  substitute  another  which  the 


parties  may  have  intended  to,  but  did  not  in 
fact,  make.  Halston  Salt,  etc.,  Co.  v.  Camp- 
bell, 89  Va.  396,  16  S.  E.  274.  And  where 
a  deed  describes  property  as  near  a  place 
and  there  are  two  pieces  to  which  it  might 
refer,  but  that  which  is  nearer  comes  more 
clearly  within  the  description,  the  instrument 
will  be  construed  as  conveying  the  latter 
piece.    Menkens  v.  Blumenthal,  27  Mo.  198. 

23.  Alabama. —  Hess  v.  Cheney,  83  Ala. 
251,  3  So.  791;  Rogers  v.  Peebles,  72  Ala. 
529;  Wright  v.  Wright,  34  Ala.  194. 

Arkansas. —  Doe  v.  Porter,  3  Ark.  18,  36 
Am.  Dec.  448. 

Connecticut. —  Hodges  v.  Kowing,  58  Conn. 
12,  18  Atl.  979,  7  L.  R.  A.  87;  Johnson  v. 
Moor,  2  Root  252,  1  Am.  Dec.  69. 

Illinois. —  Wadhams  v.  Swan,  109  111.  46. 

Iowa. — Dashiel  v.  Harshman,  113  Iowa  283, 
85  N.  W.  85;  Ufford  v.  Wilkins,  33  Iowa  110. 

Kansas. — Armstrong  v.  Brownfield,  32  Kan. 
116,  4  Pac.  185. 

Kentucky. — Jennings  v.  Monk,  4  Mete.  103; 
Young  V.  Craig,'  2  Bibb  270. 

il/ame.— Andrews  i'.  Pearson,' 68  Me.  19; 
Clark  V.  Scammon,  62  Me.  47 ;  Brown  v. 
Holyoke,  53  Me.  9;  Pierce  v.  Faunce,  37  Me. 
63. 

Massachusetts. —  Crafts  v.  Hibbard,  4  Meto. 
438 ;  Powell  v.  Clark,  5  Mass.  355,  4  Am.  Dec. 
67. 

Missouri. —  Ware  v.  Johnson,  66  Mo.  662; 
Campbell  v.  Johnson,  44  Mo.  247 ;  Campbell 
r.  Clark,  6  Mo.  219;  Wood  v.  Murphy,  47 
Mo.  App.  539. 

Neiv  Hampshire. —  Perkins  v.  Webster,  2 
N.  H.  287. 

New  Jersey.—  Andrews  v.  Rue,  34  N.  J.  L. 
402;  Fuller  v.  Carr,  33  N.  J.  L.  157. 

New  York. —  Pettit  v.  Shepard,  32  N.  Y. 
97;  Roat  v.  Puff,  3  Barb.  353;  Hathaway  v. 
Power,  6  Hill  453;  Mann  v.  Pearson,  2  Johns. 
37. 

North  Carolina. —  Huntley  v.  Waddell,  34 
N.  C.  32;  Powell  V.  Lyles,  5  N.  C.  348; 
Rickets  v  Dickens,  5  N.  C.  343,  4  Am.  Dec. 
555. 

Pennsylvania. —  Petts  v.  Gaw,  15  Pa.  St. 
218;  Smith  r.  Oliver,  11  Serg.  &  R.  257; 
Dagne  v.  King,  1  Yeates  322. 

South  Carolina. —  Dyson  r.  Leek,  2  Rich. 
543 ;  Gourdin  v.  Davis,  2  Rich.  481,  45  Am. 
Dec.  745 ;  Bond  v.  Quattlebaum,  1  McCord 
584,  10  Am.  Dec.  702. 
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unless  it  clearly  appears  that  it  was  the  intention  to  convey  only  a  definite; 
quantity.'^  But  such  a  recital  may  be  resorted  to  for  the  pur[)Ose  of  making  that 
certain  which  is  uncertain,^''  as  where  the  boundaries  of  tlie  land  conveyed  are 
doubtfuL^'i 

j.  Quantity  of  Interest  Conveyed  —  (i)  /iV  Qmneral.  Wlicre  a  part  interest 
in  property  is  conveyed  the  intention  of  the  parties  should  if  possible  be  ascer- 
tained and  given  effect.^''  So  where  an  intent  is  clear  from  the  whole  deed  to 
convey  the  entire  interest  of  the  grantor  the  instrument  should  be  so  construed 
as  to  effectuate  such  intent.^^  Again  in  sucli  cases  the  rules  apply  that  where  the 
description  is  of  a  doubtful  character  the  instrument  should  be  construed  against 
the  grantor ;  that  a  general  clause  which  is  clear  is  not  limited  by  sulxsequent 
words,^"  or  by  subsequent  reference  to  other  deeds  and  that  a  particular  recital 
which  is  clear  and  explicit  will  not  be  enlarged  by  subsequent  general  words.'''' 
A  clearly  expressed  intent,  however,  to  make  an  exception  or  reservation  in  a 
deed  will  be  given  effect,-^^  although  if  there  is  any  uncertainty  or  ambiguity  in 


Tennessee. —  Austin  v.  Richards,  7  Heisk. 
f563  ;  Miller  v.  Bentley,  5  Sneed  671;  Allison 
V.  Allison.  1  Yerg.  16. 

Texas. —  Hunter  v.  Morse,  49  Tex.  219; 
Sellers  v.  Reed,  46  Tex.  377;  Hatch  v.  Garza, 
22  Tex.  176. 

Vermont. —  Wilder  v.  Davenport,  .58  Vt. 
642,  5  Atl.  753;  White  v.  Miller,  22  Vt.  380; 
Beach  v.  Stearns,  1  Aik.  325. 

United  States. —  Wakefield  v.  Ross,  28  Fed. 
Cas.  No.  17,050',  5  Mason  16. 

Canada. —  Brady  v.  Sadler,  16  Ont.  49; 
Re  Trent  Valley  Canal,  12  Ont.  153.  See 
also  Doyle  v.  McPhee,  24  Can.  Supreme  Ct. 
65. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  322. 

A  description  in  a  former  deed  which  is 
referred  to  will  control  as  to  quantity  con- 
veyed. Newmarket  Mfg.  Co.  v.  Pendergast, 
24  N.  H.  5^. 

24.  Alahama. —  Lamar  v.  Minter,  13  Ala. 
31. 

Connecticut. —  Nichols  v.  Turney,  15  Conn. 
101. 

Mississippi. — •  Carmichael  v.  Foley,  1  How. 
591. 

Vew  Yor/c— Pettit  v.  Shepard,  32  N.  Y. 
97 ;  Moore  v.  Jackson,  4  Wend.  58. 

South  Carolina. —  Dys'jn  v.  Leek,  2  Rich. 
543. 

Tennessee. —  Hardwick  v.  Beard,  10  Heisk. 
659. 

Texas. —  Lipscomb  v.  Underwood,  7  Tex. 
Civ.  App.  297,  27  S.  W.  155. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  322. 

25.  Campbell  r.  Carruth,  32  Fla.  264,  13 
So.  432;  Davis  v.  Hess,  103  Mo.  31,  15  S.  W. 
324;  Burnett  v.  McCluoy,  78  Mo.  676;  Bax- 
ter V.  Wilson,  95  N.  C.  137;  Peay  v.  Briggs, 
2  Nott  &  M.  (S.  C.)  184. 

26.  Pocaro  v.  Chouteau,  13  Mo.  527;  Red- 
dick  V.  Lcggat,  7  N.  (J.  539. 

27.  Arkansafi. —  (Jocks  v.  Simmons,  55  Ark. 
104,  17  S.  W.  594,  29  Am.  St.  Rx^p.  28. 

California. —  Sepulvcda  v.  Sepulveda,  77 
Cal.  605,  20  Pac.  145. 

Illinois. —  Dean  v.  Shreve,  155  111.  650,  40 
N.  E.  294. 

Massachusctls. —  Whitman  r.  Whitman,  7 
Mftf.  268. 

J'riuisylvaiiin. —  r>;illiint.iiic'H  Appeal,  (i7  Pa. 
St.  178.' 
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See  16  Cent.  Dig.  tit.  "  Deeds,"  §  326. 

Where  an  intention  is  clearly  expressed  to 
convey  a  particular  interest  too  much  stress 
.should  not  be  laid  upon  particular  words  or 
expressions  which  but  for  this  might  import 
a  diiTerent  purpose.  Ingalls  r.  Newhall,  139 
Mass.  268,  30  N.  E.  96.  See  also  Hines 
v.  Robinson,  57  Me.  324,  99  Am.  Dec. 
772. 

28.  Georgia. —  Johnson  v.  Girtman,  115 
Ga.  794,  42  S.  E.  96. 

Mississippi. —  Craft  v.  Germany,  34  Miss. 
118. 

Neic  Jersey. —  New  Jersey  Zinc  Co.  v.  Bos- 
ton Franklinite  Co.,  15  N.  .J.  Eq.  418. 

Neic  York.— Yeit  t.  Dill,  78  Hun  171,  28 
N.  Y.  Suppl.  937. 

South  Carolina. — Moody  v.  Tedder,  16  S.  C. 
557. 

Texas.  — Michon  v.  Avalla,  84  Tex.  685,  19 
S.  W.  878;  Hatcher  "v.  Stipe,  (Civ.  App. 
1898)  45  S.  W.  329. 

England. —  Knapping  t.  Tomlinson,  18 
Wkly.  Rep.  684. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  326. 

If  intention  to  convey  entire  interest  is 
clear,  words  in  the  nature  of  falsa  demon- 
stratio  may  be  rejected.  Preston  v.  Heiskell, 
32  Gratt.  (Va.)  48. 

29.  Hoyt  r.  Ketcham,  54  Conn.  60,  5  Atl. 
006;  Zittle  v.  Weller,  63  IMd.  190;  Stockett 
V.  Goodman,  47  Md.  54;  Moran  v.  Somes,  154 
Mass.  200,  28  N.  E.  152.  See  also  supra, 
V,  A,  1,  i. 

Conveyance  of  an  undivided  half  interest 
in  land  by  one  owning  an  undivided  (juarter 
interest  has  been  construed  as  conveying  all 
the  grantor's  interest  and  not  an  imdivided 
half  of  the  quarter  interest,  as  tlie  greater 
includes  the  less,  and  the  undivided  half 
necessarily  includes  the  undivided  quarter. 
Jordan  r."  Fay,  98  Cal.  2(i4,  33  Pac.  95. 

30.  McLennan  v.  McDonnell,  78  Cal.  273, 
20  Pac.  5{1{). 

31.  Moran  v.  Somes,  154  Mass.  200,  28 
N.  E.  152. 

32.  Hayes  r.  Wetherbeo,  GO  Cal.  390; 
Jackson  r.  Sicvens,  16  Johns.  (N.  Y.)  110. 
See  also  Mullinoux  r.  Ellison,  8  ij.  T.  Rep. 
N.  S.  23(i. 

33.  /oina. —  Brown  v.  Lahart,  102  Iowa 
746,  71  N.  W.  355. 
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the  language  used  the  grantee  should  have  the  benefit  of  the  doubt  or  the  ambi- 
guity.*^ Again  where  the  grantor  conveys  ali  his  "  right,  title  and  interest "  and 
he  holds  title  in  trust  for  certain  heirs,  the  deed  will  be  construed  as  conveying 
only  his  actual  interest  and  not  his  interest  as  indicated  by  the  records.^^ 

(ii)  All  of  Phoperty  of  Grantor.  The  question  as  to  what  property 
passes  by  a  deed  may  be  controlled  by  a  general  clause  conveying  all  of  the 
grantor's  property.^"  The  construction  of  a  description  with  such  a  clause  therein 
is  dependent  upon  the  intention  of  the  parties,  and  where  it  appears  from  the 
entire  deed  that  it  was  tiie  manifest  intention  to  convey  all  of  the  property  of  the 
grantor  a  construction  consistent  therewith  will  be  given.^''  In  construing  a 
clause  of  this  character  the  rule  applies  that  the  language  is  to  be  construed 
against  the  grantor.^*^ 

(in)  After -Acquired  Title  or  Property.  Where  the  language  is  clear 
and  unambiguous  and  there  is  no  intention  apparent  from  the  instrument  to  con- 
vey after-acquired  property  or  title  the  deed  will  not  be  construed  as  a  conveyance 
thereof.^'-* 


Kentucky. —  Vallandingham  v.  Taylor,  64 
S.  W.  725,  23  Ky.  L.  Rep.  1059. 

Michigan. —  Patrick  v.  Kalamazoo  Y.  M. 
C.  A.,  120  Mich.  185,  79  N.  W.  208. 

New  York. —  India  Wharf  Brewing  Co.  v. 
Brooklyn  Wharf,  etc.,  Co.,  59  N.  Y.  App.  Div. 
S3,  69  N.  Y.  Siippl.  274. 

Tennessee. — Kirk  v.  Burkholtz,  3  Tenn.  Ch. 
421. 

Canada. —  Hebner  v.  Williamson,  44  U.  C. 
Q.  B.  593. 

An  intention  not  to  pass  a  reversion  may 
be  gathered  by  implication.  Mnllineux  v. 
Ellison,  8  L.  T.  Rep.  N.  S.  236. 

An  exception  repugnant  to  the  grant  and 
which  takes  away  the  spirit  of  it  is  void. 
Jordan  i\  Hallowell,  4  N.  C.  605. 

34.  Winslow  v.  Patten,  34  Me.  25;  Black- 
man  V.  Striker,  142  N.  Y.  555,  37  N.  E.  484; 
Pearson  r.  Mulholland,  17  Ont.  502. 

35.  Rogers  v.  Chase,  89  Iowa  468,  56 
N.  W.  537. 

A  deed  by  a  trustee  of  the  entire  interest 
of  the  cestui  que  trust  has  been  construed  as 
conveying  only  the  absolute  interest  and  not 
a  contingent  interest.  Hamilton  v.  Crosby, 
32  Conn.  342. 

36.  Clifton  Heights  Land  Co.  v.  Randell, 
82  Iowa  89,  47  N.  W.  905. 

37.  Marr  v.  Hobson,  22  Me.  321 ;  Baird  v. 
Campbell,  67  N.  Y.  App.  Div.  104,  73  N.  Y. 
Suppl.  617;  Mtmdy  v.  Vawter,  3  Gratt.  (Va.) 
518;  Philadelphia,  etc.,  R.  Co.  v.  Trimble,  10 
Wall.  (U.  S.)  367,  19  L.  ed.  948. 

A  general  clause  may  operate  tc  convey 
land  which  the  grantor  had  previously  at- 
tempted to  convey  by  an  invalid  deed  (Ham- 
ilton c.  Doolittle,  37  111.  473)  ;  equitable  as 
well  as  legal  rights  ( Carter  r.  Harris,  4 
Rand.  (Va.)  199.  See  McFarland  r.  Baze, 
24  Mo.  156.  But  see  Jamaica  Pond  Aque- 
duct Corp.  V.  Chandler,  9  Allen  (Mass.)  159)  ; 
an  estate  in  remainder  (Brantly  v.  Kee,  58 
N.  C.  332;  Wiekersham's  Appeal,  (Pa.  1885) 
1  Atl.  913)  ;  an  interest  held  by  virtue  of  re- 
lation of  grantors  as  heirs  (Young  v.  Coyle,  3 
Pennyp.  (Pa.)  284)  ;  lumber  (Leavering  v. 
Smith,  115  N.  C.  385,  20  S.  E.  446);  and 
money  (Fry  v.  Feamster,  36  W.  Va.  454,  15 
S.  E.  253).    And  a  conveyance  of  all  the  real 


estate  in  a  certain  county  may  pass  real  es- 
tate not  included  in  the  description  of  par- 
ticular tracts.  Borchard  v.  Eastwood,  (Cal. 
1901)  65  Pac.  1047;  Marr  v.  Hobson,  22  Me. 
321. 

A  general  clause  will  not  pass  personal 
property  given  by  the  grantor  to  a  third 
party  prior  to  the  conveyance  (Norment  v. 
Parks,  71  N.  C.  227),  an  interest  in  land 
previously  conveyed  ( Foster  v.  Harris,  10  Pa. 
St.  457 )  ;  land  conveyed  by  a  deed  ineffectual 
to  pass  the  interest  of  one  of  the  grantors 
(Drane  r.  Gregory,  3  B.  Mon.  (Ky.)  619), 
or  leaseholds  (Hopkinson  v.  Lusk,  34  Beav. 
215,  10  Jur.  N.  S.  288,  10  L.  T.  Rep.  N.  S. 
122,  12  Wkly.  Rep.  392). 

Intention  that  general  clause  shall  not 
operate  to  include  all  property  may  be  gath- 
ered from  other  words  or  clauses  in  the  de- 
scription. Vedder  v.  Saxton,  46  Barb.  (N.  Y.) 
188 ;  Williams  v.  Avent,  40  N.  C.  47. 

38.  Marr  v.  Hobson,  22  Me.  321.  See  also 
supra,  V,  A,  1,  i. 

The  recitals  and  general  scope  of  a  convey- 
ance may  operate  as  a  restriction  upon  a  gen- 
eral clause  purporting  to  convey  all  of  an 
estate.  Williams  r.  Pinckney,  67  L.  J.  Ch. 
34. 

A  deed  or  a  mortgage  which  conveys  all 
right  or  claim  to  land  in  a  certain  town 
which  the  grantor  now  has  will  not  include 
a  mere  possibility  of  a  reversion  in  the  fu- 
ture, the  grantor  at  the  time  having  no  right 
or  claim  to  such  land  and  the  words  in  their 
natural  import  not  being  broad  enough  to 
include  the  same.  Richardson  r.  Cambridge, 
2  Allen  (Mass.)  118,  79  Am.  Dec.  767. 

39.  Lewis  v.  Shearer,  189  111.  184,  59  N.  E. 
580;  Pond  v.  Minnesota  Iron  Co.,  58  Fed. 
448.  See  also  Glamorgan  v.  Lane,  9  Mo.  446; 
Bavne  v.  Denny,  21  Tex.  Civ.  App.  435,  52 
S.  W.  983. 

Illustrations. —  Where  the  deed  excepts  a 
certain  part  to  which  the  grantor  has  at  the 
time  no  title,  an  after-acquired  title  to  the 
excepted  part  will  not  pass.  Grand  Tower 
Min.  Mfg.,  etc.,  Co.  v.  Gill,  111  111.  541.  And  a 
deed  of  all  the  estate  "  I  now  own,  or  may 
own  at  the  time  of  my  decease,"  to  have  ef- 
fect immediately  before  the  decease,  has  been 
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(iv)  Paut  of  Fractional  Hfjjtion.  To  identify  land  granted  l»y  United 
States  patents  resort  maybe  had  to  tlie  plat  and  field-notes  of  the  government  Kur- 
vey,  as  in  the  case  of  a  deed  of  half  of  a  fractiorjal  section.*'' 

(v)  Description  OF  Land  as  Part  of  Larok  Tract.  A.  conveyance  of  one 
lialf  of  a  lot  is  to  be  construed  as  a  conveyance  of  one  half  in  quantity."  And 
where  one  who  owns  an  undivided  interest  in  a  tract  of  land  executes  a  deed 
which  purports  to  convey  all  of  his  intei-est  in  and  to  a  certain  number  of  acres 
or  part  of  such  tract,  it  will  operate  as  a  conveyance,  not  of  the  part  or  quantity 
designated,  but  of  an  undivided  interest  therein.^'^ 

(vi)  Conveyance  of  Undivided  Interest  and  Other  Land.  Where  a 
deed  conveys  a  moiety  or  undivided  part  of  a  piece  of  land  and  then  proceeds 
with  a  description  of  other  land  without  express  words  showing  an  intention  to 
convey  all  the  latter  described  land,  the  words  of  limitation  iised  in  describing 
the  llrst-mentioned  parcel  will  be  construed  as  also  applying  to  the  latter.*^ 

k.  Particular  Words  and  Terms  —  (i)  In  General.  "Words  or  terms  in  a 
description  of  a  deed  should  ordinarily  be  construed  according  to  their  general 
sense,*^  although  a  word  is  not  in  all  cases  to  be  so  construed  where  a  different 


construed  as  conveying  only  the  real  estate 
owned  by  the  grantor  at  the  date  of  its  exe- 
cution which  he  continued  to  own  when  it 
took  effect,  and  did  not  convey  after-acquired 
realty.  Libby  v.  Thornton,  64  Me.  479.  So 
a  conveyance  of  "  all  my  interest  and  title 
that  I  have  or  may  have "  in  certain  land 
will  not  pass  an  interest  subsequently  in- 
herited by  the  grantor.  Wright  v.  Wright, 
99  Ga.  324,  25  S.  E.  673.  See  also  Gardner 
V.  Pace,  11  S.  W.  779,  11  Ky.  L.  Rep.  216. 
And  after-acquired  property  outside  of  the 
state  has  been  held  not  to  pass  under  a  con- 
veyance to  the  wife  of  all  the  husband's 
rights  in  the  estate  of  his  father.  Gray  v. 
Folwell,  57  N.  J.  Eq.  446,  41  Atl.  869. 

40.  Turner  v.  Union  Pac.  R.  Co.,  112  Mo. 
542,  20  S.  W.  673. 

Although  a  meaningless  word  may  be  re- 
jected, yet  all  the  words  of  a  deed  should  be 
given  effect  if  possible,  and  where  they  can 
be  so  given  effect  the  word  "  half  "  may  be 
construed  as  meaning  half  in  quantity  with- 
out regard  to  the  half  as  determined  by  the 
government  survey.  Kinsey  v.  Satterthwaite, 
88  Ind.  342 ;  Prentiss  v.  Brewer,  17  Wis.  635, 
86  Am.  Dec.  730.  See  also  Jones  v.  Pashby, 
62  Mich.  614,  29  N.  W.  374;  Owen  v.  Hen- 
derson, 16  Wash.  39,  47  Pac.  215,  58  Am.  St. 
Rep.  17. 

41.  Dart  v.  Barbour,  32  Mich.  267. 
Grantee  becomes  tenant  in  common  with 

grantor.  Schenk  v.  Evoy,  24  Cal.  104;  Lick 
V.  O'Donnell,  3  Cal.  59,  58  Am.  Dec.  383. 

42.  Adams  r.  Hopkins,  (Cal.  1902)  69 
Pac.  228. 

A  conveyance  of  a  certain  number  of  acres 

in  tlic  corner  of  a  tract  of  land  should  be 
construed  as  conveying  the  stated  quantity 
in  the  form  of  a  scjuaro.  Smith  v.  Nelson, 
110  Mo.  552,  19  S.  W.  734;  Jackson  r.  Vick- 
ory,  1  Wend.  (N.  Y.)  406,  19  Am.  Dee.  .522; 
Cunningham  v.  Harper,  VVright  (Ohio)  300; 
Walsli  /:.  ilingcr,  2  Ohio  327,  15  Am.  Dec. 
555;  Dolan  v.  Trclcvan,  31  Wis.  147.  And  a 
deed  of  a  piuticuhir  (inantiiy  of  land  on  the 
side  of  a  tract  will  incliidc  such  (|nantiiy  in 
the  form  of  a  ])arall('iograni.     Watson  v. 
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Crutcher,  56  Ark.  44,  19  S.  W.  98;  State  r. 
King,  20  N.  C.  661;  Lewellen  v.  Gardner,  13 
Rich.  (S.  C.)  242.  See  also  Cobb  v.  Tavlor, 
133  Ind.  60.5,  32  N.  E.  822,  33  N.  E.  615; 
Morris  v.  Stuart,  1  Greene  (Iowa)  375. 

43.  Hubbard  v.  Greeley,  84  Me.  340,  24 
Atl.  799,  17  L.  R.  A.  511;  Duncan  v.  Syl- 
vester, 24  Me.  482,  41  Am.  Dec.  400;  Hap- 
s;ood  f.  Whitman,  13  Mass.  464;  Witt  v.  Har- 
lan, 66  Tex.  660,  2  S.  W.  41.  Compare  Hodges 
V.  Thayer,  110  Mass.  280. 

A  deed  conveying  an  undivided  part  of  a 
tract  of  land  and  also  an  undivided  half  of 
another  tract  will  be  construed  as  showing 
an  intention  to  convey  the  whole  of  the  sec- 
ond-mentioned parcel.  Child  v.  Wells,  13 
Pick.  (Mass.)  121. 

44.  Alabama. —  Campbell  v.  Gilbert,  57 
Ala.  569. 

Connecticut. —  Bishop  v.  Seeley,  18  Conn. 
389. 

Massachusetts. — Revere  v.  Leonard,  1  Mass. 
91. 

Michigan. —  Purkiss  v.  Benson,  28  j\Iich. 
538. 

Missouri. —  Burnam  v.  Banks,  45  Mo.  349. 
New  Hampshire. — Breck  v.  Young,  11  N.  H. 
485. 

Neio  Jersey. —  New  Jersey  Zinc  Co.  v.  New 
Jersey  Franklinite  Co.,  13  N.  J.  Eq.  322. 

Pennsylvania. —  Deshong  v.  Desliong,  186 
Pa.  St.  227,  40  Atl.  402,  65  Am.  St.  Rep. 
855;  Philadelphia,  etc.,  R.  Co.  r.  Philadel- 
phia, etc..  Pass.  R.  Co.,  6  Pa.  Dist.  269. 

Tennessee. — Hughes  v.  Woodard,  (Ch.  App. 
1900)  63  S,  W.  191. 

England. —  Anderson  v.  Anderson,  [1895] 
1  Q.  B.  749,  64  L.  J.  Q.  B.  457,  72  L.  T.  Rep. 
N.  S.  313,  14  Reports  367,  43  Wkly.  Rep. 
322. 

Sec  16  Cent.  Dig.  tit.  "Deeds,"  §  331. 

"A  messuage "  does  not  include  a  public 
burial-ground,  although  not  excepted  by  deed. 
Southampton  r.  Post,  4  N.  Y.  Supjil.  75. 

"  Due  north  "  and  "  due  south  "  have  been 
constnu'd  to  mciin  norih  Mud  south  by  mag- 
net and  not  l)y  meridian,  where  their  meaning 
is  not  controlled  by  otlier  words  in  the  in- 
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sense  is  indicated  by  the  context,^^  or  in  the  hght  of  the  circnmstances  surrounding 
the  execution  of  the  deed,'"'  or  wliere  a  different  meaning  has  been  given  by 
convention,  in  which  case  a  construction  in  acccoi'dance  therewith  should  be 
given  .^^ 

(n)  MoRlB  OR  Less.  "Where  land  is  described  in  a  deed  by  sectional  sub- 
divisions or  by  metes  and  bounds  the  words  "  more  or  less  "  wlien  used  in  con- 
nection with  such  description  are  construed  as  used  for  the  purpose  of  proxi- 
mately designating  the  quantity  of  land  within  such  subdivision  or  boundaries 
and  not  as  referring  to  the  state  of  the  title  to  such  land.''^  Where,  however, 
such  words  are  used  in  connection  with  a  description  in  which  tlie  number  of 
acres  conveyed  is  stated  the  recital  of  quantity  is  a  matter  of  description  and 
the  use  of  the  words  "  more  or  less  "  has  been  construed  as  meaning  that  the 
parties  run  the  risk  of  gain  or  loss  in  respect  to  quantity.^"  Ordinarily,  however, 
sucli  words  should  be  restricted  to  an  allowance  for  slight  or  immaterial  varia- 
tions,^^ and  cannot  be  construed  to  enlarge  the  boundaries  mentioned  in  the 
deed.^^  Again  these  words  will  not  control  the  quantity  stated  in  the  description 
when  it  appears  that  the  grantee  accepted  the  deed  on  the  express  representations 
of  the  grantor  that  they  contained  a  certain  number  of  acres.'*^ 

3.  Appurtenances,^  Incidents,  and  Rights  Passing  With  Deed  —  a.  Appurte- 
nances in  General.  It  is  a  general  rule  that  upon  the  conveyance  of  property  tlie 
law  implies  a  grant  of  all  the  incidents  rightfully  belonging  to  it  at  the  time  of  con- 
veyance and  which  are  essential  to  the  full  and  perfect  enjoyment  of  the  property .^^ 


striiment.  Archibald  v.  Morrison,  7  Neva 
Scotia  272. 

"  Outbuildings  thereon "  are  construed  as 
including  a  barn.  Woodman  r.  Smith,  53 
Me.  79. 

"  So  called  "  as  used  in  a  deed  means  what 
the  public  generally  says  about  the  premises. 
Madden  v.  Tucker,  46  Me.  367. 

45.  Jones  v.  Pashby,  48  Mich.  634,  12  N.  W. 
884.  See  also  Romie  v.  Casanova,  45  Cal. 
131;  Hext  v.  Jarrell,  3  Strobh.   (S.  C.)  11. 

46.  Wakeman  v.  Glover,  75  Conn.  23,  52 
Atl.  622. 

47.  California. —  Morrison  r.  Wilson,  30 
Cal.  344. 

Kentucky. —  Craig  v.  Doran,  Hard.  139. 

Missouri. —  Grandey  v.  Casey,  93  Mo.  595, 
6  S.  W.  376. 

Rhode  Island. —  Dexter  Lime-Rock  Co.  v. 
Dexter,  6  R.  I.  353. 

Vermont. —  Pingrey  v.  Watkins,  15  Vt. 
479. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  332. 

The  word  "  forty "  as  used  in  description 
of  lands  is  construed  in  Florida  as  meaning 
the  north  or  south  half  of  a  half  of  a  quarter 
section.  Lente  v.  Clarke,  22  Fla.  515,  1  So. 
149. 

48.  Williamson  v.  Hall,  62  Mo.  405. 

49.  Arkansas. —  Harrell  v.  Hill,  19  Ark. 
102,  68  Am.  Dec.  202. 

Maine. —  See  Pierce  v.  Faunce,  37  Me.  63. 
Maryland. —  Hall  r.  Mayhew,  15  Md.  551. 
Minnesota. —  Austrian  v.  Dean,  23  Minn. 
62. 

Pennsylvania. —  See  Glen  v.  Glen,  4  Serg. 
&  R.  488. 

South  Carolina. —  Jones  r.  Bauskett,  2 
Speers  68. 

Texas. —  Webb   v.   Brown.   2  Tex.  Unrep. 
Cas.  36.    See  also  Troy  v.  Ellis,  60  Tex.  630. 
See  16  Cent.  Dig.  tit.  "  Deeds,"  §  333. 


50.  Frederick  v.  Youngblood,  19  Ala.  680, 
54  Am.  Dec.  209.  See  also  Follis  v.  Porter, 
11  Grant  Ch.  (U.  C.)  442. 

Effect  of  words  "more  or  less"  on  recital 
of  quantity. —  The  use  of  such  words  in  the 
description  of  quantity  import  that  quantity 
does  not  enter  into  the  essence  of  the  contract 
(  Tyson  v.  Hardesty,  29  Md.  305)  ;  that  the 
statement  as  to  quantity  is  qualified  thereby 
(Hurt  r.  Stall,  3  Md.  Ch.  24)  ;  and  that  the 
recital  of  quantity  is  not  conclusive  in  such 
case  (Hodges  v.  Rowing,  58  Conn.  12,  18  Atl. 
979,  7  L.  R.  A.  87 ) . 

51.  Hoffman  v.  Johnson,  1  Bland  (Md.) 
103;  Triplett  v.  Allen,  26  Graft.  (Va.)  721, 
21  Am.  Rep.  320. 

These  words  do  not  extend  to  a  vai-iation 
of  one  half  (Lee  v.  Hester,  20  Ga.  588), 
one  quarter  (Smith  v.  Fly,  24  Tex.  345,  76 
Am.  Dec.  109),  or  one  fifth  (Gentry  r.  Ham- 
ilton, 38  N.  C.  376). 

52.  Poague  v.  Allen,  3  J.  J.  Marsh.  (Ky. ) 
421;  Brady  v.  HennLon,  8  Bosw.  (N.  Y.) 
528.  See  also  Regan  v.  Hatch,  (Tex.  Sup. 
1898)  45  S.  W.  386. 

Words  "  more  or  less "  may  be  rejected 
where  improperly  inserted  in  a  sheriff's  deed. 
Nelles  V.  White,  29  Grant  Ch.  (U.  C.)  338. 

53.  Moore  v.  Harmon,  142  Ind.  555,  41 
N.  E.  599. 

54.  For  definition  of  appurtenance  see  3 

Cyc.  565. 

55.  Denver  r.  Clements,  3  Colo.  472 ;  Dunk- 
lee  V.  Wilton  R.  Co.,  24  N.  H.  489;  Simmons 
V.  Cloonan,  81  N.  Y.  557;  Gorham  v.  East- 
chester  Electric  Co.,  29  N.  Y.  Suppl.  1094, 
31  Abb.  N.  Cas.  (N.  Y.)  198;  Rood  v.  New 
York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80; 
Barelav  r.  Howell,  2  Fed.  Cas.  No.  975; 
U.  S.  V.  Appleton,  24  Fed.  Cas.  No.  14,463, 
1  Sumn.  492.  See  also  Bell  v.  Bell,  7  Ohio 
S.  &  C.  PI.  Dec.  516,  7  Ohio  N.  P.  150. 
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And  a  biinilar  rule  obtains  in  tlie  case  of  property  which  is  reserved  or  excepted 
iu  a  deed/''' 

b.  Land  as  an  Appurtenance  —  (r)  fjV  Gkx/'JUAL.  Land  does  not  as  a  general 
rule  pass  under  a  conveyance  as  an  a[)purtenance  to  land.''"  It  may  so  pas8,  Ijow- 
ever,  where  such  appears  to  have  been  the  intention  of  the  parties.*^  And  the 
word  "appurtenances"  may  when  construed  in  connectitju  with  the  nature  and 
subject  of  the  thing  granted  be  sufficient  to  pass  title  to  land  as  an  appurtenance 
thereto/" 

(ii)  Land  Underneath  ob  Contiguous  to  Building.    A  conveyance  of  a 


Application  of  rule. —  Running  water  will 
pass  with  a  eonveyanc-e  of  land  ( Canliam  c. 
Fisk,  2  Cromp.  &  J.  126,  1  L.  J.  Excli.  01,  2 
Tyrw.  155),  or  an  easement  in  the  nature  of 
an  agreement  not  to  build  on  adjoining  prop- 
erty (Hills  V.  Miller,  .3  Paige  (N.  Y.)  254,  24 
Am.  Dee.  218),  as  may  the  use  and  enjoy- 
ment of  an  alley  adjoining  the  property 
(Murphey  v.  Harker,  115  Ga.  77,  41  S.  E. 
585),  the  right  of  subjacent  and  adjacent 
support  in  a  conveyance  of  land  to  a  railway 
company  for  the  purposes  of  the  railroad 
(Caledonian  R.  Co.  t.  Sprat,  2  Jur.  N.  S. 
623,  2  Macq.  H.  L.  449,  4  Wkly.  Rep.  659), 
the  grantor's  interest  in  an  irrigating  ditch 
over  the  land  for  the  construction  of  which 
he  gave  permission  in  consideration  of  the 
use  of  sufficient  water  to  irrigate  his  land 
(Sloan  V.  Clancy,  19  Mont.  70,  47  Pac.  -334), 
and  the  right  to  conduct  water  from  springs 
on  the  grantor's  land  (Spencer  t.  Kilmer,  151 
N.  Y.  390,  45  N.  E.  865).  And  pipes  and 
meters  put  in  by  a  realty  company  to  make 
its  lots  available  for  residence  purposes  are 
appurtenant  to  the  lots  and  pass  to  the  pur- 
chasers thereof.  Mulrooney  f.  O'Bear,  80 
Mo.  App.  471.  So  a  sale  of  a  gas  plant  car- 
ries the  franchise  to  use  the  streets  for  mains 
and  pipes  which  are  a  necessary  appurtenance 
to  the  business  of  the  company  (Lawrence  v. 
Hennessy,  165  Mo.  659,  65  S.  W.  717)  ;  the 
right  to  use  a  switch  track  passes  by  a  con- 
veyance of  a  stone  quarry  (Kamer  v.  Bryant, 
103  Ky.  723,  46  S.  W.  14,  20  Ky.  L.  Rep. 
340 ) ,  a  deed  of  fixtures  on  land  conveys  the 
right  to  operate  them  in  the  manner  they  had 
theretofore  been  operated  ( Dietz  v.  Mission 
Transfer  Co.,  95  Cal.  92,  30  Pac.  380),  fix- 
tures pass  by  the  grant  of  a  house  (Hare  v. 
Horton,  5  B'.  &  Ad.  715,  3  L.  J.  K.  B.  41,  2 
N.  &  M.  428,  27  E.  C.  L.  302)  ;  and  per- 
sonalty may  in  some  eases  pass  as  an  appur- 
tenance (Merrill  x.  Wyman,  80  Me.  491,  15 
Atl.  58;  Farrar  v.  Stackpolp,  6  Me.  154,  19 
Am.  Dee.  201);  but  not  where  wliolly  dis- 
connected with  the  premises  (Scheidt  v.  Bclz, 
4  111.  App.  431.  See  also  Ottuinwa.  Woolen 
Mill  Co.  r.  Ilawley,  44  Iowa  57,  24  Am.  Rep. 
710).  So  a  vault  under  a  street  is  not  such 
an  api)iirteninice  to  the  building  as  to  pass 
by  a  mere  conveyance  Of  the  latter.  Coster 
c.  Peters,  5  Rob.'  (N.  Y.)  192.  And  a  right 
not  connected  with  the  enjoyment  or  use  of 
a  lot  cannot  be  ajniexed'to  tlie  hand  so  as  to 
become  :ui  ii|)purt('nnnt  thei'eto.  Lintliicum 
v.  I!:iy,  9  Wall.  (II.  S.)  241,  19  L.  ed.  657. 
Again  tlie  words  together  "  with  all  WMys, 
tliereto  belonging,  or  in  anywise  appertain- 
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jng  "  will  not  pass  a  way  not  strictly  appur- 
tenant. Barlow  v.  Rhodes,  1  Cromp.  &  M. 
439,  2  L.  J.  Exeh.  01,  3  Tyrw.  280.  So  a 
spring  of  water  which  the  owner  of  lands 
acquired  by  deed  in  adjoining  lands  does 
not  pass  by  a  conveyance  of  his  lands  which 
does  not  mention  the  spring  or  appurte- 
nances, his  estate  in  the  spring  being  a  fee 
and  not  an  easement.    Howard  f.  Britton, 

67  N.  H.  484,  41  Atl.  269.  And  an  ease- 
ment not  in  existence  when  a  conveyance  was 
made  and  which  was  not  mentioned  therein 
does  not  pass.  Petei-s  x.  Worth,  164  Mo.  431, 
64  S.  W.  490. 

"Appurtenances  "  as  used  in  the  habendum 
of  a  deed,  wliere  none  are  specified,  convey 
nothing  excejit  what  was  legally  appurte- 
nant to  the  land  in  the  grantor's  hands. 
Swazey  t.  Brooks,  34  Vt.  451. 

A  right  of  way  has  been  held  not  to  pass 
where  not  required  as  a  matter  of  necessity. 
Taft  t.  Emery,  174  Mass.  332,  54  X.  E. 
864. 

56.  Cox  X.  McClure,  71  Conn.  729,  43  Atl. 
310;  Dunklee  x.  Wilton  R.  Co.,  24  X.  H. 
489. 

57.  Arkansas. —  Hodgens  v.  Powell,  (1889) 
12  S.  W.  574. 

Colorado. —  Evans  x.  Welch,  29  Colo.  355, 

68  Pac.  776. 

Florida.— B-h- us  v.  Solary,  18  Fla.  122. 

Illinois. —  St.  Louis  Bridge  Co.  x.  Curtis, 
103  111.  410. 

Massachtisetts. —  Ammidown  v.  Granite 
Bank,  8  Allen  285;  Otis  x.  Smith,  9  Pick. 
293. 

Neiv  York. —  Woodhull  v.  Rosenthal,  01 
N.  Y.  382. 

North  Carolina. —  Helme  r.  Guy,  0  N.  C. 
341. 

Pennsylvania. — Messer  x.  Rhodes,  3  Brewst. 
180;  Crawford  x.  Ness,  3  Walk.  57.  But  see 
Hill  i\  West,  4  Yeates  142. 

Vermont.— Co\g  v.  Haynes,  22  Vt.  588. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  337. 

58.  In  re  Private  Road,  1  Ashm.  (Pa.)  417. 

59.  Missouri  Pac.  R.  Co.  v.  Maffitt,  94  Mo. 
56,  0  S.  \V.  600  (holding  that  a  conveyance 
of  a  line  of  railroad  would  pass  a  tract  of 
land  contiguous  thereto)  ;  Ogden  v.  Jennings, 
0()  Barb.  ( N.  Y.)  301  (holding  that  a  con- 
veyance of  certain  lands  for  "  purpose  of  a 
school-house  with  the  a])purtenances "  con- 
veyed a  strip  of  groimd  necessary  for  the 
])urp()seM  of  w  |)lMy-groun(l ) . 

Accretions  pass  ()n  a  conveyance  of  a  frac- 
lional  (|nnrter  si<ction.  Gorton  x.  Rice,  153 
JMo.  076,  55  S.  W.  241. 
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building  may  operate  to  pass  the  land  on  which  it  stands,^"  and  may  also  pass  land 
contiguous  or  incident  thereto  necessary  to  tlie  ordinary  use  and  enjoyment  of 
such  building.®^  And  a  similar  rule  applies  where  there  is  an  exception  or 
reservation  of  a  building  in  a  deed.'''^ 

e.  Building's,  Timber.  Manure,  and  Property  Severed  From  Realty.  By  the 
grant  of  a  dwelling-house,  a  structure  connected  tiiez'ewith  in  such  a  manner  as 
to  have  all  constitute  but  one  building  will  also  be  conveyed.*^^  So  an  embank- 
ment, ties,  and  rails  which  have  been  placed  by  a  railroad  on  land  belonging  to 
it  are  a  part  thereof  and  will  pass  to  its  grantee.'^  And  by  a  conveyance  of  land 
buildings  which  are  located  tliereon  pass,'^'^  as  will  also  a  fence,"''  although  tem- 
porarily detached,'^''  manure,''^  and  all  growing  timber.'^''    But  it  has  been  held 


60.  Ctt/iYorn /a.— Pottkamp  Bliss,  (1892) 
31  Pac.  1121;  Sparks  c.  Hess,  15  Cal.  186. 

Conneciicut. —  Dikeman  v.  Taylor,  24  Conn. 
219. 

i¥ame.— Hatch  r.  Brier,  71  Me.  542;  Blake 
r.  Clark,  1  Me.  436.  But  see  Derby  v.  Jones, 
27  Me.  357; 

Massachusetts.- —  Webster  v.  Potter,  105 
Mass.  414;  Forbiish  v.  Lombard,  13  Mete. 
109;  Cheshire  v.  Shutesbnry,  7  Mete.  566. 

Nevada. —  Langworthy  v.  Coleman,  18  Nev. 
440,  5  Pac.  65. 

New  Hampshire. — Davis  v.  Handv,  37  N.  H. 
65 ;  Gibson  v.  Brockway,  8  N.  H.  4(35,  31  Am. 
Dec.  200. 

New  York. —  Ogden  v.  Jennings,  62  jST.  Y. 
526. 

North  Carolina. — Wise  v.  'Wheeler,  28  N.  C. 
196. 

Tea;as.— Wade  v.  Odle,  21  Tex.  Civ.  App. 
656,  54  S.  W.  786. 

Wisconsin. —  Wilson  v.  Hunter,  14  Wis. 
683,  80  Am.  Dec.  795. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  338. 

A  portico  which  projects  on  the  grantor's 
land  either  passes  by  the  conveyance  or  the 
grantee  has  an  easement  therein.  Fox  v. 
Clarke,  L.  R.  9  Q.  B.  565,  43  L.  J.  Q.  B.  178, 
30  L.  T.  Rep.  N.  S.  646,  22  Wkly.  Rep. 
744. 

Where  a  building  projects  beyond  the  line 

or  boundary  mentioned  in  the  description  of 
the  property  conveyed,  the  entire  land  on 
which  th:j  building  stands  will  pass.  Dike- 
man  V.  Tavlor,  24  Conn.  219;  Chandler  v. 
Lomady.  5  Ohio  S.  &  C.  PI.  Dee.  539 ;  Wilson 
r.  Hunter,  14  Wis.  683,  80  Am.  Dec.  795. 
But  see  Warren  v.  Blake,  54  Me.  276,  89  Am. 
Dec.  748;  Wilson  v.  Wightman.  36  N.  Y. 
App.  Div.  41,  55  N.  Y.  Suppl.  806;  Griffiths 
V.  Morrison,  36  Hun  (N.  Y.)  337  [affirmed 
in  106  N.  Y.  165,  12  N.  E.  580]. 

61.  Pottkarap  v.  Buss,  (Cal.  1892)  31  Pac. 
1121;  Marshall  v.  Niles,  8  Conn.  369;  Snow 
V.  Orleans,  126  Mass.  453;  Ammidown  v.  Ball, 
8  Allen  (Mass.)  293. 

A  conveyance  of  a  dwelling-house  has  been 
held  to  pass  land  in  the  rear  thereof  which 
had  been  used  for  a  woodyard  (Winchester 
V.  Hees,  35  N.  H.  43)  ;  and  buildings  be- 
longing to  the  house,  its  curtilage,  garden, 
orchard,  and  the  close  on  which  it  is  built 
(Marston  v.  Stiekney,  58  K  H.  609.  See  also 
Bawden  v.  Hunt,  123  Mich.  295,  82  N.  W. 
52.  But  compare  Ogden  v.  Jennings,  62  N.  Y. 
[41] 


526).  So  adjoining  land  covered  with  build- 
ings as  well  as  vacant  land  may  pass  under 
a  deed  of  a  house  described  as  occupied  by 
the  grantor,  together  with  all  the  appurte- 
nances thereto  belonging  "  together  with  land 
under  and  adjoining  said  house  as  now  used 
with  it."  Hammond  v.  Abbott,  166  Mass.  517, 
44  N.  E.  620. 

A  conveyance  of  a  mill  passes  not  only  the 
land  on  which  it  stands  but  also  so  much  as 
is  necessary  to  the  use  thereof  (Esty  v.  Baker, 
48  Me.  495;  Maddox  v.  Goddard,  15  Me.  218, 
33  Am.  Dec.  604;  Forbush  v.  Lombard,  13 
Mete.  (Mass.)  109.  But  see  Blake  v.  Clark, 
6  Me.  436;  Miller  v.  Miller,  15  Pick.  (Mass.) 
57 )  ;  and  in  such  a  conveyance  so  much  of 
the  water  privilege  as  is  essential  to  the  use 
of  the  mill  passes  (Gibson  v.  Brockway,  8 
N.  H.  405,  31  Am.  Dec.  200;  Dexter  Sulphite 
Pulp,  etc.,  Co.  V.  Frontenac  Paper  Co.,  20 
Misc.  (N.  Y.)  442,  46  N.  Y.  Suppl. 
363). 

62.  Kimball  v.  Withiirgton,  141  Mass.  376, 
6  N".  E.  759;  Webster  v.  Potter,  105  Mass. 
414;  Allen  v.  Scott,  21  Pick.  (Mass.)  25,  32 
Am.  Dec.  238.  But  see  Sanborn  v.  Hoyt,  24 
Me.  118. 

63.  Hilton  v.  Gilman,  17  Me.  263. 

64.  Van  Husan  v.  Omaha  Bridge,  etc.,  Co., 
118  Iowa  366,  92  N.  W.  47. 

65.  Isham  v.  Morgan,  9  Conn.  374,  23  Am. 
Dec.  361 ;  Frey  v.  Drahos,  6  Nebr.  1,  39  Am. 
Rep.  353;  Meyer  v.  Betz,  3  Rob.  (N.  Y.)  172; 
Ritchmeyer  v.  Morse,  4  Abb.  Dec.  (N.  Y. )  55, 
3  Keyes'(N".  Y.)  349,  1  Transcr.  App.  (N.  Y.) 
355,  5  Abb.  Pr.  N.  S.  (N.  Y.)  44,  37  How. 
Pr.  (N.  Y.)  388;  Murnhy  v.  Campbell,  4  Pa. 
St.  480. 

66.  Carro  v.  Tucker,  2  Tex.  App.  Civ.  Cas. 
§  454. 

67.  Goodrich  v.  Jones,  2  Hill  (N.  Y.)  142. 
Rails  which  constitute  a  fence  (McLaughlin 

V.  Johnson,  46  111.  16.3),  or  which  are  dis- 
tributed for  use  in  fencing  will  pass  (Ripley 
r.  Paige,  12  Vt.  353;  Conklin  v.  Parsons, 
2  Pinn.  (Wis.)  264,  1  Chandl.  (Wis.) 
240). 

68.  Plumer  v.  Plumer,  30  N.  H.  558;  Con- 
ner V.  Coffin,  22  N.  H.  538;  Kittredge  v. 
Woods,  3  N.  H.  503,  14  Am.  Dec.  393 ;  French 

Freeman,  43  Vt.  93;  Wetherbee  v.  Ellison, 
19  Vt.  379.  But  see  Snow  v.  Perkins,  60  N.  H. 
493,  49  Am.  Rep.  333;  Proctor  v.  Gilson,  49 
N.  H.  62. 

69.  Cockrill  v.  Downey,  4  Kan.  426. 
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that  timber  which  has  been  severed  from  tlic  realty  and  is  lying  upon  the  f^round,™ 
movables,  such  as  bricks  in  the  kiln  on  a  ]>lantation,'"  and  a  8toiie  severed  from  the 
realty  unless  severed  for  the  purpose  of  being  used  upon  the  land™  does  not  pass. 

d.  Rights  of  Action  and  Claims  in  General.  An  aijsolute  warranty  deed  from 
the  vendor  in  a  land  contract  will  operate  as  an  assignment  of  all  his  rights  in  the 
land  and  will  include  a  statutory  remedy  against  persons  holding  land  contrary 
to  the  covenants  of  executory  contracts  of  purchase  to  the  grantees,  and  in  a  pro- 
ceeding by  tlie  grantee  to  enforce  sucli  remedy  the  deed  is  competent  evidence.''' 

4.  Questions  For  Court  and  Jury.  Where,  in  an  endeavor  to  ascertain  the 
intention  of  the  parties  in  respect  to  the  property  conveyed,  extrinsic  evidence  is 
resorted  to  for  the  purpose  of  explaining  the  description,  the  question  as  to  tlie 
identity  of  the  property  becomes  one  for  the  jury.'''*  So  where  the  description  is 
uncertain  or  ambiguous  it  may  be  a  question  for  the  jury  to  determine  what  prop- 
erty was  intended  to  be  conveyed,"'^  or  what  to  be  reserved.''*'  And  it  is  a  matter 
of  fact  for  the  jury  to  determine  whether  particular  land  is  or  is  not  within  the 
description  in  a  deed,"  or  whether  a  particular  survey  was  referred  to.''*  But 
where  there  is  a  clear  and  unambiguous  description  in  a  deed  the  court  will  con- 
strue the  terms  used.''^ 

C.  Estates  and  Interests  Created  — 1.  Particular  Words  to  Create  Par- 
ticular Estates  —  a.  Fee  Simple  —  (i)  Words  of  Inheritance  or  Perpe- 
tuity.   In  the  absence  of  a  statute  which  renders  the  word  "heirs"  unneces- 


70.  Jenkins  v.  Lykes,  19  Fla.  148,  45  Am. 
Rep.  19;  Crouch  v.  Smith,  1  Md.  Ch.  401. 
But  see  Cockrill  v.  DowTiey,  4  Kan.  426; 
Brackett  v.  Goddard,  54  Me.  309. 

71.  East  V.  Ealer,  24  La.  Ann.  129. 

72.  Noble  v.  Sylvester,  42  Vt.  146. 

73.  Vos  V.  Dykema,  26  Mich.  399. 

A  right  of  action  to  recover  for  damages 
sustained  prior'  to  a  conveyance  may  well  be 
deemed  to  remain  in  the  grantor,  the  grantee 
possessing  the  right  to  recover  for  future  en- 
croachments. Corning  v.  Troy  Iron,  etc.,  Fac- 
tory, 39  Barb.  (N.  Y.)  311. 

Where  a  mortgagee  orally  agrees  with  the 
mortgagor  to  pay  outstanding  mortgages  on 
the  property  and  pays  to  the  mortgagor  the 
balance  due  on  his  mortgage,  and  the  latter 
conveys  the  property  to  another,  the  convey- 
ance to  the  grantee  will  not  operate  as  an 
assignment  of  the  mortgagor's  interest  in 
such  agreement,  as  the  purchaser  cannot  re- 
cover on  the  theory  that  the  promise  of  the 
mortgagee  to  pay  the  mortgages  was  made 
for  his  benefit  so  as  to  give  him  a  right  of 
action.  Miller  v.  Winchell,  70  N.  Y.  437  \_af- 
firrniiig  3  Thomps.  &  C.  795]. 

74.  Lycoming  Mut.  Ins.  Co.  i\  Sailer,  67 
Pa.  St.  108;  Frisby  v.  Withers,  61  Tex.  134; 
Kingston  i\  Pickins,  46  Tex.  99 ;  Baker  r. 
Sherman,  71  Vt.  439,  46  Atl.  57;  Reed  r. 
Merrimac  River  Locks,  etc.,  8  How.  (U.  S. ) 
274.  12  L.  ed.  1077. 

75.  Missouri. —  Schultz  v.  Lindell,  40  Mo. 
330. 

North  Carolina. —  Den  v.  Chesnut,  20  N.  C. 
479. 

Penvfu/lrdnin. —  Cote's  Appeal,  79  Pa.  St, 
235:  lI(''l!i(riiigton  v.  Chuk,  30  Pa.  St.  393. 

Houlli  (JiiroliiKt. —  Hirclilichl  r.  IJoniiiun,  2 
Spcers  62. 

7V;,Ta,v.—  Kliolt  )),  Whitaker,  30  Tex.  411. 
See  16  Cent.  Dig.  tit.  "Deeds,"  §  342. 
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The  identification  of  a  lot  described  by 
number  on  a  city  map  is  a  question  of  fact 
for  the  jury.   Bryan  v.  Faucett,  65  X.  C.  650. 

Where  the  land  lies  or  is  located  is  a  ques- 
tion for  the  jury  (Partridge  v.  Russell,  2 
N.  Y.  Suppl.  529;  Hurley  v.  Morgan,  18  N.  c. 
425,  28  Am.  Dec.  579;  Coats  v.  Mathews,  2 
Nott  &  M.  (S.  C.)  99)  ;  but  where  reference 
has  been  made  to  other  deeds,  it  is  held  to  be 
a  question  for  the  court  (Kelso  v.  Stigar,  75 
Md.  376,  24  Atl.  18). 

76.  Steigleder  v.  Marshall,  159  Pa.  St.  77, 
28  Atl.  240;  Altman  v.  McBride,  4  Strobh. 
(S.  C.)  208. 

77.  Kentucky. —  Venable  v.  McDonald,  4 
Dana  336;  Layson  v.  Galloway,  4  Bibb  100. 

New  Hampshire. —  Andrews  v.  Todd,  50 
N.  H.  565;  Bell  v.  Woodward,  46  N.  H.  315. 

Neio  York. —  Ogden  v.  Jennings,  66  Barb, 
301 ;  Frier  v.  Jackson,  8  Johns.  495. 

North  Carolina. —  Clark  v.  Wagoner,  70 
jST.  C.  706. 

Pennsylvania. —  Naglee  v.  IngersoU,  7  Pa. 
St.  185. 

Texas. —  Frisby  v.  Withers,  61  Tex.  134; 
Camley  v.  Stanfield,  10  Tex.  546,  60  Am.  Dec. 
219;  Bohrer  v.  Chambers,  (Civ.  App.  1899) 
49  S.  W.  410. 

Vermont. —  Lippett  !'.  Kelle.y,  46  Vt.  516. 

West  Virginia. —  Snooks  v.  Wingfield,  52 
W.  Va.  441,  44  S.  E.  277. 

United  States. —  Reed  v.  Merrimac  River 
Locks,  etc.,  8  How.  274,  12  L.  ed.  1077. 

Enqlancl. —  Lyle  l\  Richnrds,  L.  R,  1  H,  L. 
222,  35  L.  J.  Q."  B.  214,  15  L.  T.  Rep.  N.  S.  1. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  S  342. 

It  is  a  question  of  law  where  there  is  no 
controversy  as  to  the  facts.  Stevens  V.  Hol- 
lislor,  IS  Vt.  294,  46  Am.  Dec.  154. 

78.  Abbott  r.  Abbott,  51  Me.  575. 

79.  Bond  r.  Fay,  12  Allen  (Mass.)  86. 

80.  Fee-simple  estate  defined  see  Estates. 
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sary  it  is  generally  held  essential  that  a  deed  in  order  to  convey  a  fee  simple  should 
be  to  the  grantee  and  to  his  hcirs.^^  And  in  those  jurisdictions  where  words  of 
inheritance  are  essential  to  a  conveyance  of  a  fee  simple  the  omission  of  such  words 
will  render  the  conveyance  one  of  an  estate  for  life.^  It  has,  however,  been 
determined  in  a  large  number  of  decisions  that  the  language  of  tlie  whole  instru- 
ment should  be  considered  in  order  to  discover  the  intent  and  tJiat,  where  there  is 
a  clear  intention  to  pass  a  fee  simple,  the  deed  will  be  construed  so  as  to  effectu- 
ate sucli  intention, although  the  word  "heirs,"    or  technical  words  of  inheritance^^ 


81.  Construction  of  statutes  see  Patterson 
)).  Moore,  15  Ark.  222;  Palmer  v.  Cook,  150 
111.  300,  42  N.  E.  796,  50  Am.  St.  Rep.  165; 
Lehndorf  v.  Cope,  122  111.  317,  13  N.  E.  505; 
Ewing  V.  Shannahan,  113  Mo.  188,  20  S.  W. 
1065;  McCullock  v.  Holmes,  111  Mo.  445,  19 
S.  W.  1096;  McKinney  v.  Stacks,  6  Heisk. 
(Tenn.)  284. 

82.  Indiana. —  Nelson  v.  Davis,  35  Ind.  474. 
Massachusetts. —  Bean  v.  French,  140  Mass. 

229,  3  N.  E.  206;  Buffum  o.  Hutchinson,  1 
Allen  58. 

Missouri. —  Rector  v.  Waugh,  17  Mo.  13,  57 
Am.  Dec.  251;  Leitensdorfer  v.  Delphy,  15 
Mo.  160,  55  Am.  Dec.  137 ;  Hogan  v.  Welcker, 
14  Mo.  177. 

New  York. —  Jackson  v.  Davenport,  20 
Johns.  537  [affirming  18  Johns.  295]. 

North  Carolina. —  Anderson  v.  Logan,  105 
N.  C.  266,  11  S.  E.  361;  Batchelor  v. 
Whitaker,  88  N.  C.  350;  Roberts  v.  Forsytbe, 
14       C.  26. 

Pennsylvania. —  Lytle  v.  Lvtle,  10  Watts 
259.    See  Brink  i\  Michael,  31  Pa.  St.  165. 

South  Carolina. —  Diekert  i;.  Dickert,  12 
Rich.  396. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  346. 

"  Heirs "  or  other  appropriate  words  of 
perpetuitv  must  be  used.  Calmes  v.  Buck, 
4  Bibb  (Ky.)  453;  Martin  r.  Long,  3  Mo.  391; 
Brown  v.  Hamilton  First  Nat.  Bank,  44  Ohio 
St.  269,  6  N.  E.  648;  Defraunce  v.  Brooks,  8 
Watts  &  S.  (Pa.)  67. 

In  Indiana  prior  to  May  6,  1853,  words  of 
inheritance  were  essential.  Nicholson  v. 
Caress,  59  Ind.  39. 

Word  "issue"  does  not  supply  want  of 
word  "  heir."  Jordan  v.  McClure,  85  Pa.  St. 
495. 

Word  "  forever "  does  not  always  impart 
inheritable  quantities.  Dennis  v.  Wilson,  107 
Mass.  591.  See  Humphrey  v.  Foster,  13  Graft. 
(Va.)  653. 

Rule  does  not  apply  to  an  exception  or  res- 
ervation (Engel  V.  Ayer,  85  Me.  448,  27  Atl. 
352;  Winthrop  v.  Fairbanks,  41  Me.  307; 
Emerson  v.  Mooney,  50  N.  H.  315.  But  see 
Ashcroft  V.  Eastern  R.  Co.,  126  Mass.  196, 
30  Am.  Rep.  672;  Curtis  v.  Gardner,  13  Mete. 
(Mass.)  457)  ;  or  to  an  easement  appurtenant 
to  other  land  of  the  grantor  or  of  a  right  to 
take  profit  in  the  soil  (Engel  v.  Ayer,  85 
Me.  448,  27  Atl.  352). 

Deed  to  "A  and  his  heirs  lawfully  begotten 
in  wedlock  with  B  "  A^ests  property  absolutely 
in  A.  Pooser  v.  Tj-ler,  1  McCord  Eq.  (S.  C.) 
18. 

Warranty  clause  warranting  title  to  the 
grantees  and  their  executors  does  not  create 
a  fee.  McMichael  v.  McMichael,  51  S.  C.  555, 
29  S.  E.  403. 


83.  Illinois. —  Edwardsville  R.  Co.  v.  Saw- 
yer, 92  1)1.  377. 

Indiana. — Nicholson  v.  Caress,  45  Ind.  479; 
Clearwater  v.  Rose,  1  Blackf.  137. 

Maryland. —  Hofsass  v.  Mann,  74  Md.  400, 
22  Atl.  65. 

Massachusetts. —  King  v.  Barns,  13  Fick. 
24. 

Neiv  Jersey. —  Trusdell  v.  Lehman,  47  N.  J. 
Eq.  218,  20  Atl.  391;  Kearney  v.  Macomb,  16 
N.  J.  Eq.  189. 

New  York. —  Young  v.  Marshall,  Lalor  93. 

North  Carolina. —  Stell  v.  Barham,  87  N.  C. 
62. 

Pennsylvania. — Mattocks  v.  Brown,  103  Pa. 
St.  16;  Newman's  Appeal,  35  Pa.  St.  339; 
Gray  v.  Packer,  4  Watts  &  S.  17 ;  Vanhorn 
V.  Harrison,  1  Dall.  137,  1  L.  ed.  70,  1  Am. 
Dec.  229. 

South  Carolina. —  McMichael  t;.  McMichael, 
51  S.  0.  555,  29  S.  E.  403;  Jones  v. 
Swearingen,  42  S.  C.  58,  19  S.  E.  947;  Brad- 
ford V.  Griffin,  40  S.  C.  468,  19  S.  E.  76; 
Jordan  -j.  Neece,  36  S.  C.  295,  15  S.  E.  202, 
31  Am.  St.  Rep.  869. 

Tennessee. —  Cromwell  Winchester,  2 
Head  389;  Hunter  v.  Bryan,  5  Humphr.  47. 

United  States. —  Foster  v.  Joice,  9  Fed.  Cas. 
No.  4,974,  3  Wash.  498. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  351. 

A  life-estate  only  is  created  by  the  words 
"  grant,  bargain,  and  sell  "  ( Gray  v.  Packer, 
4  Watts  (fe  S.  (Pa.)  17)  ;  by  a  deed  to  "A  and 
after  his  deatli  to  the  issue  of  his  bodv " 
(Bradford  v.  Griffin,  40  S.  C.  468,  19  S.'E. 
?6)  ;  or  by  a  deed  to  J  M  "and  his  genera- 
tion, to  endure  as  long  as  the  waters  of  the 
Delaware  should  run "  ( Foster  v.  Joice,  0 
Fed.  Cas.  No.  4,974,  3  Wash.  498). 

84.  Indiana. —  Wiekersham  v.  Bills,  8  Ind. 
387. 

loiva. —  Teany  v.  Mains,  113  Iowa  53,  84 
N.  W.  953. 

Maryland. —  Merritt  t'.  Disney,  48  Md.  344. 
Neio  Jersey. —  Ross  v.  Adams,  28  N.  J.  L. 
160. 

Vermont. —  Coolidge  v.  Hoger,  43  Vt.  9,  5 
Am.  Rep.  256. 

United  States. —  Charter  Oak  L.  Ins.  Co.  v. 
Chatillion,  11  Fed.  818. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  346  et  seq. 

Intention  of  parties  generally  see  supra, 
V,  A,  1,  e. 

Whole  instrument  considered  generally  see 
supra,  V,  A,  1,  f. 

Where  grantor's  interest  is  an  equitable 
one  the  word  "  heirs  "  is  not  necessary.  Hay- 
ward  V.  Ormsbee,  11  Wis.  3. 

85.  Grossman  v.  Field,  119  Mass.  170; 
Tatum  V.  McLellan,  50  Miss.  1;  State  V. 
Mississippi  River  Bridge  Co.,  134  Mo.  321,  35 
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are  omitted.  Again  it  lias  been  decided  tliat  words  of  inheritance  are  not  eswin- 
tial  to  pass  tlie  aljsolute  estate  of  a  grantor  in  personal  projjerty,*^'  or  in  a  grant  to 
the  governinent.**''  And  the  fee  will  pass  in  a  deed  to  a  corporation,  although  tlie 
word  "successors"  is  omitted.'*'^ 

(ii)  WoiWH  Giving  Po  wer  of  Jb ihi'Ohitjon.  Where  a  deed  confers  upon 
the  grantee  an  absolute  power**''*  of  disposition  of  the  property  conveyed  it  will 
operate  as  a  conveyance  of  the  fee.""  So  an  absolute  estate  will  be  vestfid  in  a 
grantee  by  a  trust  deed  reserving  a  life-estate  and  then  to  such  persons  as  the 
grantee  may  appoint  or  in  default  of  sucli  appointment  by  him  then  to  him  in 
fee.31 

(ill)  Location  of  Words  of  Inheritance.  Although  words  of  inheritance 
are  essential  to  the  conveyance  of  a  fee  and  they  are  not  inserted  in  the  granting 
clause  of  a  deed,  yet  if  the  entire  deed  shows  an  intent  to  convey  a  fee  and  such 
words  are  inserted  elsewhere  they  may  be  connected  with  the  granting  clause.'^ 


S.  W.  592;  Johnson  v.  Gilbert,  1,3  Eieh.  Eq. 
(S.  C.)  42. 

Equity  may  decree  a  conveyance  of  fee  ac- 
cording to  the  intention  of  the  parties,  al- 
though words  of  inheritance  are  omitted. 
Weller  i\  Rolason,  17  N.  J.  Eq.  13. 

The  word  "  assigns  "  is  not  essential.  Grant 
V.  Carpenter,  8  R.  I.  .36. 

86.  Benning  v.  Benning,  14  B.  Mon.  (Ky.) 
585;  Bailey  v.  Duncan,  4  T.  B.  Mon.  (Ky.) 
256;  Murray  v.  Walker,  1  Strobh.  Eq.  (S.  C.) 
193. 

87.  Josephs  v.  U.  S.,  1  Ct.  CI.  197. 

88.  Halifax  Cong.  Soc.  v.  Stark,  34  Vt. 
243. 

Conveyance  by  the  state  of  the  occupancy 
and  possession  "  forever "  to  a  corporation 
passes  the  full  ownership.  In  re  Mechanics' 
Soc,  31  La.  Ann.  627. 

Omission  of  the  words  "  successors  and  as- 
signs "  does  not  prevent  fee  from  passing. 
Wilkes  Barre  v.  Wyoming  Historical,  etc., 
Soc,  134  Pa.  St.  616,  19  Atl.  809. 

Where  a  corporation  having  a  limited  period 
of  existence  acquires  onlj'  the  right  to  use 
certain  lands  during  the  period  of  its  exist- 
ence it  cannot  convey  the  land  in  fee.  Strong 
V.  Brooklyn,  68  N.  Y.  1. 

89.  If  the  power  of  disposition  is  limited 
or  restricted  it  will  only  operate  as  a  con- 
veyance of  a  life-estate.  Thompson  v.  Vance, 
1  Mete.  (Ky.)  669;  Coleman  v.  Beach,  97 
N.  Y.  545.  See  Hume  v.  Randall,  65  Hun 
(N.  Y.)  437,  20  N.  Y.  Suppl.  352. 

Where  a  power  to  mortgage  and  sell  if 
necessary  is  given  to  one  to  whom  land  is 
deeded  to  hold  during  her  natural  life,  only 
a  life-esfcate  is  held  to  be  created.  Holland 
V.  Keyes,  24  R.  I.  289,  52  Atl.  1094. 

90.  Aldhdma. —  V\'ells  American  Mortg. 
Co.,  109  Ala.  430,  20  So.  130;  Booker  v. 
Booker,  ,32  y\la.  473. 

Kr.nl.nck-ij.—  'Ra.j  V.  Spear,  65  S.  W.  807, 
23  Ky.  L.  Rep.  1338.  But  see  Thompson  v. 
Vance,  1  Mete  609. 

Missouri. —  Green  v.  Rntton,  50  Mo.  186: 
Tremmel  v.  Kleil)ohlt,  (i  Mo.  A))p.  549. 

Nevj  York. —  (!iimp))(>ll  v.  Morgan,  68  Ilun 
400,  22  N.  Y.  Snp|)].  1001. 

TannnH.ica. —  Bricn  Robinson,  102  Tenn. 
157,  52  H.  W.  802. 
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See  10  Cent.  Dig.  tit.  "Deeds,"  §  348. 

The  fee  passes  in  such  a  case,  although  the 
deed  contains  a  clause  providing  that  in  case 
the  grantee  shall  die  ■without  any  child  or 
children  the  land  or  the  proceeds  thej-eof  shall 
revert  to  the  grantor  or  his  heirs  (Ray  v. 
Spear,  65  S.  W.  867,  23  Ky.  L.  Rep.  1338>, 
or  although  it  contains  a  clause  against  lia- 
bility for  the  debts  of  the  grantee  (E,ieks  v. 
Pope,  129  N.  C.  52,  39  S.  E.  638). 

91.  Brunson  r.  King,  2  Hill  Eq.  fS.  C.) 
483.  Compare  Berkeley  Springs  Bank  r. 
Green.  45  W.  Va.  168.  31  S.  E.  260. 

92.  Staton  v.  Mullis,  92  X.  C.  623.  See 
Perry  v.  Pennsylvania  R.  Co.,  55  X.  J.  L.  178, 
26  Atl.  829,  where  it  is  decided  that  where 
a  deed  reserves  the  use  of  a  wharf  "  to  be 
improved  and  kept  in  repair  at  the  joint  ex- 
pense of  the  said  parties,  their  heirs  and 
asigns,"  the  right  reserved  must  by  implica- 
tion have  the  same  duration  and  transmissible 
quality/  a8  the  obligation  to  improve  and  re- 
pair which  is  imposed  on  the  heirs  and  as- 
signs. 

If  inserted  in  the  habendum  only  it  may  be 
sufficient.  Pool  r.  Blakie.  53  111.  495;  Havens 
V.  Sea-Shore  Land  Co.,  47  N.  J.  Eq.  365,  20 
Atl.  497;  Hanks  r.  Folsom,  11  Lea  (Tenn.) 
555.  But  see  McMicliael  r.  McMichael,  51 
S.  C.  555,  29  S.  E.  403. 

Use  of  such  words  in  the  warranty  may 
convey  fee.  Saunders  v.  Saunders,  108  N.  C. 
327,  i2  iS.  E.  909;  Winborne  v.  Dowmina;,  105 
N.  C.  20,  10  S.  E.  888;  Graybeal  v.  Davis, 
95  N.  C.  508;  Bunn  v.  Wells,  94  N.  C.  67; 
Waugh  ;;.  Miller,  75  N.  C.  127.  But  see 
Patterson  r.  Moore,  15  Ark.  222. 

Word  "  heirs  "  may  be  transposed.  Tucker 
V.  Williams,  117  N.  C.  119,  23  S.  E.  90. 

Reference  to  other  instruments  containing 
words  of  inlieritance  may  be  sufficient  to  pass 
the  fee.  Wickersliam  v.  Bills,  8  Ind.  387; 
Evans  v.  Brady,  79  Md.  142,  28  Atl.  1001. 

An  assignment  indorsed  on  a  deed  of  fee 
sini])l(i  of  all  "  riglit.  title,  claim,  interest, 
property  and  demand  whatsoever,  in  and  to 
tlio  witliin  deed  "  will  convey  an  estate  in  fee 
simple,  the  words  of  inheritance  being  sup- 
plied by  ilie  reference  to  "the  within  dee<l." 
Lemon' r.  (irahinn,  131  Pa.  St.  447,  19  Atl. 
48,  6  L.  R.  A.  663. 
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And  a  grantee  will  take  an  estate  in  fee  where  such  an  estate  is  given  in  the 
premises  of  the  deed,  although  the  word  "heirs"  is  omitted  in  tlio  habendum?^ 

b.  Conditional  Estates  in  Generai.^^  A  contingency  may  be  created  by  any 
expression  or  words  which  clearly  import  that  the  vesting  or  continuance  of  an 
estate  depends  on  a  certain  or  supposed  contingency.^^  A  qualified,  base,  or  deter- 
minable fee  is  created  by  a  deed  of  land  to  be  used  for  a  specified  purpose  with  a 
provision  that  it  shall  revert  to  the  grantor  if  such  use  is  discontinued.^^  And  a 
fee  on  condition  subsequent  may  also  be  conveyed  by  a  deed  which  provides  that 
the  land  shall  revert  to  the  grantor  unless  used  for  purposes  specified  or  that 
it  shall  revert  upon  the  payment  of  a  certain  sum  to  the  grantee,^^  if  buildings  are 
erected  thereon  in  a  specified  manner,"^  or  if  the  grantee  shall  die  without  children 
surviving.^  Again  a  deed  to  one  for  life  with  remainder  to  another  and  the  law- 
ful heirs  of  her  body  with  power  of  appointment  in  case  she  dies  childless  or 
unmarried  is  construed  as  creating  in  the  one  entitled  to  the  remainder  a  condi- 
tional fee.~ 

e.  Estates  Tail.^  In  many  states  statutory  provisions  have  been  passed  in 
regard  to  estates  tail.  So  under  some  statutes  a  deed  to  a  person  and  the  heirs  of 
the  grantee's  body  which  under  the  common  law  would  create  an  estate  in  fee 
tail  is  construed  as  conveying  to  the  grantee  an  estate  for  life,''  and  under  others 
an  estate  in  fee  simple.^ 


93.  Breitenbach  v.  Dungan,  5  Pa.  L.  J. 
Rep.  236.  See  Saunders  v.  Hanes,  44  N.  Y. 
353. 

94.  Conditional  estates  classified  and  de- 
fined see  Estates. 

Contingencies  are  not  favored  in  law.  Craig 
V.  Wells,  11  N.  Y.  315. 

A  deed  of  bargain  and  sale  is,  it  is  deter- 
mined, adequate  to  vest  an  estate  in  fee  in 
land  in  one  person,  and  afterward,  upon  a 
contingency,  to  divest  it  out  of  him  and  vest 
it  in  another  person,  although  the  latter  was 
not  ascertained  or  in  existence  at  the  date  of 
the  deed,  provided  that  such  changing  and 
revesting  must  take  effect,  if  at  all,  within 
the  time  prescribed  to  prevent  the  creation  of 
perpetuities.  Oeheltree  v.  MeClung,  7  W.  Va. 
232. 

95.  Craig  r.  Wells,  11  N.  Y.  315. 

The  proper  words  are  declared  to  be  "  while," 
"  as  long  as,"  "  until,"  and  "  during." 
Vanatta  v.  Brewer,  32  N.  J.  Eq.  268. 

96.  Farnsworth  v.  Perrv,  83  Me.  447,  22 
Atl.  373;  Moulton  v.  Trafton,  64  Me.  218; 
Henderson  Methodist  Protestant  Church  v. 
Young,  130  N.  C.  8,  40  S.  E.  691.  See  At- 
lanta Consol.  St.  R.  Co.  v.  Jackson,  108  Ga. 
634,  34  S.  E.  184;  Green  v.  Gresham,  21  Tex. 
Civ.  App.  601,  53  S.  W.  382;  Morton  v. 
Thompson,  69  Vt.  432,  38  Atl.  88. 

97.  Van  Schaick  v.  Lese,  31  Misc.  (N.  Y.) 
610,  66  X.  Y.  Suppl.  64;  Pierce  v.  Brown 
University,  21  R.  I.  392,  43  Atl.  878.  See 
Bouvier  v.  Baltimore,  etc.,  R.  Co.,  65  N.  J.  L. 
313,  47  Atl.  772.  But  see  Knapp  i\  Crawford, 
16  Wash.  524,  48  Pac.  261,  where  it  is  decided 
that  a  grant  of  the  perpetual  use  of  land  as 
long  as  the  premises  are  used  for  the  pur- 
pose agreed  on  is  merely  a  lease. 

98.  Martin  v.  Hafer,  124  Mich.  226,  82 
N.  W.  1053. 

99.  Clapp  V.  Wilder,  176  Mass.  332,  57 
N.  E.  692,  50  L.  R.  A.  120. 

1.  Davis  V.  Hollingsworth,  113  Ga.  210,  38 


S.  E.  827,  84  Am.  St.  Rep.  233;  Trimble  v. 
Shawhan,  101  Ky.  403,  41  S.  W.  546,  19  Ky. 
L.  Rep.  625;  Calmes  v.  Jones,  63  S.  W.  583, 
23  Ky.  L.  Rep.  504.  See  Louisville  Trust 
Co.  V.  Erdman,  58  S.  W.  814,  22  Ky.  L.  Rep. 
729;  Lockridge  v.  McCommon,  90  Tex.  234, 
38  S.  W.  33. 

2.  Withers  v.  Jenkins,  14  S.  C.  597. 

3.  Estates  tail  defined  see  Estates. 

4.  Arkansas. —  Wilmans  r.  Robinson,  67 
Ark.  517,  55  S.  W.  950;  Horsley  v.  Hilburn,. 
44  Ark.  458. 

California. —  Barnett  v.  Barnett,  104  Cal.. 
298,  37  Pac.  1049. 

Illinois. —  Spencer  v.  Spruell,  196  111.  119, 
63  E.  621;  Griswold  v.  Hicks,  132  111. 
494,  24  N.  E.  63,  22  Am.  St.  Rep.  549 ;  Lehn- 
dorf  r.  Cope,  122  111.  317,  13  N.  E.  505; 
Frazer  v.  Peoria  County,  74  111.  282. 

Kentucky. —  Clay  v.  Chenault,  10  S.  W. 
650,  10  Ky.  L.  Rep.  779. 

Massachusetts. —  Sims  v.  Pierce,  157  Mass. 
52,  31  N.  E.  718. 

Missouri. —  Frame  i'.  Humphreys,  164  Mo. 
336,  64  S.  W.  116;  Hunter  v.  Patterson,  142 
Mo.  310,  44  S.  W.  250;  Clarkson  v.  Clark- 
son,  125  Mo.  381,  28  S.  W.  446;  Reed  v.  Lane, 
122  Mo.  311,  26  S.  W.  957;  Godman  v.  Sim- 
mons, 113  Mo.  122,  20  S.  W.  972. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  358. 

5.  Georgia. —  Durant  v.  MuUer,  88  Ga.  251, 
14  S.  E.  612. 

Indiana. — Mcllhinny  v.  Mcllhinny,  137  Ind. 
411,  37  N.  E.  147,  45  Am.  St.  Rep.  186,  24 
L.  R.  A.  489;  Chamberlain  v.  Runkle,  28 
Ind.  App.  599,  63  N.  E.  486. 

Kentucky. —  Braim  v.  Elzey,  83  Ky.  440 ; 
Davis  V.  Davis,  65  S.  W.  122,  23  Ky.  L.  Rep. 
1132. 

North  Carolina.- — Patterson  v.  Patterson, 
2  N.  C.  163. 

Tennessee. —  Kirk  v.  Furgerson,  6  Coldw. 
479. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  358. 
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d.  Life-Estates" — (i)  Wordh  (Jjii<:atin(j .  Words  of  inlieritance  are  only 
essential  to  create  an  estate  greatei-  than  a  life-estateJ  A  conveyance  therefore 
by  a  tenant  Ijy  curtesy  initiate,  without  words  of  inheritance,  wliich  would  j/ive 
the  grantee  an  estate  for  his  life  if  the  former  were  seized  in  fee,  will  confer  an 
estate  for  the  life  of  the  grantor.'^  So  the  words  "bargained  and  sold"  are 
operative  to  pass  an  estate  for  life."  Again  a  conveyance  of  land  to  the  grantor's 
wife  for  the  life  of  the  grantor  "  and  at  his  death  to  revert  and  reinvest  in  fee 
simple  to  liis  heirs  at  law  or  devisees,  should  he  leave  a  will,"  is  construed  as 
passing  only  a  life-estate.-'''  And  where  personal  property  is  given  to  one  and  liis 
issue  or  the  heirs  of  his  body  witli  limitation  over  in  the  event  of  his  dying  with- 
out issue  or  heirs  of  his  body,  the  first  taker  has  an  estate  for  life  only." 

(ii)  Grant  of  Income" or  Usufruct.  A  grant  of  an  income  in,  or  the 
beneficial  use  of,  land  will  create  an  estate  in  the  land  itself.'^ 

(ill)  Remainder  JDepending  on  Issue  Surviving  Grantee.  Where  land 
is  conveyed  to  a  person  and  liis  lieirs  or  if  he  dies  without  issue  then  to  another, 
and  he  dies  without  issue,  a  warranty  deed  liy  him  in  his  lifetime  will  only 
convey  the  estate  wliicli  terminated  at  liis  death.-'''    And  under  a  statute  in 


An  instrument  conveying  only  a  life-estate 

is  held  in  California  not  within  the  appli- 
cation of  a  statute  which  provides  that  every 
estate,  which  would  be  at  common  law  ad- 
judged to  be  a  fee  tail,  is  a  fee  simple." 
Barnett  v.  Barnett,  104  Cal.  298,  302,  37  Pae. 
1049.  See  Mellhinny  v.  Mellhinny,  137  Ind. 
411,  37  N.  E.  147,  45  Am.  St.  Rep.  186,  24 
L.  R.  A.  489. 

6.  Life-estate  defined  see  Estates. 

7.  Ford  V.  Johnson,  41  Ohio  St.  366 ;  Brad- 
ford r.  Griffin,  40  S.  C.  468,  19  S.  E.  76. 

A  life-estate  may  be  created  by  a  deed 
which  provides  that  on  the  death  of  the 
grantee  the  property  shall  go  to  her  children, 
but  which  contains  no  express  covenants  with 
respect  to  the  grantee's  heirs  at  law  (Loring 
V.  Eliot,  16  Gray  (Mass.)  508),  by  a  deed 
which  recites  that  a  certain  person  is  to 
have  his  support  off  the  land  during  his 
natural  life  (Myers  v.  Cullum,  152  Ind.  700, 
51  N.  E.  918),  by  a  deed  of  a  tract  of  land 
to  one  for  the  use  and  benefit  of  such  person 
during  his  natural  life  and  to  his  children 
and  their  heirs  and  assigns  ( Burnett  v.  Sum- 
merlin,  110  Ga.  349,  35  S.  E.  655),  by  a 
deed  to  one  to  have  and  to  hold  during  his 
natural  life  and  then  to  be  divided  among 
specified  persons  in  a  certain  proportion 
(Palmer  Oil,  etc.,  Co.  v.  Blodgett,  00  Kan. 
712,  57  Pae.  947.  See  Simonton  v.  White,  93 
Tex.  105,  53  S.  W.  339,  77  Am.  St.  Rep.  824), 
by  a  deed  of  gift  with  the  habendum  "  to  have 
and  to  hold  the  property  hereby  conveyed  to 
the  only  projier  use  and  benefit  of  the  said 
parties  of  the  second  part  during  tlieir  nat- 
ural lives,  and  remainder  in  fee  to  their  legal 
issue"  (Jcllries  r.  Butler,  108  Ky.  531,  56 
S.  W.  979,  22  Ky.  L.  Rep.  226),  by  a  convey- 
ance of  a  life-estate  to  one  and  at  his  death 
the  propci'iy  to  go  to  his  heirs  and  assigns 
(Genriaii  Nat.  Bank  r.  Waving,  :!7  S.  W.  ()4, 
18  Ky.  I..  Rep.  438),  or  at  ii'is  dciitli  to  the 
cliildicn  tlicn  living  and  the  heirs  of  any  who 
may  be  dead  (I'olk  r.  (<unther,  107  'I'enii. 
64  S.  W.  25),  or  at  his  death  to  his  son  and 
his  heiiH  or  assigns  forever  (Temple  v. 
Wright,  93  Va.  338,  26  S.  E.  844),  or  after 
Ills  (leiiiis.--  to  a  thiril  pai'ty,  hia  heirs  and  as- 
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signs  (Bates  r.  Virolet,  33  X.  Y.  App.  Div. 
436,  53  N.  Y.  Suppl.  893).  And  see  Clay  v. 
Clay,  72  S.  W.  810,  24  Ky.  L.  Rep.  2,016; 
Duckett  V.  Butler,  67  S.  C.  130,  45  S.  E.  137. 

Even  where  it  is  provided  by  statute  that 
if  it  be  the  intention  of  the  grantor  to  pass* 
any  less  estate  than  an  estate  of  inherit- 
ance, it  shall  be  so  expressed  in  the  deed, 
such  an  intention  is  sufficiently  expressed  by 
a  proviso  in  a  deed,  after  the  granting  clause, 
that  the  grantee  shall  take  only  a  life-estate 
with  remainder  in  fee  to  others,  unless  the 
remainder  is  one  to  which  the  rule  in  Shel- 
ley's case  applies.  Williams  v.  Hedrick,  96 
Fed.  657,  37  C.  C.  A.  552. 

8.  Reaume  v.  Chambers,  22  Mo.  36. 

9.  Jackson  v.  Van  Hoesen,  4  Cow.  (X.  Y. ) 
325. 

10.  mavne  v.  Davis,  60  S.  W.  827,  23  Ky. 
L.  Rep.  2174. 

11.  Nix  V.  Ray,  5  Rich.  (S.  C.)  423. 

12.  Williams  v.  Owen,  116  Ind.  71,  18 
N.  E.  389 ;  Gruber  r.  Lindenmeier,  42  Minn. 
99,  43  N.  A^'.  964;  Wellington  v.  Janvrin,  60 
N.  H.  174;  Currier  v.  Janvrin,  58  X.  H.  374; 
Staneel  ?•.  Calvert,  60  N.  C.  104. 

A  base  fee  may  be  so  ci-eated.  Jamaica 
Pond  Aqueduct  Corp.  r.  Chandler,  9  Allen 
(Mass.)  159. 

13.  Rake  v.  Lawshee,  24  X.  J.  L.  G13. 
The  original  grantee  takes  in  the  nature 

of  a  qualified  fee.  Smith  v.  Hankins,  37  Ohio 
St.  371. 

A  deed  to  one  and  if  he  dies  without  issue 

the  land  to  revert  to  the  grantor  or  his  heirs, 
gives  the  grantee  only  a  life-estate.  \\'ilson 
r.  Watkins,  48  S.  C.  341,  26  S.  E.  663;  ]Mor- 
ris  r.  Eddins,  18  Tex.  Civ.  App.  38,  44  S.  W. 
203. 

A  widow  of  such  a  grantee  takes  no  estate 
either  as  heir  or  widow,  on  his  death  with- 
out issue,  it  being  i)rovided  that  in  such  a 
ease  the  property  is  to  go  to  the  heirs  of  the 
grantor.    Smith      Uankins,  27  Ohio  St.  371. 

Where  a  deed  of  land  in  trust  for  the  use 
of  one  and  his  children  |)rovi(les  that  the 
|)i<'niises  shall  revert  to  other  ])arties  in  ease 
he  dies  leaving  no  children,  and  he  is  not 
married  at  the  time,  but  subsequently  mar- 
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Indiana  ^*  it  has  been  decided  that  where  one  to  whom,  in  consideration  of  love 
and  affection,  property  has  been  conveyed  for  life  with  remainder  to  his  children, 
dies  without  issue  surviving  him,  the  property  will  revert  to  the  grantor  as  against 
the  widow  of  the  life-tenant.'^ 

e.  Remainder  and  Reversions '"  —  (i)  Who  Ma  y  Take  Remainder.  One 
who  is  not  technically  a  party  to  an  indenture  may  take  thereby  an  estate  in 
remainder.-'^ 

(ii)  Yested  liE2iAiXDERS.  Where  a  remainder  is  limited  to  take  effect  in 
possession,  if  ever,  upon  the  determination  of  a  particular  estate  and  the  latter 
estate  is  to  determine  by  an  event  which  mnst  unavoidably  happen  by  the  eftiux 
of  time,  the  remainder  will  be  vested  in  interest  as  soon  as  the  remainder-man  is 
in  esse  and  ascertained,  provided  such  remainder  depends  upon  no  other  event  or 
contingency  and  nothing  but  the  death  of  the  remainder-man  before  the  deter- 
mination of  the  particular  estate  will  prevent  the  remainder  from  vesting  in  pos- 
session.So  a  v'ested  remainder  exists  where  property  is  deeded  to  a  person  for 
life  with  remainder  to  another  at  the  death  of  the  one  holding  the  life-interest,'^'' 
as  where  property  is  conveyed  to  one  for  life  with  remainder  to  his  children.^^ 


ries  and  has  children,  it  is  held  that  after 
the  marriage  and  birth  of  the  children  the 
uses  are  vested  under  the  statute  in  South 
Carolina  so  that  the  grantee  holds  such  lands 
during  his  natural  life  with  remainder  in 
fee  simple  vested  in  the  children.  Rawls  v. 
Johns,  .54  S.  C.  394,  32  S.  E.  451. 

14.  Ind.  Rev.  St.  (1881)  §  2473. 

This  statute  is  construed  as  relating  to 
descent  and  distribution  of  the  estate  and 
not  as  reserving  to  the  grantor  an  estate  in 
reversion.  Wingate  v.  James,  121  Ind.  69, 
22  N.  E.  735. 

15.  Amos  V.  Amos,  117  Ind.  37,  19  N.  E. 
543. 

16.  Remainder  defined  see  Estates. 

17.  Reversion  defined  see  Estates. 

18.  Phelps  V.  Phelps,  17  Md.  120. 

19.  Bennett  v.  Garlock,  10  Hun  (N.  Y.) 
328.  See  also  Chapin  v.  Nott,  203  111.  341, 
67  N.  E.  833;  Blackburn  v.  Blackburn,  109 
Tenn.  674,  73  S.  W.  109;  and  cases  cited 
infra,  this  and  the  following  notes. 

This  is  the  rule  of  construction  unless  ex- 
press words  of  the  deed  absolutely  forbid 
such  an  interpretation.  Gourley  v.  Wood- 
bury, 42  Vt.  395. 

A  future  estate  is  vested  where  there  is  a 
person  in  being  who  will  take  if  the  prece- 
dent estate  then  terminates  (Sheridan  i\ 
House,  4  Abb.  Dee.  (N.  Y.)  218,  4  Keyes 
(N.  Y.)  569)  or  where  a  deed  so  limits  a 
precedent  estate  that  it  necessarily  termi- 
nates on  the  happening  of  an  event  which 
must  happen  (Com.  v.  Hackett,  102  Pa.  St. 
505). 

The  vested  interest  is  subject  to  be  divested 

where  it  is  limited  over  to  another  in  the 
event  of  the  death  of  the  first  remainder- 
man. Bennett  v.  Garlock,  10  Hun  (jST.  Y.) 
328. 

Where  a  deed  of  gift  is  given  subject  to  a 
lease  and  it  is  provided  that  at  the  termina- 
tion of  the  lease  possession  shall  be  deliv- 
ered to  and  vested  in  the  grantee,  the  title 
is  held  to  vest  immediately  subject  to  the 
lease.  Lay  v.  Lay,  66  S.  W.  371,  23  Ky.  L. 
Rep.  1817. 


20.  Alabama. —  Rutland  v.  Chesson,  98 
Ala.  435,  13  So.  606. 

Illinois. —  Hobble  v.  Ogden,  72  111.  App. 
242. 

Indiana. —  Chambers  v.  Chambers,  139  Ind. 
Ill,  38  N.  E.  334. 

Kentucky. —  Moore  v.  Offutt,  94  Ky.  568, 
23  S.  W.  656,  15  Ky.  L.  Rep.  376;  Phillips 
f.  Thomas  Lumber  Co.,  94  Ky.  445,  22  S.  W. 
652,  15  Ky.  L.  Rep.  219,  42  Am.  St.  Rep. 
367 ;  White  v.  Clark  County  Nat.  Bank,  59 
S.  W.  505,  22  Ky.  L.  Rep.  932. 

Maryland. —  Kemp  v.  Bradford,  61  Md. 
330. 

Michigan. —  Hitchcock  v.  Simpkins,  99 
Mich.  198,  58  N.  W.  47. 

North  Carolina. —  King  v.  Stokes,  125  N.  C. 
514,  34  S.  E.  641. 

Rhode  Island. — Eldredge  v.  Greene,  17  R.  1. 
17,  19  Atl.  1085.  And  see  Mudge  v.  Ham- 
mill,  21  R.  I.  283,  43  Atl.  544,  79  Am.  St. 
Rep.  802. 

South  Carolina. —  Robinson  r.  Lowery,  52 
S.  C.  464,  30  S.  E.  487;  Gourdin  r.  Deas,  27 
S.  C.  479,  4  S.  E.  64. 

Vermont. —  Gourley  v.  Woodbury,  42  Vt. 
395. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  368 
et  scq. 

But  see  Shepard  v.  Shepard,  2  Misc.  (N.  Y.) 
556,  557,  24  N.  Y.  Suppl.  773,  where  it  was 
decided  that,  where  land  was  conveyed  in 
trust  for  F  for  life  and  at  her  death  the  fee 
in  the  premises  "  to  revert  to  and  vest  in 
the  heirs  at  law  of  said  [grantor]  .  .  .  and 
the  trust  and  trusts  hereby  created  to  cease," 
the  children  of  the  grantor  Avho  were  living 
when  the  deed  was  executed  took  a  contin- 
gent remainder,  which  becarne  vested  on  their 
surviving  their  father. 

A  remainder  to  another  and  his  heirs  after 
the  death  of  the  first  remainder-man  gives 
the  former  a  vested-  remainder.  Smith  v. 
Black,  29  Ohio  St.  488. 

21.  Alabama. —  Smaw  r.  Young,  109  Ala. 
528,  20  So.  370;  Williams  v.  MeConico,  36 
Ala.  22. 

Connecticut. —  Bacon  r.  Taylor,  Kirby  368. 
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District  of  Columbia. —  Pliillips  v.  Ogle,  21 
D.  C.  199. 

Florida. —  Waterman  v.  Higgins,  28  Fla. 
C60,  10  So.  97. 

Georjyia.— Wilbur  v.  McNulty,  75  Ga.  4.58; 
Franke  v.  Berkner,  67  Ga.  264. 

Illinois. —  Voris  f.  Sloan,  68  111.  588. 

Kentucky. —  Ferguson  v.  Alcorn,  1  B.  Men. 
160;  Johnson  v.  Eobertson,  45  S.  W.  523,  20 
Ky,  L.  Rep.  135. 

Massachusetts. — Parker  v.  Converse,  5  Gray 
336. 

Michigan. —  Lariverre  v.  Rains,  1 12  Mich. 
276,  70  N.  W.  583. 

i/)ssoMri.— Tindall  r.  Tindall,  167  Mo.  218, 
66  S.  W.  1092;  Waddell  v.  Waddell,  99  Mo. 
338,  12  S.  W.  349,  17  Am.  St.  Rep.  575; 
Wornmack  v.  Whitmore,  58  Mo.  448. 

New  Jersey. —  Price  v.  Sisson,  13  N.  J.  Eq. 
168. 

Neio  York. —  Lewis  v.  Howe,  64  N.  Y.  App. 
Div.  572,  72  N.  Y.  Suppl.  851;  Tregoning 
V.  Tregoning,  60  Hun  584,  15  N.  Y.  Suppl. 
171;  Sheridan  v.  House,  4  Abb.  Dee.  218,  4 
Keyes  569 ;  Wood  v.  Mather,  38  Barb.  473. 

South  Carolina. —  Hunt  v.  Nolen,  46  S.  C. 
356,  24  S.  E.  310;  Gourdin  v.  Deas,  27  S.  C. 
479,  4  S.  E.  64;  Haynsworth  v.  Haynsworth, 
12  Rich.  Eq.  114. 

Tennessee. —  Baleh  v.  Johnson,  106  Tenn. 
249,  61  S.  W.  289;  Smith  v.  Thompson,  2 
Swan  386. 

Vei'mont. —  Thompson  v.  Tryon,  66  Vt.  191, 
28  Atl.  873;  Gourley  v.  Woodbury,  51  Vt.  37. 

West  Virginia.- —  Diehl  v.  Cotts,  48  W.  Va. 
255,  37  S.  E.  546. 

United  States. —  In  re  Haslett,  116  Fed. 
680. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  368  et  seq. 

As  other  children  are  born  the  interest  is 
subject  to  be  diminished. 

Georgia. —  AVilbur  v.  McNulty,  75  Ga.  458. 

Illinois.— Yoris  v.  Sloan,  68  111.  588. 

Michigan. —  Lariverre  v.  Rains,  112  Mich. 
276,  70  N.  W.  583. 

Missouri. —  Waddell  v.  Waddell,  99  Mo. 
338,  12  S.  W.  349,  17  Am.  St.  Rep.  575. 

South  Carolina. —  Gourdin  v.  Deas,  27  S.  C. 
479,  4  S.  E.  64. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  3'G8  et  seq. 

Where  there  are  no  children  the  remainder 
is  contingent  until  children  are  born  (Coots 
v.  Yowcll,  95  Ky.  367,  25  S.  W.  .597,  26 
S.  W.  179,  16  Ky.  L.  Rep.  2);  when  it  im- 
mediately vests  (Amos,  v.  Amos,  117  Ind.  19, 
19  N.  E.  539;  Ross  v.  Adams,  28  N.  J.  L. 
160). 

A  conveyance  to  one  for  the  use,  in  trust, 

of  his  wife  for  life  and  on  her  decease  to  such 
child  or  children  as  she  may  have  in  life,  cre- 
ates no  trust  for  the  'children  of  the  life- 
Icnant,  but  they  take  a  legal  estate  as  re- 
in;! iiulfr-iiicn.  Overstreet  v.  Sullivan,  113  Ga. 
891,  39  S.  1^.  431. 

A  deed  not  to  go  into  effect  until  the  death 
of  the  grantor  and  his  wife,  and  which  eon- 
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vcys  property  to  two  sons,  their  heir«  and 
assigns  forever,  with  a  provision  tliat  if  the 
son  to  wliorn  only  one  third  was  deeded  should 
die  without  children,  his  thiid  should  go  to 
the  other  son,  is  held  to  give  the  former  a 
vested  remainder  in  fee  simple,  determinable 
on  the  contingency  of  his  dying  without  chil- 
dren. Hall  V.  Cressey,  92  Me.  514,  43  Atl. 
118. 

A  vested  remainder  in  granteels  children  is 
not  created  by  a  conveyance  to  him  for  life, 
remainder  to  be  equally  divided  among  any 
children  he  may  leave  and  the  living  repre- 
sentatives of  such  as  may  be  dead,  but  it  is 
held  that  such  remainder  vested  in  a  class 
to  be  determined  at  the  grantee's  death. 
Jackson  v.  Everett,  (Tenn.  Sup.  1894j  58 
S.  W.  340. 

Death  of  life-tenant  before  death  of  grantor 

does  not  divest  the  remainder.  Johnson  v. 
Robertson,  45  S.  W.  523,  20  Ky.  L.  Rep.  135. 

22.  A  future  estate  is  contingent  while  the 
person  to  whom  it  is  limited  is  uncertain. 
Sheridan  v.  House,  4  Abb.  Dec.  (N.  Y.)  218, 
4  Keyes  (N.  Y.)  569. 

It  is  not  the  uncertainty  of  actual  enjoy- 
ment but  the  uncertainty  of  the  right  of 
enjoyment  which  makes  a  remainder  contin- 
gent.   Price  V.  Sisson,  13  N.  J.  Eq.  168. 

23.  Alabama. —  Me  Williams  v.  Ramsay,  23 
Ala.  813. 

Arkansas. —  Hardage  v.  Stroope,  58  Ark. 
303,  24  S.  W.  490. 

Florida.—  Paul  v.  Frierson,  21  Fla.  529. 

Illinois. —  McCampbell  v.  Mason,  151  111. 
500,  38  N.  E.  672;  Chapin  v.  Crow,  147  111. 
219,  35  N.  E.  536,  37  Am.  St.  Rep.  213;  Tem- 
ple V.  Scott,  143  111.  290,  32  N.  E.  366. 

Kentucky. —  White  v.  White,  86  Ky.  602,  7 
S.  W.  26,  9  Ky.  L.  Rep.  757. 

Massachusetts.—  Smith  v.  Rice,  130  Mass. 
441. 

Ohio. —  Smith  v.  Block,  29  Ohio  St.  488. 
Rhode  Island. —  Bailey  v.  Hoppin,  12  R.  I. 
560. 

South  Carolina. —  Hovey  v.  Hovey,  2  De- 
sauss.  115;  Bossard  White,  9  Rich.  Eq. 
483. 

United  States. —  Westbrooke  v.  Romeyn,  29 
Fed.  Gas.  No.  17,428,  1  Baldw.  196. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  368  et  seq. 

A  deed  reserving  a  life-interest  in  the 
grantor,  with  remainder  after  the  death  of 
the  grantor  and  the  grantee  to  the  grantee's 
children,  but  in  default  of  such  children  then 
living  or  in  esse,  then  to  descend  to  desig- 
nated ])ersons,  creates  a  contingent  remainder 
in  the  children.  Benson  v.  ICdvvards,  (Tenn. 
Ch.  App.  1901 )  61  S.  W.  1034. 

An  equitable  estate  for  life  is  given  to  one 
to  whom  the  routs  and  profits  arc  to  be  paid 
(luring  her  life  under  a  deed  of  land  which 
creates  a  trust  for  tliivt  ptirposo  and  ]irovides 
that  at  her  death  the  |)roperty  is  to  go  to 
such  diildren  as  shall  survive  her.  Wood  v. 
Mather,  38  Barb.  (N.  V.)  473. 
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children  as  may  reach  a  certain  age ;  ~^  to  another  in  the  event  that  the  latter 
survives  the  person  holding  the  life-interest ;  ~^  to  one  in  the  event  that  the 
person  having  the  life-interest  dies  leaving  no  children  or  representatives  of 
children or  to  a  trustee''^^  to  be  held  by  him  daring  the  life  of  another  to 
whom  he  is  to  pay  the  rents  of  the  land  and  upon  the  death  of  such  other  per- 
son to  sell  the  property  and  divide  the  proceeds  equally  among  the  children  of 
the  grantor.^^  So  it  has  been  decided  that  a  contingent  remainder  is  created 
by  a  deed  to  one  for  life  with  the  remainder  to  the  heirs  of  his  bod}^,  since  it 
could  not  be  known  who  would  answer  this  description  until  the  death  of  the 
life-tenant.^^ 

(iv)  Vested  and  Contingent  Eemaindeu  in  Same  Property.  Although 
a  covenant  which  creates  a  vested  and  contingent  remainder  in  the  same  property 
is  declared  to  be  unusual,  yet  it  is  decided  that  there  is  no  principle  of  law  to 
prevent  it.^'' 

(v)  Presumption  Against  Creation  of  Cross  Uemainders.  It  is  only 
by  express  limitation  that  cross  remainders  in  a  deed  can  be  given,  as  they  can 
never  be  implied.^^ 

(vi)  Division  Per  Stirpes.  Where  it  is  provided  in  a  deed  that  the 
remainder  shall  be  divided  per  stirpes,  the  children  of  one  of  the  immediate 
issue,  still  living,  do  not  participate  in  the  division ;    and  where  one  of  two  or 


The  estate  vests  in  the  surviving  children 

immediatelj'  on  the  death  of  the  person  hav- 
ing the  life-interest.  Delony  v.  Delony,  24 
Ark.  7. 

The  rule  that  the  descendants  of  deceased 
children  are  not  included  where  a  remainder 
is  limited  to  "  surviving  children  "  will  yield 
where  it  is  apparent  from  the  language  of 
the  instrument  that  the  descendants  were  in- 
tended to  be  included.  Kemp  v.  Bradford,  61 
Md.  330. 

Where  the  remainder  is  to  children  living 
and  to  descendants  of  any  children  deceased 
at  the  time  of  the  decease  of  the  one  having 
the  life-interest,  the  children  take  the  vested 
remainder.  Smith  v.  West,  103  111.  332. 
Compare  Jolly  v.  Hobbs,  80  Ala.  213. 

24.  Megowan  v.  Way,  1  Mete.  (Ky.)  418; 
Eisher  r.  Adams,  9  Rich.  Eq.  ( S.  C.)  247. 

The  remainder  becomes  vested  on  the  child 
attaining  the  age  specified  (Hunter  c.  Hun- 
ter, 17  Barb.  (N.  Y.)  25.  See  Askew  v.  No- 
lan, 23  Ga.  509)  ;  where  the  right  to  control 
the  management  of  the  property  during  life 
and  to  order  a  sale  at  any  time  as  the 
grantees  become  of  age  is  reserved  by  the 
grantor,  it  being  stipulated  that  the  proceeds 
shall  not  be  diverted  from  the  interest  of  the 
grantees  (Baldwin  v.  Baldwin,  76  Va.  345), 
or  where  there  are  several  children  and  the 
property  is  to  be  divided  on  the  youngest 
coming  of  age,  the  remainder  will  vest  abso- 
lutely in  the  children  when  such  child  be- 
comes of  age  (Doty  v.  Wray,  66  Ga.  153. 
Compare  May  v.  Ritchie,  65  Ala.  602 ) . 

25.  Peoria  v.  Darst,  101  111.  609;  Starnes 
V.  Hill,  112  N.  C.  1,  16  S.  E.  1011,  22  L.  R.  A. 
598.  See  Hall  v.  La  France  Fire  Engine  Co., 
158  N.  Y.  570,  53  N.  E.  513  [affirming  8 
N.  Y.  App.  Div.  616,  40  N.  Y.  Suppl.  1143]  ; 
Paget  V.  Melcher,  156  N.  Y.  399,  51  N.  E.  24. 

26.  Morse  v.  Proper,  82  Ga.  13,  8  S.  E. 
625.  But  see  Williams  v.  Hedrick,  96  Fed. 
657,  37  C.  C.  A.  552,  where  it  was  decided 
that  where  a  life-estate  was  given  to  one  who 


had  no  children  at  the  time,  with  remainder 
to  any  children  surviving  him,  and  if  none 
survived  then  to  a  nephew,  the  latter  took  a 
vested  remainder,  subject  to  be  divested  by 
the  birth  of  children  who  survived  the  life- 
tenant. 

Where  land  is  to  revert  to  the  grantor  and 
his  heirs  in  case  the  grantee  dies  without 
children,  and  the  grantor  died,  after  the  de- 
cease of  the  grantor,  without  any  children,  it 
is  held  that  the  land  will  vest  in  those  who 
were  heirs  of  the  grantor  at  the  decease  of 
the  grantee  and  not  in  tliose  who  were  heirs 
at  the  grantor's  decease.  Exum  v.  Davie,  5 
N.  C.  475. 

27.  Where  property  is  conveyed  in  trust 

during  the  life  of  a  person  with  remainder 
in  fee  to  another,  and  in  case  of  the  death 
of  the  latter-  without  issue  the  property  to 
revert  to  the  grantor's  child,  the  latter  ac- 
quires no  present  interest  in  the  land  so 
long  as  the  one  to  whom  the  remainder  was 
given  is  alive.  Long  v.  Timms,  107  Mo.  512, 
17  S.  W.  898.  So  where  a  conveyance,  reserv- 
ing a  life-interest  in  the  grantor,  is  made  to  a 
trustee  for  the  use  of  any  descendants  living 
at  the  grantor's  death  or,  in  default  of  such, 
for  the  use  of  the  grantor's  heirs.  Numsen 
V.  Lyon,  86  Md.  31,  39  Atl.  533. 

28.  Strode  v.  McCormick,  158  111.  142,  41 
N.  E.  1091,  holding  that  the  children's  inter- 
est in  such  case  is  dependent  on  their  sur- 
viving the  one  having  the  life-interest. 

29.  Sharman  r.  Jackson,  30  Ga.  224; 
Mudge  v.  Hammill,  21  R.  I.  283,  43  Atl.  544, 
79  Am.  St.  Rep.  802.  See  Zuver  v.  Lyons,  40 
Iowa  510.  But  see  Reed  i".  Fidelity  Trust, 
etc.,  Co.,  44  S.  W.  957,  19  Ky.  L.  Rep.  1895 
( where  "  heirs  "  is  construed  to  mean  chil- 
dren who  take  a  vested  remainder)  ;  Arnold 
V.  Garth,  106  Fed.  13. 

30.  Aubuchon  r.  Bender,  44  Mo.  560. 

31.  Bohon  v.  Bohon,  78  Ky.  408. 

32.  Gourdin  v.  Deas,  27  S.  C.  479,  4  S.  E. 
64. 
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more  remainder-men  dies,  the  children  or  lieirs  of  sucli  remainder-man  will  take 

per  stirpes:'''^ 

(vii)  liEVEmiom.  A  reversion  is  lield  to  apply  to  an  estate  which  remains 
in  tlie  grantor  and  his  heirs  and  to  wliich  the  I'ight  of  possession  arises  upon  tlie 
determination  by  its  own  limitation  of  an  outstanding  particular  estate,  or  an  estate 
for  life  or  years,  and  not  to  apply  to  a  right  to  possession  arising  from  a  breach 
of  condition.^* 

2.  Construction  of  Particular  Deeds  —  a.  In  General  —  fij  Ai'i'/JCAT/oy  (jy 
General  Hules.  In  determining  the  construction  of  clauses  in  a  deed  creatine 
estates,  the  intention  of  the  parties  sliould  be  ascertained  and  be  carried  into 
effect  if  possible  without  violating  any  rule  of  law.'^^  And  the  court  will  lean  to 
a  construction  speedily  vesting  the  estate."''' 

(ii)  Validity  of  Partkjulab.  Estates  —  (a)  In  General.  At  common 
law  there  could  not  be  a  limitation  of  a  fee  after  or  upon  an  estate  in  fee.^  But 
a  remainder  may  be  created  in  personal  property  after  a  life-estate  by  deed.*^  And 
a  freehold  estate  in  lands  may  be  conveyed  to  commence  iafuturo,  by  a  deed 
executed  in  consideration  of  mutual  love  and  affection,  without  livery  of  seizin, 
where  the  grantor  reserves  to  himself  a  life-estate  in  the  premises."^    So  it  has 


33.  Sharman  v.  Jackson,  30  Ga.  224.  See 
Eotmanskey  v.  Heiss,  86  Md.  633,  39  Atl. 
415;  Clark  v.  Cox,  115  N.  C.  93,  20  S.  E.  176. 

34.  Phoenix  v.  Commissioners  of  Emigra- 
tion, 12  How.  Pr.  (N.  Y. )  1  [affirming  1 
Abb.  Pr.  466].  But  see  Pettit  v.  Stuttgart 
Normal  Institute,  67  Ark.  430,  55  S.  W.  485. 
And  compare  Lewis  r.  Lewis,  114  Iowa  399, 
87  N.  W.  280. 

35.  Kenworthy  v.  Tullis,  3  Ind.  96;  Hayes 
€.  Kershaw,  1  Sandf.  Ch.  (N.  Y.)  258;  Cobb 
V.  Hines,  44  N.  C.  343,  59  Am.  Dec.  559 ;  Kis- 
som  V.  Nelson,  2  Heisk.  (Tenn.)  4. 

Acts  done  by  the  parties  under  the  deed 
may  aid  in  the  construction.  Lvles  v. 
Lescher,  108  Ind.  382,  9  N.  E.  365;  Jacob 
Tome  Institute  v.  Crothers,  87  Md.  569,  40 
Atl.  261. 

36.  Heard  v.  Garrett,  34  Miss.  152. 

37.  Cook  V.  Walker,  21  Ga.  370,  68  Am. 
Dec.  461;  Bryan  v.  Spires,  3  Brewst.  (Pa.) 
580;  Allen  v.  Fogler,  6  Rich.  (S.  C.)  54. 

In  Minnesota  the  rule  has  been  abolished 
that  a  freehold  estate  to  commence  in  futuro 
cannot  be  created  by  deed  without  the  inter- 
vention of  a  precedent  estate  to  support  it. 
Sablesdowsky  r.  Arbuckle,  50  Minn.  475,  52 
N.  W.  920. 

In  North  Carolina  a  fee  may  be  limited 
upon  a  fee  under  the  statute  of  uses  in  force. 
Smith  r.  Brisson,  90  N.  C.  284. 

A  constitutional  provision  that  property  in 
lands  shall  be  allodial  and  abolishing  feudal 
tenures  is  not  viohited  by  a  grant  of  land 
witli  the  riglit  to  use  forever  for  manufac- 
turing pur](oses  certain  water  power  on  pay- 
ment of  a  certain  fixed  perpetual  annual  rent. 
Minneapolis  Mill  Co.  v.  Tiffany,  22  Minn. 
463. 

A  deed  not  operative  as  a  release  because 
jiuiporting  to  convey  an  estate  in  fuluru  may 
i)e  construed  as  a  covenant  to  stanil  seized. 
Koe  v.  'I'rantnier,  2  Ld.  Ken.  239,  Willes  682, 
2  Wils.  (!.  I'.  785. 

There  is  not  a  limitation  of  a  fee  on  a  fee, 
l)ut  an  alternative  limitation  of  two  fees  on  a 
life-estate,  by  a  deed  granting  land  to  one  and 
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the  heirs  of  her  body  if  she  has  issue,  but  in 
the  event  that  she  dies  without  issue,  then 
the  land  to  revert  to  certain  named  persons. 
Chapin  v.  Nott,  203  III.  341,  67  N.  E'.  833. 

38.  Alabama. —  Varner  v.  Young,  56  Ala. 
260;  Price  v.  Price,  23  Ala.  609;  Williamson 
V.  Mason,  23  Ala.  488;  Catterlin  v.  Hardv,  10 
Ala.  511. 

Florida. —  Horn  v.  Gartman,  1  Pla.  63. 

Georgia. —  Broughton  v.  West,  8  Ga.  248; 
Eobinson  v.  Schly,  6  Ga.  515. 

Kentucky. —  Keen  v.  Macey,  3  Bibb  39. 

Mississippi. —  Harris  v.  McLaran,  30  Miss. 
533. 

South  Carolina. —  Zimmerman  v.  Wolfe,  4 
Rich.  Eq.  329 ;  Duke  v.  Dyches,  2  Strobh.  Eq. 
353. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  380. 

But  see  Murphy  r.  Cook,  10  La.  Ann.  572; 
Dail  V.  Jones,  85  N.  C.  221;  Gilbert  v.  Mur- 
dock,  3  N.  C.  182;  Ingram  f.  Porter,  4  Mc- 
Cord  (S.  C.)  198. 

Chattels  personal  could  not  be  given  by 
deed  to  one  and  the  heirs  of  his  body  and 
on  failure  of  issue  over  to  the  heirs  of  the 
donor,  under  the  early  decisions  in  North 
Carolina  (Morrow  v.  Williams,  14  N.  C. 
263;  Sutton  v.  Hollowell,  13  N.  C.  185)  and 
in  South  Carolina  (Crow  v.  Bell,  2  Brev. 
(S.  C.)  140;  Stockton  f.  Martin,  2  Bay 
(S.  C. )  471).  But  a  limitation  over  of  per- 
sonalty Mas  held  not  void  for  remoteness  in 
an  early  case  in  South  Carolina  where  a  gift 
was  made  by  deed  to  several  grantees  witli 
a  limitation  over  to  the  survivors  on  the 
death  of  eitlier  without  lawful  issue.  Hill 
V.  Hill,  Dudley  Eq.  ( S.  C.)  71. 

39.  Simmons  r.  Augustin,  3  Port.  (Ala.) 
69.  See  Savage  r.  Lee,  90  N.  C.  320,  47  Ain. 
Rep.  523. 

In  Indiana  by  statute  a  freehold  estate 
m[\\  1)0  created  to  commence  at  a  future  day. 
Adinns  r.  Alexander.  159  Ind.  175,  64  N.  E. 
597. 

In  Maine  the  validity  of  a  deed  to  take 
elVect  /(/  fiiliiro  is  declared  to  be  well  settled. 
Drown      Smith,  52  Me.  141;  Jordan  r.  Ste- 
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been  determined  that  tlie  statute  of  uses  and  trusts  does  not  forbid  future  contin- 
gent limitations  of  real  estate  in  favor  of  expected  issue  from  a  son  or  a  daughter.^'* 
Again  there  may  be  a  conveyance  by  the  same  deed  of  a  reversionary  estate  in 
fee  and  a  particular  estate  for  life  or  3'ears/' 

(b)  Effect  of  Attempt  to  Create  Invalid  F-utii7'e  Estate.  In  case  of  an  invalid 
limitation  over,  the  precedent  estate  will  stand  unaffected  by  the  void  limitation, 
the  estate  becoming  vested  in  the  first  taker,  according  to  the  terras  on  which  it 
was  devised  or  granted.'*'^ 

(ill)  Estate  in  Trees  and  Timber.  A  grant  of  the  use  of  the  timber  on  cer- 
tain land  will  convey  only  an  incorporeal  right  to  use  it  and  not  the  timber  itself 
or  the  soil.^  And  a  conveyance  of  standing  timber  Avitli  a  stipulation  that  the 
grantee  shall  have  the  right  for  or  until  a  certain  time  to  enter  and  remove  the 
same  will  operate  as  a  sale  of  so  much  timber  as  tlie  grantee  may  remove  during 
the  time  designated.*'^  But  an  estate  in  inheritance  is  created  by  a  grant  to  one, 
his  heirs  and  assigns,  of  all  timber  standing  and  growing  in  a  close  forever  with  the 
right  at  any  time  to  enter  and  remove  the  same.*^ 

(iv)  Conveyance  OF  Portion  OF  Building.  Under  a  grant  of  a  certain 
room  or  portion  of  a  building  with  no  stipulation  as  to  rebuilding  in  case  of  fire 
or  other  casualty,  if  the  identity  and  existence  of  the  room  or  portion  is  extin- 
guished by  the  destruction  of  the  building  by  fire,  and  there  is  nothing  upon 
which  the  convej^ance  can  operate  the  rights  of  the  grantee  will  be  terminated.*'' 


vens,  51  :Me.  78,  81  Am.  Dec.  556.  See  Wy- 
man  v.  Brown,  50  Me.  139. 

At  common  law  a  precedent  particular  es- 
tate to  support  a  freehold  estate  in  fiituro 
was  necessary,  the  reason  being  that  otlier- 
wise  there  could  be  no  livery  of  seizin  to  sup- 
port the  same,  and  livery  of  seizin  was  neces- 
sary to  create  a  freehold  estate.  Sabledow- 
sky  V.  Arbuckle,  50  Minn.  475,  52  N.  W.  920. 

By  a  deed  of  bargain  and  sale  operating 
under  the  statute  of  uses  such  an  estate  can 
be  conveyed.  Wyman  v.  Brown,  50  Me.  139. 
Compare  Marden  i".  Chase,  32  Me.  329 ;  Roy- 
ster  V.  Royster,  61  N.  C.  226.  But  it  has 
been  decided  in  New  York  that  in  the  ab- 
sence of  any  other  less  estate  to  support  it 
the  conveyance  is  inoperative  as  a  bargain 
and  sale.  Jackson  r.  Delancey,  4  Cow.  (N.  Y.) 
427. 

40.  Harrison  r.  Harrison,  36  N.  Y.  543 
[affirming  42  Barb.  162]. 

41.  Pingrey  v.  Watkins,  15  Vt.  479. 

42.  Kron  v.  Kron,  195  111.  181,  62  N.  E. 
809;  Stewart  v.  Stewart,  186  111.  60,  57  N.  E. 
885;  North  Adams  First  Lniversalist  Soc.  V. 
Boland,  155  Mass.  171,  29  N.  E.  524,  15 
L.  R.  A.  231;  Printup  v.  Hill,  107  Fed.  789. 
And  see  Sabledowskv  V.  Ai-buckle,  50  Minn. 
475,  52  N.  W.  920. 

Invalidity  of  a  contingent  remainder  does 
not  affect  the  precedent  estate  granted.  Ty- 
son r.  Tyson,  96  Wis.  59,  71  N.  W.  94. 

Absolute  estate  may  vest  in  the  first 
grantee.  Vaughn  t.  Guy,  17  Mo.  429 ;  Dowd 
V.  Montgomery,  4  N.  C.  198. 

Statutes  may  control  as  to  whether  lim- 
itation is  void  and  the  effect  thereof.  Ewing 
i:  Shropshire,  80  Ga.  374,  7  S.  E.  554. 

Under  4  &  5  Anne,  c.  16,  §  21,  which  de- 
clared that  all  warranties  by  any  tenant  for 
life  should  be  void  as  against  those  in  re- 
mainder or  reversion,  and  that  all  collateral 
warranties  of  an  ancestor  who  had  no  estate 


of  inheritance  in  possession  should  be  void 
as  against  the  heir,  a  collateral  warranty  by 
a  tenant  by  the  curtesy  is  void  against  his 
heir.  Russ  v.  Alpaugh,  118  Mass.  369,  19 
Am.  Rep.  464. 

43.  Clark  v.  Way,  11  Rich.  (S.  C.)  621. 

44.  Pease  v.  Gibson,  6  Me.  81;  Melntyre 
r.  Barnard,  1  Sandf.  Ch.  (N.  Y.)  52.  But  see 
Hoit  V.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Rep.  119. 

Grantee  does  not  obtain  the  right  of  ex- 
clusive possession  under  such  a  conveyance. 
Reed  i:  Merrifield,  10  Mete.  (Mass.)  155. 

An  interest  in  land  is  held  to  be  conveyed 
by  a  deed  with  covenants  of  warranty  which 
grants,  bargains,  and  sells  to  the  grantees, 
their  heirs,  executors,  administrators,  and  as- 
signs standing  timber  on  land  described  by 
metes  and  bounds,  with  a  provision  as  to 
removal  within  a  certain  time.  White  v. 
Foster,  102  Mass.  375. 

45.  Clap  V.  Draper,  4  Mass.  266,  3  Am. 
Dec.  215.  See  Goodyear  v.  Vosburgh,  57 
Barb.  (N.  Y.)  243. 

A  deed  conveying  "  a  piece  of  timber  on  " 
a  certain  described  lot  containing  a  specified 
number  of  acres  and  then  giving  the  metes 
and  bounds  and  concluding  with  a  covenant 
to  warrant  "  said  premises "  has  been  con- 
strued as  conveying  a  fee  to  the  land  and  not 
merely  transferring  the  timber,  the  words 
"  piece  of  timber "  being  considered  as  de- 
scriptive not  of  the  thing  sold  but  of  the 
land  sold  and  conveyed.  Godden  r.  Coonan, 
107  Iowa  209,  77  N.  W.  852. 

46.  Hahn  v.  Baker  Lodge  No.  47,  21  Greg. 
30,  27  Pac.  166,  28  Am.  St.  Rep.  723.  13 
L.  R.  A.  158.  See  Leonard  v.  Read,  (Tenn. 
Ch.  App.  1895)  36  S.  W.  581,  where  a  similar 
grant  was  held  to  operate  as  a  lease  as  long 
as  the  building  existed. 

Conveyance  by  a  father  to  a  son  of  an  in- 
terest in  a  dwelling  with  a  recital  that  the 
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b.  Interest  Created  Dependent  on  Form  of  Conveyance  —  (ij  Ix  GuNJUtAL. 

The  general  rule  is  that  a  ducd  will  pais.s  whatever  intej'e.->t  or  estate  tiie  grantor 
may  have  unless  it  shows  an  iiiteutioii  to  convey  a  less  estate/''  And  it  has  been 
held  that  a  deed  of  bargain  and  sale  will,  without  the  aid  of  a  statute  of  Uhes, 
transfer  both  the  legal  and  equitable  estates.^  So  it  is  decided  that  a  general 
warranty  deed  conveys  the  right  to  retain  the  title  to  secure  tlie  unpaid  purchasfj- 
money  due  from  a  prior  recorded  title  bond  purchaser  of  an  undivided  interest  in 
such  property  and  will  operate  as  a  transfer  of  such  unpaid  purchase-money  to 
the  grantee.^^  Again,  although  the  words  "legal  representatives"  are  ordinarily 
understood  to  mean  executors  or  administrators,  yet  sucli  words  may  by  their 
association  with  other  words  be  construed  to  mean  heirs  at  law.* 

(ii)  Deed  of  Releahe"'^  on  Quitclaim — (a)  In  General.  Title  to  prop- 
erty may  be  as  effectually  transferred  by  a  quitclaim  deed  as  by  a  grant  or  bar- 
gain and  sale  and  such  a  deed  will  convey  whatever  title  or  estate  the  grantor 
may  have  in  the  land  at  the  time  it  is  given.''"  But  where  quitclaim  deeds  were 
merely  intended  to  effect  a  partition,  the  parties  cannot  use  them  against  each 


grantee  shall  have  the  privilege  of  a  certain 
part  thereof,  so  long  as  it  shall  stand,  to  his 
use,  is  held  to  convey  a  personal  privilege 
which  cannot  be  assigned  to  a  stranger.  Lord 
X.  Lord,  12  Me.  S8. 

47.  Osborn  v.  Weldon,  146  Mo.  185,  47 
S.  W.  936. 

Conveyance  of  a  part  of  the  use  of  land 

will  not  convey  the  fee  but  only  the  use  for 
the  particular  purpose.  Tupper  v.  Ford,  73 
Vt.  85,  50  Atl.  547. 

Grant  of  water  rights,  reservoirs,  and  tail- 
race  on  mining  land  for  the  jjurpose  of  work- 
ing ore  is  held  to  convey  only  a  particular 
estate  or  incorporeal  hereditament  and  not 
an  exclusive  dominion  of  any  portion  of  the 
land  so  as  to  make  the  grantee  a  joint  ten- 
ant, or  tenant  in  common,  with  the  grantor. 
Smith  V.  Cooley,  65  Cal.  46,  2  Pac.  880. 

Where  an  instrument  purports  to  convey 
an  estate  in  severalty,  where  the  grantor  has 
in  fact  only  an  estate  in  joint  tenancy,  co- 
parcenary, or  in  common,  it  will  operate  as 
a  conveyance  of  the  whole  interest  of  the 
grantor  in  the  premises  purporting  to  be  con- 
veyed.   White  V.  Say  re,  2  Ohio  110. 

Where  in  a  deed  which  describes  the  estate 
conveyed  as  "  reversions  and  remainder,"  an 
intention  is  apparent  to  transmit  whatever 
interest  the  grantor  had  in  the  lands,  and 
the  deed  is  ancient  and  there  is  no  evidence 
that  any  particular  estate  ever  existed,  the 
deed  will  be  construed  as  a  conveyance  of 
the  fee,  the  grantor  holding  such  interest  at 
the  time.  Stafrordvillo  Gravel  Co.  t\  Newell, 
53  N.  J.  L.  412,  1!)  Atl.  209. 

48.  Borland  v.  Marshall,  2  Ohio  St.  308. 
But  compare  Lorick  r.  McCreery,  20  S.  C. 
424,  425,  holding  that  an  instrument  which 
recites  that  "  For  value  received  I  herebv 
assign,  set  over  and  deliver  ...  all  my  right, 
title  and  interest,  as  legatee"  of  a  certain 
estate  aliould  be  construed  as  a  deed  of  bar- 
gain and  sale,  and  being  without  words  of 
liiiiitnt  ion,  as  conveying  only  an  estate  for 
the  life  of  tlie  grantor  wlio  relains  tlio  fee. 

If  the  intention  is  to  prevail  against  strict 
rules  of  interpretation  a  deed  may  be  con- 
Btrued  as  a  fcoirmcnt,  or  as  a  bargain  and 
sale,  as  will  most  cU'ectually  accomplish  that 
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intention.  Ware  v.  Richardson,  3  Md.  505, 
56  Am.  Dec.  762. 

49.  Southern  Bldg.,  etc..  Assoc.  v.  Page. 
46  W.  Va.  302,  33  S.  E.  336. 

50.  Ewing  V.  Carson,  130  Ind.  597,  20 
N.  E.  lOGl;  Ewing  v.  Jones,  130  Ind.  247, 
29  N.  E.  1057,  15  L.  R.  A.  75. 

51.  A  release  of  damages  from  the  con- 
struction of  a  railroad,  although  the  property 
of  the  releasor,  and  the  occupation  of  sueli 
property  does  not  operate  as  a  conveyance 
to  the  company  of  any  title  in  the  land. 
Groh  V.  jickert,  3  Brewst.  (Pa.)  116. 

52.  California. — Packard  v.  Johnson,  (1884> 
4  Pac.  632. 

Colorado. —  Bradbury  v.  Davis,  5  Colo.  265. 
Connecticut. —  Piatt  v.   Brown,   30  Conn. 
336. 

Illinois.—  Fash  v.  Blake,  38  111.  363 ;  But- 
terfield  v.  Smith,  11  111.  485;  McConnel  v. 
Reed,  5  111.  117,  38  Am.  Dec.  124. 

Kentucky. —  Com.    v.    Manifee,   2  A. 
Marsh.  396,  12  Am.  Dec.  417. 

Michigan. —  Hoffman  v.  Harrington,  28 
Mich.  90  ;  Thayer  v.  McGee,  20  Mich.  195. 

'North  Carolina. —  Bronson  c.  Pavnter,  20 
N.  C.  527. 

07uo.— Hall  V.  Ashby,  9  Ohio  96,  34  Am. 
Dec.  424. 

Oregon. —  Dolph  v.  Barney,  5  Oreg.  191. 
Tennessee. — •  See  Campbell  v.  Campbell,  3 
Head  325. 

Virginia. —  Mason  r.  Tuttle,  75  Va.  105. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  394. 

"  Remise,  release,  and  forever  quitclaim " 
are  sufficient  operative  words  of  conveyance 
and  not  words  of  release  nierelv.  McAnaw  v. 
Tiffin,  143  Mo.  667,  45  S.  W.  656. 

A  quitclaim  deed  will  prevail  over  a  prior 
unrecorded  deed  of  bargain  and  sale.  Graff 
r.  Middlcton,  43  Cal.  341. 

b^.  Alabama. —  Smith  v.  Mobile  Branch 
Bank,  21  Ala.  125. 

California. —  Spaulding  /'.  Bradley,  79  Cal. 
449,  22  Pac.  47 ;  Carpentior  v.  Williamson,  25 
Cal.  154. 

Conncclicu.t. —  Bartholomew  r.  Muzzy,  61 
Conn.  387,  23  Atl.  604,  29  Am.  St.  Hop'.  200. 

lUinoiK. —  Prettyman  r.  ^Vals1(Ml.  31  111. 
175;  Robinson  v.  Applcton,  22  111.  App.  351. 
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other  for  another  purpose,  although  the  legal  operation  of  the  deeds  may  author- 
ize it.^'*  Again,  although  a  deed  of  land  from  the  state  is  not  conclusive  against 
a  title  from  another  source  clearly  traced  and  legally  established,  yet  it  cannot  be 
overthrown  by  the  production  of  a  quitclaim  deed  of  an  earlier  date  from  a  third 
party,  without  evidence  of  title  in  the  latter.^^ 

(b)  Interest  of  Grantor  at  Time  of  Giving  Deed  Only  Passes.  It  has  been 
-determined  that  only  such  title  or  interest  as  the  grantor  possesses  at  the  time  of 
giving  a  quitclaim  deed  will  pass  thereby,""  and  an  after-acquired  title  by  the 


Indiana. —  Wagner  v.  Winter,  122  Ind.  57, 
23  N.  E.  754. 

LouisiatM. —  Wills  v.  Auch,  8  La.  Ann.  19. 

Maine. —  Johnson  v.  Leonards,  08  Me. 
237. 

Massachusetts. —  Tuite  v.  Stevens.  98  Mass. 
305. 

Michigan. —  Kitchell  v.  Mudgett,  37  Mich. 
SI.  See  Gage  v.  Sanborn,  106  Mich.  269,  64 
Is'.  W.  32. 

jl/;sso!/ri.— Wilson  v.  Albert,  89  Mo.  537,  1 
S.  W.  209;  Mann  v.  Best,  02  Mo.  491. 

Nevada. —  Brophy  Min.  Co.  v.  Brophy,  etc., 
Gold,  etc.,  Co.,  15  Nev.  101. 

Keio  York. — Uihlein  v.  Matthews,  172  N.  Y. 
154,  04  N.  E.  792;  Lewis  v.  Howe,  64  N.  Y. 
App.  Div.  572,  72  N.  Y.  Suppl.  851. 

Fennsijlvania. —  Saunders  v.  Gould,  134  Pa. 
St.  445,  19  Atl.  694. 

Vermont. —  Sowles  V.  Lewis,  75  Vt.  59,  52 
Atl.  1073. 

Washington. —  Mclnerney  v.  Beck,  10  Was^i. 
515,  39  Pac.  130. 

United  States. — Winnipisiogee  Paper  Co. 
New  Hampshire  Land  Co.,  59  Fed.  542.  See 
Dexter  r.  Harris,  7  Fed.  Cas.  No.  3,862,  2 
Mason  53'1. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  394. 

A  quitclaim  deed  may  have  the  effect  of  a 
primary  conveyance  ( Staples  v.  Bradley.  23 
Conn.  167,  60  Am.  Dec.  630;  Smith  v.  Peiidell, 
19  Conn.  107,  48  Am.  Dec.  146),  vesting  in 
the  grantee  the  title  and  interest  of  the 
grantor  (Sherwood  v.  Barlow.  19  Conn.  471). 

A  quitclaim  deed  is  as  effectual  to  pass 
title  of  the  grantor  as  a  warranty  deed. 
Grant  v.  Bennett,  96  111.  513;  Hill  v".  Grant, 
(Tex.  Civ.  App.  1898)  44  S.  W.  1016.  See 
IJradbury  v.  Davis,  5  Colo.  265.  So  it  is 
equally  effectual  to  pass  a  title  like  that  of  a 
mortgage  as  it  is  to  discharge  an  encumbrance. 
Thorndike  v.  Norris,  24  N.  H.  454. 

Contingent  interests  may  pass  by  a  quit- 
claim deed.  Pond  v.  Bergh,  10  Paige  (N.  Y. ) 
140.  But  see  Bailey  v.  Hoppin,  12  R.  I.  500, 
where  it  was  decided  that  a  contingent  re- 
mainder would  not  pass. 

Covenants  running  with  the  land  will  pass 
unless  there  are  words  of  restriction  or  lim- 
itation in  the  deed  in  respect  thereto.  Mor- 
gan V.  Clayton,  61  111.  35 ;  Brady  v.  Spurck, 
27  111.  478*. 

Indefeasible  estates  are  conveyed,  although 
there  is  a  recital  in  the  deed  that  the  grantee 
"  will  take  care  of  and  see  that  he  [the 
grantor]  is  properly  treated  during  his  life- 
time." McAnaw  v.  Tiffin,  143  Mo.  667,  45 
S.  W.  656. 

Possession  by  a  wife  under  a  quitclaim 
deed  purporting  to  convey  the  title  as  be- 


tween the  parties  is  held  to  be  of  itself  evi- 
dence of  an  inheritable  estate  in  her.  Wolf 
V.  Wolf,  07  HI.  55. 

Rent  which  has  accrued  previous  to  the 
giving  of  a  quitclaim  deed  of  the  leased 
premises  by  the  lessor  to  the  lessee  will  not 
be  released  by  such  deed.  Johnson  v.  Muzzy, 
42  Vt.  708. 

In  Connecticut  it  has  been  decided  that  a 
subsequent  quitclaim  deed  by  a  grantor  to 
one  claiming  under  his  grantee  conveys  his 
reversion  and  right  of  entry  for  condition 
broken.  Hoyt  v.  Ketcham,  54  Conn.  00,  5 
Atl.  606. 

At  common  law  it  has  been  held  that  such 
a  deed  did  not  operate  as  a  conveyance,  in  a 
technical  sense,  unless  the  party  taking  such 
deed  was  in  possession  of  the  land,  in  which 
ease  it  merely  operated  to  enlarge  his  estate 
(Kerr  r.  Freeman,  33  Miss.  292),  and  that  an 
ordinary  quitclaim  deed  did  not  operate  as  a 
conveyance  of  an  estate  for  life  (Robards  v. 
Marley,  80  Ind.  185 ) . 

54.  J\  lower  v.  Hutchinson,  9  Vt.  242. 

55.  Cary  v.  Whitney,  48  Me.  516. 

56.  California. —  San  Francisco  v.  Lawton, 
18  Cal.  465,  79  Am.  Dec.  187. 

Illinois. —  Franklin  v.  Palmer,  50  111.  202 ; 
McConnel  v.  Reed,  5  111.  117,  38  Am.  Dec. 
124. 

Kansas. —  Young  v.  Clippinger,  14  Kan. 
148.  See  Hentig  v.  Pipher,  58  Kan.  788,  51 
Pac.  229. 

Louisiana. —  Benton  v.  Sentell,  50  La.  Ann. 
869,  24  So.  297. 

Maine. —  Nash  v.  Bean,  74  Me.  340 ;  Coe  v. 
Persons  L^nknown,  43  Me.  432. 

Mississippi. —  Smith  v.  Winston,  2  How. 
601. 

Nebraska. — -Arlington  Mill,  etc.,  Co.  v. 
Yates,  57  Nebr.  286,  77  N.  W.  677. 

New  York. —  Clark  v.  Durland,  35  N.  Y. 
App.  Div.  312,  55  N.  Y.  Suppl.  14. 

Texas. — -  Fletcher  v.  Ellison,  1  Tex.  Uiirep. 
Cas.  061. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  398. 

A  deed  of  release  of  all  claim  and  interest 
in  a  father's  estate  by  one  who  dies  before 
his  father  will  not  defeat  the  inheritance  of 
the  releaser's  children  from  his  father.  Simp- 
son V.  Simpson,  16  111.  App.  170. 

A  grantee  cannot  recover  back  purchase- 
money  if  title  fails  in  the  absence  of  fraud, 
as  he  takes  the  risk  of  the  title.  Botsford 
V.  Wil.son,  75  111.  132;  Butman  v.  Hussey,  30 
Me.  263. 

A  grantee  with  notice  of  a  previous  con- 
veyance by  the  grantor  obtains  no  title  or 
interest  in  the  property.  Curtis  v.  Smith,  42 
Iowa  665. 
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grantor  will  not  as  a  general  rule  inure  to  the  benefit  of  the  grantee  l>y  such 
form  of  conveyance.^''' 

(c)  By  L'lfe -Tenant  Having  Povier  to  Hell  Enti/re  Estate.  A  quitclaim  deed 
executed  in  the  ordinary  form  by  one  to  whom  a  life-interest  in  land  has  been 
given,  with  power  to  sell  the  entire  interest  is  held  to  convey  only  the  life-estate." 

(d)  Wliere  Particular  Interest  Is  Hpeeified.  A  quitclaim  deed  of  a  par- 
ticular interest  in  land  will  not  operate  as  a  conveyance  of  any  other  interest  than 
that  specified.'"'^ 


A  grantor  who  has  no  interest  in  the  land 

cannot  by  a  quitclaim  deed  tliereof  bind  tlie 
grantee  by  stipulations  that  he  shall  be  liable 
for  a  levy  and  encumbrances  against  the  prop- 
erty conveyed,  they  being  vi'ithout  considera- 
tion.   Higman  v.  Stewart,  38  Mich.  51.3. 

A  prior  deed  which  is  void  or  voidable  is 
not  within  the  rule  that  a  subsequent  quit- 
claim deed  does  not  affect  title  under  a  prior 
conveyance.  Hamilton  v.  Doolittle,  .37  111. 
473.  Compare  McKusick  v.  Washington 
County  Com'rs,  16  Minn.  151. 

A  quitclaim  deed  by  a  husband  after  a  sale 
of  the  land  on  execution  conveys  only  his 
right  of  redemption  and  not  the  wife's  in- 
choate dower,  although  the  latter  be  a  non- 
resident of  the  state.  Lynde  v.  Wakefield,  19 
Mont.  23,  47  Pac.  5. 

A  quitclaim  deed  by  one  who  is  disseized 
will  not  convey  his  title  to  the  premises. 
Wakefiel.l  v.  Ross,  28  Fed.  Cas.  No.  17,050,  5 
Mason  16. 

If  the  deed  contains  words  limiting  the 
estate  to  such  right  and  interest  as  the 
grantor  may  have,  if  any,  at  the  time  it  is 
given,  it  will  not  convey  lands  which  were 
previously  conveyed  by  a  valid  unrecorded 
deed.  Hamilton  v.  DooHttle,  37  111.  473.  See 
McConnel  v.  Reed,  5  111.  117,  38  Am.  Dec. 
124;  Nash  r.  Bean,  74  Me.  340. 

One  in  possession  without  title  who  gives 
a  quitclaim  deed  merely  gives  a  possessoi-y 
title.  Jackson  v.  Hubble,  1  Cow.  (N.  Y.) 
613.  And  such  a  deed  by  one  without  tith? 
in  possession  by  the  consent  of  the  real 
owners  does  not  affect  the  rights  of  the 
latter.  Ocean  Causeway  v.  Gilbert,  54  N.  Y. 
App.  Div.  118,  66  N.  Y.  Suppl.  401. 

The  land  remains  subject  to  equities  at- 
taching to  it  in  the  hands  of  the  vendor. 
Mann  v.  Best,  62  Mo.  491 ;  Arlington  Mill, 
etc.,  Co.  V.  Yates,  57  Nebr.  286,  77  N.  W.  677. 
See  James  v.  Drake,  39  Tex.  143. 

Where  a  mortgagee  gives  a  quitclaim  deed 
of  the  mortgaged  premises  before  entry  under 
or  foreclosure  of  the  mortgage,  and  not  ac- 
companied by  an  assignment  of  the  mortgage 
debt  or  any  portion  of  the  same,  it  will  not 
convey  any  title  to  the  real  estate.  Lunt  v. 
Lunt,'  7)  Me.  377. 

57.  Aldhanm. —  Tillotson  V.  Doe,  5  Ala. 
407,  39  Am.  Dee.  330. 

Arkminan. —  Kountz  v.  Davis,  34  Ark.  590. 

Oaliforma.—  Cadiz  v.  Majors.  33  Cal.  288 ; 
Morrison  v.  Wilson,  30  Cal.  344;  Cilark 
Raker,  14  Cal.  012,  70  Am.  Dec.  449. 

Illinois. —  Tor)ence  ?;.  Shedd,  112  111.  4()6 ; 
Frink      Darst,  14  111.  304,  58  Am.  Doc.  575. 

/iidiaMi. —  Jiryiui  v.  Uland,  101  Ind.  477,  1 
N.  10.  52. 
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Maine. —  Harriman  v.  Gray,  49  ^^e.  537. 

Ma.smr:hu.ietts. —  Wight  v.  Shaw,  5  Cus.l. 
66 ;  Quarles  v.  Quarles,  4  Mass.  080. 

Minnesota. —  Johnson  v.  Robinson,  20  Minn. 
189;  Gesner  v.  Burdell,  18  Minn.  497;  Mar- 
shall V.  Roberts,  18  Minn.  405,  10  Am.  Rep. 
201 ;  Martin  v.  Brown,  4  Minn.  282. 

Missouri. —  Smith  v.  Washington,  88  Mo. 
475  ;  Kummel  v.  Benna,  70  Mo.  52  ;  Butcher  v. 
Rogers,  60  Mo.  138;  Smith  v.  Washington,  11 
Mo.  App.  519. 

Nebraska. —  Pleasants  v.  Blodgett,  39  Nebr. 
741,  58  N.  W.  423,  42  Am.  St.  Rep.  624. 

Nevada. —  Harden  v.  CuUins,  8  Nev.  49. 

New  York. —  Jackson  v.  Hubble,  I  Cow. 
613. 

Teajo-s.— Carter  v.  Wise,  39  Tex.  273;  Man- 
waring  D.  Terry,  39  Tex.  67. 

Vermont.— hmith  v.  Pollard,  19  Vt.  272; 
Henry  v.  Bell,  5  Vt.  393. 

Wisconsin. —  Lain  v.  Shepardson.  23  Wis. 
224. 

United  States. — Myers  v.  Reed,  17  Fed.  401, 
9  Sa■^^y.  132;  Field  v.  Columbet,  9  Fed.  Cas. 
No.  4,764,  4  Sawv.  523;  Lamb  v.  Kamm,  14 
Fed.  Cas.  No.  8,017,  1  Sawy.  238. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  398. 

An  after-acquired  patent  to  land  will  not 
inure  to  the  grantee's  benefit.  Tillotson  ;'. 
Doe,  5  Ala.  407,  39  Am.  Dec.  330 ;  Harden  v. 
Cullins,  S  Nev.  49.  But  see  Crane  v.  Salmon, 
41  Cal.  63. 

An  after-acquired  title  will  pass,  as  where 
one  conveys  by  quitclaim  deed  and  covenants 
against  a  particular  title  which  he  afterward 
acquires,  in  which  case  such  title  will  inure 
to  the  grantee's  benefit  (Blake  v.  Tucker,  12 
Vt.  39)  ;  or  where  one,  after  he  has  become 
entitled  to  a  sheriff's  deed,  sells  and  quit- 
claims all  right,  title,  and  interest  in  the 
land,  as  well  in  possession  as  in  expectancy, 
the  title  of  the  grantor  from  the  after-executed 
sheriflf's  deed  in  such  case  being  held  to  pass 
(EdwardsviUe  R.  Co.  r.  Sawyer.  92  111.  377)  ; 
or  where  a  quitclaim  deed  of  a  residuary 
legatee  which  passes  his  interest  as  devisee  in 
the  granted  premises  would  be  otherwise  in- 
operative (Wimberly  v.  Hurst,  33  111.  106,  83 
Am.  Dec.  295) . 

A  distinction  between  a  release  of  land  and 
of  the  grantor's  interest  therein  has  been 
made,  il  being  held  that  under  the  former  an 
after-acquired  title  will  inure  to  the  grantee's 
beiielil.    IkMinott  r.  Waller,  23  III.  97. 

58.  Towle  r.  ICwing,  23  Wis.  336,  99  Am. 
Dec.  179. 

59.  Burston  r.  Jackson,  9  Oreg.  275  (hold- 
ing tliat  a.  quitclaim  deed  by  a  wife  of  all 
right,  claim,  or  ])osHibility  of  dower  in  certain 
land  will  not  convey  her  fee  therein)  ;  Moody 
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(ill)  Conveyance  of  All  Eight,  Title,  and  Interest.  A  conveyance  of 
all  of  the  grantor's  right,  title,  and  interest  in  and  to  certain  described  property 
will  be  construed  as  a  conveyance  of  all  of  his  estate  in  such  property,  and  the 
whole  estate  will  vest  in  the  grantee.** 

(iv)  Conveyance  of  Undivided  Interests.  Where  one  deeds  a  certain 
number  of  acres  out  of,  or  a  certain  part  of,  a  tract  of  land  without  any  description 
of  the  land  conveyed  so  that  it  can  be  identihed  the  grantee  takes  an  undivided 
interest  in  the  land  proportionate  to  the  part  conveyed,"  and  becomes  by  such 
deed  a  tenant  in  common."'- 


V.  Butler,  C3  Tex.  210  (holding  that  a  quit- 
claim deed  by  one  of  all  his  interest  in  a 
community  estate  as  his  father's  heir  will  not 
convey  the  interest  inherited  from  his 
mother).  And  compare  Kennedy  v.  Farlev, 
82  Hun  (N.  Y.)  227,  31  N.  Y.  Suppl. 
274. 

60.  Porter  v.  Giltner,  12  S.  W.  1060,  11 
Kv  L.  Rep.  744;  Litchfield  v.  Cudworth,  15 
Pick.  (Mass.)  23;  Laughlin  v.  Tips,  8  Tex. 
Civ.  App.  649,  28  S.  W.  551 ;  Balch  v.  Arnold. 
9  Wyo.  17,  59  Pac.  434. 

A  statutory  provision  that  a  deed  which 
purports  to  "  convey  and  warrant  "  the  prem- 
ises described  shall  be  effective  "  to  transfer 
all  the  right,  title,  claim,  and  possession  of 
the  grantor  "  is  construed  as  applying,  only 
when  an  intent  to  convey  a  less  estate  is  not 
actually  expressed  in  the  deed.  Hart  i'. 
Gardner,  74  Miss.  153,  20  So.  877. 

Operating  only  as  quitclaim. —  A  deed, 
however,  of  all  the  grantor's  "  right,  title, 
claim,  and  interest "  with  a  recital  therein 
that  the  grantor  forever  quitclaims  all  his 
claim  and  interest  in  the  land  described  is  to 
be  construed  as  a  quitclaim  deed.  Shepard 
V.  Hunsaeker,  1  Tex.  Unrep.  Gas.  578.  And 
it  has  also  been  decided  that  where  one  who 
sells  a  rract  of  land  sells  also  his  "  entire 
interest "  in  all  improvements  on  adjacent 
public  land,  he  only  gives  to  the  vendee  a 
quitclaim  deed  of  his  interest  in  such  im- 
provements. McLeroy  v.  Duckworth,  13  La. 
Ann.  410. 

61.  California. —  Cullen  v.  Sprigg,  83  Cal. 
56,  23  Pac.  222;  Hartman  v.  Reed,  50  Cal. 
485. 

/M^iawfl.— Warthen  v.  Siefert,  139  Ind.  233, 
38  K  E.  464. 

Mississippi. —  Hodge  v.  Bennett,  78  Miss. 
868,  29  So.  766,  84  Am.  St.  Rep.  652. 

Missouri. —  Pipkin  v.  Allen,  29  Mo.  229. 

Texas. —  Linnartz  v.  McCulloch,  (Civ.  App. 
1893)  27  S.  W.  279;  Slack  v.  Dawes,  3  Tex. 
Civ.  App.  520,  22  S.  W.  1053. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  388. 

A  deed  by  a  tenant  in  common  of  a  num- 
ber of  acres  in  common  in  a  ti-aet,  which  is 
less  than  his  whole  share,  has  been  held  to 
operate  a  conveyance  of  a  proportionate 
share,  the  whole  number  of  acrea  in  the  tract 
being  ascertained.  Great  Falls  Co.  v.  Worster, 
15  N.  H.  412. 

A  deed  reserving  to  the  grantor  the  im- 
provement of  half  of  the  premises  with  neces- 
sary wood  for  family  use  during  his  life  and 
that  of  his  wife  will  pass  one  moiety  to  the 


use  of  the  grantee  and  his  heirs  and  the  other 
to  the  use  of  the  grantor  and  his  wife  for 
their  lives  with  remainder  in  fee  to  the 
grantee  and  his  heirs.  Emery  v.  Chase,  5 
Me.  232. 

If  the  grantee  may  elect,  under  the  terms 
of  the  deed  to  him,  out  of  what  part  of  the 
tract  he  will  take  the  part  or  quantity  con- 
vej'ed  to  him  he  thereby  acquires  an  equity 
to  such  part  or  quantity  to  be  designated  by 
him,  and  until  he  has  so  designated  he  has 
no  title  to  any  specific  tract.  Dull  v.  Blum, 
68  Tex.  209,  4  S.  W.  489. 

Where  a  conveyance  is  made  to  partners 
jointly  of  real  estate  upon  which  they,  hold- 
ing unequal  interests,  have  foreclosed  a  mort- 
gage and  bid  in  the  property,  and  their  re- 
spective interests  are  not  designated  in  the 
conveyance,  it  has  been  decided  that  a  deed 
by  the  executor  of  the  one  holding  the  greater 
interest  will  pass  the  legal  title  to  one-half 
the  land  and  the  equitable  title  to  the  addi- 
tional intjrest  held  by  the  testator.  Putnam 

Dobbins,  38  111.  394. 

62.  California. —  Wallace  v.  Miller,  52  Cal. 
655;  Schenk  v.  Evoy,  24  Cal.  104;  Lick  v. 
O'Donnell,  3  Cal.  59,  58  Am.  Dec.  383. 

Massachusetts. —  Small  v.  Jenkins,  16  Gray 
155;  Jewctt  v.  Foster,  14  Gray  495;  Gibbs  r. 
Swift,  12  Cush.  393 ;  Adams  v.  Frothingham, 
3  Mass.  352,  3  Am.  Dec.  15. 

Mississippi. —  Hodge  v.  Bennett,  78  Miss. 
868,  29  So.  766,  84  Am.  St.  Rep.  652. 

Missouri. —  McCaul  v.  Kilpatrick,  46  Mo. 
434. 

Pennsylvania.— Uronson  v.  Lane,  91  Pa.  St. 
153. 

Texas.—  Dohoney  v.  Wo  mack,  1  Tex.  Civ. 
App.  354,  19  S.  W.  883,  20  S.  W.  950';  Black- 
burn V.  McDonald,  1  Tex.  Unrep.  Cas.  355. 

Virginia. —  Buchanan  v.  King,  22  Gratt. 
414. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  388. 

A  tenancy  in  common  is  not  created  where 
the  land  can  be  identified.  Wheeler  v.  Ladd, 
40  Ark.  108 ;  Bailey  v.  Knapp,  79  Me.  205,  9 
Atl.  356;  Smith  v.  Powers,  15  N.  H.  546.  See 
also  Webster  v.  Atkinson,  4  N.  H.  21 ;  Clapp 
V.  Beardsley,  1  Vt.  151. 

Conveyance  to  one  grantee  of  the  western 
half  and  to  another  of  the  eastern  half  of  a 
tract  of  land  does  not  make  them  tenants  in 
common,  where  by  the  deed  to  one  of  them 
the  specific  part  conveyed  to  him  can  be 
located  by  finding  the  adjacent  boundaries 
called  for  in  the  deed  to  him.  Ricks  v.  Pope, 
129  N.  C.  52,  39  S.  E.  638. 

[V,  C,  2,  b.  (IV)] 
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(v)  Conveyance  TN  Form  of  Lease.  An  instrument  in  tlie  form  of  a  lea«e 
may  operate  as  a  conyeyance  in  fee.''" 

'(vi)  Grant  of  U/oht  of  Oo(iupanoy.  A  deed  of  gift  to  one  witlj  a  provi- 
sion  tiiat  anotlier  siiall  have  tiie  right  to  occupy  the  pi'omises  and  to  receive  the 
rents,  issues,  and  profits  of  the  land  will  give  to  the  latter  a  legal  title  entitling 
him  to  possession.*^ 

e.  Interest  Acquired  Where  Grantor  Has  Distinct  Title  or  Interests — (i)  Is 

General.  Wliere  a  grantor  possesses  distinct  interests  in  the  property  described 
and  there  is  nothing  in  the  deed  to  indicate  that  his  entire  interest  was  not  con- 
veyed, but  on  the  other  hand  an  intention  to  convey  wliatever  interest  lie  had  in 
the  property  inay  be  gathered  fi-om  the  instrument,  it  should  be  construed  in 
accordance  with  that  intention.'"  Again  the  right  of  a  grantee  is  declared  to  be 
co-extensive  with  that  of  the  grantor,''"  and  it  is  decided  that  where  the  latter  under 
a  will  had  a  right  in  equity  to  contribution  from  his  co-devisees  for  the  vahie  of 
the  land  devised  to  and  granted  by  liim,  such  equity  passes  to  his  grantee."'^  But 
a  court  cannot  give  to  a  deed  a  more  extended  operation  tlian  the  legal  import  of 
the  words  authorize."^ 

(n)  Deed  Given  in  Eerresentative  or  Official  Capacity — (a)  In 
General.  Generally  speaking  deeds  executed  by  persons  in  their  official  or 
representative  capacities  will  pass  title  to  the  property  and  bind  those  whom  they 
represent  in  the  same  manner  as  if  the  deeds  had  been  made,  executed,  and 
delivered  by  the  latter."^    And  the  legal  estate  of  a  trustee  will  not  pass  by  a 


63.  Krider  v.  Lafferty,  1  Whart.  (Pa.) 
303.  See  Fritz  v.  Menges,  179  Pa.  St.  122,  36 
Atl.  213;  Auman  f.  Auman,  21  Pa.  St. 
343. 

A  lease  to  continue  "  as  long  as  wood  grows 
or  water  runs "  and  containing  a  warranty 
will  so  operate.    Stevens  v.  Dewing,  2  Vt.  411. 

An  estate  in  freehold  but  not  of  inherit- 
ance is  created  by  an  instrument  purporting 
to  be  a  lease  to  a  man  and  his  wife  of  land 
during  their  lives.  Olcott  x.  Dunklee,  16  Vt. 
478. 

64.  Bro\TO  v.  Brown,  68  Ala.  114.  But 
see  Chappel  v.  Row,  9  Pa.  St.  72  (holding 
that  where  in  such  a  case  possession  of  the 
land  as  a  home  and  residence  is  given  to  an- 
other, the  latter  has  no  right  to  alienate  the 
possession,  and  that  upon  his  ceasing  to  oc- 
cupj'  the  land  the  grantor  may  recover  pos- 
session) ;  Olcott  V.  Dunklee,  16  Vt.  478  (hold- 
ing that  'a'here  land  is  conveyed  to  another,  it 
being  provided  that  the  grantor  shall  retain 
possession  and  supply  plaintiff'  with  certain 
produce  every  year,  the  right  of  occupation 
by  the  grantor  is  only  to  be  considered  as  an 
incident  to  the  performance  of  his  covenant 
to  supply  produce). 

65.  Duggins  v.  Craig,  22  S.  W.  .5.58,  15 
Ky.  Jj.  ;iep.  124;  Miner's  Appeal,  61  Pa.  St. 
283 ;  .lohnson  v.  Webster,  4  DeG.  M.  &  G.  474, 
3  Eq.  Rop.  99,  1  Jur.  N.  S.  145.  24  L.  J.  Ch. 
300,  3  Wklv.  Ro]).  84,  53  Eng.  Cli.  371  ;  Drew 
V.  Norbni'v",  9  Ir.  Eq.  171,  524.  3  ,1.  &  L.  2(;7. 
See  also  Roi)inson  r.  (Jotihl,  30  Iowa  185; 
Dodge  V.  Nicliols,  5  yXllen  (Mass.)  548. 

A  mistake  in  reference  to  the  mode  of  de- 
riving title  is  iniinatcvial  where  the  words  of 
tlie  deed  arc  broiul  enougli  to  transfer  such 
title  nf)  rfiiH;tnr  liow  it  was  derived.  Kendall 
V.  Stoker,  45  N.  f!,  207.  (■ompdra  Lazarus 
V.  Vail  Slyke,  (Tex.  Civ.  Apji.  1897)  39  S.  W. 
123. 

[V.  C,  2,  b.  fv) 


66.  Where  an  interest  in  land  and  a  power 
to  sell  e.xists  in  the  same  person  who  makes 
a  conveyance  proper  to  convey  his  interest  and 
also  to  execute  his  power,  the  instrument  will 
be  construed  as  a  conveyance  of  his  interest 
and  not  ,':s  an  execution  of  the  power.  Bell 
Twilight,  22  N.  H.  500.  See  Dunning  v.  Van- 
dusen,  47  Ind.  423,  17  Am.  Rep.  709. 

67.  McClanahan  v.  Kennedy,  1  J.  J.  Marsh. 
(Ky.)  332. 

68.  Mayo  v.  Feaster,  2  McCord  Eq.  ( S.  C.) 
137. 

A  deed  of  bargain  and  sale  by  a  lessee  who 

holds  for  a  term  of  ,years  is  construed  as  con- 
veying only  the  legal  estate  for  such  term, 
although  he  had  an  equitable  title  at  the 
time  to  ihe  reversion.  Litle  v.  Ott,  15  Fed. 
Cas.  No.  8,389,  3  Cranch  C.  C.  416. 

A  right,  appurtenant  to  other  land,  which 
was  derived  by  one  of  several  grantors  by  a 
prior  and  independent  title,  to  maintain  a 
dam  and  reversion  on  the  land  granted,  for 
the  support  of  a  mill  on  such  other  land, 
does  not  pass.  Kendall  v.  Brown,  7  Gray 
(Mass.)  210. 

69.  See  cases  cited  infra,  this  and  suc- 
ceeding notes. 

A  covenant  of  warranty  in  a  deed  by  a 
commissioner  in  pursuance  of  a  decree  will 
bind  the  grantor  and  his  heirs  as  effectually 
as  his  own  deed.  Doe  v.  Moore,  1  Dana  (Kv.) 
57. 

A  deed  by  one  "  as  President "  of  all  the 

estate  of  the  party  of  the  first  part  ''  and  of 
his  constituents"  and  signed  by  him  "a^ 
President  "  will  operate  as  a  conveyance  of 
both  his  own  and  the  eompanv's  interest. 
Vilas  r.  Reynolds,  G  Wis.  214. 

A  deed  executed  by  a  person,  as  collector, 
of  his  own  land,  will  ])ass  the  ))roper(y  to  :i 
lioiKi  fide  purchnser,  although  sold  as  another's 
Brown     Wheeler,  1  Root  (Conn.)  230. 
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deed  wliicli  purports  only  to  convey  all  the  right,  title,  and  interest  of  the  cestui 
que  trust  therein.™ 

(b)  By  Personal  Representatives?^  The  personal  rights  of  the  administrator 
to  land  of  a  decedent  will  not  pass  by  a  deed  by  him  upon  a  sale  of  such  land 
under  order  of  a  probate  court,''^  such  deed  operating  only  to  convey  the  interest 
of  the  decedentJ*  A  conveyance,  hovs^ever,  of  land  by  one  both  as  executrix  and 
individually,  with  a  warranty  in  both  capacities,  will  pass  both  her  individual  and 
representative  interest ;  ''^  but  if  a  conveyance  is  executed  by  her,  as  administratrix 
or  executrix,  of  land,  pursuant  to  a  sale  under  order  of  court,  it  has  been  deter- 
mined that  she  is  not  tliereby  precluded  from  claiming  dowser.'''' 

d.  Deed  Purporting  to  Convey  Estate  Other  Than  Grantor  Possesses  — 
(i)  Yalibity  and  Effect  in  General.  A  deed  which  purports  to  convey  a 
greater  estate  than  the  grantor  has  will  be  void  only  as  to  the  excess,  and  will  be 
construed  as  a  conveyance  of  that  which  it  was  in  his  power  to  convey.''^  And 


A  deed  executed  by  one  who  enters  into 
covenants  in  several  distinct  capacities,  where 
he  has  authority  so  to  do,  will  convey  the 
estate  of  those  he  represents  in  the  same 
manner  as  if  a  separate  deed  had  been  given 
by  him  in  each  capacity.  Lithgow  v.  Kav- 
enagh,  9  Mass.  161. 

If  a  second  mortgagee,  who  is  also  a  co- 
assignee  in  bankruptcy,  makes  a  quitclaim 
deed  of  the  property  to  a  third  person,  such 
third  person  takes  only  the  rights  of  the  sec- 
ond mortgagee,  and  the  equity  of  redemption 
remains  in  the  assignee  in  bankruptcy. 
Southwick  V.  Atlantic  F.,  etc.,  Ins.  Co.,  133 
Mass.  457. 

70.  Titcomb  v.  Currier,  4  Cush.  (Mass.)  591. 
But  compare  Bayer  v.  Cocherill,  3  Kan.  282, 
holding  that  where  one  to  whom  lands  were 
deeded  as  trustee  for  another  executes  a  deed 
which  he  signs  individually,  and  which  in 
the  body  purports  to  be  by  him  as  trustee, 
whatever  title,  interest,  or  claim  legal  or 
equitable  he  has  will  pass  thereby  to  his 
grantee.  And  see  Faussett  v.  Carpenter,  2 
Dow.  &  01.  232,  6  Eng.  Reprint  715,  5  Bligh 
N.  S.  75,  5  Eng.  Reprint  241 ;  and,  generally. 
Trusts. 

71.  See,  generally.  Executors  and  Ad- 
ministrators. 

72.  A  deed,  not  authorized  by  the  probate 
court,  where  executed  by  an  administrator 
who  is  sole  heir  of  his  intestate,  although 
ineffectual  to  pass  the  legal  title,  may  pass 
an  equitable  title  which  the  administrator 
could  not  forfeit  by  giving  a  subsequent  mort- 
gage. Wilson  V.  Morrell,  5  Wash.  654,  32 
Pac.  733. 

73.  Dickerson  v.  Campbell,  32  Mo.  544. 
The  title  of  the  decedent  as  it  exists  is 

only  sold  by  the  administrator  and  a  war- 
ranty by  him  would  probably  only  bind  him 
individually.  Mellen  v.  Boarman,  13  Sm. 
&  M.  (Miss.)  100. 

Where  one  who  is  both  administrator  and 
devisee  executes  a  deed  which  fails  to  recite 
that  it  was  executed  by  him  in  his  represen- 
tative capacity,  such  deed  will  vest  in  the 
grantee  only  the  interest  of  the  administrator 
as  devisee.  Cohea  v.  Hemingway,  71  Miss.  22, 
14  So.  734,  42  Am.  St.  Rep.  449. 

Qualifications  of  rule. —  All  the  interest  of 
the  grantor  has  been  held  to  pass  where  the 
[42] 


only  indication  that  he  acted  as  executor  is 
the  signature  "  A,  Executor  for  C,  Deceased." 
Mills  V.  Herndon,  60  Tex.  353.  And  it  has 
been  decided  that  where  a  mortgagor  who  has 
been  appointed  executor  of  the  mortgagee 
executes  a  deed  of  the  mortgaged  land,  with 
covenants  of  warranty,  the  whole  estate  will 
pass  to  the  grantee,  discharged  of  all  encum- 
brances. Ritchie  v.  Williams,  11  Mass.  50. 
So  where  a  deed  executed  by  one  who  has  the 
legal  title  purports  to  convey  the  land,  the 
grantor  will  be  estopped  to  deny  that  the 
title  passes,  although  he  professes  to  execute 
the  deed  as  administrator  of  one  who  pos- 
sessed no  title  and  of  whose  estate  he  has  no 
legal  administration.  Brown  v.  Edson,  23 
Vt.  435. 

74.  Churchill  v.  Bee,  66  Ga.  621.  See 
Bauer  v.  Schmelcher,  5  N.  Y.  Suppl.  423 ; 
Henderson  v.  Lindley,  75  Tex.  185,  12  S.  W. 
979;  O'Brien  v.  Brice,  21  W.  Va.  704. 

A  deed  by  an  executrix  without  authority, 
executed  bj  her  both  as  executrix  and  in  her 
individual  capacity,  will  pass  her  interest, 
although  not  that  of  other  devisees.  Morri- 
son V.  Bowman,  29  Cal.  337. 

Description  of  grantor  as  executrix  may  be 
mere  matter  of  description  to  identify  the  in- 
dividual named  and  not  as  a  limitation  upon 
the  estate  conveyed.  Norris  v.  Harris,  15  Cal. 
226. 

75.  Short  V.  Galbreath,  128  111.  214,  21 
N.  E.  217;  Wright  v.  De  Groff,  14  Mich.  164; 
Sip  V.  Lawback,  17  N.  J.  L.  442;  Shurtz  v. 
Thomas,  8  Pa.  St.  359.  But  see  Magee  v. 
Mellon,  23  Miss.  585. 

76.  Connecticut. —  Law  v.  Hempstead,  10 
Conn.  23;  Martin  v.  Sterling,  1  Root  210. 

'New  Hampshire. —  Graves  v.  Amoekeag 
Mfg.  Co.,  44  N.  H.  462. 

North  Carolina. —  Judge  v.  Houston,  34 
N.  C.  108. 

Tennessee. — Richards  v.  Ewing,  11  Humphr. 
327. 

Texas. —  Stephens  v.  Hewett,  22  Tex.  Civ. 
App.  303,  54  S.  W.  301. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  408. 

A  deed  by  a  life-tenant  purporting  to  con- 
vey the  fee  will  pass  the  life-estate. 

Alabama. —  Smith  v.  Cooper,  59  Ala.  494. 

Massachusetts. —  Hurd  v.  Gushing,  7  Pick. 
169. 
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where  tlie  interest  of  a  tenant  in  cornnaon  in  land  is  conveyed  by  a  deed  which 
purports  to  convey  the  entire  interest  therein,  and  a  subsequent  conveyance  by 
metes  and  bounds  of  portions  of  sncli  tract  is  made  by  that  grantee  to  otbers  by 
deeds  purporting  to  convey  the  entire  interest,  it  is  decided  tiiat  the  latter  will 
take  proportionate  shares  of  the  individual  interest  of  the  original  tenant  in  com- 
mon." But  a  conveyance  by  one  who  is  only  heir  apparent  to  the  property  con- 
veyed is  held  to  pass  no  title.''* 

(ii)  Conveyance  of  Contingent,  Expectant,  or  Jjefeahjisle  Estate. 
One  who  is  the  owner  of  an  expectant  or  contingent  estate  may  by  an  absolute 
conveyance  pass  such  interest  to  the  grantee.™  Again  where  the  estate  of  the 
grantor  is  defeasible  by  his  death  without  heirs  of  his  body,  his  grantee  will  only 
be  vested  with  a  defeasible  estate  which  is  terminated  by  the  death  of  the  grantor 
without  such  heii-s.™ 

3.  Designation  of  Parties  and  Successors  in  Interest  as  Affecting  Estate 
Created  and  Person  Entitled  Thereto  —  a.  Application  of  Rule  in  Shelley's  Case.*' 
The  rule  in  Shelley's  case  was  brought  to  America  as  a  part  of  the  common  law 
and  was  recognized  and  enforced  by  the  judicial  tribunals  of  the  older  states.*^ 


Missouri. —  Foote  v.  Sanders,  72  Mo.  616. 

Neio  .Jersey. —  Middleton  v.  Dougherty,  46 
N.  J.  L.  350. 

New  York. —  Jackson  v.  Maneius,  2  Wend. 
357 ;  Sinclair  v.  Jackson,  8  Cow.  543. 

Pennsylvania.—  Cresswell  v.  Grumbling,  15 
Wkly.  Notes  Cas.  93. 

Tennessee. —  McCorry  v.  King,  3  Humphr. 
267,  39  Am.  Dec.  165. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  408. 

If,  however,  the  life-tenant  is  an  heir  of 
the  reversioner  it  is  decided  that  the  grantee 
will  take  the  fee.  Wilson  v.  Watkins,  48 
S.  C.  341,  26  S.  E.  663. 

A  deed  by  a  lessee  purporting  to  convey 
the  fee  will  convey  the  leasehold  interest. 
Mt.  Washington  Hotel  Co.  v.  Marsh,  63  N.  H. 
230. 

A  deed  by  one  who  has  by  a  prior  deed 
conveyed  the  legal  title  in  trust  will  convey 
only  the  equity  of  redemption  until  such 
prior  deed  is  released.  Southern  Bldg.,  etc.. 
Assoc.  V.  Page,  46  W.  Va.  302,  33  S.  E.  336. 

A  warranty  in  fee  by  one  who  has  only  a 
life-estate  in  the  land  conveyed,  which  by 
the  terms  of  the  deed  to  him  is  to  go  "  to  the 
heirs  of  his  body  "  after  his  death,  or  if  he 
dies  without  heirs  then  to  another,  will  not 
bar  or  rebut  the  claim  of  an  heir  who  took 
by  purchase  and  not  by  descent.  Moore  v. 
Parker,  34  N.  C.  123. 

General  words  should  be  restricted  to  what 
the  grantor  has  power  to  convey.  Booth  v. 
Alcock,  L.  E.  8  Ch.  663,  42  L.  J.  Ch.  557,  29 
L.  T.  Rep.  N.  S.  231,  21  Wkly.  Rep.  743. 

Where  a  deed  by  mistake  includes  lands 
which  are  no  part  of  the  property  actually 
purcliascd,  tlie  fact  that  the  vendors  have  no 
title  thereto  does  not  furnish  the  vendee  with 
any  e(niit  v  to  have  the  contract  rescinded. 
Biith'r      Miller,  15  R.  Mon.  (Ky.)  017. 

Where  a  joint  deed  is  made  by  two  grant- 
ors of  a  tract  of  land  which  is  owned  by  one 
of  tlieni  in  severalty,  the  land  will  pass  by 
tlie  deed,  if  such  appears  to  liav(!  been  the 
intention  of  tlu^  j)arties.  Vose  v.  Bradstreet, 
27  Me.  156. 

Where  land  is  bought  by  a  person  subject 
to  an  encumbrance  wliich  he  assumes  to  pay, 
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his  interest  acquired  being  a  conditional  es- 
tate, no  greater  or  different  interest  will  pass 
by  a  conveyance  thereof.  Bacon  v.  Hunting- 
ton, 14  Conn.  92. 

A  statute  that  under  such  a  deed  an  after- 
acquired  interest  will  inure  to  the  benefit  of 
the  grantee  does  not  apply  in  the  case  of  a 
quitclaim  deed,  since  the  grantee  under  such 
a  deed  takes  only  the  grantor's  existing  in- 
terest. Troxell  v.  Stevens,  57  Nebr.  329,  77 
N.  W.  781. 

77.  Garret  v.  Weinberg,  43  S.  C.  36,  20 
S.  E.  756. 

78.  Davis  v.  Hayden,  9  Mass.  514. 

79.  Tooley  v.  Dibble,  2  Hill  (N.  Y.)  641; 
Fortescue  v.  Satterthwaite,  23  N.  C.  566; 
Hale  V.  Hollon,  14  Tex.  Civ.  App.  96,  35 
S.  W.  843,  36  S.  W.  288.  Compare  Hart  v. 
Gregg,  32  Ohio  St.  502,  where  it  is  decided 
that  a  conveyance  by  a  son  of  expectancy  in 
land  o^vned  by  his  father,  and  which  would 
descend  to  him  if  his  father  should  die  intes- 
tate before  him,  cannot  operate  to  defeat  the 
grantor's  title  afterward  acquired  by  descent, 
except  by  way  of  legal  or  equitable  estoppel. 

Assignment  of  possibilities  and  expectancies 
.see  Assignments,  4  Cyc.  15. 

But  an  estate  in  expectancy  is  not  created 
in  a  grantee  by  the  use  of  the  words  "  as 
well  in  possession  as  in  expectancy"  where 
a  title  in  fee  simple  to  an  undivided  interest 
was  the  only  estate  owned  by  the  grantor. 
Penton  v.  Miller,  108  Mich.  246,  65  N.  W. 
966. 

80.  Fenton  r.  Miller,  108  Mich.  246,  65 
N.  W.  966;  Tomlinson  v.  Nickell,  24  W.  Va. 
148. 

81.  Rule  in  Shelley's  case  generally  see  Es- 
tates. 

82.  Turman  v.  White,  14  B.  Mon.  (Ky.) 
560. 

Decisions  recognizing  rule  as  in  force  see 
the  following  cases: 

Indiana.- —  Fountain  County  Coal,  etc.,  Co. 
V.  Becklcheimer,  102  Ind.  70,  1  N.  E.  202,  52 
Am.  Rep.  645. 

Maryland. —  Thomas  V.  Higgins,  47  Md. 
439 ;  Ware  V.  Richardson,  3  Md.  505,  56  Am. 
Dee.  702. 
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This  rule  is  declared  to  apply  alike  to  equitable  and  to  legal  estates.*'  But  it  has 
been  decided  that  it  operates  simply  upon  the  words  of  inheritance  and  does  not 
affect  the  rules  for  determining  the  quantity  of  the  estate  conveyed,  whether  a  fee 
simple  or  a  fee  tail.^ 

b.  Meaning  and  Effect  of  Use  of  Word  "  Heirs  "  —  (i)  In  General.  The 
word  "heirs"  without  explanatory  or  qualifying  words  is  generally  construed  as 
a  word  of  limitation,  and  a  deed  of  property  to  a  person  specified  and  his  heirs 
will  be  construed  as  conveying  the  fee  to  such  person.^^    An  exception  exists, 


Massachusetts. —  Davis  v.  Hayden,  9  Mass. 
514. 

Missouri. —  Muldrow  v.  White,  67  Mo.  470. 

North  Carolina. — Dawson  v.  Quinnerly,  118 
N.  C.  188,  24  S.  E.  483. 

Ohio. —  Mack  Champion,  11  Ohio  Dec. 
(Reprint)  327,  26  Cine.  L.  Bui.  113. 

South  Carolina. —  Kennedy  v.  Colclough,  67 
S.  C.  lis,  45  S.  E.  139. 

Tennessee. —  Polk  v.  Faris,  9  Yerg.  209,  30 
Am.  Dec.  400. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  413. 

Statutory  provisions  in  regard  to  rule  con- 
strued see  the  following  eases: 

Arkansas. —  Hardage  v.  Stroop,  58  Ark. 
303,  24  S.  W.  490. 

Missouri. —  Tesson  v.  Newman,  62  Mo.  198. 

North  Carolina. —  Starnes  v.  Hill,  112  N.C. 
1.  16  S.  E.  1011,  22  L.  R.  A.  598. 

South  Carolina. —  Fields  v.  Watson,  23 
S.  C.  42. 

Virginia. —  Taylor  v.  Cleary,  29  Gratt.  448. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  413. 

Where  this  rule  applies  to  a  deed  creating 
a  trust  and  the  property  is  sold  on  applica- 
tion of  the  beneficiaries  and  the  proceeds 
invested  in  other  property  which  is  conveyed 
to  the  trustee  under  the  same  conditions  as 
the  original  trust  deed  contained,  the  rule 
will  also  apply  to  the  new  deed  as  though  it 
had  not  been  interrupted.  Brown  v.  Wads- 
worth,  32  N.  Y.  App.  Div.  423,  53  N.  Y. 
Suppl.  215. 

83.  BrovTi  V.  Renshaw,  57  Md.  67;  Crox- 
all  V.  Sherrerd,  5  Wall.  (U.  S.)  268,  18  L.  ed. 
572. 

A  condition  of  the  application  of  the  rule 

is  held  to  be  that  the  estate  for  life  and  the 
subsequent  limitation  must  be  both  of  the 
same  nature  —  that  is  both  legal  or  both 
equitable.  Crosby  v.  Davis,  2  Pa.  L.  J.  Rep. 
403,  4  Pa.  L.  J.  193.  See  Brown  v.  Wads- 
worth,  168  N.  Y.  225,  61  N.  E.  250. 

84.  Lehndorf  v.  Cope,  122  111.  317,  13  N.  E. 
505.  Compare  vStephenson  v.  Hagan,  15  B. 
Hon.  (Ky.)  282. 

As  this  rule  operates  to  defeat  the  inten- 
tion it  should  be  confined  to  the  cases  lit- 
erallv  within  it.  Crosby  v.  Davis,  2  Pa. 
L.  J."  Rep.  40-3,  4  Pa.  L.  J.  193.  But  the  rule 
will  prevail  over  the  clearly  expressed  inten- 
tion of  the  grantor.  Davis  v.  Sturgeon,  198 
111.  520,  64  N.  E.  1016;  Kirby  v.  Brownlee,  13 
Ohio  Cir.  Ct.  86. 

The  rule  enlarges  the  estate  of  the  first 
taker  only  when  his  heirs  general  or  the 
heirs  of  his  body  are  the  objects  of  the  lim- 
itation and  when  they  take  by  descent  from 
him  and  not  as  purchasers  under  a  deed. 


Williamson  v.  Mason,  23  Ala.  488.  See  Tay- 
lor V.  Cleary,  29  Gratt.  (Va.)  448. 

85.  AZa6ama.—- Couch  v.  Anderson,  26  Ala. 
076. 

California. —  Brenham  i".  Davidson,  51  Cal. 
352. 

Connecticut. —  Macumber  v.  Bradley,  28 
Conn.  445. 

Georgia. —  Varner  v.  Boynton,  46  Ga.  508. 

Illinois. —  Riggin  v.  Love,  72  111.  553. 

Indiana. —  Hull  v.  Beals,  23  Ind.  25. 

Kentucky. —  Lane  v.  Lane,  106  Ky.  530,  50 
S.  W.  857,  21  Ky.  L.  Rep.  9;  Pritchard  v. 
James,  93  Ky.  306,  20  S.  W.  216,  14  Ky.  L. 
Rep.  243 ;  Chenault  v.  Chenault,  56  S.  W.  728, 
22  Ky.  L.  Rep.  122. 

Maine. —  Deering  v.  Long  Wharf,  25  Me. 
51. 

Maryland. —  Nevin  v.  Gillespie,  56  Md.  320. 
Massachusetts. —  Knowlden  v.  Leavitt,  121 
Mass.  307. 

Missouri. —  Meicier  v.  Missouri  River,  etc., 
R.  Co.,  54  Mo.  506. 

New  J ersey .-— Bruere  v.  Bruere,  35  N.  J. 
Eq.  432. 

North  Carolina. —  Tucker  v.  Williams,  117 
N.  C.  119,  23  S.  E.  90;  Cutlar  v.  Cutlar,  3 
N.  C.  154. 

Pennsylvania. —  Pratt  v.  MeCawley,  20  Pa. 
St.  264;  Charles'  Appeal,  2  Pennyp.  164,  13 
Wkly.  Notes  Cas.  89;  Crosby  v.  Davis,  2  Pa. 
L.  J.  Rep.  403,  4  Pa.  L.  J.  193. 

South  Carolina. —  Glenn  v.  Jamison,  48 
S.  C.  316,  26  S.  E.  677. 

United  States. —  Brown  r.  Schoonmaker,  4 
Fed.  Cas.  No.  2,029. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  416. 

In  a  deed  to  a  daughter  for  life  and  then  to 
the  grantor's  own  right  heirs  in  case  of  her 
death  without  children,  it  has  been  held  that 
those  '■  heirs  "  were  to  be  ascertained  at  the 
donor's  death  and  not  at  the  donee's.  Harris 
V.  McLaran,  30  Miss.  533. 

A  deed  to  a  grantee  for  life  with  remainder 
to  husband  and  in  case  of  his  death  before 
the  death  of  his  wife  then  to  his  heirs  at 
law  operates  to  create  a  life-estate  in  the 
wife,  with  remainder  in  the  husband  in  fee. 
Riggin  V.  Love,  72  111.  553.  See  Pratt  v. 
McCawley,  20  Pa.  St.  264. 

A  marriage  settlement  of  property  upon  a 
wife  for  life,  the  remainder  to  the  husband 
for  life,  and  the  remainder  to  the  heirs  gen- 
eral of  the  husband  has  been  construed  as 
giving  the  husband  a  vested  remainder  in  fee. 
Varner  v.  Boynton,  46  Ga.  508. 

A  quitclaim  deed  to  grantors  by  grantees 
to  whom  a  li^e-estate  was  granted  with  re- 
mainder to  the  heirs  of  one  of  the  grantees 
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however,  where  a  grantor  annexes  words  of  explanation  to  the  word  "heirs" 
indicating  that  lie  meant  to  use  the  term  in  a  quahfied  Berise,  as  deHO'rqjfAo  per- 
sonarum  or  as  a  particular  designation  of  certain  individnals,  and  that  they  and 
not  the  ancestor  were  to  be  the  points  or  term/ini  from  which  the  succession  to 
the  estate  were  to  emanate  or  take  its  start,  iti  whicli  case  the  word  may  betreatcfl 
as  a  term  of  purchase  and  not  of  limitation.*^"  So  the  word  "  heirs"  may  be  con- 
strued as  meaning  children,  where  an  intention  to  that  effect  is  clearly  shown  by 
the  instrument.*'''  And  "  heirs  "  of  the  grantor  and  his  wife  may  be  construed  to 
mean  the  issue  of  the  grantor  and  his  wife  and  not  the  heirs  of  each.*^ 

(ii)  Pabticular  Limitation  to  Heirs  —  (a)  In  (J-rmbt  to  One  For  Tvlfe. 
The  rule  that  the  word  "heirs"  is  to  be  construed  as  a  word  of  limitation  applies 
in  the  case  of  a  grant  to  one  for  life  and  then  to  his  heirs,  and  the  fee  will  vest 
in  the  first  grantee,*"*  except  so  far  as  the  application  of  this  rule  may  be  modified 


reinvests  the  entire  estate  in  the  grantors. 
Hull  V.  Beals,  23  Ind.  25.  Compwre  Nevin  v. 
Gillespie,  56  Md.  320. 

The  grant  of  a  right  to  the  use  of  land  is 
in  the  nature  of  an  easement  or  franchise, 
and  the  use  of  the  word  "  heirs  "  in  a  grant 
of  such  a  right  to  a  person  and  his  heirs 
will  not  convey  the  fee,  althougn  the  enjoy- 
ment of  such  right  may  require  the  perma- 
nent and  exclusive  use  of  the  land  out  of 
which  it  is  granted.  Munro  v.  Meech,  94 
Mich.  596,  54  N.  W.  290.  Such  a  grant  of  a 
railroad  right  of  way  does  not  convey  the 
fee.  Jones  v.  Van  Bochove,  103  Mich.  98,  61 
N.  W.  342.  But  see  Ballard  v.  Louisville, 
etc.,  R.  Co.,  5  S.  W.  484,  9  Ky.  L.  Rep.  523. 

86.  Maryland. — Ware  v.  Richardson,  3  Md. 
505,  56  Am.  Dec.  762. 

'Nexo  York. —  Heath  v.  Hewitt,  49  Hun  12, 
1  N.  Y.  Suppl.  492;  Rivard  v.  Gisenhof,  35 
Hun  247;  Wood  v.  Taylor,  9  Misc.  640,  30 
N.  Y.  Suppl.  433. 

North  Carolinaa. —  Starnes  v.  Hill,  112 
N.  C.  1,  16  S.  E.  1011,  22  L.  R.  A.  598. 

Ohio. —  Williams  v.  Mears,  2  Disn.  604,  4 
Wkly.  L.  Gaz.  293. 

Pennsylvania. —  Warn  v.  Brown,  102  Pa. 
St.  347. 

Vermont. —  Thompson  ??.  Carl,  51  Vt.  408. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  416  et  seq. 

A  grant  to  one  and  "her  heirs  and  assigns 
forever  during  her  life"  to  have  and  to  hold 
to  the  grantee  and  her  heirs  and  assigns 
forever  is  held  to  convey  only  a  life-estate  to 
the  grantee  and  her  heirs.  Moss  v.  Hunter, 
6  Ky.  L.  Rep.  684.  Compare  Cook  v.  Sinna- 
mon,  47  111.  214. 

The  grantor  is  not  estopped  by  the  word 
"heirs"  from  disputing  that  the  conveyance 
passed  an  estate  in  fee.  Jordan  v.  Neece, 
36  fi.  C.  295,  15  S.  E.  202,  31  Am.  St.  Rep. 
869. 

87.  Alabama. —  Findley  v.  Hill,  133  Ala. 
229,  .32  So.  497. 

Indiwna. —  Tinder  v.  Tinder,  131  Ind.  381, 
30  N.  E.  1077. 

Ken  lucky. —  Tucker  «.  Tucker,  78  Ky.  503. 

Mifisouri. —  Cornelius  i:.  Smith,  55  Mo.  528. 

New  York.—  Ui'nth  v.  Hewitt,  127  N.  Y. 
160,  27  N.  K.  959,  24  Am.  St.  Rep.  438,  13 
L.  R.  A.  46  [affirming  49  Hun  12,  1  N.  Y. 
Suppl.  4921. 

Tennessee. —  Read  v.  Fite,  8  Humphr.  328; 
Hickman  v.  Quinn,  6  Yerg.  00. 
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See  16  Cent.  Dig.  tit.  "  Deeds,"  §  417. 

Where  so  construed  it  has  been  decided 
that  the  deed  takes  effect  at  once  a.s  a  present 
gift  (Grimes  v.  Orrand,  2  Heisk.  (Tenn.) 
298)  ;  and  that  the  children  take  a  beneficial 
interest  during  the  life  of  the  parent,  with 
remainder  at  his  death  (Twelves  v.  Nevill,  39 
Ala.  175)  ;  or  again  that  they  take  a  remain- 
der in  fee  (See  t.  Derr,  57  Mich.  369,  24 
N.  W.  108)  ;  or  are  entitled  to  immediate 
possession  as  tenants  in  common  (Brasing- 
ton  V.  Hanson,  149  Pa.  St.  289,  24  Atl.  344. 
See  Henderson  v.  Sawyer,  99  Ga.  234,  25 
S.  E.  312). 

"  Heirs "  will  not  be  construed  to  mean 
children  unless  there  is  something  from  the 
clear  expression  of  the  instrument  to  .show 
an  intention  to  have  it  so  construed.  Whit- 
aker  v.  Blair,  3  J.  J.  Marsh.  (Ky.)  236. 

"Heirs"  in  the  habendum  may  be  con- 
strued as  children,  where  it  is  apparent  from 
the  entire  deed  that  it  was  used  in  this  sense. 
Lee  Tucker,  56  Ga.  9;  Yarn  v.  Brown,  102 
Pa.  St.  347.  See  also  Hamilton  v.  Pitcher, 
53  Mo.  334. 

"  Bodily  heirs  "  construed  to  mean  children 
see  Wikle  v.  McGraw,  91  Ala.  631,  8  So.  341. 

"Joint  heirs  with  her  and  myself"  has 
been  construed  as  intending  to  show  what 
children  of  the  wife  take  after  her.  Broliar 
V.  Marquis,  80  Iowa  49,  45  N.  W.  395. 

88.  Beedy  r.  Finney,  118  Iowa  276,  91 
N.  W.  1069.  See  Atherton  v.  Roche,  192  111. 
252,  61  N.  E.  357,  55  L.  R.  A.  591. 

89.  Georgia. —  Wayne  r.  Lawrence,  58  Ga. 
15. 

Illinois.—  Brislain  v.  Wilson,  63  111.  173. 

Indiana.— Taxiej  v.  Fahnley,  126  Ind.  88, 
25  N.  E.  882. 

Massachusetts. — Bullard  v.  Goffe,  20  Pick. 
252. 

North  Carolina. —  Edgerton  v.  Aycock,  123 
N.  C.  134,  31  S.  E.  382;  Nichols  v.  Gladden, 
117  N.  C.  497,  23  S.  E.  459. 

Ohio. —  Continental  Mut.  L.  Ins.  Co.  v. 
Skinner,  4  Ohio  Cir.  Ct.  526;  Hess  v.  Lakin, 
7  Ohio  S.  &  C.  PI.  Dec.  300;  Jenkins  V.  Artz, 
C  Ohio  S.  &  C.  PI.  Dec.  439. 

Pennsylvania. —  Huber  v.  Crosland,  140  Pa. 
St.  575,  21  Atl.  404;  Carson  v.  Fuhs,  131  Pa. 
St.  256,  18  Atl.  1017;  Auman  v.  Auman,  21 
Pa.  St.  343. 

Texas. —  Johnson  v.  Morton,  28  Tex.  Civ, 
App.  296,  67  S.  W.  790. 
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bj'  qualifying  or  explanatory  words,^  or  where  by  statute  in  such  a  case  the  iirst- 
named  takes  an  estate  for  life.^' 

(b)  To  Heirs  of  Grantee^ s  Body  —  (1)  In  General.  The  technical  words 
"heirs  of  the  body"  of  the  grantor  are  presumed  to  be  used  technically  unless 
the  contrai-y  appears  on  the  face  of  the  instrument.^^  And  where  such  words  or 
equivalent  ones  are  used  in  a  grant  to  one  and  such  heirs  they  will  be  construed 
as  words  of  limitation  and  will  pass  the  fee  to  the  first-named  grantee,''^  unless  it 
appears  from  the  instrument  that  they  were  used  as  words  of  description  to  desig- 
nate certain  persons,  in  which  case  they  will  be  construed  as  words  of  purchase 
and  not  of  limitation.^^  In  some  cases,  however,  it  has  been  decided  that  a  fee- 
conditional  estate  in  the  first  grantee  is  created  by  such  a  deed,^^  which  becomes 
a  fee  absolute  after  issue  are  born."^  Again  deeds  of  this  character  have  been 
construed  as  creating  estates  tail,**^  which  by  statute  in  some  states  are  converted 


See  16  Cent.  Dig.  tit.  "Deeds,"  §  419. 

A  conveyance  in  trust  to  pay  the  income 
to  the  wife  during  her  life  and  to  her  hus- 
band for  his  life  thereafter,  and,  after  the 
death  of  both  in  trust  for  her  heirs,  has  been 
held,  upon  the  extinguishment  of  the  hus- 
band's rights,  to  give  the  wife  the  right  to 
dispose  of  the  fee.  Brown  v.  Wadsworth.  32 
N.  Y.  App.  Div.  423,  53  N.  Y.  Suppl.  215. 

90.  Ware  v.  Richardson,  3  Md.  505,  56 
Am.  Dee.  762;  Dawson  v.  Quinnerly,  118  N.  C. 
188,  24  8.  E.  483;  McMullin  r.  Beatty,  56  Pa. 
St.  389;  Smith  v.  Hastings,  29  Vt.  240. 

A  deed  to  one  during  his  life  and  to  his 
oldest  male  heir  at  the  time  of  his  decease, 
then  living  and  his  heirs  and  assigns  forever 
conveys  a  life-estate  to  the  lirst-named  grantee 
and  a  remainder  in  fee  simple  to  his  oldest 
male  heir  living  at  his  decease.  Smith  v. 
Collins,  17  B.  I.  432,  22  Atl.  1018.  See  Ford 
V.  Flint,  40  Vt.  382. 

The  rule  in  Shelley's  case  is  excluded  by  the 
absence  of  the  word  "  heir  "  in  the  limitation, 
as  where  a  deed  is  to  one  during  the  term 
of  her  natural  life  to  hold  the  lands  to  her 
own  separate  use  and  benefit,  with  trust  af- 
ter her  death  for  the  benefit  of  children 
born  to  her,  and  in  case  of  her  death  without 
issue  to  such  persons  as  would  take  an  estate 
in  fee  simple  from  her.  handy  t".  McKim, 
64  Md.  560,  4  Atl.  125. 

91.  Brown  v.  Ferrell,  83  Ky.  417;  Read  v. 
Fogg,  60  Me.  479 ;  Tesson  r.  Newman,  62  Mo. 
198;  Moore  v.  Littel,  41  N.  Y.  66;  Sheridan 
J-.  House,  4  Abb.  Dec.  (N.  Y.)  218. 

92.  Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  345. 

93.  Alahama. — Bradford  r.  Howell,  42  Ala. 
422;  McCullough  c.  Cliddon,  33  Ala.  208; 
Simmons  v.  Augustin,  3  Port.  69. 

Connecticut. —  Chaffee  r.  Dodge,  2  Root 
205. 

Georgia. —  Griffin  v.  Stewart,  101  Ga.  720, 
29  S.  E.  29;  Whatley  v.  Barker,  79  Ga.  790, 
4  S.  E.  387. 

Indiana. —  Lane  v.  Utz,  130  Ind.  235,  29 
N.  E.  772;  Tipton  r.  La  Rose,  27  Ind.  484. 

Kentucky. —  True  r.  Nicholls,  2  Duv.  547; 
McGennis  v.  McGennis,  29  S.  W.  333,  16  Ky. 
L.  Rep.  598;  Lanham  v.  Wilson,  22  S.  W. 
438,  15  Ky.  L.  Rep.  109. 

Maryland. —  Ware  v.  Richardson,  3  Md. 
505,  56  Am.  Dec.  762. 


Mississippi. —  McKenzie  v.  Jones,  39  Miss. 
230. 

New  York. —  Brant  v.  Gelston,  2  Johns. 
Cas.  384. 

Tennessee. —  Brown  v.  Brown,  (Ch.  App. 
1897)  43  S.  W.  126. 

Texas.— Singletd-ry  v.  Hill,  43  Tex.  588; 
Calder  v.  Davidson,  (Civ.  App.  1900)  59 
S.  W.  300;  White  v.  Dedmon,  (Civ.  App. 
1900)  57  S.  W.  870. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  420. 

Repetition  of  the  expression  "  heirs  of  the 
body  "  does  not  show  an  intention  to  convey 
only  a  life-estate.  Short  v.  Terry,  22  S.  W. 
841,  15  Ky.  L.  Rep.  241. 

That  the  conveyance  was  intended  as  a 
gift  or  advancement  does  not  affect  the  ap- 
plication of  the  rule  in  Shelley's  case  to  a 
conveyance  by  a  father  to  his  daughter  "  and 
to  the  heirs  of  her  body."  Lane  v.  Utz,  130 
Ind.  235,  29  N.  E.  772. 

Where  a  statute  converts  a  conveyance  to 
one  and  the  "  heirs  of  her  body  "  into  an  es- 
tate in  fee  simple  it  cannot  be  affected  by 
evidence  aliunde  of  an  intention  to  convey 
only  a  life-estate.  Short  v.  Terry,  22  S.  W. 
841,  15  Ky.  L.  Rep.  241. 

94.  Williams  v.  Allen,  17  Ga.  81;  Jarvis 
V.  Quigley,  10  B.  Mon.  (Ky.)  104;  Williams 
V.  Beasly,  60  N.  C.  102;  Self  v.  Tune,  6 
Munf.  (Va.)  470.  See  Myers  v.  Anderson,  1 
Strobh.  Eq.  (S.  C.)  344,  47  Am.  Dec.  537. 

This  rule  applies  to  a  deed  to  one  and  the 
heirs  of  her  body  by  a  certain  specified  per- 
son. Sullivan  v.  McLaughlin,  99  Ala.  60,  11 
So.  447;  Varner  v.  Young,  56  Ala.  260; 
Fletcher  v.  Tyler,  92  Ky.  145,  17  S.  W.  282, 
13  Ky.  L.  Rep.  421,  36  Am.  St.  Rep.  584; 
Fanning  v.  Doan,  128  Mo.  323,  30  S.  W. 
1032. 

95.  Archer  v.  Ellison,  28  S.  C.  238,  5  S.  E. 
713;  Warnock  v.  Wightman,  1  Brev.  (S.  C.) 
331;  Wright  v.  Herron,  5  Rich.  Eq.  (S.  C.) 
441;  Izard  v.  Middleton,  Bailey  Eq.  (S.  C.) 
228. 

96.  Pier  son  v.  Lane,  60  Iowa  60,  14  N.  W. 
90;  Miller  v.  Graham,  47  S.  C.  288,  25  S.  E. 
165. 

97.  Steel  v.  Cook,  1  Mete.  (Mass.)  281; 
Corbin  r.  Healy,  20  Pick.  (Mass.)  514;  Pol- 
lock V.  Speidel,  17  Ohio  St.  439;  Haynes  v. 
Bourn,  42  Vt.  686. 

[V,  C.  3,  b,  (11).  (B),  (1)] 


662    [13  Cyc] 


DEEDti 


into  a  fee  simple."'*  And  by  statute  such  a  deed  may  be  construed  as  giving  a 
life-estate  to  the  grantee  with  remainder  in  fee  to  the  children.''** 

(2)  In  Grant  to  One  For  Lifp;.  A  grant  to  one  for  life  with  limitation  to 
the  "  heirs  of  his  body  "  is  construed  as  vesting  a  fee  simple  in  the  grantee,'  althougli 
the  use  of  other  words  in  connection  therewith  may  have  the  effect  of  creating  a 
hfe-estate  only,^  with  a  valid  remainder  in  such  heirs.'^ 

(o)  To  Present  Lwing  Heirs.  The  words  "  present  heirs  "  are  declared  to 
be  in  the  nature  of  descrijjtio  personarv/m  and  therefore  words  of  purchase,'*  or 
words  of  limitation  or  purchase  as  will  best  accord  with  the  manifest  intention  of 
him  who  employs  them.'' 

e.  Limitation  to  "  Children  "  —  (i)  In  General.    The  word  "  children  "  is  not 
equivalent  to  the  word  "  heirs  "  wliicli  is  necessary  to  the  conveyance  of  the  fee,^ 
and  is  ordinarily  construed  as  a  word  of  purchase,^  unless  such  a  construction  is 
opposed  to  the  apparent  intent  of  the  grantor."    And  a  deed  to  one  and  h' 
children  will  be  ordinarily  construed  as  vesting  the  grantee  with  a  life-estate,^" 


98.  Slav-ton  v.  Blount,  93  Ala.  575,  9  So. 
241;  Johnson  v.  Johnson,  2  Mete.  (Ky.)  331; 
Jones  v.  Mason,  53  S.  W.  5,  21  Ky.  L.  Rep. 
842;  Ruby  x.  Ruby,  15  S.  W.  659,  12  Ky.  L. 
Rep.  879;  Sudduth  v.  Sudduth,  60  Miss.  366; 
Dibrell  v.  Carlisle,  48  Miss.  691. 

99.  Garth  v.  Arnold,  115  Fed.  468,  53 
C.  C.  A.  200. 

Under  the  Illinois  statute,  which  provides 
that  where  any  person  shall  become  seized 
in  fee  tail  of  any  lands  by  a  conveyance,  such 
person  shall  take  an  estate  for  life  and  the 
remainder  shall  pass  in  fee  absolute  to  the 
person  to  whom  the  estate  would  pass  at 
common  law,  a  conveyance  of  property  to  a 
husband  and  wife  "  and  their  bodily  heirs 
forever "  grants  a  remainder  in  fee  to  the 
bodily  heirs  of  both  of  them  and  not  the 
bodily  heirs  of  either.  Atherton  v.  Roche, 
192  111.  252,  61  N.  E.  357,  55  L.  R.  A. 
591. 

1.  Arkwnma. —  Denson  v.  Thompson,  19 
Ark.  66. 

Florida.—  Watts  t.  Clardy,  2  Fla.  369. 

Indiana. —  Waters  v.  Lyon,  141  Ind.  170, 
40  N.  E.  662;  Andrews  v.  Spurlin,  35  Ind. 
262. 

Mississippi. —  Hampton  r.  Rather,  30  Miss. 
193. 

North  Carolina. —  Ex  p.  McBee,  63  N.  C. 
332. 

South  Carolina. —  Dott  v.  Cunnington,  1 
Bav  453,  1  Am.  Dec.  624. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  421. 

2.  Arkansas. —  Hardage  v.  Stroope,  58  Ark. 
303,  24  S.  W.  490. 

Georgia. —  Dudley  v.  Porter,  16  Ga.  613. 
New  Hampshire. —  Forest  v.  Jackson,  56 
N.  H.  357. 

Pennsylvania. —  Criswell  v.  Grumbling,  107 
Pa.  St.  408. 

Tennessee. —  Evans  v.  Wells,  7  Plumplir. 
559. 

Vermont. —  Blake  v.  Stone,  27  Vt.  475. 
See  10  Cent.  Dig.  tit.  "  Deod.s,"  §  421. 

3.  Evans  r.  Wells,  7  Huniphr.  (Tciiu.) 
559 ;  Blake  r.  Stone,  27  Vt.  475. 

Under  the  Alabama  code?  sucli  an  esl-ate  is 
created.  Wilson  r.  Alston,  122  Ala.  630,  25 
So.  225. 

4.  Fountiiin  County  Coal,  etc.,  Co.  v.  Beck- 
|  V,  C,  3,  b,  (n),  fB),  (I) 


leheimer,  102  Ind.  70,  1  N.  E.  202,  52  Am. 
Rep.  645. 

5.  Ware  v.  Richardson,  3  Md.  505,  56  Am. 
Dec.  762. 

Where  land  is  conveyed  to  a  woman  "and 
her  present  heirs  forever"  the  deed  gives  a 
life-estate  to  the  woman  and  a  vested  remain- 
der to  her  then  living  children.  Foster  v. 
Shreve,  6  Bush  (Ky.)  519. 

6.  Children  defined  see  Children,  7  Cyc. 
123. 

7.  Nelson  v.  Davis,  35  Ind.  474. 

In  its  ordinary  sense  the  word  "  children " 
does  not  include  grandchildren.  MeGuire  v. 
Westmoreland,  36  Ala.  594. 

8.  Beacroft  v.  Stra\\Ti,  67  111.  28;  McGinnis 
Banta,  4  Ky.  L.  Rep.  256 ;  Latrobe  v.  Car- 
ter, 83  Md.  279,  34  Atl.  472;  Kay  r.  Connor, 
8  Humphr.  (Tenn.)  624,  49  Am.  Dec.  690. 
See  Carrigan  v.  Drake,  36  S.  C.  354,  15  S.  E. 
339. 

"Children,  issue  of  their  or  either  of  their 
bodies,"  are  necessarily  words  of  purchase. 
Melsheimer  v.  Gross,  58  Pa.  St.  412. 

9.  McGinnis  v.  Banta,  4  Ky.  L.  Rep.  256. 
See  Ware  r.  Richardson,  3  Md.  505,  56  Am. 
Dec.  762. 

In  a  granting  clause  the  word  "  children " 
may  be  construed  as  heirs.  Rines  v.  Mans- 
field, 96  Mo.  394,  9  S.  W.  798. 

10.  Alabama. —  May  v.  Ritchie,  65  Ala. 
002;  Elmore  v.  Mustin,  28  Ala.  309. 

Georgia.—  Moreland  v.  Hunley,  37  Ga.  342. 

Indiana. —  Nelson  v.  Davis,  35  Ind.  474. 

Kentucky. — Goodridge  v.  Goodridge,  91  Ky. 
507,  16  S.  W.  270,  13  Ky.  L.  Rep.  70;  Bodine 
V.  Artluir,  91  Ky.  53,  14  S.  W.  904,  12  Kv. 
L.  Rep.  650,  34 'Am.  St.  Rep.  162;  Davis  v. 
Hardin,  80  Ky.  672;  Rogers  Payne,  14  B. 
Mon.  167;  Smith  r.  Upton,  13  S.  W.  721,  12 
Ky.  L.  Rep.  27.  But  see  Viley  v.  Frankfort, 
etc.,  R.,  51  S.  W.  173,  21  Ky.  L.  Rep.  255. 

Missouri. —  Kinney  r.  Mathews,  69  Mo. 
520. 

New  Hampshire. —  Falea  v.  Currier,  55 
N.  11.  392. 

Pennsylvania. —  MelsheimcM'  v.  GroMS.  58 
I 'a.  St.  412;  Wnger  /•.  Wager,  1  Serg.  &  R. 
374. 

Tennessee. —  Williams  ■!■.  Williams,  16  Lea 
164;  Haywood  v.  Moore,  2  Humphr.  584. 
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witli  a  remainder  to  the  children."  In  some  cases,  however,  it  has  been  deter- 
mined that  in  a  deed  to  a  mother  and  her  children  the  children  i7i  esse  take 
jointly  with  her^^  or  as  tenants  in  common.^^ 

(n)  In  Gbant  to  One  For  Life.  A  deed  conveying  a  life-estate  to  one  and 
providing  that  the  property  shall  upon  the  termination  of  such  estate  go  to  his 
children  will  operate  as  a  conveyance  of  the  life-estate  to  the  first-named  grantee 
with  vested  remainder  to  the  children.'^  It  has,  however,  been  decided  that  a 
deed  to  a  person  of  property  during  his  life  and  to  children,  naming  them,  their 
heirs  and  assigns,  confers  upon  the  children  jointly  with  the  first-named  grantee  a 
present  and  innnediate  right  of  property. 

(ill)  Gbant  of  JBenepicial  Interest  to  Children.  A  deed  of  gift  to  a 
wife  for  the  support  of  herself  and  children  vests  the  fee  in  the  wife  and  childi-en." 

(iv)  Bights  of  After -Born  Children.  Where  property  is  conveyed  to  a 
certain  person  and  his  children  it  has  been  determined  that  no  title  will  pass  to 
after-born  children. But  where  a  deed  creates  an  estate  for  life  with  remainder 
over  to  the  children,  the  remainder  will  vest  in  children  already  born  subject  to 
be  opened  at  the  birth  of  each  succeeding  child. 


See  16  Cent.  Dig.  tit.  "  Deeds,"  §  423. 

11.  Alabama. —  Elmore  v.  Mustin,  28  Ala. 
309. 

Georgia. —  Moreland  v.  Himley,  37  Ga.  342. 

Kentucky. —  Goodridge  v.  Goodridge,  91 
Ky.  507,  16  S.  W.  270,  13  Ky.  L.  Rep.  70; 
Bodine  v.  Arthur,  91  Ky.  53,  14  S.  W.  904, 
12  Ky.  L.  Rep.  650,  34  Am.  St.  Rep.  162; 
Webb  t.  Holmes,  3  B.  Mon.  404;  Smith  v. 
Upton,  13  S.  W.  721,  12  Ky.  L.  Rep.  27. 

Missouri. — Kinney  v.  Mathews,  69  Mo.  520. 

l^ew  Hampshire. —  Fales  v.  Currier,  55 
N.  H.  392. 

Pennsylvania. — Wager  v.  Wager,  1  Serg. 
&  R.  374. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  423. 

12.  Moore  v.  Lee,  105  Ala.  435,  17  So.  15 ; 
Gill  v.  Logan,  11  B.  Mon.  (Ky.)  231.  See 
Bullock  V.  Caldwell,  81  Ky.  566;  Norton  v. 
Reed,  (Tenn.  Ch.  App.  1897)  42  S.  W. 
688. 

13.  Georgia. —  Chess-Carley  Co.  v.  Purtell, 
74  Ga.  467;  Loyless  v.  Blackshear,  43  Ga. 
327;  Davis  v.  Hunter,  23  Ga.  172. 

Massachusetts. —  Chenery  v.  Stevens,  97 
Mass.  77. 

Mississippi. —  Brabham  v.  Day,  75  Miss. 
923,  23  So.  578. 

Pennsylvania. —  Shirloek  v.  Shirloek,  5  Pa. 
St.  367. 

Tennessee. —  Livingston  v.  Livingston,  16 
Lea  448. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  423. 

14.  Indiana. —  Burns  v.  Wessner,  134  Ind. 
442,  34  N.  E.  10;  Nelson  v.  Davis,  35  Ind. 
474:  Sorden  v.  Gatewood.  1  Ind.  107. 

A'enfttefc^/.— Barth  i:  Barth,  64  S.  W.  993, 
23  Ky.  L.  Rep.  1246;  McGinnis  v.  Banta,  4 
Ky.  L.  Rep.  256. 

Maryland. —  Handy  v.  McKim,  64  Md.  560, 
4  Atl.  125 ;  Hewitt's  Appeal,  55  Md.  509. 

New  Jersey. —  Adams  v.  Ross,  30  N.  J.  L. 
505,  82  Am.  Dee.  237. 

Pennsylvania. —  Tvier  v.  Moore,  42  Pa.  St. 
374. 

South  Carolina. —  Jenkins  r.  Jenkins,  1 
Mill  48;  Raines  v.  Woodward.  4  Rich.  Eq. 
399. 


See  16  Cent.  Dig.  tit.  "  Deeds,"  §  424. 

15.  Fletcher  v.  Home,  75  Ga.  134;  Jordan 
V.  Gatewood,  Smith  (Ind.)  82;  Barth  v. 
Barth,  64  S.  W.  993,  23  Ky.  L.  Rep.  1246; 
Adams  v.  Ross,  30  N.  J.  L.  505,  82  Am.  Dec. 
237. 

16.  Berry  v.  Hubbard,  30  Ala.  191. 

17.  Morris  v.  Davis,  75  Ga.  169,  holding 
also  that  upon  her  death  intestate,  her  hus- 
band surviving  her,  he  will  inherit  an  interest 
in  her  share,  which  he  may  convey  to  another. 

Where  property  is  conveyed  to  a  woman 
"for  the  separate  use  and  enjoyment  of  her 
and  her  family  "  it  has  been  decided  that  the 
children  will  be  entitled  to  a  share  or  benefit 
so  long  as  they-  remain  at  home  constituting 
part  of  the  family.  McCall  v.  MeCall,  1 
Tenn.  Ch.  504.  See  Allen  v.  Westbrook,  16 
Lea  (Tenn.)  251;  Hix  v.  Gosling,  1  Lea 
(Tenn.)  560. 

18.  Varner  v.  Young,  56  Ala.  260;  Falcon 
V.  Simshauser,  130  111.  649,  22  N.  E.  835; 
Glass  V.  Glass,  71  Ind.  392;  King  v.  Rea,  56 
Ind.  1;  Heath  v.  Heath,  114  N.  C.  547,  19 
S.  E.  155.  But  see  Cessna  v.  Cessna,  4  Bush 
(Ky.)  516. 

A  child  en  ventre  sa  mere  may  take. 
Heath  v.  Heath,  114  N.  C.  547,  19  S.  E.  155. 
A  deed  in  consideration  of  love  and  affection 

was  held  to  pass  no  title  to  after-born  chil- 
dren. Stroman  v.  Rottenbury,  4  Desauss. 
(S.  C.)  268.  Compare  Brink  v.  Michael,  31 
Pa.  St.  105. 

Under  a  Michigan  statute  after-born  chil- 
dren do  not  take  by  a  deed  conveying  a  life- 
estate  to  a  person,  to  the  children  if  her 
body,  to  her  heirs  and  executors,  and  to  the 
assigns  of  herself  and  her  children.  Downing; 
V.  Birney,  117  Mich.  675,  76  N.  W.  125. 

Where,  however,  the  deed  shows  an  inten- 
tion that  after-born  children  shall  share  with 
those  already  born,  a  child  born  after  the  de- 
livery of  the  deed  may  take  under  it.  Pierce 
V.  Brooks,  52  Ga.  425;  Mellichamp  v.  Melli- 
champ,  28  S.  C.  125,  5  S.  E.  333.  But  see 
Hall  V.  Thomas,  3  Strobh.  (S.  C.)  101. 

19.  Greer  v.  Boone,  5  B.  Mon.  (Ky.)  554; 
Graham  t.  Houghtalin,  30  N.  J.  L.  552; 
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d.  Limitation  to  Issue  of  Grantee's  Body.  Tlic  won]  "iHSue"  as  used  in  a 
deed  is  ordinarily  to  be  coiiHtriied  as  a  word  of  pnrcliase  and  not  of  limitation.** 

e.  Conveyance  to  Grantee  and  His  "Representatives."  Althouj^li  tlie  term 
"  legal  representatives  "  in  its  commonly  accepted  sense  means  "  administrator  " 
or  "executor,"  yet  it  maybe  construed  as  meaning  "  heirs,"  "  descendants,"  or 
"  next  of  kin,"  where  it  is  apparent  from  the  instrument  that  it  was  used  in  this 
sense.^' 

f.  Reference  to  Statutes  of  Descent.  Where  a  deed  of  gift  to  one  contains  a 
clause  tliat  should  the  grantee  die  witliont  wife  or  child  surviving  liim  then  the 
land  shall  pass  according  to  the  statutes  of  descent  and  distribution  in  force,  it  lias 
been  determined  that  his  surviving  brothers  and  sisters  will  in  such  a  case  take 
by  purchase  under  the  deed  and  not  by  descent  or  inheritance  from  him.^'* 

g.  Deed  to  Several  Grantees  —  (i)  In  General.  Wliere  a  deed  is  executed 
to  two  or  more  grantees  without  designating  the  proportions  in  which  they  will 
take,  the  law  presumes  them  equally  interested  and  they  will  iiold  in  equal 
shares.^  Such  a  deed  is  construed  as  creating  a  tenancy  in  common.^  And  it 
has  been  provided  by  statute  in  some  states  that  such  a  construction  shall  be 
given unless  an  estate  by  joint  tenancy  is  either  expressly  given  or  it  clearly 
appears  from  the  instrument  that  it  was  intended  to  be  created.^    But  a  deed  to 


Adams  i'.  Ross,  30  N.  J.  L.  505,  82  Am.  Dec. 
237;  Hague  v.  Hague,  161  Pa.  St.  643,  29 
Atl.  261,  41  Am.  St.  Rep.  900;  Coursey  v. 
Davis,  46  Pa.  St.  25,  84  Am.  Dec.  519  [ouer- 
ruling  Shirlock  v.  Shirlock,  5  Pa.  St.  367]. 

20.  McTlhinny  v.  Mcllhinny,  137  Ind.  411, 
37  N.  E.  147,  45  Am.  St.  Rep.  186,  24  L.  R.  A. 
489  [modifying  King  v.  Rea,  56  Ind.  1,  and 
overruling  Fletcher  v.  Fletcher,  88  Ind.  418]  ; 
Thomas  iK  Higgins,  47  Md.  439;  Price  v.  Sis- 
son,  13  N.  J.  Eq.  168;  Hancock  v.  Butler,  21 
Tex.  804. 

Intention  of  liim  who  employs  the  word 
"issue"  prevails.  Ware  v. 'Richardson,  3 
Md.  505,  56  Am.  Dec.  762. 

A  life-estate  is  given  to  one  under  a  deed 
to  him  and  to  his  lawful  issue  (Ford  v.  John- 
son, 41  Ohio  St.  366),  or  to  him  for  support 
during  his  natural  life  and  then  to  his  issue 
(Markley  v.  Singletary,  11  Rich.  Eq.  (S.  C.) 
393). 

An  estate  tail  was  held  to  be  given  to  a 
husband  by  a  deed  to  him  and  his  wife  of  land 
during  tlieir  lives ;  tlien  to  tlie  issue  of  the 
husband,  their  heirs  and  assigns,  and  in  de- 
fault of  issue  by  the  husband,  then  to  his 
right  heirs,  their  heirs  and  assigns  forever. 
Baughman  v.  Baughman,  2  Yeates  (Pa.)  410. 

The  children  take  a  vested  remainder  in 
fee  .simple.  Tindall  v.  Tindall,  167  Mo.  218, 
66  S.  W.  1002. 

Word  "  issue "  is  synonymous  with  "  de- 
scendants." Weehawken  Ferry  Co.  v.  Sis- 
.son,  17  N.  J.  Eq.  475;  Price  v.  Sisson,  13 
N.  .J.  Eq.  168. 

21.  Warnecke  v.  Lembca,  71  111.  91,  12  Am. 
Rep,  85;  Ewing  i).  Shannahan,  113  Mo.  188, 
20  S.  W.  1005;  Ringwalt  V.  Ringwalt,  4 
Pennyp.  (Pa.)  276.  But  see  McLaurin  v. 
Vniriy,  59  N.  C.  375 ;  Hooks  V.  Lee,  42  N.  C. 
83. 

22.  Roinnson  v.  Le  Grand,  65  Ala.  111. 

23.  Alabdina. — Long  v.  McDougald,  23  Ala. 
413. 

(Jonncclicul. —  Treadwell  v.  Bulkley,  4  Day 
305,  4  Am.  Dec.  225. 
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Kentucky. —  Stamper  V.  Armstrong,  15 
S.  W.  513,  12  Ky.  L.  Rep.  810. 

North  Gwrohna. —  Pickett  v.  Garrard,  131 
N.  C.  195,  42  S.  E.  579.  ' 

Virginia. —  Jarrett  v.  Johnson,  1 1  Gratt. 
327. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  431. 

24.  Maxwell  v.  Higgins,  38  Nebr.  671,  57 
N.  W.  388;  Galbraith  v.  Galbraith,  3  Serg. 
&  R.  (Pa.)  392;  Duncan  v.  Forrer,  6  Binn. 
(Pa.)  193;  Preston  v.  Robinson,  24  Vt.  583. 

A  deed  to  one  and  to  another  and  his  wife 
creates  a  tenancy  in  common  and  vests  one 
moiety  in  the  first  named  and  the  other 
moiety  in  the  husband  and  wife.  Johnson  v. 
Hart,  6  Watts  &  S.  (Pa.)  319,  40  Am.  Dec. 
565. 

25.  Indiana. —  Case  v.  Owen,  139  Ind.  22, 
38  N.  E.  395,  47  Am.  St.  Rep.  253. 

MaryloMd. —  Craft  v.  Wilcox,  4  Gill  504. 

Massachusetts. —  Leonard  v.  Southworth, 
164  Mass.  52,  41  N.  E.  126. 

Mississippi.—  Hawkins  v.  Hawkins,  72 
Miss.  749,  18  So.  479. 

New  Jersey. —  Coudert  v.  Earl,  45  N.  J.  Eq. 
654,  18  Atl.  220. 

North  Carolina. —  Blair  v.  Osborne,  84 
N.  C.  417. 

Vermont. —  Lamb  v.  Clark,  29  Vt.  273. 

Wisconsin. —  Bennett  v.  Child,  19  Wis.  362, 
88  Am.  Dec.  692. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  431. 

26.  A  joint  tenancy  may,  however,  be 
created  by  a  deed  to  two  or  more  persons  by 
express  words  to  that  effect.  Fladung  v. 
Rose,  58  Md.  13. 

An  estate  in  joint  tenancy  is  lield  to  be 
created  by  a  deed  to  A,  B,  and  C,  "  doing 
business  as  A.,  B.  &  Co.,  their  heirs  and  as- 
signs."   Laullcr     Cavott,  87  Pa.  St.  479. 

An  estate  in  joint  tenancy  is  created  within 
such  a  statute  by  the  use  of  the  words joint 
tenants "  in  the  appropriate  places  without 
the  use  I'f  the  negative,  "  and  not  an  estate 
of  tenancy  in  conmion  "  or  its  equivalent 
(Coudert  )-'.  Eurl,  45  N.  J.  Eq.  054,  18  .Atl. 
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a  person  and  the  heirs  of  lier  body  conveying  land  to  them,  their  heirs  and 
assigns,  is  construed  as  creating  a  joint  estate  in  tlie  grantee  and  lier  children, 
where  the  creation  of  an  estate  tail  is  forbidden  by  statute.^'' 

(ii)  Estate  to  Survivojr.  A  deed  of  land  to  two  persons  may  operate  as  a 
deed  of  an  estate  for  life  with  remainder  in  fee  to  the  survivor.'^  Bnt  where  by 
statute  the  interests  of  deceased  joint  tenants  do  not  go  to  the  survivor,  but  are 
distribxitable  among  his  or  her  heirs,  and  a  Hfe-interest  only  is  conveyed  to  them, 
on  the  death  of  one  of  the  grantees  the  joint  tenancy  is  severed  to  the  extent  of 
his  interest,  which  reverts  to  the  grantor.^^ 

h.  Repugnant  op  Conflicting  Terms  Designating  Parties.™  All  the  language 
of  a  grant  should  be  considered  and  effect  given  to  it  unless  so  repugnant  or 
meaningless  that  it  cannot  be  done,  in  which  case  the  repugnant  or  meaningless 
portion  may  be  rejected.^'  So  the  hcibendum  cannot  stand  with  the  premises 
where  so  repugnant  thereto  as  to  be  in-econcilable.^^    The  habendum  ma}^,  how- 


220),  and  a  deed  to  "  L.  R.  &  J.  R.  jointly  " 
has  been  held  to  create  such  an  estate  (Case 
V.  Owen,  139  Ind.  22,  38  N.  E.  395,  47  Am.  St. 
Rep.  253). 

No  intention  to  create  a  joint  tenancy  is 
shown  by  a  deed  to  the  grantor's  sons,  "  to 
have  and  to  hold  against  all  claim  or  claims 
whatever  and  singular,  the  title,  interest  and 
claim  in  and  unto  "  said  sons.  Nicholson  v. 
Caress,  45  Ind.  479. 

Such  a  statute  does  not  apply  to  an  estate 
granted  to  a  husband  and  wife.  Craft  v. 
Wilcox,  4  Gill  (Md.)  504;  Hardenbergh  r. 
Hardenbergh,  10  N.  J.  L.  42,  18  Am.  Dec. 
371;  Bennett  v.  Child,  19  Wis.  362,  88  Am. 
Dec.  C92. 

27.  Combs  t\  Eversole,  64  S.  W.  524,  23 
Ky.  L.  Rep.  932. 

28.  Such  an  estate  is  created  by  a  deed 
providing  that  the  property  shall  absolutely 
vest  in  the  survivor  (Bartholomew  v.  Muzzy, 
61  Conn.  387,  23  Atl.  604,  29  Am.  St.  Rep. 
206)  by  a  deed  to  a  man  and  his  wife  and  "  the 
survivor  of  them,  in  her  or  his  own  right " 
(Mittel  V.  Karl,  133  111.  65,  24  N.  E.  553,  8 
L.  R.  A.  655 )  by  a  deed  by  one  to  his  wife, 
survivor  to  himself  (McKee  v.  Marshall,  5 
S.  W.  415,  9  Ky.  L.  Rep.  461)  or  by  a  deed 
to  two  persons  and  to  the  survivor  of  them, 
his  heirs  and  assigns  (Ewing  v.  Savary,  3 
Bibb  (Kv.)  235;  Schulz  v.  Brahl,  116  Mich. 
603.  74  N.  W.  1012.  See  Lewis  v.  Baldwin. 
11  Ohio  352). 

A  deed  to  two  grantees  to  hold  during  their 
joint  lives  and  the  life  of  the  survivor  and  at 
the  death  of  the  survivor  to  their  joint  issue 
in  fee  simple  gives  an  estate  to  the  grantees 
for  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  the  estate  vests  in  the  joint  issue 
of  the  grantees  in  fee  simple  as  purchasers. 
Stephenson  v.  Hagan,  15  B.  Men.  (Ky.)  282. 
See  Price  v.  Price,  5  Ala.  578. 

Where  limitations  of  the  wife's  estate  in  a 
deed  to  a  husband  and  wife  are  all  dependent 
on  the  wife  surviving  the  husband,  and  he 
survives  her,  the  next  of  kin  of  the  wife  can- 
not come  in  under  the  deed.  McBride  i".  Wil- 
liams, 57  N.  C.  268.  Where,  however,  prop- 
erty is  'onveyed  to  a  man  and  his  wife,  their 
heirs  and  assigns,  in  consideration  of  a  sum 
paid  by  them  in  her  right  to  have  and  to  hold 
to  them  in  her  right,  her  heirs  and  assigns  to 


their  use  and  behoof  forever,  and  the  wife 
dies  leaving  her  husband  and  a  son  surviving 
it  is  decided  that  the  husband  takes  a  life- 
estate  and  the  fee  vests  in  the  son.  Breed  v. 
Osborne,  113  Mass.  318.  Compare  Ambler's 
Estate,  12  Montg.  Co.  Rep.  (Pa.)  117;  Men- 
denhall  v.  Mower,  16  S.  C.  303.  And  see 
Hardenbergh  v.  Hardenbergh,  10  N.  J.  L.  42, 
18  Am.  Dec.  371,  wnere  it  is  decided  that  a 
deed  to  a  husband  and  wife  and  to  his  heirs 
and  assigns  vests  a  life-estate  in  the  wife  and 
a  fee  simple  in  the  husband. 

29.  Varn  v.  Yarn,  32  S.  C.  77,  10  S.  E.  829. 
See  S.  C.  Gen.  St.  §  1851. 

30.  Repugnancy  generally  see  supra,  V, 
A,  4. 

31.  Cooper  v.  Cooper,  76  111.  57  (rejecting 
the  words  "  heirs  of  the  body  of  the  wifa  ")  ; 
Blair  v.  Bluse,  83  Va.  238,  2  S.  E.  31  (hold- 
ing clause  giving  power  to  convey  to  one  void 
as  being  repugnant  to  a  fee  conveyed  to  the 
other  grantees) . 

A  limitation  to  heirs  general  following  a 
limitation  to  issue  of  the  body  will  not  pre- 
vent the  word  "  issue "  from  operating  to 
raise  an  estate  tail.  Zabriskie  v.  W^ood,  23 
N.  J.  Eq.  541. 

Where  it  is  the  manifest  intention  to  con- 
vey the  land  to  one  in  his  representative 
capacity  as  guardian,  the  use  of  the  word 
"  heirs "  instead  of  ''  successors "  in  the 
printed  part  of  the  deed  should  not  control  or 
qualify  the  other  parts  of  the  instrument. 
Walker  v.  Colby  Wringer  Co.,  14  Fed. 
517. 

Words  "  her  heirs  "  in  the  habendum  may 
be  construed  to  mean  "  their  heirs,"  where  the 
clause  grants  the  realty  to  one  and  her  chil- 
dren "her  heirs"  and  assigns,  thus  making 
the  first-named  grantee  and  her  children  ten- 
ants in  common.  Sease  v.  Sease,  64  S.  C.  216, 
41  S.  E.  898. 

32.  Moore  f.  Waco,  85  Tex.  206,  20  S.  W. 
61,  construing  a  deed  conveying  by  its  grant- 
ing clause  property  to  children  in  trust  for 
the  sole  benefit  of  their  mother,  with  the 
habendum,  "  in  trust  for  her  and  themselves," 
meaning  children  named  as  trustees,  as  giving 
the  mother  a  fee-simple  estate. 

Omission  of  word  "  heirs  "  in  the  habendum 
will  not  prevent  the  grantee  taking  an  estate 
in  fee,  where  such  an  estate  is  given  in  the 
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ever,  be  construed  as  explaining,  qualifying,  or  limiting  that  which  is  stated  in 
general  terms  in  the  premises.''*'' 

4.  Repugnant  and  Conflicting  Parts  Designating  Estate  Created  "'*  —  a.  In 
General.  The  interest  intended  to  be  conveyed  is  generally  to  be  determined 
from  the  granting  clause,  which  will  prevail  over  tlie  introductory  statement,**  a 
subsequent  provision,''''  the  hahendura^'''  or  a  warranty  or  covenant.** 

b.  Grant  of  Particular  Estates  as  Controlling  Subsequent  Clauses  or  Limita- 
tions. Where  by  the  granting  clause  in  a  deed  an  absolute  fee  simple  convey- 
ance is  made,  a  subsequent  clause  showing  an  intention  to  grant  a  less  estate  will 
not  as  a  general  rule  control,^^  although  in  some  cases  it  has  been  determined  that 
if  there  is  a  clear  intention  apparent  from  the  whole  instrument  to  grant  a  less 


premises.  Breitenbach  v.  Dungan,  5  Pa.  L.  .J. 
Rep.  236. 

The  clauses  are  not  irreconcilably  repug- 
nant where  the  conveyance  is  to  one  "  and 
his  children  after  him  "  with  the  habendum 
to  such  person  "  and  his  heirs  forever."  Mar- 
tin V.  Jones,  62  Ohio  St.  519,  57  N.  E.  238. 

33.  Carson  v.  McCaslin,  60  Ind.  334 ;  Jack- 
son V.  Ireland,  3  Wend.  (N.  Y.)  99;  Blair  v. 
Osborne,  84  N.  C.  417.  See  Wilson  v.  Terry, 
130  Mich.  73,  89  N.  W.  566. 

34.  Repugnancy  generally  see  supra,  V, 
A,  4. 

35.  Webb  v.  Webb.  29  Ala.  588. 

36.  Graves  v.  Trueblood,  96  N.  C.  495,  1 
S.  E.  918,  holding  that  an  estate  during 
coverture  will  not  be  enlarged  by  a  power  of 
appointment  given  to  the  grantee  in  case  she 
survives  her  husband. 

37.  Express  terms  creating  a  life-estate 
will  not  be  controlled  by  words  of  inheritance 
in  the  habendum  (Hodges  v.  Fleetwood,  102 
N.  C.  122,  9  S.  E.  640)  or  by  the  use  of  the 
words  "  phall  descend"  to  (Doren  v.  Gillum, 
136  Ind.  134,  35  N.  E.  1101). 

Where  it  is  provided  by  statute  that  the 
granting  clause  and  habendum  of  a  deed  must 
be  reconciled  if  possible  a  deed  will  be  con- 
strued as  conveying  a  life-estate  where  the 
premises  provide  that  the  grantors  "  herebj'^ 
grant,  sell,  and  convey  "  certain  land  with  a 
habendum  to  have  and  to  hold  for  and  during 
the  term  of  his  natural  life  and  at  his  decease 
the  same  to  descend  to  his  children  in  equal 
shares,  naming  the  children.  Rupert  v.  Pen- 
ner,  35  Nebr.  587,  53  N.  W.  598,  17  L.  R.  A. 
824. 

38.  Words  of  inheritance  in  a  warranty  or 
covenant  will  not  enlarge  a  life-estate  into 
an  estate  in  fee.  Register  v.  Rowell,  48  N.  C. 
312;  Snell  v.  Young,  25  N.  C.  379. 

But  while  covenants  should  not  be  construed 
to  enlarge  the  estate  granted  in  the  premises 
of  the  deed,  yet  tliey  may  be  resorted  to  for 
the  purpose  of  aiding  the  con.struction.  Ross 
V.  Adams.  28  N.  J.  L.  160;  Mills  v.  Catlin. 
22  Vt.  98. 

Where  an  equitable  interest  is  defined  in 
the  pnfinises  and  the  hahmidtini  cDvciniiits 
will  not  serve  to  give  it  the  ellVct  o!  a  U'gal 
conv('yiuic<!  hoc  Hastings  v.  Merriani,  117 
Mass.  245. 

39.  Illwoix.—  Palmer  1\  Oook,  159  III.  .'JOO, 
42  N.  10.  7!»(i,  50  Am.  Si.  Ke)).  1(!5;  Kowlor 
V.  Black,  i:{(i  111.  363,  26  N.  E.  590,  II 
L.  K.  A.  070. 

IV,  C,  3.  h  | 


Indiana. —  Marsh  v.  Morris,  133  Ind.  548, 
33  N.  E.  290. 

Kentucky. —  Ray  v.  Spears,  64  S.  W.  413, 
23  Ky.  L.  Rep.  814,  13.38. 

Mary  land. —  WmieT  v.  Gorsuch,  51  Md. 
180;  Thomas  v.  Higgins,  47  Md.  439. 

North  Carolina. —  Ricks  v.  Pope,  129  N.  C. 
.52,  39  S.  E.  638;  Ward  v.  Ward,  1  N.  (J. 
.59. 

Pennsylvania. —  Karchner  v.  Hoy,  151  Pa. 
St.  383,  25  Atl.  2a 

Rhode  Island. —  Littlefield  v.  Mott.  14  R.  I. 
288. 

Houth  Carolina. —  Glenn  v.  Jamison,  48 
S.  C.  316,  26  S.  E.  677. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  439. 

Deed  is  not  rendered  a  mere  release  or  quit- 
claim by  tlie  addition  of  the  clause  "  and  all 
the  estate,  right,  title,  interest,  and  demand 
whatever  of  the  grantor,  either  in  law  or 
equity  of,  in,  and  to  the  premises."  Dennison 
V.  Ely,  1  Barb.  (N.  Y.)  610. 

Clause  empowering  a  tenant  in  tail  to  sell 
following  a  limitation  to  heirs  of  the  body 
may  be  rejected.  Pearse  r.  Owens,  3  N.  C. 
234. 

Clause  stating  the  object  and  intention  of 

making  the  deed  will  not  control  it?;  efTer-t  as 
a  conveyance  of  the  fee.  Seventh  St.  Colored 
M.  E.  Church  v.  Campbell,  48  La.  Ann.  1543, 
21  So.  184;  Bodwell  Granite  Co.  v.  Lane.  83 
Me.  168,  ?1  Atl.  829;  Pawtuxet  BaptLst  Soc. 
r.  Johnson,  20  R.  I.  551,  40  Atl.  417.  See 
Stuart  r.  Easton  City,  170  U.  S.  383,  18  S.  Ct. 
650,  42  L.  ed.  1078  [affirming  74  Fed.  854,  21 
C.  C.  A.  146]. 

Habendum  cannot  restrict  or  limit  where 
an  absolute  conveyance  is  made  by  granting 
clause.  Winter  v.  Gorsuch,  51  ]\Id.  180; 
Smith  V.  Smith,  71  Mich.  633,  40  N.  W.  21  : 
Robinson  v.  Pavne,  58  Miss.  090;  Wood  r. 
Tavlor.  9  Misc.  "(N.  Y.)  040,  30  N.  Y.  Suppl. 
433. 

Provision  for  holding  the  land  in  trust  for 
the  grantee  will  not  prevent  title  from  vest- 
ing at  once.  Annis  v.  Wilson,  15  Colo.  236, 
25  Pac.  304. 

Reference  to  other  instruments. —  The 
alienating  force  of  a  deed  will  not  be  re- 
stri(deil  liy  reference  to  an  executory  contract 
with  ii  third  party  respecting  the  land,  where 
such  reference  is  for  tlie  purpose  of  more 
piirticnlinh'  (lescribing  (lie  promises.  Grant 
r.  Do  Laniori,  (Cal.  1SS7)  14  Pac.  314.  But 
wIku'c  inunediately  following  the  description 
by  metes  and  bounds  there  is  the  clause  "  iiml 
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estate,  the  deed  should  be  construed  in  accordance  with  that  intention.^  So  it 
has  been  deterrained  that  no  use  for  the  benefit  of  the  grantor  is  created  by  a 
conveyance  granting  an  estate  which  vests  at  once  but  which  reserves  a  Hfe-estate 
to  the  grantor  that  where  an  absohite  conveyance  is  made  to  a  grantee  a  subse- 
quent limitation  over  will  be  rejected  as  repugnant  to  the  granting  clause  ;  and 
that  a  limitation  of  the  right  to  use  may  if  repugnant  to  the  grant  be  rejected.*'' 
5.  Conditions  and  Restrictions  as  Affecting  Estate  Created  —  a.  In  General. 
In  the  application  of  the  general  rule  relating  to  the  construction  of  conditions 
and  restrictions it  has  been  decided  that  a  deed  with  a  clause  therein  in  the 


meaning  liereby  to  convey  to  the  said  grantee 
the  same  premises  and  title  as  convej'ed  to 
me  by  "  deed  it  is  held  that  an  equity  of  re- 
demption only  is  conveyed,  this  being  the 
same  title  conveyed  to  the  grantor.  Bates  v. 
Foster,  59  Me.  157,  8  Am.  Rep.  400. 

Statements  in  certificate  to  a  deed  cannot 
limit  the  express  words  purporting  to  convey 
the  fee.  Garrett  v.  Weinberg,  48  S.  C.  28,  26 
S.  E.  3. 

The  statutory  meaning  of  the  words  "  grant, 
bargain,  and  sell"  is  not  restricted  by  the 
addition  of  the  word  "  release  "  immediately 
after  such  words.  Altringer  v.  Capeheart,  68 
Mo.  441. 

Where  a  sheriff  makes  a  conveyance,  upon 
an  execution  sale  of  real  estate,  of  "  all  the 
right,  title,  and  interest  of "  one  thereto  it 
has  been  decided  that  the  words  in  the  de- 
scription "  being  a  leasehold  unexpired "  do 
not  limit  the  e.xtent  of  the  previous  terms  of 
conveyance  or  except  out  any  interest  con- 
veyed thereby.  Dodge  v.  Walley,  22  Cal.  224, 
83  Am.  Dec.  61. 

Where  a  trust  unlimited  in  time  is  declared 
in  the  granting  clause  with  a  qualification  at 
the  close  of  the  description  of  the  premises 
limiting  the  duration  of  the  trust,  the  latter 
clause  will  be  construed  as  a  limitation  of 
the  general  words  first  employed.  Parker  v. 
Murch,  64  Me.  54. 

40.  Caldwell  i'.  Hammons,  40  Ga.  342; 
Henderson  v.  Mack,  82  Ky.  379,  6  Ky.  L.  Rep. 
313;  Higgins  v.  Wasgatt,  34  Me.  305;  Bean 
V.  Kenmuir,  86  Mo.  666 ;  Hayden  v.  Stinson, 
24  Mo.  182.  So  where  words  in  a  deed  which 
if  taken  alone  would  convey  a  fee  are  fol- 
lowed by  words  showing  an  intention  to 
create  a  life-estate,  a  construction  in  accord- 
ance with  that  intention  may  be  given,  where 
it  is  provided  by  statute  that  the  first  of  two 
repugnant  clauses  shall  prevail,  but  that  the 
intention  shall  if  possible  be  ascertained. 
Bray  v.  McGinty,  94  Ga.  192,  21  S.  E.  284. 
See  also  Thurmond  v.  Tliurmond,  88  Ga.  182, 
14  S.  E.  198.  Again,  although  from  the 
premises  of  a  deed  and  the  application  of 
technical  rules  of  construction,  the  instru- 
ment may  be  constrvied  as  creating  a  vested 
remainder  in  the  grantor's  children,  yet  if  a 
contrary  intention  clearly  appears  from  a  con- 
sideration of  the  deed  as  a  whole,  including  a 
power  of  disposition,  which  is  inconsistent 
with  the  existence  of  such  remainder,  it  has 
been  determined  that  a  construction  in  ac- 
cordance with  such  intention  should  be  given. 
Hardy  v.  Clarkson.  87  Mo.  171.  And  see 
Stockbridge  v.  Stockbridge,  99  Mass.  244. 


A  deed  to  one  "  his  heirs  and  assigns  sub- 
ject to  the  limitations  hereinafter  expressed  " 
will  make  by  reference  a  limitation  in  the 
habendum  a  part  of  the  premises.  Tyler  v. 
Moore,  42  Pa.  St.  374.  See  Kisson  v.  Nel- 
son, 2  Heisk.  (Tenn.)  4. 

Word  "  heirs  "  in  the  granting  clause  may 
be  qualified  by  a  clause  at  the  conclusion  of  a 
deed  which  expressly  declares  the  sense  in 
which  such  word  was  used,  and  the  deed  con- 
strued as  a  conveyance  of  a  life-estate  with 
remainder  in  fee.  Prior  v.  Quackenbush,  29 
Ind.  475. 

41.  Craven  v.  Winter,  38  Iowa  471;  Ma- 
guire  V.  Riggin,  44  Mo.  512.  But  see  Bassett 
V.  Budlong,  77  Mich.  338,  43  N.  W.  984,  18 
Am.  St.  Rep.  404. 

42.  Maryland. —  Winter  v.  Gorsuch,  51  Md. 
180. 

Missouri. —  Wilson  v.  Cockrill,  8  Mo.  1. 
New  York. —  Mott  v.  Richtmver.  57  N.  Y. 
49. 

South  Ca/rolina. —  Ex  p.  Yown,  17  S.  C. 
532;  Edwards  v.  Edwards,  2  Strobh.  Eq.  101. 

Tennessee. —  Polk  v.  Paris,  9  Yerg.  209,  30 
Am.  Dec.  400.  But  see  Fogarty  v.  Stack,  86 
Tenn.  610,  8  S.  W.  846. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  439.  But 
see  McVay  v.  Ijams,  27  Ala.  238. 

A  limitation,  although  not  in  the  granting 
part,  is  sufficient  where  it  is  provided  by 
statute  tiiat  every  conveyance  of  real  estate 
shall  pass  all  the  interest  of  the  grantor  un- 
less a  different  intent  appears  by  express 
terms  or  by  necessary  implication.  Montgom- 
ery r.  Sturdivant,  41  Cal.  290. 

A  limitation  during  widowhood  in  the  ha- 
hendum  has  been  held  to  control  over  a  grant- 
ing clause  giving  a  fee  in  a  deed  of  settlement 
by  a  husband  on  his  wife.  Whitby  v.  Duffv, 
135  Pa.  St.  620,  19  Atl.  1065.  See  Wolverton 
V.  Haupt,  2  Chest.  Co.  Rep.  (Pa.)  573. 

Where  the  code  provides  that  a  fee  only 
passes  in  the  absence  of  words  of  inheritance 
when  no  contrary  intention  appears  either 
expressly  or  by  implication,  it  is  held  that  a 
life-estate  passes  to  a  grantee  where  the  deed 
recites  that  the  grantors  "  do  according  to 
their  respective  estates,"  rights,  and  interests 
therein  grant,  bargain,  and  sell  to  the  grantee 
certain  lands  and  all  their  estate  therein  "  to 
have  and  to  hold  the  same,  .  .  .  during  the 
term  of  her  natural  life."  Kellv  i.  Hill, 
(Md.  1893)  25  Atl.  919. 

43.  Jewett  r.  Jewett,  16  Barb.  (N.  Y.) 
1.50. 

44.  Conditions  and  restrictions  generally 
see  infra,  V,  E. 
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nature  of  a  condition  may  when  construed  witli  the  other  terms  of  the  instrument 
operate  as  a  conveyance  of  an  estate  witli  a  conditional  hniitation  annexed,*'  m 
where  tlie  fee  passes  subject  to  be  defeated  lj_y  a  condition  subsequent/*    Or  the 
condition  or  restriction  may  when  construed  witli  the  other  language  employed  i 
the  deed  be  inoperative  and  an  absolute  title  or  estate  will  pass  iree  from  an 
conditional  limitation.'''' 

b.  Provision  For  Determination  on  Default  of  Issue.  A  deed  with  a  clause 
therein  providing  for  a  determination  of  the  estate  granted  on  default  of  issue 
will  operate  as  a  conveyance  of  the  fee  subject  to  be  divested  by  such  default.'**' 
And  it  lias  been  decided  that  where  a  deed  provides  tliat  on  default  of  issue  the 
property  shall  go  to  tlie  heii's  of  the  grantor  an  estate  in  reversion  in  the  grantor 
is  created.'*'' 

e.  Restrictions  and  Declarations  as  to  Use.  A  deed  of  land  to  a  person  so 
long  as  he  shall  use  it  for  a  specified  purpose,  but  if  he  shall  cease  to  so  use  it 


45.  Hatch  v.  Partridge,  ,35  N.  H.  148; 
New  York  v.  Stuyvesant,  17  N.  Y.  34. 

A  provision  for  the  pajmient  of  yearly  in- 
terest on  a  certain  sum  by  the  grantee  until 
he  has  complied  with  certain  covenants  con- 
veys a  conditional  fee  dependent  on  the  yearly 
payment  of  such  interest.  Carter  v.  Doe,  21 
Ala.  72. 

When  such  an  estate  is  created  the  grantor 
parts  with  his  estate  and  when  the  contingent 
event  happens  the  estate  goes  by  act  of  law 
to  the  party  named  in  the  deed  as  the  one  to 
take  it  in  that  event.  Bryan  v.  Spires,  1  Leg. 
Gaz.  (Pa.)  191,  3  Brewst.  (Pa.)  580. 

46.  Green  v.  Thomas,  11  Me.  318;  Mutual 
Ben.  L.  Ins.  Co.  v.  Grace  Church,  53  N.  J.  Eq. 
413.  32  Atl.  691 ;  Towle  v.  Remsen,  70  N.  Y. 
303 ;  Mott  V.  Richtmyer,  57  N.  Y.  49 ;  Branch 
V.  Wesleyan  Cemetery  Assoc.,  11  Ohio  Cir.  Ct. 
185,  5  Ohio  Cir.  Dec.  326. 

The  nature  of  an  estate  which  passed  by 
deed  with  condition  subsequent  is  a  fee  with 
all  the  qualities  of  transmission,  and  the 
condition  has  no  effect  to  limit  the  title 
until  it  defeats  it.  Shattuck  v.  Hastings,  99 
Mass.  23 ;  Cincinnati  v.  Babb,  4  Ohio  S.  &  C. 
PI.  Dec.  464.  29  Cine.  L.  Bui.  284. 

47.  Cullen  v.  Sprigg,  83  Cal.  56,  23  Pae. 
222;  Noyes  v.  fet.  Louis,  etc.,  R.  Co.,  (111. 
1889)  21  N.  E.  487;  Vallette  v.  Bennett,  69 
111.  032. 

An  estate  upon  condition  cannot  be  created 

by  deed  except  when  the  terms  of  the  grant 
will  admit  of  no  other  reasonable  interpreta- 
tion. Cullen  V.  Sprigg,  83  Cal.  56,  23  Pae. 
222. 

A  recital  as  to  motive  cannot  control  a 
plain  expression  and  terms  of  a  deed.  Brown 
V.  Carter,  111  N.  C.  183,  15  S.  E.  934. 

Intention  is  Lo  be  ascertained  and  gathered 
from  the  language  of  the  entire  deed.  Good- 
pasU'r  v..  Lcatliera,  123  Ind.  121,  23  N.  E. 
1090. 

Provision  for  grantor's  support. —  In  this 
fonnection  courts  have  been  frequently  called 
upon  to  constiuc  (h'cds,  in  which  tliere  is  a 
[jroviKioii  iliiit  the  grantee  shall  support  the 
granior  (hiring  life  of  tlie  hittci',  wliich 
have  iK'ct)  variously  construed  as  conveying 
a  life  cKlate  to  tlie  grantee  who  takes  a  fen 
himple  on  flic  grantor's  death  (Paddock  v. 
Wallace,   117   Mass.  09;  Lashlcy  v.  Souder, 
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(N.  J.  Ch.  1892)  24  Atl.  919)  as  passing  the 
whole  estate  subject  to  the  lien  imposed  in 
the  deed  for  such  support  (Christman  v. 
Christ,  4  Pennj'p.  (Pa.)  291),  or  as  charging 
the  land  with  the  provision  therefor  in  favor 
of  the  grantors  an  estate  in  such  case  being 
reserved  in  them  (Ringrose  v.  Ringrose,  170 
Pa.  St.  593,  33  Atl.  129).  But  a  provision  of 
this  character  is  construed  as  giving  the 
grantor  no  legal  estate  subject  to  execution, 
it  not  appearing  that  he  had  ever  entered  for 
condition  broken.  Gunn  v.  Butler,  18  Pick. 
(Mass.)  248. 

48.  Georgia.— Greer  v.  Pate,  85  Ga.  552, 
11  S.  E.  869. 

Kentucky. —  Morris  v.  Shannon,  12  Bush 
89;  McKay  v.  Merrifield,  14  B.  Mon.  322. 

Missouri. —  Farrar  v.  Christy,  24  Mo.  453. 

North  Carolina. —  Respass  v.  Lanier,  43 
N.  C.  281.  But  see  Peterson  v.  Ferrell,  127 
N.  C.  169,  37  S.  E.  189. 

Pennsylvania. —  Westenberger  f.  Reist.  13 
Pa.  St.  504;  Bryan  v.  Spires,  3  Brewst.  580. 

South  Carolina. —  Bowman  v.  Lobe,  14 
Rich.  Eq.  271. 

Virginia. —  Elys  v.  Wvnne,  22  Graft.  224. 

See  16  Cent.  Dig.  tit.""  Deeds,"  §  449. 

A  fee  simple  absolute  has  been  held  to  be 
conveyed  where  the  limitation  over  is  void. 
Outla'nd  v.  Bowen,  115  Ind.  150,  17  N.  E.  281. 

7  Am.  St.  Rep.  420.    See  Wilson  r.  Cockrill, 

8  Mo.  1. 

An  estate  is  saved  if  one  child  survives, 
where  it  is  defeasible  if  the  grantee  dies  with- 
out children  living.  Pierson  v.  Armstrong,  1 
Iowa  282,  63  Am.  Dec.  440. 

A  trust  deed  creating  a  life-estate  with  re- 
mainder to  the  life-tenant's  children,  and 
cojitaining  a  provision  tliat  in  case  the  life- 
tenant  died  withoiit  children  the  property 
shall  go  in  fee  to  another,  gives  to  the  life- 
tenant  no  interest  in  the  property  capable  of 
being  conveyed  by  will  or  otherwise.  Buck  v. 
Lantz,  49  Md.  439. 

In  Mississippi  a  statute  containing  such  a 
provision  is  construed  as  not  authorizing  new 
iiniitafions  on  contingencies  not  warranted  by 
the  common  law.  Jordan  v.  Roach,  32  Miss. 
481. 

49.  Pryor  r.  Castleman,  7  S.  W.  892,  9  Ky. 
L.  Rep.  967,  See  Hollingsworth  P.  McDonald, 
2  llarr.  ,\:  ,1.  (Md,)  230.  3  Am.  Dec.  545. 
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tlien  to  another,  conveys  a  life-estate  to  the  grantee  on  condition,  remainder  to 
such  other.^  Again  a  clause  in  a  deed  as  to  the  use  which  shall  be  made  of  the 
land  conveyed  may  operate  as  a  conveyance  of  an  easement  and  not  of  the  fee,"'' 
as  creating  a  trust,^^  or  as  giving  the  grantor  a  reversionary  interest.^^  But  a  fee 
will  pass  by  a  deed  containing  a  clause  or  recital  which  is  merely  declaratory  of 
the  use  contemplated  of  the  land  where  the  other  parts  of  the  deed  operate  as  a 
conveyance  of  the  fee.^ 

d.  Restrictions  as  to  Alienation.  Where  an  estate  in  fee  simple  is  granted  to 
a  person  by  proper  and  sufficient  words,  a  clause  in  the  deed  which  is  in  restraint 
of  alienation  is  void  and  will  be  rejected.^^ 

6.  Reservations  and  Exceptions  as  Affecting  Estate  Created  —  a.  In  General. 
The  nature  of  an  estate  created  may  be  dependent  on  an  exception  or  reservation^^ 
in  the  deed,  the  construction  and  operation  of  which  must  be  determined  from 
the  entire  instrument,  taking  into  consideration  the  object  and  purposes  of  such 
reservation  and  exception.  So  a  fee  may  be  granted  by  a  deed  reserving  to  the 
grantor  some  right  or  estate  in  the  property and  the  estate  conveyed  may  be 


50.  Rutty  Tyler,  3  Day  (Conn.)  470. 
See  Thomas  v.  Thomas,  17  N.  J.  Eq.  356. 

51.  Allen  v.  Wabash,  etc.,  R.  Co.,  84  Mo. 
646;  Richards  v.  North  West  Protestant 
Dutch  Church,  20  How.  Pr.  (N.  Y.)  317; 
Rogers  v.  Stoever,  24  Pa.  St.  186 ;  Robinson 
V.  Missisquoi  R.  Co.,  59  Vt.  426,  10  Atl.  522. 

52.  Neely  v.  Hoskins,  84  Me.  386,  24  Atl. 
882,  so  holding  where  one  owning  the  fee,  but 
who  had  by  reason  of  reservations  and  con- 
ditions in  the  conveyances  to  him  only  a 
right  to  use  part  of  a  building  on  the  prem- 
ises, conveyed  the  land  on  the  condition  that 
it  should  be  forever  for  the  use  of  a  named 
church. 

53.  Seheetz  v.  Fitzwater,  5  Pa.  St.  126. 
See  McKelway  v.  Seymour,  29  N.  J.  L.  321. 

54.  Illinois. —  Warren  County  v.  Patterson, 
56  111.  111. 

Indiana. —  Newpoint  Lodge  No.  255  F.  & 
A.  M.  V.  Newpoint  Scnool  Town,  138  Ind.  141, 
37  N.  E.  650;  Heaston  v.  Randolph  County, 
20  Ind.  398. 

Massachusetts. —  Barker  v.  Barrows,  138 
Mass.  578. 

Vew  Hampshire. —  Coburn  v.  Coxeter,  51 
N.  H.  158. 

'New  Jersey. —  Fitzgerald  v.  Faunce,  46 
N.  J.  L.  536. 

New  Yorfc.— Abbott  v.  Curran,  98  N.  Y. 
665. 

Oregon. —  Coffin  v.  Portland,  16  Oreg.  77, 
17  Pac.  .")89. 

Vermont. —  Beach  r.  Haynes,  12  Vt.  15. 

United  States. —  Mahoning  County  Com'rs 
V.  Young,  59  Fed.  96,  8  C.  C.  A.  27  [reversing 
51  Fed.  585]. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  450. 

A  clause  as  to  use  may  operate  as  a  con- 
dition subsequent,  the  fee  passing  by  the 
deed.  Vail  v.  Long  Island  R.  Co.,  106  N.  Y. 
283,  12  N.  E.  607,  60  Am.  Rep.  449. 

A  deed  conveying  land  for  "the  sole  pur- 
pose of  a  burying-ground  "  will  pass  an  ab- 
solute estate  in  fee  simple,  where  it  does  not 
appear  that  the  consideration  paid  was  less 
than  the  full  value  of  the  land  or  that  the 
grantor  had  any  interest  in  or  reason  for 
having  the  land  used  solely  for  such  pur- 


poses. Rawson  v.  Upbridge  School  Dist.  No. 
5,  7  Allen  (Mass.)  12.5,  83  Am.  Dec.  670; 
Field  V.  Providence,  17  R.  I.  803,  24  Atl.  143. 

A  limitation  upon  the  manner  in  which  the 
property  is  to  be  used  is  only  imposed,  and 
an  estate  upon  condition  either  precedent  or 
subsequent  is  not  created  by  a  conveyance  of 
land  in  fee  simple  "  for  the  erection  of  a 
school-house  thereon  and  for  no  other  pur- 
pose." Curtis  V.  Board  of  Education,  43 
Kan.  138,  23  Pac.  98. 

If  there  be  no  clause  for  forfeiture  and  re- 
entry grant  is  not  one  upon  condition.  Pack- 
ard     Ames,  16  Gray  (Mass.)  327. 

In  Pennsylvania,  under  the  internal  im- 
provement acts  of  Feb.  25  and  April  10,  1826, 
a  grant  to  the  state  for  the  use  of  a  canal  is 
absolute  in  perpetuity.  Craig  v.  Allegheny, 
53  Pa.  St.  477. 

55.  Kentucky. —  Miller  v.  Denny,  99  Ky. 
53,  34  S.  W.  1079,  17  Ky.  L.  Rep.  1376. 

Missouri. —  English  v.  Beehle,  32  Mo.  186, 
82  Am.  Dee.  126;  McDowell  c.  Brown,  21 
Mo.  57. 

North  Carolina. —  Pritchard  v.  Bailey,  113 
N.  C.  521,  18  S.  E.  668;  Munroe  v.  Hall,  97 
N.  C.  206,  1  S.  E.  651. 

Tennessee.—  Lawrence  v.  Singleton,  ( Sup. 
1875)  17  S.  W.  265. 

Texas. —  Bouldin  v.  Miller,  87  Tex.  359,  28 
S.  W.  940. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  451. 

56.  Reservations  and  exceptions  generally 
see  infra,  V,  D. 

Reservation  of  ground-rent. —  And  it  has 
been  decided  that  a  legal  estate  is  vested  in 
a  grantee  by  a  conveyance  which  reserves  a 
ground-rent  to  the  grantor  with  a  covenant 
to  convey  in  fee-simple  absolute  on  the  pay- 
ment of  a  certain  sum.  Sahl  v.  Wright,  6 
Pa.  St.  433. 

57.  A  fee  is  granted  by  a  deed  which  gives 
the  grantor  the  right  to  appoint  by  will  one 
whose  consent  shall  be  necessary  to  a  con- 
veyance by  the  grantee  (Munger  v.  Swanson, 
110  Ala.  414,  20  So.  88),  or  which  conveys 
property  subject  to  the  right  of  the  grantor 
to  cut  or  remove  timber  therefrom  during 
his  lifetime  (Behmyer  v.  Odell,  31  111.  App. 
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subject  to  a  life-estate/^  or  an  estate  in  tlje  nature  of  a  qualifier]  fee/'*  Or  a  ten- 
ancy in  common  may  be  created  by  a  rencrvation  in  a  deed'''  or  by  an  exception.** 
Again  a  deed  of  bargain  and  sale  may  be  employed  to  convey  an  estate  and 
reserve  or  confer  a  power  of  appointment,  on  the  execution  of  which  the  deed 
will  vest  the  estate  in  the  appointee.®  But  a  reservation  which  is  repugnant  to 
the  estate  granted  and  an  illegal  restraint  on  tlie  power  of  alienation  is  void,  a« 
"where  in  a  conveyance  in  fee  there  is  a  reservation  of  a  preemptive  right  of  pur- 
chase by  the  grantor  in  every  case  of  sale  h>y  the  grantee  and  of  a  right  to  a  por- 
tion of  the  purchase-money  on  each  sale.''^  And  a  reservation  of  a  right  to  devise 
by  vpill,  which  is  a  right  which  the  grantor  may  exercise  or  not  at  his  pleasure,  is 
not  a  special  power  in  trust  which  equity  will  enforce.'^ 

b.  Deed  Creating  Future  Estate,  Reserving  Life-Estate  to  Grantor.  A  pres- 
ent vested  interest  maybe  conveyed  by  deed  to  be  enjoyed  infuturo,  tiie  grantor 
retaining  the  intermediate  estate.^^    Tlaus  a  deed  of  land  witli  a  reservation  to  the 


350)  ;  or  by  a  deed  reserving  the  right  to 
pasture  (Wilson  r.  Peck,  39  Conn.  ,54;  Bray 
V.  Hussey,  83  Me.  329,  22  Atl.  220),  reserving 
a  power  of  revocation  or  reverter  (Pollard 
V.  Union  Nat.  Bank,  4  Mo.  App.  408),  re- 
serving the  "  free  and  uninterrupted  privilege 
of  the  hand  pump  in  the  aforesaid  well,  and 
of  the  said  well  and  water,  at  all  times " 
(Johnson  v.  Rayner,  6  Gray  (Mass.)  107), 
or  reserving  a  perpetual  rent  charge  to  the 
grantor,  his  heirs  and  assigns  (Farley  v. 
Craig,  11  N.  .J.  L.  262.  Compare  Page  v. 
Esty,  54  Me.  319),  "saving,  excepting  and 
reserving  .  .  .  the  family  burying  ground " 
describing  the  same,  with  rights  of  free  in- 
gress and  egress  (Blackman  v.  Striker,  21 
N.  Y.  Suppl.  563,  29  Abb.  N.  Cas.  (N.  Y.) 
467 ) ,  reserving  an  easement  ( Gallupville 
Reformed  Chui-eh  v.  Schoolcraft,  65  N.  Y. 
134),  or  reserving  a  right  of  life  support  by 
the  grantees  and  the  right  to  convey  if  the 
grantees  fail  to  properly  support  the  grantors 
(Blanchard  o.  Morey,  56  Vt.  170). 

A  deed  reserving  a  lien  on  the  land  for  the 
purchase-money  does  not  vest  an  absolute 
title  until  the  money  is  paid.  Baker  v. 
Ramey,  27  Tex.  52. 

A  deed  reserving  the  right  to  prospect  for 
coal  and  other  minerals  and  to  mine  and 
remove  the  same  does  not  convey  a  fee.  Adams 
f.  Reed,  11  Utah  480,  40  Pae.  720. 

58.  Deeds  construed  as  reserving  life-estate 
see  the  following  cases: 

Georgia. —  Brookin  v.  Brookin,  34  Ga.  42. 

'North  Carolina. —  Hodges  v.  Spicer,  79 
N.  C.  223. 

South  Carolina. —  De  Millen  v.  McAlliley, 
2  McMuU.  499 ;  Larey  t:  Beazley,  9  Rich.  Eq. 
119. 

Tennessee. —  Woodson  r.  Smith,  1  Head 
276. 

Vermont. —  Keeler  v.  Wood,  30  Vt.  242. 

Sec  16  Cent.  Dig.  tit.  "  Deeds,"  §  453  etseq. 

A  deed  excepting  the  widow's  third  conveys 
tlie  whole  interest  in  the  premi.sos  except 
such  third.  Crosby  v.  Montgomery,  38  Vt. 
238. 

A  deed  to  one  and  a  bond  by  the  latter  that 
he  will  let  tli(>  grantor  retain  posHcsMion  of 
the  property  (luring  the  granior'H  HIV;  and  the 
life  of  liis  wife  may  be  construed  together  as 
rcHcrvitjg  a  life-estate.  Strong  v.  Brewer,  17 
Ala.  706. 
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A  reservation  to  the  grantor  and  "his  rep- 
resentatives "  of  a  right  of  passage  over  the 
land  conveyed  reserves  only  a  life-easement, 
it  not  being  equivalent  to  a  reservation  to 
him  and  to  his  heirs.  Claflin  v.  Boston,  etc., 
R.  Co.,  157  Mass.  489,  32  N.  E.  659,  20 
L.  R.  A.  638. 

Donee  is  deprived  of  enjoyment  of  the 
property  conveyed  by  a  deed  of  gift  reserving 
a  life  use  to  the  donor  and  his  wife,  until 
after  the  death  of  both  the  donor  and  his 
wife.  Murphy  v.  Merritt,  48  N.  C.  37.  See 
Woodson  V.  Smith,  1  Head  (Tenn. ;  276. 

Where  the  grantor  reserves  a  life-estate 
with  power  to  dispose  of  the  property  a  con- 
veyance by  him  will  pass  a  fee  simple  in  the 
premises.  Johnson  v.  Reeves,  48  How.  Pr. 
(N.  Y.)  505. 

59.  Moulton  v.  Trafton,  64  Me.  218,  219, 
so  held  where  a  deed  excepted  "  a  saw  mill 
and  shingle  machine,  and  land  enough  around 
said  mills  for  to  carry  on  the  lumbering  busi- 
ness at  said  mills,  ...  so  long  as  said 
Trafton  occupies  said  privilege  with  mills." 

60.  Wheeler  v.  Carpenter,  107  Pa.  St.  271, 
where  it  is  so  held  where  a  deed  reserves 
"  all  the  pine  timber  fit  for  sawing." 

61.  Gill  V.  Grand  Tower  Min.,  etc.,  Transp. 
Co.,  92  111.  249  (deed  excepting  a  certain 
number  of  acres)  ;  Payne  v.  Parker,  10  Me. 
178,  25  Am.  Dec.  221  (deed  excepting  rever- 
sion of  the  dower  where  no  dower  has  been 
assigned  by  metes  and  bounds ) . 

62.  Oeheltree  v.  McClung,  7  W.  Va.  232. 

63.  De  Peyster  v.  Michael,  6  N.  Y.  467,  57 
Am.  Dec.  470. 

64.  Towler  v.  Towler,  65  Hun  (N.  Y.)  457, 
20  N.  Y.  Suppl.  342  [affirmed  in  142  N.  Y. 
371,  30  N.  E.  869]. 

The  implication  of  a  power  to  devise  is  held 
to  be  sustained  by  a  reservation  to  the 
grantor,  in  case  the  grantee  should  "  die 
intestate."  Shoofstall  v.  Powell,  1  Grant 
(Pa.)  19. 

65.  Dawson  r.  Dawson,  Rice  Eq.  (S.  C. ) 
243.  Soo  Pledger  v.  David,  4  Desauss.  (S.  C.) 
264.  And  it  lias  been  decided  that  a  con- 
veyance of  land  on  condition  of  the  grantor's 
enjoying  the  same  during  his  life  and  the 
|)ayni('nt  of  iin  nnnuity  by  the  grantee  to  the 
grantor  during  the  saiive  time  with  remain- 
der in  fn\  to  th(!  grantee  is  to  be  construed 
as  a  bargain  and  sale  and  is  valid.  Rogers 
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grantor  of  the  use  thereof  during  his  natural  life  will  give  the  grantor  a  life- 
estate  in  the  premises,^*'  with  a  vested  remainder  in  fee  to  the  grantee.®'''  And  a 
deed  whereby  a  grantor  conveys  and  covenants  certain  lands  at  his  death  will  be 
construed  as  an  estate  in  fee  simple  to  take  effect  after  a  life-estate  reserved  in  the 
grantor  by  implication.*^  So  a  father  may,  make  a  valid  deed  of  gift  to  his  chil- 
dren to  take  effect  after  the  death  of  himself  and  his  wife  and  not  until  then.*® 


i.-.  Eagle  Fire  Co.,  9  Wend.  (N.  Y.)  611; 
Jackson  v.  Delancey,  4  Cow.  (N.  Y. )  427. 

66.  Alabama. — Planters'  Bank  r.  Davis,  31 
Ala.  626. 

Georgia. —  Rollins  v.  Davis,  96  Ga.  107,  23 
S.  E.  392. 

Maine. —  Achorn  v.  Jackson,  86  Me.  215, 
29  Atl.  989. 

North  Carolina. —  Hatch  v.  Thompson,  14 
N.  C.  411.  But  see  Howell  v.  Howell,  29 
N.  C.  491,  47  Am.  Dec.  335. 

South  Carolina. — 'Cribb  t".  Rogers,  12  S.  C. 
564,  32  Am.  Rep.  511. 

Vermont.—  Colby  v.  Colby,  28  Vt.  10. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  454. 

A  deed  of  the  unexpired  term  of  a  lease- 
hold estate  for  a  terra  of  years,  renewable 
forever,  will  not  be  rendered  void  by  a  reser- 
vation of  the  use  during  the  grantor's  life. 
Culbreth  c.  Smith,  69  Md.  450,  16  Atl.  112, 
]  L.  R.  A.  538. 

A  grant  of  chattels  with  a  reservation  of  a 
life-estate  has  been  held  to  pass  nothing. 
Lance  v.  Lance,  50  N.  C.  413,  72  Am.  Dec. 
555. 

A  reservation  of  a  right  to  a  home  gives 
no  such  possessory  right  in  the  premises  to 
the  grantor  as  can  be  the  subject  of  a  con- 
veyance.   Fisher  v.  Nelson,  8  Mo.  App.  90. 

No  interest  that  can  be  reached  by  subse- 
quent creditors  is  vested  in  a  grantor  by  a 
reservation,  in  a  settlement,  of  a  bare  main- 
tenance to  himself  and  his  wife  for  life,  it 
being  also  provided  that  his  property  shall 
not  be  liable  for  his  debts  afterward  con- 
tracted. Johnston  o.  Zane,  11  Graft.  (Va. ) 
5.52. 

Where  a  deed  reserves  a  life-estate  "from 
year  to  year "  provided  that  "  the  right  of 
the  grantor  aforesaid  to  said  possession  and 
use  must  be  requested  in  writing  before  the 
first  of  March  of  each  and  every  year  from 
this  date,"  it  has  been  held  that  failure  to 
give  notice  does  not  terminate  the  life-estate, 
but  only  the  right  of  possession  for  any 
siven  year.  Hurd  v.  Hurd,  64  Iowa  414,  417, 
20  N.  w.  740. 

67.  Alabama. —  Planters'  Bank  v.  Davis,  31 
Ala.  626. 

Connecticut. —  See  Bissell  v.  Grant,  35 
Conn.  288. 

Georgia. —  Rollins  v.  Davis,  96  Ga.  107,  23 
S.  E.  392. 

Maine. —  Achorn  v.  Jackson,  86  Me.  215, 
29  Atl.  989. 

Massachusetts. — Brewer  v.  Hardy,  22  Pick. 
376,  33  Am.  Dec.  747. 

Texas. — Bombarger  v.  Morrow,  61  Tex.  417. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  454. 

An  estate  in  fee  commencing  on  the  death 
of  the  grantor  is  conveyed  where  the  life- 


estate  is  reserved  to  the  grantor.  Hurst  V. 
Hurst,  7  W.  Va.  289. 

Grantee  is  vested  with  a  fee  conditionaL 
Burnett  v.  Burnett,  17  S.  C.  545. 

Such  a  deed  reduces  the  estate  to  possession 
on  the  death  of  the  grantor.  In  re  Wisner, 
20  Mich.  442;  McDaniel  v.  Johns,  45  Miss. 
632.  But  see  McCall  v.  White,  10  La.  Ann. 
577. 

Fee  passes  immediately  on  condition  sub- 
sequent.   Howard  v.  Turner,  6  Me.  106. 

68.  Vinson  v.  Vinson,  4  111.  App.  138.  See 
Drown  v.  Smith,  52  Me.  141. 

A  grantor  will  be  protected  in  possession 
during  his  life  under  a  deed  by  him  which 
he  has  caused  to  be  delivered  and  which  is 
to  take  effect  at  his  death.  Alsop  v.  Eekles, 
81  111.  424. 

The  rules  with  regard  to  devises  of  prop- 
erty cannot  be  applied  to  a  conveyance  to 
take  effect  after  the  grantor's  death,  in  the 
place  of  a  disposition  of  his  property  by  will, 
so  as  to  make  valid  a  limitation  in  the  deed 
which  would  be  valid  in  a  devise  but  not  in' 
an  ordinary  deed.  Macumber  v.  Bradley,  28 
Conn.  445. 

Where  delivery  is  such  that  title  does  not 
immediately  pass  under  a  deed  to  take  effect 
at  the  grantor's  death  and  the  delivery  was 
in  pursuance  of  an  oral  contract  under  which 
the  grantees  were  to  have  the  lands  at  the 
grantor's  death  the  transaction  is  a  nullity. 
Harman  v.  Harman,  70  Fed.  894,  17  C.  C.  A. 
479. 

Where  livery  of  seizin  is  abolished  a  con- 
veyance to  take  effect  at  the  grantor's  death 
is  valid  without  any  intermediate  estate  to 
support  it.    Shackleton  v.  Sebree,  86  111.  616. 

69.  Connecticut. —  Graves  v.  Atwood,  52 
Conn.  512,  52  Am.  Rep.  610;  Coley  v.  Coley, 
19  Conn.  114;  Fish  v.  Sawyer,  11  Conn.  545. 

Kentucky. — -Banks  v.  Marksberry,  3  Lift. 
275. 

Louisiana. —  Holloman  v.  Holloman,  12  La. 
Ann.  607. 

Maine. —  Watson  f.  Cressey,  79  Me.  381, 
10  Atl.  59. 

Massachusetts. — See  Steel  v.  Steel,  4  Allen 
417. 

Michigan. — Martin  v.  Cook,  102  Mich.  267, 
60  N.  W.  679. 

~Neio  Hampshire. —  Dennett  v.  Dennett,  40 
N.  H.  498. 

North  Carolina. —  Duncan  v.  Self,  5  N.  C. 
466. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  454. 

A  conveyance  for  valuable  consideration, 
conditioned  that  the  grantor  and  his  wife 
shall  have  the  use  and  possession  of  the  prop- 
erty for  life  may,  it  is  decided,  be  construed 
as  a  conveyance  with  a  condition  subsequent 
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D.  Reservations  and  Exceptions — l.  Definitions  and  Distinguishing  Char- 
acteristics. A  reservation  is  u  (•huise  in  a  d(;ed  wlicrel>y  tlie  <^rantoi'  ronervcs 
some  new  tiling-  to  himself  ™  out  of  that  which  he  granted  before.''  It  differs 
from  an  exception  which  is  ever  of  ])art  of  the  thing  granted  and  of  a  thing  m 


that  the  grantee  shall  permit  such  use,  or  an 
agreement  to  convey  the  use  after  the  grant- 
or's death  or  a  covenant  to  stand  seized  to 
the  use  of  the  grantor  for  life,  then  of  his 
wife,  and  the  remainder  to  the  grantee,  and 
may  be  enforced  in  equity.  Sherman  v. 
Dodge,  28  Vt.  26. 

Grantor  and  his  wife  hold  a  life-estate  by 
entirety  under  a  deed  by  them  reserving  such 
estate  to  them  and  on  the  death  of  the  hus- 
band the  widow  becomes  .sole  tenant  for  life. 
Jones  V.  Potter,  89  N.  C.  220.  See  Reynolds 
V.  McFarland,  11  S.  W.  202,  10  Ky.  L.  Rep. 
932. 

Extent  and  limits  of  rule. — A  deed  executed 
in  trust  for  the  grantor  for  life,  with  remain- 
der to  his  appointees  by  will,  or  to  his  heirs 
if  he  makes  no  appointment,  is  held,  as  to 
the  remainder  limited  to  the  heirs,  to  give 
an  executed  fee  in  the  taker  for  life,  under 
the  rule  in  Shelley's  case,  subject  to  be  di- 
vested by  the  exercise  of  the  power  of  appoint- 
ment. Brown  v.  Renshaw,  .57  Md.  67.  But 
a  conveyance  by  a  grantor  of  the  real  and  per- 
sonal estate  which  he  may  leave  at  his  death 
with  a  reservation  to  himself  of  the  free  con- 
trol and  disposal  of  it  during  his  lifetime 
will  not  have  the  efTect  of  a  present  convey- 
ance of  the  property,  it  referring  expressly 
to  what  he  may  leave  at  his  death  and  is 
void  as  a  conveyance.  Roth  v.  Michalis,  125 
111.  325,  17  N.  E.  809.  And  where  a  grantor 
conveyed  property  upon  condition  that  the 
grantee  outlive  him  with  the  habendum  to 
her  and  her  heirs  subject  to  the  condition 
aforesaid,  and  there  is  a  reservation  in  the 
deed  to  the  grantor  of  the  full  and  complete 
control  over  the  property  during  his  life  and 
the  right  to  enjoy  the  rents,  issues,  and 
profits  thereof,  nothing  passed  by  the  deed 
in  case  the  grantee  dies  before  the  grantor 
(Earle  i;.  Dawes,  3  Md.  Ch.  230),  although 
\vpon  the  happening  of  the  contingency  named 
an  estate  in  fee  simple  passes  to  the  grantee 
(Abbott  f.  Holway,  72  Me.  298.  Compare 
Du  Bois'  Appeal,  121  Pa.  St.  368,  15  Atl. 
641). 

70.  Must  be  to  the  grantor  and  not  to  a 
stranger  to  the  deed. 

California. —  Butler  v.  Gosling,  130  Cal. 
422,  62  Pac.  596. 

Maine.— mn  v.  Lord,  48  Me.  83;  Hodge 
V.  Boothy,  48  Me.  68;  Moulton  v.  Faught,  41 
Me.  208. 

Maryland. —  Herbert  V.  Pue,  72  Md.  307, 
20  Ati.  182;  Schaidt  v.  Blaul,  66  Md.  141, 
C  Atl.  669. 

New  York. —  Eysaman  v.  Eysaman,  24  Hun 
430;  Ivc.3  v.  Van  Auken,  34  Barb.  566;  Ste- 
vens V.  Adams,  1  Thomp.s.  &  C.  587.  See  also 
Hornbeck  v.  Sleight,  12  Johns.  199;  Tlorn- 
beck  V.  Wcstbrook,  9  Johns.  73. 

Rhode  Inland.—  Em  p.  Young,  11  R.  I.  636. 

Wisconsin. —  Strasson  v.  Montgomery,  32 
Wis.  .52. 


71.  Sheppard  Touchst.  80  [f/uoled  in  Bryan 
V.  Bradlev,  16  Conn.  474,  482;  Randall  v. 
Randall,  59  Me.  338,  340;  Adams  v.  Morse, 
51  Me.  497.  498;  Hertert  v.  Pue,  72  Md.  307, 
311,  20  Atl.  182;  Schaidt  v.  Blaul,  66  Md. 
141,  145,  6  Atl.  669;  Goodrich  v.  Easton  R. 
Co.,  37  N.  H.  149,  167;  Craig  v.  Wells,  11 
N.  Y.  31.5,  321  ;  Mount  v.  Hambley,  22  Misc. 
(N.  Y.)  4.54,  .50  N.  Y.  Suppl.  813;  Wall  r. 
Wall,  126  N.  C.  405,  407,  35  S.  E.  811; 
Whitaker  v.  Brown,  46  Pa.  St.  197,  198; 
Rich  V.  ZeilsdorfT,  22  Wis.  544,  547,  99  Am. 
Dec.  81;  Washington  Mills  Emery  Mfg.  Co. 
v.  Commercial  F.  Ins.  Co.,  13  Fed.  646,  649; 
Simpson  v.  Hartman,  27  U.  C.  Q.  B.  460, 
463]. 

Other  definitions  are:  "That  which  issues 
from  or  is  an  incident  of  the  thing  granted 
and  not  a  part  of  it."  Mar-shall  v.  Trum- 
bull, 28  Conn.  183,  73  Am.  Dec.  667. 

"  Something  newly  created  out  of  the 
granted  premises."  Hurd  v.  Curti.s,  7  Mete. 
(Mass.)  94,  110;  Manley  v.  Carl,  20  Ohio.Cir. 
Ct.  161,  165. 

"A  clause  in  a  deed  whereby  the  grantor 
reserves  .some  new  thing  to  himself  issuing 
out  of  the  thing  granted  and  not  in  esse  be- 
fore." 4  Kent  Comm.  468  Iquoted  in  Brown 
V.  Anderson,  88  Ky.  577,  579,  11  S.  W.  607, 
10  Ky.  L.  Rep.  107]. 

"  That  part  of  a  deed  or  other  instrument 
which  reserves  a  thing  not  in  esse  at  the 
time  of  the  grant,  but  newly  created."  Bou- 
vier  L.  Diet,  [quoted  in  Barnes  v.  Burt.  38 
Conn.  541,  542]. 

"  Something  merely  created  or  reserved  out 
of  the  thing  granted  that  was  not  in  exist- 
ence before."  Winston  v.  Johnson,  42  Minn. 
398,  401,  45  N.  W.  958;  Elliot  v.  Small,  35 
Minn.  396,  397,  29  N.  W.  158,  59  Am.  Rep. 
329. 

"  The  creation  of  a  right  or  interest  which 
had  no  prior  existence  as  such  in  a  thing 
or  part  of  a  thing  granted."  Kister  r.  Ree- 
ser,  98  Pa.  St.  1,  5,  42  Am.  Rep.  608. 

The  withholding  by  the  grantor  of  some 
right  or  privilege  for  his  own  use  out  of  or 
in  connection  with  the  estate  conveyed. 
Smith  V.  Cornell  University,  21  Misc.  (N.  Y.) 
220,  45  N.  Y.  Suppl.  640. 

"A  reservation  is  always  of  something  taken 
back  out  of  that  which  is  clearly  granted ; 
while  an  exception  is  of  some  part  of  the 
estate  not  granted  at  all.  A  reservation  is 
never  of  any  part  of  the  estate  itself,  but  of 
something  issuing  out  of  it.  .  .  .  An  excep- 
tion, on  the  other  hand,  must  be  a  portion  of 
the  thing  granted,  or  described  as  granted, 
and  can  bo  of  nothing  else ;  and  mviat  also 
be  of  something  which  can  be  enjoyed  sepa- 
rately from  the  thing  granted."  Craig  r. 
Wells,  11  N.  Y.  315,  321.  Sec  also  Ivea  r. 
Van  Auken,  34  Barb.  ( N.  Y.)  506;  Miller 
r.  Lapham,  44  Vt.  416. 

A  clause  is  a  reservation  when  it  is  of  a 
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^sse  at  the  time.'^    The  office  of  an  exception  is  to  take  something  out  of  the 


right  of  way  across  a  railroad  (Knowlton  v. 
New  York,  etc.,  R.  Co.,  72  Conn.  188,  44 
Atl.  8)  ;  when  it  reserves  to  the  grantor  or 
"  its  successors  or  assigns,  for  a  right  of  way 
or  other  railway  purposes "  a  certain  strip 
!  of  land  (Bendikson  r.  Great  Northern  R.  Co., 
80  Minn.  332,  83  N.  W.  194)  ;  when  in  a 
deed  to  a  railroad  corporation  it  reserves 
"  the  right  of  passing  and  repassing  and  re- 
pairing my  aqueduct  logs  forever,  through 
a  culvert  six  feet  wide  and  rising  in  height 
to  the  superstructure  of  the  railroad,  to  be 
built  and  kept  in  repair  by  said  company  " 
(Ashcroft  1-.  Eastern  R.  Co.,  126  Mass.  196, 
30  Am.  St.  Rep.  672 )  ;  when  it  reserves  a 
privilege  in  the  well  on  the  premises  for  the 
adjoining  lot  of  a  third  person  (Ives  v.  Van 
Auken,  34  Barb.  (N.  Y.)  566)  ;  when  it  re- 
serves the  use  of  a  well  and  the  water 
therein  is  ample  for  both  parties  (Barnes 
V.  Burt,  38  Conn.  541)  ;  when  it  is  a  right 
and  privilege  of  taking  water  from  a  stream 
and  the  right  and  privilege  of  three  watering 
places,  even  though  the  words  "  excepting 
and  reserving "  are  used  ( Smith  v.  Cornell 
University,  21  Misc.  (N.  Y.)  220,  45  N.  Y. 
Suppl.  640)  ;  when  the  deed  recites  that 
nothing  is  conveyed  which  the  grantor  had 
sold  or  did  not  possess  ( Harman  v.  Stearns, 
95  Va.  58,  27  S.  E.  601)  ;  when  it  reserves 
the  right  to  cut  timber  within  a  time  lirb- 
ited  (Martin  v.  Gilson,  37  Wis.  360)  ;  and 
when  it  reserves  unpaid  damages  awarded  by 
railroad  commissioners  and  selectmen  for  the 
laying  of  a  railroad  way  (Richardson  v. 
Palmer,  38  N.  H.  212). 

72.  Connecticut. —  Bryan  v.  Bradley,  16 
Conn.  474. 

Kentucky. —  Brown  r.  Anderson,  88  Ky. 
577,  11  S.  W.  607,  10  Ky.  L.  Rep.  107. 

Maine.—  Wellman  v.  Churchill,  92  Me.  193, 
42  Atl.  352;  Engel  v.  Ayer,  85  Me.  448,  27 
Atl.  352;  Randall  v.  Randall,  59  Me.  338; 
Adams  v.  Morse,  51  Me.  497;  State  v.  Wil- 
son, 42  Me.  9 ;  Winthrop  v.  Fairbanks,  41 
Me.  307. 

Maryland.- — Herbert  v.  Pue,  72  Md.  307, 
20  Atl.  182;  Schaidt  v.  Blaul,  66  Md.  141,  6 
Atl.  669. 

Minnesota. —  Elliot  r.  Small,  35  Minn.  396, 
29  N.  W.  158,  59  Am.  Rep.  329. 

Mississippi. —  Moore  v.  Lord,  50  Miss.  229. 

New  Hampshire. — Cocheco  Mfg.  Co.  r.  Whit- 
tier,  10  N.  H.  305. 

Neio  York. — Blackman  r.  Striker,  142  N.  Y. 
555,  37  N.  E.  484;  Craig  i".  Wells,  11  N.  Y. 
315;  Mount  v.  Hambley,  22  Misc.  454,  50 
N.  Y.  Suppl.  813. 

North  Carolina.— WslII  v.  Wall,  126  N.  C. 
405,  35  S.  E.  811. 

Pennsylvania. —  Kister  v.  Reeser,  98  Pa.  St. 
1,  42  Am.  Rep.  608;  Whitaker  r.  Brown,  46 
Pa.  St.  197;  McClintock  v.  Loveless,  5  Pa. 
Dist.  417. 

Wisconsin. —  Green  Bay,  etc.,  Canal  Co.  v. 
Hewitt,  66  Wis.  461,  29  N.  W.  237;  Rich  v. 
2eilsdorfT,  22  Wis.  544,  99  Am.  Dee.  81. 

United  States. — Brown  v.  Spillman,  45  Fed. 
[43] 


291;  Washington  Mills  Emery  Mfg.  Co.  v. 
Commercial  F.  Ins.  Co.,  13  Fed.  646. 

England. —  Coke  Litt.  47a;  Sheppard 
Touchst.  80. 

Canada. —  Simpson  v.  Hartman,  27  U.  C. 
Q.  B.  460. 

Other  definitions  are:  "An  interest  re- 
tained by  a  grantor  out  of  the  body  of  the 
thing  granted."  Marshall  v.  Trumbull,  28 
Conn.  183,  73  Am.  Dec.  667. 

"A  portion  of  the  thing  granted,  or  de- 
scribed as  granted,  and  which  would  other- 
wise pass  by  the  deed."  Brown  v.  Allen,  43 
Me.  590. 

"  The  retaining  of  a  part  of  the  thing 
granted."  Ewing  v.  Fertig,  24  Pa.  Co.  Ct. 
301,  304. 

"A  clause  in  a  deed  which  withdraws  from 
its  operation  some  part  of  the  thing  granted, 
and  which  would  otherwise  have  passed  to 
the  grantee  under  the  general  description." 
Biles  V.  Tacoma,  etc.,  R.  Co.,  5  Wash.  509, 
511,  32  Pae.  211. 

A  clause  is  an  exception  when  "  reserving  " 
the  use  of  a  way  then  in  existence  (State  v. 
Wilson,  42  Me.  9)  ;  when  reserving  a  right 
of  way  "  as  now  used,"  there  being  a  then 
existing  right  of  way  (Bridger  v.  Pierson, 
45  N.  Y.  601  [reversing  1  Lans.  481])  ;  when 
"  saving  and  excepting  therefrom "  fifteen 
feet  square  "  as  a  way  to  "  the  grantor's  cel- 
lar (Mount  V.  Hambley,  22  Misc.  (N.  Y.) 
454,  50  N.  Y.  Suppl.  813);  when  "reserv- 
ing to  the  owner  of  the  estate  and  others 
adjoining  ...  a  right  of  passageway  over 
the  within  granted  premises  as  specified " 
in  a  former  deed  and  the  way  existed  (Wood 
V.  Boyd,  145  Mass.  176,  13  N.  E.  476)  ;  when 
"  saving  and  excepting  to  my  wife  and  my- 
self, and  our  legitimate  descendants,  the  use 
and  privilege  .  .  .  [of  certain  premises] 
which  we  now  enjoy  and  possess  "  ( Jones  t'. 
De  Lassus,  84  Mo.  541)  ;  when  "reserving" 
the  right  of  building  a  dam  together  with 
the  right  of  flowage,  and  "  also  reserving " 
an  acre  of  ground  at  the  east  end  of  the  dam' 
and  the  grantor  owned  both  sides  of  the  river 
(Smith  V.  Furbish,  68  N.  H.  123,  44  Atl. 
398,  47  L.  R.  A.  226)  ;  when  "  saving  and  re- 
serving nevertheless,  out  of  the  several  water 
lots  and  soil  under  water,  ...  so  much  of 
the  same  as  will  be  necessary  to  make  "  cer- 
tain streets,  which  tlie  grantee  covenanted  to 
make  and  maintain  at  his  own  expense,  and 
that  the  same  should  remain  public  highways 
(Langdon  v.  New  York,  6  Abb.  N.  Cas.  (N.  Y.) 
314  [affirmed  in  93  N.  Y.  129])  ;  when  the 
exception  is  of  the  "  good  heart  pine  timber, 
suitable  for  mill  timber "  ( Bond  v.  Cashie, 
etc.,  R.,  etc.,  Co.,  127  N.  C.  125,  37  S.  E.  63)  ; 
when  "  excepting  the  reservation  "  out  of  the 
grant,  of  certain  fruit  trees  and  the  land 
on  which  they  stand,"  "  also,  so  much  of 
the  second  growth  of  ash  timber,  as  I  shall 
need  for  my  own  personal  use"  (Randall  v. 
Randall,  59  Me.  338)  ;  where  a  smaller  tract 
is  "  reserved "  out  of  two  larger  tracts,  by 
metes  and  bounds   (Watkins  v.  Tucker,  84 
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thing  granted  that  would  otherwise  pass.'''  A  reservation  or  exception  must  be 
something  out  of  the  estate  granted.'''"  The  terms  "  reservation  "  and  "  exc(ip- 
tion"  are  often  used  interchangeably,  and  the  technical  meaning  will  give  way  to 
the  manifest  intent,  even  though  tlie  technical  term  to  the  contrary  be  used.'^* 

2.  Creation  and  Nature  —  a.  In  General.  To  create  a  reservation  apt  words 
are  necessary  ;™  and  neither  an  exception  nor  a  reservation  will  be  held  to  have 
been  created,  where  apt  words  are  not  used  therefor,  and  there  appears  to  be  no 
reason  why  apt  words  should  not  have  been  used  if  such  was  the  intention  of  the 
parties."  So  even  the  words  "  saving  and  reserving"  will  not  except  mines  and 
minerals,  where  it  is  admitted  that  the  deed  must  be  construed  as  an  exercise  of 
the  power  of  appointment,  and  the  suggested  reservation  is  to  those  exercising 


Tex.  428,  19  S.  W.  570)  ;  when  four  acres 
in  a  square  farm  is  reserved  out  of  a  larger 
lot  (Hay  V.  Storrs,  Wright  (Ohio)  711); 
when  it  reserves  certain  rooms  in  a  house  to 
a  third  party  who  owns  them  (Bartlett  v. 
Barrows,  22  R.  I.  642,  49  Atl.  31);  when 
land  on  which  there  are  two  houses,  one  of 
which  had  been  assigned  as  dower,  is  con- 
veyed with  one  dwelling-house  thereon  "  re- 
serving "  the  house  occupied  by  the  widow 
(Kimball  v.  Withington,  141  Mass.  376,  6 
N.  E.  759)  ;  where  the  "grantor  corporation 
excepts  and  reserves  to  itself  all  of  the  build- 
ings," etc.,  "  standing  on  the  granted  lands  " 
(Washington  Mills  Emery  Mfg.  Co.  v.  Com- 
mercial F.  ins.  Co.,  13  Fed.  646)  ;  when  "ex- 
cepting and  forever  reserving  the  graveyard 
on  the  lands  hereby  conveyed  at  all  times 
hereafter  to  enter  thereon  without  hindrance 
or  denial  "  ( Mannerback  v.  Pennsylvania  R. 
Co.,  16  Pa.  Super.  Ct.  622)  ;  and  when  "sav- 
ing and  reserving  nevertheless,  for  his  own 
use  the  coal  contained  "  in  certain  land  "  to- 
gether with  free  ingress  and  egress,  by  wagon- 
road  to  haul  coal  therefrom  as  wanted " 
(Whitaker  v.  Brown,  46  Pa.  St.  197).  A 
reservation  may  also  constitute  an  exception, 
if  land  referred  to  therein  is  located  with 
sufficient  certainty  to  show  that  an  exception 
operates  upon  it.  Consolidated  Ice  Co.  v. 
New  York,  53  N.  Y.  App.  Div.  260,  65  N.  Y. 
Suppl.  912. 

73.  Roberts  v.  Robertson,  53  Vt.  690,  38 
Am.  Rep.  710.  See  also  Biles  v.  Tacoma,  etc., 
R.  Co.,  5  Wash.  509,  32  Pac.  211. 

74.  Hill  V.  Cutting,  107  Mass.  596;  Dyer 
V.  Sanford,  9  Mete.  (Mass.)  395,  43  Am. 
Dec.  399;  Brown  v.  Spillman,  45  Fed. 
291. 

75.  State  v.  Wilson,  42  Me.  9;  Sloan  v. 
Lawrence  Furnace  Co.,  29  Ohio  St.  568; 
Whitaker  v.  Brown,  46  Pa.  St.  197. 

In  such  cases  wliere  the  intention  is  the 
controlling  consideration  the  distinction  of 
the  common  law  between  reservations  and  ex- 
ceptions is  not  material.  Coal  Creek  Min.  Co. 
V.  Heck,  15  Lea  (Tenn.)  497. 

76.  Incliiquin  Burncll,  3  Ridg.  P.  C. 
418. 

Apt  words  are  necessary  to  convey  separate 
intcrcstH.  Kincaid  n.  McCown.n,  88  Ky.  91, 
4  S.  W.  S02,  9  Ky.  Ti.  Rep.  987,  13  L.  "R.  A. 
289. 

77.  Sutherland  «.  TIeathcoto,  05  L.  T.  Rep. 
N.  S.  006  \afp.rmcd  in  [18921  1  Ch.  475,  CI 
L.  J.  (!h.  24H,  06  L.  T.  Rep.  N.  S.  210]. 
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Creation  of  reservation.— A  covenant  does 
not  reserve  a  life-estate  when  it  would  thereby 
defeat  the  deed  (Howell  v.  Howell,  29  N.  C. 
496),  although  a  life-estate  is  reserved  by 
an  expression  that  the  grantor  "  holds  the 
life  interest"  (Hurst  v.  Hurst,  7  W.  Va. 
289).  And  where  the  granted  tract  is  near 
to  the  lands  of  both  grantor  and  grantee,  and 
in  the  deed  between  the  description  and  the 
habendum  is  inserted  the  words  "  the  said 
land  is  to  be  common  and  unoccupied,"  they 
will  take  effect  as  a  reservation.  Gay  v. 
Walker,  ?6  Me.  54,  58  Am.  Dee.  734.  But 
there  is  no  reservation  of  rents  by  a  cove- 
nant to  defend  against  the  lawful  claims  of 
all  except  "said  lessees  and  assigns"  (Gale 
V.  Edwards,  52  Me.  363)  ;  nor  is  there  anv 
reservation  of  an  outstanding  title  where  the 
words  neither  expressly  nor  by  fair  interpre- 
tation recognize  such  title  (Holman  v.  Hol- 
man,  66  Barb.  (N.  Y.)  215).  And  where 
the  subject-matter  of  the  claimed  reserva- 
tion does  not  exist  there  is  no  reservation 
of  any  estate.  Pierce  v.  Gardner,  83  Pa.  St. 
211. 

Creation  of  exception. —  In  case  a  dower  in- 
terest is  set  off  it  may  be  excepted  by  the 
words  "  subject  to "  the  widow's  "  dower 
which  has  been  set  off  "  ( Meserve  v.  Meserve. 
19  N.  H.  240),  and  a  recital  that  "all  lands 
not  heretofore  sold  "  are  included  constitutes 
an  exception  (King  v.  Wells,  94  N.  C.  344). 
So  the  following  is  a  good  exception: 
"  Furthermore,  this  deed  is  not  to  interfere 
or  in  the  least  conflict  with  or  include  any 
part  or  parcel  of  one  hundred  and  twenty 
acres  heretofore  deeded  to  [one  of  the  grantors 
by  the  grantee].  .  .  .  But  the  right  to  said 
[grantor]  ...  as  aforesaid  holds  good,  and 
the  one  iiundred  and  twenty  acres  is  yet  held 
and  owned  by  .  .  .  [said  grantor]  in  and 
out  of  said  one  hundred  and  ninety  acres." 
Cravens  White,  73  Tex.  577,  11  S.  W.  543, 
15  Am.  St.  Rep.  803.  But  a  stipulation  in 
a  deed  by  town  trustees  that  the  grantor 
"  shall  allow  all  people  to  pass  and  repass, 
to  fish,  fowl  and  hunt,"  etc.,  on  the  granted 
premises  is  not  an  exception.  Parsons  c. 
Miller,  15  Wend.  (N.  Y.)  561.  And  if  a 
clause  is  evidently  inserted  merely  for  the 
purpose  of  identifying  the  land  conveyed  it 
is  not  an  exception.  (Jhoate  V.  Johns,  (Tex. 
Sup.  1890)  15  S.  W.  100. 

If  the  words  "  excepting  and  prohibiting " 
constitute  but  a  naked  prohibition  tliey  will 
be  void.    Craig  v.  WcIIh,  1 1  N.  Y.  315. 
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such  power  who  were  not  the  legal  owners  of  the  fee  in  the  land  conveyed.''* 
There  are,  however,  many  covenants  whicli  operate  as  a  reservation,  although 
they  are  not  strictly  and  technically  such.  The  true  rule  is  said  to  be  that  where 
words  taken  according  to  tlieir  technical  meaning  do  not  create  a  legal  reservatioji 
and  are  notwithstanding  construed  to  amount  to  a  reservation,  it  is  always  done 
with  a  view  to  advance  the  intent  of  the  parties,  but  not  to  defeat  or  destroy  it. 
And  words  not  technically  amounting  to  a  reservation  az'e  not  to  be  so  construed, 
unless  to  effectuate  a  manifest  intention.™ 

b.  Implied  Reservations.  The  law  will  not  reserve  anything  out  of  a  grant 
in  favor  of  the  grantor,  except  in  a  case  of  necessity.^** 

e.  Severance  of  Estates.  An  owner  may  convey  the  surface  estate  in  fee  and 
reserve  an  estate  in  fee  in  minerals  or  any  particular  species  of  them,  but  this 
severance  of  each  estate  is  subject  to  the  laws  of  descent,  of  devise,  and  of 
conveyance.^^ 

3.  Validity  —  a.  In  General.  An  exception  or  reservation  is  void  where 
there  is  nothing  for  either  to  operate  upon,  or  where  the  grantor  had  no  interest 
or  estate  in  the  thing  excepted.^^ 

b.  Reservations.  It  is  competent  for  the  vendor  to  convey  the  fee  to  the  ven- 
dee and  reserve  certain  rights  to  himself,  his  heirs  and  assigns.^^  And  a  reser- 
vation may  be  valid  where  it  is  not  prohibited  by  either  the  letter  or  the  policy 
of  the  law.^  A  reservation  may  also  be  of  a  power  and  not  of  an  estate,  and 
therefore  lawful.^^  But  a  reservation  should  not  be  contradictory,^^  repugnant  to 
the  grant,^'  incompatible  with  a  gift,^^  as  large  or  as  broad  as  the  grant  itself,®^ 
or  indefinite  or  uncertain.'*''  Again  a  reservation  "  of  all  claim  or  right  of  action  " 
against  an  elevated  railroad  for  damages  to  the  property  conveyed  by  the  road  in 
the  past,  present,  or  future  does  not  deprive  a  subsequent  owner  of  the  right  to 
sue  to  recover  damages  suffered  after  he  has  acquired  title.®' 

e.  Exceptions.  An  exception  is  void  which  is  of  a  thing  or  right  which  the 
grantor  does  not  own  ;  or  which  is  of  an  estate  or  interest  which  has  never  been 
in  the  grantor,  although  it  is  otlierwise  where  the  ownership  thereof  is  in  the 


78.  Sutherland  v.  Heathcote,  65  L.  T.  Rep. 
N.  S.  606  {affirmed  in  [1892]  1  Ch.  475,  61 
L.  J.  Ch.  248,  66  L.  T.  Rep.  N.  S.  210]. 

79.  Inchiqiiin  i".  Burnell,  3  Ridg.  P.  C. 
418. 

80.  Crossley  v.  Lightowler,  L.  R.  2  Ch.  478, 
36  L.  J.  Ch.  584,  16  L.  T.  Rep.  N.  S.  438,  15 
Wkly.  Rep.  801. 

Reservation  of  soil  of  road  should  be  plainly 
expressed.  Ball  v.  Ball,  1  Phila.  (Pa.)  36, 
4  Pa.  L.  J.  Rep.  424. 

81.  Kincaid  v.  McGowan.  88  Ky.  91,  4 
S.  W.  802,  9  Ky.  L.  Rep.  987,  13  L.  R.  A. 
289. 

82.  Manley  v.  Carl,  20  Ohio  Cir.  Ct.  161, 
11  Ohio  Cir.'  Dec.  1. 

83.  Holmes  r.  :Martin,  10  Ga.  503. 

84.  Sadler  v.  Taylor,  49  W.  Va.  104,  38 
S.  E.  583. 

85.  Varner  v.  Rice,  44  Ark.  236.  See  also 
Van  Ohlen's  Appeal,  70  Pa.  St.  57. 

A  reservation  of  power  of  sale  for  the  pur- 
pose of  reinvestment  on  the  same  terms  is  not 
repiignant,  under  a  deed  giving  a  life-estate 
to  the  grantor  and  his  wife  during  the  life 
of  the  survivor  of  them  and  a  vested  re- 
mainder to  others.  Horn  v.  Broyles,  (Tenn. 
Ch.  App.  1900)  62  S.  W.  297. 

86.  Strasson  v.  Montgomery,  32  Wis.  52. 

87.  Dennison  v.  Taylor,  15  Abb.  N.  Cas. 
(N.  Y.)  439. 


A  reservation  of  a  life-estate,  with  abso- 
lute control  of  the  real  estate,  is  not  void  for 
inconsistency,  as  it  does  not  authorize  the 
life-tenant  to  destroy  the  remainder-man's 
title  by  another  conveyance.  Haines  v. 
Weirick,  155  Ind.  548,  58  N.  E.  712,  80  Am. 
St.  Rep.  251. 

88.  Banks  v.  Marksberry,  3  Litt.  (Ky.) 
275.  See  Young  v.  Young,  80  N.  Y.  422,  36 
Am.  Rep.  634;  Rosenburg  v.  Rosenburg,  40 
Hun  (N.  Y.)  91;  Irish  v.  Nutting,  47  Barb. 
(N.  Y.)  370. 

Reservation  of  right  to  revoke  an  absolute 
gift  is  void.    Daniel  v.  Veal,  32  Ga.  589. 

89.  Foster  v.  Runk,  109  Pa.  St.  291,  58 
Am.  Rep.  720;  Shoenberger  v.  Lyon,  7  Watts 
&  S.  (Pa.)  184. 

"All  the  slabs  made  at  said  mill"  is  not  a 
valid  reservation  in  the  conveyance  of  a  saw- 
mill.   Adams  v.  Morse,  51  Me.  497. 

90.  Reidinger  v.  Cleveland  Iron  Min.  Co., 
39  Mich.  30. 

91.  Shepard  v.  Manhattan  R.  Co.,  169  N.  Y. 
160,  62  N.  E.  151  {affirming  48  N.  Y.  App. 
Div.  452,  62  N.  Y.  Suppl.  977].  Compare 
Richardson  v.  Palmer,  38  N.  H.  212;  Western 
Union  Tel.  Co.  v.  Shepard,  169  N.  Y.  170, 
62  N.  E.  154,  58  L.  R.  A.  115  {reversing  49 
N.  Y.  App.  Div.  345,  63  N.  Y.  Suppl.  435]. 

92.  Moore  v.  Lord,  50  Miss.  229;  Pollock 
V.  Cronise,  12  How.  Pr.  (N.  Y.)  363. 
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grantoi-.'''^  Again  an  exception  Bliould  not  Ije  repugnant  to  or  inconsistent  with 
the  grant  or  it  will  be  void.'*"* 

d.  Power  to  Mortgage.    A  reservation  of  a  power  to  mortgage  in  valid.*' 
4.  Construction  and  Operation  —  a.  In  General.    A  reservation  is  to  be  con- 
strued more  strictly  than  a  grant.'-*"    Tiie  nature  of  tlie  reservation  \si,  however, 
very  material.®^ 

b.  As  Against  Grantor.  The  rule  applicable  to  deeds  of  construction  against 
the  grajitor  and  in  favor  of  the  grantee  applies  to  reservations  and  exceptions 
expressed  in  a  doubtful  manner.* 

c.  As  to  Strangers.  Although  a  reservation  is  ineffectual  to  create  title  in  a 
stranger,  it  may  when  so  intended  operate  as  an  exception  to  the  grant.'  Gen- 
erally, however,  all  reservations,  unless  otherwise  expressed,  operate  in  favor  of 
the  grantor,  but  a  grantor  may  by  reservation  preserve  the  rights  of  others  in  the 
premises,  such  as  the  lessees  or  tenants,  or  existing  rights  of  third  persons,  pro- 
vided such  rights  are  at  the  time  subsisting.^  And  a  reservation  may  be  made  to 
the  grantor  when  valuable  rights  are  secured  to  him,  although  others  may  be 
benefited.^ 

d.  Tenants  in  Common  or  Cotenants.  Although  a  reservation  is  void  where  it 
is  of  the  interest  of  a  tenant  in  common  in  the  mines  in  and  upon  the  lands 
granted,  in  a  conveyance  by  him  of  his  estate,'*  yet  cotenants  may  convey  their 
shares  to  one  or  several,  and  a  person  owning  an  undivided  interest  in  lands  may 
except  and  reserve  to  himself  that  part  of  the  oils,  minerals,  and  gas  which  was 
his  property,  but  he  cannot  except  the  entire  thing  or  interest.^ 


93.  Hill  V.  Cutting,  107  Mass.  .596. 

94.  Ex  p.  Young,  11  R.  I.  636. 

As  a  construction  which  would  mak©  a 
deed  wholly  inoperative  is  not  favored,  such 
a  rule  will  be  adopted  only  as  a  matter  of 
necessity  and  an  exception  is  not  void  merely 
because  it  is  inconsistent  to  some  extent. 
Adams  v.  Warner,  23  Vt.  395. 

95.  Bouton  c.  Doty,  69  Conn.  531,  37  Atl. 
1064. 

96.  St.  Anthony  Falls  Water-Power  Co.  v. 
Minneapolis,  41  Minn.  270,  43  N.  W.  56. 

If  a  grantor  states  in  his  deed  that  he  ex- 
cepts a  certain  portion  of  land  because  he 
wants  it  for  a  particular  purpose  he  cannot 
be  held  to  have  conveyed  that  which  he  has 
expresslv  excluded,  because  he  devotes  it  to  a 
different  purpose.  Consolidated  Ice  Co.  v. 
New  York.  .53  N.  Y.  App.  Div.  260,  65  N.  Y. 
Suppl.  912. 

97.  Dygert  v.  Matthews,  11  Wend.  (N.  Y.) 
35. 

98.  See  supra,  V,  A,  1,  i. 

99.  Iowa. — Wiley  v.  Sirdorus,  41  Iowa  224. 
Kentucky. —  Brown  f.  Darling,  52  S.  W. 

930.  21  Ky.  L.  Rep.  653. 

Maine. —  Wellman  v.  Churchill,  92  Me.  193, 
42  Atl.  352;  Foster  v.  Foss,  77  Me.  279. 

MasmcliUHeilH. —  Derby  v.  Hall,  2  Gray  230. 

Michigan. —  Bolio  Marvin,  130  Mich.  82, 
89  N.  W.  503. 

Ncin  York. —  Duryea  V.  New  York,  02  N.  Y. 
&92;  Consolidated  'fee  Co.  v.  New  York,  53 
N.  Y.  App.  Div.  200,  05  N.  Y.  Siip])!.  912; 
Tves  «.  Van  .Aukc'n,  34  Barb.  5(i0 ;  .Tackson 
V.  Gardner,  8  .Tohns.  304;  .Tackson  r.  Hud- 
son, 3  .lolins.  375,  3  Am.  Dec.  500. 

Pnin.ni)lmmia. —  Klaer  v.  Ridgway,  80  Pa. 
St.  529;  Koiinsley  v.  Jones,  2  Walk.  112; 
Ewing  «.  Fertig  9  Pa.  Dist.  75(i,  24  Pa.  Co. 
Ct.  Wl  ;  Hall  V.  Bali,  4  Pa.  L.  J.  Rep.  424. 
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See  16  Cent.  Dig.  tit.  "Deeds,"  §  455. 

Construction  is  against  the  grantor  under 
a  deed  uf  all  property  "  except  such  as  is 
allowed  by  law  to  poor  debtors,"  and  it 
covers  all  except  such  as  was  then  under 
legal  exemption.  Massey  v.  Warren,  52  N.  C. 
143.  And  where  covenants  of  warranty  are 
followed  by  the  clause  ''  except  all  the 
wheat  on  the  ground  or  land  above  described," 
the  most  favorable  construction  to  the  grantor 
could  only  indicate  an  exception  of  the  wheat 
from  the  warranty,  leaving  the  ownership  in 
the  grantee.  Knapp  v.  Woolverton,  47  Mich. 
292,  11  N.  W.  164. 

Rule  as  to  construction  of  an  exception 
against  the  grantor  applies  onlj'  where  the 
words  are  doubtful  or  ambiguous  (Carroll 
V.  Granite  Mfg.  Co.,  11  Md.  399),  or  only 
where  by  the  ordinary  rules  of  construction 
the  intention  is  left  in  doubt,  and  the  rule 
has  no  place  where  the  language  is  sufn- 
ciently  clear  (Corey  v.  Edgewood  Borough, 
18  Pa.  Super.  Ct.  216). 

1,  Burchard  v.  Walther.  58  Nebr.  539.  78 
N.  W.  1001;  Bartlett  r.  Barrows,  22  R.  I. 
042,  49  Atl,  31,  holding  that  where  a  clause 
reserves  rights  which  existed  as  against  the 
grantor  before  his  convej'ance,  it  will  have 
the  effect  of  an  exception  limiting  the 
preceding  description  of  the  property  con- 
veyed. 

2,  Shelby  V.  Chicago,  etc.,  R.  Co.,  143  111. 
385,  32  N.E.  438  [affirming  42  111.  App.  339]: 
Illinois  Cent.  R.  Co.  V.  Indiana,  etc.,  R.  Co., 
85  111,  211, 

3,  Wall  r.  Wall,  120  N,  C,  405,  35  S,  K. 
811, 

4,  Adams  r.  Briggs  Iron  Co,,  7  Cush, 
(Mas.s,)  301, 

5,  Fwing  r.  Fcrtig,  9  Pu.  Dist.  750,  24  Pa, 
Co,  Ct.  301. 
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e.  Intention.  A  reasonable  construction  should  be  given  to  a  reservation  or 
exception  according  to  the  intention  of  the  parties,  ascertained  from  the  entire 
instrument.  There  should  be  considered,  when  necessary  and  proper,  the  force 
of  the  language  used,  the  ordinary  meaning  of  words,  the  meaning  of  specific 
words,  the  context,  tlie  recitals,  the  subject-matter,  the  object,  purpose,  and  nature 
of  the  reservation  or  exception  and  the  attendant  facts  and  surrounding  circum- 
stances before  the  parties  at  the  time  of  making  the  deed.*'  Tliis  rule  is  appli- 
cable to  the  construction  of  reservations  or  exceptions  of  property  generally  ;^ 
of  trees,  timber,  and  the  like ;  ^  of  plants ;  ^  of   roads  and  streets ;    of  side- 


6.  Illinois. —  Noble  v.  Illinois  Cent.  R.  Co., 
Ill  111.  437. 

Iowa. —  Wiley  r.  Sirdorus,  41  Iowa  224. 

Maryland. —  Carroll  v.  Granite  Mfg.  Co., 
11  Md.  399. 

Neio  Hampshire. —  Goodrich  v.  Eastern  R. 
Co.,  37  N.  H.  149. 

New  York. —  French  v.  Carhart,  1  N.  Y. 
96;  Thompson  v.  Gregory,  4  Johns.  81,  4 
Am.  Dec.  255. 

Pennsylvania. —  Hartley  v.  Crawford,  81* 
Pa.  St.  178;  Corey  v.  Edgewood  Borough,  18 
Pa.  Super.  Ct.  216. 

Rhode  Island. —  Fisk  v.  Brayman,  21  R.  I. 
195,  42  Atl.  878. 

United  States. —  Thomas  v.  Hatch,  23  Fed. 
Cas.  No.  13,899,  3  Sumn.  170. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  460'. 

Purpose  of  reservation  or  exception. —  The 
intent  is,  however,  limited  to  the  purpose  for 
which  tha  property  or  right  excepted  or  re- 
served is  intended  to  be  used  and  this  in- 
cludes the  extent  to  which  and  by  whom  it 
can  be  fairly  and  legitimately  enjoyed,  espe- 
cially so  where  it  is  apparent  that  the  words 
were  not  used  mei-ely  to  identify  the  land  ex- 
cepted. Brown  r.  Anderson,  88  Ky.  577,  11 
S.  W.  607,  11  Ky.  L.  Rep.  107.  So  where 
the  reservation  contains  an  express  mention 
of  the  purpose  thereof,  it  will  be  limited  and 
measured  by  the  purpose  so  declared.  Wash- 
burn V.  Copeland,  116  Mass.  233.  Again 
where  the  reservation  is  for  a  specific  pur- 
pose, an  appropriation  to  any  other  object 
by  the  grantors  or  their  assigns  is  without 
right,  for  land  cannot  be  used  in  any  other 
manner  or  for  any  other  purpose  than  in  pur- 
suance of  the  intent  gathered  from  an  ex- 
ception v,  here  that  is  plain.  Dygert  v.  Mat- 
thews, 11  Wend.  (N.  Y.)  35. 

The  word  "  part,"  in  an  exception  of  "  a 
small  part  of  the  said  piece,"  etc.,  has  refer- 
ence to  quantity  as  less  than  the  whole,  and 
to  several  distinct  pieces  if  necessary.  Car- 
roll V.  Granite  Mfg.  Co.,  11  Md.  399. 

7.  IlU'.wis. —  Grand  Tower  Min.,  etc.,  Co. 
V.  Gill,  111  111.  541;  Louk  v.  Woods,  15  II!. 
256. 

Iowa. — •  Gaveny       Hinton,  2  Greene  344. 

Kentucky. —  Bennett  v.  Caddell,  20  S.  W'. 
274,  14  Kv.  L.  Rep.  353;  Jones  v.  Motley,  13 
S.  W.  432',  11  Ky.  L.  Rep.  921. 

Maine. —  Haynes  v.  Jackson,  66  Me.  93; 
Penobscot  Indians  v.  Veazie,  58  Me.  402. 

Minnesota. — Babcock  v.  Latterner,  30  Minn. 
417,  15  N.  W.  689. 

Missouri. —  Hampton  v.  Helms,  81  Mo.  631. 

New  Hampshire. —  Smith    v.  Furbish,  68 


N.  H.  123,  44  Atl.  398,  47  L.  R.  A.  226;  An- 
drews V.  Todd,  50  N.  H.  565. 

New  York. — •  Starr  v.  Child,  5  Den.  599. 

Rhode  Island. —  Tillinghast  v.  Fry,  1  R.  I. 
53. 

Vermont. —  Sawyer  v.  Coolidge.  34  Vt.  303 ; 
Putnam  v.  Smith,  4  Vt.  622. 

United  States. —  Thomas  v.  Hatch,  23  Fed. 
Cas.  No.  13,899,  3  Sumn.  170. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  461. 

Property  which  has  been  conveyed. — Wiere 
there  is  a  clause  "  excepting  such  parts 
thereof  as  have  been  conveyed,"  and  there  is 
an  ambiguity,  the  intention,  attendant  cir- 
cumstances, purpose,  and  objects  of  recitals, 
including  those  in  other  instruments,  and  the 
nature  and  quality  of  the  estate  conveyed  to 
the  ancestor  will  all  be  considered.  Derby  v. 
Hall,  2  Gray  (Mass.)  236. 

8.  Maine. —  Foster  r.  Foss,  77  Me.  279; 
Strout  V.  Harper,  72  Me.  270. 

Massachusetts. —  Hill  v.  Cutting,  107  Mass. 
596;  Cronin  v.  Richardson,  8  Allen  423. 

New  Hampshire. —  Alcutt  r.  lakin,  33  N.  H. 
507,  66  Am.  Dec.  739. 

North  Carolina. —  Whitted  v.  Smith,  47 
N.  C.  36. 

Pennsylvania. —  McClintock's  Appeal,  71 
Pa  St  ''•05 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  462. 

A  deed  subject  to  "all  existing  timber  con- 
tracts ''  is  subject  to  all  such  contracts 
whether  recorded  or  not.  Chicago  Lumber- 
ing Co.  V.  Powell,  120  Mich.  51,  78  N.  W. 
1022. 

In  determining  what  right  or  property  is 
covered  by  the  reservation  or  exception  of 
timber,  etc.,  in  a  deed,  the  then  existing  state 
or  condition  is  ordinarily  contemplated,  de- 
pendent, however,  upon  the  nature  and  pur- 
pose of  the  right  reserved  or  excepted  and 
the  terms  of  the  clause  in  question.  Huron 
Land  Co.  v.  Davison,  131  Mich.  86,  90  N.  W. 
1034;  Putnam  v.  Tuttle,  10'  Gray  (Mass.) 
48;  Robinson  v.  Gee,  26  N.  C.  186;  Irvin  V. 
Patchin,  164  Pa.  St.  51,  30  Atl.  436;  An- 
drews V.  Wade,  (Pa.  1886)  6  Atl.  48. 

9.  Ring  r.  Billings,  51  111.  475. 

10.  Bolio  V.  Marvin,  130  Mich.  82,  89  N.  W. 
563;  Patrick  v.  Kalamazoo  Y.  M.  C.  A.,  120 
Mich.  185,  79  N.  W.  208;  Consolidated  lee 
Co.  V.  New  York,  53  N.  Y.  App.  Div.  260,  65 
N.  Y.  Suppl.  912;  Raynor  v.  Syracuse  Uni- 
versitv,  35  Misc.  (N.  Y.)  83,  71  N.  Y.  Suppl. 
293;  *New  York  v.  Law,  6  N.  Y.  Suppl.  628 
[affirmed  in  125  N.  Y.  380,  26  N.  E.  471]; 
Umseheid  v.  Scholz,  84  Tex.  265,  16  S.  W. 
1065, 
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walks ; "  of  I'ights,  estates,  or  interests  generally  ;  of  a  riglit  of  way  ;  of  a  life- 
estate  ;  "  of  dower  and  of  taxes.""'  It  is  not  enough,  however,  that  one  should 
make  out  a  possible  intention  favorable  to  his  view,  but  he  must  show  a  reason- 
able certainty  that  the  intention  is  such  as  he  suggests.^'  Again  the  rule  that  the 
habendum  clause  is  void  when  totally  repugnant  to  the  granting  clause  will  not 
be  so  rigidly  applied  as  to  defeat  the  intention  of  the  parties,  when  ascertained 
by  looking  at  every  part  of  the  instrument,  and  this  applies  to  a  reservation  or 
exception.'^ 

f.  Repugnancy.  If  the  granting  clause  is  of  the  grantor's  whole  estate  in  the 
premises  and  the  exception  following  reserves  a  certain  interest  there  is  such  a 
repugnancy  as  that  the  grantor  is  estopped  to  claim  such  interest.^^  But  a  reser- 
vation of  the  right  to  sell  and  reinvest  the  proceeds  for  the  benefit  of  the 
grantees  is  not  so  repugnant  as  to  prevent  the  grantor  from  conveying  the  entire 
estate  to  the  survivor  of  the  grantees.^ 

g".  Property  — (i)  Generally.  A  construction  which  shows  what  is  con- 
veyed will  be  adopted  in  preference  to  one  which  leads  to  some  indefinite,  unas- 
certained deduction.^^  So  where  separate  buildings  are  commonly  known  by  one 
designation  which  answers  the  description  in  the  exception  they  will  all  be 
embraced  therein.^ 

(ii)  General  and  Particular  Description.  A  reservation  or  exception 
is  to  be  taken  as  part  of  the  premises  granted  and  not  of  lands  not  included  in 
the  general  description.^    And  if  to  a  general  description  is  added  a  specification 


11.  Vincent  v.  Kalamazoo^  111  Mich.  230, 
69  N.  W.  501. 

12.  Connecticut. — Bouton  v.  Doty,  69  Conn. 
531,  37  Atl.  1064. 

Indicma. —  Elkhart,  etc.,  R.  Co.  v.  Waldorf, 
17  Ind.  App.  29,  46  N.  E.  88. 

Maine. —  Pingree  V.  Chapman,  68  Me.  17. 

Massachusetts. —  Washington  Mills  Emery 
Mfg.  Co.  V.  Weymouth,  etc.,  Mut.  F.  Ins.  Co , 
135  Mass.  503. 

New  Yorfc.— Jackson  v.  Lawrence,  11  Johns. 
191. 

Pennsylvania. —  Suplee  v.  Hansell,  17  Pa. 
St.  384. 

England. — Lee  v.  Stevenson,  E.  B.  &  E.  512, 
4  Jur.  N.  S.  950,  27  L.  J.  Q.  B.  263,  96 
E.  C.  L.  512.  See  also  Durham,  etc.,  R.  Co. 
V.  Walker,  2  Q.  B.  940,  2  G.  &  D.  326,  11 
L.  J.  Exch.  442,  42  E.  C.  L.  987. 

13.  Heinzman  v.  Winona,  etc.,  R.  Co.,  75 
Minn.  253,  77  N.  W.  956;  Mills  v.  Chicago, 
etc.,  R.  Co.,  103  Wis.  192,  79  N.  W. 
245. 

14.  Hart  v.  Gardner,  74  Miss.  153,  20  So. 
877. 

15.  Clark  v.  Cottrel,  42  N.  Y.  527  [.revers- 
ing 63  Barb.  335]  ;Duey  v.  Clemens,  1  Pa.  St. 
118. 

16.  Smith  V.  Abington  Sav.  Bank,  165 
Mass.  285,  42  N.  E.  1133. 

17.  Pannell  v.  Mill,  3  C.  B.  625,  11  Jur. 
109,  54  E.  C.  L.  625,  16  L.  J.  C.  P.  91. 

18.  Singleton  'rruateea  School  Dist.  No. 
34,  10  S.  W.  793,  10  Ky.  L.  Rep.  851. 

If  the  language  of  a  reservation  is  incon- 
sistent wit!)  lli<!  parties'  intention  and  their 
])rac;tica]  conHtruction  excludes  the  claim  the 
reservation  will  fail.  Newmarket  Mfg.  Co.  v. 
PendcrgaHt,  24  N.  M.  54. 

19.  McDariiol  I'lickett,  (Tex.  Civ.  App. 
]»02)  08  S.  W.  1007. 

[V,  D.  8,  e] 


Reservation  of  less  estate. —  Although  a 
deed  for  a  valuable  consideration  conveys 
land,  to  have  and  to  hold  all  the  right,  title, 
and  interest,  to  the  grantee,  and  his  heirs 
and  assigns  forever,  the  grantor  may  never- 
theless reserve  a  less  estate  to  himself  and 
there  is  no  such  repugnancy  as  to  make  such 
reservation  inoperative.  McDougal  v.  ^T;;s- 
grave,  46  W.  Va.  509,  33  S.  E.  281. 

In  Kentucky  the  common-law  rule  that  the 
habendum  clause  when  totally  repugnant  to 
the  granting  clause  is  void  does  not  apply  to 
the  mere  description  of  the  quantity  or  kind 
of  property  conveyed,  but  simply  to  the  char- 
acter and  kind  of  estate  or  interest  conveyed, 
and  an  express  reservation  in  the  habendum 
of  a  portion  of  the  land  included  within  the 
description  will  prevail  over  the  granting 
clause  containing  no  such  reservation.  Sin- 
gleton V.  Trustees  School  Dist.  No.  34,  10 
S.  W.  793,  10  Ky.  L.  Rep.  851. 

20.  Horn  v.  Broyles,  (Tenn.  Ch.  App.  1900) 
62  S.  W.  297. 

21.  Thomas  v.  Hatch,  23  Fed.  Cas.  No. 
13,899,  3  Sumn.  170. 

Where  the  excepting  clause  specifies  cer- 
tain objects  as  a  common  center,  the  law  will 
fix  boundaries  by  making  such  objects  a  com- 
mon center  from  which  the  lines  will  be  ex- 
tended each  way.  Hodge  v.  Blanton,  1  Head 
(Tenn.)  560. 

22.  Carroll  v.  Granite  Mfg.  Co.,  11  Md.  399. 
If  the  exception  is  of  a  lot  sold  from  the 

described  premises  and  it  is  practically  lo- 
cated and  identified  and  there  are  other 
factors,  such  as  recognition  of  title,  the  ex- 
cepted tract  will  not  pass  by  the  deed  con- 
taining such  exception.  Greenwich  Second 
M.  E.  Church  v.  Humphrey,  21  N.  Y.  Suppl. 
89  [a/firmvd  in  142  N.  Y.  137.  30  N.  E.  812]. 

23.  Starr  i:  Child,  5  Den.  (N.  Y.)  599. 
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of  the  precise  thing  intended,  or  it  is  shown  that  the  thing  answers  to  such  speci- 
fications, the  general  designation  will  be  construed  in  conformity  tlierewith.^* 

(ill)  Certainty  and  Uncertainty  of  Description.  An  exception  should 
describe  the  property  with  sufficient  certainty.  Uncertainty  or  vagueness  of 
description  renders  a  reservation  void  unless  there  is  something  in  the  exception, 
deed,  or  evidence  whereby  it  can  be  made  sufficiently  certain.^^  Uncertainty  of 
location  can,  however,  in  a  proper  case  be  cured  by  the  grantor's  election  within 
a  reasonable  time,  followed  by  acts  in  pais. ^'^ 

(iv)  Lands  Previously  Conveyed.  A  recital  that  land  previously  con- 
veyed is  reserved  does  not  nullify  the  reservation,  but  should  be  considered  as 
referring  merely  to  the  grantor's  interest  after  exception  of  the  tract  specified,  and 
it  is  an  admission  of  the  grantor  which  may  be  explained  or  rebutted.^'  But  if 
an  exception  is  of  lots  "  heretofore  sold  "  such  lots  will  not  pass,  although  they 
have  not  been  sold,  as  the  recital  will  be  rejected.^ 

(v)  Timber,  Trees,  and  the  Like.  A  reservation  of  timber  is  an  interest  in 
land  if  an  immediate  severance  is  not  contemplated;  otherwise  the  same  is  per- 
sonalty.^^ But  a  reservation  of  all  the  wood  then  standing  cannot  operate  upon 
an  estate  which  had  never  been  in  the  grantor.™    Again  a  reservation  of  a  cer- 


24.  Sa\\7er  v.  Coolidge,  34  Vt.  303. 
Where  a  general  description  is  followed 

by  a  clause  stating  the  intention  the  latter 
prevails.  Reynolds  v.  Gaertner,  117  Mich. 
532,  76  N.  W.  3. 

25.  Alabama. —  Bromberg  v.  Smee,  130  Ala. 
601,  30  So.  483. 

Arkansas. —  Mooney  v.  Cooledge,  30  Ark. 
640. 

California. —  Truett  v.  Adams,  66  Cal.  218, 
5  Pae.  96. 

Georgia. — ^McAfee  v.  Arline,  83  Ga.  64.5, 
10  S.  E.  441. 

Illinois. —  Rockafeller  v.  Arlington,  91  111. 
375;  Ditman  v.  Clybourn,  4  111.  App.  542. 

Kentucky. —  Northrup  v.  Blanton,  33  S.  W. 
83,  17  Ky.  L.  Rep.  964. 

Maine. —  Getchell  v.  Whittemore,  72  Me. 
393. 

New  Uampshire. —  Andrews  v.  Todd,  50 
N.  H.  565;  Darling  v.  Crowell,  6  N.  H.  421. 

New  York. — Johnson  v.  Zink,  52  Barb.  396; 
Dygert  v.  Matthews,  1 1  Wend.  35 ;  Thompson 
V.  Gregory,  4  Johns.  81,  4  Am.  Dec.  255. 

North  Carolina. — -Midgett  v.  Wharton,  102 
N.  C.  14,  8  S.  E.  778 ;  Justice  v.  Eddings,  75 
N.  C.  581;  Ex  p.  Branch,  72  N.  C.  106; 
Melton  V.  Monday,  64  N.  C.  295;  Waugh  r. 
Richardson,  30  N.  0.  470. 

Ohio. —  Manley  v.  Carl,  20  Ohio  Cir.  Ct. 
161,  11  Ohio  Cir.  Dee.  1;  Cook  v.  Wesner,  1 
Cine.  Super.  Ct.  249. 

Pennsylvania. —  Stambaugh  v.  Hollabaugti, 
10  Serg.  &  R.  357. 

Virginia. —  Butcher  v.  Creel,  9  Gratt.  201. 

United  States. —  Greenleaf  v.  Birth,  6  Pet. 
302,  8  L.  ed.  406;  Norton  v.  Meader,  18  Fed. 
Cas.  No.  10,351,  4  Sawy.  603  [affirmed  in  11 
Wall.  442,  20  L.  ed.  184]. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  459. 

A  deed  is  not  void  for  uncertainty  or  re- 
pugnancy where  it  describes  the  land  con- 
veyed by  courses  and  distances,  and  con- 
veys no  specific  number  of  acres,  and  it  ex- 
cepts a  swamp  or  marsh  from  the  operation 
of  the  deed.    Painter  v.  Pasadena  Land,  etc., 


Co.,  91  Cal.  74,  27  Pac.  539.  Nor  is  a  reser- 
vation void  for  uncertainty  which  conveys  a 
government  subdivision,  reserving  thirty-two 
acres  adjoining  the  town  line,  mortgaged  to 
S,  and  seven  acres  reserved  by  the  grantor  on 
the  east  side  of  land  descrilsed,  but  will  be 
construed  to  extend  along  the  whole  side 
mentioned  with  width  enough  to  give  the 
requisite  number  of  acres.  Johnson  v.  Ash- 
land Lumber  Co.,  47  Wis.  326,  2  N.  W.  552. 

26.  Benn  v.  Hatcher,  81  Va.  25,  59  Am. 
Rep.  645. 

Where  the  grantor  has  the  right  to  elect 
where  and  how  high  a  dam  shall  be  and  thus 
determine  the  amount  of  land  to  be  flowed 
and  the  location  of  the  property,  the  reser- 
vation of  the  right  to  build  a '  dam  or  the 
right  of  fl.owage  is  sufficiently  certain  and  not 
void  for  uncertainty.  Smith  v.  Furbish,  68 
N.  H.  123,  44  Atl.  398,  47  L.  R.  A.  226. 

27.  Bartell  v.  Kelsey,  (Tex.  Civ.  App. 
1900)  59  S.  W.  631. 

28.  Ambs  v.  Chicago,  etc.,  R.  Co.,  44  Minn. 
266,  46  N.  W.  321;  Hughes  v.  St.  Clair  Coal 
Co.,  11  Wkly.  Notes  Cas.  (Pa.)  115;  Roberts 
V.  Robertson,  53  Vt.  690,  38  Am.  Rep.  710; 
Low  V.  Settle,  32  W.  Va.  600,  9  S.  E.  922. 
But  see  In  re  Stokely,  19  Pa.  St.  476;  Blos- 
som V.  Ferguson,  13  Wis.  75;  Welch  v.  Ste. 
Genevieve,  29  Fed.  Cas.  No.  17,372,  1  Dill. 
130. 

A  clause  "  excepting  and  reserving "  all 

lands  "  heretofore  conveyed  "  excepts  all  lands 
previously  sold.  Adams  v.  Hopkins,  (Cal. 
1902)  69  Pac.  228.  But  see  Rice  v.  Willis, 
87  Fed.  C20,  31  C.  C.  A.  154. 

An  exception  of  a  similar  character  out  of 
the  warranty  does  not  necessarily,  and  as  a 
matter  of  law,  import  that  the  grantor  had 
previously  conveyed  the  land  excepted,  or 
that  the  deed  did  not  pass  to  the  grantee 
a  perfect  legal  title  to  all  the  land  within 
the  boundary  described  in  the  deed.  Rollins 
V.  Clark,  8  Dana  (Ky.)  15. 

29.  McClintoek's  Appeal,  71  Pa.  St.  365. 

30.  Hill  V.  Cutting,  107  Mass.  596. 

[V,  D.  3.  g.  (V)] 
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tain  description  of  timber  trees  continues  the  property  in  such  trees  in  tlie  grantor, 
while  they  remain,  with  the  right  in  so  mucii  of  the  soil  as  is  necessary  to 
sustain  them.^' 

(vi)  Streets.  Tlie  title  of  the  fee  of  a  street  does  not  pass  under  a  deed 
where  it  is  expressly  reserved  by  words  equivalent  to  a  reservation  of  all  the 
grantor's  title  thereto.^'^  A  vendee  is  also  bound  by  the  provisions  of  his  own 
deed  where  it  expressly  excludes  any  interest  in  the  fee  of  streets.  Nor  can  his 
rights  be  enlarged  by  reservations  in  liis  vendor's  dedication  of  adjoining  property 
for  a  public  street,  and  a  party  holding  under  the  grantee  takes  subject  to  the 
reservation.^ 

(vii)  Right  of  Wa  y.  Under  the  early  decisions  a  right  of  way  could  not  in 
strictness  be  made  the  subject  of  an  exception  or  reservation,  it  being  neither 
parcel  of  nor  issuing  out  of  the  thing  granted.^  An  exception  may,  however,  be 
of  the  fee  of  a  right  of  way  and  not  merely  an  exception  of  an  easement.^ 

(viii)  Rights  or  Privileges.  A  reservation  in  a  deed  of  a  right  or  privi- 
lege should  be  construed  in  the  same  way  as  a  grant  by  the  owner  of  the  soil  of  a 
similar  right  or  privilege.^^  So  a  conveyance  excepting  and  reserving  a  certain 
liberty  may  operate  not  as  a  reservation  properly  so  called  but  as  a  new  grant  of 
the  liberty  mentioned.^''  A  reservation  may  also  be  inoperative  until  the  exercise 
of  the  right  reserved.^^  Again  if  a  certain  part  of  a  tract  is  reserved,  and  the 
deed  further  recites  that  the  grantor  conveys  all  his  right,  etc.,  to  any  part  of  the 


31.  Goodwin  r.  Hubbard,  47  Me.  595:  How- 
ard V.  Lincoln,  13  Me.  122.  See  also  Putnam 
V.  Tuttle,  10  Gray  (Mass.)  48. 

The  character  of  the  reservation  may  also 
carry  the  right  of  selection  and  determination 
of  the  fitness  of  the  timber  for  the  purpose 
designated.  Wheeler  v.  Carpenter,  107  Pa. 
St.  271. 

Where  there  is  an  exception  of  growing 
trees  for  lumber  the  title  does  not  pass  to 
the  grantee,  but  remains  in  the  grantor,  and 
with  it  the  right  to  enter  upon  the  land  and 
to  cut  and  remove  them,  doing  no  unneces- 
sary damage,  which  right  he  may  sell  to  an- 
other or  he  may  grant  to  another  a  verbal  li- 
cense to  exercise  it.  Heflin  v.  Bingham,  56 
Ala.  .506,  28  Am.  Rep.  776. 

32.  St.  John  V.  Quitzow,  72  111.  334. 

If  a  conveyance  is  per  se  a  dedication  of  the 
use  of  a  street  as  a  street,  the  grantee 
has  the  right  to  its  use  as  soon  as  the  con- 
veyance is  made,  and  an  easement  is  thereby 
attached  to  the  land ;  and  although  there 
is  a  reservation  which  amounts  to  a  cove- 
nant to  permit  an  obstruction  to  remain  there 
indefinitely,  yet  the  right  acquired  under 
former  deeds  to  have  the  obstruction  re- 
moved is  unimpaired.  Taylor  v.  Hepper,  2 
Hun  (N.  -y.)  646. 

33.  Brumit  v.  Virginia,  etc.,  R.  Co.,  106 
Tenn.  124,  60  S.  W.  505. 

If  the  exception  is  of  a  "  street  heretofore 
deeded "  the  words  arc  descriptive  only  and 
it  makes  no  difference  if  the  street  was  ever 
deeded  or  ever  a  valid  street,  and  if  the  ground 
can  be  identified  the  title  will  not  pass  by 
the  deed.  Rusliton  Ilallctt,  8  Utah  277,  30 
Pac.  1014. 

If  the  saving  clause  of  a  deed  is  limited  to 
streets  li>ii]  out  it  will  bo  necessary  to  in- 
f|iii)'e  whci.licr  tlicrc  wiis  a  legal  street  in 
(txistence  ai  the  time  of  the  grant.  But  wher-j 
the  reservation  is  of  streets  that  might  then 

[V,  D.  8.  g,  (v)] 


or  thereafter  "  be  assigned,  designated  or 
laid  out "  it  will  cover  the  land  reserved, 
where  it  was  assigned  and  designated,  if 
not  laid  cut  according  to  law ;  nor  in  such 
case  is  the  reservation  void  for  uncertainty, 
the  boundaries  having  been  thereby  fixed  with 
sufficient  certainty  to  locate  the  street.  Con- 
solidated Ice  Co.  V.  New  York,  53  N.  Y.  App. 
Div.  260,  65  N.  Y.  Suppl.  912  {.affirmed  in 
166  N.  Y.  92,  59  N.  E.  713]. 

34.  Durham,  etc.,  R.  Co.  v.  Walker,  2  Q.  B. 
940,  2  G.  &  D.  326,  11  L.  ,J.  Exch.  442,  42 
E.  C.  L.  987. 

In  Maine  reservations  or  exceptions  of 
"  ways "  are  held  to  import  only  an  ease- 
ment and  not  the  property  in  the  soil.  Well- 
man  V.  Churchill,  92  Me.  193,  42  Atl.  352. 

35.  Reynolds  v.  Gaertner,  117  Mich.  532. 
76  N.  W.  3. 

A  reservation  of  a  strip  of  land  for  certain 
purposes  will  not  be  construed  so  as  to  per- 
mit the  cutting  off  of  an  absolute  right  of 
unobstructed  passage  under  the  grant.  Wash- 
burn V.  Copeland,  116  Mass.  233. 

36.  French  r.  Carhart,  1  N.  Y.  96. 

37.  Wiekham  r.  Hawker,  10  L.  J.  Exch. 
153,  7  M.  &  W.  63. 

Reservation  is  only  a  regrant.  Miller  v. 
Casselberry,  47  Pa.  St.  376. 

Where  the  owner  conveys  lands,  reserving 
the  "  liberty  of  working  the  coal  "  therein, 
he  must  be  taken  to  have  reserved  the  estate 
of  coal  with  which  he  stands  vested  at  the 
date  of  the  conveyance,  unless  there  are  clear 
words  in  the  deed  qualifying  that  right  of 
property.  Hamilton  v.  Dunlop,  10  App.  Cas. 
813 

38.  Provost  v.  Calter,  2  Wend.  (N.  Y.) 
517. 

Where  a  lease  reserves  all  streams  and  the 
soil  undiT  tliem  witli  the  right  to  erect  mills 
and  mill-dams,  and  it  then  excepts  and  re- 
serves the  land  which  may  be  overflowed  in^ 
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tract,  such  recital  will  be  considered  as  referring  merely  to  the  grantor's  interest 
remaining  over  the  land  excepted.^^ 

(ix)  Life-Estate.  A  life-estate  may  be  created  by  an  express  reservation 
ioX^o'^m^  2i  (Awi^Q  hahenditm  et  tenend'um  oi  all  the  right,  title,  and  interest  to 
the  grantee,  his  heirs  and  assigns,  forever.^°  And  an  owner  of  a  certain  interest 
in  real  and  personal  estate,  reserved  in  trust  for  the  life  of  an  annuitant,  may 
convey  his  interest  subject  to  tlie  annuity  and  all  charges  even  though  not  all  of 
them  are  specified.*'  A  reservation  may  also  be  construed  as  a  covenant  to  stand 
seized  of  the  reversion  to  tlie  use  of  another,  the  life-estate  remaining  in  the 
grantor.*^ 

(x)  Dower.  If  land  is  conveyed  excepting  an  interest  in  unassigned  dower, 
the  exception  covers  the  fee  in  the  land  afterward  assigned  for  dower.*^ 

(xi)  Legal  Encumbrances.  If  the  exception  is  of  a  legal  encumbrance  only 
the  property  passes.** 

h.  Implied  Rig-hts  and  Limitations.  A  reservation  must  be  so  construed  as 
to  give  a  practical  right  and  not  so  as  to  render  it  worthless  or  unavailing.*^  A 
grant  carries  by  implication  as  incidental  thereto  whatever  is  necessary  to  the 
reasonable  enjoyment  of  the  thing  granted,  and  this  applies  to  a  reservation.*" 
But  the  court  will  not  import  into  a  reservation  of  a  right  of  way  for  a  certain 
purpose  a  condition  or  covenant,  or  limit  the  purpose  thereof  contrary  to  the 
ascertained  intent.*'' 

i.  AppuFtenanees  and  Reservations  Running  With  Land.  A  fence  will  pass  as 
an  appurtenance  without  being  specially  named  in  the  instrument  of  convey- 
ance.*^   But  a  right  will  not  be  held  to  have  been  reserved  as  appurtenant  *^  to 


consequence  of  such  dams,  the  reservation  is 
inoperative  until  the  grantor  has  exercised 
his  right  to  erect  mills  and  mill-dams  and 
considered  strictly  as  an  exception  the  deed 
is  void.  Thompson  v.  Gregory,  4  Johns. 
(N.  Y.)  fel,  4  Am.  Dec.  255. 

39.  Bartell  v.  Kelsey,  (Tex.  Civ.  App. 
1900)  59  S.  VV.  631. 

40.  MeDougal  v.  Musgrave,  46  W.  Va.  509, 
33  S.  E.  281. 

41.  Atlantic  Trust  Co.  v.  Holdsworth,  50 
N.  Y.  App.  Div.  623,  63  N.  Y.  Suppl.  750 
[affirmed  in  167  N.  Y.  532,  60  N.  E.  1106]. 

42.  Hartman  v.  Fleming,  30  U.  C.  Q.  B. 
209 ;  Simpson  v.  Hartman,  27  U.  C.  Q.  B.  460. 

43.  Manley  v.  Carl,  20  Ohio  Cir.  Ct.  161, 
11  Ohio  Cir.  Dec.  1. 

44.  Loomis  v.  Pingree,  43  Me.  299,  holding 
that  an  exception  of  legal  encumbrances  only 
is  created  under  a  deed  of  all  the  grantor's 
right,  title,  and  interest  except  two  public 
lots  and  a  tract  under  mortgage  and  the  in- 
terest in  the  mortgaged  lots  passes  and  what- 
ever rigVit  remained  in  the  grantor  in  the 
public  lots. 

The  clause  "  this  conveyance  is  made  sub- 
ject to  the  incumbrance  of  said  execution " 
is  an  exception  of  the  encumbrance  of  the 
execution  and  not  of  the  piece  of  land  set  off 
on  such  execution.  Shears  v.  Dusenbury,  13 
Gray  (Mass.)  292. 

45.  Noble  v.  Illinois  Cent.  R.  Co.,  Ill  HI. 
437. 

No  power  to  sell  property  is  given  by  a 
reservation  of  the  grantor's  right  to  control 
as  guardian  an  estate  for  the  benefit  of  the 
grantee.  O'Connor  v.  Vineyard,  (Tex.  Civ. 
App.  1897)  43  S.  W.  55. 


46.  Marshall  v.  Niles,  8  Conn.  369;  St. 
Anthony  Falls  Water-Power  Co.  v.  Minneapo- 
lis, 41  Minn.  270,  43  N.  W.  56;  Fisk  v.  Bray- 
man,  21  Pv.  I.  195,  42  Atl.  878.  See  also  Car- 
roll D.  Granite  Mfg.  Co.,  11  Md.  399;  Dand 
V.  Kingseote,  9  L.  J.  Exch.  279,  6  M.  &  W. 
174,  2  R.  &  Can.  Cas.  27;  Goold  v.  Great 
Western  Deep  Coal  Co.,  12  L.  T.  Rep.  N.  S. 
842. 

A  right  or  license  to  go  upon  premises  and 

remove  a  water  wheel  and  shafting  may  be 
given  by  implication  where  such  property  is 
reserved.  Straw  v.  Straw,  70  Vt.  240,  39 
Atl.  1095. 

By  the  grant  of  a  mill  the  land  under  the 
mill  and  adjacent  thereto  so  far  as  necessary 
to  its  use  and  commonly  used  with  it  will 
pass  by  implication,  and  the  same  rule  of 
construction  will  apply  to  an  exception  in 
a  grant,  but  it  should  appear  that  the  land 
adjacent  was  necessary  for  the  use  of  the 
mill.  Forbush  v.  Lombard,  13  Mete.  (Mass.) 
109. 

Right  to  protection  from  spoliation  is  car- 
ried with  a  right  reserved  of  interment  and 
the  consequent  right  of  erecting  mounds  and 
monuments.  Mitchell  v.  Thorne,  134  N.  Y. 
536,  32  N.  E.  10,  30  Am.  St.  Rep.  699  [af- 
firming 57  Hun  405,  10  N.  Y.  Suppl.  682,  25  ' 
Abb.  N.  Cas.  295]. 

47.  Corey  v.  Edgewood,  18  Pa.  Super.  Ct. 
216. 

48.  Ropps  v.  Barker,   4  Pick.  (Mass.)  239. 

49.  Poole  V.  Dulanev,  19  Tex.  Civ.  App. 
177,  46  S.  W.  276,  holding  that  a  way  not 
dedicated  to  public  use  and  used  as  an  ap- 
proach to  a  lot  not  abutting  thereon  is  not 
an  appurtenance  passing  with  the  lot. 
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land  of  wliicli  it  is  a  part,  wliere  it  is  a  mere  ])orsona]  rcfiorvation  or  licenso  in 
favor  of  the  owner  aB  for  example  the  riglit  to  mow  and  cultivate  a  strip  of  land.* 

j.  Reservations  of  Use  or  Possession.  It  is  competent  for  tlie  grantor  to 
reserve  the  possession  of  land  to  himself  for  a  determinate  or  indefinite  period.^' 
This  rule  applies  to  a  reservation  of  tlie  use  or  of  the  possession  or  of  support  for 
life,  and  sucli  reservation  will  save  such  incidents  and  rights,  and  ije  subject  to 
such  restrictions  as  the  rules  of  construction  applicable  to  the  subject-matter  and 
to  the  language  employed  in  the  particular  case  v^ill  warrant/'^  Again  tlie  use 
may  be  limited  to  a  specific  purpose,'"'*  to  a  certain  locality,'^  or  the  right  to  pos- 
session may  be  a  fluctuating  one.^^  The  right  to  "occupy"  is  also  equivalent  to 
the  right  to  "possess,'"'''  and  carries  with  it  such  implied  incidents  as  are  neces- 
sary to  the  proper  and  lawful  exercise  of  the  rights  reserved,®''  or  which  are 
within  the  purpose  and  intent  of  the  reservation.^^ 

k.  Termination,  Loss,  or  Relinquishment.  Altliough  a  reservation  of  a  right 
limited  in  its  duration  will  ordinarily  remain  in  force  for  the  period  specified,'** 
yet  it  must  be  exercised  within  the  time  designated  or  it  will  be  waived,^-' 
especially  where  the  privilege  is  purely  personal  and  dies  with  the  grantor.®^  So 
an  exception  may  be  limited  to  the  joint  lives  of  a  husband  and  wife  and  to  that 
of  the  survivor.*'^  And  a  grant  of  a  life-estate,  with  a  reservation  of  possession 
for  the  purpose  of  performing  certain  covenants,  will  be  terminated  by  a  judg- 
ment in  an  action  for  breach  of  those  covenants.^^  But  a  life-estate  in  a  father, 
reserved  in  a  conveyance  to  a  son,  is  not  terminated  by  the  surrender  without 
writing  of  the  control  of  the  premises  to  the  son.^  And  if  a  certain  building  is 
reserved  it  means  the  then  existing  building  and  not  one  subsequently  erected.^ 
So  if  the  character  of  the  right,  interest,  or  privilege  and  the  terms  of  the  reser- 
vation or  exception  are  such  as  to  operate,  expressly  or  by  construction,  as  a  limi- 
tation upon  the  time  within  which  such  right,  interest,  or  privilege  must  be 


50.  Pierce  v.  Keator,  9  Hun  (N.  Y.)  532 
[affirmed  in  70  N.  Y.  419,  26  Am.  Rep.  612]. 
See  also  Coke  Litt.  1216. 

A  reservation  of  a  right  to  cut  timber  in 
the  way  of  improvements  in  the  cultivation 
of  the  land  passes  to  assigns  and  is  not  per- 
sonal.   Cathcart  v.  Bowman,  5  Pa,  St.  317. 

51.  Mott  V.  Coddington,  1  Abb.  Pr.  N.  S. 
(N.  Y.)  290. 

Reservation  of  the  use  of  land  to  erect 
buildings  cannot  be  construed  so  as  to  defeat 
a  grant  of  a  life-estate  to  a  remainder-man. 
Pynehon  v.  Stearns,  11  Mete.  (Mass.)  312,  45 
Am.  Dec.  210. 

52.  JlHnois.—  Stewart  v.  Wood,  48  111.  App. 
378. 

Kansas. —  Martin  v.  Martin,  30  Kan.  708, 
2  Pac.  855. 

Maine. —  Richardson  v.  York,  14  Me.  210. 

Massachusetts. —  Jamaica  Pond  Aqueduct 
Corp.  V.  Chandler,  9  Allen  159;  Bessom  v. 
Freto,  13  Mete.  523. 

Michigan. — Hardwick  v.  Laderoot,  39  Mich. 
419. 

Ncu)  Hampshire. —  Webster  v.  Webster,  33 
N.  H.  18,  OC  Am.  Dec.  705. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  466. 

If  the  reservation  does  not  amount  to  a 
technical  life-estate  the  grantee  will  be  en- 
titled to  ihn  cmhlciiiciits.  Waugh  v.  Waugh, 
84  Pa.  St.  350,  24  Am.  Hop.  191. 

53.  I'liillips  l<;xc(,('r  Aciwlnniy  v.  New  Par- 
iHh,  68  N.  JI.  10,  3fi  Atl.  548. 

54.  Calvc^Htoii,  (!tc.,  R.  (!().  r.  ITaaa.  17  Tex. 
Civ.  App.  309,  42  S.  W.  058,  holding  that 
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a  right  of  the  use  of  water  for  stock  will  be 
limited  to  that  part  of  the  land  which  in- 
cludes ths  pasture  in  which  it  is  stipulated 
that  the  stock  be  kept. 

55.  Swan  r.  Goff,  39  N.  Y.  App.  Div.  95, 
56  N.  Y.  Suppl.  690. 

56.  Lacy  v.  Green,  84  Pa.  St.  514. 

Right  to  "  use  and  occupy "  for  a  certain 
period  does  not  mean  a  mere  personal  occu- 
pancy, but  a  general  right  of  the  grantor  to 
occupy  bv  himself  or  others.  Cooney  v.  Hayes, 
40  Vt.  478,  94  Am.  Dec.  425. 

57.  Lacy  v.  Green,  84  Pa.  St.  514. 

58.  Waldorf  v.  Elkhart,  etc.,  R.  Co.,  13 
Ind.  App.  134,  41  N.  E.  396. 

59.  Farnum  v.  Piatt,  8  Pick.  (Mass.)  339, 
19  Am.  Dec.  330. 

60.  House  r.  Palmer,  9  Ga.  497;  Lucus- 
terine  Fertilizer  Co.  v.  Stilwell,  52  How.  Pr. 
(N.  Y.)  152;  Judevine  i'.  Goodrich,  35  Vt. 
19. 

61.  Shields  r.  Delo,  145  Pa.  St.  393,  22 
Atl.  701. 

62.  Sergeant  v.  Ford,  2  Watts  &  S.  (Pa.) 
122. 

63.  Adams  v.  Dunklee,  19  Vt.  382. 

64.  Colby  V.  Colby,  28  Vt.  10. 

65.  Marshall  r.  Niies,  8  Conn.  309. 

If  the  reservation  of  a  Duilding  implies  its 
use  for  a  certain  purpose  at  the  ])lace  where 
it  stands  this  will  govern  the  duration  of 
the  right  reserved  and  the  owners  may  make 
reasonable  and  needed  repairs  upon  it  from 
time  to  time.  Benham  v.  Minor,  38  Conn. 
252. 
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exercised  it  will  be  limited  accordingly.  This  rule  embraces  a  limitation  to  the 
grantor's  life;®®  to  a  certain  number  of  years;®''  to  a  given  time;®^  to  a  reason- 
able time ;  ®^  after  notice  ;  ™  or  to  a  time  dependent  upon  present  or  future  con- 
ditions.''^ Again  a  specified  period  of  time  may  be  fixed  -|)recluding  the  exercise 
of  the  right  before  its  expiration,  or  thereafter  except  upon  conditions.''^ 

E.  Conditions  and  Restrictions  —  l.  Creation  and  Nature  — a.  In  General. 
Apt  and  appropriate  words  must  be  used,  or  a  right  of  reentry  be  reserved,  to 
create  a  condition  in  a  grant.''^  Technical  words  are,  however,  unnecessary,  to 
make  a  condition  precedent  or  subsequent,  if  a  clear  intent  on  the  part  of  the 
grantor  or  of  the  parties  appears.''^  A  condition  may  also  be  created  by  the 
liabendum ;  "'^  or,  where  there  is  nothing  to  the  contrary  in  the  instrument,  by  a 
writing  duly  executed  on  the  back  of  the  deed.'''®  On  the  other  hand  the  expres- 
sion of  a  "  condition  "  does  not  necessarily  create  one''''  when  contrary  to  the  inten- 
tion of  the  parties.''^  And  if  land  is  deeded  for  a  specific  use  or  purpose,''^  or  it 
is  deeded  in  consideration  of  its  use  for  a  certain  purpose,  or  in  consideration  of 
the  doing  of  a  certain  act,  and  there  is  nothing  to  show  that  a  condition  was 
intended,  none  will  be  created,  either  precedent  or  subsequent.^"    But  this  rule 


66.  Bond  v.  Cashie,  etc.,  R.,  etc.,  Co.,  127 
N.  C.  125,  37  S.  E.  63.  But  see  Gregg  v. 
Birdsall,  53  Barb.  (N.  Y.)  402,  35  How.  Pr. 
(N.  Y.)  345. 

67.  Pease  v.  Gibson,  6  Me.  81;  Saltonstall 
V.  Little,  90  Pa.  St.  422,  35  Am.  Rep.  683; 
Rich  V.  Zeilsdorff,  22  Wis.  544,  99  Am.  Deo. 
81. 

68.  Irons  r.  Webb,  41  N.  J.  L.  203,  32  Am. 
Rep.  193;  Strasson  v.  Montgomery,  32  Wis. 
52. 

Order  in  an  attachment  suit  to  stay  waste 
does  not  extend  the  time  for  removal,  when 
it  is  expressly  limited  to  a  specified  date, 
when  sucli  order  is  obtained  without  fraud, 
collusion,  or  combination  with  the  grantee, 
and  the  grantor  is  entitled  to  the  timber  only 
if  removed  before  the  day  mentioned.  Mon- 
roe V.  Bowen,  26  Mich.  523. 

69.  Morris  r.  Sanders,  43  S.  W.  733,  19 
Ky.  L.  Rep.  1433 ;  Huron  Land  Co.  r.  Davison, 
131  Mich.  86.  90  N.  W.  1034;  Hoit  v.  Strat- 
ton  Mills,  54  N.  H.  109,  20  Am.  Rep.  119; 
Andrews  v.  Wade,  (Pa.  1886)  6  Atl.  48; 
Union  Tanning  Co.  v.  Shug,  22  Pa.  Co.  Ct. 
047. 

70.  Huron  Land  Co.  v.  Davison.  131  Mich. 
86,  90  N.  W.  1034;  Gregg  v.  Birdsall,  53 
Barb.  (N.  Y.)  402;  Union  Tanning  Co.  v. 
Shug,  22  Pa.  Co.  Ct.  647. 

Reasonable  notice  to  remove  trees  will  not 
terminate  a  right  or  estate  reserved  in  grow- 
ing trees  coupled  with  an  interest  in  the  soil 
sufficient  to  support  the  trees.  Knotts  v. 
Hydrick.  12  Rich.  (S.  C.)  314. 

71.  Ten  Broeck  v.  Livingston,  1  Johns.  Ch. 
(N.  Y.)  357. 

72.  Perkins  v.  Stockwell,  131  Mass.  529. 

73.  Ralev  v.  Umatilla  Countv,  15  Oreg.  172, 
13  Pae.  890,  3  Am.  St.  Rep.  142. 

"If"  is  an  apt  word  to  create  a  condition 
precedent  to  an  easement.  Long  v.  Swindell, 
77  N.  C.  176. 

74.  Underbill  r.  Saratoga,  etc.,  R.  Co.,  20 
Barb.  (N.  Y.)  455;  Graves  v.  Deterling,  3 
N.  Y.  St.  128 ;  Gloeke  v.  Glocke,  113  Wis.  303, 
89  N.  W.  118,  57  L.  R.  A.  458.    But  see 


Ecroyd  v.  Coggeshall,  (R.  I.  1898)  41  Atl. 
260. 

The  words  "provided,  condition,"  etc.,  are 
unnecessary.  Wolverton  v.  Haupt,  2  Chest. 
Co.  Rep.  (Pa.)  573. 

75.  Xander's  Estate,  7  Pa.  Co.  Ct.  482. 

76.  Barker  v.  Cobb,  36  N.  H.  344. 

77.  Ayling  v.  Kramer,  133  Mass.  12 ;  Sohier 
V.  Trinitv  Church.  109  Mass.  1;  Baker 
Mott,  78 "Hun  (N.  Y.)  141,  28  N.  Y.  Suppl. 
968  [affirmed  in  152  N.  Y.  637,  46  N.  E. 
1144] ;  Portland  v.  Terwilliger,  16  Oreg.  465, 
19  Pac.  90. 

A  clause  "in  consideration  of  the  condi- 
tions," etc.,  does  not  constitute  a  condition, 
but  may  operate  only  as  a  description  of  the 
consideration.  Laberee  v.  Carleton,  53  Me. 
211. 

An  estate  on  condition  is  not  ci-eated  by  a 
conveyance  of  land  "  on  condition  and  in 
trust "  to  be  always  devoted  to  school  pur- 
poses, without  any  condition  as  to  reversion, 
nor,  on  discontinuance  of  the  use,  can  the 
land  be  recovered  by  the  grantors,  as  donors 
of  a  charity  which  has  failed.  Carroll  County 
Academy  v.  Gallatin  Academy,  104  Ky.  62'1, 
47  S.  W.  617,  20  Ky.  L.  Rep.  824. 

The  word  "conditions"  may  be  used  in  its 
generic  sense  to  denote  the  predicament  or 
status  of  the  title,  its  then  condition.  Dun- 
lap  V.  Mobley,  71  Ala.  102. 

78.  Post  V.  Weil,  115  N.  Y.  361,  22  N.  E. 
145,  12  Am.  St.  Rep.  809,  5  L.  R.  A.  422 
[affirming  1  N.  Y.  Suppl.  807]. 

79.  Ga'dberry  v.  Sheppard,  27  Miss.  203; 
Wilkes-Barre  v.  Wyoming  Historical,  etc., 
Soc,  134  Pa.  St.  616.  19  Atl.  809;  Avery  v. 
U.  S.,  101  Fed.  711,  44  C.  C.  A.  161. 

Land  deeded  in  trust  for  a  public  levee  with 
no  conditions  expressed  in  the  deed  will  not 
revert  to  the  grantor  when  no  longer  used  for 
such  purpose.  Coffin  v.  Portland,  16  Oreg. 
77,  17  Pac.  580. 

80.  Illinois. —  Adams  v.  Logan  Coimty,  11 
HI.  336. 

Kansas. —  Ruggles  v.  Clare,  45  Kan.  662, 
26  Pae.  25. 
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does  not  apply  in  cases  where  the  intent  on  tlie  part  of  the  parties  to  create  a 
condition  is  dediicible.^' 

b.  Distinguishing  Characteristics  —  (i;  Jn  (Jeneha  l.  There  is  a  distinction 
between  the  creation  of  a  condition  and  a  direction  to  do  a  certain  act;**  and 
between  a  reservation  and  an  executory  covenant.*'  There  is  also  a  distinction 
between  a  condition  that  defeats  an  estate  but  requires  a  reentry  and  a  limitation 
which  determines  an  estate  ipso  facto  without  entry.*** 

(ii)  Condition  Precedent  or  Subsequent.  There  are  no  technical  or  pre- 
cise words  to  distinguish  a  condition  precedent  from  a  condition  suh>sequent,  as 
the  same  words  may  create  either,  according  to  the  rules  of  construction  and  the 
intent  of  the  party  who  creates  it,  or  of  the  parties  to  the  instrument.**^ 

(in)  Condition  or  Covenant.  Covenants  and  conditions  may  be  created 
by  the  same  words  but  forfeitures  are  not  favored.*^  Courts  are  therefore  more 
favorably  inclined  to  holding  that  the  language  used  constitutes  a  covenant  rather 
than  a  condition  which  will  forfeit  the  grant.®^    This  rule  is  especially  applicable 


Kentucky. —  Fuguay  v.  Hopkins  Academy, 

58  S.  W.  814,  22  Ky.  L.  Kep.  744. 
Massachusetts. —  Episcopal  City  Mission  v. 

Appleton,  117  Mass.  326. 

Missouri. —  Hand  v.  St.  Louis,  158  Mo.  204, 

59  S.  W.  92. 

United  States. —  Avery  v.  U.  S.,  104  Fed. 
711,  44  C.  C.  A.  161. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  470. 

81.  Atty.-Gen.  v.  Merrimack  Mfg.  Co.,  14 
Gray  (Mass.)  586;  Hancock  v.  Carlton,  C 
Gray  (Mass.)  39. 

82.  Parsons  r.  Rhodes,  22  Hun  (N.  Y.) 
80. 

83.  Hooper  v.  Hooper,  20  N.  C.  287. 

84.  Smith  v.  Smith,  23  Wis.  176,  99  Am. 
Dee.  153.  See  also  Bryan  v.  Spires,  3  Brewst. 
(Pa.)  580,  1  Leg.  Gaz.  (Pa.)  191. 

85.  Arkansas. —  Sheppard  v.  Thomas,  26 
Ark.  617. 

Maine.—  Bobbins  v.  Gleason,  47  Me.  259. 

Neic  York. —  Underbill  v.  Saratoga,  etc.,  R. 
Co.,  20  Barb.  455. 

Wisconsin. —  Gloeke  v.  Glocke,  113  Wis. 
303,  89  N.  W.  118,  57  L.  R.  A.  458;  Rogan 
r.  Walker,  1  Wis.  627. 

United  States. —  Ward  v.  New  England 
Screw  Co.,  29  Fed.  Cas.  No.  17,157,  1  Cliff. 
565. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  469 ;  and 
infra,  V,  E,  3,  b,  c. 

Where  the  deed  to  two  successive  life-ten- 
ants is  on  condition  that  they  shall  not  con- 
vey their  interests,  and  shall  occupy  the 
premises  during  their  lives,  and  they  enter 
into  possession,  the  conditions  are  subsequent 
and  not  precedent  to  the  vesting  of  the  es- 
tate. Lewis  V.  Lewis,  74  Conn.  603,  51  Atl. 
854,  92  Am.  St.  Rep.  240. 

86.  Post  r.  Weil,  115  N.  Y.  361,  22  N.  E. 
145,  12  Am.  St.  Rep.  809,  5  L.  R.  A.  422 
[affirminfi  1  N.  Y.  Suppl.  807]. 

Conditions  of  defeasance  of  an  estate 
granted  arc  odiou.s.  Pascliall  v,  Passmore, 
15  Pa.  St.  295.  Sec  also  Bryan  v.  Spires,  3 
Brewst.  (Pa.)  580,  1  Leg.  Gaz.  (Pa.)  191. 

87.  Alabama. —  Eylton  Land  Co.  r.  South, 
etc.,  Alabama  R.  Co.,  100  Ala.  390,  14  So. 
207. 

California. —  Behlow  r.  Southern  Pae.  R. 
Co.,  i;)0  Cal.  10,  02  Pac.  295. 
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Georgia. — Anthony  v.  Stephens,  46  Ga.  241; 
Thornton  v.  Trammell,  39  Ga.  202. 

Illinois. —  Board  of  Education  v.  Normal 
First  Baptist  Church,  63  111.  204. 

Kentucky. —  Carroll  County  Academy  v. 
Gallatin  Academy,  104  Ky.  621,  47  S.  W.  617, 
20  Ky.  L.  Rep.  824. 

Missouri. —  St.  Louis  v.  Wiggins  Ferry  Co., 
88  Mo.  615. 

New  Hampshire. —  Hoyt  v.  Kimball,  49 
N.  H.  322. 

New  Jersey. —  Woodruff  v.  Woodruff.  44 
N.  J.  Eq.  349,  16  Atl.  4,  1  L.  R.  A. 
380. 

New  York.— 'Post  v.  Weil,  115  N.  Y.  361, 
22  N.  E.  145,  12  Am.  St.  Rep.  809,  5  L.  R.  A. 
422  [affirming  1  N.  Y.  Suppl.  807];  Graves 
V.  Deterling,  3  N.  Y.  St.  128  [affirmed  in  120 
N.  Y.  447.  24  N.  E.  «55] ;  Countryman  v. 
Deck,  13  Abb.  N.  Cas.  110. 

Pennst/lvania. —  Paschall  v.  Passmore,  15 
Pa.  St.  295. 

Texas. —  Teague  r.  Teague,  22  Tex.  Civ. 
App.  443,  54  S.  W.  632. 

Virginia. —  Lowman  v.  Crawford,  99  Va. 
688,  40  S.  E.  17;  King  v.  Norfolk,  etc.,  R. 
Co.,  99  Va.  625,  39  S.  E.  701. 

United  States. —  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61,  25  L.  ed.  563; 
Los  Angeles  University  v.  Swarth,  107  Fed. 
798,  46  C.  C.  A.  647,  54  L.  R.  A.  262 ;  Adams 
V.  Valentine,  33  Fed.  1. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  471. 

Agreement  to  maintain  a  fence  between 
lands  granted  and  those  of  the  grantor  is 
never  construed  as  a  condition  but  as  a  cove- 
nant. Hartung  v.  Witte,  59  Wis.  285,  18 
N.  W.  175.  See  also  Hornback  r.  Cincin- 
nati, etc.,  R.  Co.,  20  Ohio  St.  81  ;  Palmer  o. 
Ryan,  63  Vt.  227,  22  Atl.  574. 

Negative  covenant  and  not  condition  is 
created  by  words  "  the  premises  hereby  con- 
voyed arc  not  to  be  used  for  saloon  or  dram- 
shop purposes."  Star  Brewery  Co.  V.  Primas, 
111.  652,  45  N.  E.  145. 

Restrictive  conditions  are  never  favored  in 
law  and  if  it  bo  doubtful  whether  a  clause 
in  a  deed  imports  a  condition  or  a  covenant, 
the  latter  conatrucd-ion  will  be  adopted. 
Spaulding  v.  Woodward,  53  N.  H.  573,  10 
Ani.  Hop.  392. 
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where  the  words  used  are  in  the  form  of  a  covenant  pnre  and  simple,  and  there 
are  no  words  of  proviso,  or  conditioii,  or  provision  for  reentry  in  the  deed.^^  The 
rule  will  not,  however,  control,  over  the  settled  legal  significance  of  the  language 
employed,  especially  whei'e  the  meaning  is  so  plain  as  to  leave  no  room  for  con- 
struction.^^ And  if  the  language  imports  a  condition  merely,  and  there  are  no 
words  importing  an  agreement,  it  is  not  enforceable  as  a  covenant.^  So  where  a 
condition  subsequent  is  created  by  apt  and  appropriate  words  the  language  will 
not  be  construed  as  a  restriction  merely  or  as  a  personal  covenant.'" 

(iv)  Condition^  Reservation^or  Restriction.  If  a  clause  can  only  have 
effect  by  considering  it  as  a  condition  subsequent  it  will  be  so  construed  and  will 
not  be  held  to  be  a  reservation.^^  A  stipulation  will  also  be  construed  as  a  condi- 
tion and  not  as  a  reservation,  where  the  effect  of  construing  it  as  the  latter  would 
make  the  reservation  repugnant  and  the  grant  void.^^ 

2.  Validity  of  Conditions  —  a.  Generally.  A  clause  reserving  the  right  of 
reentry  is  not  necessarj'  to  the  validity  of  a  condition.^*  So  a  condition  may  be 
valid  which  reserves  a  provisional  right  not  repugnant  to  the  grant,  to  take 
possession,^^  or  which  reserves  the  right  or  power  to  revoke  the  deed.^®  A  deed 
may  also  provide  for  the  maintenance  of  the  grantor  ;  and  a  deed  of  gift  may 
provide  for  after-born  children.^^  But  a  condition  in  a  common-law  conveyance 
for  the  benefit  of  a  stranger  to  the  deed  is  void.^'*  And  a  conveyance  in prmenti, 
reserving  the  control  to  the  grantor  for  life,  and  which  is  a  shift  to  evade  the  statute 
of  wills  restraining  the  testamentary  power  of  parents  is  void.^  It  has  also  been 
held  that  some  estate  on  which  the  condition  can  take  effect  should  remain  in  the 


88.  Graves  v.  Deterling,  3  N.  Y.  St.  128 
{affirmed  in  120  N.  Y.  447,  24  N.  E.  655]. 

Recital  of  agreement  in  a  deed  is  equiva- 
lent to  an  agreement  made  by  the  deed.  Com- 
monwealth Bank  v.  Vance,  4  Litt.  (Ky.) 
168. 

89.  Adams  v.  Valentine,  33  Fed.  1. 
Where  the  language  of  a  deed  is  ambiguous, 

in  determining  whether  a  particular  pro- 
vision is  a  condition  subsequent  or  a  cove- 
nant, the  entire  instrument  and  the  object  of 
a  grant  will  be  looked  to,  to  ascertain  the 
real  intent  of  the  parties.  Silver  Springs, 
etc.,  R.  Co.  V.  Van  Ness,  (Fla.  1903)  34  So. 
884. 

90.  Sharon  Iron  Co.  v.  Erie,  41  Pa.  St. 
341.  See  also  Woodruff  v.  Trenton  Water 
Power  Co.,  10  N.  J.  Eq.  489. 

91.  Hoyt  V.  Ketcham,  54  Conn.  60,  5  Atl. 
60G. 

92.  Parsons  v.  Miller,  15  Wend.  (N.  Y.) 
561. 

If  there  is  no  intention  to  create  a  condi- 
tion subsequent,  and  the  contrary  clearly  ap- 
pears and  the  legal  effect  of  the  proviso  is 
to  create  a  reservation  or  exception  in  favor 
of  the  grantor,  it  will  be  so  construed.  Baker 
r.  Mott,  78  Hun  {N.  Y.)  141,  28  N.  Y.  Suppl. 
968  laffirmed  in  152  N.  Y.  637,  46  N.  E. 
1144].  And  wliere  the  intent  is  not  to  create 
a  technical  condition,  the  breach  of  which 
would  work  a  forfeiture,  but  the  purpose  is 
only  to  regulate  the  mode  in  which  the 
grantee  may  use  and  enjoy  the  land,  the  lan- 
guage will  be  held  a  restriction.  Avling  v. 
Kramer,  133  Mass.  12. 

A  provision  is  a  condition  and  not  a  restric- 
tion, where  land  is  conveyed  to  a  city  for 
public  improvement,  conditioned  that  a  cer- 
tain strip  should  forever  be  and  remain  a 


public  way.  May  i:  Boston,  158  Mass.  21,  32 
N.  E.  902. 

Provisions  are  mere  restrictions  and  not 

conditions  where  one  of  several  conveyances 
upon  which  the  title  depended  stipulated 
that  no  building  should  be  erected  within 
ten  feet  of  a  certain  street;  another  recited 
that  it  was  on  condition  that  no  building 
should  ever  be  erected  within  said  distance 
of  said  street;  and  another  that  the  premises 
were  sold  subject  to  the  condition  that  no 
building  should  ever  be  erected  thereon 
within  ten  feet  of  said  street.  Cassidy  v. 
Mason,  171  Mass.  507,  50  N.  E.  1027. 

93.  Slater  v.  Dudley,  18  Pick.  (Mass.) 
373. 

94.  Papst  V.  Hamilton,  133  Cal.  631,  66 
Pae.  10;  Gray  v.  Blanehard,  8  Pick.  (Mass.) 
284 ;  Jackson  r.  Allen,  3  Cow.  ( N.  Y. )  220. 

95.  Providence  v.  St.  John's  Lodge,  2  R.  I. 
46. 

But  if  all  the  right  to  land  passes  by  a 
covenant,  a  subsequent  clause  giving  posses- 
sion must  be  rejected,  since  a  subsequent 
covenant  to  yield  the  land  on  the  happening 
of  a  certain  event  cannot  by  implication  ex- 
tend the  opei-ation  of  the  express  covenant 
beyond  its  terms,  the  intent  of  which  is  to 
give  up  the  title  and  interest  in  the  land. 
Grimsley  v.  White,  3  Mo.  257. 

96.  Ricketts  v.  Louisville,  etc.,  R.  Co.,  91 
Ky.  221,  15  S.  W.  182,  12  Ky.  L.  Rep.  863, 
34  Am.  St.  Rep.  176,  11  L.  R.  A.  422. 

97.  Salms  r.  Martin,  63  N.  C.  608;  Bates 
V.  Swiger,  40  W.  Va.  420,  21  S.  E.  874. 

98.  Arbuckle  v.  Haden,  7  J.  J.  Marsh. 
(Ky.)  94. 

99.  Kellam  v.  Kellam,  2  Patt.  &  H.  (Va.) 
357. 

1.  Epperson  v.  Mills,  19  Tex.  65. 
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grantor.^  And  where  the  statute  so  requires  tlie  condition  should  evince  some 
intention  of  actual  or  pecuniary  benefit  to  the  grantor,  otherwise  it  will  be  merely 
nominal  and  sliould  be  disregarded."  Again  if  a  proviso  is  incomplete  and  mean- 
ingless it  will  be  inoperative.^  A  proviso  is  also  void  which  is  inconsistent  with 
or  repugnant  to  the  grant  or  title.''  Again  an  abandonment  in  perpetuity  to  the 
vendees  excludes  the  validity  of  a  condition  that  they  shall  use  the  land  under 
certain  restrictions." 

b.  Conditions  Subsequent.  Conditions  subsequent  are  in  general  good  when- 
ever they  are  not  impossible  to  be  performed  at  the  time,  or  made  so  afterward 
by  the  act  of  God  or  of  tlie  grantor;  and  when  they  are  not  contrary  to  law  nor 
repugnant  to  the  deed  itself.'^ 

e.  Restraint  op  Depogation  of  Mappiage.  Conditions  which  are  in  restraint  or 
derogation  of  marriage  and  which  operate  as  a  restriction  thereon  are  void.^ 

d.  Use  of  Ppoperty  —  (i)  Generally.  A  deed  may  specify,  limit,  or  restrict 
the  use,  occupation,  or  disposition  of  property,^  or  prohibit  its  use  for  a  specified 
purpose.^°  But  conditions  or  restrictions  affecting  the  use  or  occupation  of  prop- 
erty should  not  he  against  public  policy,'^  prohibit  such  use  in  conformity  with 
the  title  conveyed,'^  or  be  void  for  remoteness  as  to  the  persons  in  whom  the  title 
shall  vest  upon  breach  of  the  limitation.^^ 

(ii)  Intoxicating  Liquors.  A  deed  may  prohibit  the  use  of  property  for 
the  manufacture,  keeping,  or  sale  of  intoxicating  liquors.'* 


2.  Alemany  v.  Daly,  36  Cal.  90. 

3.  Barrie  v.  Smith,  47  Mich.  130,  10  N.  W. 
168. 

4.  Abbott  V.  Pike,  33  Me.  204. 

5.  Teany  v.  Mains,  113  Iowa  53,  84  N.  W. 
953;  Hill  v.  Priestly,  52  N.  Y.  635;  Brown 
V.  Stuart,  12  U.  C.  Q.  B.  510. 

A  condition  is  not  repugnant  to  the  nature 
of  the  estate  but  is  valid  which  provides  that 
a  road  corporation,  grantee,  should  reason- 
ably maintain  its  road.  Cornelius  v.  Ivins, 
26  N.  J.  L.  376.  Nor  is  a  condition  repug- 
nant to  the  grant  on  the  ground  that  the  in- 
habitants may  destroy  the  beach,  where  such 
condition  allows  such  inhabitants  to  take  and 
carry  away  sand  and  gravel  for  use  only 
in  the  town.  Middleton  v.  Newport  Hos- 
pital, 16  R.  I.  319,  15  Atl.  800,  1  L.  R.  A. 
191.  And  a  condition  is  not  repugnant  to 
the  grant  because  it  prohibits  the  sale  of  in- 
toxicating liquors  on  the  premises.  Cowell 
V.  Colorado  Springs  Co.,  100  U.  S.  55,  25 
L.  ed.  547  [affirming  3  Colo.  82]. 

Subsequent  restrictions  are  void  when  in- 
consistent with  the  import  of  previous  lim- 
itations vesting  an  absolute  estate  in  the 
first  taker.  Carradine  v.  Carradine,  33  Miss. 
698. 

6.  Arnauld  v.  Delachaise,  4  La.  Ann.  109. 

7.  Taylor  i:.-  Sutton,  15  Ga.  103,  60  Am. 
Dec.  082. 

Condition  subsequent  impossible  of  per- 
formance is  void.  Stockton  v.  Webei',  98  Cal. 
433,  33  Piu:  332. 

Condition  subsequent  not  repugnant  to 
grant  iw  valid.  Tomlin  v.  Blunt,  31  111.  App. 
234. 

8.  RjiTulall  I).  Marble,  69  Me.  310,  31  Am. 
Rcj).  2K1;  Munroe  v.  Hall,  97  N.  C.  206,  1 
S.  10.  651. 

Contracts  in  restraint  of  marriage  see  Con- 
TltACTH,  «  ( !yc.  518. 
A  proviso  may  be  valid  where  its  terms 
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do  not  import  such  a  restriction  or  restraint. 
Arthur  v.  Cole,  56  Md.  100,  40  Am.  Rep.  409. 

9.  The  rule  applies  to  a  deed  of  gift  to  a 
church  conditioned  that  it  is  not  to  be 
sold  or  to  be  used  for  any  other  purpose 
than  as  a  church  for  the  benefit  of  a  cer- 
tain church  (Grissom  v.  Hill,  17  Ark.  483)  ; 
to  a  covenant  that  the  grantee  will  not 
erect  any  structure  obstructing  the  view  of 
a  person  not  a  party  to  the  deed  (Gibert 
V.  Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785)  ; 
to  keeping  open  portions  of  land  as  public 
streets  (Tinkham  v.  Erie  R.  Co.,  53  Barb. 
(N.  Y.)  393)  ;  to  a  condition  that  a  sawmill 
and  grist-mill  doing  business  shall  be  kept 
on  the  premises  (Sperry  v.  Pond,  5  Ohio  387, 

24  Am.  Dec.  296)  ;  and  to  a  condition  that 
a  county  court-house  be  erected  within  a  cer- 
tain time  and  kept  on  the  land  for  a  certain 
time  (Pepin  Co.  v.  Prindle,  61  Wis.  301,  21 
N.  W.  254). 

10.  Post  V.  Bernheimer,  31  Hun  (N.  Y.) 
247;  Post  V.  Weil,  8  Hun  (N.  Y.)  418. 

11.  St.  Louis,  etc.,  R.  Co.  c.  Mathers,  71 
111.  .592,  22  Am.  Rep.  122. 

12.  Craig  v.  Wells,  11  N.  Y.  315. 

13.  North  Adams  First  Universalist  Soc. 
V.  Boland,  1.55  Mass.  171,  29  N.  E.  .524,  15 
L.  R.  A.  231. 

14.  Connecticut. — Collins  Mfg.  Co.  v.  Marey, 

25  Conn.  242. 

Kansas. —  O'Brien  v.  Wetherell,  14  Kan. 
616. 

Kentucky. —  Hatcher  v.  Andrews,  5  Bush 
561. 

Michigan. —  Chippewa  Lumber  Co.  r.  Trem- 
por,  75  Mich.  36,  42  N.  W.  532,  13  Am.  St. 
Kc]).  420,  4  L.  R.  A.  373;  Watrous  r.  Allen, 
57  Mich.  362,  24  N.  W.  104,  58  Am.  Rep. 
363;  Smitli  i\  Barrie,  56  Mich.  314.  22  N.  W. 
816,  .50  Am.  Rep.  391. 

Minnesota. —  Sioux  City,  etc.,  R.  Co.  r. 
Davis,  49  Minn.  308,  51  "N.  W.  907;  Sioux 
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e.  Restraint  of  Alienation.  If  an  estate  is  granted  in  fee,  conditions  or  restric- 
tions absolutely  restraining  alienation,  when  repugnant  to  the  estate  created,  are 
void^''  and  against  public  policy.^''  There  may,  however,  be  a  restriction  upon  such 
power  to  a  limited  extent.'''  So  a  deed  may  be  conditioned  that  a  grantee  shall 
not  alienate  for  a  particular  time  or  to  a  particular  person.'^  An  exception  may 
also  exist  as  to  the  separate  estate  of  married  women. 

f.  Effect  of  Invalidity.  The  deed  is  not  vitiated  or  tlie  grant  defeated  or  an 
absolute  estata  divested  by  a  void,  inoperative,  or  illegal  condition.^ 

3.  Construction  AND  Operation — -a.  Generally.  Provisos,  conditions,  or  restric- 
tions cannot  be  extended  beyond  the  clear  meaning  of  the  language  used,^'  but 
will  be  strictly  construed.^^  So  restrictions  are  construed  most  strongly  against 
the  grantor.*    The  construction  should  also  be  conformable  to  the  letter  and 


City,  etc.,  R.  Co.  v.  Singer,  49  Minn.  301,  51 
N.  W.  905,  32  Am.  St.  Rep.  554,  15  L.  R.  A. 
751. 

'Neio  York  —  Plumb  v.  Tubbs,  41  N.  Y.  442. 

Pennsylvania. —  Lehigh  Coal,  etc.,  Co.  v. 
Cluck,  5  Pa.  Co.  Ct.  662. 

Texas. —  Fly  v.  Guinn,  2  Tex.  Unrep.  Cas. 
300. 

United  States. — Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547  [affirming  3 
Colo.  82]. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  480. 

15.  California. —  Prey  v.  Stanley,  110  Cal. 
423,  42  Pae.  908;  Murray  v.  Green,  64  Cal. 
363,  28  Pae.  118. 

Indiana. —  Langdon  v.  Ingrajn,  28  Ind.  360. 

Iowa. —  Case  v.  Dwire,  60  Iowa  442,  15 
N.  W.  265;  MeCleary  v.  Ellis,  54  Iowa  311, 
6  N.  W.  571,  37  Am.  Rep.  205. 

New  York. — De  Peyster  v.  Michael,  6  N.  Y. 
467,  57  Am.  Dec.  470. 

North  Carolina. —  Pritchard  i\  Bailey,  113 
N.  C.  521,  18  S.  E.  C68;  Hardy  v.  Galloway, 
111  N.  C.  519,  15  S.  E.  890,  32  Am.  St.  Rep. 
828;  Munroe  v.  Hall,  97  N.  C.  206,  1  S.  E. 
651. 

Ohio.—  Jenkins  v.  Artz,  6  Ohio  S.  &  C.  PI. 
Dec.  439. 

Pennsylvania. —  MeWilliams  v.  Nisly,  2 
Serg.  &  R.  507,  7  Am.  Dee.  654. 

Virginia. —  Camp  v.  Cleary,  76  Va.  140. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  479. 

Rule  does  not  embrace  conditions  not  repug- 
nant to  an  estate  granted,  nor  against  public 
policy,  nor  as  a  perpetuity  (Hunt  i:  Wright, 
47  N.  H.  396,  93  Am.  Dee.  451);  reason- 
able restrictions,  as  that  the  grantee  shall 
not  convey  before  complying  with  certain 
stipulations  as  to  improvements  (Grigg  v. 
Landis,  21  N.  J.  Eq.  494)  ;  a  conveyance  to 
B  and  C,  his  wife,  in  undivided  moieties, 
with  a  proviso  that  C  should  not  encumber 
her  part  or  sell  without  B's  consent,  and  that 
she  should  have  power  to  devise  the  same 
(Hicks  r.  Cochran,  4  Edw.  (N.  Y.)  107)  ;  a 
conveyance  to  B  in  fee,  conditioned  that  B 
is  not  to  sell  during  the  grantor's  natural 
life  unless  the  grantor  sells  his  land,  and  if 
B  dies  before  the  grantor  B  is  to  leave  the 
land  to  his  wife  (MeWilliams  Nisly,  2 
Serg.  &  R.  (Pa.)  507,  7  Am-.  Dec.  654)  ;  and 
a  provision  creating  a  servitude  and  annex- 
ing it  to  another  estate  as  an  easement  ap- 
purtenant, declaring  that  the  grantee  shall 
not  dispose  of  the  easement  separately  from 


the  property  to  which  it  is  annexed  (Warren 
V.  Syme,  7  W.  Va.  474).  And  a  constitutional 
provision  prohibiting  certain  restraints  on 
alienation  reserved  in  any  grant  of  land  and 
abolishing  feudal  tenures  does  not  embrace 
as  a  violation  thereof  a  deed  to  a  cemetery 
association  that  the  grantee  pay  forty  dol- 
lars for  each  lot  sold  as  a  burial-place  and 
three  dollars  for  each  grave  opening,  no  lot 
to  be  sold  for  less  than  eighty  dollars,  and  on 
breach  by  the  grantee  of  any  covenants  of  the 
deed  all  lots  without  interment  to  revert  to 
the  grantor.  Bennett  v.  Washington  Ceme- 
tery, 11  N.  Y.  Suppl.  203,  24  Abb.  N.  Cas. 
(N.  Y.)  459. 

16.  Pritchard  v.  Bailey,  113  N.  C.  521,  18 
S.  E.  668. 

17.  Camp  v.  Cleary,  76  Va.  140. 

18.  Langdon  r.  Ingram,  28  Ind.  360;  Mo- 
Williams  V.  Nisly,  2  Serg.  &  R.  (Pa.)  507,  7 
Am.  Dec.  654;  Wolverton  v.  Haupt,  2  Chest. 
Co.  Rep.  (Pa.)  573.  See  also  Hill  v.  Hill, 
43  Pa.  St.  528.  But  compare  Latimer  v. 
Waddell,  119  N.  C.  370,  26  S.  B.  J22. 

Condition  in  a  deed  of  gift  that  the  grantee 
shall  sell  to  certain  person  at  a  price  named 
is  valid.  Rice  v.  Hall,  42  S.  W.  99,  19  Ky. 
L.  Rep.  814. 

Conveyance  by  a  grandfather  to  grandchil- 
dren to  be  held  in  common  and  "  unsold " 
until  the  youngest  child  reaches  the  age  of 
twenty-one,  without  any  reservation  or  lim- 
itation over,  does  not  prevent  a  probate  sale 
for  the  children's  benefit  when  necessary. 
Bouldin  v.  Miller,  (Tex.  Civ.  App.  1894)  26 
S.  W.  133. 

19.  Camp  V.  Cleary,  76  Va.  140.  See,  gen- 
erally. Husband  and  Wife. 

20.  St.  Louis,  etc.,  R.  Co.  v.  Mathers,  71 
111.  592,  22  Am.  Rep.  122;  Myers  v.  Daviess, 
10  B.  Mon.  (Ky.)  394;  Barksdale  v.  Elam, 
30  Miss.  694. 

21.  Atlantic  Citv  v.  Young,  etc..  Amuse- 
ment Co.,  63  N.  J.'Eq.  831,  53  Atl.  168  [re- 
versing 62  N.  J.  Eq.  139,  147,  49  Atl.  822, 
1135]. 

The  right  of  a  corporation  to  sell  and  con- 
vey is  not  affected  by  conditions  in  a  deed  to 
such  corporation  as  to  the  distribution  of 
the  proceeds  of  the  land  when  sold.  McClin- 
tock  V.  Bourbon  County  Agricultural  Soc, 
49  S.  W.  23,  20  Ky.  L.  Rep.  1246. 

22.  Hays  v.  St.  Paul  M.  E.  Church,  196  111. 
633,  63  N.  E.  1040. 

23.  Klaer  v.  Ridgway,  86  Pa.  St.  529. 
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obvious  intent  of  the  grant,  and  if  a  proviso  is  nowhere  stated  to  be  a  binding 
■condition  it  will  not  l)e  bo  lield.  If,  liowever,  there  i8  only  one  conBtnictiori 
which  will  give  full  effect  to  all  the  words  of  the  instruirient,  it  will  be  fol- 
lowed.^ Again,  conditions  should  not  be  totally  repugriant  to  or  in  conflict  with 
prior  parts  of  the  deed.^''  A  prior  condition  may,  however,  be  controlled  by  a 
later  one  where  any  other  construction  would  be  insensible.*'  And  the  intention 
of  the  parties  may  control  conditional  words,'"  even  to  the  extent  of  affecting  their 
ordinary  meaning.^**  So  all  conditions  and  provisos  should  be  taken  together 
and  construed  in  pari  materia'^'  having  in  view  the  manifest  intent  of  the  instru- 
ment,^ based  upon  all  the  clauses  of  the  deed  so  as  to  harmonize  the  entire  deed 
with  the  granting  clause.^^  Again  words  of  reservation  or  conditions  in  a  con- 
veyance in  jprmenti  may  operate  respectively  to  the  full  extent  of  their  terms 
and  still  be  in  consonance  with  each  other.^^  Different  instruments,  contempo- 
raneously executed,  should  be  construed  together,  when  necessary,  and  be  treated 
as  one ;  ^  although  a  recited  agreement  should  not  be  so  indefinite  as  to  be  unen- 
forceable, nor  should  the  condition  therein  be  one  which  is  merely  collateral  to  the 
grant.^  Again  where  the  condition  upon  which  the  grantor  predicates  the  rever- 
sion does  not  occur  the  estate  will  vest  in  f ee.^ 

b.  Conditions  Precedent.  Conditions  precedent  are  such  as  must  happen  or 
be  performed  before  an  estate  can  vest  or  be  discharged.  They  must  be  strictly, 
literally,  and  punctually  performed.^®    The  estate  will  vest,  however,  upon  strict 


24.  Pawlet  v.  Clark,  9  Craneh  (U.  S.)  292, 
3  L.  ed.  735. 

25.  Canal  Bridge  v.  Methodist  Religious 
See.,  13  Mete.  (Mass.)  335. 

There  should  be  no  repugnancy  to  the  con- 
text. Pawlet  V.  Clark,  9  Cranch  (U.  S.) 
292,  3  L.  ed.  735. 

26.  Horner  v.  Dellinger,  18  Fed.  495. 

27.  Billings  v.  Warren,  21  Tex.  Civ.  App. 
77,  50  S.  W.  625,  holding  that  if  the  inten- 
tion is  to  convey  a  complete  absolute  title 
the  deed  will  so  operate  even  though  the 
words  "  as  trustee  "  or  "  in  trust "  are  used 
at  the  grantee's  instance. 

28.  Peters  v.  Balke,  170  111.  304,  48  N.  E. 
1012  [affiming  68  111.  App.  587].  See  also 
Clarke  v.  Colls,  9  H.  L.  Cas.  601;  In  re  San- 
ders, L.  R.  1  Eq.  675,  12  Jur.  N.  S.  351,  14 
Wkly.  Rep.  576. 

29.  Sheppard  v.  Thomas,  26  Ark.  617. 

30.  Wolverton  v.  Haupt,  2  Chest.  Co.  Rep. 
(Pa.)  573. 

31.  Dunlap  v.  Mobley,  71  Ala.  102. 

But  it  will  not  be  presumed  or  infei-red  by 
construction  that  parties  intended  to  leave  to 
implication  from  one  part  of  a  deed  what  is 
expressly  granted  in  another  part ;  and  a 
provisional  right  reserved  to  the  grantors  to 
take  possession  becomes  a  condition  of  the 
grant  and  not  void  for  rppugiiancy.  Provi- 
den<te  r.  St.  .John's  Lodge,  2  R.  I.  46. 

32.  Hihn  r.  Peck,  30  Cal.  280. 

33.  Downing  r.  Kademacher,  133  Cal.  220, 
65  Pac.  385,  85  Am.  St.  Rep.  100  {modifying 
(1900)  62  Pac.  1055];  Richter  v.  Richter, 
111  Ind.  456,  12  N.  E.  098   (warranty  deed 

■and  iiiortgiigc)  ;  Vmi  Horn  v.  Mercer,  29  Ind. 
App.  277,  04  N.  E.  5:il;  Ritchie  Kansas, 
etc.,  R.  Co.,  55  Kan.  30,  39  Pac.  718  (general 
warrnnly  deed  and  written  coiit r:ict) . 

If  a  subsequent  deed  releases  and  extin- 
guislK^H  the  light  of  ii'vcilcr  niid  discIoMcs  no 

•other  intent,  ))iit  genenil  words  in  a  former 
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deed  are  transcribed  which  might  or  might 
not  create  a  condition,  such  general  words 
will  not  be  construed  to  imply  a  condition. 
Mercer  Academy  v.  Rusk,  8  W.  Va.  373. 

Where  grantees  take  under  the  first  article 
of  a  marriage  contract  and  can  convey  a  fee 
they  will  not  be  bound  by  limitations  in  an- 
other article  of  the  contract  relating  to  the 
purchase  by  the  grantor  of  productive  real 
estate  for  his  daughter's  support,  even  though 
he  afterward  conveyed  to  her  other  unpro- 
ductive land  with  the  same  restrictions ;  pro- 
ductive property  having  also  been  conveyed 
under  the  second  article.  Kent  V.  Allen,  32 
Mo.  87. 

Where  the  only  condition  of  a  mortgage 
was  the  support  of  the  mortgagee,  it  was 
held  that  it  could  not  be  limited  by  a  con- 
temporaneous agreement  that  the  mortgagee 
should  reside  on  the  premises  to  be  entitled 
to  her  support.    Allen  v.  Parker,  27  Me.  531. 

34.  Howlett  V.  Hewlett,  115  Mich.  75,  72 
N.  W.  1100. 

35.  Terrell  v.  Huff,  108  Ga.  655,  34  S.  E. 
345. 

If  a  conveyance  is  made  upon  a  condition 
expressed  it  must  be  conclusively  presumed, 
in  the  absence  of  fraud,  accident,  or  mistake, 
to  be  the  only  condition,  and  if  that  is  kept 
the  title  cannot  be  assailed.  Dunbar  v.  Stick- 
ler, 45  Iowa  384. 

36.  Vanhorne  v.  Dorrance,  2  Dall.  (U.  S.) 
304,  1  L.  ed.  391.  See  also  Tennessee,  etc., 
R.  Co.  r.  East  Alabama  R.  Co.,  73  Ala.  420; 
Sheppard  v.  Thomas,  26  Ark.  617;  Stockton 
V.  Weber,  98  Cal.  43.3,  33  Pac.  332;  Rollins 
V.  Riley,  44  N.  H.  9 ;  Poirier  r.  BrulC>,  20  Can. 
Su]>renie  Ct.  97. 

An  easement  on  a  condition  precedent  can- 
not be  enjoyed  until  tiie  condition  is  per- 
formed; the  conveyance  is  only  of  a  right  to 
the  eascnient  on  i)erforiiiivnco  of  the  condi- 
tion.   Long  r.  Swindell,  77  N.  C.  170.  \nA 
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and  punctual  performance,  where  thei-e  are  express  wouds  to  that  effect,  or  where 
it  is  tlie  intention,  deducible  from  the  entire  instrument,  to  create  a  condition 
precedent.^^  But  the  time  or  manner  of  payment  of  the  purchase-monej  may  be 
Hxed  without  creating  a  condition  precedent,  or  such  a  condition  may  be  raised 
according-  to  the  intent  relative  to  payraent.^^ 

c.  Conditions  Subsequent  —  (i)  Generally.  Conditions  subsequent  working 
a  forfeiture  of  the  estate  conveyed  should  be  strictly  construed,^''  as  such  condi- 
tions are  not  favored  in  law,""^  and  are  to  be  taken  most  strongly  against  the 
grantor  to  prevent  such  forfeiture."  So  an  estate  is  not  created  on  condition  sub- 
sequent, unless  the  terms  will  admit  of  no  other  construction,  where  the  deed  by 
its  terms  expressly  provides  a  lien  in  case  of  the  grantee's  default.'*'^ 

(ii)  Test  of  Conditions  Subsequent —  (a)  Rules.  Conditions  subsequent 
are  raised  only  by  apt  and  sufficient  words,  which  must  not  only  be  such  as  of 
themselves  import  a  condition,  but  they  must  be  so  connected  with  the  grant  in 
the  deed  as  to  qualify  or  restrain  it.*^    In  other  words  in  order  that  a  clause  or 


if  all  that  is  gvanted  is  an  easement  for  a 
paitieular  purpose,  such  as  the  right  to  lo- 
cate and  construct  a  railroad,  and  the  lan- 
guage of  the  deed  does  not  purport  to  con- 
vey a  fee,  condition  or  otherwise,  no  land 
\\hatever  is  conveyed  until  the  act  intended 
is  performed.  Lake  Erie,  etc.,  R.  Co.  v. 
Ziebarth,  6  Ind.  App.  228,  33  N.  E.  256. 

If  a  deed  of  gift  is  conditional  on  release 
from  a  certain  liability,  release  is  a  condition 
precedent,  without  performance  of  which  title 
does  not  vest  in  the  grantees.  Lusk  v.  Mc- 
Namer,  24  Miss.  58. 

37.  i3rannan  i\  Mesick,  10  Cal.  95.  See 
also  Wilson  t.  Gait,  18  111.  431,  where  upon 
intention  and  suri'ounding  circumstances,  a 
condition  was  held  a  condition  precedent. 

Charge  or  lien  may  be  raised  as  to  the  land 
under  a  provision  for  maintenance,  and  the 
deed  will  not  become  absolute  until  perform- 
ance, where  such  is  the  intention.  Childs  v. 
Rue,  84  Minn.  323,  87  N.  W.  918. 

38.  Time  when  purchase-money  is  to  be 
paid  may  be  fixed  in  the  conveyance,  but  it 
does  not  make  payment  of  the  same  a  con- 
dition to  be  complied  with  before  the  title 
passes  (McRae  Stillwell,  111  Ga.  65,  36 
S.  E.  604,  55  L.  R.  A.  513.  See  also  Dunlap 
v.  Mobley,  71  Ala.  102),  where  a  lien  is  ex- 
presslv  reserved  on  the  propertv  (Sheppard 
r.  Thomas,  26  Ark.  617).  But"  if  a  lie'n  is 
retained  to  secure  payment,  such  lien  reserved 
proclaims  the  nature  of  the  contract  for  con- 
veyance and  announces  the  terms  and  condi- 
tions upon  which  the  title,  legal  and  equita- 
ble, is  to  become  perfect,  and  until  that  stipu- 
lation is  discharged  and  that  condition  ful- 
filled there  is  no  absolute  investiture  of  the 
title.  Caldwell  r.  Fraim,  32  Tex.  310.  And 
a  deed  giving  full  power  of  attorney  to  the 
grantees  to  take  possession  of,  and  in  the 
grantees'  name  to  sell  property,  the  considera- 
tion for  which  is  to  be  paid  thereafter  in  in- 
stalments, and  which  conveyance  covenants 
that  if  such  payments  shall  be  made  the  in- 
strument shall  take  effect  as  a  full  a/  d  com- 
plete conveyance  in  fee,  is  a  deed  on  condition 
precedent.    Talbei-t  v.  Hopper,  42  Cal.  397. 

39.  Z?7!»0!S.— Wilson  v.  Gait,  18  111.  431. 
Indiana. —  Van  Horn  v.  Mercer,  29  Ind. 

App.  277,  64  N.  E.  531. 
[44] 


Kansas. —  Ritchie  r.  Kansas,  etc.,  R.  Co., 
55  Kan.  36,  39  Pac.  718. 

Blassachuseits. —  Merrifield  r.  Cobleigh,  4 
Cush.  178. 

Uinnesota. —  Chute  r.  Washburn,  44  Minn. 
312,  46  N.  W.  555. 

Mississippi. —  Gadberry  v.  Sheppard,  27 
Miss.  203. 

Neiv  Hampshire. —  Hoj^t  v.  Kimball,  49 
N.  H.  322;  Emerson  v.  Simpson,  43  N.  H. 
475,  80  Am.  Dec.  184,  82  Am.  Dec.  168. 

New  J ersey. —  Southard  v.  Central  R.  Co., 
26  N.  J.  L.  13. 

New  York. —  Ludlow  r.  New  York,  etc.,  R. 
Co.,  12  Barb.  440. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  488. 

Under  a  condition  subsequent  the  estate 
vests  immediately  in  the  grantee,  subject  to 
be  revested  in  the  grantor  by  a  non-perform- 
ance of  the  condition.  Rollins  v._  Riley,  44 
N.  H.  9.  See  also  Ludlow  v.  New  York,  etc., 
R.  Co.,  12  Barb.  (N.  Y.)  440. 

40.  Brown  v.  State,  5  Colo.  496;  Taylor  v. 
Sutton,  15  Ga.  103,  60  Am.  Dee.  682 ;  Thomp- 
son V.  Thompson,  9  Ind.  323,  68  Am.  Dec.  638 ; 
Van  Horn  v.  Mercer,  29  Ind.  App.  277,  64 
N.  E.  531;  Laberee  v.  Carleton,  53  Me. 
2X1. 

41.  Van  Horn  v.  Mercer,  29  Ind.  App.  277, 
64  N.  E.  531;  Hooper  v.  Cummings,  45  Me. 
359. 

42.  Van  Horn  v.  Mercer,  29  Ind.  App.  277, 
64  N.  E.  531. 

43.  Laberee'  r.  Carleton,  53  Me.  211. 
Conditions  subsequent  exist  where  a  city 

vacates  an  alley  on  condition  that  defendant 
will  build  on  it  in  a  certain  time  an  opera- 
house  of  certain  dimensions,  although  equity 
will  not  divest  the  title  because  the  building 
is  not  of  the  required  dimensions  ( Marshall- 
town  V.  Forney,  61  Iowa  578,  16  N.  W.  740)  ; 
where  land  is  conveyed  for  use  solely  for  a 
cotton  press  with  a  provision  for  reversion 
^  Houston,  etc.,  R.  Co.  v.  Ennis-Culvert  Com- 
press Co.,  23  Tex.  Civ.  App.  441,  56  S.  W. 
367 )  ;  where  a  royal  grant  reserved  a  quit- 
rent  in  fee,  requiring  certain  improvements 
to  be  made,  and  providing  that  for  failure  to 
clear,  etc.,  and  to  pay  rent  the  estate  should 
determine  (Sneed  r.  Ward,  5  Dana  (Ky.) 
187)  ;  where  there  is  a  grant  of  a  township 
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proviso  sluiU  coimtitnte  a  condition  fiulwequent,  the  intention  of  tlie  parties  iniifct 
be  clearly  expressed  in  some  words  importing  that  the  estate  is  to  depend  upon  a 
contingency  provided  foi'."**  This  intention  must,  liovv^ever,  ?>e  gathered  from  the 
entire  instrument  and  the  contract  must  be  construed  according  to  its  terms, 
especially  where  there  are  express  words  nsed5'  liut  these  rules  do  not  nacjam.- 
tate  the  use  of  express  words  to  constitute  a  condition  subsequent,  nor  need  there  be 
any  express  power  in  tlie  writings  to  make  reentry  for  condition  broken.'*"  Again 
a  condition  subsequent  is  one  operating  on  an  estate  already  created  and  vested  and 
rendering  it  liable  to  be  defeated.^^    AH  that  remains  in  the  grantor  is  the 


on  condition  that  the  grantee  settle  a  cer- 
tain number  of  families  thereon  within  a 
specified  time  ( Chapman  v.  Pingree,  07  Me. 
198)  ;  where  the  words  are  "providing  they 
[the  grantees]  fence  the  land  and  keep  it  in 
repair"  (Hooper  v.  Cummings,  4.5  Me.  359)  ; 
where  the  reservation  is  for  public  use  in  a 
grant  to  the  state  (Porter  v.  Griswold,  6  Me. 
430)  ;  where  after  the  grantor's  death  the 
grantee  is  to  pay  a  certain  sum  to  a  third 
person  fWeinreich  v.  Weinreieh,  18  Mo.  App. 
364)  ;  where  the  condition  provides  that  a 
racBAvay  be  made  in  conformity  with  the  act 
incorporating  the  grantor,  otherwise  to  re- 
vert; also  for  the  erection  of  a  bridge  across 
the  raceway,  for  a  convenient  landing-place, 
for  the  erection  and  maintenance  of  a  fence, 
and  for  the  use  of  the  raceway  for  watering 
cattle  and  to  take  ice  therefrom  (Woodruff 
V.  Trenton  Water-Power  Co.,  10  N.  J.  Eq. 
489 )  ;  where  a  deed  bj'  the  trustees  of  a  town 
stipulates  that  the  grantee  "  shall  allow  all 
people  to  pass  and  repass,  to  fish,  fowl  and 
hunt,"  etc.  (Parsons  v.  Miller,  15  Wend. 
(N.  Y. )  561)  ;  where  the  condition  \vas  that 
the  grant  should  be  void  in  ease  it  should  at 
any  time  aftenvard  appear  that  the  grantee 
was  not  seized  of  an  estate  in  fee  simple  of 
adjoining  lands  (Towle  v.  Smith,  2  Eob. 
(N.  Y.)  489)  ;  where  the  condition  is  against 
the  sale  of  spirituous  liquors  on  the  premises 
(Jeffery  v.  Graham,  61  Tex.  481)  ;  where 
words  subsequent  to  the  grant  and  descrip- 
tion are  expressive  of  a  condition  subsequent 
followed  by  the  words  "  together  with  all  and 
singular  the  hereditaments  and  appurte- 
nances," etc.,  followed  by  the  habendum  (Lawe 
V.  Hyde,  39  Wis.  345)  ;  or  where  the  condi- 
tion is  that  on  failure  to  comply  with  the 
conditions  of  a  certain  bond  the  estate  shall 
cease,  etc.,  coupled  with  a  pi-ovision  for 
reentry,  etc.  (Rogan  v.  Walker,  1  Wis.  527). 
But  there  is  not  a  condition  subsequent  where 
a  grant,  for  a  consideration,  is  made  to  a 
trustee  on  trust  that  he  shall  at  all  times 
permit  all  the  white  religious  societies  of 
christians  and  the  members  of  such  societies 
to  use  the  land  as  a  connnon  burying  ground 
and  for  no  otlier  purpose."  Brown  v.  Cald- 
M'ell,  23  W.  Va.  187,  48  Am.  Rep.  370.  See 
also  Methodist  Protestant  Church  i\  L;iws, 
7  Oliio  (Mr.  Ct.  211. 

Conditions  subsequent  will  not  be  implied 
fi'diii  tlic  fact  Unit  tile  considcriitiou  for  tlic 
deed  was  merely  nominal,  whore  it  does  not 
appear  that  the  use  of  the  property  for  tlie 
Iiurf)ose  ^])ecifled  in  the  deed  was  a  matter 
specially  advantageous  to  the  grantor.  01- 
cott  V.  (Albert,  80  Tex.  121,  23  S.  W.  985. 
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44.  Baker  r.  ifott,  78  Hun  (X.  Y.)  141, 
28  N.  Y.  Suppl.  908  [affirmed  in  152  N.  Y. 
637,  40       E.  1144]. 

45.  Downing  c.  Rademacher,  133  Cal.  220, 
05  Pac.  ;;85,  85  Am.  St.  Rep.  UK):  Hihn  c. 
Peck,  30  Cal.  280;  Van  Horn  v.  Mercer,  29 
Ind.  App.  277,  04  X.  E.  531. 

If  from  the  nature  of  the  acts  to  be  per- 
formed by  the  grantee  and  the  time  required 
for  their  performance  it  is  evidently  the  in- 
tention of  the  parties  that  the  estate  shall  be 
held  and  enjoyed  upon  condition  that  the 
grantee  perform  the  acts  specified  ( Downing 
V.  Rademacher,  133  Cal.  220,  65  Pac.  385,  85 
Am.  St.  Rep.  100),  or  it  is  evident  that  the 
clauses  in  question  were  inserted  with  a  vie.v 
to  defeat  a  title  previously  vested,  on  the 
happening  of  a  certain  contingency  named  ia 
the  deed,  the  estate  is  upon  condition  (Hihn 
V.  Peck,  ,50  Cal.  280). 

46.  Glocke  v.  Glocke.  113  Wis.  303,  89 
N.  W.  118,  57  L.  R.  A.  458.  See  also  Thomas 
V.  Record,  47  Me.  500,  74  Am.  Dec.  500.  But 
see  Eeroyd  v.  C'oggeshall,  21  R.  1.  1.  41  Atl. 
260',  79  Am.  St.  Rep.  741. 

Where  there  are  express  words  in  a  deed 
Avhich  of  themselves  make  a  condition  sub- 
sequent, there  is  no  use  of  a  clause  reserving 
a  right  of  reentry  for  breach  thereof  in  order 
to  enable  the  grantor  to  avail  himself  of  a 
forfeiture.  Adams  v.  Ore  Knob  Copper  Co., 
7  Fed.  634,  4  Hughes  589. 

47.  Brown  v.  State,  5  Colo.  496 ;  Memphis, 
etc.,  R.  Co.  V.  Neighbors,  51  Miss.  412. 

In  a  conveyance  upon  a  condition  subse- 
quent the  estate  vests  immediately  upon  the 
execution  and  delivery  of  the  deed  and  the 
condition  has  no  effect  to  limit  the  title 
imtil  it  becomes  operative  to  defeat  it  (Shat- 
tuck  f.  Hastings,  99  Mass.  23;  Rollins  v. 
Riley,  44  N.  H.  9.  See  also  Sheppard  v. 
Thomas,  20  Ark.  017),  that  is,  the  ve^ited  es- 
tate is  subject  to  be  revested  in  the  grantor 
by  non-performance  of  the  condition,  and  or- 
dinarily the  grantor  must  reenter  after  con- 
dition broken  in  order  that  the  estate  may 
revest  in  him  (Rollins  v.  Riley,  44  N.  H.  9). 

If  the  conveyance  does  not  depend  upon  the 
performance  of  the  act  the  title  will  puss 
■in  pra'soUi.  Cay  ton  Walker,  10  Cal.  450. 
,\nd  wluMC  the  grantee  as  part  of  the  con- 
sideration is  to  pay  a  mortgage  or  assume 
llio  grantor's  indebtedness  thereunder,  this  is 
not  a,  coudilion  on  the  breach  of  which  the 
title  will  revest  in  the  grantor,  but  vests  the 
lillc  iihsolutely  in  the  grantee  and  creates  the 
iclation  of  debtor  as  to  the  grantor's  cred- 
itor. Martin  c.  Splivalo,  09  Cal.  (ill,  11 
I'ac.  48t. 
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bility  of  reverter  or  right  of  entry  on  condition  broken.  The  estate  will  remain 
defeasible  nntil  the  condition  be  performed,  destroyed,  or  barred  by  the  statute 
of  limitations,  or  by  estoppel."'®  And  if  the  act  or  condition  required  does  not 
necessarily  precede  the  vesting  of  the  estate,  but  may  accompany  or  follow  it, 
and  if  the  act  may  as  well  be  done  after  as  before  the  vesting  of  tlic  estate,  or  if 
from  the  nature  of  the  act  to  be  performed,  and  the  time  required  for  its  per- 
formance, it  is  evidently  the  intention  of  the  parties  that  the  estate  shall  vest, 
and  the  grantee  performs  the  act  after  taking  possession  then  the  condition  is 
subsequent.''^  Again  a  condition,  the  breach  of  which  is  good  ground  in  equity 
for  canceling  the  conveyance  of  which  it  is  a  part,  will  be  held  to  be  a  condition 
subsequent,  unless  there  is  something  in  the  instrument  showing  a  contrary 
intent.^" 

(b)  Extent  of  Operation  of  Rules.  A  condition  subsequent  may  provide  for 
the  use  and  occupation  of  the  property  by  the  grantee,  for  maintenance,  for  an 
annuity,  or  other  periodical  payments  ;  for  the  payment  of  the  grantor's  debts 
or  for  saving  him  harmless  therefrom  ;     for  the  use  of  the  property  for  relig- 


48.  Memphis,  etc.,  R.  Co.  v.  Neighbors,  51 
Miss.  412  [citing  Warner  v.  Bennett,  31  Conn. 
468;  Guild  v.  Richards,  16  Gray  (Mass.)  317; 
Nicoll  c.  New  York,  etc.,  R.  Co.,  12  N.  Y. 
121]. 

49.  Underbill  v.  Saratoga,  etc.,  R.  Co.,  20 
Barb.  (N.  Y.)  455.  See  also  Chute  v.  Wash- 
burn, 44  Minn.  312,  46  N.  W.  555. 

50.  Blake  c.  Blake,  56  Wis.  392,  14  N.  W. 
173. 

51.  A  condition  subsequent  may  be  one 

which  provides  for  the  use  and  occupation  of 
the  property,  during  life,  by  the  grantors,  or 
by  the  grantor  (Suisun  Bank  v.  Stark,  106 
Cal.  202,  39  Pac.  531;  Hefner  V.  Yount,  8 
Blackf.  (Ind.)  455;  Sherman  v.  Dodge,  28 
Vt.  26)  ;  or  by  his  wife  (Tallman  v.  Snow,  3  ) 
Me.  342)  ;  or  for  the  maintenance  during  life 
of  the  grantors,  or  of  the  grantor  (Richter 
i\  Richter,  111  Ind.  456,  12  N.  E.  698;  Hefner 
V.  Yount,  8  Blackf.  (ind.)  455;  Thomas  v. 
Record,  47  Me.  500,  74  Am.  Dee.  500;  Green 
V.  Thomas,  11  Me.  318;  Mott  v.  Richtmyer, 
57  N.  Y.  49 ;  Jackson  v.  Topping,  1  Wend. 
(N.  Y.)  388,  19  Am.  Dec.  515;  Soper  v. 
Guernsey,  71  Pa.  St.  219;  Shum  v.  Claghoru, 
69  Vt.  45,  37  Atl.  236;  Tracy  v.  Hutchins,  36 
Vt.  225.  But  see  Ayer  v.  Emery,  14  Allen 
(Mass.)  67;  Campau  v.  Chene,  1  Mich.  400)  ; 
or  of  his  wife  alone  (Tanner  y.  Van  Bibber,  2 
Duv.  (K7.)  550)  ;  or  of  his  minor  children 
(Suisun  Bank  v.  Stark,  106  Cal.  202,  39  Pac. 
531)  :  or  for  the  payment  of  a  periodical  sum 
or  an  annuity  (Suisun  Bank  v.  Stark,  106 
Cal.  202,  39  Pac.  531 ;  Meyer  v.  Meyer,  40 
111.  App.  94;  Drew  v.  Baldwin,  48  Wis.  529, 
4  N.  W.  576).  And  a  grantor  has  a  lien  on 
land  for  an  annuity  rather  than  a  right  to 
claim  a  forfeiture  for  non-payment  of  the 
annuity,  where  the  consideration  of  a  deed  is 
the  payment  of  an  annuity  to  the  grantor 
during  life.  Gallaher  v.  Herbert,  117  111.  160, 
7  N.  E.  511.  But  a  conveyance  by  parents 
to  a  son,  reserving  a  life-estate,  and  stating 
that  the  son  "  is  to  pay  the  taxes  on  said 
land  "  and  has  to  support  the  "  grantors  dur- 
ing their  natural  lifetime  and  at  their  death  " 
such  son  "  shall  have  possession "  is  not  a 


deed  on  condition  subsequent.  Studdard  v. 
Wells,  120  Mo.  25,  25  S.  W.  201.  Nor  is  a 
condition  annexed  to  an  estate  by  way  of  de- 
feasance, where  the  consideration  of  the  deed 
is  certain  profits  and  advantages,  contained 
in  a  bond  of  even  date,  which  provided  that 
the  bargainer  was  to  be  supported  for  life 
by  the  bargainee,  to  which  was  added  a  nota 
bene  to  tlie  effect  that  the  land  was  not  to  be 
sold  or  disposed  of.  Hart  v.  Dougherty,  51 
N.  C.  86.  And  a  provision  in  a  deed  to  a 
daughter  of  the  grantor,  in  consideration  of 
her  agreement  to  support  him,  that  she  shall 
be  prohibited  from  transferring  the  land  does 
not  apply  after  her  father's  death.  City  v. 
Wood,  15  Wkly.  Notes  Cas.  (Pa.)  94.  Again, 
where  the  condition  ^vas  for  the  support  of 
the  grantors,  and  on  the  failure  of  the  grantee 
to  do  so  the  deed  to  be  void  and  the  prem- 
ises to  revert,  it  was  decided  that  the  con- 
dition involved  a  forfeiture  on  failure  of  the 
grantee  to  perform,  which  was  intended  as 
security  in  the  nature  of  a  penalty  for  non- 
performance. Spaulding  v.  Hallenbeck,  39 
Barb.  (N.  Y.)  79. 

52.  Michigan  State  Banlt  v.  Hammond,  1 
Dougl.  ( Mich. )  527  ;  Michigan  State  Bank  v. 
Hastings,  1  Dougl.  (Mich.)  224,  41  Am.  Dec. 
549;  Jackson  v.  Topping,  1  Wend.  (N.  Y. ) 
388,  19  Am.  Dec.  515;  Nash  v.  Le  Clercq,  17 
Fed.  Cas.  No.  10,021. 

Under  a  provision  that  the  grantee  should 
pay  all  the  grantor's  debts,  a  debt  payable  in 
futm-e  will  be  considered  as  a  debt  due.  Drum 
V.  Paintar,  27  Pa.  St.  148.  So  if  the  condi- 
tion is  to  pay  a  claim  to  a  certain  amount 
"  should  so  much  be  due  thereto  "  and  such 
claim  has  on  suit  been  scaled  to  a  much  less 
sum  the  amount  to  be  paid  is  the  reduced 
sum.  Barley  v.  Layman,  79  Va.  518.  Again 
where  a  father  conveyed  a  farm  to  a  son,  re- 
serving its  control  during  the  life  of  the 
grantor  or  his  wife,  and  subject  to  the  debts 
of  either,  and  the  father  died  and  the  widow 
became  surety  on  certain  of  the  son's  debts 
to  a  considerable  amount,  such  debts  were 
held  not  to  be  within  the  deed.  Merrifield  v. 
Merrifield,  82  Ky.  526. 
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ious/'^  scliool  or  educational,^*  county  or  municipal,'''' or  for  railroad  purposes;" 
and  for  use  as  a  sti-eot  or  ])ub]ic  way/'''' 

d.  Persons  Entitled  to  Benefit  of  Condition  or  Breach.  Xon-perforrnance  of 
a  condition  can  be  taken  advantage  of  only  by  the  grantor  or  Lis  heirs,''**  or  by  the 


53.  Board  of  Education  v.  Normal  First 
Baptist  Church,  03  111.  204.  See  also  Branch 
V.  Wesleyan  Cemetery  Assoc.,  11  Ohio  Cir. 
Ct.  185,  .5  Ohio  Cir.  Dec.  320.  But  see  Farti- 
ham  y.  Thompson,  34  Minn.  330,  20  N.  W. 
9,  57  Am.  Rep.  59,  holding  that  a  condition 
subsequent  is  not  created  by  the  use,  follow- 
ing the  description,  of  the  words  "  for  the 
purpose  of  erecting  a  church  thereon  only." 
And  see  Strong  v.  Doty,  32  Wis.  381,  holding 
that  land  does  not  revert,  in  the  absence  of 
a  condition  to  that  effect,  where  granted  in 
trust  for  the  purpose  of  erecting  and  main- 
taining a  church  thereon  and  it  is  so  used 
for  many  years  and  then  abandoned  and  (sold 
for  other  uses. 

Deed  is  in  trust  and  not  on  condition  where 
the  premises  and  the  habendum  clearly  show 
that  it  was  in  trust  for  a  religious  use.  Bald- 
win c.  Atwood,  23  Conn.  307. 

Use  created  may  become  executed  in  a  town 
for  the  religious  purposes  expressed.  Orford 
Union  Cong.  Soc.  v.  West  Cong.  Soc,  55  N.  H. 
463. 

54.  Mead  v.  Ballard,  7  Wall.  (U.  S.)  290. 
19  L.  ed.  190.  See  also  Papst  v.  Hamilton, 
133  Cal.  031,  66  Pac.  10. 

When  no  condition  subsequent  exists  under 
grant  for  school  or  educational  purposes  see 
Higbee  r.  Rodeman,  129  Ind.  244.  28  N.  E. 
442;  Henston  v.  Randolph  Countv,  20  Ind. 
3'98;  Faith  v.  Bowles,  86  Md.  13,  37  Ati. 
711,  63  Am.  St.  Rep.  489;  Raley  v.  Umatilla 
County,  15  Oreg.  172,  13  Pac.  890,  3  Am. 
St.  Rep.  142.  See  also  Hunter  v.  Murfee,  126 
Ala.  123,  28  So.  7;  Castleton  f.  Langdon,  19 
Vt.  210. 

55.  Platen  v.  Moorhead,  51  Minn.  518,  53 
N.  W.  807,  19  L.  R.  A.  195 ;  Clarke  v.  Brook- 
field,  81  Mo.  503,  51  Am.  Rep.  243;  Adams 
Lindell,  5  Mo.  App.  197  [afjirmed  in  72  Mo. 
198] ;  Union  College  v.  New  York,  65  N.  Y. 
App.  Div.  553,  73  N.  Y.  Suppl.  51.  But  see 
Crow  V.  Jefferson  County  Sup'rs,  5  W.  Va. 
245. 

When  not  a  condition  subsequent  as  to 

county  or  municipal  use  see  Rawson  r.  Ux- 
bridge  School  Dist.  No.  5,  7  Allen  (Mass.) 
125,  83  Am.  Dec.  070;  Ecroyd  v.  Coggeshall, 
21  R.  I.  1,  41  Atl.  200,  70  Am.  St.  Rep.  741; 
Ward  V.  New  England  Screw  Co.,  29  Fed.  Cas. 
No.  17,157,  1  (Jliff.  505. 

Grant  is  determinable  upon  the  cessation 
of  the  necessity  for  wliich  it  was  made,  as 
where  a  jiroviso  was  that  a  stri]i  of  land  ad- 
joining a  prison  should  remain  forever  un- 
built upon,  so  Ihiit  prison(>rs  miglit  not  es- 
cape, and  the  prison  was  rciiiovcd.  S('('n;il 
V.  Lauer,  148  I'a.  St.  23(),  2;!  All.  !)l)0,  15 
L.  R.  A.  547. 

56.  IndldiKi. —  Cleveland,  etc.,  R.  Co.  v.  Co- 
burn,  !)1  Ind.  557. 

foira.  \',y<nvn  V.  (Hiicago,  etc.,  R.  Co., 
(]!)(M))  82  N.  W.  1003. 

,1//////r.v(;/rt.— ('luitc  r.  Washburn,  44  Minn. 
.312,  'Ki  N.  VV.  555. 
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Missouri. —  Baker  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  205. 

New  York. —  Nicoll  v.  New  York,  etc.,  R. 
Co.,  12  N.  Y.  121;  Underbill  v.  Saratoga,  etc., 
R.  Co.,  20  Barb.  455. 

Washington. —  Mills  v.  Seattle,  etc.,  R.  Co., 
10  Wash.  520,  39  Pac.  240;  Reichenbach  v. 
Washington  Short  Line  R.  Co.,  10  Wash.  357, 
38  Pac.  1120. 

Wisconsin. — Horner  v.  Chicago,  etc.,  R.  Co., 
38  Wis.  105. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  495. 

When  a  conveyance  is  not  on  a  condition 
subsequent  as  to  use  for  railioad  purposes  see 
Noyes  v.  St.  Louis,  etc.,  R.  Co.,  (111.  1889) 
21  N.  E.  487;  Chapin  v.  Harris,  8  Allen 
(Mass.)  594;  Roanoke  Invest.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  108  Mo.  .50,  17  S.  W.  1000; 
Morrill  r.  Wabash,  etc.,  R.  Co.,  96  Mo.  174, 
9  S.  W.  057;  Stilwell  v.  St.  Louis,  etc.,  R. 
Co.,  39  Mo.  App.  221. 

57.  \^ail  V.  Long  Island  R.  Co.,  106  N.  Y. 
283,  12  N.  E.  607,  27  N.  Y.  Wkly.  Dig.  65. 

00  Am.  Rep.  449 ;  Towle  v.  Remsen,  70  N.  Y. 
303;  Towle  v.  Palmer,  1  Rob.  (N.  Y.)  437, 

1  Abb.  Pr.  N.  S.  (N.  Y.)  81. 

When  condition  subsequent  does  not  exist 
as  to  use  of  street  or  public  way  see  Kil- 
patrick  v.  Baltimore,  81  Md.  179.  31  Atl. 
805,  48  Am.  St.  Rep.  509,  27  L.  R.  A.  043: 
Soukup  Topka,  54  Minn.  66,  55  N.  W.  824 : 
Greene  v.  O'Connor,  18  R.  I.  50,  25  Atl.  692, 
19  L.  R.  A.  202. 

Street  can  be  used  for  ordinary  purposes 
if  not  made  unfit  for  travel,  and  even  though 
the  condition  was  that  no  building  or  other 
erection  except  a  public  monument  should 
ever  be  erected  on  the  land  it  can  be  used 
for  putting  in  gas-pipes,  water-mains,  and 
sewer  excavations.  Rose  v.  Hawlev,  45  Hun 
(N.  Y.)  592  [affirmed  in  118  N.  Y.  502,  23 
N.  E.  904]. 

58.  Arkansas. —  Skipwith  v.  Martin,  50 
Ark.  141,  6  S.  W.  514. 

California. —  Buckelew  v.  Estell,  5  Cal.  lOS. 

Connecticut. —  Bowen  r.  Bowen,  18  Conn. 
535 ;  East  Haven  v.  Hemingway.  7  Conn.  180. 

Illinois. —  Board  of  Education  r.  Normal 
First  Baptist  Church,  63  111.  204. 

Indiana. — Higbee  V.  Rodeman,  129  Ind.  244, 
28  N.  E.  442. 

Maine. —  Thomas  v.  Record,  47  Me.  500, 
74  Am.  Dec.  500. 

Massachusetts. — Gray  Blanchard,  8  Pick. 
284;  Parker  v.  Nichols.  7  Piqk.  Ill;  King's 
Chapel  r.  Pelliam,  9  IMass.  501.  See  also 
Hancock  v.  Carlton,  6  Gray  39. 

jlfichicfan. —  Havward  v.  Kinney,  84  Mich. 
501,  48  "N.  W.  170. 

Mississipjyi. — -Winn  v.  Cole,  Walk.  119. 

New  llnmpshirc. —  Dewey  V.  Williams,  40 
N.  H.  222,  77  Am.  Dec.  708. 

New  York. —  X'piiigton  v.  Corrigan.  70  lluii 
48H,  29  N.  Y.  Suppl.  1002  [affirmed  in  151 
N.  Y.  143.  45  N.  K.  .359,  37  I>.  R.  .\.  7041-. 
Pierce  v.  Keator,  9  Ilun  532  [affirmed  in  70 
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grantor  and  his  legal  representatives,^^  or  his  next  of  kin.""  The  benefit  of  a  con- 
dition or  breach  cannot  be  availed  of  by  a  stranger  ;  ''^  by  one  who  has  no  title  ; 
by  one  who  has  no  present  right,  legal  or  equitable,  to  the  part  reserved ;  by  a 
mere  naked  trespasser;"  by  an  assignee  who  is  a  third  person  by  descendants 
of  the  grantor  where  the  words  used  constitute  but  a  limitation  of  the  grant ; 
by  the  vendor's  heirs  where  the  deed  passes  a  title  in  fee ;  by  the  heir  of  a  cestui 
que  trust  or  deceased  beneficiary;*^^  by  one  who  is  not  living  in  the  grantor's 
house  and  under  his  management  as  one  of  his  "  family,"  where  the  condition  is 
to  the  "  grantor  and  his  family  "  ;  ^'^  by  one  who  does  not  sufficiently  appear  to  be 
entitled  to  the  benefit  of  the  condition ;  ^  by  a  creditor  ;  "'^  by  the  owner  of  adja- 
cent lands  ;  "'"^  by  the  grantees  of  other  lands  from  the  original  owner  ;  ''^  by  a  third 
person  holding  under  a  conveyance  from  the  grantor;''''  or  by  a  grantee  of  land 
of  which  the  portion  to  which  the  condition  attaches  is  a  part.''^  Again  only  the 
state  may  be  entitled  to  reenter.™ 


N.  y.  419,  26  Am.  Rep.  612].  See  also  Jack- 
son V.  Topping,  1  Wend.  388,  19  Am.  Dec. 
515. 

Ohio. —  State  v.  Lake  Shore,  etc.,  R.  Co., 
2  Ohio  S.  &  C.  PI.  Dee.  300,  1  Ohio  N.  P. 
292. 

South  Carolina. —  Beaufort  First  Presb. 
Church  V.  Elliott,  65  S.  C.  251,  43  S.  E.  674. 

Tennessee. —  Ramsey  v.  Edgefield,  etc.,  R. 
Co.,  3  Tenn.  Ch.  170. 

Texas. — Henderson  v.  Beaton,  1  Tex.  Unrep. 
Cas.  17. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  497. 

Where  church's  absolute  fee  is  subject  only 
to  defeat  by  reverting  to  the  grantor,  his 
heirs,  etc.,  on  breach  of  condition,  if  its  use 
for  the  purpose  designated  is  discontinued, 
and  the  condition  is  not  broken  till  after  the 
grantor's  death,  he  would  have  no  estate  or 
interest  at  his  death  which  would  pass  by 
will  or  inheritance  to  an  heir  not  living  at 
the  time  of  the  breach,  and  the  property 
would  only  revert  to  the  grantor's  heirs  at 
law  living  at  the  time  the  breach  occurred. 
Henderson  Methodist  Protestant  Church  v. 
Young,  130  I«J.  C.  8,  40  S.  E.  691. 

59.  Bangor  v.  Warren,  34  Me.  324,  56  Am. 
Dee.  657. 

Assigns  of  grantor. —  McKissick  v.  Pickle, 
16  Pa.  St.  140. 

Grantor  is  not  entitled  to  recover  after  he 
assigns  in  insolvency.  Stearns  v.  Harris,  8 
Allen  (Mass.)  597. 

60.  Reiff  V.  Reifif,  12  Montg.  Co.  Rep.  (Pa.) 
26. 

61.  Georgia. —  Norris  v.  Milne r,  20  Ga. 
563. 

Illinois. —  Board  of  Education  v.  Normal 
First  Baptist  Church,  63  111.  204. 

Indiana. —  Boyer  v.  Tressler,  18  Ind.  260; 
Cross  V.  Carson,  8  Blackf.  138,  44  Am.  Dec. 
742. 

Michigan. —  Hayward  v.  Kinney,  84  Mich. 
591,  48 'N.  W.  170. 

Virginia. —  Kellam  v.  Kellam,  2  Patt.  &  H. 
357. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  499. 

62.  Holmes  r.  Fisher,  13  N.  H.  9.  See  also 
Voorhees  v.  Amsterdam  Presb.  Church,  8 
Barb.  (N.  Y.)  135. 

63.  Illinois  Cent.  R.  Co.  v.  Indiana,  etc., 
Cent.  R.  Co.,  85  111-  211. 


64.  Buckelew  v.  Estell,  5  Cal.  108. 

65.  Pierce  v.  Keator,  9  Hun  (N.  Y.)  532. 
See  also  Underbill  v.  Saratoga,  etc.,  R.  Co., 
20  Barb.  (N.  Y.)  455.  But  compare  Ver- 
planck  V.  Wright,  23  Wend.  (N.  Y.)  506. 

66.  Dodge  v.  Boston,  etc.,  R.  Corp.,  154 
Mass.  299,  28  N.  E.  243,  13  L.  R.  A.  318. 

67.  Long  V.  Moore,  19  Tex.  Civ.  App.  363, 
48  S.  W.  43. 

68.  Welch  V.  Silliman,  2  Hill  (N.  Y.)  491. 

69.  Dodge  v.  Boston,  etc.,  R.  Corp.,  154 
Mass.  299,  28  N.  E.  243,  13  L.  R.  A.  318. 

70.  Hays  v.  St.  Paul  M.  E.  Church,  196 
111.  633,  63  N.  E.  1040. 

71.  Cross  V.  Carson,  8  Blackf.  (Ind.)  138, 
44  Am.  Dec.  742. 

Entry  by  the  grantor  revests  the  estate 
against  the  grantee's  creditor  claiming  under 
the  levy  of  an  execution,  except  there  be  col- 
lusion. Thomas  v.  Record,  47  Me.  500,  74 
Am.  Dec.  500. 

Where  recital  was  that  land  was  conveyed 
subject  to  the  payment  of  the  balance  of  the 
purchase-money  for  which  a  judgment  has 
been  entered  in  the  name  of  C,"  and  in  the 
habendum  it  was  declared  to  be  subject  to  the 
payment  of  said  sum  "  as  aforesaid,"  it  was 
held  that  C  could  maintain  ejectment,  either 
in  his  own  name  or  in  that  of  the  grantor  to 
his  use,  to  enforce  the  payment  of  said  sum. 
Kensinger  v.  Smith,  94  Pa.  St.  384. 

72.  McElroy  v.  Morley,  40  Kan.  76,  19  Pac. 
341;  Hamlen  v.  Keith,  i71  Mass.  77,  50  N.  E. 
462. 

73.  Boone  v.  Clark,  129  111.  466,  21  N.  E. 
850,  5  L.  R.  A.  276. 

74.  Nicoll  V.  New  York,  etc.,  R.  Co.,  12 
N.  Y.  121. 

75.  Higbee  v.  Rodeman,  129  Ind.  244,  28 
N.  E.  442. 

Purchaser  of  a  part  of  land  cannot  main- 
tain an  action  against  another  purchaser  to 
restrain  the  latter  from  violating  a  condition 
imposed  only  for  the  original  owner's  benefit. 
Jewell  V.  Lee,  14  Allen  (Mass.)  145,  92  Am. 
Dec.  744. 

76.  Towle  V.  Palmer,  1  Rob.  (N.  Y.)  437, 
1  Abb.  Pr.  N.  S.  (N.  Y.)  81. 

Defendant  in  an  action  by  the  state  to  re- 
cover possession  of  land  deeded  it  by  a  third 
person  cannot  insist  on  the  state's  forfeiture 
thereof  because  not  used  for  the  purpose  re- 
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e.  Persons  Bound  to  Perform  Condition.  The  agreetncntfi  or  conditioriB  of  a 
deed  bind  one  who  accepts  the  deed;'^  a  purchaser  from  tlie  grantor,  with 
notice  ;  ™  and  any  assignee  or  grantee  of  tlie  grantee  in  wlioru  tlie  estate  on 
condition  is  vested.™  Again  if  a  testator  takes  title  charged  witli  notice  of  and 
subject  to  a  restriction  those  who  succeed  to  his  title  cannot  be  heard  to  complain 
thereof.^"  But  stipulations  to  be  performed  by  the  grantee  are  not  obligatory 
unless  he  accepts  the  conveyance.^^  And  if  the  conveyance  to  the  grantee,  of  the 
original  grantee,  fails  to  mention  the  condition  such  subsequent  grantee  is  not 
obligated.^^  Again  vi^here  by  force  of  a  statute  a  fee  vests  in  the  remainder-man  he 
takes  the  land  discharged  of  the  obligation  of  the  condition  imposed  upon  the  life- 
tenant.^^  And  if  the  grantor's  obligation  is  limited  to  the  immediate  grantee's 
occupancy  it  ceases  on  determination  of  such  occupancy.^  It  has  also  been  held 
that  a  vendee  is  not  affected  by  a  condition  by  which  his  vendor  held  the  land,  as 
to  a  matter  to  be  performed  by  the  parties  subsequent  to  its  execution.*''  Nor  is 
a  grantee  bound  after  he  conveys  the  land  to  others  where  the  condition  is  limited 
as  to  performance  to  the  owners.^** 

f .  Conditions  Personal  or  Running  With  the  Land  —  (i)  General  Principled 
AND  Rules.  A  condition  subsequent  is  attached  to  the  title  and  runs  with  it  as 
against  a  subsequent  grantee  witii  actual  or  constructive  notice.**^  Courts  look  to 
the  purpose  contemplated,  and  intention  will  prevail,  if  ascertainable  and  not  in 
violation  of  law  and  equity.*^  The  whole  instrument  as  well  as  the  particular 
clause  relied  on  must  also  be  considered.®^  A  condition  so  intended  will  be 
annexed  to  the  transferred  estate,  in  form  and  substance,  so  as  to  burden  it  with 
the  consequences  of  its  violation,  particularly  where  the  condition  is  perfect  in 
itself,^°  or  where  the  language  employed  is  an  integral  part  of  the  deed  itself 
limiting  the  extent  and  nature  of  the  grant."^  On  the  other  hand  if  the  language 
used  shows  personal  obligations  and  no  intent  to  create  real  servitudes  it  will  be 
construed  accordingly.^^    Again  a  compensation  for  an  injury  in  the  nature  of  a 


stricted  by  the  deed.  State  v.  Lake  Shore, 
etc.,  R.  C;o.,  2  Ohio  S.  &  C.  PI.  Dec.  300,  1 
Ohio  N.  P.  292. 

77.  Leach  v.  Rains,  149  Ind.  152,  48  N.  E. 
858;  Agne  v.  Seitsinger,  85  Iowa  .305,  52 
N.  W.  223.  See  also  East  Line,  etc.,  R.  Co.  v. 
Garrett,  52  Tex.  133. 

78.  Downing  v.  Rademaeher,  133  Cal.  220, 
65  Pac.  385,  85  Am.  St.  Rep.  160;  Whitney  v. 
Union  R.  Co.,  11  Gray  (Mass.)  359,  71  Am. 
Dec.  715. 

79.  California. —  Brannan  v.  Mesiek,  10 
Cal.  95. 

Georgia. —  Wilcoxon  v.  Harrison,  32  Ga. 
480. 

Kansas. —  O'Brien  v.  Wetherell,  14  Kan. 
616. 

Massachusetts. —  Whitney  v.  Union  R.  Co., 
11  Gray  S59,  71  Am.  Dec.  715. 

New  Hampshire. —  Patten  v.  Patten,  68 
N.  H.  603,  44  Atl.  696. 

Tcnne<tscc. —  Murdock  v.  Memphis,  7  Coldw. 
(Tcnii.)  483. 

Texas. —  Compare  Eddy  v.  Hinnant,  82  Te.^. 
554,  18  S.  W.  562. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  501. 

80.  Zipp  V.  Biirker,  55  N.  Y.  Suppl.  246 
\aflirmid  in  40  N.  Y.  App.  Div.  1,  59  N.  Y. 
jSii|)[)).  560 J. 

81.  Hinch  V.  Biirch,  52  Ind.  136. 

82.  lOddy  v.  Hinnant,  82  Tex.  354,  18  S.  W. 
502.  liiit  ,s(!c  Patten  v.  Patten,  68  N.  H.  003, 
44  Atl.  606. 

83.  JarviH  r.  Davis,  99  N.  C.  37,  5  S.  E, 
227. 
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84.  Bosworth  v.  Pittsburgh,  etc.,  R.  Co.,  1 
Ohio  Cir.  Ct.  69,  1  Ohio  Cir.  Dec.  42. 

85.  Morrison  v.  Chandler,  44  Tex.  24. 

86.  Hickey  v.  Lake  Shore,  etc.,  R.  Co.,  51 
Ohio  St.  40,  36  E.  672,  46  Am.  St.  Rep. 
545.  23  L.  R.  A.  395. 

87.  Quatman  v.  McCray,  128  Cal.  285,  60 
Pac.  855. 

Although  there  is  no  privity  of  contract 

there  may  be  a  privity  of  estate  from  which 
an  implied  contract  arises  to  perform  the  con- 
ditions during  the  period  of  enjovnient.  Kellv 
V.  Nypano  R.  Co.,  200  Pa.  St.  229,  49  Atl.  779, 
86  Am.  St.  Rep.  719. 

88.  Post  r.  Weil,  8  Hun  (N.  Y.)  418. 
Such  intention  is  sought  in  all  the  words 

and  surrounding  circumstances  to  determine 
the  character  of  the  condition  or  restrictive 
clause.  Graves  v.  Deterling,  120  X.  Y.  447, 
24  N.  E.  655;  Post  v.  Weil.  115  N.  Y.  361,  22 
N.  E.  145,  12  Am.  St.  Rep.  809,  5  L.  R.  A. 
422. 

In  the  absence  of  a  different  intent,  a  pro- 
vision for  tlie  payment  of  money,  as  ])Mrt  of 
the  consideration,  by  the  grantee,  within  a 
fixed  time,  is  merely  a  charge  on  tlie  land. 
Weir  D.  Simmons,  5.5  Wis.  637,  13  N.  W.  873. 

89.  Jackson  v.  Top])ing,  1  Wend.  (N.  Y.) 
38S,  1!)  Am.  Dec.  515. 

90.  Post  r.  Weil,  8  Hun  (N.  Y.)  418. 

91.  Foxcroft  r.  Mallett,  4  How.  (U.  S.) 
353,  11  L.  od.  1008. 

92.  Sicotte  f.  Martin,  20  Quebec  Super.  Ct. 
36.    See  :iIho  Spencer  v.  Spencer,  24  N.  C.  96. 

Obligation  to  maintain  gates  on  a  road 
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trespass  cannot  pass  with  the  land  as  such  damages  are  personal  and  do  not  run 
with  tiie  land/'^ 

(ii)  As  TO  Heirs  axb  Assigxs  Named  or  Not  Named.  Where  a  con- 
dition as  to  the  use  of  the  land  is  a  condition  subsequent  it  runs  with  the  land 
until  broken  and  binds  the  grantee  and  his  assignSj^"*  especially  where  by  a  natural 
interpretation  of  the  words  used  such  condition  is  attached  to  the  estate  conveyed.^^ 
So  wiiere  the  condition  is  to  erect  a  church  it  follows  the  estate,  even  though  the 
heirs  and  assigns  are  not  mentioned.^'' 

(ill)  Maintenance  or  Payment  of  Annuity.  "Where  such  is  the  intention 
a  provision  for  maintenance"'  or  payment  of  an  annuity  will  constitute  a  lien  or 
charge  upon  the  land.^^  So  a  condition  for  support  is  not  a  personal  one  and  the 
grantee  may  alienate  the  estate  and  transfer  the  charge."^  A  distinction  exists, 
however,  between  a  condition  which  is  intended  as  a  lien  or  charge  on  the  land 
itself  and  a  mere  contract  for  jjersonal  service ;  thus  where  the  stipulation  is  the 
principal  part  of  the  contract  it  will  become  a  personal  charge  on  the  grantee.'- 
So  Avhere  laud  is  conveyed  by  deed  poll  with  a  reservation  or  provision  that  the 
grantee  shall  perform  a  certain  service  for  the  benefit  of  the  grantor,  and  the 
grantee  accepts  the  deed  he  is  bound  to  perform  the  service ;  but  the  contract, 
whether  express  or  implied,  is  a  mere  personal  conti-act  of  the  party  liable  and  no 
lien  is  imposed  upon  the  estate  by  way  of  security  for  performance.^ 

4.  Performance  or  Breach  —  a.  Generally.  Words  of  a  condition  should  not, 
in  determining  whether  or  not  there  is  a  performance  or  breach  thereof,  be  given 
a  meaning  inconsistent  with  the  manifest  intention  and  purpose  of  the  donor.^ 


laid  out  for  the  aeeommodation  of  individuals 
is  personal  merely  to  the  applicant  for  a  road 
and  does  not  pass  to  the  grantee  of  laud 
owned  by  such  applicant.  Fellows  v.  Brown, 
42  N.  H.  r.64. 

93.  McFadden  v.  Johnson.  72  Pa.  St.  335, 
13  Am.  Rep.  681. 

94.  O'Brien  v.  Wetlierell,  14  Kan.  616. 

95.  Langley  v.  Chapin,  134  Mass.  82. 

On  a  covenant  for  the  grantor  to  enter  for 
condition  broken,  his  heir  may  avail  himself 
of  the  covenant,  although  not  expressly 
named.  Jackson  v.  Topping.  1  Wend.  (N.  Y.) 
388,  19  Am.  Dec.  515.  But  see  Page  v. 
Palmer,  48  i^.  H.  385. 

96.  Upington  v.  Corrigan,  151  N.  Y.  143, 
45  N.  E.  359,  37  L.  R.  A.  794.  See  also  Ash- 
land r.  Greiner,  58  Ohio  St.  67,  50  N.  E.  99. 
But  see  Erwin  v.  Hurd,  13  Abb.  N.  Cas. 
(N.  Y.)  91. 

The  same  rule  applies  to  a  prohibition  of 
the  use  of  the  land  for  the  manufacture  or 
sale  of  intoxicating  liquors.  Odessa  Imp., 
etc.,  Co.  V.  Dawson,  5  Tex.  Civ.  App.  487,  24 
S.  W.  576. 

97.  Goodpaster  r.  Leathers,  123  Ind.  121, 
23  N.  E.  1090;  Ringrose  r.  Ringrose,  170  Pa. 
St.  503,  33  Atl.  129;  Pownal  v.  Taylor,  10 
Leigh  (Va.)  172,  34  Am.  Dec.  725. 

A  continuing  lien  may  be  charged  on  the 
premises  for  the  maintenance  of  the  gi-antors 
during  their  natural  life,  where  the  intention 
is  clear,  and  in  such  case  the  lien  will  not  be 
discharged  by  a  judicial  sale.  Bonebrake  v. 
Summers,  193  Pa.  St.  22,  44  Atl.  330. 

Charge  is  on  land  and  not  on  personalty  in 
the  hands  of  the  administrator,  where  the 
condition  is  maintenance.  Laxton  v.  Tilly,  66 
N.  C.  327. 

Lien  for  support  need  not  be  expressly  re- 


served. MeClure  v.  Cook,  39  W.  Va.  579,  20 
S.  E.  612. 

98.  Rohn  r.  Odenwelder,  162  Pa.  St.  346, 
29  Atl.  899. 

Lien  of  charge  for  an  annuity  extends  to 
every  part  of  the  land  and  cannot  be  appor- 
tioned on  a  division  of  the  land  without  tha 
consent  of  the  annuitant,  and  in  the  absence 
of  any  such  agreement  she  can  collect  the  in- 
terest due  on  the  whole  sum  charged  from  the 
owner  of  any  portion  of  the  land.  Blank  v. 
Kline,  155  Pa.  St.  613,  26  Atl.  692. 

Purchaser  at  a  sheriff's  sale  takes  the  land 
subject  to  the  charge  payable  according  to 
the  terms  of  the  deed  which  was  of  interest 
on  a  specific  sum  to  the  grantor  and  certain 
others.    Dewalt's  Appeal,  20  Pa.  St.  236. 

99.  Wilson  v.  Wilson,  38  Me.  18,  61  Am. 
Dec.  227. 

A  person  other  than  the  grantee,  unless  it 
is  stipulated  to  the  contrary,  may  perform  a 
condition  to  furnish  support  to  the  grantor 
during  his  life.    Joslyn  v.  Parlin,  54  Vt.  670. 

1.  Tavlor  v.  Lanier,  7  N.  C.  98,  9  Am.  Dec. 
599. 

A  contract  which  forms  the  consideration 
of  the  deed  that  the  grantee  in  addition  to 
the  rents  and  profits  will  support  and  main- 
tain the  grantor  reserves  no  life-estate  in  the 
premises.  An  implied  provision  for  the  re- 
tention of  the  rents  and  profits  is  purely  per- 
sonal and  does  not  affect  the  land.  Cornell  v. 
Maltby,  165  N.  Y.  557,  59  N.  E.  291  [affirm- 
ing 56  N.  Y.  Suppl.  1105]. 

2.  Norris  i'.  Laberee,  58  Me.  260. 

The  condition  being  personal  cannot  be  per- 
formed by  another.  Thomas  v.  Thomas,  24 
Oreg.  251,  33  Pac.  565. 

3.  MeCommon  v.  Lockridge,  (Tex.  Civ. 
App.  1896)  37  S.  W.  161. 
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And  a  person  insisting  xipon  a  forfeiture  must  bring  himself  clearly  witliin  the 
terms  of  the  condition.^ 

b.  Condition  Precedent.  Altliough  performance  of  a  condition  ]>recedent  ih  a 
prerequisite  to  obtaining  tlie  title/' yet  if  a  condition  is  construed  as  a  covenant  or 
as  a  condition  precedent,  substantial  performance,  honafid/i  according  to  tlie  inten- 
tion of  the  parties,  having  in  view  the  surrounding  circumstances,  is  sufiicient.* 

c.  Grant  to  Woman  For  Life  or  Widowhood.  A  grant  to  a  woman  for  life 
or  widowhood  is  terminated  by  her  marriage,  as  a  deed,  since  the  statute  of  uses, 
is  not  to  be  construed  by  the  same  rules  of  interpretation  as  applied  before  that 
time.'' 

d.  Where  One  of  Two  Conditions  Is  Personal  to  Grantor.  In  case  there  are 
two  conditions,  one  of  which  is  personal  to  the  grantor  and  is  for  his  protection 
merely,  and  ceases  to  operate  at  Ids  death,  neglect  or  refusal  to  perforin  the  one 
which  remains  after  such  death  creates  a  forfeiture  in  favor  of  the  iieirs,  but  dur- 
ing the  grantor's  life  both  contingencies  must  happen  to  constitute  a  breach.^ 

e.  Time  For  Performance  —  (i)  Conditions  Preoelent  Generally.  Gen- 
erally the  time  for  performance  of  a  condition  precedent  cannot  be  enlarged  by 
parol  so  that  an  action  can  be  maintained  on  the  deed.'*  So  where  a  condition  of 
payment  is  precedent  to  the  vesting  of  the  estate,  and  time  is  made  an  essential 
part  of  the  contract,  no  estate  can  vest  or  pass  until  there  is  a  performance  on  tlie 
day  named. 

(ii)  Where  Grantor  Has  Received  Substantial  Benefits.  It  property 
is  deeded  in  consideration  of  its  use  for  a  particular  purpose  and  it  may  fairly  be 
presumed  that  the  grantor  has  received  substantial  benefits  from  the  conveyance 
in  accordance  with  the  purpose  thereof,  his  property  having  been  enhanced  in 
value  by  the  conveyance,  there  is  such  a  substantial  compliance,  as  that  a  discon- 
tinuance of  the  use  many  years  thereafter  will  not  constitute  a  forfeiture  based 
on  a  failure  of  consideration." 

(ill)  Where  Time  Is  Specified  —  (a)  Generally.  If  the  time  within  which 
the  act  may  be  performed  is  specified  in  the  instrument  of  conveyance  it  may  be 
done  at  any  time  within  that  period.^^    And  the  land  will  be  free  from  the  con- 


Where  restrictions,  conditions,  or  limita- 
tions are  so  carefully,  clearly,  and  explicitly 
stated  as  to  shut  out  all  doubt  of  their  im- 
port, they  will  as  against  general  expressions 
constitute  the  superior  controlling  words  in 
determining  whether  or  not  the  act  done  con- 
stitutes a  breach.  Bailey  i".  Close,  37  Conn. 
408. 

4.  Voris  V.  Renshaw,  49  111.  425. 

5.  Brannan  v.  Mesick,  10  Cal.  95. 

A  conditional  release  to  be  operative  must 
be  performed  in  accordance  with  the  terms 
thereof.  Douglass  v.  New  York,  etc.,  R.  Co., 
Clarke  (  N.  Y. )  174. 

If  the  conditions  are  performed  the  deed 
will  not  be  set  aside.  Ladu  v.  Ladu,  84  Mich. 
4G9,  47  N.  W.  1101. 

A  grantor  is  justified  in  disaffirming  a  con- 
tract to  convey,  where  the  deed  is  delivered 
in  escrow  on  a  condition  precedent  which  is 
never  fulfilled  or  waived.  Hinman  v.  Booth, 
21  Wend.  (N.  Y.)  207. 

6.  Wilson  V.  (}alt,  18  111.  431. 

7.  I'carse  r.  Owens,  3  N.  C.  234.  See  also 
Wolvcrton  v.  Ilaupt,  3  Walk.  (Pa.)  40. 

8.  . Jackson  r.  Topping,  1  VVend.  (N.  Y.) 
388,  10  Ajii.  Dec.  ,'515. 

9.  I'orter  v.  Stewart,  2  Aik.   (Vt.)  417. 

10.  Borst  ».  Simpson,  90  Ala.  373,  7  So. 
KM. 

By  the  civil  law  n  iik'1(!  non-])crfoi'iiian('e 
fV,  E.  4,  a] 


within  a  stipulated  time  does  not  ipso  facto 
annul  a  contract,  unless  time  is  of  the  very 
essence  of  the  contract.  Holliday  v.  West,  0 
Cal.  519. 

If  there  is  a  failure  to  fulfil  the  agreement 
at  the  time  agreed  upon  for  performance  the 
grantor's  title  remains  as  if  the  deed  had 
never  been  executed.  Brannan  v.  Mesick.  10 
Cal.  95. 

11.  Sumner  v.  Darnell,  128  Ind.  38,  27 
N.  E.  162,  13  L.  R.  A.  173.  See  also  Yancey 
V.  Savannah,  etc.,  R.  Co.,  101  Ala.  234,  13 
So.  311. 

If  condition  is  made  for  the  specific  purpose 
of  benefiting  the  grantor's  property,  no  for- 
feiture, resulting  after  the  benefit  accrues, 
can  be  claimed.  Maddo.x  v.  Adair,  (Tex.  Civ. 
App.  1901)  66  S.  W.  811. 

12.  Thompson  v.  Lyon,  40  W.  Va.  87,  20 
S.  E.  812. 

The  grantor  has  no  interest  until  the  time 
specified  has  expired  where  the  condition  pro- 
vides for  church  and  school  uses  and  that  on 
cessation  for  seven  years  the  land  shall  re- 
vert. State  V.  Scliool  Dist.  No.  1,  79  Mo.  App. 
103. 

If  a  grant  is  upon  condition  of  its  accept- 
ance witliin  a  time  and  upon  the  terms  stated 
therein,  ii,  reverts  to  the  grantor  \\\>o\\  refusal 
to  accept;  and  if  there  is  an  express  relin- 
(luislinient  in  writing,  although  a  writing  is 
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dition  after  a  certain  date  where  it  appears  that  there  is  to  be  no  reversion  after 
such  date.^^ 

(b)  Acts  Commenced  in  Ftirtherance  of  Condition.  If  the  act  to  be  done 
within  the  condition  lias  been  carried  on  in  good  faith,  it  is  sufficient,  even  though 
the  thing  to  be  done  has  not  been  fully  completed  within  the  time  specified.^*  So 
performance  commenced  in  good  faith  in  furtherance  of  the  act  contemplated 
brings  the  principal  thing  to  be  done  within  the  time  limited.^' 

(c)  Where  Conditional  Acts  Are  Based  on  Doing  of  Other  Acts.  If  the 
conditional  act  is  to  be  done  within  a  certain  time  after  the  doing  of  a  certain  act 
by  the  grantor,  such  time  does  not  commence  to  run  nntil  the  grantor  has  done 
the  act  specified."' 

(d)  Acts  to  Be  Done  Ujoon  Orantor's  Request.  The  owner  in  fee,  who  has 
granted  a  portion  of  certain  lands  Avith  certain  rights  and  privileges  in  and  to  the 
remaining  adjacent  lands  of  the  grantor  if  the  grantee  upon  the  grantor's  request 
performs  certain  acts  within  a  specified  time,  may  without  making  such  request 
grant  the  remaining  lands  to  another.^^ 

(iv)  Where  Time  Is  Not  Specified.  If  a  deed  is  silent  as  to  the  time  of 
performance  the  law  will  imply  that  performance  must  be  within  a  reasonable 
time.-'^ 


unnecessary,  the  date  thereof  may  be  of  the 
time  when  the  election  is  made,  and  it  is  im- 
material whether  it  is  dated  at  the  time  of  its 
execution  or  not.  Odell  v.  Cannon,  79  Ga. 
515,  4  S.  E.  55S. 

13.  Los  Angeles  University  v.  Swarth,  107 
Fed.  798,  46  C.  C.  A.  647,  54  L.  E.  A. 
262. 

There  will  be  no  forfeiture  if  the  parties 
did  not  so  intend,  even  though  the  time  has 
lapsed.  Gage  v.  Boscawen  School-Dist.  No. 
7.  64  N.  H.  232,  9  Atl.  387.  Nor  is  a  deed 
objectionable  because  of  any  possible  remote- 
ness in  the  time  limited  for  its  performance. 
Clarke  v.  Brookfield,  81  Mo.  503,  51  Am.  Rep. 
243. 

14.  Ellis  V.  Elkhart  Car  Works  Co.,  97 
Ind.  247. 

If  the  condition  requires  a  permanent  loca- 
tion of  a  building  upon  the  land  within  a  spe- 
cified time,  such  condition  is  fulfilled  if  the 
permanent  location  is  made  with  the  inten- 
tion that  it  should  so  remain,  even  thoug'h 
such  buildings  as  are  erected  are  destroyed 
by  fire  and  thei'eafter  erected  on  other  land. 
Mead  r.  Ballard,  7  Wall.  (U.  S.)  290,  19 
L.  ed.  190. 

15.  Chute  V.  Washburn,  44  Minn.  312,  46 
N.  W.  55,  holding  that  where  land  was 
donated  to  be  used  in  connection  with  adjoin- 
ing land  for  railroad  terminal  purposes,  for 
shops,  yards,  and  tracks,  and  the  value,  size, 
and  capacity  thereof,  and  to  what  extent  the 
ground  shoiild  be  finally  occupied,  or  the 
period  of  time  within  which  the  proposed 
terminal  facilities  should  be  fully  completed 
were  not  specified,  and  there  was  no  reqviire- 
ment  that  the  road  itself  should  be  wholly  or 
even  partially  constructed  within  three  years 
from  date,  there  was  a  compliance  with  a 
condition,  for  reconveyance  for  non-use  within 
three  ye.^rs  for  the  purposes  specified,  where 
the  grantee  had  in  fact  and  in  good  faith 
entered  upon  the  land  for  such  use  and  occu- 
pation as  naturally  preceded  the  use  in  con- 


templation, even  though  the  shops,  etc.,  and 
other  terminal  facilities  were  built  after  the 
three  years. 

Work  commenced  anywhere  on  the  line  of 
a  consolidated  railroad  within  the  time  speci- 
fied is  sufficient  to  prevent  a  reversion,  where 
the  words  of  the  deed  necessarily  refer  to 
such  line.  Lester  v.  Georgia,  etc.,  R.  Co.,  90 
Ga.  802,  17  S.  E.  113. 

16.  Waldron  v.  Toledo,  etc.,  R.  Co.,  55 
Mich.  420,  21  N.  W.  870.  See  also  Warner  v. 
Columbus,  etc.,  R.  Co.,  39  Ohio  St.  70,  holding 
that  where  the  language  used  and  the  circum- 
stances under  which  the  grant  was  made  show 
that  it  was  intended  that  the  rights  granted 
were  to  be  exercised  at  a  specific  time,  based 
upon  the  final  doing  of  a  certain  act,  such 
rights  cannot  thereafter  be  exercised. 

Where  the  condition  is  for  a  continuous 
use  for  a  certain  period  of  time  after  the 
doing  of  a  specified  act  the  time  limit  com- 
mences when  the  specified  act  is  done.  Pepin 
Co.  V.  Prmdle,  61  Wis.  301,  21  N.  W.  254. 

17.  Furman  v.  New  York,  10  N.  Y.  567, 
holding  that  if  the  owner  in  fee  of  lands 
under  water  grants  a  specific  portion  thereof, 
with  the  right  to  wharfage  in  the  grantee  if 
the  latter  within  a  certain  time,  upon  the  re- 
quest of  the  grantor,  builds  wharves,  such 
grantor  is  not  divested  of  title  to  such  por- 
tion of  the  fee  as  was  not  conveyed  to  thn 
first  grantee,  even  though  it  has  never  re- 
quested the  grantee  to  build  such  wharves, 
and  may  convey  the  same. 

18.  Union  College  i:  New  York,  65  N.  Y. 
App.  Div.  553,  73  N.  Y.  Suppl.  51,  where  a 
neglect  for  twenty-five  years  was  held  a 
breach  in  the  absence  of  any  reason  for  sucli 
inaction.  See  also  Adams  v.  Ore  Knob  Copper 
Co.,  7  Fed.  634,  4  Hughes  589,  holding  that  in 
ease  the  grantors  derive  no  benefit  in  consid- 
eration of  the  grant,  but  only  upon  per- 
formance of  the  condition,  it  is  the  duty  of 
the  grantees  to  perform  a  condition  subse- 
quent in  a  reasonable  time.    But  see  Brown 
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(v)  Unreasonable  Delay.  Where  the  perf-oi'mance  is  expi-eeftly  to  Ix? 
within  a  reasonable  time,  the  ]a[)se  of  time  may  be  sucli,  coupled  with  tlxe 
cliaraeter  of  the  act  to  be  performed,  tliat  the  court  wLll  take  judiciaJ  notice  that 
it  is  unreasonable,  unless  some 'sufficient  explanation  is  given.''-'  Again  the  \ycir\(A 
of  non-performance  may  of  itself  be  of  so  long  duration  as  to  constitute  a  breach.*' 

(vi)  Where  Oblioation  Is  Continuous.  If  the  obligation  of  the  grantees 
is  continuous  and  they  fail  to  perform,  or  having  commenced  performance  and 
discontinued  and  failed  to  resume  in  a  reasonable  time  the  estate  will  be  forfeited 
by  the  breach  or  non-performance  of  the  condition  subsequent.^' 

f.  Maintenance  or  Annuity  —  (i)  Generally.  In  determining  whether  a 
stipulation  for  support  has  been  broken  the  court  will  consider  all  the  circum- 
stances of  the  case,  and  the  condition  and  situation  of  the  parties;^''  or  the  jury 
may  determine  whether  or  not  there  has  been  a  substantial  compliance  with  the 
condition.^^  A  substantial  compliance  is  sufficient  to  prevent  a  forfeiture  of  a 
condition  for  support.^ 

(ii)  What  Constitutes  a  Breach.  There  is  a  breach  of  a  condition  for 
maintenance  and  support  where  there  is  an  entire  failure  or  refusal  to  perform 
by  the  grantee,^"  or  by  his  heirs ;  whei*e  there  is  non-performance  by  the  gran- 
tee where  tliere  is  an  abandonment  of  the  contract  by  both  parties  or  where 
there  is  an  abandonment  of  the  property  by  the  grantee."^*'  But  the  conveyance 
will  not  be  set  aside  where  the  grantor  leaves  the  premises  without  fault  on  the 
grantee's  part  and  the  latter  is  ready  to  perform.^'  Nor  ^vill  there  be  a  breach 
where  the  grantor  refuses  to  live  any  longer  with  the  grantee  and  fails  to  request 
the  latter  to  furnish  maintenance,  or  at  least  to  give  notice  of  need  thereof.'''^ 


v.  State,  r>  Colo.  496,  holding  that  if  a  deed  is 
silent  as  to  the  time  of  performance  of  an  act 
as  a  condition  subsequent  the  court  will  not 
implj'  a  condition  as  to  reasonable  time,  and 
make  to  that  extent  a  contract  for  the  parties, 
but  will  hold  that  the  grantor  was  willing  to 
leave  such  time  of  commencement  or  com- 
pletion of  perform,ance  to  the  grantee. 

If  a  deed  is  conditioned  to  remove  a  mort- 
gage and  no  time  is  fLxed  by  the  parties,  the 
condition  must  be  performed  in  a  reasonable 
time.    Ross  v.  Tremain,  2  Mete.  (Mass.)  495. 

Where  a  prompt  performance  of  a  condi- 
tion is  necessary  to  give  the  grantor  the  whole 
benefit  designed  to  be  secured  to  him,  or 
where  immediate  enjoyment  constitutes  the 
motive  for  the  contract  the  grantee  shall  not 
have  his  lifetime  for  a  performance  but  only 
a  reasonable  time.  Hamilton  v.  Elliott,  5 
Serg.  &  R.  (Pa.)  373. 

19.  Upington  v.  Corrigan,  69  Hun  (N.  Y.) 
320,  23  X.  Y.  Suppl.  451,  where  the  period  of 
non-performance  was  twenty-nine  years  and 
the  condition  was  to  erect  a  church  building 
"  within  a  reasonable  time." 

20.  Hooper  v.  Cummings,  45  Me.  359,  hold- 
ing that  there  is  a  breach  upon  failure  for 
fifty  years  to  perform  a  condition  to  "  fence 
(lie  land  and  keep  it  in  re])air." 

Non-user  for  forty  years  will  not  affect 
tiic  gi-anto(!'s  rights  in  land  conveyed  to  a  rail- 
road coni])iuiy,  with  a  provision  tliat  the 
Urantor  should  liavo  the  riglit  to  use  any  por- 
tion of  tlic  hind  not  required  by  the  grantee 
for  railroad  j)urposes,  the  grantor  to  yield 
posHCHflion  when  the  land  might  be  needed  by 
I  he  company.  King  v.  Norfolk,  etc.,  R.  Co., 
!)()  Va.  210,'l7  S.  E.  868. 

21.  AduniH  r.  Ore  Knob  Copper  Co.,  7  Fed. 
034,  4  I-lugheH  589. 
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22.  Keltner  v.  Keltner,  0  B.  Mon.  (Kv.)  40. 

23.  Spaulding  v.  HalJenbeck,  39  "Barb. 
(N.  Y.)  79  [affirmed  in  35  N.  Y.  204]. 

24.  Spaulding  r.  Hallenbeck,  39  Barb. 
(N.  Y.)  79  \affirmed  in  35  N.  Y.  204]. 

25.  Belong  r.  Belong,  50  Wis.  514,  14 
N.  W.  501. 

26.  Reeder  v.  Reeder,  89  Kv.  529,  12  S.  W. 
1063,  11  Ky.  L.  Rep.  731. 

27.  Cree  r.  Sherfy,  138  Ind.  354,  37  X.  E. 
787. 

Where  all  the  grantee's  heirs  except  one 

did  not  desire  to  carry  out  "  the  agreement, 
and  that  one  was  not  of  sufficient  ability  to 
perform,  the  conveyance  was  canceled.  Bishop 
V.  Aldrich,  48  Wis.  619,  4  X.  W.  775. 

28.  Barker  v.  Cobb,  36  N^.  H.  344. 

29.  Jewell  v.  Reddington,  57  Iowa  92,  10 
X.  W.  306. 

30.  Blum  V.  Bush,  86  Mich.  206,  49  X.  W. 
142. 

31.  Scott  V.  Scott,  89  Wis.  93,  61  X.  W. 
286. 

A  breach  does  not  exist  where  there  was 
no  agreement  for  support  or  maintenance, 
and  no  fraud,  and  the  only  provision  was  to 
secure  a  home,  which  was  never  denied  the 
grantors,  and  tlie  expectation  of  such  care 
and  attention  as  would  follow  from  the  sons 
living  in  the  same  house  with  them.  Sey- 
mour V.  Belding,  83  111.  222. 

32.  Lamb  v.  Clark,  29  Vt.  273.  See  also 
Wooleott  r.  Woolcott,  (Mich.  1003)  95  N.  \N. 
740,  holding  that  in  a  suit  to  set  aside  certain 
deeds  from  a  father  to  a  son  on  condition 
that  the  latter  would  su|)port  the  father  dur- 
ing his  r.atural  life,  and  furnish  him  with 
necessaries,  .suitable  clothing,  etc..  a  quarrel 
between  tlie  fatlier  and  son,  wliich  was  pro- 
voked by  the  father,  after  which  he  left  the 
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Again  a  condition  for  tlie  payment  of  an  annuity  is  not  broken  so  long  as  the 
annuity  is  not  in  arrears.^^ 

(ill)  Personal  Perforiiance  by  Grantee.  The  presumption  is  that 
personal  performance  of  the  obligation  is  required  of  the  grantee,  where  an 
aged  parent  conveys  his  property  to  his  son  on  condition  of  support  for  life, 
either  by  the  payment  of  money  or  property  in  specific  amounts,  or  for  support 
generally.^ 

(iv)  SuRvivoM  OF  One  of  Two  Grantors.  Where  such  is  the  intent  the 
grantees  will  be  obligated  to  support  the  survivor  after  the  death  of  the  other 
grantor.^^ 

(v)  Breach  AS  to  Past  of  Conditions.  There  is  a  breach  where  there  is 
a  failure  by  the  grantee  to  comply  with  one  of  the  essential  parts  of  the  condition.^*' 

(vi)  Place  of Furnishino~Support.  If  there  is  no  express  direction  where 
or  how  the  support  should  be  furnished  the  i^erson  entitled  to  receive  it  is  held  to 
have  a  right  to  require  it  to  be  furnished  at  any  place  he  may  select,  if  it  can  be 
supplied  there  without  needless  or  unreasonable  expense.^''' 

g.  Use  OF  ImpFovement  of  Property  —  (i)  Generally.  If  land  is  merely 
granted  for  a  particular  use,  without  words  of  forfeiture  or  reentry  upon  discon- 
tinuance, such  discontinuance  will  not  operate  as  a  defeasance.^^  And  a  condition 
to  keep  a  certain  part  of  a  building  in  reasonable  repair,  without  a  covenant  to 
rebuild,  has  reference  only  to  the  existing  building.^^ 

(ii)  Cessation  or  Abandonment  of  Use,  Non-  User,  and  Misuser.  It  is  a 
general  rule  that  the  estate  of  the  grantee  continues  for  so  long  as  he  continues  to 
use  the  property  for  the  purpose  specified  and  the  condition  is  violated  when  he 
ceases  such  use,'"^  or  abandons  the  purpose  contemplated."*^    But  cessation  of  use  is 


son's  home  at  the  instigation  of  his  other  chil- 
dren, was  insuflfieient  to  work  a  forfeiture  of 
the  estats  conveyed  by  the  deeds. 

33.  Denham  i:  Walker,  93  Ga.  497,  21 
S.  E.  102. 

If  the  consideration  is  the  pa3rment  of  an 
annuity  there  is  no  forfeiture  by  a  failure 
to  pay.  Kainey  v.  Chambers,  56  Tex.  17.  But 
see  Thrall  v.  Spear,  63  Vt.  266,  22  Atl.  414. 

34.  Glocke  r.  Glocke,  113  Wis.  308,  89 
N.  W.  118,  57  L.  R.  A.  458. 

35.  Stehle  v.  Stehle,  39  N.  Y.  App.  Div- 
440,  57  N.  Y.  Suppl.  201. 

36.  Rowell  V.  Jewett,  69  Me.  293;  Jack- 
son V.  Topping,  1  Wend.  {N.  Y.)  388,  19  Am. 
Dee.  515. 

A  partial  failure  to  perform  need  not  neces- 
sarily operate  to  rescind  the  contract,  but 
may  lead  to  the  enforcement  of  the  executory 
part  of  it,  if  it  can  be  done  so  as  to  sub- 
stantially attain  the  objects  of  the  contract. 
Keltner  v.  Keltner,  6  B.  Mon.  (Ky.)  40. 

37.  Hubbard  v.  Hubbard,  12  Allen  (Mass.) 
586.  See  also  Mansfield  v.  Mansfield,  92 
Mich.  112,  52  N.  W.  290. 

38.  Watterson  v.  Ury,  5  Ohio  Cir.  Ct.  347. 
A  construction  will  be  given  strictly  against 

the  grantor  to  entitle  the  grantee  to  the 
beneficial  enjoyment  of  the  property  granted. 
Duryea  i\  New  York,  62  N.  Y.  592  [reversing 
2  Hun  293,  4  Thomps.  &  C.  512]. 

Where  land  was  conveyed  to  a  church  with 
a  provision  that  the  grantee  should  not  allow 
the  property  to  be  used  for  any  other  than 
church  purposes,  and  that,  if  it  should  do  so, 
the  grantor  might  reenter,  the  fact  that  the 
grantee  subsequently  allowed  the  gi'antor  to 
use  a  portion  of  the  property  inconsistently 
with  the  conditions  cannot  be  sei  up  by  such 


grantor  as  a  breach  of  the  conditions  justify- 
ing reentry.  Beaufort  First  Presb.  Church  r. 
Elliott,  65'  S.  C.  251,  43  S.  E.  674. 

39.  Leonard  v.  Read,  (Tenn.  Ch.  App.  1895^ 
36  S.  W.  581. 

40.  Henderson  v.  Hunter,  59  Pa.  St.  335. 
If  there  is  a  continuous  use  for  railroad 

purposes  within  the  intent  of  the  grant  the 
deed  will  not  be  set  aside  for  non-performance. 
Noyes  v.  St.  Louis,  etc.,  R.  Co.,  (111.  1889)  21 
N.E.  487. 

The  grantee's  consent  to  occupancy  for  an- 
other purpose  is  necessary  to  constitute  an 
abandonment  of  laud  used  for  several  years 
for  school  purposes  as  conditioned.  Barber 
V.  School  Trustees,  51  111.  396.  See  also  Rowe 
V.  Minneapolis,  49  Minn.  148,  51  N.  W.  907. 

41.  Savannah,  etc.,  R.  Co.  v.  Atkinson,  94 
Ga.  780,  21  S.  E.  1010;  Roanoke  Invest.  Co. 
V.  Kansas  City,  etc.,  R.  Co.,  108  Mo.  50,  17 
S.  W.  1000;  Howell  v.  Long  Island  R.  Co.,  37 
Hun  (N.  Y.)  381;  Guss  v.  West  Chester  R. 
Co.,  1  Chest.  Co.  Rep.  (Pa.)  363. 

Illustrations. —  Upon  removal  of  a  depot  in 
violation  of  a  condition  for  "  the  permanent 
location "  thereof,  the  land  reverts  to  the 
grantor.  Indianapolis,  etc.,  R.  Co.  v.  Hood, 
66  Ind.  580.  But  removal  of  a  court-house 
to  another  site  is  not  sufficient  evidence  of  an 
intention  to  abandon  the  land  or  devote  it  to 
other  than  town  and  county  purposes  as  con- 
ditioned to  warrant  a  recovery  for  condition 
broken.  Miller  v.  Tunica  County,  67  Miss. 
651,  7  So.  429 ;  Poitevent  v.  Hancock  County, 
58  Miss.  810.  But  see  UanieJ  v.  Jacoway, 
Freem.  (Miss.)  59.  If,  however,  the  removal 
of  a  county-seat  is  by  vote  of  the  people  of 
the  county,  the  land  should  be  reconveyed  by 
the  county.    Twiford  v.  Alamakee  County,  4 
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impliedly  at  least  distingnished  from  mere  non-ufier.  The  latter  does  not  consti- 
tute a  forfeiture.    Misuser  may,  however,  so  operate/^ 

(in)  DiifFiinimT  or  JmjomiHTicm'  (Jhk.  Thei-e  is  a  breach  when  tlie  prem- 
ises are  nsed  for  another  and  entirely  different  purpose  than  that  specified  or  mani- 
festly intended,*^  especially  where  sucli  use  is  continuous  for  a  long  time,  as 
distinguished  from  a  mere  temporary  or  occasional  use.''^  There  must,  liowever, 
be  an  essential  diversion,  contrary  to  the  terms  of  the  grant  and  the  intention  of 
the  grantor,  to  work  a  forfeiture.^"  A  use  which  is  not  inconsistent  with  the  pur- 
pose expressed  or  clearly  intended  does  not  constitute  a  breach.'"' 

(iv)  Intentional  Neglect  or  Wilful  JJisregard.  When  maintenance 
or  use  is  part  of  the  condition,  there  must  be  such  neglect  to  maintain  as  to  indi- 
cate an  intention  not  to  comply,  in  order  to  constitute  a  breach  of  condition.  It 
must  be  shown  that  the  spirit  and  purpose  of  the  condition  have  been  wilfully 
disregarded  by  the  grantee  to  establish  such  breach  as  will  authorize  a  i-eentry  by 
the  grantor.*' 

(v)  Suspension  of  Use.  Where  the  use  is  merely  defined,  a  suspension  of 
the  use  for  a  time  does  not  ipso  facto  work  a  forfeiture.'*^ 


Greene  (Iowa)  60.  Again  removal  of  churcli 
property  to  adjacent  land,  where  the  prem- 
ises were  still  to  be  used  for  similar  purposes, 
is  not  a  breach.  Carter  v.  Branson,  79  Ind. 
14.  But  see  Austin  v.  Cambridgeport  Parish, 
21  Pick.  (Mass.)  215. 

42.  Pickle  v.  McKissick,  21  Pa.  St.  232. 
Compare  King  v.  Norfolk,  etc.,  R.  Co.,  90  Va. 
210,  17  S.  E.  868. 

43.  Cornish  v.  Wiessman,  55  N.  J.  Eq. 
010,  35  Atl.  408.  But  see  Hunt  v.  Beeson,  18 
Ind.  380. 

The  grant  of  a  water  privilege  necessary 
for  a  fulling-mill  is  intended  to  prescribe  the 
use  of  the  water  privilege  as  well  as  the 
quantity  of  water,  and  the  use  of  the  water 
for  an  oil-mill  subsequently  erected  upon  the 
site  of  the  fulling-mill  is  unauthorized. 
Strong  V.  Benedict,  5  Conn.  210. 

A  "  monument "  is  not  a  "  building " 
within  the  meaning  of  a  deed  by  the  state  to 
a  city,  conveying  a  square,  and  providing  that 
no  part  of  it  shall  be  made  use  of  "  for  erect- 
ing any  sort  of  a  building  thereon."  Cincin- 
nati's Soc.'s  Appeal,  154  Pa.  St.  621,  26  Atl. 
647,  20  L.  R.  A.  323. 

44.  Pickle  v.  McKissick,  21  Pa.  St.  232. 
Occasional  occupation  for  other  purposes 

does  not  work  a  forfeiture.  Chapin  v.  Win- 
chester School  Dist.  No.  2,  35  N.  H.  445.  So 
permitting  the  erection  of  a  temporary  struc- 
ture for  posting  bills  does  not  constitute  a 
breach  of  condition  for  use  for  court-house 
purposes.  Henry  v.  Etowah  County,  77  Ala. 
538.  And  a  town  may  build  for  futiu-e  needs 
and  temporarily  let  imoecu])ied  rooms  or 
parts  of  the  building  for  otlier  than  municipal 
puri)osos  without  being  hold  to  have  broken  a 
condition  that  the  land  shall  not  be  used  for 
any  other  purpose  than  as  a  place  for  a  town- 
house.    French  v.  Quincv,  3  Allen  (  Mass.)  0. 

45.  Broadway  v.  State,  8  Blackf.  (Ind.) 
200;  Clinpin  V.  Winchester  iSchool  Dist.  No. 
2,  35  N.  li.  445 ;  Bnrk(dow  v.  Maurer,  3  Rawle 
(Pa.)  482. 

A  condition  that  only  a  single  tenement- 
house  or  store  bo  erected  is  broken  by  tho 
erection  of  a  building  containing  several  tone- 
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ments,  designed  for  the  use  of  separate  fam- 
ilies.   Gillis  V.  Bailey,  17  N.  H.  18. 

46.  Howe  i:  Lowell,  171  ISIass.  575,  51 
N.  E.  536 ;  Southard  v.  New  Jersey  Cent.  R. 
Co.,  26  N.  J.  L.  13;  Rose  v.  Hawley,  141  N.  Y. 
366,  36  N.  E.  335  [affirming  23  N.  Y.  Suppl. 
373]. 

Church  purposes. —  Although  a  lot  remains 
uninclosed,  but  is  used  by  persons  attending 
services  to  hitch  their  horses  on,  such  u-^e  is 
a  church  purpose  within  the  intent  of  the 
deed.  Bailey  v.  Wells,  82  Iowa  131,  47  N.  W. 
988.  But  a  union  of  one  religious  society 
with  another,  contrary  to  the  manifest  intent 
of  conditional  use,  violates  the  condition. 
Guild  V.  Richards,  16  Gray  (Mass.)  309. 

A  deed  for  the  purposes  of  a  court-house 
and  jail,  etc.,  is  not  invalidated  by  the  erec- 
tion of  a  stable  and  a  dwelling-house  for  the 
jailer  (Jackson  r.  Pike,  9  Cow.  (N.  Y.)  09), 
nor  by  the  erection  of  other  buildings  on  the 
land  and  renting  them  to  individuals,  where 
the  other  conditions  as  to  a  court-house,  jail, 
and  judicial  proceedings  are  observed  ( Boil- 
ing V.  Petersburg,  8  Leigh  (Va.)  224). 

47.  Bonniwell  v.  Madison,  107  Iowa  85,  77 
N.  W.  530. 

An  honest  mistake  of  a  few  inches  in  a 
boundary  line  appropriated  to  building  pur- 
poses is  insufficient  to  work  a  forfeiture  of 
condition  against  use  for  bviilding  purposes. 
Rose  u.  Hawley,  141  N.  Y.  366,  36  N.  E.  335 
[affirming  23  N.  Y.  Suppl.  373]. 

Where  failure  to  comply  is  not  wilful,  the 
grantee's  title  is  not  defeated  under  a  condi- 
tion to  erect  a  building,  and  an  express  pro- 
vision that  substantial  compliance  should  be 
deeniod  essential.  Baker  v.  Oneonta  W.  C. 
T.  U.,  57  N.  Y.  App.  Div.  290,  67  N.  Y.  Suppl. 
949. 

Where  the  grantee  always  intended  to  again 

use  liio  land  for  school  i)uri)()sos  and  has  not 
used  it  for  anything  else,  a  more  failure  to 
keep  a  school  does  not  work  a  forfeiture,  tho 
dood  not  plainly  so  declaring.  Crane  r.  Hyde 
Park,  i;!5  Mass.  1-17. 

48.  Pnttory  v.  Rome,  etc.,  R.  Co.,  14  N.  Y. 
St.  131. 


DEEDS 
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(vi)  Performance  For  a  Time  and  Subsequent  Discontinuance.  If  the 
purposes  for  which  the  conditional  grant  was  made  are  fulfilled  by  pei'forinance 
for  some  period  of  time,  a  discontinuance  thereafter  is  not  necessarily  a  breach.'*'' 
A  substantial  compliance  extending  over  a  long  period  of  time  is  sufficient.^ 

(vii)  Divisible  Conditions.  There  may  be  a  forfeiture  under  one  clause  of 
a  condition  and  the  rights  still  be  preserved  as  to  the  grantee,  where  he  has  ful- 
filled the  requirements  of  another  clause  of  such  condition. 

(vm)  Breach  as  to  One  of  Two  Parcels  of  Land.  A  breach  of  condi- 
tion as  to  one  of  two  parcels  granted  does  not  work  a  forfeiture  of  the  other, 
where  the  condition  as  to  the  former  has  no  application  to  the  latter  parcel,  the 
condition  relating  thereto  having  been  performed. 

(ix)  Placing  Grantee  In'Statu  Quo.  The  fact  that  the  grantee  cannot  be 
placed  in  statu  quo  is  an  important  factor  in  determining  the  question  of 
forfeiture.^^ 

(x)  Distance  As  Essential  Factor.  In  determining  whether  or  not  there 
is  a  breach  of  the  condition,  distance  as  to  location  is  an  essential  factor,^ 
especially  when  expressly  so  stipulated.°^ 

(xi)  "^Main  and  Incidental  Purpose.  If  one  of  the  provisions  is  subordinate 
and  incidental  to  the  main  object  of  the  grant  and  there  is  a  failure  by  non-per- 
formance as  to  the  main  object  the  incidental  part  also  fails.^^ 

(xii)  Application  of  Proceeds  of  Sale  or  of  Profits  to  Use.  If  the 
intention  of  the  expressed  condition  is  that  the  land  itself  be  used  for  a  specific 
purpose  it  precludes  the  sale  of  the  land  and  the  application  of  the  proceeds  to 
the  same  purpose.^' 

(xiii)  Sale  or  Conveyance  as  a  Breach.    The  intent  of  the  parties,  evi- 


49.  aiaddox  v.  Adair,  (Tex.  Civ.  App. 
1901)  6G  S.  W.  811. 

There  is  a  performance  and  not  a  forfeit- 
ure where  buildings  are  erected  and  tlie  land 
used  for  the  purpose  "  of  depot  grounds  "  for 
thirty-three  years,  although  a  new  location  is 
then  selected  and  the  land  no  longer  used  for 
the  purpose  speciiied.  Jeffersonville,  etc.,  R. 
Co.  V.  Barbour,  89  Ind.  375.  Nor  is  there  a 
breach  or  forfeiture  where  there  is  a  dona- 
tion of  a  lot  in  a  platted  town  "  for  the  pur- 
pose of  erecting  a  tanyard  on  it "  and  after  its 
use  for  tliat  purpose  for  twenty-four  years  it 
is  appropriated  to  another  purpose.  Hunt  v. 
Beeson,  13  Ind.  380. 

50.  Higbee  v.  Rodeman,  129  Ind.  244,  28 
N.  E.  442. 

Where  the  grant  is  upon  consideration  of 

the  use  of  the  land  for  a  specific  purpose  and 
not  upon  a  condition  subsequent,  and  the^  use 
is  discontinued  only  after  the  lapse  of  a  long 
period  of  time,  there  is  no  breach.  vSumner  v. 
Darnell,  128  Ind.  38,  27  N.  E.  162,  13  L.  R.  A. 
173. 

51.  Halifax  Cong.  Soc.  v.  Stark,  34  Vt.  243. 

52.  Horner  v.  Chicago,  etc.,  R.  Co.,  38  Wis. 
165. 

53.  Stringer  r.  Keokuk,  etc.,  R.  Co.,  59 
Iowa  277,  13  N.  W.  308,  holding  that  a  con- 
veyance to  a  railroad  company  will  not  be  set 
aside  simply  because  the  grantee  failed  to 
build  a  fence  "  before  grading  is  done."  where 
such  graatee  cannot  be  placed  in  statu  quo. 
See  also  Bonniwell  i\  Madison,  107  Iowa  85, 
77  N.  W.  530. 

54.  Horner  v.  Chicago,  etc.,  R.  Co.,  38  Wis. 
165,  holding  that  a  failure  to  use  for  depot 
purposes,  evidenced  by  the  erection  of  a  depot 


at  a  distance  of  eighty  rods  from  the  parcel, 
and  separated  from  it  by  a  mill-jjond,  is  a 
substantial  breach. 

55.  Taylor  v.  Cedar  Rapids,  etc.,  R.  Co., 
25  Iowa  1)71. 

56.  Com.  V.  Fisk,  8  Mete.  (Mass.)  238, 
where  the  establishment  of  public  buildings 
was  the  main  object,  and  the  incidental  pur- 
pose was  to  maintain  an  open  area  around 
the  buildings. 

There  cannot  be  a  breach  of  essential  parts 
of  the  condition  constituting  a  consideration 
for  the  grant  and  the  land  be  retained  for  use 
for  other  general  purposes  specified  in  such 
condition.  Owensboro,  etc.,  R.  Co.  v.  Grifiith, 
92  Ky.  137,  17  S.  W.  277,  13  Ky.  L.  Rep.  443, 
holding  ihat  where  the  erection  of  a  depot 
was  the  consideration  of  a  grant  it  cannot  be 
removed  and  the  grantee  retain  possession  of 
the  land  for  "  other  raih'oad  purposes  "  spe- 
cified. 

57.  Trustees  v.  Braner,  71  111.  546. 

But  a  sale  of  land  to  pay  off  a  mortgage 
on  a  lot  thereafter  acquired  for  a  church  edi- 
fice cannot  be  obiected  to  by  the  grantor. 
In  re  United  Presb.  Church,  166  Pa.  St.  43, 
30  Atl.  1012.  See  also  Blanc  v.  Alsbury,  63 
Tex.  489,  51  Am.  Rep.  666,  where  part  of  the 
land  was  sold  to  pay  a  debt  incurred  in  the 
erection  of  a  church,  and  it  was  held  per- 
missible. 

Profits  of  the  land  may  be  indirectly  ap- 
plied to  a  purpose  in  furtherance  of  the  use 
intended,  although  not  strictly  within  the 
letter  of  the  condition  or  use.  Chapin  v. 
Winchester  School  Dist.  No.  2,  35  N.  H.  445, 
holding  that  application  of  the  profits  of 
land  to  making  and  repairing  a  school-house 
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denced  l)y  tlie  terms  of  tlie  grant,  may  ha  such  as  to  autliorize  a  Bale  of  tlie  lands 
by  the  grantee,  and  tlie  condition  in  case  of  .sale  will  not  be  broi<en  until  the  ne'.v 
grantee  ueee  the  premises  for  a  purpose  other  than  that  specified/'*'  Js'or  will  a 
disposition  of  the  land  for  other  purposes  made  with  the  consent  of  the  centAjt/l  que 
trust  operate  as  a  forfeiture/^  So  a  forfeiture  is  not  occasioned  by  the  convey- 
ance of  land,  by  a  minority  of  the  grantee  corporation,  for  another  use,  where  the 
subsequent  grantee  never  took  possession,  but  reconveyed  the  premises  to  such 
coi-poration,  and  they  were  again  used  for  the  purpose  contemplated  and  specified/'" 
And  a  conveyance  may  be  made  under  sanction  of  a  state  statute  of  a  part  of  the 
premises/^ 

(xiv)  Sale  of  Intoxicating  Liquors.  An  unauthorized  sale  of  intoxicating 
liquors  by  a  third  person,  without  the  fault  or  negligence  of  the  grantee,  will  not 
work  a  forfeitiire  of  a  condition  prohibiting  such  sales  on  the  premises  granted, 
especially  where  the  grantor  has  suffered  no  injury  ;  but  a  public  sale  by  a  tenant, 
with  the  assent  of  the  grantee,  or  with  his  knowledge  and  without  reasonable  dili- 
gence to  prevent  it,  operates  as  a  breach/'^ 

h.  Conditions  Relating  to  Sale.  If  a  provision  as  to  the  sale  of  property,^ 
dependent  upon  the  payment  of  the  purchase-price,  is  a  condition  precedent  and 
it  is  not  performed  at  the  time  specified  the  grantor's  title  does  not  pass/^  An 
attempt  to  alien  the  land  will  also  operate  as  a  breach  of  an  express  condition 
not  to  do  so  and  will  vest  the  estate  in  the  person  to  wiiom  it  is  to  revert  upon  a 
breach/'*    And  where  the  intent  of  the  condition  requires  performance  in  full  to 


does  not  work  a  forfeiture,  although  not 
strictly  an  application  of  the  profits  to  teach- 
ing the  Z'Vts  of  reading,  writing,  and  arith- 
metic as  conditioned. 

58.  Taylor  v.  Binford,  .37  Ohio  St.  262. 
See  also  (.rage  v.  Boscawen  School  Dist.  No.  7, 
64  N.  H.  232,  9  Atl.  387. 

If  the  contract  as  to  the  use  intended  is 
merged  in  the  deed,  and  the  title  thereunder 
becomes  absolute  in  the  grantee,  there  is  no 
breach,  even  though  the  grantee  afterward 
sells  a  part  of  the  land.  Scantlin  v.  Garvin, 
40  Ind.  2C2. 

Where  a  subsequent  grantee^  under  a  sale 
by  legal  process  of  a  railroad  franchise,  car- 
ries out  the  purpose  upon  which  the  grant 
was  conditioned,  the  grantor  is  not  entitled 
to  a  reconveyance  as  for  an  abandonment, 
even  though  the  land  is  conditioned  to  revert 
on  abandonment.  Harrisoji  v.  Lexington,  etc., 
R.  Co.,  9  B.  Mon.  (Ky.)  470. 

Where  the  terms  of  the  grant  are  such 
that  the  grantor  is  precluded  from  inquiring 
into  the  validity  of  a  conveyance  by  the 
grantee,  no  forfeiture  is  incurred  by  the  new 
grantee  as  long  as  the  latter  fulfils  the  con- 
dition. Louisville,  etc.,  R.  Co.  v.  Covington,  2 
•Bush  (ivv.)  ;)2t). 

59.  ]?a'klwin  v.  Atwood,  23  Conn.  367. 

60.  Mills  V.  Evansville  Seminary,  58  Wis. 
135,  15  N.  W.  133. 

A  breach  of  a  condition,  as  to  railroad  use, 
is  not  occMnioncd  by  a.  transfer,  under  au- 
tliority  of  an  act  of  the  legislature,  to  another 
company.  Soutliard  i:.  New  .Jersey  Cent.  R. 
Co..  20  N.  J.  L.  13. 

Where  the  grantee  corporation  is  dissolved 
by  an  act  of  flic  legislatmre  and  the  grantee's 
conditionuil  right  is  surrendered  to  another 
corporate  body,  whicli  continui'S  the  public 
use  on  which  the  condition  rests,  the  land 
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will  not  revert.  Tiflft  v.  Buffalo,  82  N.  Y. 
204,  where  the  grant  was  originally  to  a  turn- 
pike corporation  for  the  purposes  of  a  road, 
and  the  surrender  was  made  to  a  city  in 
which  the  road  was  situated  and  the  latter 
maintained  it  as  a  public  highway. 

61.  Alexandria,  etc.,  R.  Co.  v.  Chew,  27 
Graft.  (Va. )  547,  holding  that  where  a  turn- 
pike corporation  conveys,  under  state  law,  a 
part  of  a  strip,  granted  for  perpetual  use  as 
a  public  highway,  the  remainder  of  the  strip 
being   used   for   a   road,   no    foi-feiture  is 

62.  Collins  Mfg.  Co.  v.  Mai-cy,  25  Conn. 
242. 

A  lessee's  sales  of  liquor  during  a  portion 
of  his  occupation,  without  the  participation, 
knowledge,  or  assent  of  the  lessor,  will  not 
entitle  the  grantor  to  reenter  as  for  a  breach. 
Indian  Orchard  Canal  Co.  v.  Sikes,  8  Gray 
(Mass.)  562. 

Where  no  substantial  injury  is  sustained 
by  the  grantor  in  consequence  of  such  pi'o- 
hibited  use  such  prohibition  cannot  be  en- 
forced. Barrie  v.  Smith,  47  Mich.  130,  10 
N.  W.  168. 

Where  the  prohibition  is  limited,  by  a  town 
being  "  legally  "  incorporated  and  the  sanc- 
tion of  sales  by  a  local  election,  sales  made 
thereafter  do  not  constitute  a  breach,  even 
though  made  after  a  decree  of  dissolution  of 
the  township  corporation  on  the  ground  that 
it  embraced  agricultural  lands.  Jones  v.  Mc- 
Lain,  16  Tex.  Civ.  App.  305.  41  S.  W.  714. 

63.  Braiinan  r.  Mesick,  10  Cal.  95. 

64.  ('amp  v.  Cleary,  76  Va.  140.  See  also- 
Grissoni  i\  Mill,  17  Ark.  -183. 

Where  the  restraint  is  upon  the  conveyance 
of  propeiiy  witliin  a  limited  period  it  will  be 
presumed  that  it  was  intended  to  ju'event  the 
transfer  in  the  ordinary  manner  and  by  tlie 
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the  extent  of  the  terras  imposed  it  must  be  fulfilled.'^  But  if  the  property  is  to 
revert  if  sold,  a  sale  thereof  for  the  grantee's  debts  under  order  of  court  is  not  a 
breach/* 

i.  Sufficiency  of  Performance  —  (i)  Generally.  A  condition  is  satisfied  if 
the  acts  necessary  to  performance  are  done  within  the  terms  of  the  grant  or  con- 
dition, liaving  in  view  the  purpose  and  character  of  the  conditional  act  and  the 
grantee's  intent  in  performing  the  same." 

(ii)  What  Satisfies  Term  "  Ciiilbren^''  One  child  is  within  the  meaning 
of  the  word  "  children"  in  the  condition  of  a  deed  and  satisfies  the  condition  that 
the  land  should  revert  if  the  grantee  should  die  without  "  children  "  living.''^ 

j.  Excuse  For  Non-Performance  OP  Breach  —  (i)  Generally.  The  grantor's 
acts  maj  be  such  as  to  excuse  performance  within  the  time  stipulated."^  So  a 
recognition  of  the  grantee's  title  after  the  happening  of  the  event  on  wliich  the 
forfeiture  is  based  is  an  important  factor  in  determining  whether  there  is  a 
reversion  under  a  coveimnt  therefor.™    Again  the  existence  of  war  and  conse- 


nsual anrl  proper  instruments  employed  for 
that  purpose,  and  a  bond  for  a  deed  will  not 
produce  that  result  nor  operate  as  a  breach 
of  the  condition.  Voris  t.  Reushaw,  49  111. 
425. 

65.  Frost  !?.  Frost,  63  Me.  399,  holding 
that  if  tlie  intent  is  that  the  grantee  of  an 
undividetl  half  of  the  property  shall  sell  tho 
whole  estate  or  reconvey  within  a  time  speci- 
fied, on  being  reimbursed  for  a  proportion- 
ate part  of  the  cost  of  improvements  he 
will  not  be  entitled  to  be  reimbursed  imtil  he 
sells  the  whole  estate. 

An  express  provision  that  the  property  may 
be  sold  may  nevertheless  be  dependent  upon 
compliance  with  the  terms  of  the  conveyance 
or  condition.  Nelson  v.  Solomon,  112  Ga.  188, 
37  S.  E.  404. 

66.  Woodworth  r.  Payne,  74  N.  Y.  196,  30 
Am.  Rep.  298. 

67.  Performance  is  sufficient  when  within 
the  meaning  of  the  grant  as  to  time  and 
place  (Knight  v.  Alabama  Midland  R.  Co., 
101  Ala.  407.  13  So.  260)  ;  where  there  is  a 
performance  within  the  time  specified  of  a 
condition  to  locate  a  navy-yard  and  a  depot 
and  appropriate  the  premises  to  that  pur- 
pose (Murdock  r.  Memphis,  7  Coldw.  (Tenn. ) 
483 )  ;  where  the  character  of  a  railroad  sta- 
tion to  be  erected  is  not  specified  and  a  struc- 
ture is  erected  which  in  its  character  and 
management  was  like  most  stations  on  the 
road  (Caldwell  v.  East  Broad  Top  R.,  etc., 
Co.,  169  Pa.  St.  99,  32  Atl.  8.5)  ;  where  a  rail- 
road corporation,  grantee,  commenced  work, 
became  insolvent,  thereafter  sold  its  road  to 
another  company  which  located,  constructed, 
and  operated  its  road  over  the  granted  prem- 
ises and  in  part  over  the  original  grantee's 
location  and  the  road  as  so  located  was 
operated  within  the  time  specified  and  until 
the  second  company  was  consolidated  Avith 
defendant  (Morrill  r.  Wabash,  etc.,  R.  Co., 
96  Mo.  174,  9  S,  W.  657)  ;  and  where  there  is 
an  independent  covenant  and  the  preliminary 
conditions  have  been  complied  with  in  good 
faith  and  the  deed  made,  even  though  the 
grantee  afterward  failed  to  complete  per- 
formance (Hone  V.  Woodruff,  1  Minn.  418). 
And  where  the  deed  has  been  accepted  and  the 


act  stipulated  has  been  done  the  grantee  is 
obligated.  Minor  v.  Deland,  18  Pick.  (Mass.) 
266." 

Performance  is  not  sufficient  where  the 
vendee  was  to  discharge  the  vendor's  floating 
debt  by  certain  methods  of  payment  and  the 
vendee  mide  a  partial  payment  in  that  way 
by  cash  and  bonds  to  one  of  the  vendor's 
creditors  and  directors,  with  the  approval  of 
the  vendor's  president,  and  his  consent  that 
the  creditor  might  appropriate  the  sum  to 
his  own  use,  the  directors  of  the  company 
taking  no  action  (Tennessee,  etc.,  R.  Co.  /;. 
East  Alabama  R.  Co.,  73  Ala.  426)  ;  or  Where, 
a  bond  was  given  to  convey  a  certain  interest 
in  lands  in  consideration  that  a  railroad  be 
extended  to  a  certain  place  within  a  certain 
time  and  the  road  was  extended  and  after- 
ward the  deed  was  given  reciting  its  execu- 
tion in  compliance  with  the  bond  (Northrup 
V.  Mollett,  35  S.  W.  268,  18  Ky.  L.  Rep.  89). 

68.  Pierson  f.  Armstrong,  1  Iowa  282,  63 
Am.  Dec.  440. 

69.  Smith  v.  American  Crvstal  Monument 
Co.,  29  Ind.  App.  308,  62  N.  E.  1013  (holding 
that  if  the  grantor's  acts  prevent  performance 
within  the  time  stipulated  the  grantee's  delay 
will  not  operate  as  a  breach)  ;  Baker  o. 
Oneonta  W.  C.  T.  U.,  57  N.  Y.  App.  Div.  290, 
67  N.  Y.  Suppl.  949  (holding  that  where  per- 
formance is  commenced  within  the  time  speci- 
fied but  is  prevented  by  the  grantor's  subse- 
quent acts  and  unwarranted  claims  of  title 
the  grantee's  title  is  not  defeated) . 

The  grantee,  after  non-performance,  can- 
not set  up  the  possession  of  the  grantor  as  a 
refusal  to  put  him  in  possession,  thereby  pre- 
venting performance,  where  the  former  did 
not  desire  possession,  and  in  such  case  the 
grantor's  possession  will  be  presumed  to  be 
merely  to  enforce  forfeiture.  O'Brien  r.  Wag- 
ner, 94  Mo.  93,  7  S.  W.  19,  4  Am.  St.  Rep. 
362. 

A  wife's  declarations  and  acts,  -without  her 
husband's  knowledge  and  consent,  cannot  af- 
fect his  title  and  revest  the  estate  in  the 
grantor.    Murphy  v.  Hubert.  16  Pa.  St.  50. 

70.  Robinson  v.  Ingram,  126  N.  C.  327,  35 
S.  E.  612.  where  the  grantor  lived  a  number 
of  years  after  the  breach,  receiving  the  sup- 
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queiit  conditions  preventing  performance  may  constitute  a  valid  cxcufie.'"  But 
outlays  upon  the  estate  l)y  the  conditional  grantee,  even  tliough  by  way  of  con- 
sideration to  relieve  it  from  encumbrances,  vj'iW  not  prevent  a  forfeiture  for  breach 
of  the  condition.''^  Nor  is  performance  of  a  condition  excused  because  the 
grantee  is  a  municipal  corporation,  where  sucli  grantee's  right  to  do  the  act  is 
incidental  to  the  powers  expressly  granted  or  essential  to  carry  out  the  objects  of 
the  corporation.''''*  Nor,  where  a  deed  of  partition  reserves  a  strip  of  land  on 
either  side  of  a  street,  with  mutual  covenants  and  conditions  not  to  erect  build- 
ings thereon,  is  it  any  excuse  for  a  breach  that  there  were  violations  on  tlie  oppo- 
site side  of  the  street.''^  So  the  minority  of  tlie  heirs  of  the  grantee  does  not 
excuse  them  from  performance.''^ 

(ii)  Impossibility  of  Performance — (a)  GeneroMy.  A  condition  in  a 
deed,  whether  precedent  or  suhsequent,  is  not  binding  after  the  party  imposing  it 
has  rendered  its  performance  impossible  or  unnecessary.'"'  And  if  before  a 
reasonable  time  has  elapsed  within  which  to  comply  witli  the  condition,  the 
grantee  has  been  prevented  by  an  act  of  God  from  complying  with  the  same  no 
forfeiture  takes  place.'''' 

(b)  Maintenance  or  Sujyport.  The  grantor's  irritability,  ill-temper,  or 
unseemly  conduct  may  be  such  as  to  render  performance  impossible,  and  in  such 
case  if  the  grantee  has  otherwise  so  performed  his  part  of  the  conditions  as  to 
constitute  a  substantial  compliance  there  is  no  forfeiture.'^^  On  the  other  hand 
there  will  be  a  breach  of  the  condition  and  a  forfeiture  where  the  acts  of  the 
grantee,  in  essential  matters  and  as  distinguished  from,  mere  casual  or  unimpor- 
tant omissions,  are  those  of  habitual,  persistent  unkindness,  abuse,  mistreat- 
ment or  ill-treatment,  unfilial  and  undutiful  conduct  or  cold  neglect,  or  even  a 
failure  to  give  a  quiet,  comfortable,  and  respectable  home,  or  other  acts  render- 
ing life  intolerable,  or  otherwise  making  the  purpose  of  the  gi'ant  impossible  of 
realization.''^ 


port  provided  in  the  deed  without  any  asser- 
tion of  right  for  alleged  violation  of  duty  by 
the  grantees. 

71.  Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  54 
Miss.  200. 

72.  Rowell  r.  Jewett,  71  Me.  4»8. 

73.  Clarke  v.  Brookfield,  81  Mo.  503,  51 
Am.  Rep.  243. 

It  IS  no  excuse  tliat  at  the  time  of  the  con- 
veyance tlie  land  was  unimproved  farm  land, 
Rnd  that  it  could  not  therefore  have  been  in- 
tended that  a  city  hall  should  be  erected 
thereon,  under  a  condition  so  to  do,  until 
the  land  became  adapted  for  that  purpose, 
where  it  appears  that  it  was  marked  by  im- 
provements which  characterize  city  lots. 
Union  College  v.  New  York,  Co  N.  Y.  App. 
Div.  553,  73  N.  Y.  Suppl.  51. 

74.  Zipp  V.  Barker,  55  N.  Y.  Suppl.  246. 

75.  Cross  V.  Carson,  8  Blackf.  (Ind.)  138, 
44  Am.  IJec.  742. 

76.  Whitney  r.  Rpcncer,  4  Cow.  (N.  Y.) 
39;  Jonis  /■.  Clicsapcakc,  etc.,  R.  Co.,  14 
W.  Va.  r,  14  ;  U.  S.  v.  Arredondo,  0  Pet. 
(U.  S.)  (101,  8  L.  cd.  547. 

If  one  of  two  things  in  a  condition  hocoinos 
im]K)ssiblo  it  is  no  reason  for  not  performing 
the  other.  Da  Costa  v.  Davis,  1  B.  &  P.  242, 
4  Rev.  Rep.  7!)5. 

77.  Union  Pac.  R.  Co.  r.  (Jook,  08  l<Vd.  281, 
30  C.  C.  A.  80. 

78.  Leonard  r.  Smith,  80  Iowa  104,  45 
N.  W.  7(12. 

An  abanclonment  of  a  father  at  his  bid- 


ding is  not  justified  where  the  father  is  r., 
childish  old  man  and  such  abandonment 
amounts  to  a  renunciation  of  the  contract  and 
authorizes  the  grantor  to  enter  and  treat 
the  contract  as  at  an  end.  Richter  v.  Riehter, 
111  Ind.  456,  12  N.  E.  698. 

79.  The  grantor's  acts  are  a  breach  where 
his  unkindness  and  ill-treatment  compel  his 
parents  to  leave  and  no  accident,  misfortune, 
or  unseen  event  of  any  kind  prevents  perform- 
ance (Oard  V.  Oard,  59  111.  46)  ;  where  he 
wholly  neglected  to  perform,  and  even  abuses 
and  ill-treats  his  parents  ( Frazier  r.  Miller, 
16  111.  48)  ;  where  there  is  unfilial  and  un- 
dutiful treatment  of  parents  and  cold  neg- 
lect (Rovell  V.  Jewett,  69  Me.  293)  ;  where 
the  grantee  did  not  and  could  not  give  the 
grantor  a  quiet,  comfortable,  and  respectable 
home  (Humphrey  v.  West,  40  Mich.  597)  ; 
where  there  is  mistreatment  of  such  a  char- 
acter as  to  render  the  grantor's  life  witii 
the  grantees  intolerable  (Alford  v.  Alford,  1 
Tex.  Civ.  App.  245,  21  S.  W.  283)  ;  and  where 
the  grantee  renders  the  purpose  impossible 
(Glockc  V.  Glockc,  113  Wis.  303,  89  N.' W. 
118,  57  L.  R.  A.  458). 

The  grantee's  acts  are  not  a  breach  where 
there  is  only  a  temporary  discomfort  oc- 
casioned the  grantor  nnd  seemingly  good  rea- 
sons are  assigned  at  the  time  for  sncli  action. 
Slurtevant  r.  Sturtcvant,  116  111.  340.  6  N.  E. 
428. 

To  be  entitled  to  a  nullifying  effect  the 
failure  should  have  been  essential  and  ha- 
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(c)  Prohihition  or  Operation  of  Lav).  As  a  general  rule  no  breacli  or  for- 
feiture is  occasioned  by  non-performance  of  a  condition  subsequent  necessitated 
through  prohibition  or  operation  of  law.^" 

k.  Effect  of  Performanee  or  Breach  —  (i)  Effect  Generally  of  Perform- 
ance. If  the  condition  has  been  complied  with  and  the  grantee's  title  perfected, 
the  grantor  is  without  any  interest  in  the  projjerty,  and  cannot  complain  of  its 
abandonment  and  t!ie  intrusion  of  a  trespasser.^^  , 

(ii)  Effect  Generally  of  Breach.  Where  a  fee  simple  is  vested  in  the 
grantee  on  a  condition  subsequent  it  is  subject  to  be  defeated  by  a  neglect  or 
refusal  to  perform  the  condition.^^  And  generally  the  non-performance  or  breach 
of  such  a  condition  entitles  the  grantor  to  claim  a  forfeiture  or  possession  of  the 
land,  or  the  grant  will  be  voidable,  when  such  is  the  intent  of  the  deed  ;  or  the 
terms  of  the  grant  may  be  such  as,  upon  a  breach  or  neglect  or  refusal  to  perform, 
to  give  the  grantor  a  right  to  reenter,^  be  reinvested  with  the  title,^^  and  to  hold 
the  land  free  of  any  right  of  the  grantee  therein.^''  In  order,  however,  that  the 
title  shall  revert,  even  though  it  is  so  stipulated,  the  act  constituting  the  breach 


bitual,  or  in  some  material  respect  inconsist- 
ent with  the  reasonable  expectation  and  com- 
fort of  the  grantor  in  view  of  his  situation. 
A  mere  casual  omission  not  very  important 
or  injurious  should  not  be  necessarily  deemed 
a  forfeiture.  But  a  refusal  by  the  grantee 
at  any  time  to  furnish  board  "  at  all  "  or  "  any 
longer "  or  any  circumstance  which  would 
necessarily  prevent  the  grantor  from  living 
comfortably  in  the  condition  contemplated 
might  operate  as  a  forfeiture.  Cross  v.  Cole- 
man. 6  Dana  (Ky.)  446. 

80.  Cincinnati  v.  Babb,  4  Ohio  S.  &  C.  PI. 
Dec.  464,  29  Cine.  L.  Bul.  284.  But  co^npare 
State  V.  Blize,  37  Oreg.  404,  61  Pac.  735. 

Non-user  or  cessation  of  use  by  prohibition 
or  operation  of  law  occasions  no  breach  or 
forfeiture.  This  applies  to  a  cemetery  (Scovill 
V.  McMahon,  62  Conn.  378,  26  Atl.  479,  36 
Am.  St.  Rep.  350,  21  L.  R.  A.  58;  Portland 
V.  Terwilliger,  16  Oreg.  465,  19  Pac.  90; 
Mahoning  County  Com'rs  v.  Young,  59  Fed. 
96,  8  C.~C.  A.  27  [reversing  51  Fed.  585])  ; 
to  a  discontinuance  of  use  for  a  court-house, 
jail,  etc.  (Seebold  v.  Shitler,  34  Pa.  St.  133. 
See  also  Harris  r.  Shaw,  13  111.  456)  ;  and  to 
a  sale  under  foreclosure  of  land  conditioned 
for  railroad  use  ( Buttery  v.  Rome,  etc.,  R. 
Co.,  14  >T.  Y.  St.  131). 

Fire-escapes  put  on  a  building  under  po- 
lice power  are  not  a  forfeiture  for  violation 
of  condition  against  the  erection  of  buildings. 
Fidelity  Ins.,  etc.,  Co.  v.  Fridenberg,  175  Pa. 
St.  500,  34  Atl.  848,  52  Am.  St.  Rep.  851. 

Land  actually  used  as  specified  is  liable  to 
appropriation  for  public  highways.  Belfast 
Academy  v.  Salmond,  11  Me.  109. 

81.  Maddox  v.  Adair,  (Tex.  Civ.  App.  1901) 
06  S.  W.  811. 

82.  Underbill  v.  Saratoga,  etc.,  R.  Co..  20 
Barb.  (N.  Y.)  455. 

Grantee  cannot  convey  a  title  where  he  has 
never  used  the  land  for  the  purpose  on  which 
the  grant  was  conditioned.  Bennett  r>.  Culver, 
97  N.  Y.  250. 

But  title  passes  and  will  not  be  divested 
by  a  failure  to  perform  services,  where  sTich 
performance  is  the  consideration  of  the  deed. 
Washington  v.  Collins,  13  Mo.  App.  1. 
[45] 


83.  Thus  whenever  a  breach  of  a  condition 
subsequent,  which  runs  with  the  land,  is  com- 
mitted ihe  grantor  is  at  liberty  to  claim  .: 
forfeitur.-".  O'Brien  v.  Wetterell,  14  Kan.  616. 
And  if  the  act  done  is  within  the  meaning 
of  the  express  words  upon  the  doing  of  which 
the  estate  is  to  revert  the  grantors  will  be 
entitled  to  possession.  Lafa3'ette,  etc.. 
Gravel  Road  Co.  v.  Vanclain,  92  Ind.  153. 
So  an  estate  on  condition  subsequent  may  be 
divested  by  a  subsequent  deed  to  another 
Mdiere  there  is  an  express  agreement  to  that 
effect.  Byrne  v.  Marshall,  44  Ala.  355.  And 
the  estate  is  forfeited  on  a  conveyance  by 
the  grantee  to  another  with  knowledge  of  an 
agreement  which  is  in  substance  a  condition 
subsequent.  Wilson  v.  Wilson,  86  Ind.  472. 
So  if  the  act  to  be  performed  is  a  part  of  tlie 
consideration  and  a  bond  is  given  for  the 
performanee  the  estate  is  forfeited  by  a 
failure  to  perform  and  constitutes  a  proper 
subject  for  the  interference  of  chancery. 
Leach  v.  Leach,  4  Ind.  628,  58  Am.  Dec.  642. 
And  a  deed  containing  a  clause  "  provided 
always,  and  this  deed  is  on  the  express  con- 
dition "  that  a  certain  act  be  done,  makes 
the  deed  voidable  by  the  grantor  on  breach 
thereof.  Hammond  v.  Port  Royal,  etc.,  R. 
Co.,  15  S.  C.  10.  But  non-performance  alone 
does  not  divest  the  title  of  the  grantee,  al- 
though it  entitles  the  grantor's  heirs  to  main- 
tain ejectment.  O'Brien  r.  Wagner,  94  Mo. 
93,  7  S.  W.  19,  4  Am.  St.  Rep.  362. 

84.  Reed  r.  Hatch,  55  N.  H.  327;  Spaul- 
ding  V.  Hallenbeck,  39  Barb.  (N.  Y.)  79; 
Tracy  r.  Hutchins,  36  Vt.  225. 

85.  Ragsdale  r.  Vicksburg,  etc.,  R.  Co.,  62 
Miss.  480. 

The  same  estate,  be  it  large  or  small,  may 

be  recovered  by  the  gi-antor  upon  forfeiture. 
Hershman  v.  Hershman,  63  Ind.  451.  So  the 
whole  estate,  legal  and  equitable,  will  revert, 
unless  there  is  proof  of  such  an  agreement, 
or  specific  acts  amounting  to  evidence  of  an 
agreement,  on  the  part  of  the  grantor  or  his 
heirs,  as  would  entitle  the  grantee  to  a  dis- 
charge of  the  condition.  Dolan  v.  Baltimore, 
4  Gill  (Md.)  394. 

86.  Tracy  v.  Hutchins,  36  Vt.  225. 
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must  be  one  within  the  terms  of  the  condition.^^  The  tender  of  an  additional 
sum  will,  however,  operate  to  discharge  the  condition  where  upon  breach  such 
jmyment  may  iinder  the  stipulation  be  made  and  an  absolute  title  pass/-* 

(ill)  Ipho  Facto  Determination  of  Estate.  A  breach  of  a  condition  sub- 
sequent in  a  deed  does  not  ipno  facto  operate  to  determine  and  revest  the  estate, 
but  the  same  i-emains  in  the  grantee  subject  to  be  defeated  only  by  some  sufficient 
act  at  the  election  of  the  grantor  or  his  heirs.^^  80  a  provision  that  the  title  shall 
revert  is  not  self-executing  where  the  title  passes  absolutely  by  the  deed,  and  the 
clause  is  only  a  covenant.^"  Again,  where  a  purchase  is  made  under  color  of 
lawful  authority  and  at  a  time  when  the  law  was  presumptively  valid  it  must  be 
regarded  as  having  been  lawfully  made,  and  the  fact  that  the  law  is  subsequently 
declared  unconstitutional,  thereby  preventing  performance,  does  not  iijHO  facto 
revest  title  in  the  grantor  under  a  condition  to  that  effect,  the  failure  to  perform 
merely  making  the  deed  voidable.^' 

(iv)  Effect  of  Breach  as  to  Maintenance  or  Annuity.  An  estate  is 
forfeited  upon  non-performance  of  a  condition  subsequent  for  life  support,  even 
though  the  grantee  be  iifejne  covert  and  the  legal  title  becomes  revested  upon 
breach  by  the  grantee  and  lawful  reentry  by  the  grantor.''''  Again  upon  failure 
of  the  grantee  to  perform  a  condition  for  the  payment  of  an  annuity  and  the 
doing  of  other  acts  the  estate  of  the  grantee  fails  and  revests  in  the  grantor  to 
the  extent  of  the  interest  granted  and  on  his  death  passes  to  the  persons  entitled.^^ 

5.  Release  or  Waiver  of  Condition  or  of  Forfeiture  —  a.  Who  May  Release  op 
Waive.  Ordinarily  the  grantor  alone  can  release  the  condition  imposed  by  his 
deed.^^  And  one  who  makes  a  grant  of  land  on  condition  precedent  may  waive 
compliance  therewith  so  long  as  he  holds  the  reversion,  but  when  the  reversionary 


The  grantee  ceases  to  have  any  interest  in 
land  where  it  reverts  to  the  grantor  upon 
the  former's  refusal  to  perform.  Michigan 
State  Bank  v.  Hammond,  1  Dougl.  (Mich.) 
527. 

A  corporation  which  has  taken  possession 
of  land  for  private  purposes  under  a  grant 
therefor  from  the  owner  cannot  after  for- 
feiture defy  the  owner  and  continue  to  enjoy 
the  property  because  it  might  successfully 
proceed  in  good  faith  to  acquire  it  for  a  pub- 
lic purpose.  Maginnis  v.  Knickerbocker  Ice 
Co.,  112  Wis.  385,  88  N.  W.  300. 

87.  Razor  v.  Razor,  142  111.  375,  31  N.  E. 
678  [affirming  39  111.  App.  527]. 

If  land  is  deeded  absolutely  on  payment  of 
a  certain  amount,  with  a  further  stipulation 
that  on  tlie  happening  of  a  contingent  event 
a  furtlier  payment  is  to  be  made,  the  title 
vested  by  the  former  part  of  the  agreement 
is  not  divested  by  the  fact  that  the  event 
does  not  happen.  Cassell  v.  Carroll,  11  Wheat. 
(U.  S.)  134,  C  L.  ed.  438. 

88.  Board  of  Education  v.  Normal  First 
Baptist  Church,  63  111.  205. 

89.  Connecticut. — Lewis  r.  Lewis,  74  Conn. 
630,  51  Atl.  854,  92  Am.  St.  Rep.  240. 

Indiana. —  Van  Horn  v.  Mercer,  29  Ind. 
App.  277,  64  N.  E.  531. 

Kentucky. —  Kenner  v.  American  Contract 
Co.,  9  Bush  202. 

"New  York. —  Ludlow  v.  Now  York,  etc.,  R. 
Co.,  12  BMi-b.  440. 

Ohio. —  Uranoh  v.  Wcaleyan  Cemetery  As- 
hoc,  U  Oliio  (!ir.  Ct.  185,'  5  Oliio  Cir."  Dec. 
326. 

Sec  Mi  (Jciit.  Dig.  tit.  "Deeds,"  §  521. 
The  breach  of  conditions  subsequent,  which 
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are  not  followed  by  a  limitation  over  to  a 
third  person,  do  not  ipso  facto  work  a  for- 
feiture of  the  freehold  to  which  they  are 
annexed,  but  only  vests  in  the  grantor  or  his 
heirs,  who  are  in  privity  of  blood  with  him, 
a  right  of  action,  which  cannot  be  transferred 
to  a  stranger.  Ruch  v.  Rock  Island,  97  U.  S. 
693,  24  L.  ed.  1101. 

90.  Robinson  v.  Ingram,  126  N.  C.  327,  35 
S.  E.  612. 

The  grantor  is  not  reinvested  of  the  title 
without  a  conveyance  on  breach  of  the  con- 
dition, even  though  it  is  provided  that  on 
failure  to  perform  it  should  be  lawful  for 
the  grantor  or  his  heirs  to  take  immediate 
possession.    Vallette  v.  Bennett,  69  111.  632. 

91.  State  V.  Blize,  37  Oreg.  404,  61  Pae. 
735. 

92.  Barker  v.  Cobb,  36  N.  H.  344. 

If  a  deed  is  in  consideration  of  support  of 

the  grantors  during  life,  the  title  vests  and 
is  not  held  in  abeyance  until  performance  of 
the  promise  nor  divested  by  a  breach  thereof. 
Anderson  v.  Gaines,  156  Mo.  664,  57  S.  W. 
726. 

93.  Gilchrist  v.  Foxen,  94  Wis.  428,  70 
N.  W.  585. 

94.  Thrall  v.  Spear,  63  Vt.  266,  22  Atl. 
414.  But  -see  Rainey  v.  Chambers,  56  Tex. 
17. 

95.  Canuneyer  r.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.   (N.  Y.)  186. 

Where  the  grantor  does  not  object,  a  third 
piirly  cmiiiot  excuse  a  failure  of  duty  on 
tlio  ground  of  a,  possibhi  violation  of  the 
condiiion.  Butciiers',  etc..  Stock- Yards  Co. 
('.  IjouisviUc,  etc.,  Co.,  67  Fed.  35,  14  C.  C.  A. 
290. 
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interest  is  conveyed,  his  right  to  waive  such  comphance  ceases."^  Again  the 
grantee  maj  waive  a  condition  imposed  for  iiis  benefit."'' 

b.  When  Implied  as  to  Condition  Precedent.  A  waiver  of  performance  of  a 
condition  precedent  is  implied  where  the  party  entitled  to  performance  prevents 
the  fulfihnent  of  tlie  condition  or  absolutely  refuses  performance;  but  a  mere 
assertion  of  inability  or  that  the  party  will  refuse  is  insufiicient."^ 

e.  By  Agreement,  Aets,  or  Inconsistent  Conduct.  If  the  terms  of  the  deed  so 
provide,  tliere  will  be  no  i-eversion  for  non-performance  of  a  condition  after  a  cer- 
tain time,  and  in  sncli  case  on  expiration  of  tlie  time  tlie  estate  will  be  freed  from 
the  condition.""  A  condition  may  also  be  waived  or  a  forfeiture  saved  not  only  by 
express  agreement,^  but  also  by  acts'^  showing  an  intention  to  continue  the  estate 
in  the  grantee,''  or  to  voluntarily  forego  the  benefits  of  the  condition,*  especially 
where  the  grantor's  declarations,  conduct,  or  failure  to  act,  when  he  ought  to  act, 
have  been  at  variance  or  inconsistent  with  his  right  to  enforce  a  forfeiture  ^  or 
have  so  continued  for  a  long  period  of  time." 

d.  Mere  Indulgence  or  Silent  Aequieseenee.  No  waiver  is  occasioned  by  a 
mere  indulgence,  mere  silent  acquiescence,  or  mere  parol  assent,''  especially  where 


96.  Doe  V.  Latimer,  2  Fla.  71. 

Every  right  which  the  grantor  might  have 
to  enforce  a  condition  subsequent  in  a  deed 
in  fee  reserving  a  right  of  reentry  is  extin- 
guished by  any  subsequent  deed  whereby  he 
or  his  heirs  undertal<e  to  assign,  transfer, 
or  grant  the  land  or  a  reversion  of  it.  Beren- 
broick  v.  tet.  Luke's  Hospital,  etc.,  23  N.  Y. 
App.  Div.  339,  48  N.  Y.  Suppl.  363  [appeal 
dismissed  in  155  N.  Y.  655,  49  N.  E.  1093]. 
See  also  Tinkhani  v.  Erie  R.  Co.,  53  Barb. 
(N.  Y.)  393;  Underbill  v.  Saratoga,  etc.,  R. 
Co.,  20  Barb.  (N.  Y.)  455;  Branch  v.  Wes- 
leyan  Cemetery,  11  Ohio  Dec.  (Reprint)  800, 
29  Cine.  L.  Bui.  398. 

97.  Hendricks  v.  Edmiston,  15  Wash.  687, 
47  Pac.  29. 

While  the  grantor  of  lots  may  waive  his 
own  rights  to  enforce  restrictions  he  cannot 
derogate  from  the  equitable  easement  of  some 
of  the  grantees  to  enforce  restrictions  which 
vested  in  them  at  the  date  of  their  deeds. 
Ivarson  v.  Mulvey,  171  Mass.  141,  60  N.  E. 
477. 

98.  Borst  V.  Simpson,  90  Ala.  373,  7  So. 
814. 

99.  Los  Angeles  University  v.  Swarth,  107 
Fed.  798,  46  C.  C.  A.  647,  54  L.  R.  A.  203. 

1.  Carbon  Block  Coal  Co.  v.  Murphy,  101 
Ind.  115;  Sharon  Iron  Co.  y.  Erie,  41  Pa.  St. 
341.  See  also  Frede  v.  Pflugradt,  85  Wis. 
119,  55  N.  W.  159. 

Annuity,  although  payable  in  money,  can 
be  discharged  by  pa3anent,  otherwise  by  sub- 
sequent mutual  stipulation  and  consent,  and 
if  the  grantor  after  he  has  parted  with  the 
property  agrees  to  take  in  lieu  of  the  annuity 
stipulated  the  rents  and  profits  and  also  in 
fact  receives  them,  this  constitutes  a  dis- 
charge of  the  annuity  as  to  each  year  in 
which  payment  is  received  in  this  manner. 
Denham  v.  Walker,  93  Ga.  497,  21  S.  E.  1.02. 

An  extension  of  time  for  performance 
granted  after  forfeiture  discharges  the  former 
liability  for  non-performance  of  the  original 
condition.  Thompson  v.  Bright,  1  Cush. 
(Mass.)  420. 


One  of  two  conditions  may  be  expressly 
dispensed  with  and  waived.  Sharon  Iron  Co. 
V.  Erie,  11  Pa.  St.  341. 

Oral  agreemfints  subsequently  made  chang- 
ing the  terms  of  a  condition  is  a  waiver. 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  54  Miss. 
200. 

2.  Carbon  Block  Coal  Co.  v.  Murphy,  101 
Ind.  115;  Sharon  Iron  Co.  v.  Erie,  41  Pa.  St. 
341. 

There  is  a  waiver  where  there  is  a  prohibi- 
tion of  sale  of  intoxicating  liquors  and  the 
corporation  grantor's  sale  manager  and  secre- 
tary himself  engages  in  such  sales  on  the 
premises.  Chippewa  Lumber  Co.  v.  Tremper, 
75  Mich.  36,  42  N.  W.  532,  13  Am.  St.  Rep. 
420,  4  L.  R.  A.  373. 

3.  Adams  v.  Ore  Knob  Copper  Co.,  7  Fed. 
634,  4  Hughes  589. 

4.  Lewis  Lewis,  74  Conn.  630,  51  Atl. 
854,  92  Am.  St.  Rep.  240  (holding  that  the 
grantor's  voluntarily  leaving  the  premises 
and  never  returning  constitutes  a  voluntary 
waiver  of  his  rights  and  excuses  technical 
performance  of  a  condition  for  maintenance)  ; 
Columbia  First  M.  E.  Church  v.  Old  Columbia 
Public  Ground  Co.,  103  Pa.  St.  608  (holding 
that  an  abandonment  of  a  privilege  reserved 
for  twenty-five  years  operates  as  a  relin- 
quishment thereof,  especially  where  the  words 
used  do  not  create  a  condition). 

5.  Ludlow  V.  New  York,  etc.,  R.  Co.,  12 
Barb.  (N.  Y.)  440;  Macidox  v.  Adair,  (Tex. 
Civ.  App.  1901)  66  S.  W.  811. 

Declarations  or  expressions  of  satisfaction 
with  performance  operate  as  a  waiver  pro 
tanto  of  strict  compliance  up  to  the  time  of 
such  declarations.  Spaulding  v.  Hallenbeck, 
39  Barb.  (N.  Y.)  79  [affirmed  in  35  N.  Y. 
204].  See  also  Gleghorn  v.  Smith,  26  Tex. 
Civ.  App.  187,  62  S.  W.  1096. 

6.  Duryee  c.  New  York,  96  N.  Y.  477.  See 
also  Huntington  v.  Titus,  169  N.  Y.  579,  61 
N.  E.  1135  [affirming  50  N.  Y.  App.  Div.  468, 
64  N.  Y.  Suppl.  58]. 

7.  Carbon  Block  Coal  Co.  v.  Murphy,  101 
Ind.  115;  Jackson  v.  Crysier,  1  Johns.  Cas. 
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it  does  not  appear  that  tlie  grantee  iinderstooc]  that  there  was  a  waiver,  or  tliat  he 
rehed  thereon  in  proceeding  to  do  the  act  claimed  to  operate  as  a  forfeiture.'' 

e.  By  Acceptance  of  Performance.  Tliere  is  a  waiver  wliere  there  is  an  accept- 
ance of  performance  after  condition  broken  or  after  forfeiture,'''  or  until  the 
grantor  has  become  revested  of  the  estate  by  some  proper  act.^'^ 

f.  Failure  to  Demand  or  Assert  Right.  A  waiver  may  result  from  a  failure  to 
demand  performance  ;  or  to  enter  for  condition  broken  ;  or  wliere  the  grantor, 
although  he  is  entitled  to  a  reasonable  time  after  the  breach  to  claim  a  forfeiture,^ 
does  not  make  such  claim  for  several  years  or  neglects  for  many  years  to  brin- 
an  action  to  enforce  the  agreement ;  or  where,  having  an  election  so  to  do,  he 
fails  to  claim  a  defeasance  during  his  lifetime.^''  And  if  the  grantor  is  in  posses- 
sion at  the  time  of  condition  broken  he  waives  the  forfeiture  if  he  makes  n 
express  claim  to  hold  for  condition  broken." 

g.  Effect  of  Waiver.  After  a  forfeiture  is  once  waived  the  grantor  can  neve 
take  advantage  of  it.^^    It  has  been  held,  however,  that  although  the  grantor 


(N.  Y. )  ]25;  Maginnis  v.  Knickerbocker  Ico 
Co.,  112  Wis.  385,  88  N.  W.  300  (holding 
that  mere  silence  will  not  operate  as  a  waiver, 
in  case  of  an  intentional  breach  of  a  condi- 
tion, although  the  grantee  incurs  expense 
which  would  operate  to  his  prejudice,  if  the 
grantor  were  thereafter  permitted  to  insist 
on  the  forfeiture)  ;  Adams  v.  Ore  Knob 
Copper  Co.,  7  Fed.  634,  4  Hughes  589. 

There  is  no  waiver  where  the  grantor  exe- 
cuted a  deed  subject  to  a  mortgage  to  secure 
bonds  for  raising  funds  to  erect  buildings 
on  tlie  premises  for  a  certain  use  and  the 
grantor  acquiesces  for  two  years  in  the  delay 
to  execute  the  mortgage.  Haslett  Park  As- 
soc. V.  Haslett,  101  Mich.  315,  59  N.  W.  601. 
Nor  will  a  forfeiture  be  declared  in  equity 
for  a  technical  failure  to  comply  with  a  con- 
dition when  for  a  number  of  years  no  ob- 
jection ia  made.  Hurto  v.  Grant,  90  Iowa 
414,  57  N.  W.  899. 

But  silence  on  one  side  and  conduct  in  good 
faith  relying  thereon  on  tha  other,  whereby 
such  other  will  be  damaged  if  the  act  relied 
on  is  not  binding,  constitutes  a  waiver,  and 
the  grantor  will  lose  the  benefit  of  a  condi- 
tion that  the  land  revert  on  non-performance 
by  conduct  rendering  it  inequitable  for  him 
to  insist  on  the  forfeiture  as  stipulated. 
Maginnis  v.  Knickerbocker  Ice  Co.,  112  Wis. 
385,  88  N.  W.  300. 

8.  Howe  V.  Lowell,  171  Mass.  575,  51  N.  E. 
530,  holding  that  there  is  no  waiver  where 
the  grantor  does  nothing  actually  to  induce 
the  grantee  to  do  the  act  relied  on  as  a  for- 
feiture, even  though  he  makes  no  objections 
thereto  and  subsequently  deeds  other  land  to 
the  same  grantee,  incidentally  recognizing  the 
claimed  right  of  the  grantee,  but  it  does  not 
appear  thaL  the  grantee  understood  that  there 
was  a  waiver  or  relied  thereon  in  proceeding 
to  do  i\v'.  said  act  of  forfeiture. 

9.  There  is  a  waiver  whore  the  sum  due  on 
an    annuity    is    accepted    after  forfeiture 

((Jhalker  v.  Chalker,  1  Conn.  79,  6  Am.  Dec. 
200)  ;  where  the  grantor  left  the  premises 
for  a  time  because  of  an  alleged  breach  but 
returned    and    acceptor!     further  support 

(Dunklee  v.  Hoojier,  09  Vt.  05,  37  Atl.  225. 
Bee  also  Norton  n.  I'orl^ins,  07  Vt.  203,  31 
Atl.  148)  ;  and  wlioro  the  condition  was  not 
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to  sell  any  separate  parcel  without  first  oflfer- 
ing  it  to  the  grantor  and  the  latter  accepts 
a  mortgage  from  the  grantee,  containing  a 
power  of  sale,  and  assigns  the  same  (Wheeler 
V.  Dunning,  33  Hun  (N.  Y.)  205).  See  also 
Grigg  V.  Landis,  21  N.  J.  Eq.  494. 

There  is  no  waiver  where  the  condition  is 
to  cultivate  land,  render  half  the  produce, 
and  pay  certain  sums  of  money,  etc.,  and  af- 
ter condition  broken,  the  grantor  orders  the 
grantee  to  quit  the  premises  but  accepts  the 
produce  (Frost  v.  Butler,  7  Me.  225,  22  Am. 
Dec.  199)  ;  or  by  receiving,  after  forfeiture, 
the  amount  due  on  the  note  of  a  third  per- 
son, passed  to  him  as  the  consideration  of 
the  conveyance  (Lawrence  v.  Gifford,  17  Pick. 
(Mass.)  366). 

10.  Chalker  t.  Chalker,  1  Conn.  79,  6  Am. 
Dec.  206. 

A  partial  performance,  accepted  as  such, 
operates  to  prevent  setting  aside  a  convey- 
ance, especially  where  the  parties  cannot  be 
placed  I'll  statu  quo.  Bonniwell  v.  Madison, 
107  Iowa  85,  77  N.  W.  530. 

11.  Risley  v.  McNiece,  71  Ind.  434;  Buck- 
master  V.  Needham,  22  Vt.  617. 

But  the  grantors  are  not  estopped  by  the 
failure  to  claim  a  breach  or  assert  a  right  of 
reentry  at  the  expiration  of  a  reasonable  time 
for  performance  of  the  conditional  act,  even 
though  the  grantee  has  been  deprived  of  its 
revenues  between  the  expiration  of  such  time 
and  the  commencement  of  suit,  the  grantor 
not  being  in  fault  for  such  loss.  Union  Col- 
lege V.  New  York,  65  N.  Y.  App.  Div.  553,  73 
N.  Y.  Suppl.  51. 

12.  Ludlow  V.  New  York,  etc.,  R.  Co.,  12 
Barb.  (N.  Y.)  440. 

13.  Dunklee  v.  Hooper,  69  Vt.  65,  37  Atl. 
225. 

14.  Jones  r.  McLain,  10  Tex.  Civ.  App. 
305,  41  S.  W.  714. 

15.  Huntington  v.  Titus,  50  N.  Y.  App. 
Div.  408,  04  N.  Y.  Sup|)l.  58  [affirmed  in  109 
N.  Y.  .579,  01  N.  E.  1135], 

16.  Berryman  r.  Schumakcr,  67  Tex.  312, 
3  S.  W.  -ui 

17.  AVill.Mrd  r.  Henry,  2  N.  H.  120. 

18.  Chalker  v.  Chalker,  1  Conn.  79,  6  Am. 
Doe.  200. 

A  condition  which  is  rightfully  waived  and 
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unjustifiably  prevents  performance  by  bis  acts  tbe  fee  is  not  tliereby  vested 
unconditionally  in  tbe  grantee,  but  the  condition  should  be  performed  within  a 
reasonable  time  thereafter.^^ 

6.  Enforcement  of  Forfeiture  —  a.  Remedy  in  General.  The  grantor  may 
be  entitled  only  to  a  forfeiture  of  the  estate  or  he  may  institute  a  proceeding 
to  recover  the  thing  granted ;  or  sue  for  partial  failure  of  consideration  ;  or  in 
assumpsit  for  non-performance  by  the  grantee  of  the  duties  specified  as  the  con- 
dition or  have  a  writ  of  entry  ;^  or  bring  an  action  for  damages  or  of  cove- 
nant;-'^ or  of  ejectment;^''  or  of  trespass  to  try  title.^  And  upon  failure  to 
perform  a  condition  for  maintenance  the  grantor  may  have  the  amount  of  his 
maintenance  determined  and  declared  a  lien  upon  the  premises  and  if  not  paid 
have  the  premises  sold.^^  A  recovery  for  breach  of  a  condition  may  also  be  had 
even  tliougli  the  deed  also  recites  a  money  consideration.^"  The  necessity,  how- 
ever, of  a  court  proceeding,  as  a  prerequisite  to  a  forfeiture,  may  depend  upon 
whether  there  is  a  grant  of  the  fee  or  of  an  easement.^^  But  a  condition  which 
creates  a  charge  on  the  annual  rents  and  profits,  but  not  on  the  land  itself,  cannot 
be  enforced  by  a  sale  of  the  corpus  of  the  property .^^ 

b.  Public  Grant.  In  the  case  of  a  public  grant  the  right  of  the  government 
to  repossess  itself  of  the  estate  granted  may  be  asserted  through  judicial  proceed- 
ings, or  by  some  legislative  act  showing  an  assertion  of  ownership  on  account  of 
the  breach  of  the  condition  upon  which  the  original  grant  was  made.^^ 

e.  Equitable  Relief  —  (i)  In  General.  A  decree  for  specific  performance  is 
not  a  proper  remedy  for  breach  of  a  condition  as  to  railroad  use.^"*  Nor  will 
equity  lend  its  aid  to  enforce  a  penalty  or  forfeiture  and  to  divest  an  estate  for 
breach  of  a  condition  subsequent.^^    But  relief  may  be  had  in  equity  when  the 


extinguished  is  gone  forever  and  cannot  be 
revived.  McWhorter  v.  Hetzell,  124  Ind.  129, 
24  N.  E.  743 ;  Merrifield  y.  Cobleigh,  4  Cush. 
(Mass.)  178. 

A  waiver  of  past  breaches  of  condition  is 
not  a  waiver  of  all  rights  of  future  perform- 
ance. Ritchie  V.  Kansas,  etc.,  R.  Co.,  55  Kan. 
36,  39  Pac.  718. 

19.  Baker  v.  Oneonta  W.  C.  T.  U.,  57  N.  Y. 
App.  Div.  290,  07  N.  Y.  Suppl.  949. 

20.  Close  X.  Burlington,  etc.,  R.  Co.,  64 
Iowa  149,  19  N.  W.  886. 

21.  Palmer  r.  Ft.  Plain,  etc.,  Plank  Road 
Co.,  11  N.  Y.  376. 

22.  Berkley  f.  Union  Pac.  R.  Co.,  33  Fed. 
794. 

23.  Harriman  v.  Park,  55  N.  H.  471. 

24.  Frost  V.  Butler,  7  Me.  225,  22  Am. 
Dec.  199. 

25.  Stuyvesant  v.  New  York,  11  Paige 
(N.  Y.)  414.  See  also  De  Kay  v.  Bliss,  120 
N.  Y.  31,  24  N.  E.  300.  But  see  Close  r. 
Burlington,  etc.,  R.  Co.,  64  Iowa  149,  19 
N.  W.  886. 

Reconveyance  or  damages  in  the  alterna- 
tive mav  be  ordered.  Gore  v.  Sumersall,  5 
T.  B.  Hon.  (Ky.)  505. 

26.  Dickey  t.  McCullough,  2  Watts  &  S. 
(Pa.)  88;  Walker  t.  Renfro,  26  Tex. 
142. 

27.  Moore  x.  Wingate,  53  Mo.  398 ;  Gallup- 
ville  Refoi-med  Church  Schoolcraft,  65  N.  Y. 
134;  Ringrose  i'.  Ringrose,  170  Pa.  St.  593, 
33  Atl.  129;  Schnyder  v.  Orr,  149  Pa.  St. 
320,  24  x\tl.  306;  Soper  v.  Guernsey,  71  Pa. 
St.  219;  Cook  r.  Trimble,  9  Watts  (Pa.) 
15;  Bear  v.  Wisler,  7  Watts  (Pa.)  144; 
Lehigh  Coal,  etc.,  Co.  v.  Gluck,  5  Pa.  Co. 


Ct.  662 ;  Guss  v.  West  Chester  R.  Co.,  1  Chest. 
Co.  Rep.  (Pa.)  363;  Martin  v.  Ohio  River  R. 
Co.,  37  W.  Va.  349,  16  S.  E.  589.  But  see 
Yancy  v.  Savannah,  etc.,  R.  Co.,  101  Ala.  234, 
13  So.  311;  Hubbard  v.  Kansas  City,  etc.,  R. 
Co.,  63  Mo.  68 ;  Craven  v.  Bleakney,  9  Watts 
(Pa.)  19. 

28.  Alford  v.  Alford,  1  Tex.  Civ.  App.  245. 
21  S.  W.  283. 

Where  trespass  does  not  lie  see  Young 
Clement,  81  Me.  512,  17  Atl.  707. 

29.  Stehle  v.  Stehle,  39  N.  Y.  App.  Div. 
440,  57  N.  Y.  Suppl.  201. 

30.  Bouvier  Baltimore,  etc.,  R.  Co.,  65 
N.  J.  L.  313,  47  Atl.  772. 

31.  Lake  Erie,  etc.,  R.  Co.  v.  Ziebarth,  6 
Ind.  App.  228,  33  N.  E.  256. 

32.  Hitchcock  v.  Culver,  107  Ga.  184,  33 
S.  E.  35. 

33.  Schlesinger  v.  Kansas  City,  etc.,  R. 
Co.,  152  U.  S.  444,  14  S.  Ct.  647,  38  L.  ed. 
507  ^affirming  39  Fed.  741]. 

34.  Close  V.  Burlington,  etc.,  R.  Co.,  64 
Iowa  149,  19  N.  W.  886. 

35.  Smith  x.  Jewett,  40  N.  H.  530.  See 
also  Chute  v.  Washburn,  44  Minn.  312,  46 
N.  W.  555 ;  Vicksburg,  etc.,  R.  Co.  v.  Rags- 
dale,  54  Miss.  200. 

Equity  will  not  compel  grantors  to  join  in 
the  appointment  of  appraisers  under  a  deed 
conditioned  for  school  use  and  on  breach  if 
"  the  grantees  shall  knowingly  persist  therein, 
the  grantees  forfeit  the  right  herein  conveyed, 
upon  the  grantor  paying  to  them  the  ap- 
praised value  of  such  buildings "  and  pro- 
viding a  method  for  appraising  the  value  of 
such  buildings.  Warner  v.  Bennett,  31  Conn. 
468.    And  if  by  reason  of  the  nature  of  the 
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remedy  at  law  is  not  full  and  complete.""  So  the  circumstancefi  may  juBtify 
restoring  the  consideration  with  interest  from  demand,  instead  of  enforcing  the 
conditional  deed/'^'' 

(ii)  Maintenance  or  SupponT.  If  the  grantees,  in  conveyances  conditioned 
for  maintenance  or  support,  so  neglect  or  refuse  to  fulfil  the  condition  that  there 
is  a  breach  thereof,  equity  has  jurisdiction  to  rescind  the  contract,  cancel  or  set 
aside  the  deed,  compel  a  reconveyance,  or  otherwise  restore  the  consideration  to 
the  grantor.^^  So  equity  will  restore  the  grantor  to  his  ownersliip  of  the  property 
and  cancel  all  I'ecords  that  might  otherwise  be  used  to  liis  prejudice."*  And  tlie 
court  will  not  only  annul  the  conveyance  and  conditional  agreement  but  will  also 
do  equity  between  the  parties  as  to  rents  and  improvements;*^  or  the  grantor 
may  have  his  title  quieted,'*'  or  other  equitable  relief  will  be  gi'anted,*^  especially 
so  where  the  grantee's  promises  have  been  fraudulently  made  and  the  deed  exe- 
cuted in  reliance  thereon.''^ 


grant  the  title  vests  in  the  grantee  and  de- 
scends to  the  heirs,  the  grantor  cannot  obtain 
a  cancellation  of  the  deed  on  the  ground  that 
the  grantee's  attempt  to  perform  was  invalid 
as  to  its  results.  Bovee  v.  Hinde,  13.5  111. 
137,  25  N.  E.  694.  So  Avhere  the  condition  to 
be  performed  is  but  a  small  part  of  the  con- 
sideration, the  failure  to  perform  is  not  a 
ground  for  canceling  the  conveyance.  DeKay 
V.  Bliss,  4  N.  Y.  St.  728  [affmned  in  120 
N.  Y.  91,  24  N.  E.  300].  Again  where  a  deed 
is  in  consideration  of  the  extension  of  its 
line  by  a  railroad  company  the  failure  after 
such  extension  to  maintain  as  good  a  train 
service  as  before  affords  no  groimd  for  can- 
cellation of  the  deed,  there  being  no  stipula- 
tion as  to  the  kind  of  service  to  be  rendered. 
Northrup  v.  Mollett,  35  S.  W.  268,  18  Ky.  L. 
Eep.  89. 

36.  Vicksburg,  etc.,  R.  Co.  r.  Ragsdale,  54 
Miss.  200. 

A  condition  in  a  deed  to  maintain  railroad 
crossings  mav  be  enforced  in  equity.  Aiken 
V.  Albany,  etc.,  R.  Co.,  26  Barb.  (N.  Y.)  289. 

37.  Stevens  v.  Pillsbury,  57  Vt.  205.  52 
Am.  Rep.  121. 

A  bill  will  lie  to  set  aside  a  deed  or  to  com- 
pel the  execution  of  a  trust  where  such  deed 
is  made  in  consideration  of  the  grantee's 
promise  to  manage  the  land  and  pay  off  the 
mortgages  and  the  agreement  is  not  fulfilled 
by  the  grantee.  Featherston  v.  Richardson, 
C8  Ga.  501. 

38.  Connecticut. — ■  Penfield  v.  Penfield,  41 
Conn.  474 ;  Peck  r.  Koyt,  39  Conn.  9. 

District  of  Columbia. —  Digging  v.  Dolierty, 
4  Mackey  172. 

Illinois. —  Cooper  v.  Gum,  152  111.  471,  30 
N.  E.  267 ;  Kusch  v.  Kusch,  143  111.  353,  32 
N.  E.  267;  Mamero  v.  Ilenschel,  20  111.  App. 
346  [a/firmcd  in  120  111.  600,  12  N.  E.  203]. 

I  OHM. —  I'atterson  v.  Patterson,  81  Iowa 
€26,  47  N.  W.  768. 

KcnliicJcy. —  Hecdor  v.  Reedor,  89  Ky.  529, 
12  8.  W.  i063,  1  1  Ky.  L.  Rep.  731;  Jenkins 
V.  Jenkins,  3  T.  B.  Mod.  327. 

Michi(j<iri. —  Rexford  Schoficld,  101  Mich. 
480,  59 'N.  VV.  837;  StuyvoHunt  r.  Wilcox,  92 
Mich.  228,  52  N.  W.  017;  Dodge  v.  Dodge,  92 
Midi.  100,  52  N.  W.  2!)6.  But  soe  Storrs  v. 
Storrs,  58  Mich.  55,  24  N.  W.  654. 

[V,  E,  6.  C.  (l)] 


07iio.— Reid  v.  Burns,  13  Ohio  St.  49. 

West  Virginia. —  W'ilfong  v.  Johnson,  41 
W.  Va.  283,  23  S.  E.  730. 

Wisconsin. —  Gloeke  v.  Glocke,  113  Wis. 
303,  89  N.  W.  118;  Blake  v.  Blake,  56  Wis. 
392,  14  N.  W.  173;  Bogie  v.  Bogie,  41  Wis. 
209. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  528. 

An  absolute  unconditional  deed  cannot  be 
rescinded  on  the  ground  of  a  subsequent  fail- 
ure of  the  grantee  to  furnish  life  support 
which  is  the  expressed  consideration.  Mayer 
V.  Swift,  73  Tex.  367,  11  S.  W.  378. 

Violation  of  contemporaneous  oral  agree- 
ment is  no  ground  for  canceling  a  deed  made 
in  consideration  that  the  grantee  furnish  the 
grantor  a  home.  Herriek  v.  Starkweather,  54 
Hun  (N.  Y.)  532,  8  N.  Y.  Suppl.  145. 

39.  Glocke  v.  Glocke,  113  Wis.  303,  89 
N.  W.  118. 

40.  Morgan  i:  Loomi.s,  78  Wis.  594,  48 
N.  W.  109. 

41.  Richter  v.  Riehter,  111  Ind.  456,  12 
N.  E.  698;  Smith  v.  Smith,  23  Wis.  176,  99 
Am.  Dec.  153. 

42.  Neimeyer  v.  Knight,  98  111.  222,  hold- 
ing that  if  the  oi-iginal  grantee  makes  pay- 
ment, on  his  grantee's  failure  to  comply  with 
the  condition  for  support,  the  former  is  en- 
titled in  equity  to  have  the  amount  paid 
charged  on  the  latter's  land. 

Even  though  performance  is  secured  by 
bond  and  mortgage  the  grantors'  remedy  is 
not  thereby  restricted,  but  equity  will  regard 
the  condition  as  a  condition  subsequent,  a 
breach  of  which  will  cause  a  reversion  of  the 
title.  Wanner  v.  Wanner,  115  Wis.  191,  91 
N.  W.  671. 

Where  a  mother  deeds  a  house  to  her 
daughter  in  consideration  of  a  home  for  life, 
and  the  daughter  performs  her  obligations  till 
her  death,  wh(>n  the  property  descends  to  her 
infant  cliildrcMi,  and  lier  husband  compels  the 
mother  to  abandon  tlio  house,  equity  will  not 
rescind  the  deed,  but  through  a  receiver  will 
adniinistcr  (he  ])roporiy  for  the  benefit  of  the 
cliildren,  subject  io  the  riglit  of  tlie  mother 
for  su])port  iliorefrom.  Keister  r.  Cubine, 
(Va.  1903)  45  K.  K.  285. 

43.  Wanipler  v.  Wampler,  30  Gratt.  (Va.) 
454. 
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(in)  From  Forfeiture.  Equity  may  relieve  from  the  forfeiture  of  conditions 
in  a  deed,  as  in  case  of  other  penalties,  and  will  adapt  the  relief  to  the  nature  of 
the  case.'^' 

d.  Reentry  —  (i)  RlQilT  to  Reenter.  The  grantor  may  elect  to  reenter  for 
breach  or  non-performance  of  the  conditions  annexed  to  his  deed.*^ 

(ii)  Necessity.  Upon  the  breach  or  non-performance  of  a  condition  annexed 
to  the  gi'ant  of  a  freehold  estate,  the  title  conveyed  is  not  void  but  is  only  voidable 
by  the  act  of  the  grantor  or  his  heir,  who  must  take  advantage  of  the  condition 
and  repossess  himself  of  the  estate  by  actual  reentry,  or  hy  some  act  equivalent 
thereto  and  manifesting  an  intent  to  terminate  the  estate.'"'  This  rule  applies 
even  though  the  land  is  expressly  conditioned  to  revert  upon  breach  or  non-per- 
formance of  the  condition.*'    But  ejectment  may  be  maintained  without  previous 


44.  Bethlehem  v.  Aniiis,  40  N.  H.  34,  77 
Am.  Dec.  700.  See  also  Bliss  v.  Bradford,  1 
Gray  (Mass.)  407  (where  a  trustee  was  ap- 
pointed without  examining  whether  the  land 
had  been  forfeited  by  misappropriation )  ; 
Donnelly  v.  Eastes,  94  Wis.  390,  69  N.  W. 
157. 

Where  the  condition  is  to  secure  the  pay- 
ment of  money,  or  the  performance  of  an 
obligation  the  breach  of  which  can  be  fairly 
measured  in  money,  the  particular  thing  to 
be  done  or  the  particular  time  of  doing  it  not 
being  made  essential  and  of  the  very  essence 
of  the  contract,  a  court  of  equity  by  an 
arbitrary  rule  of  construction  may  hold  that 
the  23iii"ties  did  not  intend  the  full  force  of 
their  language,  but  intended  the  condition  to 
stand  as  security  for  the  performance  of  the 
obligation  or  the  payment  of  an  equivalent  in 
money,  especially  where  the  person  seeking 
the  benefit  thereof  is  not  guilty  of  having  wil- 
fully or  inexcusably  violated  his  obligations. 
Maginnis  v.  Knickerbocker  Ice  Co.,  112  Wis. 
385,  88  N.  W.  300. 

45.  Aiken  i:  Albany,  etc.,  R.  Co.,  26  Barb. 
(N.  Y.)  289;  Stuyvesant  v.  New  York,  11 
Paige  (N.  Y. )  414.  See  also  Wartenby  v. 
Moran,  3  Call  (Va.;  491. 

A  forfeiture  may  be  availed  of  by  the 
grantor  or  his  heirs  even  though  there  is  no 
clause  resei'ving  a  right  of  reentry.  Adams 
V.  Ore  Knob  Copper  Co.,  7  Fed.  634,  4  Hughes 
589. 

46.  Connecticut. —  Lewis  Lewis,  74  Conn. 
630,  51  Atl.  854,  92  Am.  St.  Rep.  240 ;  Warner 
V.  Bennett,  31  Conn.  468  ;  Bowen  v.  Bowen,  18 
Conn.  535;  Chalker  r.  Chalker,  1  Conn.  79,  6 
Am.  Dec.  206. 

Illinois. —  Board  of  Edvication  v.  Normal 
First  Baptist  Church,  63  111.  204. 

Indiana. —  Preston  v.  Bosworth,  153  Ind. 
458,  55  N.  E.  224,  74  Am.  St.  Rep.  313; 
Clark  r.  Holton,  57  Ind.  564;  Thompson  v. 
Thompson.  9  Ind.  323,  68  Am.  Dec.  638; 
Cross  r.  Carson,  8  Blackf.  138,  44  Am.  Dec. 
742:  Van  Horn  i\  Mercer,  29  Ind.  App.  277, 
64  N.  E.  531. 

loica. —  Bonniwell  r.  Madison,  107  Iowa  85, 
77  N.  W.  530. 

Maine. —  Osgood  i;.  Abbott,  58  Me.  73 ; 
Tallman  v.  Snow,  35  Me.  342. 

Maryland. —  Chesapeake,  etc..  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  1. 

Massachusetts. —  Hubbard  v.  Hubbard,  97 


Mass.  188,  93  Am.  Dec.  75;  Thompson  v. 
Bright,  1  Cush.  420. 

Michigan. —  Morris  v.  Hoyt._  11  Mich.  9. 

Minnesota. —  Little  Falls  Water-Power  Co. 
V.  Mahan,  69  Minn.  253,  72  N.  W.  69  [citing 
Minneapolis,  etc.,  R.  Co.  v.  Duluth,  etc.,  R. 
Co.,  45  Minn.  104,  47  N.  W.  464]. 

Mississijjpi. —  Memphis,    etc.,    R.  Co. 
Neighbors,  51  Miss.  412. 

Missouri. —  Missouri  Plistorical  Soc.  v. 
Academy  of  Science,  94  Mo.  459,  8  S.  W.  346 ; 
Adams  c.  Lindell,  72  Mo.  198  [affirming  5 
Mo.  App.  197]. 

Neio  Hampshire. — Rollins  v.  Riley,  44  N.  H. 
9;  Sperry  v.  Sperry,  8  N.  H.  477;  Spear  v. 
Fuller,  8  N.  H.  174,  28  Am.  Dec.  391;  Willard 
r.  Henry,  i:.  N.  H.  120. 

New  York. —  Vail  i\  Long  Island  R.  Co., 
106  N.  Y.  283,  12  N.  E.  607,  60  Am.  Rep.  449. 
Compare  People  v.  Brown,  1  Cai.  416. 

Slouth  Carolina. — Kibler  v.  Luther,  18  S.  C. 
606. 

United  States. —  See  Atkins  v.  Ore  Knob 
Copper  Co.,  7  Fed.  634,  4  Hughes  589. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  529. 

If  condition  be  followed  by  limitation  over 
it  is  a  conditional  limitation  and  takes  effect 
without  any  entry  or  claim  and  no  act  is 
necessary  to  vest  estate  in  the  party  to  whom 
it  is  limited.  Stearns  v.  Godfrey,  16  Me. 
158. 

No  actual  entry  is  necessary  to  forfeit  con- 
tingent rights  which  require  no  livery  of 
seizin  to  create  them  (Kenner  v.  American 
Contract  Co.,  9  Bush  ( Ky. )  202 ) ,  nor  is 
ceremony  of  reentry  necessary  to  forfeiture 
(Branch  v.  Wesleyan  Cemetery  Directors,  11 
Ohio  Dec.  (Reprint)  809,  29  Cine.  L.  Bui. 
398). 

47.  Chalker  v.  Chalker,  1  Conn.  79,  6  Am. 
Dec.  206;  Osgood  v.  Abbott,  58  Me.  73;  Phelps 
r.  Chesson,  34  N.  C.  194;  Adams  c.  Ore  Knob 
Copper  Co.,  7  Fed.  634,  4  Hughes  589.  But 
see  Cowell  v.  Colorado  Springs  Co.,  100  U.  S. 
55,  25  L.  ed.  547  [affirming  3  Colo.  82]. 

Rule  applies  even  though  it  is  provided  that 
on  breach  the  grantees  shall  forfeit  the  right 
conveyed  therein  on  the  grantors  paying  to 
them  the  appraised  value  of  the  buildings 
standing  on  the  land  conveyed.  Warner  IK 
Bennett,  31  Conn.  468. 

But  covenant  to  reconvey  relieves  from  rule 
requiring  reentry.  Baker  v.  St.  Louis,  75  Mo. 
671  [affirming  7  Mo.  App.  429]. 
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entry,  deinaud,  or  notice/^  And  rwintiy  is  unnecessary  wliere  tlje  graii1/jr 
or  his  heirs  retain  possession/''  but  sucli  ])artj  must  manifest  an  intent  to  Ijold 
possession. 

(ill)  Denial.  A  mere  constructive  possession  of  the  grantee,  such  as  accom- 
panies the  legal  title,  ought  not  to  he  deemed  a  denial  of  the  grantor's  right  to 
enter.  Some  act  must  be  done  by  the  grantee  which  is  tantamount  to  his 
disavowal  of  his  obligation  to  perform  the  condition.^' 

(iv)  Time.  If  a  time  is  fixed  for  ])erforminga  condition  subsequent  an  entry 
should  not  be  made  before  the  expiration  thereof.''^  And  if  it  be  expressly  j;ro- 
vided  that  entry  may  be  made  within  a  &j)ecified  time  after  breach  and  notice 
given,  such  time  will  run  from  the  giving  of  anew  notice  where  the  breach  still 
continues.^^  But  if  one  lias  dispensed  with  the  condition  he  cannot  afterward 
enter  for  a  subsequent  breach.^* 

(v)  Sufficiency.  An  entry  to  be  sufficient  must  l>e  such  a  notorious  and 
unequivocal  act  as  demonstrates  the  intention  of  the  grantor  to  terminate  the 
previous  estate.^^    It  must  also  be  made  expressly  for  that  purpose.^^ 

(vi)  Effect.  Upon  entry  or  claim  of  breach  of  a  condition  subsequent  the 
grantor  or  his  heirs  become  seized  of  the  estate  had  at  the  time  of  making  the 


48.  Kansas. —  Ritchie  v.  Kansas,  etc.,  E. 
Co.,  55  Kan.  36,  39  Pac.  718. 

Minnesota. —  Sioux  City,  etc.,  R.  Co.  •/;. 
Davis,  49  Minn.  308,  51  N.  W.  907;  Sioux 
Citj^  etc.,  R.  Co.  V.  Singer,  49  Minn.  301,  51 
N.  W.  905,  32  Am.  St.  Rep.  554,  15  L.  R.  A. 
751. 

New  Yorfc.— Plumb  v.  Tubbs,  41  N.  Y. 
442. 

West  Virginia. —  Martin  v.  Ohio  River  Co., 
37  W.  Va.  349,  16  S.  E.  589. 

United  States. — Cowell  i;.  Colorado  Springs 
Co.,  100  U.  S.  55,  25  L.  ed.  547  [affirming  3 
Colo.  82] ;  Union  Pac.  R.  Co.  v.  Cook,  98  Fed. 
281,  39  C.  C.  A.  86. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  529. 

49.  Richter  v.  Richter,  111  Ind.  450,  12 
N.  E.  698 ;  Thompson  v.  Thompson.  9  Ind. 
323,  68  Am.  Dec.  638;  Lincoln,  etc..  Bank  v. 
Drummond,  5  Mass.  321;  Hamilton  v.  Elliott, 
5  Serg.  &  R.  (Pa.)  375;  Adams  v.  Ore  Knob 
Copper  Co.,  7  Fed.  634,  4  Hughes  589. 

Trespass  quare  clausum  tregit  lies  without 
previous  reentry  where  the  grantor  is  in  pos- 
session.   Rollins  V.  Riley,  44  N.  H.  9. 

Where  the  grantor  retains  possession  no 
formal  act  of  entry  is  necessary  to  enable  him 
to  avail  himself  of  his  right  to  have  dam- 
ages assessed  on  breach  or  non-performance 
of  the  condition.  Taylor  V.  Cedar  Rapids, 
etc.,  R.  Co.,  25  Iowa  371. 

50.  Hubbard  v.  Hubbard,  97  Mass.  188,  93 
Am.  Dec.  75. 

51.  Union  Pac.  R.  Co.  r.  Cook,  98  Fed.  281, 
39  C.  G.  A.  80. 

53.  Elkhart  Car  Works  Co.  v.  Ellis,  113 
Ind.  2ir),  15  N.  E.  240. 

A  suit  in  ejectment  will  be  premature, 
wheic  then;  is  no  restriction  or  condition  that 
couhl  aflcct  the  bargain  or  the  gi-antcc'.s  con- 
duct ))eforc  the  giving  of  the  deed,  and  the 
deed  has  not  been  delivered.  Jump  River 
Lumber  Co.  v.  Moore,  70  Wis.  173,  35  N.  W. 
300. 

53.  OilliH  v.  Bailov,  21  N.  H.  149. 

54.  Dickty  r.  Mc'Oullough,  2  Watts  &  S. 
(Pa.)  88. 
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55.  O'Brien  r.  Doe,  6  Ala.  787. 

Entry  is  sufficient  where,  money  being 
unpaid  according  to  condition,  the  grantor 
notifies  the  grantee  that  the  condition  in 
broken  and  orders  him  to  quit  the  premises 
(Frost  V.  Butler,  7  Me.  225,  22  Am.  Dec. 
199)  ;  or  where  the  grantor  went  on  the  land 
with  two  witnesses  and  there  notified  the 
grantee  that  possession  would  be  taken  for 
the  breach  (Jenks  v.  Walton,  64  Me.  97.  See 
also  Rowell  v.  Jewett,  69  Me.  293).  In  the 
case  of  a  private  grant  an  entry  by  the  gran- 
tor, or  any  act  equivalent  thereto  showing  a 
purpose  to  take  advantage  of  the  breach  of 
the  condition  subsequent,  and  to  reclaim  the 
estate  forfeited  by  such  breach,  is  all  that  is 
required.  Schlesinger  v.  Kansas  City,  etc., 
R.  Co.,  152  U.  S.  444,  14  S.  Ct.  647,  38  L.  ed. 
507  [affirming  39  Fed.  741], 

Entry  insufBcient. —  Entry  on  lots  on  one 
side  of  the  street  is  not  an  entry  on  lots  on 
the  other  side.  O'Brien  v.  Doe,  6  Ala.  787. 
So  where  A  conveys  to  B  an  estate  on  con- 
dition, and  at  the  same  time  B  mortgages  to 
A,  who  on  the  non-payment  of  the  mortgage 
debt  at  maturity  enters  for  foreclosure,  and 
while  so  in  possession  a  breach  of  condition 
in  the  deed  to  B  occurs,  this  is  not  sufficient 
without  further  notice  to  absolutely  divest 
B's  estate.  Stone  v.  Ellis,  9  Cush.  (Mass.) 
95.  Nor  is  the  turning  of  cattle  on  the  land 
while  unimproved  and  uninclosed  and  using 
the  land  as  a  means  of  access  to  adjoining 
land  such  an  entry  as  will  revest  the  estate. 
Guild  ?'.  Richards,  10  Gray  (Mass.)  309. 
Again  it  is  not  sufficient  for  the  grantor  to 
obtain  a  surre])titious  attornment  from  the 
tenant  of  the  grantee;  and  to  induce  such 
tenant  to  accept  a  lease  from  him.  Missouri 
Historical  Soc.  r.  Academy  of  Science,  94  Mo. 
459.  8  S.  W.  346. 

Entry  is  not  invalid  for  want  of  notice  to 
the  grantee.  Langley  r.  Chajiin,  134  Mass. 
82. 

The  presence  of  a  witness  is  not  necessary 
Dngan  v.  'Hiomas.  79  Me.  221,  9  Att.  354. 

56.  Bovven  r.  Bowen,  18  Conn.  535. 
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grant  upon  condition,  freed  from  any  subsequent  lien,  encumbrance,  or  limi- 
tation.^'^ And  one  who  reenters  for  breach  of  a  condition  may  invoke  judicial 
remedies  relying  generally  npon  his  title  to  the  same  as  if  no  disturbance  thei-eof 
had  occurred  by  reason  of  the  grant  on  condition. 

e.  Demand  Fop  Performanee  op  Notice  of  Fopfeitiipe.  As  a  general  rule  no 
demand  for  performance  of  a  condition  subsequent  is  necessary.^^  If,  however, 
there  is  an  evident  waiver  of  performance  by  the  immediate  grantor  of  the  party 
seeking  to  enforce  the  forfeiture,  a  demand  must  be  made  before  the  right  of 
reentry  exists.^  It  has  also  been  held  tliat  demand  for  performance  of  a  condi- 
tion subsequent  is  a  prerequisite  to  forfeiture  of  the  estate ;  or  it  must  be  made 
in  the  alternative  ;  or  a  reasonable  notice  must  be  given  or  a  request  made  to 
the  grantee.*^  A  demand  may  also  be  equivalent  to  entry  and  it  may  limit 
the  time  up  to  which  damages  may  be  recovered. 

f.  Damages,  Rents  and  Ppofits,  and  Value  of  Use.  If  plaintiff  in  an  action  for 
possession  has  a  judgment  of  title  in  him,  the  damages  incidental  under  his  demand 
for  continuing  to  hold  the  realty  after  the  bringing  of  the  action  to  the  time  of 
trial,  include  the  rents  and  profits  and  value  of  the  use  and  occupation  of  the 
land.''^ 

7.  Restrictions  as  to  Use  of  Property  —  a.  Genepally.  A,  restriction  should 
be  expressed  in  clear  and  certain  terms  in  the  deed,  or  it  should  contain  a  promise, 


57.  Adams  v.  Ore  Knob  Copper  Co.,  7  Fed. 
634,  4  Hughes  589. 

Upon  breach  of  the  condition  the  estate  re- 
verts as  a  legal  right,  and  if  the  grantor 
enters  to  claim  a  forfeiture  the  estate  reverts 
to  all  intents  and  purposes.  Rowell  v.  Jevvett, 
71  Me.  408.  If  it  is  stipulated  that  the  land 
shall  revert  upon  breach,  and  there  is  a 
breach  and  reentry  or  acts  done  equivalent 
thereto,  for  the  purpose  of  reclaiming  the 
land,  in  the  absence  of  any  equity  prevent- 
ing the  legal  effect  of  such  facts,  the  title  to 
sucli  propertj'  will  thereby  become  revested  in 
such  person  as  absolutely  as  it  was  before 
such  conveyance  was  made.  Maginnis 
Knickerbocker  Ice  Co.,  112  Wis.  385,  88 
jST.  W.  300.  And  the  grantor  on  reentry  for 
condition  becomes  seized  of  his  first  estate, 
and  thereby  avoids  all  intermediate  charges 
and  encumbrances.  Barker  v.  Cobb,  36  N.  H. 
344. 

58.  Magirmis  v.  Knickerbocker  Ice  Co.,  112 
Wis.  385,  88  N.  W.  300. 

After  reentry  by  the  grantor  for  condi- 
tion broken,  the  grantee  cannot  recover  rent 
from  the  grantor  except  under  an  express 
promise.    Bartlett  v.  Jones,  60  Me.  246. 

59.  Georgia  R.,  etc.,  Co.  v.  Macon,  86  Ga. 
585,  13  S.  E.  21 ;  Royal  v.  Aultman,  etc.,  Co., 
116  Ind.  424,  19  N.  E.  202,  2  L.  R.  A.  526; 
Ellis  V.  Elkhart  Car  Works  Co.,  97  Ind. 
247. 

If  the  condition  is  one  of  indemnity  to  an- 
other by  the  grantee  the  grantor  may,  upon 
its  non-performance  by  the  grantee,  satisfy 
the  indemnity  and  immediately,  without  a 
demand  on  the  latter  for  reimbursement,  en- 
ter on  the  land,  and  the  estate  thereupon 
vests  in  him  and  cannot  thereafter  be  divested 
by  a  tender  of  performance  by  the  grantee. 
Sanborn  v.  Woodman,  5  Cush.  (Mass.)  36. 

Where  the  grantee  abandons  the  land  with- 
out sufficient  excuse  and  without  offering  to 
perform  a  continuous  and  fixed  duty  which 
rested  upon  him,  no  demand  for  performance 


is  necessary  to  entitle  the  grantor  to  reenter. 
Richter  v.  Richter,  111  Ind.  456,  12  N.  E.  698. 

60.  Bonniwell  r.  Madison,  107  Iowa  85,  77 
N.  W.  530. 

61.  Risley  v.  McNiece,  71  Ind.  434.  See 
also  Preston  v.  Bosworth,  153  Ind.  458,  55 
N.  E.  224,  74  Am.  St.  Rep.  313;  Cory  v. 
Cory,  86  Ind.  567;  Schuff  v.  Ransom,  79 
Ind.  458. 

Demand  is  insufficient  if  made  on  the 
grantee  after  a  sheriff''s  sale  of  his  interest, 
which  is  followed  by  a  deed  from  the  sheriff, 
the  deed  taking  effect  as  of  the  date  of  the 
sale.    Cory  v.  Cory,  86  Ind.  567.  ' 

62.  There  must  be  a  demand  for  possession 
or  reentry  (Van  Horn  v.  Mercer,  (Ind.  App. 
1902)  64  N.  E.  531)  ;  or  the  grantor  must 
enter  or  claim  for  condition  broken  before 
he  can  maintain  a  writ  of  entry  (Sperry  i. 
Sperry,  8  N.  H.  477).  Nor  can  the  grantor 
sue  for  the  land  unless  he  has  made  claim 
if  entry  was  impossible.  Kibler  v.  Luther,  18 
S.  C.  606. 

63.  Merrifield  v.  Cobleigh,  4  Cush.  (Mass.) 
178. 

64.  Clark  v.  Holton,  57  Ind.  564,  holding 
that  a  demand  for  possession  is  equivalent  to 
entry  in  so  far  as  that  is  essential  as  a  con- 
dition precedent  to  an  action  for  possession 
because  of  an  alleged  breach  of  a  condition 
subsequent. 

Exception  to  rule. —  Although  a  demand 
such  as  the  law  requires  for  possession  is 
equivalent  to  a  reentry,  yet  where  the  time 
for  performance  is  limited  and  made  of  the 
essence  of  the  contract,  and  there  is  thei-e- 
fore  nothing  to  be  determined  by  the  demand 
and  all  is  determined  by  the  lapse  of  time  and 
a  failure  to  perform,  a  demand  for  perform- 
ance can  subserve  no  useful  purpose.  Ellis 
V.  Elkhart  Car  Works  Co.,  97  Ind.  247. 

65.  Little  Falls  Water-Power  Co.  v.  Ma- 
han,  69  Minn.  253,  72  N.  W.  69. 

66.  Union  College  v.  New  York,  65  N.  Y. 
App.  Div.  553,  73  N.  Y.  Suppl.  51. 
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agreement,  or  undertaking  on  the  grantee's  part,  or  it  should  contain  such  terms 
as  liave  a  certain  legal  operation  from  which  a  covenant  would  necessarily  arise/'' 
And  where  an  agreement  limiting  the  nse  of  granted  premises  is  a  covenant  and 
not  a  condition  its  violation  creates  no  forfeiture.''** 

b.  Validity.  Negative  easements  or  conditions,  or  limitations  restricting  the 
use  of  property,  if  not  unlawful  in  character,  will  be  upheld.'''''  Ijut  restrictions 
on  the  use  of  real  estate,  where  not  for  the  benefit  of  some  individual  or  of  the 
public,  are  contrary  to  public  policy  and  void.™ 

c.  Equitable  Easement  or  Servitude.  If  a  restriction  and  limitation  upon  the 
use  and  enjoyment  of  a  certain  portion  of  the  premises  granted  is  intended  for 
the  benefit  of  other  lots,  it  creates  to  the  extent  of  such  restriction  an  implied 
equitable  servitude  on  the  lot  granted  in  favor  of  the  other  lots  and  the  equitable 
easement  attaches  to  each  and  every  lot  so  conveyed,  so  that  the  equitable  rights 
and  burdens  of  each  lot  are  mutual  and  reciprocal.''^ 

d.  Construction.  In  construing  covenants  or  restrictions  as  to  the  use  of 
pro])erty  the  circumstances  and  conditions  surrounding  the  parties  and  property 
must  be  considered  as  well  as  the  manifest  objects  of  the  grant  or  restriction.''^ 
So  the  intent  of  the  parties  and  the  object  of  the  deed  or  restriction  should  govern, 
giving  the  instrument  a  just  and  fair  interpretation.''^  If  enough  appears  in  the 
deed  1;o  show  the  grantor's  general  intent  that  the  deeds  should  contain  restrictions 


67.  Gilmose  v.  Times  Pub.  Co.,  18  Pa. 
Super.  Ct.  363. 

If  the  proviso  is  that  buildings  shall  be 
erected  speedily  according  to  a  design  ap- 
proved by  the  grantor  and  a  building  so 
erected  is  destroyed  and  the  owner  desires  to 
rebuild  it  is  not  necessary  to  submit  new 
plans  or  to  follow  the  original  plans  in  all 
their  details,  but  the  new  building  should  be 
equal  or  superior  to  the  former  in  size,  ma- 
terials, and  appearance,  and  not  violate  any 
express  requirements  of  the  grantor  in  ap- 
proving the  original  plans.  Devries  v.  Cone, 
82  Md.  186,  34  Atl.  822. 

If  the  restriction  is  not  to  be  obligatory  if 
the  grantor,  his  heirs  or  assigns,  sell  other 
land  in  the  same  locality  without  such  re- 
strictions, a  sale  by  another  grantee  of  the 
common  grantor  without  the  restriction  is 
not  a  sale  within  the  exception.  Plumb  v. 
Tubbs,  41  N.  Y.  442. 

68.  Graves  v.  Deterling,  3  N.  Y.  St.  128 
[affirmed  in  120  N.  Y.  447,  24  N.  E.  655]. 

69.  Duncan  v.  Central  Pass.  R.  Co.,  85 
Ky.  525,  4  S.  W.  228,  9  Ky.  L.  Rep.  92. 

Restrictions  as  to  a  building  line  are  valid. 
Russell  V.  Harpel,  20  Ohio  Cir.  Ct.  127,  10 
Ohio  Cir.  Dec.  732. 

70.  Mitchell  v.  Leavitt,  30  Conn.  587. 

71.  Eckhart  i'.  Irons,  128  111.  568,  20  N.  E. 
687. 

A  restriction  as  to  the  class  of  buildings 

to  be  erected  does  not  create  a  servitude  in 
favoi-  of  anotlier  lot  which  liad  been  pre- 
viously conveyed  to  anotlier  and  on  which  he 
then  lield  a  mortgage  as  security  for  the  pur- 
chase-money. Tibbetts  f.  Tibbetts,  60  N.  II. 
360,  20  At).  979. 

Where  a  limitation  creates  a  servitude  in 
l.lie  nature  of  mi  exception  or  reservation  1o 
the  granior  of  an  ine()r])oroal  rigiit  in  the 
land  for  tlie  liencflt  of  adjoining  prop(>rty, 
Hucli  ligiit  will  be  in  tlu;  nature  of  an  equi- 
table (iasement  ai)purtenant  to  such  adjoin- 
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ing  land.  Tinker  v.  Forbes,  136  111.  221,  26 
N.  E.  503. 

72.  Hawes  v.  Favor,  161  111.  440,  43  N.  E. 
1076.  See  also  Meigs  v.  Lewis,  164  Pa.  St. 
597,  30  Atl.  505. 

In  determining  whether  the  easement  cre- 
ated by  a  building  restriction  is  a  personal 
right  of  the  grantor,  or  is  appurtenant  to  his 
other  land,  the  situation  of  the  premises  rela- 
tively to  his  other  land  is  to  be  considered. 
Peek  V.  Conway,  119  Mass.  546. 

A  restriction  as  to  the  cost  of  a  building 
applies  to  all  the  buildings,  and  the  fact  that 
one  has  been  erected  at  a  greater  cost  than 
that  specified  does  not  authorize  the  erection 
of  another  at  a  cost  less  than  that  stipu- 
lated. Isham  V.  Matchett,  18  Ohio  Cir.  Ct. 
338. 

73.  Hobson  v.  Cartwright,  93  Ky.  368,  20 
S.  W.  281,  14  Ky.  L.  Rep.  293;  Summers  v. 
Beeler,  90  Md.  474,  45  Atl.  19,  48  L.  R.  A. 
54.  See  also  Quatman  v.  McCray,  128  Cal. 
285,  60  Pac.  855. 

Limitation  of  distance  within  which  a  rail- 
road can  be  constructed  "  from  the  east  line 
of  my  grist-mill "  will  refer  to  a  distance 
computed  from  the  east  line  of  an  easterly 
mill,  where  the  grantor  owns  two  mills,  and 
by  construing  the  term  "grist-mill"  it  will 
be  applicable  to  either  one  of  the  two. 
Hutchinson  v.  Chicago,  etc.,  R.  Co.,  37  Wis. 
582. 

Prohibition  of  offensive  or  dangerous  trade 
or  business  does  not  prevent  the  grantee  from 
constructing  a  temporary  railroad  over  land, 
although  the  use  contemplated  thereby  may 
be  a  nuisance.  Bohnsack  r.  McDonald,  26 
Misc.  (N.  Y.)  493,  50  N.  Y.  Suppl.  347.  So 
a  pi'ohibition  of  "  nau.seous  or  offensive 
trade  "  or  of  a  purpose  "  which  shall  tend  to 
(lisliii'l)  ilie  quiet  or  comfort  of  the  neighbor- 
hood "  is  not  violated  by  the  sale  of  groceries 
Jiiid  ])rovisioiis.  Tohev  r.  Moore,  130  Mass. 
448. 
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in  favor  of  different  lots  against  certain  uses  of  the  premises  it  is  immaterial  that 
such  restrictions  are  differently  expressed  in  different  deeds.™  The  constrnction 
will  also  be  most  favorable  to  the  grantee."  ISTor  will  a  restriction  be  enlarged  or 
extended  by  construction.'''  Again  a  clause  will  be  construed  in  its  entirety  as  a 
limitation  upon  the  use  of  property  for  a  limited  period  of  time,  if  by  such  con- 
struction all  the  clauses  of  the  instrument  may  bo  made  consistent.''' 

e.  Persons  Bound.  When  it  appears  by  a  fair  interpretation  of  the  words  of  a 
grant  that  it  was  the  intent  of  the  parties  to  create  or  reserve  a  right,  in  the  nature 
of  a  servitude  or  easement  in  the  propertj^  granted,  for  the  benefit  of  other  land 
owned  by  the  grantor,  and  originally  forming  with  the  land  conveyed  one  parcel, 
such  right  will  be  deemed  appurtenant  to  the  land  of  the  grantor  and  binding  on 
that  conveyed  to  the  grantee,  and  the  right  and  burden  thus  created  will  respectively 
pass  to  and  be  binding  on  all  subsequent  grantees  of  the  respective  lots  of  land.''^ 
In  such  case  each  purchaser,  taking  a  deed  of  a  parcel  of  land  subject  to  an 
equitable  easement  or  servitude  in  other  lots  of  the  same  tract,  takes  the  estate 
burdened  witli  a  like  servitude  in  favor  of  all  the  lots.'^  So  a  perpetual  restric- 
tion under  a  recorded  deed  as  to  a  street  building  line  will  bind  purchasers  from 
the  grantee,  even  though  their  deeds  contain  no  reference  thereto,  since  such 
record  operates  as  a  constructive  notice  of  the  provisions  of  the  deed.^° 


74.  Bacon  v.  Sandberg,  179  Mass.  396,  CO 
N.  E.  936. 

75.  Glenn  v.  Davis,  35  Md.  208,  6  Am.  Rep. 
389. 

76.  Hawes  v.  Favor,  161  111.  440,  43  N.  E. 
1076;  McMurtry  v.  Phillips  Invest.  Co.,  103 
Ky.  308,  45  S.  W.  96,  19  Ky.  L.  Rep.  2021, 
40  L.  R.  A.  489;  Roberts  f.  Porter,  100  Ky. 
130,  37  S.  W.  485,  18  Ky.  L.  Rep.  650. 

Illustrations. —  A  right  which  is  not  per- 
sonal to  the  owners,  but  which  is  a  covenant 
running  with  the  hxnd,  cannot  be  extended  to 
objects  not  contemplated  and  which  do  not 
fall  within  tlie  original  design  of  the  parties. 
Jamison  v.  McCredy,  5  Watts  &  S.  (Pa.)  129. 
And  if  the  express  terms  of  a  conveyance  fix 
the  only  manner  in  which  the  principal  use 
for  which  property  is  lield  can  be  frustrated  or 
changed  to  other  uses  consistent  with  such 
principal  use,  it  can  be  diverted  only  in  the 
manner  specified.  Calvert  v.  Pewee  Valley, 
25  S.  W.  5,  15  Ky.  L.  Rep.  644.  So  in  the 
absence  of  a  clear  intent  to  the  contrary  a 
forfeiture  will  be  limited  to  the  lot  to  which 
the  building  restriction  applies  and  on  which 
the  act  is  done  constituting  the  forfeiture, 
even  though  the  lots  are  conveyed  by  one  deed 
and  adjoin  each  other  as  a  single  tract.  Quat- 
man  v.  MeCray,  128  Cal.  285,  60  Pac.  855. 
Again  if  a  restriction  is  limited  to  a  certain 
period  it  will  not  be  extended  in  futuro,  es- 
pecially when  such  extension  is  manifestly 
inconsistent  with  the  grant  and  with  the  evi- 
dent intention  of  the  parties.  Eckhart  v. 
Irons,  128  111.  568,  20  N.  E.  687. 

In  the  absence  of  express  prohibition  it 
will  not  be  inferred  that  the  grantor  agreed 
that  a  certain  space  adjoining  the  street  was 
to  be  kept  open  and  free  from  buildings. 
Bradley  v.  Wallcer,  138  N.  Y.  291,  33  N.  E. 
1079  [reversing  17  N.  Y.  Suppl.  383,  22  N.  Y. 
Civ.  Proe.  1]. 

77.  Eckhart  v.  Irons,  128  111.  568,  20  N.  E. 
687.  See  also  In  re  Welsh,  175  Mass.  68,  55 
N.  E.  1043. 

78.  Herrick  v.  Marshall,  66  Me.  435  idt- 


ing  Whitney  v.  Union  R.  Co.,  11  Gray  (Mass.) 
359,  71  Am.  Dec.  715];  Tobey  v.  Moore,  130 
Mass.  448. 

A  grantee  of  a  grantee  holding  under  a 
valid  restriction  is  bound  thereby,  even 
though  the  deed  to  the  subsequent  grantee 
contains  no  restriction.  Russell  v.  Harpel,  20 
Ohio  Cir.  Ct.  127,  10  Ohio  Cir.  Dec.  732. 
And  a  railroad  company  is  bound  as  pur- 
chaser of  a  right  of  way  from  the  original 
grantee.  Hayes  v.  Waverly,  etc.,  R.  Co.,  51 
N.  J.  Eq.  345,  27  Atl.  648. 

A  purchaser  who  has  accepted  a  deed  with 
restrictions  as  to  use  is  restrained  to  the  use 
prescribed  thereby.  Haskell  v.  Wright,  23 
N.  J.  Eq.  389. 

The  obligation  is  not  a  mere  personal  one 
to  the  grantor  where  a  grantee  takes  a  deed 
with  a  restriction  as  to  the  height  of  a  build- 
ing, but  the  duty  created  thereby  is  to  the 
owner  of  the  adjoining  premises  whoever  he 
may  be.  Clark  c.  Martin,  49  Pa.  St. 
289. 

United  States  is  not  obligated  by  restrict- 
ive conditions,  for  the  benefit  of  other  lot 
owners,  in  case  it  should  be  necessary  to  ap- 
propriate any  of  the  property  for  national 
defense  or  other  public  use.  U.  S.  v.  Certain 
Lands,  112  Fed.  622. 

79.  Eckhart  v.  Irons,  128  111.  568,  20  N.  E. 
687. 

A  restriction  dependent  upon  correlative 
obligations  obligates  both  the  grantee  and 
all  those  claiming  under  him.  Stines  v.  Dor- 
man,  25  Ohio  St.  580. 

The  purchasers  of  successive  parcels  of 
land  may  by  jjarol  so  contract  with  the 
owner  in  respect  to  a  building  line  as  to  affect 
the  remaining  parcels  with  an  equity  requir- 
ing an  occupation  under  like  restrictions  ac- 
cording to  the  general  plan  and  so  bind  a 
subsequent  purchaser  with  constructive  notice 
and  obligate  him  by  the  restriction.  Tall- 
madge  v.  East  River  Bank,  26  N.  Y.  105. 

80.  ToAvnsend's  Appeal,  68  Conn.  358,  36 
Atl.  815. 
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f.  Persons  Benefited.  In  case  an  equitaljlc  casement  is  imposed  upon  eacli 
and  all  tlic  parcels  of  land  sold  under  a  general  sclienie,  so  that  the  erpiital^le 
rights  and  burdens  are  mutual  and  reciprocal,  each  lot  owner  is  entitled  to  the 
enjoyment  of  the  easement.^'  A  building  restriction  may  also  be  imposed  by 
oral  agreement  and  mutual  conditional  deeds  between  all  the  ownei'S  of  land  for 
their  mutual  benefit  which  will  be  obligatoj'y  upon  each  and  all.**'^ 

g.  Naming  Person  Benefited.  When  a  negative  easement  is  created  Vjy  deed 
showing  clearly  the  character  of  the  act  which  the  grantee  is  to  abstain  from  doing 
and  identifying  the  lot  to  which  his  own  is  made  servient,  it  is  unnecessary  either 
to  name  the  person,  who  is  to  be  immediately  benelited  Ijy  the  clause,  or  to  insert 
words  of  limitation,  or  of  inheritance,  to  have  his  rights  pass  to  his  heirs  or  assigns, 
nor  are  such  words  necessary  to  enable  the  grantee  of  that  estate  with  its 
appurtenances  to  maintain  the  riglit  as  against  those  into  whose  hands  the  servient 
estate  may  fall.^'^ 

h.  Light  and  Air.  A  prohibition  as  to  a  building  line  does  not  preclude  the 
interruption  of  the  access  of  light  and  air  to  the  grantor's  wi'')'^.ows.^ 

i.  Height  of  Building.  If  parties  intend  to  prescribe  definite  and  fixed 
height  beyond  which  a  building  is  never  to  be  increased  it  should  be  so  plainly 
stated.^^  But  the  condition  and  character  o-  tne  property  at  che  time  of  the  grant, 
coupled  with  the  express  language  of  the  restriction,  uiay  oe  an  important  factor 
in  determining  the  height  of  the  erection."''' 

j.  Building  or  Street  Line.  A  restrict'  n\  as  lO  a  building  line  will  be  held  to 
intend  only  that  the  wall  of  the  building  ■-'■ouid  be  on  the  line  and  will  not  pro- 
hibit the  erection  of  a  stoop,  porch,  or  piacform  along  it  unless  they  project  an 
unreasonable  distance  as  compared  with  like  structures  or  unless  they  unreason- 
ably obstruct  light  and  a:r,^''  or  unless  they  are  in  violation  of  the  intent  of  the 


Grantees  with  notice  have  no  greater  rights 
than  their  grantor  had.  Anderson  v.  Row- 
land, 18  Tex.  Civ.  App.  460,  44  S.  W.  911. 
But  a  vendee  must  have  had  notice,  if  addi- 
tional restrictions  are  claimed,  or  he  will  not 
be  obligated.  Standard  Land,  etc.,  Co.  v. 
Schanz,  (N.  J.  Ch.  1901)  51  Atl.  620. 

A  town  is  not  perpetually  bound  to  an  ar- 
bitrary building  line  by  a  vote  and  deeds 
providing  that  all  buildings  shall  be  regular 
and  uniform.  Hamlen  v.  Keith,  171  Mass. 
77,  50  N.  E.  462. 

Where  the  proviso  is  a  covenant  running 
v/itli  the  land  and  the  restriction  is  appurte- 
nant to  the  land  it  is  not  in  the  power  of 
succeeding  grantors  of  a  servient  lot  to  vary 
the  restriction  without  the  consent  of  the 
owners  of  the  dominant  tenement.  Hanseil 
V.  Downing,  17  Pa.  Super.  Ct.  235. 

81.  Eckhart  v.  Irons,  128  111.  568,  20  N.  E. 
687. 

Grantees  of  platted  lots  under  a  common 
form  of  deed  with  like  restrictions  are  each 
entilled  to  the  benefit  thereof.  Hopkins  v. 
Smith,  102  Mass.  444,  38  N.  E.  1122. 

A  condition  in  a  deed  to  a  lot  sold  from 
a  larger  tract  as  to  the  buildings  to  be 
erected  thereon  inures  to  the  benefit  of  a 
subsequent  jjurchaser  from  the  grantor  of  an- 
other part  of  the  tract,  even  though  sueli 
purchaser  is  not  a  piii'ty  to  the  deed  in 
wliicli  llic  corid  it  ion  (ii'st  appeal's.  Roberts 
Porlci',  100  Ky.  130,  37  S.  W.  485,  18  Ky. 
L.  Rej).  050.  lJut  this  rule  does  not  apply 
wliere  the  (h'eds  ure  not  those  executed  by  a, 
coiniiion  grantor  lo  dilVerciit  purchasers  and 
made  imitnally  and  reciprocally  binding  upon 
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each,  and  the  subsequent  grantee  of  another 
part  of  the  tract  was  clearly  ignorant  of  the 
restrictions  imposed,  and  it  was  not  intended 
to  subject  any  one  of  the  lots  into  which  the 
parcel  might  be  subsequently  divided  to  a  i-e- 
striction  in  its  use  for  the  benefit  of  others 
of  such  lots,  and  the  language  used  does  not 
authorize  such  a  meaning  or  operation  of  the 
condition.  Graham  v.  Hite.  93  Ky.  474,  20 
S.  W.  506,  14  Ky.  L.  Rep.  502. 

82.  Parker  v.  iSTightingale,  6  Allen  (Mass.) 
341,  S3  Am.  Dec.  632. 

83.  Herrick  v.  Marshall,  66  Me.  435. 

84.  Atkins  v.  Bordman,  2  Mete.  (Mass.) 
457,  37  Am.  Dec.  100. 

But  an  entire  passageway  must  be  kept 
open  to  the  sky  where  such  is  the  substantial 
requirement  of  the  deed,  and  the  erection  of  a 
building  limiting  the  height  of  such  passage- 
way and  connecting  the  grantor's  buildings  on 
either  side  violates  the  restriction.  Schwoerer 
V.  Bovlston  Market  Assoc.,  99  Mass.  285. 

85.  ''Hobson  r.  Cartwright,  93  Ky.  308,  20 
S.  W.  281,  14  Ky.  L.  Rep.  293. 

If  the  restriction  limits  the  height  of  a 
building  if  in  a  particular  form,  there  is  no 
violation  of  such  restriction  by  erecting  a 
higliei'  building  not  in  the  specified  form. 
Smith  V.  Bradley,  154  Mass.  227,  28  N.  E.  14. 

86.  Meigs  v.  Lewis,  164  Pa.  St.  597,  30 
Atl.  505. 

A  restriction  as  to  the  height  of  buildings 
will  not  be  governed  by  a  limitation  as  lo 
time,  where  it  is  evidetit  that  the  latter  re- 
fees  only  (o  the  duration  of  the  use  and  occu- 
j)aiion.    Keening  r.  Ayling,  12(1  Mass.  404. 

87.  c;rahani  r.  Hite"  93  Ky.  474,  20  S.  W. 
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prohibition  and  the  deed.^^  The. term  "equidistant"  from  a  certain  line  does  not, 
however,  require  the  front  of  the  buildings  to  be  on  a  uniform  line.^^  And  if  a 
building  line  has  relation  to  a  street  it  means  the  then  existing  street  and  not  a 
street  as  altered  by  public  authority. But  the  enjoyment  of  the  property  accord- 
ing to  its  true  lines  will  no  longer  be  restricted,  where  it  is  the  evident  intent  and 
design  of  the  provision  that  whenever  the  grantee  should  hnd  it  necessary,  either 
by  reason  of  the  decaying  condition  of  his  house  or  its  unfitness  for  the'locality, 
to  erect  in  its  stead  a  more  substantial  structure  suitable  for  the  business  purposes 
of  that  part  of  the  city  he  might  do  so.^^ 

k.  Dwelling-House.  In  the  absence  of  an  intent  in  the  grant  that  only  segre- 
gated private  residences  may  be  erected,  flats  or  apartment  houses  can  be  built 
under  a  provision  restricting  the  use  of  the  property  to  residence  purposes  only.^^ 


50G,  14  Ky.  L.  Eep.  502.  See  also  Bacon  v. 
Sandberg,  '179  Mass.  396,  60  N.  E.  936.  And 
compare  Payson  v.  Burnham,  141  Mass.  547, 
6  N.  E.  708. 

Projections  or  erections  not  within  inhibi- 
tion.—  Where  deeds  provide  for  bay-windows 
and  circular  or  octagon  fronts,  and  restrict 
them  by  limiting  the  length  of  the  base  of 
their  trapezoids,  and  in  a  separate  provision 
allow  "  poi'ticoes  and  other  usual  projec- 
tions "  without  restriction,  and  for  a  long 
time  all  parties  have  assumed  that  it  was  not 
intended  to  prohibit  the  building  of  porticoes, 
etc.,  close  to  bay-windows,  and  octagon  and 
cii-cular  fronts,  it  will  be  neld  that  the  latter 
projections  may  be  built,  without  regard  to 
whether  the  base  of  their  trapezoids  overlap 
the  porticoes  and  other  usual  projections. 
Atty.-Gen.  v.  Algonquin  Club,  153  Mass.  447, 
27  N.  E.  2,  11  L.  R.  A.  500.  Nor  is  the  main- 
tenance of  a  porch  a  violation  of  a  restric- 
tion with  specifications  excluding  bay-win- 
dows, circular  or  octagon  fronts,  but  allowing 
the  usual  projections,  etc.  Atty.-Gen.  v. 
Ayer,  148  Mass.  584,  20  N.  E.  451.  So  the 
erection  of  a  brick  wall  six  feet  high  with  a 
coping  one  foot  high,  to  be  used  as  a  fence  or 
wall  on  the  line  of  the  street  is  not  a  viola- 
tion. Nowell  V.  Boston  Academy,  130  Mass. 
209.  And  the  erection  of  a  stoop  or  steps 
within  the  prohibited  distance  is  not  a  viola- 
tion of  the  restriction.  Kirkpatrick  v. 
Peshine,  24  N.  J.  Eq.  206. 

88.  Projections  or  erections  within  inhib- 
ited line  include  a  piazza  eight  feet  wide, 
inclosed  by  a  railing  and  having  a  roof  sup- 
ported by  posts  attached  to  the  house  and  ex- 
tending along  its  entire  front  (Reardon  V. 
Murphy,  163  Mass.  501,  40  N.  E.  854)  ;  a 
basement  story  surrounded  by  a  balcony 
within  the  space  prohibited,  even  though  such 
projections  were  usual  in  Europe ;  also  two 
or  more  bay-windows  close  together  so  that 
the  bases  of  their  respective  trapezoids  would, 
contrary  to  the  express  terms  of  the  deed, 
interlap,  and  the  length  of  the  base  of  each 
taken  together  would  be  greater,  while  the 
post  of  the  bases  of  each  which  did  not  over- 
lap would  be  less  than  the  distance  limited 
in  the  deed  (Atty.-Gen.  v.  Algonquin  Club, 
153  Mass.  447,  27 'N.  E.  2,  11  L.  E.  A.  500)  ; 
a  roof  extended  within  the  inhibited  line  so 
as  to  cover  a  piazza,  supported  by  posts 
within  said  line  and  to  contain  a  dormer 


window  by  which  a  room  in  the  second  story 
is  extended  beyond  the  line  (Bagnall  y. 
Davies,  140  Mass.  76,  2  N.  E.  786)  ;  a  rec- 
tangular addition  to  the  front  projecting  over 
the  line  and  a  building  in  the  rear  erected 
contrary  to  prohibitions  as  to  the  front  line 
and  the  erection  of  buildings  in  the  rear 
(Sanborn  v.  Rice,  129  Mass.  387)  ;  a  struc- 
ture within  the  reserved  space  three  and  one- 
half  feet  high,  extending  from  the  wall  of  the 
house  to  the  line  of  the  street,  the  top  of 
which  was  covered  with  turf,  and  the  interior 
used  for  coal-bins  (Atty.-Gen.  v.  Gardiner, 
117  Mass.  492)  ;  a  projection  of  the  whole 
front  wall,  except  less  than  two  feet  at  each 
end,  into  the  reserved  space,  in  the  form  of  a 
bay  running  up  the  whole  height  of  the  house, 
with  a  foundation,  roof,  and  windows,  al- 
though such  projections  had  been  usual  in  the 
city  for  some  years,  and  the  grantor  after- 
ward conveyed  lots  in  the  same  locality  al- 
lowing such  projections  (Linzee  r.  Mixer,  101 
Mass.  512)  ;  and  a  roofed  porch,  built  on 
brick  foundations  and  permanently  attached 
to  the  whole  front  width  of  the  house,  al- 
though uninclosed  (Ogontz  Land,  etc.,  Co.  v. 
Johnson,  168  Pa.  St.  178,  21  Atl.  1008  [re- 
versing 14  Pa.  Co.  Ct.  86] ) . 

Permitting  a  bay-window  does  not  permit 
an  extension  of  an  entire  building  formed 
over  the  reserved  space,  by  reason  of  a  change 
of  the  street  from  a  residence  to  a  business 
thoroughfare.  Vetter  v.  Flaherty,  4  Lack. 
Leg.  N.  (Pa.)  175. 

A  building  line  restriction  under  a  recorded 
deed  will  be  a  peipetual  one  where  such  is 
the  manifest  intent  evidenced  by  the  purpose 
for  which  the  provision  was  inserted,  the 
place  of  the  provision  in  the  deed,  the  natui-e 
of  the  restriction,  and  the  language  thereof 
read  in  connection  with  other  parts  of  the 
deed  coupled  with  the  notice  imported  by  the 
record.  Townsend's  Appeal,  68  Conn.  358,  oO 
Atl.  815. 

89.  .Smith  v.  Bradley,  154  Mass.  227,  28 
N.  E.  14. 

90.  Tobey  v.  Moore,  130  Mass.  448. 

91.  Glenn  v.  Davis,  35  Md.  208,  6  Am.  Rep. 
389. 

92.  McMurtry  v.  Phillips  Invest.  Co.,  103 
Ky.  308,  45  S.  W.  96,  19  Ky.  L.  Rep.  2021, 
40  L.  R.  A.  489.  See  also  Soun  v.  Heilberg, 
38  N.  Y.  App.  Div.  515,  56  N.  Y.  Suppl.  341, 
holding  that  where  the  intent  was  that  the 
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1.  Threatened  Violation.  Acts  must  not  be  attempted  wliicli  tlircaten  a  viola- 
tion of  a  limitation  in  the  nature  of  an  equitable  eabeujent  a|)purt<inarit  to  a/ijoin- 
ing  property,  unless  it  is  shown  that  such  acts  will  not  result  in  a  breacli  of  suclij 
limitation."'*  ' 

m.  Enforcement  —  (ij  Generally.  Building  restrictions  in  deeds  of  platted- 
lots  under  a  general  scheme  for  improvement  will  be  enforced  even  though  cer- 
tain lots  of  the  plot  liave  been  sold  without  such  restrictions.'^'* 

(ii)  Bt  and  Against  Whom  Enfoiwkable.  Restrictions  as  to  the  use  of 
property  may  be  enforced  by  the  original  pi'oprietors  who  have  an  interest  to  be 
prejudiced;'-"'  by  the  commonwealtli  against  one  of  its  gi-antees;'^  by  an  owner 
of  adjoining  premises  where  the  restriction  is  intended  for  his  benefit;"  by  each 
graT)tee  of  a  parcel,  who  is  entitled  to  the  benefit  of  the  provision,"^  or  tlie  owners 
of  other  lots  unfavorably  affected  by  a  violation  of  the  restrictions;^"  against  the 
grantee  or  his  assigns  with  notice;^  and  by  a  subsequent  purchaser  from  the 
grantee  with  notice,  imless  it  is  clear  that  the  remainder  of  the  tract  will  not  be 
damaged  by  a  violation  of  the  restriction.^  So  an  adjoining  lot  owner  who  is  a 
subsequent  purchaser  may  enforce  a  restriction  where  it  is  for  his  benefit  to  do 
so.^  If,  however,  a  building  restriction  is  inserted  to  prevent  an  obstruction  of 
the  grantor's  view,  it  is  personal  to  him  and  is  not  appurtenant  to  the  land  so  as 
to  entitle  his  grantee  to  enforce  the  same  against  others.* 


land  should  not  be  devoted  to  business  but 
only  for  residence  purposes  the  restriction 
does  not  preclude  the  erection  of  an  apart- 
ment-liouse. 

If  the  size  of  the  dwelling-house  is  limited 
as  to  the  number  of  families  the  restriction 
is  broken  by  the  erection  of  a  building  avail- 
able for  more  families,  even  though  its  owner 
intends  only  a  present  use  thereof  within  the 
terms  of  the  restriction.  Ivarson  v.  Mulvey, 
179  Mass.  141,  60  N.  E.  477. 

Provision  that  only  one  single  dwelling- 
house  be  erected  is  broken  by  the  erection  of 
one  building  consisting  of  several  tenements, 
each  intended  to  be  used  by  separate  fam- 
ilies. Gillis  r.  Bailev,  17  N.  H.  18,  21  N.  H. 
149. 

93.  Tinker  v.  Forbes,  130  111.  221,  26  N.  E. 
50.3. 

94.  Bacon  \\  Sandberg,  179  Mass.  396,  60 
N.  E.  936. 

It  is  not  necessary  that  like  restrictions 

be  inserted  in  every  deed  of  the  allotment  in 
order  to  enforce  the  same  where  such  re- 
striction limits  the  cost  of  buildings  to  be 
erected.  Isham  v.  Matchett,  18  Ohio  Cir.  Ct. 
338. 

95.  Vetter  v.  Flaherty,  4  Lack.  Leg.  N. 
(Pa.)  175. 

Grantor's  right  to  maintain  a  bill  may  de- 
pend upon  whether  tlie  restriction  was  im- 
posed as  part  of  a  general  plan.  Jeffries 
JofTries,  117  Mass.  184;  Dana  r.  Wontworth, 
111  Mass.  291.  See  also  llainos  v.  Einwach- 
ter,  (N.  J.  Oh.  1903)  55  Atl.  38. 

96.  Atty.-Oon.  v.  Gardiner,  117  Mass.  492. 
Only  the  state  can  object  to  the  erection 

of  a  monument  on  a  public  square  on  the 
ground  tliat  it  is  a  "building"  witliin  th.! 
meaning  of  a  condition  prohibiting  the  erec- 
tion of  l)uildingH  thereon.  Cincinnati  Soc.'n 
Appeal,  154  Pa.  St.  621,  20  Atl.  047,  20 
L.  W.  A.  323. 

97.  Olnrk  r.  Martin,  49  I'a.  St.  289.  Sec 
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also  Haralen  r.  Werner,  144  Mass.  396,  11 
N.  E.  684. 

98.  Hopkins  t.  Smith,  162  Mass.  444,  38 
N.  E.  1122. 

Each  grantee  under  a  geaeral  scheme  for 
the  benefit  of  all  the  land  may  enforce  the 
restriction  against  any  other  grantee  of  such 
parcel.    Tobey  v.  Moore,  130  Mass.  448. 

A  restrictive  clause  for  the  benefit  of  the 
original  grantor  in  his  enjoyment  of  adjacent 
land  can  be  insisted  on  by  his  grantees.  Ila\"- 
nor  V.  Lyon,  46  Hun  (N.  Y.)  227. 

99.  Vetter  r.  Flaherty,  4  Lack.  Leg.  X. 
(Pa.)  175. 

1.  Whitney  v.  Union  R.  Co.,  11  Gray 
(Mass.)  359,  71  Am.  Dec.  715. 

2.  Cornish  v.  Wiessman,  56  N.  J.  Eq.  610, 
35  Atl.  408. 

3.  Isham  x.  Matchett,  18  Ohio  Cir.  Ct.  338. 

Where  plaintiff  and  defendant  are  subse- 
quent grantees  under  conveyances  making  no 
reference  to  the  restrictions,  and  the  covenant 
is  not  one  for  the  benefit  of  plaintiff  or  his 
grantor,  but  only  for  the  benefit  of  the  origi- 
nal grantor  and  his  grantees,  plaintiff  cannot 
enforce  the  original  restriction  and  restrain 
defendant  from  violating  the  same.  Barnev 
V.  Everard,  32  Misc.  (N.  Y.)  648,  67  N.  Y. 
Suppl.  535. 

4.  Clapp  V.  Wilder,  176  Mass.  332,  57  N.  E. 
692,  50  L.  R.  A.  120. 

A  prior  purchaser  of  a  lot  from  the  original 
owner  of  the  tract  cannot  enforce  a  restric- 
tion imposed  by  the  latter  on  a.  lot  subse- 
quently conveyed,  unless  in  the  prior  deed 
there  was  a  grant  of  a  right  in  tlie  residue 
of  the  hind  retained  by  the  vendor,  or  a  stipu- 
lation tliat  the  restrictions  put  on  the  lot 
sold  by  tlie  prior  deed  sliould  also  be  imposed 
on  tlie  remaining  property  when  sales  slionld 
l)c  made  to  subseiiuont  purchasers,  or  otlier 
indications  tliat  all  the  lots  were  sold  as  part 
of  a  iniiforiii  building  scheme.  Roberts  v. 
Scull,  58  N.  .1.  Eq.  396,  43  Atl.  583. 
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(ill)  ly Equity.  Equity  lias  power  to  enforce  valid  restrictions,  as  to  bnild- 
ings  or  concerning  the  use  of  the  property,  in  favor  of  those  entitled  to  the  benefit 
thereof  and  will  prevent  a  violation  of  the  same  in  a  proper  ease  by  injunction  or 
other  adequate  relief.^  Dependent  correlative  restrictions,"  and  provisions  which 
are  vahd  restrictions  may  be  enforced  in  equity,  although  unlimited  as  to  time.'' 
Equity  will  not,  however,  as  a  rule,  enforce  a  restriction,  where,  by  the  acts  of 
the  grantor  or  of  those  who  derived  title  under  him,  the  property,  and  that  in  the 
vicinage,  has  so  changed  its  character  and  environment  and  in  the  uses  to  which  it 
may  be  put^  as  to  make  it  unfit  or  unprofitable  for  use  if  the  restriction  be 
enforced,  or  where  to  grant  the  relief  would  be  a  great  hardship  upon  the  owner 
and  of  no  benelit  to  complainant,  or  where  complainant  has  waived  or  abandoned 
the  restriction.^ 


If  deeds  containing  building-line  restric- 
tions in  no  way  refer  to  any  general  plan  nor 
contain  any  reciprocal  covenant,  and  the 
owner  abandons  his  idea  of  making  the  land 
high-class  residence  property,  and  other  lots 
are  conveyed  without  siich  restrictions,  thoy 
are  for  the  benefit  of  the  grantor  personally, 
and  cannot  be  enforced  by  the  grantees  who 
had  built  in  accordance  with  the  restrictions. 
Coughlin  V.  Barker,  46  Mo.  App.  54. 

5.  California. —  Quatman  v.  MeCray,  128 
Cal.  285,  60  Pae.  855. 

Massachusetts. —  Bacon  v.  Sandberg,  170 
Mass.  396,  60  N.  E.  936;  Payson  v.  Burn- 
ham,  141  Mass.  547,  6  N.  E.  708;  Dorr  v. 
Harrahan,  101  Mass.  531,  3  Am.  Rep.  398; 
Parker  v.  Nightingale,  6  Allen  341,  83  Am. 
Dec.  632. 

Michigan.— ReiUy  v.  Otto,  108  Mich.  330, 
66  N".  W.  228.  But  see  Jenks  v.  Pawlowski, 
98  Mich.  110,  56  N.  W.  1105,  39  Am.  St.  Rep. 
522,  22  L.  R.  A.  863. 

New  Hampshire. —  Winnipesaukee  Camp- 
Meeting  Assoc.  V.  Gordon,  63  N.  H.  505,  3 
Atl.  426. 

New  Jersey. — Gamm  v.  Renuer,  (Cli.  1899) 
44  Atl.  632. 

New  York. — Tallmadge  v.  East  River  Bank, 
26  N.  Y.  105;  Zipp  v.  Barker,  55  N.  Y.  Suppl. 
246  [affirmed  in  40  N".  Y.  App.  Div.  1,  57 
N.  Y.  Suppl.  569] ;  Seymour  v.  McDonald,  4 
Sandf.  Ch.  502.  But  see  Moller  v.  Presby- 
terian Hospital.  65  N.  Y.  App.  Div.  134,  72 
N.  Y.  Suppl.  483. 

Fennsylvania. —  St.  Andrew's  Lutheran 
Church's  Appeal,  67  Pa.  St.  512. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  546. 

In  order  to  restrict  one's  neighbor  from 
maintaining  a  private  stable  on  his  own  land, 
it  is  not  enough  that  the  original  owner  of 
both  parcels  of  land  and  of  many  others  had 
prepared  a  plan  which  stated  that  none  of 
the  land  should  be  used  as  a  stable,  it  ap- 
pearing that  many  lots  were  sold  without  the 
restriction,  and  that  at  public  sales  of  both 
plaintiff's  and  defendant's  lots  it  was  an- 
nounced that  the  restriction  would  not  be 
enforced,  defendant's  deed  containing  the  re- 
striction, and  plaintiff  not  knowing  of  the 
announcement.    Beals  v.  Case,  138  Mass.  138. 

6.  Stines  v.  Dorman,  25  Ohio  St.  580. 
Restrictions  will  be  mutual  where  it  is  the 

manifest  intention  that  there  should  be  cor- 
relative obligations  on  both  parties,  and  in 


such  ease  a  party  who  seeks  the  aid  of  a 
court  of  equity  does  not  come  therein  with 
clean  hands,  where  he  is  himself  guilty  of 
violation  of  the  restrictions  in  the  convey- 
ance. Compton  Hill  Imp.  Co.  v.  Tower,  158 
Mo.  282,  59  S.  W.  239. 

7.  Tobey  v.  Moore,  130  Mass.  448. 

8.  But  the  fact  that  the  character  of  the 
neighborhood  has  changed  from  residence  to 
business  property  will  not  prevent  relief  by 
injunction  against  a  violation  of  a  restriction 
as  to  a  building  line,  where  the  value  of  the 
property  is  as  great  for  business  purposes  as 
for  residences.  Zipp  v.  Barker,  166  N.  Y.  621, 
59  N.  E.  1133  [aflirming  40  N.  Y.  App.  Div. 
1.  57  N.  Y.  Suppl.  569]. 

9.  Ewertsen  v.  Gerstenberg,  186  111.  344,  57 
N.  E.  1051,  51  L.  R.  A.  310  [citing  Star 
Brewery  Co.  v.  Primas,  163  111.  652,  45  N.  E. 
145;  Jackson  r.  Stevenson,  156  Mass.  496.  31 
N.  E.  691,  32  Am.  St.  Rep.  476;  Bangs  v. 
Potter,  135  Jlass.  245;  Coughlin  v.  Barker, 
46  Mo.  App.  54 ;  Page  r.  Murray,  46  N.  J.  Eq. 
325,  19  Atl.  11;  Columbia  College  v.  Thacher, 
87  N.  Y.  311,  41  Am.  Rep.  365;  Sayers  i-. 
CoUyer,  24  Ch.  180,  47  J.  P.  741,  52  L.  J.  Ch. 
770,  48  L.  T.  Rep.  N.  S.  939,  32  Wkly.  Rep. 
200 ;  Bedford  v.  British  Museum,  2  L.  J.  Ch. 
129,  2  Myl.  &  K.  552].  See  also  Glenn  v. 
Davis,  35 'Md.  208,  6  Am.  Rep.  389. 

Equity  will  not  relieve. —  Where  the  re- 
striction does  not  appear  to  have  been  in- 
serted for  the  benefit  of  adjoining  messuages 
it  will  not  be  enforced  in  equity  at  the  suit 
of  a  subsequent  grantee  thereof  by  a  deed  con- 
taining no  express  mention  of  the  restriction. 
Badger  v.  Boardman,  16  Gray  (Mass.)  559. 
Nor  will  courts  of  equity  enforce  a  forfeiture, 
where  the  restriction  is  waived  or  abandoned 
by  subsequent  conduct  of  the  party  in  chang- 
ing the  condition  of  the  property  so  that  the 
general  scheme  on  which  the  restriction  is 
based  becomes  impossible  of  fulfilment  and 
the  restriction  is  thereby  rendered  inapplica- 
ble in  its  true  intent  and  meaning.  Duncan 
r.  Central  Pass.  R.  Co.,  85  Ky.  525,  4  S.  W. 
228,  9  Ky.  L.  Rep.  92.  So  a  bill  cannot  be 
maintained  by  grantees  of  a  common  grantor 
against  another  grantee  to  restrain  the  latter 
from  violating  the  restriction,  where  it  does 
not  appear  that  the  condition  had  been  an- 
nexed to  the  original  grant  for  the  purpose 
of  rendering  the  occupation  of  the  estate 
more  beneficial  when  it  should  be  divided  into 
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n.  Release  and  Termination.  A  restriction  can  bo  releaficd  only  by  the  asgent 
of  all  the  grantees  of  platted  lots  for  whose  benefit  such  restriction  was  imposed,'" 
So  where  building  restrictions  are  upon  lands  in  the  hands  of  certain  persons  and 
are  conveyed  l)y  them  subject  to  such  restrictions,  releases  of  other  lands  do  not 
put  an  end  to  the  restrictions  and  do  not  affect  them,  although  it  is  ])rovided  that 
they  shall  be  inserted  in  all  deeds  thereafter  made  l)y  the  grantor  of  other  lots." 
But  a  general  release  by  the  covenantee  of  all  his  right,  title,  etc.,  relieves  the 
estate  of  a  condition  not  to  build  in  a  particular  manner.''^ 

0.  Waiver.  Where  the  grantee,  without  objection,  or  inquiry  as  to  his  intent 
on  the  part  of  the  grantor  who  has  knowledge  of  the  facts,  expends  large  sums  of 
money  in  placing  valuable  and  lasting  improvements  upon  the  land,  such  conduct 
of  the  grantor  operates  as  a  waiver  of  any  forfeiture  of  a  building  restriction 
which  might  otherwise  arise  from  such  grantee's  acts.'" 

F.  Loss  OP  Relinquishment  of  Rig-hts —  l.  Revocation,  Subsequent  Convey- 
ance, OR  Other  Acts  of  Grantor.  If  a  deed  has  vested  the  property  or  estate  in 
the  grantee,  it  cannot  without  his  consent'*  be  divested  and  the  title  reinvested  in 
the  grantor  by  a  revocation  by  the  latter ;  or  by  the  subsequent  declarations  or 
acts  of  the  grantors  in  relation  to  the  title  ;  or,  subject  to  certain  exceptions,''^ 
by  a  subsequent  conveyance  to  a  third  person.'^    And  when  a  deed  conveys  lands 


separate  lots.  Jewell  v.  Lee,  14  Allen  (Mass.) 
14.5,  92  Am.  Dec.  744.  And  the  erection  of  a 
projection  over  an  inhibited  building  line  will 
not  be  restrained  in  favor  of  one  owner  of  a 
lot  against  another  where  the  former  had 
erected  a  similar  structure,  although  it  did 
not  extend  as  much  over  the  line  as  that  of 
the  latter,  and  the  evidence  is  conflicting  upon 
the  point  whether  the  structure  in  question 
was  a  bay  or  not  and  so  excepted  from  the 
restriction.  Sutcliffe  v.  Eisele,  62  N.  J.  Eq. 
222,  50  Atl.  69. 

A  restriction,  the  fulfilment  of  which  be- 
comes impossible,  will  not  be  enforced  in 
equity  at  the  instance  of  the  party  whose  acts 
produced  such  a  result.  Duncan  v.  Central 
Pass.  R.  Co.,  85  Ky.  525,  4  S.  W.  228,  9  Kv. 
L.  Ecp.  92. 

10.  Hopkins  v.  Smith,  162  Mass.  444,  38 
N.  E.  1122. 

If  an  owner  sells  lots  to  different  purchasers 
restricting  the  use  of  the  property,  he  cannot 
thereafter  release  the  land  from  tlje  effect  of 
the  restrictions,  as  they  inured  in  favor  of 
those  who  became  grantees  and  wevo  for  the 
benefit  of  the  property.  Raynor  v.  Lyon,  46 
Hun  (N.  Y.)  227. 

11.  Kimball  v.  Commonwealth  Ave.  St.  E. 
Co.,  173  Mass.  152,  53  N.  E.  274. 

If  a  building  restriction  is  not  part  of  a 
general  plan  for  the  improvement  of  all  of 
a  certain  number  of  lots  and  is  not  exacted 
from  all  purchasers  for  the  benefit  of  each,  it 
is  a  condition  for  the  benefit  of  the  grantor 
only  and  in  nullified  by  a  release  from  him. 
SafV-Dci)osit,  etc.,  Co.  v.  Flaherty.  91  Md. 
4S9,  4(1  At!.  1009.  And  restrictions  may  be 
tci  niiiiii(i'(l  by  an  abandonment  of  the  general 
sclicnic  on  which  they  wore  based  and  there- 
after each  lot  owner  may  use  his  own  lot  for 
any  |)i'()per  purpose.  Bangs  V.  Potter,  135 
Mass.  245. 

12.  Davis  V.  OhcrtculVcr,  5  Pa.  \u  .1.  Hep. 
413. 

13.  llawcs  r.  l''avor,  161  111.  440,  43  N.  E. 
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1076.  See  also  Lehigh  Coal,  etc.,  Co.  v.  Early, 
162  Pa.  St.  338,  29  Atl.  736. 

There  is  no  waiver  where  plaintiff  did  not 
sleep  upon  his  rights,  but  asserted  them  as 
soon  as  he  knew  he  could  substantiate  them 
and  defendant  did  not  heed  his  claim.  Her- 
rick  V.  Marshall,  66  Me.  435.  Nor  does  a 
waiver  of  a  restriction  arise  from  the  grantor 
not  prohibiting  or  complaining  of  the  opening 
of  a  window  on  a  certain  side  of  the  house 
contrary  to  the  inhibition.  Gray  v.  Blanehard, 
8  Pick.  (Mass.)  284. 

14.  Warren  v.  Tobey,  32  Mich.  45;  Tyson 
V.  Harrington,  41  N.  C.  329. 

15.  McCutchen  r.  McCutchen,  9  Fort. 
(Aia.)  650;  Pennington  r.  Lawson,  65  S.  W. 
120,  23  Ky.  L.  Rep.  1340;  Warren  v.  Tobey, 
32  Mich.  45. 

16.  Younge  v.  Moore,  1  Strobh.  (S.  C.)  48. 

17.  Hagan  v.  Waldo,  108  111.  646,  48  N.  E. 
89. 

18.  Rule  applies  unless  the  grantee  is  a 
party  to  the  subsequent  conveyance.  Crocker 
V.  Bellangee.  6  Wis.  645,  70  Am.  Dec.  489. 

If  deed  is  upon  condition  and  there  is  a 
breach  a  deed  to  a  third  party  may  operate 
as  a  revocation.  De  Bajligethv  v.  Johnson, 
23  Tex.  Civ.  App.  272,  56"S.  W.95. 

19.  Connecticut. —  Humphrv  v.  Humphry, 
1  Day  271;  Hall  v.  Hall,  2  Root  383. 

Xcio  York. —  Ring  v.  Steele,  4  Abb.  Dec. 
68;  Wasliburn  v.  Benedict.  46  N.  Y.  App. 
Div.  484,  61  N.  Y.  Suppl.  387. 

Texas. —  Parsons  v.  Hart,  19  Tex.  Civ.  Apn. 
300,  46  S.  W.  856. 

Virginia. —  Hess  v.  Rankin,  78  Va.  175. 

Wisconsin. —  Crocker  Bellangee,  6  Wis. 
645,  70  Am.  Dec.  489. 

Sec  10  Cent.  Dig.  tit.  "  Deeds,"  §  5491/;. 

Deed  operating  as  a  covenant  to  stand 
seized  to  use  of  grantee",  and  which  is  duly 
recorded,  cannot  l)o  limited  in  its  elfcct  by  a 
subsc(lU(Mil-  deed  from  the  grantor  to  a  third 
]iors<)ii.  llowlctt  {'.  Daniel,  4  Munf.  (Va.) 
473. 
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for  sncli  uses  as  are  set  out  in  a  will,  it  is  not  revocable  if  no  power  of  revocation 
is  reserved.^  So  a  deed  of  the  remainder  in  trust  for  indemnity  and  distribution  is 
irrevocable ;  and  an  absolute  gift  chargeable  on  real  estate  subject  to  the  grantor's 
life  support  is  not  revocable  during  liis  life  nor  dependent  upon  his  death.^^  Nor 
does  a  subsequently  made  void  will  of  the  grantor  invalidate  a  deed ;  nor  is  the 
grant  of  an  annuity  revoked  by  the  insanity  of  the  grantor.^  But  if  there  is 
no  delivery  of  a  deed  the  grantor  may  revoke  or  destroy  it ;  and  a  deed 
in  the  nature  of  a  will,  or  a  donatio  causa  mortis  is  revocable  at  the  grantor's 
■option.^® 

2.  Mutilation,  Destruction,  or  Alteration  of  Deed  —  a.  By  Grantor.  Title 
■cannot  be  divested  and  reinvested  in  the  grantor  by  an  erasure  of  his  signature 
after  the  grantee's  death  by  the  erasure  of  the  grantee's  name  after  his  death 
by  a  mutilation  while  in  the  possession  of  one  holding  it  for  the  grantee ;  or 
by  a  suppression  ^°  or  destruction  of  the  deed  by  the  grantor  or  his  executors,^^ 
unless  the  grantee's  claims  would  amount  to  a  fraud.^  Nor  after  a  deed  has  been 
delivered  and  recorded  has  the  grantor  any  right  to  alter  it,  as  nothing  that  he 
can  do  can  change  the  effect  of  the  instrument.^*  So  the  grantor  who  conveys 
certain  interests  in  lands  does  not  have  the  power  to  thereafter  change  such  inter- 
ests without  the  grantee's  consent.^^ 

b.  By  Grantee.  After  a  deed  has  passed  the  title  to  the  grantee  it  has  per- 
formed its  office  as  an  instrument  of  conveyance,  and  its  continued  existence  is 
not  necessary  to  the  continuance  of  title  in  the  grantee,  and  the  estate  remains  in 
him  iintil  it  has  passed  to  another  by  some  mode  of  conveyance  recognized  by 
law.^    Therefore  the  destruction  of  a  deed  of  conveyance  by  or  at  the  instance 


20.  Craven  v.  Winter,  38  Iowa  471. 

21.  Johnson  v.  Mitchell,  1  Humphr.  (Tenn.) 
168. 

22.  Rutland,  etc.,  R.  Co.  v.  Power,  25  Vt. 
15. 

23.  Garnsey  v.  Gothard,  90  Cal.  603,  27 
Pac.  516. 

24.  Blount  V.  Hogg,  57  N.  C.  46. 

25.  Reid  v.  Butt,  25  Ga.  28;  Shovers  v. 
V/arrick,  152  111.  355,  38  N.  E.  792;  Stow  V. 
Miller,  16  Iowa  460. 

As  to  necessity  of  delivery  see  supra,  III, 
H,  1,  a. 

26.  Leaver  v.  Gauss,  62  Iowa  314,  17  N.  W. 
522.  Compare  McCarty  v.  Kearnan,  86  111. 
291. 

27.  Turner  v.  Warren,  160  Pa.  St.  336,  28 
Atl.  781. 

28.  Berry  v.  Kinnaird,  20  S.  W.  511,  14 
Ky.  L.  Rep.  578. 

29.  Frost  L\  Peacock,  4  Edw.  (N.  Y.)  678. 

30.  Tyson  v.  Harrington,  41  N.  C.  329. 

31.  AZaftama.— Whitten  v.  McFall,  122 
Ala.  619,  26  So.  131. 

Illinois. —  Gillespie  v.  Gillespie,  159  111.  84, 
42  N.  E.  305. 

Nebraska. —  Brown  v.  Hartman,  57  Nebr. 
341,  77  N.  W.  776.  • 

North  Carolina.—  Tyson  v.  Harrington,  41 
N.  C.  329. 

North  Dakota. —  Arnegaard  i\  Arnegaard, 
7  N.  D.  475,  75  N.  W.  797,  41  L.  R.  A.  258. 

OTito.— Jeilers  v.  Philo,  35  Ohio  St.  173. 

Virginia. —  Vaughan  v.  Moore,  89  Va.  925, 
17  S.  E.  326 ;  Ward  v.  Webber,  1  Wash.  274. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  553. 

Subsequent  destruction  by  the  grantor  of 
a  deed  delivered  to  a  third  person  to  hold  for 
the  grantor's  wife  until  his  death  is  no  revo- 
[46] 


cation.  Albright  v.  Albright,  70  Wis.  528, 
36  N.  W.  254. 

Where  the  grantor  of  an  unregistered  deed 
regains  its  possession  after  delivery  and 
wrongfully  destroys  it  the  grantee's  title  is 
not  divested.  Edwards  v.  Dickinson,  102 
N.  C.  519,  9  S.  E.  456. 

32.  Grand  Tower  Min.  Mfg.,  .etc.,  Co.  v. 
Cady,  96  111.  430. 

33.  Jeffers  V.  Philo,  35  Ohio  St.  173. 

34.  Hancock  r.  Dodd,  (Tenn.  Ch.  App. 
1896)  36  S.  W.  742.  See  also  Alexander  o. 
Hickox,  34  Mo.  496,  86  Am.  Dec.  118. 

The  insertion  of  a  saving  clause  after  exe- 
cution, even  with  the  grantee's  consent,  does 
not  reinvest  the  grantor  with  the  title  which 
passed  on  execution  of  the  deed.  Booker  v. 
Stivender,  13  Rich.  (S.  C.)  85. 

35.  Owings  v.  Hill,  5  S.  W.  418,  9  Ky.  L. 
Rep.  468. 

Title  cannot  be  divested  by  a  change  in 
the  deed,  with  or  without  the  grantee's  con- 
sent, after  execution  and  delivery.  Gulf  Red 
Cedar  Lumber  Co.  r.  O'Neal,  131  Ala.  117,  30 
So.  466,  90  Am.  St.  Rep.  22. 

A  subsequent  deed  given  to  correct  the 
first  cannot  impose  a  servitude  not  before  ex- 
isting. Regan  v.  Boston  Gas  Light  Co.,  137 
Mass.  37.  But  on  discovery  of  a  mistake  by 
the  grantee,  the  grantor  may  substitute  a  new 
deed  and  the  erroneous  deed  be  thus  avoided. 
Gardner  v.  McLannen,  79  Pa.  St.  398.  So  the 
grantor  may  correct  a  deed  so  as  to  express 
his  intent,  where  it  has  been  delivered  to  a 
stranger  for  the  use  of  the  grantee  and  has 
not  been  recorded  or  actually  delivered  to  the 
grantee.  Meeks  v.  Stillwell,  54  Ohio  St.  541, 
44  N.  E.  267. 

36.  Rifener  v.  Bowman,  53  Pa.  St.  313. 
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of  tlie  grantee  does  not  reinvest  the  grantor  witli  tlie  legal  title.'*''  Nor  is  the  title 
reconvejed  to  the  grantor  by  an  alteration  of  the  deed  by  the  grantee  after  its 
delivery  or  vesting  of  title,'"' although  a  fraudulent  and  material  change  may 
disable  the  holder  from  bringing  an  action  upon  its  covenants.*' 

e.  By  Parties.  Title  once  vested  is  not  divested  and  revested  in  the  grantor 
by  the  mere  destruction  of  the  deed  by  agreement  by  parol  between  the  grantor 
and  grantee.'*^ 

d.  By  Third  Person.  A  subsequent  destruction  by  a  third  party  of  a  recorded 
deed  does  not  divest  the  title  conveyed.^'^ 

e.  Mere  Spoliation.  A  mere  spoliation  does  not  affect  the  grantee's  rights, 
even  against  a  hona  fide  purchaser  from  the  one  benefited  by  the  spoliation,  unless 
the  original  grantee  was  guilty  of  fraud  or  negligence.^ 

3.  Rescission  or  Cancellation.  A  mere  agreement  to  cancel  a  deed  without 
actually  canceling  it  is  without  effect.*^  And  a  recorded  deed  cannot  be  canceled 
by  parol  or  mutual  understanding  of  the  parties.^*'    Again  the  cancellation  of  an 


37.  Alabama. — Stapp  v.  Wilkinson,  80  Ala. 
47;  Brady  v.  Huff,  75  Ala.  80;  Reavis  v. 
Eeavis,  50  Ala.  60;  Fawcetts  v.  Kimmey,  3.3 
Ala.  261. 

Arkansas. —  Cunningham  v.  Williams,  42 
Ark.  170;  Neal  v.  Speigle,  33  Ark.  63; 
Strawn  v.  Norris,  21  Ark.  80. 

California. —  Killey  v.  Wilson,  33  Cal.  690 ; 
Bowman  v.  Cudworth,  31  Cal.  148. 

Georgia. —  Jordan  v.  Pollock,  14  Ga.  145. 

Illinois.— King  v.  (Silson,  32  111.  348,  83 
Am.  Dee.  269;  Duncan  v.  Wickliffe,  5  111. 
452 ;  National  Union  Bldg.  Assoc.  v.  Brewer, 
41  111.  App.  223;  Erwin  v.  Hall,  18  111.  App. 
315. 

Indiana. —  Speer  v.  Speer,  7  Ind.  178,  63 
Am.  Dec.  418;  Connelly  v.  Doe,  8  Blackf.  320. 

Maine. —  Barrett  v.  Thorndike,  1  Me.  73. 

Massachusetts. —  Steel  v.  Steel,  4  Allen 
417;  Chessman  v.  Whittemore,  23  Pick.  231; 
Holbrook  v.  Tirrell,  9  Pick.  105. 

Mississippi. —  Burton  v.  Wells,  30  Miss. 
688;  Lisloff  v.  Hart,  25  Miss.  245,  57  Am: 
Dec.  203. 

Missouri. —  Tibeau  v.  Tibeau,  19  Mo.  78,  59 
Am.  Dec.  329. 

Nebraska. —  Brown  v.  Westerfield,  47  Nebr. 
399,  66  N.  W.  439,  53  Am.  St.  Rep.  532. 

New  Hampshire. —  Compare  Tomson  v. 
Ward,  1  N.  H.  9. 

New  Jersey. —  Wilson  v.  Hill,  13  N.  J.  Eq. 
143. 

New  York. — •  Parshall  v.  Shirts,  54  Barb. 
99;  Fonda  v.  Sage,  46  Barb.  109;  Jackson  c. 
Page,  4  Wend.  585 ;  Nicholson  v.  Halsey,  1 
Johns.  Ch.  417;  Frost  v.  Peacock,  4  Edw. 
678. 

Pennsylvania. —  Tate  v.  Clement,  176  Pa. 
St.  550,  35  Atl.  214;  Rifener  v.  Bowman,  53 
Pa.  St.  313. 

Rhode  /siand.— Tripp  v.  Ide,  3  R.  T.  51. 

Tennessee. —  Maloney  v.  Bewley,  10  Heisk. 
042;  Morgan  v.  Elam,'4  Yerg.  375. 

Texas. —  Thomas  v.  Groesbcek,  40  Tex.  530. 

M^est  Virginia. —  Furguson  v.  Bond,  39 
W.  Va.  .561,  20  S.  E.  591. 

Wisconsin. —  Parker  v.  Kane,  4  Wis.  1,  65 
Am.  Deo.  283.  But  see  Wilke  v.  Wilke,  28 
Wif).  206. 

United  folates. —  Holmes  v.  Trout,  7  Pet. 
171,  8  L.  ed.  047. 
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See  16  Cent.  Dig.  tit.  "  Deeds,"  §  553. 

The  grantee  at  a  guardian's  sale  cannot  by 
destroying  the  deed  to  himself  and  procuring 
the  guardian  to  make  another  to  his  wife, 
divest  title  out  of  himself,  and  vest  it  in  his 
wife.    Partee  v.  Matthews,  53  Miss.  140. 

38.  Woods  V.  Hildebrand,  46  Mo.  284,  2 
Am.  Rep.  513. 

39.  Rifener  v.  Bowman,  53  Pa.  St.  313. 

40.  Woods  V.  Hildebrand,  46  Mo.  284,  2 
Am.  Rep.  513. 

41.  Gugins  V.  Van  Gorder,  10  Mich.  523, 
82  Am.  Dec.  55. 

An  equitable  interest  only  vests  in  the 
purchaser  from  the  grantee,  and  not  the  legal 
title,  where  his  grantor  without  having  his 
original  deed  recorded  destroys  it  and  pro- 
cures to  be  executed  to  such  purchaser  a  deed 
directly  from  the  original  grantor.  Russell 
V.  Meyer,  7  N.  D.  335,  75  N.  W.  262,  47 
L.  R.  A.  637. 

A  married  woman  cannot  divest  herself 
and  children  of  title  by  merely  destroying 
a  deed  to  them,  and  consenting  to  the  making 
of  a  deed  by  the  grantor  to  another,  nor  is 
she  estopped  thereby  to  claim  her  interest  in 
the  land,  the  grantee  in  the  new  deed  being  a 
party  to  the  arrangement  and  having  knowl- 
edge of  all  the  facts.  Rittenhouse  v.  Clark, 
110  Ky.  147,  61  S.  W.  33,  22  Ky.  L.  Ren. 
1610. 

42.  Van  Hook  v.  Simmons,  25  Tex.  Suppl. 
323,  78  Am.  Dec.  573. 

If  the  parties  voluntarily  destroy  a  deed 
before  it  is  recorded  it  is  inoperative  as  to 
bona  fide  purchasers.  Parker  v.  Kane,  22 
How.  (U.  S.)  1,  16  L.  ed.  286. 

43.  Goodman  v.  Malcolm,  5  Kan.  App.  285, 
48  Pac.  439. 

44.  John  V.  Hatfield,  84  Ind.  75. 

45.  Barrett  v.  Barron,  13  N.  H.  150; 
Morse  v.  Child,  6  N.  H.  521 ;  Farrar  v.  Far- 
rar,  4  N.  H.  191,  17  Am.  Dec.  410.  See  also 
Goodwin  v.  Tyrrell,  (Ariz.  1903)  71  Pac. 
906. 

46.  Tnvnoi-  i\  Ogden,  1  Black  (U.  S.)  450, 
17  L.  I'd.  203.  See  also  Garver  v.  McNulty, 
39  Pa.  St.  473. 

If  a  deed  provides  for  rescission  within  a 
time  certain  and  that  the  estate  shall  there- 
upon revert  the  title  will  revest  upon  a  parol 
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unrecorded  deed  from  a  husband  in  trust  for  ins  wife  without  his  assent  lias  no 
effect  upon  the  title  vested  in  the  wife.*^  But  if  an  unrecorded  deed  is  canceled 
by  the  consent  of  the  parties  thereto  it  may  operate  to  restore  the  estate  to  the 
grantor,  if  the  rights  of  third  parties  have  not  intervened.'*^  Again  acts  of  the 
grantor  and  grantee,  coupled  with  facts  of  release  and  acquiescence  in  claims  of 
right,  may  be  such  as  to  evidence  a  rescission  under  a  deed  providing  therefor 
within  a  specified  time.'*"  And  a  valid  deed  will  operate  to  rescind  a  deed 
declaring  an  illegal  trust.'''' 

4.  Redelivery  of  Deed  to  Grantor.  A  subsequent  surrender  or  redelivery 
to  the  grantor  of  a  deed  which  has  been  executed  and  delivered  will  not  revest 
the  title  in  the  grantor,^^  notwithstanding  an  agreement  between  the  parties  to 


rescission  being  shown.  Hughes  v.  Wilkin- 
son, 37  Miss.  482. 

In  case  an  unrecorded  deed  is  lost,  the  title 
may,  as  between  the  jiarties  and  those  claim- 
ing under  them,  be  revested  by  agreement  in 
the  grantor.   Tomson  v.  Ward,  1  N.  H.  9. 

47.  Coe  V.  Turner,  5  Conn.  86. 

48.  Nason  v.  Grant,  21  Me.  160;  Faulks 
i\  Burns,  2  N.  J.  Eq.  250. 

In  the  absence  of  intervening  equities  in 
favor  of  third  persons,  a  cancellation  by  a 
sheriff  of  a  deed  to  a  nominal  purchaser  at 
an  execution  sale  at  the  instance  of  such  pur- 
chaser and  of  the  one  paying  the  price,  and  a 
deed  to  the  latter,  is  a  good,  conveyance  to 
him.    Carithers  V.  Lay,  51  Ala.  390. 

Where  an  unrecorded  deed  is  canceled  by 
the  grantee  in  possession  who  sells  the  land 
to  a  third  person  and  requests  his  grantor  to 
make  a  new  conveyance  to  such  third  person, 
which  he  does,  the  title  by  such  new  convey- 
ance is  valid.  Com.  v.  Dudley,  10  Mass.  403. 
See  also  Holbrook  v.  Tirrell,  9  Pick.  (Mass.) 
105. 

49.  Hughes  v.  Wilkinson,  37  Miss.  482. 

50.  Attleboro  First  Nat.  Bank  v.  Hughes, 
10  Mo.  App.  7. 

51.  Alabama. —  Hollingsworth  v.  Walker 
98  Ala.  543.  13  So.  6;  Whisenant  v.  Gordon', 
(1892)  10  So.  513;  Smith  v.  Cockrell,  66  Ala. 
64 ;  Kimball  v.  Greig,  47  Ala.  230. 

Arkansas. —  Taliaferro  V.  Rolton,  34  Ark. 
503;  Straun  v.  Norris,  21  Ark.  80. 

California. —  Lawton  v.  Gordon,  34  Cal.  36, 
91  Am.  Dec.  670;  Kearsing  v.  Kilian,  18  Cal. 
491. 

Connecticut. —  Gilbert  v.  Buckley,  5  Conn. 
262,  13  Am.  Dec.  57 ;  Botsford  v.  Morehouse, 
4  Conn.  550. 

Illinois.—  Fitch  v.  Conyne,  65  111.  83 ;  Dun- 
can V.  Wickliffe,  5  111.  452;  Hazle  v.  Bondv, 
70  111.  App.  185. 

Indiana. —  Burkholder  v.  Casad,  47  Ind. 
418;  Connelly  v.  Doe,  8  Blackf.  320. 

i)/a»ie.— Hall  v.  McDuff,  24  Me.  311. 

Minnesota. —  Barkey  v.  Johnson,  (1903)  95 
N.  W.  583. 

Mississippi. —  McAllister  v.  Mitehner,  68 
Miss.  672,  9  So.  829;  Whitton  v.  Smith, 
Freem.  231. 

Missouri. —  Lawrence  v.  Lawrence,  24  Mo. 
269. 

Nebraska. —  Bunz    v.  Cornelius,  19  Nebr. 
107,  26  N.  W.  621. 
New  York. —  Parshall  v.  Shirts,  54  Barb. 


99 ;  Raynor  v.  Wilson,  6  Hill  469 ;  Jackson  v. 
Page,  4  Wend.  585 ;  Nicholson  v.  Halsey,  I 
Johns.  Ch.  417.  But  see  Newton  v.  Newton, 
52  N.  Y.  App.  Div.  96,  64  N.  Y.  Suppl.  981. 

North  Carolina. —  Arrington  v.  Arrington, 
114  N.  C.  151,  19  S.  E.  351;  Churchill  v. 
Speight,  3  N.  C.  338. 

Ohio. —  Baldwin  v.  Massilon,  1  Ohio  St. 
141;  Starr  v.  Starr,  1  Ohio  321. 

Pennsylvania. — Compa/re  Barncord  v.  Kuhn, 
36  Pa.  St.  383. 

South  Carolina. —  Sally  v.  Sandifer,  2  Mill 
445,  12  Am.  Dec.  687.  Compare  Fripp  o. 
Fripp,  Rice  Eq.  84. 

Tennessee. —  Howard  v.  Huffman,  3  Head 
562,  75  Am.  Dee.  783. 

Texas. — •  McClendon  v.  Brockett,  ( Civ.  App. 
1903)  73  S.  W.  854. 

Virginia. —  Jones  v.  Neale,  2  Patt.  &  H. 
339. 

Wisconsin. —  Rogers  v.  Rogers,  53  Wis.  36, 
10  N.  W,  2,  40  Am.  Rep.  756. 

United  States. —  Suydam  v.  Beals,  23  Fed. 
Cas.  No.  13,653,  4  McLean  12.-  See  also 
Parker  v.  Kane,  22  How.  1,  16  L.  ed.  286. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  551. 

Contra.— Sawyer  v.  Peters,  50  N.  H.  143; 
Dodge  V.  Dodge,  33  N.  H.  487 ;  Mussey  v. 
Holt,  24  N.  H.  248,  55  Am.  Dee.  234. 
'  Exceptions  to  and  qualifications  of  rule. — 
No  title,  legal  or  equitable,  remains  in  the 
grantee,  where  a  paper  not  under  seal  and 
unregistered  has  been  surrendered  by  the  al- 
leged grantee  to  the  grantor.  Waugh  v. 
Blevins,  68  N.  C.  167.  And  only  the  equitable 
and  not  the  legal  title  passes  under  an  un- 
registered deed,  and  the  contract  may  be  re- 
scinded by  the  parties  by  the  redelivery  of  the 
deed  and  the  return  of  the  consideration. 
Davis  V.  Inseoe,  84  N.  C.  396.  So  the  sur- 
render of  an  unregistered  deed  restores  the 
legal  title  to  the  vendor  as  between  the  par- 
ties, where  no  intervening  interests  have  at- 
tached. Fortune  v.  Watkins,  94  N.  C.  304; 
Austin  V.  King,  91  N.  C.  286.  But  see  Brown 
V.  Hartman,  57  Nebr.  341,  77  N.  W.  776. 
And  the  rule,  that  where  the  grantor  obtains 
possession  of  the  deed  by  delivery  or  with 
the  grantee's  consent,  with  a  view  to  its  can- 
cellation, the  grantee  cannot  recover  the  prop- 
erty is  limited  to  cases  between  the  parties  to 
the  deed  or  those  standing  in  the  same  rela- 
tion to  each  other.  Thompson  r.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638.  So  redelivery 
with  intent  to  abandon  and  revest  title  will 
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rescind/''^  Nor  will  the  grantor's  subsequent  custody  of  the  deed  defeat  its  opera- 
tion.'^'^ An  equitable  interest  may,  however,  be  created  in  the  grantor,  by  rede- 
livery whicli  will  operate  as  a  defense  to  a  suit  by  the  grantee  to  establish  title.^ 

5.  Indorsement  on  Deed.  Although  an  indorsement  on  the  deed  may  as 
between  the  parties  operate  as  a  cancellation  it  will  not  divest  the  grantee's 
title,  as  against  a  judgment  lien,''^  or  constitute  a  reconveyance of  the  legal 
title  unless  sealed  and  acknowledged/'^  But  an  indorsement  may  be  such  as  to 
indicate  an  agreement  enforceable  in  equity  as  intended/'''' 

6.  Loss  OF  Deed.  The  title  of  the  first  grantee  is  not  impaired  by  the  loss  of  a 
deed  before  it  is  recorded,  and  the  conveyance  of  the  land  by  tlie  grantor  to 
another  with  full  notice  of  the  original  conveyance/'" 

7.  Reconveyance.  A  promise  to  reconvey  may  be  enforced  and  the  recon- 
veyance will  effectually  divest  the  grantee's  title  and  estop  him  from  claiming 
under  the  original  deed/^  A  reconveyance  is,  however,  held  to  be  necessary  to 
revest  a  title  conveyed  to  and  vested  in  the  grantee  ;  although  a  transaction  may 
be  such  as  to  have  the  effect  in  equity  of  a  reconveyance/^  A  reconveyance  from 
one  who  took  no  title  under  his  deed  will  not  prejudice  his  grantor's  prior  title/'* 

VI.  PLEADING. 

In  respect  to  the  necessity  and  sufficiency  of  allegations  as  to  the  execution, 
delivery,  and  existence  of  a  deed,^^  the  consideration,''^  its  validity  or  invalidity," 


have  that  effect,  on  the  principle  of  estoppel, 
and  a  third  person  cannot  claim  that  a  re- 
delivery to  a  married  woman  of  a  deed  to  her 
■with  the  intention  of  abandoning  it  and  re- 
vesting the  title  did  not  have  that  effect, 
because  of  the  law  requiring  her  land  to  be 
conveyed  by  deed  with  privy  examination. 
Peterson  v.  Carson,  (Tenn.  Ch.  App.  1898) 
48  S.  W.  383. 

52.  Cranmer  v.  Porter,  41  Cal.  462. 

53.  Souverbye  v.  Arden,  1  Johns.  Ch. 
(N.  Y.)  240. 

54.  Happ  V.  Happ,  156  111.  183,  41  N.  E. 
39. 

55.  King  V.  Crocheron,  14  Ala.  822. 
Title  cannot  be  revested  by  indorsement 

"  I  transfer  the  within  deed  to  "  the  grantor's 
estate.    Linker  v.  Long,  64  N.  C.  296. 

56.  Fish  V.  Rowland,  1  Paige  ( N.  Y. )  20. 

57.  Tunstall  v.  Cobb,  109  N.  C.  316,  14 
S.  E.  28. 

58.  Arms  V.  Burt,  1  Vt.  303,  18  Am.  Dec. 
680. 

59.  Linker  v.  Long,  64  N.  C.  296. 

60.  Harrington  v.  Finney,  22  Ind.  340. 

If  a  deed  is  lost  before  it  is  proven  and 
registered  no  legal  title  vests  in  the  grantee. 
Triplett  v.  Witherspoon,  74  N.  C.  475. 

61.  Skeen  v.  Marriott,  22  Utah  73,  61  Pac. 
296. 

A  conveyance  back  in  escrow  in  exchange 
for  lands  if  efficacious  is  absolute.  Braman 
V.  Bingham,  26  M.  Y.  483. 

A  retrocession  does  not  convey  a  new 
title,  being  only  a  recognition  of  the  one  pre- 
viously existing  in  anotlier.  Amet  v.  Boyer, 
43  La.  Ann.  562,  9  So.  622. 

62.  Cranmer  v.  I'ortor,  41  Cal.  462. 

A  deed  may  operate  as  a  modification 
rather  than  as  a  reconveyance.  Mott  v. 
Kiciitmycr,  57  N.  Y.  40. 

A  writing  is  wholly  inoperative  which  is 
not  sealed  or  acknowledged,  altlioiigli  prob- 
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ably  intended  as  a  reconveyance.  Arms  v. 
Burt,  1  Vt.  303,  18  Am.  Dec.  680. 

Party  is  not  entitled  to  a  reconveyance  but 
only  to  option  under  a  covenant  that  the 
grantor  "  should  at  any  time  have  the  right 
of  preemption  of  the  premises  conveyed "  at 
a  certain  price.  Garcia  v.  Callender,  125 
N.  Y.  307,  26  N.  E.  283  [affirming  53  Hun  12, 
5  N.  Y.  Suppl.  934]. 

63.  Cadwallader  v.  Lovece,  10  Tex.  Civ. 
App.  1,  29  S.  W.  666,  917. 

64.  Barry  v.  Adams,  14  Allen  (Mass.) 
208. 

65.  California. —  Davis  v.  Pacific  Imp.  Co., 
118  Cal.  45,  50  Pac.  7. 

Georgia. —  Buffington  v.  Thompson,  98  Ga. 
416,  25  S.  E.  516. 

loiva. —  Davenport  v.  Whisler,  46  Iowa 
287. 

Kentucky. —  Hammon  v.  Alexander,  1  Bibb 
333 ;  Banta  v.  Henry,  10  Ky.  L.  Rep.  36. 

Missouri. —  McReynolds  v.  Grubb,  150  Mo. 
352,  51  S.  W.  822,  73  Am.  St.  Rep.  448. 

Nebraska. —  Brown  v.  Westerfield,  47  Xebr. 
399,  66  N.  W.  439,  53  Am.  St.  Rep.  532. 

Ohio. —  Andrews  v.  Moore,  Tapp.  215. 

United  States. —  Dowell  v.  Applegate,  7 
Fed.  881,  7  Savvy.  232. 

Canada. —  Burns  v.  Robertson,  8  U.  C.  Q.  B. 
280. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  556  et  seq. 

66.  Bird  r.  Smith,  8  Ark.  308;  Lawton  c. 
Buckingham,  15  Iowa  22;  McClanahan  r. 
Henderson,  2  A.  K.  Marsh.  (Ky.)  388.  12 
Am.  Dec.  412;  Poe  c.  Domec,  48  Mo.  441. 

Although  no  consideration  is  expressed  in 
a  deed  it  may  bo  supplied  by  averment.  Mc- 
Cliuialian  i\  Henderson,  2  A.  K.  Marsh.  (Ky.) 
388,  12  Am.  Dec.  412. 

67.  Skinner  r.  Bailey,  7  Conn.  496 ;  Powers 
V.  Ware,  2  Pick.   (Mass.)   451;  Overton  r. 
Overton,  131  Mo.  559.  33  S.  W.  1;  Rhino 
Emery,  72  Fed.  382,  18  C.  C.  A.  GOO. 
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and  the  performance  or  breach  of  conditions  or  the  operation  and  effect  of 
restrictions,^  the  general  rules  of  pleading,  where  a  bond,  contract,  or  other 
instrument  in  writing  is  involved,  apply  and  so  also  as  to  issues,  proof,  and 
variance.™  An  allegation  of  a  sale  and  conveyance  by  deed  imports  a  convey- 
ance in  fee." 

VII.  EVIDENCE.^2 

A.  Presumptions  and  Burden  of  Proof  —  1.  In  General.  The  burden  of 
proof  is  on  a  plaintiff,  who  seeks  to  set  aside  a  deed  on  the  ground  that  it  was 
intended  as  a  gift  causa  mortis,  to  prove  such  fact.™  And  whei-e  a  party  inter- 
venes in  an  action  to  compel  the  execution  of  a  conveyance  in  place  of  one  lost, 
raising  an  issue  as  to  the  ownership  of  the  land  by  claiming  title  in  himself,  he 
has  the  burden  of  showing  such  title.'''' 

2.  Execution  —  a.  Generally.  A  party  claiming  imder  a  deed  lias  the  burden 
of  showing  that  the  deed  was  properly  executed.''^  So  one  who  asserts  that  deeds 
were  executed  as  escrows  must  show  that  fact.''^  And  it  has  been  decided  that 
one  who  seeks  to  avoid  a  conveyance  on  the  ground  that  the  deed  is  void  because  not 
duly  stamped  or  the  stamp  not  canceled  as  provided  by  law,  such  omission  being 


68.  California.. —  Quatman  v.  MeCray,  128 
Cal.  285,  60  Pac.  855. 

Indiana. —  Wilson  v.  Wilson,  86  Ind.  472; 
Clark  V.  Holton,  57  Ind.  564. 

New  Yorfc Redpath  v.  Redpath,  75  ST.  Y. 
App.  Div.  95,  77  N.  Y.  Suppl.  668. 

North  Carolina. — Toler  v.  Pender,  21  N.  G. 
445. 

Texas. —  Johnston  v.  McDonnell,  37  Tex. 
595. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  560. 

69.  Pleading  generally  see  Pleading. 

For  pleadings  in  action:  By  creditors  see 
Ceeditobs'  Suits;  Fraudulent  Convey- 
ances. For  breach  of  covenant  see  Cove- 
nants. For  partition  see  Partition.  For 
specific  performance  see  Specific  Perform- 
ance. Of  ejectment  see  Ejectment.  For 
trespass  to  try  title  see  Trespass  to  Try 
Title.  On  lost  deed  see  Lost  Instruments. 
On  bond  or  contract  see  Bonds  ;  Contracts. 
To  cancel  deed  see  Cancellation  of  Instru- 
ments. To  establish  lost  deed  see  Lost  In- 
struments. To  foreclose  mortgage  see 
Mortgages.  To  quiet  title  see  Quieting 
Title.  To  reform  deed  see  Reformation  of 
Instruments.  To  set  aside  deed  in  fraud  of 
creditor  see  Fraudulent  Conveyances. 

70.  Arkansas. —  Holland  v.  Rogers,  33  Ark. 
251. 

Georgia. —  Roberts  v.  Roberts,  101  Ga.  765, 
29  S.  E.  271. 

Illinois.— Hewes  v.  Glos,  170  111.  436,  48 
N.  E.  922  [modifying  69  111.  App.  75]. 

Indiana. — -  Stumph  v.  Miller,  142  Ind.  442, 
41  N.  E.  812  [citing  Holliday  v.  Thomas,  90 
Ind.  398]. 

Iowa. —  Hines  v.  Horner,  86  Iowa  594,  53 
N.  W.  317 ;  Bostwick  v.  Bostwick,  52  Iowa 
721,  2  N.  W.  1050. 

Maryland. —  Glenn  v.  Randall,  2  Md.  Ch. 
220. 

Ma.ssac]iusetts.—  Flint  v.  Sheldon,  13  Mass. 
443,  7  Am.  Dec.  162;  Worcester  v.  Eaton,  13 
Mass.  371,  7  Am.  Dee.  155. 

Nelraska. —  Leffel  v.  Sehermerhorn,  13 
Nebr.  342,  14  N.  W.  418. 


Texas. —  Salazar  v.  Ybarra,  ( Civ.  App. 
1900)  57  S.  W.  303. 

Washington. — Skellinger  v.  Smith,  1  Wash. 
Terr.  369. 

Canada. —  Huron  County  Corp.  v.  Arm- 
strong, 27  U.  C.  Q.  B.  533. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  561. 

Under  the  general  issue  evidence  is  ad- 
missible of  duress,  in  avoidance  of  a  convey- 
ance. Worcester  v.  Eaton,  13  Mass.  371,  7 
Am.  Dee.  155. 

71.  Fleming  v.  Potter,  14  Ind.  486. 

72.  Evidence  generally  see  Evidence. 

73.  Flood  V.  Cain,  78  Hun  (N.  Y.)  378,  29 
N.  Y.  Suppl.  156. 

74.  Meadors  t\  Brown,  29  S.  W.  325,  16 
Ky.  L.  Rep.  620. 

75.  Ross  V.  Gould,  5  Me.  204,  holding  that 
the  burden  of  proof  rests  on  the  person  claim- 
ing under  a  deed  defectively  executed  by  an 
attorney  in  fact,  where  the  genuineness  of 
such  deed  is  questioned.  So  the  party  claim- 
ing under  a  deed  has  the  burden  of  proof  of 
its  formal  execution,  when  put  in  issue  under 
the  plea  of  non  est  factum.  Newlin  v.  Beard, 
6  W.  Va.  110.  See  also  Owings  v.  lies,  3 
T.  B.  Mon.  (Ky.)  286. 

If  plaintiff  gives  prima  facie  evidence  of 
the  execution  and  delivery  and  contrary  evi- 
dence is  given  by  defendant  and  so  on  through 
the  trial  the  burden  is  held  to  rest  on  plain- 
tiif,  but  not  where  defendant  offers  to  show 
that  the  deed  was  delivered  as  an  escrow. 
Powers  V.  Russell,  13  Pick.  (Mass.)  69. 

Party  offering  deed  in  evidence  must  in 
such  case  establish  by  prima  facie  evidence 
the  execution  thereof.  Trinity  County  Lum- 
ber Co.  V.  Pinckard,  4  Tex.  Civ.  App.  671,  23 
S.  W.  720,  1015. 

76.  Rowley  v.  Rowley,  2  Eq.  Rep.  241,  18 
Jur.  306,  Kay  242,  23  L.  J.  Ch.  275,  23  L.  T. 
Rep.  N.  S.  55,  holding  that  one  claiming  that 
deeds  of  appointment  of  younger  children's 
portions,  which  were  properly  executed  and 
found  in  the  custody  of  the  family  solicitor, 
were  executed  as  escrows  has  the  burden  of 
showing  such  fact. 
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with  intent  to  defraud  the  government,  must  allege  and  prove  8iicli  fraudulent 
intent.'''  Conveyances  between  private  individuals  (nay  in  some  casen  be  proHumed 
in  favor  of  one  who  has  proved  a  right  to  tlie  enjoyment  of  the  pro])erty  and  whose 
possession  is  consistent  with  tlie  conveyance  to  be  presumed,  enpecially  if  poHsen- 
sion  without  sucli  conveyance  would  have  been  unlawful.'''*  So  deeds  and  grants 
may  be  presumed  from  lapse  of  time.'"*  A.nd  evidence  that  a  person  Fjy  a  recorded 
deed  conveyed  a  right  of  way  over  the  land  is  admissible  on  the  issue  of  the  exist- 
ence of  a  deed  of  such  land  to  him.*^  And  where  one  holds  under  a  deed  he  is 
presumed  to  have  it  in  his  possession  and  to  have  knowledge  of  its  existence  and 
preservation  or  destruction  if  it  is  destroyed.^^  Again  a  presumption  may  arise 
that  a  deed  given  with  a  stipulation  that  it  should  not  be  recorded  until  after  the 
grantor's  death  was  recalled  and  canceled  on  the  execution  of  a  subsequent  con- 
veyance.^^ Prima  facie  evidence  of  the  sealing  and  delivery  of  a  deed  exists 
upon  proof  of  the  handwriting  of  the  instrument  together  with  the  fact  of  its 
possession  by  the  grantee.^^  A  deed  which  appears  to  have  been  duly  acknowl- 
edged needs  no  further  proof  of  execution. '^^  Again  it  has  been  decided  that  a 
copy  of  a  deed  recorded  is  jprima  facie  evidence  of  its  execution,^^  which  is  pre- 


77.  Dowell  V.  Applegate,  7  Fed.  881,  7 
Sawy.  232. 

78.  Ransdale  v.  Grove,  20  Fed.  Cas.  No. 
11,570,  4  McLean  282. 

79.  Ryder  v.  Hathaway,  21  Pick.  (Mass.) 
298. 

A  conveyance  pursuant  to  an  agreement 

produced  in  evidence  at  the  trial  may  be  so 
presumed.  Jackson  v.  Murray,  7  Johns. 
(N.  Y.)  5. 

If  the  party  in  whose  favor  a  decree  for  a 
conveyance  of  land  was  rendered  continued 
in  the  possession  of  the  land  and  derived  from 
the  decree  every  advantage  and  benefit  it  was 
designed  to  confer,  the  reasonable  presump- 
tion after  a  lapse  of  many  years  would  be 
that  the  decree  had  been  complied  with,  but 
not  where  the  other  party  continued  in  pos- 
session. Fauntleroy  v.  Henderson,  12  B.  Mon. 
(Ky.)  447. 

Recitals  in  ancient  conveyances  taken  in 
connection  with  the  possession  and  claim  of 
ownership  of  the  premises  in  harmony  with 
them  must  be  deemed  to  create  a  conclusive 
presumption  of  the  truth  of  the  recitaJs. 
Dosoris  Pond  Co.  v.  Campbell,  25  N.  Y. 
App.  Div.  179,  50  N.  Y.  Suppl.  819  [affirmed 
in  164  N.  Y.  590,  58  N.  E.  1087]. 

That  a  deed  was  anciently  executed  and 
has  since  been  lost  will  not  be  presumed  ex- 
cept for  the  purpose  of  quieting  a  long-con- 
tinued possession  of  the  land.  Brown  v.  Ed- 
son,  2.3  Vt.  435. 

Where  an  ancient  deed  recites  the  execu- 
tion of  a  bond  for  title  and  sucli  deed  came 
from  proper  custody  and  immediate  posses- 
sion was  taken  thereunder,  the  execution  of 
said  bond  may  be  presumed.  Grant  v.  Searcy, 
(Tex.  Civ.  y\pp.  ISOtJ)  35  R.  W.  801. 

80.  Ilcinlz  r.  Thayer,  (Tex.  Civ.  App.  1899j 
50  8.  W.  175. 

81.  Miifjcc  V.  Merriman,  85  Tex.  105,  10 
R.  W.  1002. 

82.  MoHlior  V.  Moaher,  104  Mich.  551,  02 
N.  W.  700. 

83.  Siciud  11  Davis,  6  Pet.  (U.  S.)  124,  8 
L.  cd.  342;  Grellier  v.  Neal,  1  Peake  N.  P. 
140,  3  Rev.  Rep.  000. 
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A  deed  with  the  attesting  clause  "  witness 
my  hand  "  signed  by  the  giantor  with  a  seal 
affixed  to  his  name  will  raise  the  presumption 
of  sealing  and  delivery.  Miller  v.  Binder,  23 
Pa.  St.  489. 

Possession  by  grantee  is  prima  facie  evi- 
dence of  execution.  Nixon  v.  Post,  13  Wash. 
181,  43  Pac.  23. 

The  delivery  of  a  trust  deed  may  be  pre- 
sumed from  an  indorsement  thereon  df  ac- 
ceptance by  the  trustee  in  his  own  handwrit- 
ing, although  he  testifies  many  years  later, 
when  he  has  become  aged,  that  he  never  saw 
the  deed  and  knew  nothing  of  it.  Ewing  ?;. 
Suckner,  76  Iowa  407,  41  N.  W.  164. 

84.  Smith  v.  Walsh,  3  Greene  (Iowa)  498. 
See  Gay  v.  Parpart,  106  U.  S.  67 1),  1  S.  Ct. 
456,  27  L.  ed.  256.  But  see  Skinner  v.  Pinny, 
19  Fla.  42,  45  Am.  Rep.  1. 

Magistrate's  certificate  of  acknowledgment 
not  sufficient  proof  of  execution  without  the 
certificate  of  registry.  Joplin  v.  Johnson,  4 
N.  Brunsw.  541. 

Where  the  certificate  of  acknowledgment  is 
insufficient  execution  maj"  be  proved  by  the 
officer  who  signed  such  certificate,  his  signa- 
ture being  taken  as  that  of  an  attesting  wit- 
ness. Middlebrooks  v.  Barefoot,  121  Ala. 
642,  25  So.  102. 

85.  Buckley  v.  Carlton,  3  Fed.  Cas.  No. 
2,093,  6  McLean  125. 

A  warranty  deed  duly  executed  and  re- 
corded raises  a  presumption  tliat  the  grantor 
had  title  and  could  convey,  and  that  he  vested 
a  seizin  of  the  premises  by  his  deed  in  the 
grantee.    Farwell  v.  Rogers,  09  Mass.  33. 

Where  it  has  been  duly  acknowledged  and 
recorded,  further  proof  of  the  execution  of  a 
deed  is  not  essential  in  order  that  it  may  he 
read  in  evidence.  Young  v.  Ringo,  1  T.  B. 
Mon.  (Ky.)  30;  Brown  r.  Lynch,  1  Harr. 
&  M.  (Md.)  218.  See  Re  Mayer,  40  L.  J. 
C.  P.  20L  24  L.  T.  Rep.  N.  S.  273,  19  Wkly. 
Rop.  041. 

The  registry  of  an  act  under  private  sig- 
nature (loos  not  make  proof  of  its  oNccution 
by  the  ])arties  to  it.  Grant's  Succession,  14 
La.  Ann.  705. 
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sumably  at  the  place  named  in  its  caption.^''  And,  it  not  being  customary  to  exe- 
cute an  indenture  in  parts,  the  execution  of  an  agreement  under  seal  by  one  of 
the  parties  named  therein  is  held  to  raise  no  presumption  that  a  counterpart  was 
executed  by  the  other  party 

b.  Attestation.  It  will  be  presumed  that  a  deed  was  attested  at  the  time  of 
its  execution,  where  it  appears  to  have  been  duly  attested  and  acknowledged.^^ 

c.  Seal.  Where  there  is  no  indication  from  the  record  of  a  deed  that  a  seal 
was  affixed  thereto  it  will  be  presumed  that  there  was  none ;  ^"^  but  although  the 
copy  of  a  deed  as  recorded  contains  no  seal,  yet  if  there  is  a  recital  in  the  attesta- 
tion clause  that  the  instrument  is  signed  and  sealed  it  will  be  presumed  that  the 
original  deed  was  sealed.*  And  the  presence  of  a  seal  on  a  deed  raises  the  pre- 
sumption that  it  was  there  when  the  instrument  was  signed.^^ 

d.  Time  of.  The  date  of  a  deed  is  prima  facie  evidence  of  its  execution  on 
that  day.''^ 

6.  Forgery.    Where  a  party  makes  a  denial  under  oath  of  the  execution  of  a 


86.  Gress  Lumber  Co.  V.  Georgia  Pine 
Shingle  Co.,  105  Ga.  847,  32  S.  E.  632,  hold- 
ing that  presumption  does  not  control  where 
the  attestation  clause  recites  another  place 
at  which  it  was  signed,  sealed,  and  delivered. 
See  McCandless  v.  Yorkshire  Guarantee,  etc., 
Corp.,  101  Ga.  180,  28  S.  E.  663. 

87.  Roland  v.  Pinckney,  8  Misc.  (N.  Y.) 
458,  29  N.  Y.  Suppl.  1102. 

88.  Pringle  v.  Dunn,  37  Wis.  449,  19  Am. 
Rep.  772.  See  also  Watson  v.  Peters,  26  Mich. 
508  (where  it  was  decided  that  an  inference 
against  the  validity  of  the  attestation  is  not 
warranted  by  proof  that  neither  of  two  sub- 
scribing witnesses  were  present  at  the  acknowl- 
edgment of  the  deed,  in  the  absence  of  any 
showing  that  it  had  not  been  signed  pre- 
viously) ;  Hronska  v.  Janke,  66  Wis.  252,  28 
N.  W.  166  (holding  that  although  a  deed  at- 
tested by  two  witnesses  purports  to  have  been 
acknowledged  by  some  of  the  grantors  on 
different  days,  in  different  counties,  and  be- 
fore diflferent  officers,  it  will  be  presumed  to 
have  been  duly  witnessed  and  the  grantors 
will  be  presumed  to  have  been  together). 

89.  Switzer  v.  Knapps,  10  Iowa  72,  74  Am. 
Dec.  375.  But  under  a  statute  enacting  that 
a  conveyance  of  an  interest  in  land  may  be 
made  by  deed,  signed  and  sealed  by  the 
grantor,  conveyances  referred  to  in  an  ab- 
stract of  title  as  "  deeds "  are  to  be  pre- 
sumed to  have  been  sealed  as  required  by 
statute.  McLeod  v.  Lloyd,  43  Oreg.  260,  71 
Pac.  795  74  Pac.  491. 

90.  McCoy  V.  Cassi'dy,  96  Mo.  429,  9  S.  W. 
926  [overruling  Hamilton  v.  Boggess,  63  Mo. 
233 J.  Compare  Starkweather  v.  Martin,  28 
Mich.  471;  Todd  v.  Union  Dime  Sav.  Inst.,  7 
N.  Y.  St.  449;  Reusens  v.  Staples,  52  Fed. 
91 ;  LeFranc  v.  Richmond,  15  Fed.  Cas.  No. 
8,209,  5  Sawy.  601;  Talbot  v.  Hodson,  2 
Marsh.  527,  7  Taunt.  251,  2  E.  C.  L.  348.  But 
see  Moreau  v.  Detehemendy,  41  Mo.  431. 

A  recital  in  a  deed  that  it  is  "  signed,  sealed, 
and  delivered "  does  not  estop  the  grantor 
from  insisting  on  the  want  of  a  seal  where 
none  in  fact  exists.  Davis  v.  Judd,  6  Wis. 
85. 

A  recital  in  certified  copy  of  a  deed  may 
give  rise  to  a  presumption  that  the  original 


was  sealed.  Macey  v.  Stark,  116  Mo.  481,  21 
S.  W.  1088. 

The  words  "  witness  my  hand  and  seal " 
are  held  in  an  early  case  in  North  Carolina 
to  be  no  proof  of  the  seal  attached  to  a  deed. 
Ingram  v.  Hall,  2  N.  C.  222. 

Where  there  are  no  seals  opposite  part  of 
the  names  of  the  grantors  and  the  deed  re- 
cites that  the  grantors  have  affixed  their  seals 
it  will  be  presumed  that  those  whose  names 
have  no  seals  opposite  them  have  adopted 
those  opposite  the  other  names.  .  Burnett  v. 
McCluey,  78  Mo.  676. 

91.  Fogg  V.  Moulton,  59  N.  H.  499. 

92.  Arkansas. —  Meech  v.  Fowler,  14  Ark. 
29. 

Illinois. —  Darst  v.  Bates,  51  111.  439. 

Iowa. —  Savery  v.  Browning,  18  Iowa  246 ; 
Meldrum  v.  Clark,  Morr.  130. 

Massachusetts. —  Smith  v.  Porter,  10  Gray 
66. 

North  Ca/rolina. —  Newlin  v.  Osborne,  49 
N.  C.  157,  67  Am.  Dec.  269. 

Pennsylvania. —  Cover  v.  Manaway,  115  Pa. 
St.  338,  8  Atl.  393,  2  Am.  St.  Rep.  552. 

Texas. — Lacoste  v.  Odam,  26  Tex.  458. 

Virginia. —  Colquhoun  v.  Atkinson,  6  Munf . 
550. 

Wisconsin. —  McFarlane  v.  Louden,  99  Wis. 
620,  75  N.  W.  394,  67  Am.  St.  Rep.  883. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  571. 

This  presumption  is  not  overcome  by  the 
fact  that  the  certificate  of  authentication  by 
the  clerk  of  the  court  to  the  notary's  cer- 
tificate on  the  deed  bore  a  later  date  than  the 
deed.  McFarlane  v.  Louden,  99  Wis.  620,  75 
N.  W.  394,  67  Am.  St.  Rep.  883. 

Actual  time  of  execution  may  be  proved. 
Geiss  V.  Odenheimer,  4  Yeates  (Pa.)  278,  2 
Am.  Dec.  407. 

If  offered  in  evidence  to  affect  a  stranger 
and  the  time  of  execution  becomes  material 
the  date  is  no  evidence  of  the  time  of  execu- 
tion. Meldrum  i\  Clark,  Morr.  (Iowa)  130. 
See  Baker  v.  Blackburn,  5  Ala.  417. 

In  the  case  of  deeds  in  fee  unattested  and 
unacknowledged  the  presumption  that  a  deed 
was  executed  on  the  day  of  its  date  is  held 
not  to  apply.  Center  v.  Morrison,  31  Barb. 
(N.  Y.)  155. 
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deed  and  asserts  tliat  it  is  a  forgery  the  burden  of  proof  is  on  tlie  party  claiming 
under  the  instrninent  to  show  its  genuineness."^  A  presumption  tljat  a  deed  waft^ 
forged  arises  where  it  is  sliown  l>y  certificates  from  the  executive  department  that 
a  person  purporting  to  have  signed  tlie  deed  as  a  witness  in  the  official  capacity 
of  justice  of  the  peace  was  not  in  commission  in  the  county  wliere  such  deed 
purports  to  have  been  made,  at  the  date  of  its  execution."^ 

3.  Existence.  One  who  undertakes  to  prove  the  existence  of  a  deed  in  tlie 
past  must  first  show  such  circumstances  as  will  evidence  the  fact  of  its  existence,, 
next  the  loss  or  destruction,  and  then  the  contents.'^'' 

4.  Nature  and  Extent  of  Interest  or  Estate  Conveyed.  It  is  a  presumption  of 
law  that  one  conveying  by  a  general  warranty  deed  holds  the  original  grant,**^ 
such  a  deed  being  s}%o  prima  facie  evidence  of  good  title  in  the  grantee,*"  who  is 
presumed  to  enter  claiming  according  to  his  deed.®^  The  presumption  also  arises 
in  the  case  of  a  deed  which  grants  and  conveys  a  fee  simple  that  the  land  was  at 
the  date  of  the  conveyance  free  from  encumbrance."^  And  it  is  presumed  that  a 
grantor  intends  to  convey  everything  necessary  for  the  reasonable  enjoyment  of 
the  thing  granted  so  far  as  it  is  in  his  possession.^  And  a  conveyance  by  one  who- 
has  both  an  interest  in  his  own  right  and  a  power  will  be  presumed  to  be  of  the 
interest  in  the  absence  of  any  evidence  to  the  contrary.^  So  a  deed  by  a  sheriff 
is^r^Jma  ya<?i6  a  conveyance  of  the  title  of  defendant.^  Again  where  property 
which  is  a  part  of  the  community  estate  is  conveyed  by  a  father  to  his  children  it 
will  be  presumed  to  have  been  in  discharge  of  the  interest  of  the  children  in  such 
estate  to  the  extent  of  the  value  of  that  conveyed.*  And  whei'e  a  conveyance  of 
land  is  made  to  two  persons  jointly,  the  presumption  arises,  in  the  absence  of 
proof  to  the  contrai'y,  that  each  one  paid  his  proportion  of  the  purchase-money.^ 


Where  the  fact  of  the  antedating  of  a  deed 

furnishes  a  presumption  that  it  was  executed 
after  marriage  and  that  the  earlier  date  was 
inserted  to  overreach  the  title  to  dower  the 
burden  of  proof  rests  on  defendant  in  eject- 
ment for  dower  to  show  that  the  deed  was 
actually  executed  before  marriage.  Costigan 
V.  Gould,  5  Den.  (N.  Y.)  290. 

93.  Holland  v.  Carter,  79  Ga.  139,  3  S.  E. 
690;  Hanks  v.  Phillips,  39  Ga.  550;  Carver 
V.  Carver,  97  Ind.  497 ;  Williamson  v.  Gore, 
(Tex.  Civ.  App.  1903)  73  S.  W.  563;  Willis 
V.  Lewis,  28  Tex.  185;  Cairrell  v.  Higgs,  1 
Tex.  Unrep.  Cas.  56.  But  see  Masterson  ?'. 
Todd,  6  Tex.  Civ.  App.  131,  24  S.  W.  682, 
holding  the  burden  to  be  on  the  one  filing  the 
affidavit  of  forgery,  where  the  deed  is  admis- 
sible as  an  ancient  instrument. 

In  Texas,  for  the  purpose  of  prescribing 
land  under  the  five  years'  statute  of  limita- 
tions, a  deed  apparently  duly  registered  is 
admissible  without  proof  of  its  execution,  al- 
though an  affidavit  of  forgery  has  been  made 
against  it.  Chamberlain  v.  Showalter,  5  Tex. 
Civ.  App.  226,  23  S.  W.  1017. 

94.  Parker  v.  Wavcross.  etc.,  R.  Co.,  81 
Ga.  .387,  8  8.  E.  871. " 

Only  clear  and  convincing  proof,  however, 
should  jircvai]  against  a  deed  authenticated 
in  the  manner  prescribed  by  law  and  which 
has  been  recorded  for  a,  long  period  of  time, 
especially  after  the  death  of  those  whose  deed 
it  purports  to  he.  Hall  v.  Lamb,  50  Minn. 
33,  52  N.  W.  267. 

95.  Stockdale  r.  Young,  3  Strobh.  (S.  C.) 
.001  note. 

96.  King  )•.  Hall,  1  Overt.  (Tenn.)  209. 
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97.  Sheets  v.  Dufour,  5  Blackf.  (Ind.)  549. 

A  patent  for  land  issued  by  the  common- 
wealth should  be  regarded,  it  is  held,  as  a 
conveyance  of  existing  rights  of  the  state  and 
not  an  assertion  by  the  state  of  a  good  title 
to  the  whole  land  patented.  Beeler  v.  Cov,. 
9  B.  Mon.  (Ky.)  312. 

98.  Melchei  v.  Flanders,  40  N.  H.  139; 
Breck  v.  Young,  11  N.  H.  48.j. 

99.  Cruger  v.  Ginnuth,  3  Tex.  App.  Civ. 
Cas.  §  24. 

1.  Bushnell  v.  Salisbury  Ore  Bed,  31  Conn. 
150.  See  also  Ball  v.  Ball,  1  Phila.  (Pa.)  36, 
4  Pa.  L.  J.  Rep.  424. 

A  deed  of  conveyance  is  presumed  to  carry 
the  possession  (Grubbs  v.  Barber,  102  Ind. 
131,  1  N.  E.  636)  and  the  power  of  sale  and 
conveyance  by  the  grantee  ( Stall  v.  Cincin- 
nati, 16  Ohio"  St.  169). 

Rights  of  batture  do  not  pass  in  the  sale 
of  a  lot  in  New  Orleans,  fronting  on  the 
levee,  unless  specifically  mentioned  in  the  act 
of  sale.  Ferriere  v.  New  Orleans,  35  La.  Ann. 
209. 

Rule  applied  in  deed  of  land  to  railroad. — 

International,  etc.,  R.  Co.  v.  Bost,  2  Tex.  App. 
Civ.  Cas.  §  383. 

Seizin  is  presumed  to  follow  the  title. 
Blethen  7\  Dwinel.  34  Me.  133. 

2.  CofTing  r.  Tavlor,  16  Til.  457.  See  Edens 
r.  Simpson,  (Tex.' Sup.  1891)  17  S.  W.  788. 

3.  Sutherland  v.  Whidden,  3  Nova  Scotia 
410. 

4.  Sparks  v.  Spence,  40  Tex.  693. 

5.  Nims  v.  Nims,  23  Fla.  69.  1  So.  527. 
See  Wade  v.  Boyd,  (Tex.  Civ.  App.  1900)  60' 
S.  W.  360. 
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And  the  burden  of  proof  rests  on  one  allegin_s^  that  a  transaction  was  hut  a  testa- 
mentary gift  to  show  such  fact,  where  the  deeds  purport  a  conveyance  in 
prmenti.^  And  hkewise  one  who  alleges  that  a  deed  absolute  on  its  face  was  a. 
conveyance  in  trust  has  the  burden  of  proving  such  allegation.''  So  where 
grantors  seek  to  avoid  a  deed  in  part  the  burden  rests  on  them  to  show  that  a  con- 
veyance was  intended  of  less  land  than  was  in  fact  conveyed.^ 

5.  Identity  of  Parties.  At  law  real  property  is  supposed  to  belong  to  the 
person  or  persons  in  whose  name  the  title  appears  to  stand  by  a  conversance  ;  * 
and  the  identity  of  the  person  may  be  presumed  from  the  identity  of  the  name 
of  a  grantor  or  grantee.^"  So  where  the  identity  of  the  grantor  in  a  deed  with 
the  owner  of  the  land  is  sufficiently  stated  in  the  body  of  a  deed  it  will  not  after 
a  lapse  of  time  be  presumed  that  the  deed  is  not  that  of  the  owner.'^  Again  a 
recital  in  a  deed  of  persons  as  heirs  of  another  may  be  received  as  evidence  of 
such  fact.-"^ 

6.  Identity  of  Land.  Where  the  terms  of  a  deed  describing  the  property 
claimed  are  uncertain  in  themselves  but  refer  to  other  facts  and  circumstances 
to  determine  their  meaning,  the  party  claiming  under  the  deed  has  the  burden  of 
showing  such  facts  and  cii'cumstances.''^  And  the  question  whether  the  land  in 
controversy  is  included  by  a  deed  which  does  not  show  on  its  face  whether  it 
includes  or  relates  to  such  land  is  one  of  fact  for  the  jury  and  the  party  is  not 
required  to  locate  on  the  ground  the  calls  of  the  deed  before  it  is  admitted.^*  So 
where  a  conveyance  of  a  tract  of  land  excepts  parcels  before  conveyed  to  others 
it  is  decided  that  one  claiming  under  such  conveyance  in  a  controversy  for  the 
land,  under  adverse,  conflicting  claims  must  show  that  the  land  in  contest  is  not 


But  a  conveyance  to  a  married  woman  will 

not  be  presumed  a  jointure  where  no  such  in- 
tention appears  either  expressly  or  by  neces- 
sary implication  from  the  deed.  Chase  v. 
Alley,  82  Me.  234,  19  Atl.  397. 

6.  Millican  v.  Millican,  24  Tex.  426. 

7.  Lingenfelter  v.  Riehey,  62  Pa.  St.  123. 

8.  Jordan  v.  Young,  (Tex.  Civ.  App.  1900) 
56  S.  W.  762. 

9.  Lang  v.  Waring,  17  Ala.  145. 

10.  California. —  Ward  v.  Dougherty,  75 
Cal.  240,  17  Pac.  193,  7  Am.  St.  Rep.  151. 

MichigoM. —  Tillotson  v.  Webber,  96  Mich. 
144,  55  N.  W.  837. 

Missouri. —  Hunt  v.  Searcy,  167  Mo.  158, 
67  S.  W.  206. 

Nebraska. —  Rupert  v.  Penner,  35  Nebr. 
587,  53  N.  W.  598,  17  L.  R.  A.  824. 

Vermont. —  Cross  v.  Martin,  46  Vt.  14. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  568. 

Rule  is  founded  on  the  experience  of  its 
correctness  and  convenience.  Flournoy  v. 
Warden,  17  Mo.  435. 

Corporations  of  the  same  name  but  de- 
scribed as  of  one  county  in  a  deed  to  it  and 
as  of  another  county  in  a  deed  by  it  will  be 
presumed  to  be  the  same  corporation  in  tlia 
absence  of  proof  that  they  are  different  cor- 
porations. Ballard  v.  Carmichael,  83  Tex. 
355,  18  S.  W.  734. 

Where  a  father  and  son  are  of  the  same 
name  and  a  deed  of  land  is  made  leaving  it 
uncertain  on  the  face  of  the  deed  whether  the 
grant  is  to  the  father  or  the  son  the  law  may 
presume  that  the  father  was  intended  as 
grantee  in  the  absence  of  proof  to  the  con- 
trary. Doty  V.  Doty,  159  111.  46,  42  N.  E. 
174;  Graves  v.  Colwell,  90  111.  612.  But  see 
Simpson  v.  Dix,  131  Mass.  179. 


Where  the  name  of  the  grantee  and  of  a. 
prior  holder  and  grantor  are  the  same  iden- 
tity of  person  may  be  presumed.  Brown  y.. 
Metz,  33  111.  339,  85  Am.  Dec.  277. 

Where  the  description  of  a  party  suits  two 
persons  it  has  been  decided  in  Mississippi 
that  the  one  claiming  under  the  deed  should 
show  that  he  is  the  person  intended.  Grand 
Gulf  R.,  etc.,  Co.  V.  Bryan,  8  Sm.  &  M.  (Miss.) 
234. 

11.  Maekay  v.  Easton,  19  Wall.  (U.  S.) 
619,  22  L.  ed.  211. 

12.  Bell  V.  Barron,  14  Vt.  307. 

13.  Benedict  r.  Horner,  13  Wis.  256. 
Where  land  is  conveyed  by  metes  and 

bounds  the  circumstances  should  be  very 
strong  to  prove  that  the  grantor  meant  to 
convey  other  land  than  that  described  to  in- 
duce a  court  to  set  aside  the  conveyance  of 
the  land  described  and  to  decree  that  of  the 
other.  Russell  v.  Transylvania  University,  1 
Wheat.  (U.  S.)  432,  4  L.  ed.  129. 

Where  a  deed  definitely  calls  for  the  low 
water-line  of  the  shore  as  a  boundary  in  the 
absence  of  an  issue  of  title  it  will  not  be  pre- 
sumed in  construing  such  deed  that  there  was 
a  want  of  title  in  the  grantor  to  the  shore  by 
reason  of  the  common-law  rule  that  the  title 
to  the  shore  is  in  the  state.  Oakes  v.  De 
Lancey,  133  N.  Y.  227,  30  N.  E.  974,  28  Am. 
St.  Rep.  628  [affirming  59  N.  Y.  Super.  Ct. 
497,  15  N.  Y.  Suppl.  561],  holding  that  the 
common-law  rule  as  to  title  in  the  state  does 
not  exclude  the  possibility  of  title  in  the 
grantor  derived  from  the  state  or  by  pre- 
scription. 

14.  Hogans  v.  Carruth,  18  Fla.  587. 
After  a  lapse  of  time  it  may  be  presumed 

that  a  deed  was  for  the  land  ordered  by  a 
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embraced  in  tlie  exceptions.^^  And  althougl)  it  is  a  presumption  of  law  that  when 
a  parcel  of  real  property  is  divided  by  the  owner  who  conveys  a  portion,  the  par- 
ties contract  with  reference  to  the  physical  condition  of  tlie  property  at  that  time, 
yet  such  presumption  may  be  repelled  by  the  terms  of  the  grant  or  actual  knowl- 
edge on  the  part  of  the  contracting  parties  of  facts  which  negative  any  deduction 
to  be  drawn  from  the  apparent  condition.^" 

7.  Delivery  AND  Registration  —  a.  Delivery  in  General.  Unless  delivery  of  a 
deed  is  stated  to  be  in  escrow  it  will  be  presumed  to  have  been  absolute."  But  it 
is  presumed  that  a  deed  was  not  delivered  before  acknowledgment.'''  And  the 
delivery  of  a  deed  need  not  be  proved  by  positive  testimony,  but  may  be  inferred 
from  circumstances,^^  or  from  acts  and  declarations  of  the  parties  constituting  parts 
of  the  res  gestm  and  which  show  such  an  intention.^'  So  proof  of  the  execution  of 
a  deed  \&  prima  facie  evidence  of  its  delivery,''^'  but  not  conclusive  and  deliv- 
ery to  a  person  designated  by  the  vendee  h  prima  facie  proof  of  delivery  to  the 
latter.^^  Again  the  presumption  in  favor  of  the  delivery  of  a  deed  of  settlement  is 
declared  to  be  stronger  than  in  the  case  of  a  bargain  and  sale.^  And  where  a 
deed  is  in  favor  of  an  infant  a  greater  presumption  in  favor  of  its  delivery  arises 
than  in  the  case  of  an  adult.^^ 

b.  Burden  of  Proof,  The  burden  of  proof  of  the  delivery  of  a  deed  rests  on 
him  who  alleges  it.^''  But  a  grantor  in  order  to  defeat  a  deed  executed  in  the 
presence  of  the  parties  must,  it  is  decided,  show  clearly  that  there  was  neither  a 


decree  to  be  conveyed.  Jack  v.  Cassin,  9  Tex. 
Civ.  App.  228,  28  S.  W.  832. 

15.  Guthrie  v.  Lewis,  1  T.  B.  Mon.  (Ky.) 
142.  See  Smith  v.  Bodfish,  27  Me.  289.  But 
see  Batts  v.  Baits,  128  N.  C.  21,  38  S.  E.  132, 
holding  that  one  claiming  the  benefit  of  an 
exception  in  a  deed  has  the  burden  of  proof. 

A  reservation  of  the  use  of  a  cove  for  cer- 
tain purposes  has  an  influence  in  favor  of  the 
inclusion  of  the  cove  by  the  conveyance. 
Small  V.  Wright,  74  Me.  428. 

16.  Simmons  v.  Cloonan,  47  N.  Y.  3. 
Where  a  given  quantity  of  land,  part  of  a 

larger  tract,  is  conveyed  by  a  deed,  the  calls 
of  which  do  not  identify  the  land  with  suffi- 
cient certainty,  payment  of  the  purchase- 
price  by  the  grantee  at  the  time  of  delivery 
raises  no  presumption  that  he  was  put  in  pos- 
session by  the  grantor  of  a  particular  tract 
of  the  land  conveyed.  Schenk  v.  Evoy,  24 
Cal.  104. 

17.  Currie  v.  Donald,  2  Wash.  (Va.)  58. 

18.  Zerbe  v.  Missouri,  etc.,  R.  Co.,  80  Mo. 
App.  414. 

19.  f4ardner  r.  Collins,  9  Fed.  Cas.  No. 
5,223,  3  Mason  398. 

20.  Juiiiiiiel  V.  Mann,  80  111.  App.  288. 

21.  Indiana. —  Louisville,  etc.,  R.  Co.  v. 
Sumner,  106  Ind.  55,  5  N.  E.  404,  55  Am. 
Rep.  719. 

Missouri. —  Allen  ?;.  Do  Groodt,  (Sup. 
1891)  15  S.  W.  314. 

North  Carolina. —  Levister  r.  Hilliard,  57 
N.  C.  12. 

Pennsylvania. —  Killo  v.  Ego,  79  Pa.  St.  15; 
Dielil  ?;.'Emig,  (io  I'a.  St.  320. 

Tcmas. —  TimiMoiiy  v.  Burns,  (Civ.  App. 
1897)  42  S.  W.  133. 

S(.(-  )(i  Cent.  Dig.  tit.  "Deeds,"  §  574. 

lint  sec  lioyd  /'.  Slaybnck,  03  Cal.  493. 

A  devise  of  land  previously  conveyed  by  a 
deed  of  gift  executed  by  a  testator  to  a 
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devisee  does  not  raise  a  presumption  that  the 
deed  was  never  delivered.  Lewis  v.  Ames,  44 
Tex.  319. 

A  finding  that  a  deed  is  executed  includes 
delivery  as  a  necessary  incident.  Colee  i:. 
Colee, 'l22  Ind.  109,  23  N.  E.  687,  17  Am. 
St.  Rep.  345. 

An  admission  of  execution  implies  deliv- 
ery.   Jenkins  v.  McConico,  26  Ala.  213. 

As  against  the  grantor  delivery  is  pre- 
sumed from  acknowledgment.  Brann  v.  Mon- 
roe, 11  Ky.  L.  Rep.  324;  Fontaine  V.  Boat- 
men's Sav.  Inst.,  57  Mo.  552.  -  But  see  Alex- 
ander r.  De  Kermel,  81  Ky.  345. 

Finding  a  deed  among  the  papers  of  the 
decedent  raises  no  presumption  against  de- 
livery, where  the  deceased  was  as  much  en- 
titled to  possession  as  the  other  parties 
thereto.  Smith  v.  Adams,  4  Tex.  Civ.  App. 
5,  23  S.  W.  49. 

Proof  of  execution  implies  proof  of  deliv- 
ery. Van  Rensselaer  v.  Secor,  32  Barb. 
(N.  Y.)  469. 

22.  Arthur  v.  Anderson,  9  S.  C.  234. 

23.  Rumsey  v.  Otis,  133  Mo.  85,  34  S.  W. 
551. 

24.  Crowder  v.  Searcy,  103  Mo.  97,  15  S.  W. 
346. 

25.  Rivard  v.  Walker,  39  111.  413;  Master- 
son  V.  Cheek,  23  111.  72 ;  Bryan  v.  Wash,  7 
111.  557. 

Execution  of  deeds  by  a  father  to  minor 
children  and  voluntarily  recording  them  raise 
a  presumption  of  delivery,  although  the  gran- 
tor kept  them  in  his  possession.  Abbott  v. 
Abbott,  189  111.  488,  59  N.  E.  958,  82  Am.  St. 
Rep.  470. 

26.  Dcvaney  v.  Koyne,  54  Mich.  116,  19 
N.  W.  772.  See  Pool'!'.  Davis.  135  Ind.  323, 
34  N.  E.  ]  130;  Shattuck  v.  Rogers,  54  Kan.  260, 
38  Par.  280.  But  compare  Scott  r.  Crouch, 
24  Utah  377,  67  Pac.  1068. 
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delivery  nor  intention  to  deliver.^^  And  where  lie  has  delivered  a  deed  the  bur- 
den is  on  him  to  sliow  that  it  was  intended  as  an  escrow  merely.^ 

c.  Time  of  Delivery.  A  deed  will,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  have  been  delivered  on  tlie  day  on  which  it  bears  date,^"  or,  as  is 
declared  in  some  cases,  on  the  date  of  its  execution  and  acknowledgment.'^'^  Again 


In  ejectment  defendant  has  tlie  burden  of 
proof,  wliere  he  claims  under  a  deed  from  his 
father,  and  the  deed  was  found  among  other 
papers  of  the  grantor,  to  show  delivery  be- 
fore the  grantor's  death.  Tyler  v.  Hall,  106 
Mo.  313,  17  S.  W.  319,  27  Am.  St.  Rep.  337. 
Compa/re  Doe  v.  Hiles,  4  Houst.  (Del.)  87. 

Where  certain  terms  were  to  be  complied 
■with  before  the  final  transfer  of  the  instru- 
ment the  burden  rests  on  the  party  claiming 
its  benefit  to  show  proof  of  compliance. 
Black  V.  Shreve,  13  N.  J.  Eq.  455. 

27.  Souverbye    r.    Arden,    1    Johns.  Ch. 

(N.  Y.)  240.  Compare  Waddell  v.  Latham, 
71  Miss.  351,  15  So.  32,  42  Am.  St.  Rep.  467; 
Carnes  v.  Piatt,  41  N.  Y.  Super.  Ct.  435 

(holding  that  one  upon  whom  the  burden 
rests  to  show  that  a  deed  was  not  delivered 
must  satisfy  the  jury  beyond  a  reasonable 
doubt  that  he  has  made  out  his  case,  and 
established  the  fact  of  non-delivery). 

28.  Chouteau  v.  Suydam,  21  N.  Y.  179. 
See  Blight  v.  Schenck,  10  Pa.  St.  285,  51  Am. 
Dec.  478. 

29.  Alabama. — Williams  v.  Armstrong,  130 
Ala.  389,  30  So.  553. 

California. —  McDougall  v.  McDoiigall,  135 
Cal.  316,  67  Pac.  778;  Treadwell  v.  Reynolds, 
47  Cal.  171. 

Delaware. —  Buker  v.  Carroll,  1  Pennew. 
o59,  42  Atl.  986. 

Florida.— Billings  v.  Stark,  15  Fla.  297. 

Illinois. —  Blake  v.  Fash,  44  111.  302;  Jayne 
V.  Gregg,  42  111.  413 ;  Deininger  v.  McCon- 
nel,  41  111.  227;  Schaeppi  v.  Glade,  95  111. 
App.  500. 

Indiama. — Faulkner  v.  Adams,  126  Ind.  459, 
26  N.  E.  170;  Scobey  v.  Walker,  114  Ind. 
254,  15  N.  E.  674;  Turner  v.  Madison  First 
Nat.  Bank,  78  Ind.  19. 

Iowa. —  Hall  v.  Cardell,  111  Iowa  206,  82 
N.  W.  503 ;  Farwell  v.  Des  Moines  Brick  Mfg. 
Co.,  97  Iowa  286,  66  N.  W.  176,  35  L.  R.  A. 
63. 

Kansas. —  Cain  v.  Robinson,  20  Kan.  456. 

Kentucky. — -Bunnell  v.  Bunnell,  111  Ky. 
566.  64  S.  W.  420,  65  S.  W.  607,  23  Ky.  L. 
Rep.  800,  1101;  Alexander  v.  De  Kermel, 
81  Ky.  345;  Ford  v.  Gregory,  10  B.  Mon. 
175 ;  Breekenridge  v.  Todd,  3  T.  B.  Mon.  52, 
16  Am.  Dee.  83. 

Maine. —  Hill  v.  McNichol,  80  Me.  209,  13 
Atl.  883;  Sweetser  v.  Lowell,  33  Me.  446; 
Cutts  V.  York  Mfg.  Co.,  18  Me.  190. 

Massachusetts. —  Smith  v.  Porter,  10  Gray 
66. 

Minnesota. —  Banning  v.  Edes,  6  Minn.  402. 
Mississippi. —  Sessions  v.  Doe,  7  Sm.  &  M. 
130. 

Missouri. —  Saunders  v.  Blythe,  112  Mo.  1, 
20  S.  W.  319. 

Neio  Jersey. —  Atlantic  City  v.  New  Au- 
ditorium Pier  Co.,  63  N.  J.  Eq.  644,  53  Atl. 
99;  Flynn  v.  Flynn,  (Ch.  1895)  31  Atl.  30. 


New  York.—  Robinson  v.  Wheeler,  25  N.  Y. 
252;  Carnes  v.  Piatt,  41  N.  Y.  Super.  Ct. 
435. 

North  Carolina. —  Kendrick  v.  Dellinger, 
117  N.  C.  491,  23  S.  E.  438;  Meadows  v. 
Cozart,  76  N.  C.  450;  Lyerly  v.  Wheeler,  34 
N.  C.  290. 

Oregon. —  Crossen  v.  Oliver,  37  Oreg.  514, 
01  Pac.  885. 

Pennsylvania. —  Hall  v.  Benner,  1  Penr. 
&  W.  402,  21  Am.  Dec.  394. 

Virginia. —  Raines  v.  Walker,  77  Va.  92 ; 
Harman  v.  Oberdorfer,  33  Gratt.  497. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  578. 

A  deed  and  the  vendor's  purchase-money 
security  are  presumed  to  have  been  delivered 
simultaneously.  Wickham  v.  Morehouse,  16 
Fed.  324. 

Date  is  prima  facie  evidence  of  the  time 
title  passed  to  the  grantee.  Ellsworth  v. 
New  Jersey  Cent.  R.  Co.,  34  N.  J.  L.  93. 

Delivery  by  recording  will  be  presumed  to 
have  been  at  the  date  of  deed  under  Cal.  Civ. 
Code,  §  1055,  providing  that  "  a  grant  duly 
executed  is  presumed  to  have  been  delivered 
at  its  date."  Ward  v.  Dougherty,  75  Cal. 
240,  17  Pac.  193,  7  Am.  St.  Rep.  151. 

Forged  deed. —  No  presumption  in  the  case 
of  a  forged  deed  arises  as  to  delivery  at  its 
date  or  at  any  other  time.  Remington  Paper 
Co.  V.  O'Dougherty,  81  N.  Y.  474.  And  it  is 
error  for  a  court  to  charge  that  an  ancient 
deed,  which  is  alleged  to  have  been  forged, 
is  presumed  to  be  genuine  if  coming  frotn 
the  proper  custody.  Beaumont  Pasture  Co.  v. 
Preston,  65  Tex.  448. 

If  an  intention  that  a  deed  shall  operate 
from  the  execution  thereof  is  apparent  on  its 
face  a  delivery  to  a  third  person  to  be  after- 
ward delivered  to  the  parties  will  not  be  pre- 
sumed to  be  merely  as  an  escrow.  Hosley  v. 
Holmes,  27  Mich.  416. 

In  New  York  the  presumption  was  not  af- 
fected by  1  Rev.  St.  p.  738,  §  137.  Robinson 
V.  Wheeler,  25  N.  Y.  252. 

Presumption  does  not  control  where  the 
deed  is  proved  to  have  been  in  the  hands  of 
the  grantor  at  a  subsequent.  Elsey  v.  Met- 
calf,  1  Den.  (N.  Y.)  323. 

Presumption  may  be  overcome  by  direct  or 
circumstantial  evidence  to  the  contrary. 
Thomas  v.  Lye,  37  111.  App.  482.  So  where 
it  appears  from  the  record  that  the  deeds  did 
not  reach  the  grantees  until  after  the  date 
of  the  grantor's  death  the  presumption  is 
overcome.  Furenes  v.  Eide,  109  Iowa  511, 
80  N.  W.  539,  77  Am.  St.  Rep.  545.  As  is 
also  the  ease  where  there  was  a  manual  de- 
livery and  acceptance,  at  a  subsequent  date. 
Blair  State  Bank  v.  Bunn,  61  Nebr.  464,  85 
N.  W.  527. 

30.  loiva. —  Wolverton  r.  Collins,  34  Iowa 
238. 

Michigan. —  Johnson  v.  Moore,  28  Mich.  3. 
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it  has  been  decided  that  where  the  date  of  a  deed  is  prior  to  that  of  tlje 
acknowledgment,  the  presumption  as  to  dehvery  on  the  day  of  date  docs  not 
apply 

di.  Acceptance.  The  execution,  acknowledgment,  and  delivery  of  a  deed  to 
the  grantee  raises  the  presumption  of  an  acceptance  of  the  instrument  by  him.® 
Actual  receipt,  however,  of  a  deed  by  the  grantee  is  not  es'sential  to  an  acceptance 
by  him,  but  a  constructive  delivery  may  be  established  by  whatever  affords  a 
presumption  of  liis  acceptance  thereof.'^'^  So  the  acceptance  by  a  grantee  of  a 
deed  which  has  been  executed  for  his  benefit  may  be  presumed.'^  And  it  is 
decided  that  the  presumption  of  acceptance  by  the  grantee  is  conclusive  wlierelie 


Minnesota. — Windom  v.  Sehuppel,  39  Minn. 
35,  38  N.  W.  757. 

Neio  Jersey. —  Benson  v.  Woolverton,  15 
N.  J.  Eq.  158. 

New  Yorfc.— Hulse  v.  Bacon,  167  N.  Y.  599, 
60  N.  E.  1113;  Ten  Eyck  v.  Whitbeck,  35 
N.  Y.  Suppl.  1013. 

Wisconsin. —  Wheeler  v.  Single,  62  Wis. 
380,  22  N.  W.  569. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  578. 

31.  Maine. — Loomis  v.  Pingree,  43  Me.  299. 
Maryland. —  Henderson  v.  Baltimore,  8Md. 

352. 

Michigan. —  Blanchard  v.  Tyler,  12  Mich. 
339,  86  Am.  Dec.  57. 

Pennsylvania. —  Brolasky  v.  Furey,  12 
Phila.  428. 

Tewas.— Kent  v.  Cecil,  (Civ.  App.  1894) 
25  S.  W.  715. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  578. 

Contra. — Smith  v.  Scarbrough,  61  Ark.  104, 
32  S.  W.  382 ;  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 
ham,  155  111.  514,  40  N.  E.  1014,  46  Am.  St. 
Rep.  355,  28  L.  R.  A.  612;  Smiley  v.  Fries, 
104  111.  416;  Hardin  v.  Crate,  78  111.  533; 
Jayne  v.  Gregg,  42  111.  413;  Ford  v.  Gregory, 
10  B.  Mon.  (Ky.)  175;  McConnell  v.  Brown, 
Litt.  Sel.  Cas.  (Ky.)  -±59;  Biglow  v.  Biglow, 
39  N.  Y.  App.  Div.  103,  56  N.  Y.  Suppl.  794. 

A  deed  dated,  acknowledged,  and  recorded 
at  different  dates  will  be  presumed  to  have 
been  delivered  at  least  as  early  as  the  date 
of  acknowledgment.  Clark  v.  Akers,  16  Kan. 
166. 

Presumption  that  the  date  of  a  deed  is  that 
of  its  delivery  is  held  not  to  apply  to  a  deed 
not  acknowledged  or  pi-oved  and  which  has  no 
subscribing  witnesses.  Elsey  v.  Metcalf,  1 
Den.  (N.  Y.)  323.  See  Harris  v.  Norton,  16 
Barb.  (N.  Y.)  264. 

Rule  that  the  date  of  acknowledgment  is 
the  date  of  delivery  is  held  not  to  apply 
where  the  grantee  dies  between  the  dates  of 
the  deed  and  its  acknowledgment.  Eaton  v. 
Trowbridge,  38  Mich.  454. 

32.  Banta  v.  Henry,  10  Ky.  L.  Rep.  36. 

33.  Tuttlc  r.  Turner,  28  Tex.  759. 

Acknowledgment,  registration,  and  enjoy- 
ment of  an  estate  granted  will  raise  the  pre- 
sumption of  acceptance  by  the  grantee. 
Kearny  v.  Jcflriefi,  48  Miss.  343. 

Failure  to  give  notice  of  non-acceptance  has 
been  held  not  to  raise  the  prosuni])tion  of 
acceptance.  St.  Lonis,  etc.,  R.  Co.  Riiddell, 
53  Ark.  32,  13  S.  W.  418. 

The  giving  of  a  bond  and  mortgage  by  a 
vendee  for  tlic  price  raiscH  the  ])resumption 
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of  acceptance  by  him.  McDowell  v.  Cooper. 
14  Serg.  &  R.  (Pa.)  296. 

34.  Alabama. — Fitzpatriek  v.  Brigman,  130 
Ala.  450,  30  So.  500;  Mallory  v.  Stodder,  (i 
Ala.  801. 

Arkansas. —  Eastham  v.  Powell,  51  Ark. 
530,  11  S.  W.  823. 

Connecticut. —  Tibbals  v.  Jacobs,  31  Conn. 
428. 

Indiana. —  Bremmerman  v.  .Jennings,  101 
Ind.  253;  Henry  v.  Anderson,  77  Ind.  361; 
Stewart  v.  Weed,  11  Ind.  92;  Guard  v.  Brad- 
ley, 7  Ind.  600. 

Zoica.— Hall  v.  Cardell,  111  Iowa  206,  82 
N.  W.  503. 

Kansas. —  Wuester  v.  Folin,  60  Kan.  334,. 
56  Pac.  490. 

Kentucky. —  Hacker  v.  Hoover,  66  S.  W. 
382,  23  Ky.  L.  Rep.  1848;  Lay  Lay,  Co 
S.  W.  371,  23  Ky.  L.  Rep.  1817;  Remington 
V.  Lamson,  65  S.  W.  120,  23  Ky.  L.  Rep. 
1340.  But  see  Jefferson  County  Bldg.  Assoc. 
t:  Heil,  81  Ky.  513;  Com.  v.  Jackson,  10 
Bush  424. 

Michigan. —  Higman  v.  Stewart,  38  Mich. 
513. 

Mississippi. —  Kearny  v.  Jeffries,  48  Miss. 
343;  Wall  v.  Wall,  30  Miss.  91,  64  Am.  Dec. 
147 ;  Ross  v.  Wilson,  7  Sm.  &  M.  753. 

Missouri. —  Whitaker  v.  Whitaker,  175  Mo. 
1,  74  S.  W.  1029. 

New  Hampshire. —  Peavey  v.  Tilton,  IS 
N.  H.  151,  45  Am.  Dec.  365. 

New  Yorfc.— Grain  v.  Wright,  114  N.  Y. 
307,  21  N.  E.  401 ;  Diefendorf  v.  Diefendorf, 
8  N.  Y.  Suppl.  617;  Church  v.  Gilman,  15 
Wend.  656,  30  Am.  Dec.  82;  Montreal  Cong. 
Nunnery  v.  McNamara,  3  Barb.  Ch.  375,  49 
Am.  Dec.  184. 

0/iio.— Mitchell  v.  Ryan,  3  Ohio  St.  377; 
Hammell  v.  Hammell,  19  Ohio  17. 

Tennessee. —  Maloney  v.  Bewley,  10  Heisk.. 
642. 

United  States. —  Hurst  v.  McNeil,  12  Fed. 
Cas.  No.  6,936,  1  Wash.  70. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  579. 

But  see  Dagley"  t\  Black,  197  111.  53,  64 
N.  E.  275;  Hulick  r.  Scovil,  9  111.  159. 

Assent  to  a  deed  delivered  to  a  third  per- 
son, such  deed  being  for  the  grantee's  benefit, 
M'ill  be  presumed.  Eastham  r.  Powell,  51 
Ark.  530,  11  S.  W.  823;  Tibbals  V.  Jacobs,  31 
Conn.  428;  Stewart  r.  Weed,  11  Ind.  92; 
Diefendorf  n.  Diefendorf,  8  N.  Y.  Suppl.  617. 

Deed  must  be  manifestly  for  grantee's 
benefit  to  raise  a  presumption  of  acceptance. 
Renfro  v.  Harrison,  10  Mo.  411. 
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has  been  in  possession  under  the  deed  for  a  long  period  of  time.^^  Assent,  how- 
ever, will  not  be  presumed  to  a  deed  which  is  prejudicial  to  tlie  grantee.^^ 

e.  Possession  by  Grantor.  Wliere  a  deed  which  has  been  duly  executed  and 
acknowledged  is  subsequently  found  in  tlie  possession  of  the  grantor  a  presump- 
tion arises  that  it  was  never  delivered.^" 

f.  Possession  by  Grantee  or  Assignee.  Where  a  grantee  is  in  possession  of  a 
deed  wliich  has  been  duly  executed  the  presumption  arises  that  it  has  been 
duly  delivered.^    And  possession  of  a  deed  by  one  claiming  under  the  gran- 


Possession  or  enioyment  of  land  may 
strengthen  presumption.  Stewart  v.  Weed, 
11  Ind.  92.  See  Boyd  v.  Bethel,  9  S.  W.  417, 
10  Ky.  L.  Rep.  470;  Fisher  v.  Ryan,  7  Ky.  L. 
Rep.  "95;  Herring  i;.  Richards,  3  Fed.  439,  1 
McCrary  570. 

Where  a  grant  is  a  pure,  unqualified  gift 
it  is  held  that  proof  of  actvxal  dissent  is 
necessary  to  rebut  the  presumption  of  ac- 
■ceptance.    Mitchell  v.  Ryan,  3  Ohio  St.  377. 

35.  Jones  v.  Hightower,  107  Ky.  5,  52 
S.  W.  826,  21  Ky.  L.  Rep.  576,  so  holding 
where  possession  was  held  under  the  deed  for 
forty  years. 

36.  Higman  v.  Stewart,  38  Mich.  513.  See 
Oifford  V.  McCloskey,  38  Hun  (N.  Y.)  350. 

Acceptance  should  not  be  lightly  presumed 
from  circumstances,  where  the  grant  imposes 
some  burden  on  the  grantee.  Richner  v.  Bris- 
bane, 19  Colo.  385,  35  Pac.  740;  Rittmaster 
V.  Brisbane,  19  Colo.  371,  35  Pac.  736. 

37.  Burton  v.  Boyd,  7  Kan.  17;  Egan  v. 
Horrigan,  96  Me.  46,  51  Atl.  246;  Patterson 
V.  Snell,  67  Me.  559;  Hatch  v.  Haskins,  17 
Me.  391;  Powers  v.  Russell,  13  Pick.  (Mass.) 
69;  Harvey  v.  Jones,  1  Disn.  (Ohio)  65,  12 
Ohio  Dec.  (Reprint)  490.  See  Blakemore  v. 
Byrnside,  7  Ark.  505.  But  see  Ewing  v. 
Buckner,  76  Iowa  467,  41  N.  W.  164;  Howard 
v.  Patrick,  38  Mich.  795. 

Burden  of  proof  of  delivery  is  on  the  party 
■claiming  under  the  deed,  where  possession 
remains  with  the  grantor.  Miller  v.  Eshle- 
man,  43  Leg.  Int.  (Pa.)  499. 

Possession  of  a  recorded  deed  is  of  less 
weight  than  where  it  is  unrecorded. 
Mitchell  V.  Ryan,  3  Ohio  St.  377.  And  see 
McGuire  v.  McGuire,  81  N.  Y.  App.  Div.  636, 
81  N.  Y.  Suppl.  1134  [affirming  37  Misc.  259, 
75  N.  Y.  Suppl.  302]. 

Presumption  is  not  conclusive  of  non-deliv- 
ery. Heintz  v.  Thayer,  (Tex.  Civ.  App.  1899) 
.50  S.  W.  175.  See  McGuire  v.  McGuire,  37 
Misc.  (N.  Y.)  259,  75  N.  Y.  Suppl.  302  [af- 
firmed in  81  N.  Y.  App.  Div.  636,  81  N.  Y. 
Suppl.  1134]. 

38.  Alaiama. —  Simmons  v.  Simmons,  78 
Ala.  365;  Fireman's  Ins.  Co.  v.  McMillan,  29 
Ala.  147;  Houston  v.  Stanton,  11  Ala.  412; 
Ward  V.  Ross,  1  Stew.  136. 

Arkansas. —  Scaife  v.  Byrd,  39  Ark.  568. 
California. —  Branson  v.  Caruthers,  49  Cal. 
374. 

District  of  ColumMa. —  Carusi  v.  Savary,  6 
Apt).  Cas.  330. 

Florida.— C3imY>hen  v.  Carruth,  32  Fla.  264, 
13  So.  432;  Billings  t).  Stark,  15  Fla.  297. 

Georgia.— Black  v.  Thornton,  30  Ga.  361; 


Ruskin  v.  Shields,  11  Ga.  636,  56  Am.  Dec. 
436. 

Illinois. —  Inman  Swearingen,  198  IH. 
437,  64  N.  E.  1112;  Griffin  v.  Griffin.  125  HI. 
430,  17  N.  E.  782 ;  McCann  v.  Atherton,  106 
111.  31;  Reed  v.  Douthit,  62  111.  348. 

Indiana. —  Pool  v.  Davis,  135  Ind.  323,  34 
N.  E.  1130;  Burkholder  v.  Casad,  47  Ind. 
418;  Berry  v.  Anderson,  22  Ind.  36. 

Iowa. —  Nichols  v.  Sadler,  99  Iowa  429,  68 
N.  W.  709. 

Maine. —  Andrews  v.  Dyer,  78  Me.  427,  6 
Atl.  833;  Patterson  v.  Snell,  67  Me.  559; 
Hatch  V.  Haskins,  17  Me.  391. 

Massachusetts. —  Butrick  v.  Tilton,  141 
Mass.  93,  6  N.  E.  563. 

Michigam. —  Fenton  v.  Miller,  94  Mich.  204, 
53  N.  W.  957;  Patrick  v.  Howard,  47  Mich. 
40,  10  N.  W.  71;  Dawson  v.  Hall,  2  Micii. 
390. 

Missouri. —  Pitts  v.  Sheriff,  108  Mo.  110, 
18  S.  W.  1071;  Allen  v.  De  Groodt.  105  Mo. 
442,  16  S.  W.  494,  1049;  Rogers  v.  Carey,  47 
Mo.  232,  4  Am.  Rep.  322. 

Nebraska. —  Roberts  v.  Swearingen,  8  Nebr. 
363,  1  N.  W.  305. 

Neio  Hampshire. —  Little  v.  Gibson,  39 
N.  H.  505. 

Netu  Jersey. —  Benson  v.  Woolverton,  15 
N.  J.  Eq.  158;  Black  v.  Shreve,  13  N.  J.  Eq. 
455. 

New  York. —  Mercantile  Safe  Deposit  Co.  v.- 
Huntington,  89  Hun  465,  35  N.  Y.  Suppl. 
390,  2  N.  Y.  Annot.  Cas.  215;  Games  v. 
Piatt,  41  N.  Y.  Super.  Ct.  435. 

North  Carolina. —  Williams  v.  Springs,  29 
N.  C.  384. 

Ohio. — Harvey  v.  Jones,  1  Disn.  65,  12  Ohio 
Dec.  (Reprint)  490;  Lore  v.  Truman,  1  Ohio 
Dec.  (Reprint)  510,  10  West.  L.  J.  250. 

South  Carolina. —  Collins  v.  Bankhead,  1 
Strobh.  25. 

Tennessee. —  Goodwin  v.  Ward,  6  Baxt.  107. 

reira.s.— Tuttle  v.  Turner,  28  Tex.  759; 
Sadler  v.  Anderson,  17  Tex.  245. 

Vermont. —  Dwinell  v.  Bliss,  58  Vt.  353,  5 
Atl.  317. 

West  Virginia. —  Ward  v.  Ward,  43  W.  Va. 
1,  26  S.  E.  542. 

United  States.—  Wright  v.  Wright,  77  Fed. 
795;  Mills  V.  Mills,  57  Fed.  873;  Dunn  v. 
Games,  8  Fed.  Cas.  No.  4,176,  1  McLean 
321. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  577. 

Burden  of  proof  rests  on  one  disputing  pre- 
sumption. Roberts  v.  Swearingen,  8  Nebr. 
363,  1  N.  W.  305.  But  see  Jourdan  V.  Patter- 
son, 102  Mich.  602,  61  N.  W.  64. 
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tee  is  regarded  as  evidence  of  delivery  to  sucli  grantee  nntil  the  contrary  i» 
shown. 

g.  Effect  of  Record  or  Delivery  For  Record.  That  a  deed  lias  been  duly  exe- 
cuted, aclcnowledged,  and  I'ecorded  is  'prima  facie  evidence  of  its  delivery*  and 


Failure  of  a  grantee  to  record  a  deed  held 
by  him  and  allowing  the  grantors  to  remain 
in  possession  does  not  alter  the  presumption. 
McGee  v.  Allison,  94  Iowa  527,  63  N.  W.  .324. 
Compare  MeFall  v.  McFall,  136  Ind.  622,  36 
N.  E.  517. 

Possession  by  the  grantee  is  prima  facie 
evidence  of  delivery,  not  conclusive. 

Florida. —  Southern  L.  Ins.,  etc.,  Co.  v. 
Cole,  4  Fla.  359. 

Georgia. —  Black  v.  Thornton,  31  Ga.  641. 

Massachusetts. —  Chandler  v.  Temple,  4 
Cush.  285. 

New  Jersey. —  Farlee  v.  Farlee,  21  N.  J.  L. 
279. 

Petmsylvania. —  Rhine  v.  Eobinson.  27  Pa. 
St.  30. 

South  Carolina. —  Shaw  v.  Cunningham,  16 
S.  C.  631. 

West  Virginia. —  Newlin  v.  Beard,  6  W.  Va. 
110. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  577. 

Possession  by  the  husband  of  the  grantee 
is  sufficient  to  show  delivery  to  the  wife. 
Daisz's  Appeal,  128  Pa.  St.  572,  18  Atl.  414. 

Possession  of  a  deed  and  land  under  it 
raises  a  presumption  of  delivery.  Lewis  v. 
Watson,  98  Ala.  479,  13  So.  570,  39  Am.  St. 
Rep.  82,  22  L.  R.  A.  297 ;  McMorris  v.  Craw- 
ford, 15  Ala.  271. 

Presumption  arising  from  possession  is  held 
not  to  be  supported  by  the  mere  fact  that  the 
grantee  received  by  mail  an  envelope  ad- 
dressed in  his  own  handwriting,  which  con- 
tained the  deed  when  filed  for  record,  when 
it  appears  that  the  deed  was  not  recorded 
until  after  the  death  of  the  grantor,  and 
that  both  the  grantor  and  the  grantee  had 
made  declarations  inconsistent  with  its  deliv- 
ery.   Scott  V.  Scott,  95  Mo.  300,  8  S.  W.  161. 

Presumption  of  delivery  is  not  overcome  by 
indefinite  evidence  on  behalf  of  the  grantor. 
Wright  V.  Wright,  77  Fed.  795. 

Where  two  persons  have  the  same  name  a 
delivery  to  one  without  any  statement  that 
the  deed  is  delivered  to  him  for  the  other 
person  will  raise  a  presumption  that  it  was 
delivered  to  such  grantee  for  his  own  benefit. 
Fyffe  V.  Fyflfe,  106  111.  646. 

39.  Steeple  v.  Downing,  60  Ind.  478 ;  Stew- 
art V.  Redditt,  3  Md.  67 ;  Morris  v.  Hender- 
son, 37  Miss.  492;  McClellan  v.  Zwingli,  24 
N.  Y.  Suppl.  371.  But  see  Andrews  v.  Dyer, 
78  Me.  427,  6  Atl.  833. 

Possession  of  a  trust  deed  by  one  of  the 
cestuis  que  trustent,  the  deed  being  signed 
by  the  grantor  and  grantee,  raises  presump- 
tion of  delivery.  Wallace  v.  Berdell,  97  N.  Y. 
13. 

40.  California. —  Ward  v.  Dougherty,  75 
Cal.  240,  17  I'ac.  193,  7  Am.  St.  Rep.  15]; 
Bcnsh^y  «.  Atwill,  J2  Cal.  231. 

Georgia. —  Rohh  v.  Campbell,  73  Ga.  309. 
Illinois. —  Wiirrcn  );.  Jacksonville,   15  111. 
230,  58  Am.  Dec.  610, 
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loioa. —  Robinson  v.  Gould,  26  Iowa  89 j 
Savery  v.  Browning,  18  Iowa  246. 

Kentucky. —  Coppage  v.  Murphy,  68  S.  W. 
410,  24  Ky.  L.  Rep.  257. 

Aiaine. —  Rowell  v.  Hayden,  40  Me.  .582. 

Maryland. —  Stewart  v.  Redditt,  3  Md.  67. 

Michigan. —  Patrick  v.  Howard,  47  Mich. 
40,  10  N.  W.  71. 

Mississippi. —  Ingraham  v.  Grigg,  13  Sm. 
&  M.  22. 

New  Hampshire. —  Wells  v.  Jackson  Iron 
Mfg.  Co.,  48  N.  H.  491. 

New  Jersey. —  Collins  );.  Collins,  45  N.  J. 
Eq.  813,  15  Atl.  849,  18  Atl.  860. 

New  York. —  Lawrence  v.  Farley,  24  Hun 
293;  Gilbert  v.  North  American  F.  Ins.  Co., 
23  Wend.  43,  35  Am.  Dec.  543. 

Ohio. —  Harvey  v.  Jones,  1  Disn.  65,  12 
Ohio  Dec.  (Reprint)  490. 

Pennsylvania. —  Kille  v.  Ege,  79  Pa.  St.  15; 
Rigler  v.  Cloud,  14  Pa.  St.  361. 

fiouth  Carolina. — McDaniel  v.  Anderson,  19 
S.  C.  211;  Dawson  v.  Dawson,  Rice  Eq.  243. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  580. 

Execution  and  registration  are  only  prima 
facie  evidence  of  delivery,  throwing  the  bur- 
den of  proving  the  contrary  intent  on  the 
grantor.  Thompson  v.  Jones,  1  Head  (Tenn.^ 
574. 

The  recording  of  a  deed  is  prima  facie  evi- 
dence of  delivery  (Allen  t.  Hughes,  106  Ga. 
775,  32  S.  E.  927;  Valter  v.  Blavka,  195  HI. 
610,  63  N.  E.  499;  Fireman's  Fund  Ins.  Co.  v. 
Dunn,  22  Ind.  App.  332,  53  N.  E.  251;  Heil 
V.  Redden,  45  Kan.  562,  26  Pae.  2;  Bullitt 
V.  Taylor,  34  Miss.  708,  69  Am.  Dec.  412; 
Lawrence  v.  Farley,  9  Abb.  N.  Cas.  (N.  Y. ) 
371;  Helms  v.  Austin,  116  N.  C.  751,  21  S.  E. 
556;  Mitchell  v.  Ryan,  3  Ohio  St.  377;  Bal- 
bec  V.  Donaldson,  2  Grant  (Pa.)  459.  But 
see  Egan  v.  Horrigan,  96  Me.  46,  51  Atl. 
246;  McDonnell  v.  McMaster,  15  Nova  Scotia 
372)  ;  and  only  prima  facie  evidence  (Door- 
ley  V.  O'Gorman,  6  N.  Y.  App.  Div.  591,  39 
N.  Y.  Suppl.  768),  especially  where  recorded 
by  or  under  direction  of  the  grantor  (Well- 
born V.  Weaver,  17  Ga.  267,  63  Am.  Dec.  235; 
Chess  11.  Chess,  1  Penr.  &  W.  (Pa.)  32,  21 
Am.  Dee.  350.  See  Hendricks  v.  Rasson,  53 
Mich.  575,  19  N.  W.  192)  ;  and  is  subject 
to  rebuttal  (Boardman  v.  Dean,  34  Pa.  St. 
252;  Harwood  i;.  Steel,  4  Phila.  (Pa.)  88. 
See  Coppage  v.  Murphy,  68  S.  W.  416,  24 
Ky.  L.  Rep.  257 ;  Mannix  v.  Riordan,  75  N.  Y. 
App.  Div.  135,  77  N.  Y.  Suppl.  357).  And 
where  a  deed  imposes  on  the  grantee  an' ob- 
ligation to  pay  an  existing  encumbrance  the 
recording  does  not  afi'ord  even  prima  facie 
evidence  of  delivery.  Thompson  v.  Dearborn, 
107  111.  87. 

A  delivery  is  not  to  be  inferred  for  the 
purpose  of  avoiding  a  contract  of  insurance 
on  the  groinul  that  the  i)roperty  was  vested 
in  another  tiian  the  insured  whore  the  only 
evidence  of  delivery  is  the  fact  that\it  is  on 
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acceptance.'*^  And  tlie  delivery  of  a  deed  for  record,  by  one  avIio  has  executed 
and  acknowledged  it,  with  unqualified  instructions  to  record  the  same,  will  raise 
the  presumption  in  the  absence  of  any  rebutting  circumstance  that  the  grantor 
intends  to  part  with  his  title.^'^  Again  the  assent  of  the  grantor  will  be  presumed 
to  the  delivery  of  a  deed  for  record  unless  a  dissent  be  shown.^^ 

h.  PFesumptions  as  to  Registration.  Deeds  will  be  presumed  to  be  filed  for 
record  in  the  order  in  which  they  are  handed  to  the  recorder,  as  it  is  his  duty  to 
do,**  and  to  have  been  recorded  in  the  proper  county.*^  So  a  presumption  arises 
that  a  deed  was  recorded  in  full  on  the  same  day  on  which  it  was  entered  in  the 
general  index.*"  And  it  will  be  presumed  that  a  copy  of  a  deed  is  correct  and 
that  the  deed  was  properly  recorded  where  it  appears  that  the  original  is  lost  and 
that  the  copy  is  taken  from  the  recorder's  books,  there  being  no  other  oflSce  of 
registration  but  his.*'' 

8.  Consideration  —  a.  In  General.  A  deed  is  prima  facie  evidence  of  a 
good  consideration*^  and  of  what  the  consideration  was  upon  which  it  was 


record  and  it  appears  that  since  the  execu- 
tion of  the  deed  the  parties  have  dealt  with 
the  property  the  same  as  if  no  conveyance 
had  been  made.  Walsh  v.  Vermont  Mut.  F. 
Ins.  Co.,  54  Vt.  3.51. 

A  registered  deed  which  has  been  lost  will 
be  presumed  to  have  been  delivered.  Powers 
V.  Russell,  13  Pick.  (Mass.)  69. 

As  against  third  parties  and  grantor's 
creditors  recording  is  not  conclusive  as  to  de- 
livery. Bullitt  V.  Taylor,  34  Miss.  708,  69 
Am.  Dec.  412. 

Deed  should  come  from  hands  of  grantee  or 
someone  claiming  under  or  through  him  in 
order  that  recording  should  be  evidence  of 
delivery.    Barr  v.  Schroeder,  32  Cal.  609. 

Subsequent  recording  of  a  deed  which  the 
grantee  has  refused  to  accept  raises  no  pre- 
sumption of  delivery.  Gaither  v.  Gibson,  61 
N.  C.  530. 

The  words  "  signed,  sealed,  and  delivered  " 
and  the  recording  of  a  deed  have  been  held 
no  evidence  of  delivery.  Hill  v.  McNichol,  80 
Me.  209,  13  Atl.  883. 

The  time  of  filing  a  deed  for  record  is  by 
no  principle  of  law  prima  facie  the  time  of 
delivery.    Bull  v.  Griswold,  19  111.  631. 

41.  Warren  v.  Jacksonville,  15  111.  236,  58 
Am.  Dec.  610;  Luzenberg  v.  Bexar  Bldg.,  etc.. 
Assoc..  9  Tex.  Civ.  App.  261,  29  S.  W.  237. 

Acceptance  of  a  deed  beneficial  to  the 
grantee  maj'  be  presumed  from  recording. 
Bowman  v.  Griffith,  35  Nebr.  361,  53  N.  W. 
140;  Gifford  v.  Corrigan,  105  N.  Y.  223,  11 
N.  E.  498. 

42.  Mitchell  i".  Ryan,  3  Ohio  St.  377.  See 
Heintz  v.  Thayer,  (Tex.  Civ.  App.  1899)  50 
S.  W.  175. 

43.  Eau  Claire  Lumber  Co.  v.  Anderson, 
13  Mo.  App.  429. 

Where  a  grantee  has  obtained  a  deed  sur- 
reptitiously and  placed  it  on  record,  nothing 
will  give  it  vitality  except  either  an  explicit 
ratification  of  the  instrument,  or  such  an 
acquiescence,  after  a  knowledge  of  the  facts, 
as  would  raise  a  presumption  of  express  rati- 
fication.   Hadlock  v.  Hadloek,  22  111.  384. 

44.  Brookfield  v.  Goodrich,  32  111.  363, 
where  two  deeds  of  trust  on  the  same  prop- 
erty were  handed  to  the  recorder  on  the  same 
day,  one  immediately  after  the  other. 


45.  Hill  r.  Grant,  (Tex.  Civ.  App.  1898) 
44  S.  W.  1016. 

46.  Oconto  Co.  v.  Jerrard,  46  Wis.  317,  50 
N.  W.  591,  holding  that  this  presumption  is 
not  rebutted  by  evidence  of  a  subsequent 
register  of  the  same  county  that  it  is  his 
habit  to  record  the  deeds  in  full  before  mak- 
ing entries  in  the  index  book. 

But  a  deed  will  not  be  presumed  to  have 
been  recorded  in  the  time  required  by  law 
where  there  is  no  evidence  ofi'ered  and  no 
indorsement  on  the  deed  to  show  when  it 
was  recorded,  but  the  burden  of  proof  is  held 
to  be  on  the  party  claiming  under  it  to  show 
that  it  was  recorded  in  due  time.  Budd  v. 
Brooke,  3  Gill  (Md.)  198,  43  Am.  Dec.  321. 
But  see  Smith  v.  Steele,  3  Harr.  &  M.  (Md.) 
103,  where  it  is  decided  that  the  jury  may 
presume  such  fact  from  evidence  of  long  pos- 
session under  the  deed. 

47.  Wilson  v.  Smith,  5  Yerg.  (Tenn.) 
379. 

Upon  the  question  whether  the  registry  of 
a  deed  of  ancient  date  was  authorized  by  any 

law  so  that  the  registry  may  be  evidence  of 
the  original  deed  it  has  been  decided  that 
the  law  will  always  incline  to  give  eifect  to 
such  proceedings  if  possible,  on  the  ground 
that  a  presumption  in  their  favor  that  at  the 
time  they  were  regarded  as  valid  arises  from 
the  fact  of  their  having  been  taken,  and  the 
court  will  presume  that  the  proceedings  were 
justified  by  some  law  which  then  existed. 
Brown     Edson,  23  Vt.  435. 

Tenn.  Code,  §  2084,  providing  that  deeds 
registered  for  twenty  years  shall  be  presumed 
to  have  been  registered  on  lawful  authority 
is  construed  as  applying  only  to  deeds  exe- 
cuted by  the  grantor  himself.  Murdock  v. 
Leath,  "lO  Heisk.  (Tenn.)  166.  See  also 
Green  v.  Goodall,  1  Coldw.  (Tenn.)  404; 
Webb  V.  Weatherhead,  17  How.  (U.  S.)  576, 
15  L.  ed.  35.  This  provision  applies  to  deeds 
executed  by  married  women.  Murdock  7;. 
Leath,  10  Heisk.  (Tenn.)  166. 

48.  Carson  v.  Foley,  1  Iowa  524;  Parker 
V.  Nichols,  7  Pick.  (Mass.)  Ill;  Wallis  c. 
Wallis,  4  Mass.  135,  3  Am.  Dec.  210. 

The  consideration  of  a  lost  deed  need  not 
be  proved  where  a  suit  is  brought  to  require 
the  heir  of  a  deceased  grantor  to  execute  iu 

[VII,  A,  8,  a] 


736    [13  Cyc]  J)EEJ)H  | 

executed/'*  And  the  burden  of  proof  whore  the  consideration  of  a  deed  ig 
attacked  is  on  the  person  attacking  tlie  same/'"  But  tlie  presumption  that  pay- 
ment of  the  purchase-money  has  been  made  may  be  rebutted  where  nothing 
touching  the  consideration  or  such  payment  is  sliown  by  tiie  deed.'^' 

b.  Sufficiency.  A  conveyance  founded  on  a  consideration  of  blood  and  mar- 
riage is  presumed  valid.^^  But  where  a  deed  which  purports  to  be  founded  on 
a  vahiable  consideration  is  impeached  by  showing  that  no  such  consideration 
was  paid,  it  cannot  be  sustained  by  showing  that  the  consideration  was  natural 
love  and  aflfection.^^ 

9.  Validity  and  Invalidity — ^a.  In  General  —  (i)  Presumptions.  Misrepre- 
sentation and  deception  in  obtaining  a  conveyance  may  be  implied  from  the 
accompanying  circumstances  and  the  fact  that  it  was  obtained  for  nothing.^  But 


quitclaim  deed  in  place  of  his  ancestor's  un- 
recorded deed.    Bennett  v.  Waller,  23  111.  97. 

The  existence  of  a  seal  raises  a  presump- 
tion of  a  consideration  (Horn  v.  Gartman,  1 
Fla.  C3;  Hyman  v.  Kelly,  1  Nev.  179; 
Righton  V.  Rigliton,  1  Mill  (S.  C.)  130;  West 
Po<rtland  Homestead  Assoc.  v.  Lawnsdale,  19 
i^ed.  291,  9  Sawy.  120.  But  see  Walker  v. 
Walker,  35  N.  C.  335)  ;  and  although  a 
conveyance  under  seal  does  not  on  its  face 
show  a  consideration  it  is  not  invalid,  and  a 
consideration  need  neither  be  pleaded  nor 
proved  (Baker  v.  Westcott,  73  Tex.  129,  11 
S.  W.  157). 

Under  Iowa  Code,  §  3069,  providing  that 
all  contracts  in  writing  signed  by  the  party 
to  be  bound  shall  import  a  consideration,  a 
•deed  imports  a  sufficient  consideration.  Luke 
V.  Koenen,  120  Iowa  103,  94  N.  W.  278. 

49.  Hoover  v.  Binkley,  66  Ark.  645,  51 
S.  W.  73;  Glenn  v.  Grover,  3  Md.  212. 

If  consideration  is  not  truly  stated  relief 
must  be  sought  in  equity  on  the  ground  of 
fraud  or  mistake.  Maigley  v.  Hauer,  7  Johns. 
(N.  Y.)  341. 

One  claiming  title  under  a  quitclaim  deed 
need  not  prove  aliunde  the  instrument  a  pay- 
ment of  the  consideration  bv  the  grantee. 
Hill  V.  Grant,  (Tex.  Civ.  App.'l898)  44  S.  W. 
1016. 

Presumption  that  a  wife  owned  the  con- 
sideration money  paid  for  a  deed  to  her  is 
raised  by  a  recital  therein  that  such  money 
belonged  to  the  wife,  and  the  burden  of  over- 
coming such  presumption  is  on  the  party 
denying  it.    Stall  v.  Fulton,  30  N.  J.  L.  430. 

Recital  of  the  purchase-price  of  the  land  is 
held  not  to  be  evidence  against  one  who  claims 
in  opposition  to  the  deed.  King  v.  Mead,  60 
Kan.  539,  57  Pac.  113. 

50.  Calif ornia. —  Blair  v.  Squire,  (1899) 
59  Pac.  211. 

loioa. —  Carson  v.  Foley,  1  Iowa  524. 

Kentucky. —  Burdit  v.  Burdit,  2  A.  K. 
Marsh.  143;  Fretwell  v.  Fretwell,  62  S.  W. 
1017,  23  Ky.  L.  Rep.  434. 

New  York. —  Clarke  v.  Davenport,  1  Bosw. 
95. 

Tennessee. —  Gaugh  v.  Henderson,  2  Plead 
«28. 

See  10  Cent.  Dig.  tit.  "Deeds,"  §  585. 

When  a  consideration  different  from  that 
expressed  in  a  deed  is  attempted  to  bo  shown, 
the  bui'ilon  of  proof  is  on  the  one  asserting 
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it.  Harraway  v.  Harraway,  136  Ala.  499,  34 
So.  836. 

While  under  the  law  of  Maine  a  grantor  is 
not  estopped  from  denying  the  actual  pay- 
ment of  the  price  by  an  acknowledgment  of 
the  receipt  of  the  consideration  in  a  deed,  y«t 
he  cannot  defeat  the  operation  of  the  deed  or 
show  that  it  was  executed  without  considera- 
tion.  Stowe  V.  Belfast  Sav.  Bank,  92  Fed.  00. 

51.  Davenport  v.  Mason,  15  Mass.  80. 
Proof  of  payment  of  consideration  was 

held  to  be  essential  in  the  case  of  one  seeking 
to  sustain  a  deed  by  a  father  to  his  son, 
the  father  having  continued  in  possession  and 
subsequently  conveyed  the  land  to  a  third 
person.    Kerr  v.  Birnie,  25  Ark.  225. 

The  receipt  in  the  deed  acknowledging  pay- 
ment of  the  consideration  is  not  sufficient 
where  a  person  claims  as  a  hona  fide  pur- 
chaser for  value,  without  notice  of  a  trust, 
affirmative  proof  by  him  of  payment  being 
necessary  in  such  case.  Lloyd  v.  Lynch,  28 
Pa.  St.  419,  70  Am.  Dec.  137. 

Where  heirs  of  a  person  try  to  establish 
a  deed  to  him  by  his  wife  where  her  title  was 
of  record  they  are  held  to  have  the  burden 
of  showing  the  execution  and  delivery  of  the 
deed  and  also  a  valuable  consideration  there- 
for. Blaesi  r.  Blaesi,  14  N.  Y.  Civ.  Proc. 
216. 

52.  Frazer  v.  Western,  1  Barb.  Ch.  (N.  Y.) 
220. 

Where  the  consideration  is  partly  love  and 
affection  a  disproportion  between  the  money 
consideration  and  the  value  of  the  land  raises 
no  presumption  against  the  validity  of  the 
deed.  Owen  v.  Smith,  91  Ga.  564,  18  S.  E. 
527.  Compare  Holmes  v.  Sullivan,  9  Ohio 
Dec.  (Reprint)  499,  14  Cine.  L.  Bui.  167. 

After  a  lapse  of  twenty  years  it  will  be 
presumed  that  an  adequate  price  was  paid 
by  a  purchaser  for  land  conveyed  to  him. 
Mills  V.  Alexander,  21  Tex.  154. 

53.  Burrage  v.  Beardsley,  10  Ohio  438,  47 
Am.  Dec.  382. 

54.  Archer  v.  Lapp,  12  Oreg.  196,  6  Pac. 
072. 

Clerical  mistakes. —  Where  a  deed  purports 
to  have  been  acknowledged  on  the  day  of  its 
date,  a  discrepancy  caused  by  an  indorse- 
ment of  a  certificate  of  record,  making  it 
iippcnr  to  have  been  recorded  prior  to  sucli 
date,  is  not  to  be  considered  of  itself  as  ii 
susi)icioua  circumstance  but  is  to  be  regarded 
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in  order  that  a  deed  should  be  prima  facie  void  by  reason  of  a  confidential  rela- 
tion between  the  grantor  and  the  grantee,  such  relation  should  exist  before  the 
transaction  in  which  the  deed  is  made.''^  And  one  who  has  executed  a  deed  will 
be  presumed  to  have  known  its  contents  until  the  contrary  is  shown.^^  Again 
where  the  evidence  necessary  to  establish  the  validity  of  a  deed  is  furnished  by  its 
enrolment,  the  prima  facie  case  made  by  it  may  be  repelled.^''' 

(ii)  Burden'  of  Pmoof.  Where  a  deed  regular  upon  its  face  is  attacked  as 
invalid  tlie  burden  of  proof  rests  on  the  person  making  such  attack  to  establish 
the  invalidity.^^  Again  the  relationship  of  the  parties  or  the  circumstances  sur- 
rounding the  execution  of  the  deed  maybe  such  as  to  throw  upon  the  grantee  the 
burden  of  showing  that  the  grantor  knew  and  understood  the  character  and  effect 
of  the  instrument,^^  to  show  the  fairness  of  the  transaction,™  or  that  the  conveyance 
was  not  procured  by  fraud,  artifice,  or  other  undue  means.^^ 


as  a  clerical  mistake.  Munroe  v.  Eastman, 
31  Mich.  283. 

Undue  influence  may  be  presumed  where 
a  mother  obtained  a  conveyance  from  a 
daughter  who  relied  implicitly  in  her,  took 
no  independent  advice,  was  wholly  unac- 
quainted with  business  forms,  was  unable  by 
reason  of  ill-health  and  necessary  training  to 
earn  her  own  living,  and  where  no  money  con- 
sideration was  paid.  White  v.  Ross,  160  111. 
56,  43  N.  E.  336.  So  it  may  be  presumed 
where  the  grantor  and  the  grantee  are  living 
in  unlawful  cohabitation  and  there  is  no 
proof  of  a  valid  consideration.  Leighton  v. 
Orr,  44  Iowa  679.  But  see  Hewitt's  Appeal, 
55  Md.  509,  holding  the  presumption  to  be 
rebutted  by  a  subsequent  marriage.  But  un- 
due influence  will  not  be  presumed  in  the 
case  of  a  conveyance  by  a  wife  to  her  hus- 
band, in  consideration  of  love  and  aff'ection, 
Avhere  made  in  pursuance  of  an  antenuptial 
agreement.  Todd  v.  WicklifTe,  18  B.  Mon. 
(Ky. )  866.  So  where  a  mother  deeded  her 
home  to  her  children  in  consideration  of  care, 
attention,  and  assistance  in  the  past,  and  sup- 
port for  the  rest  of  her  life,  undue  influence 
will  not  be  presumed.  Chadd  v.  Moser,  25 
Utah  369,  71  Pac.  870. 

55.  Henson  v.  Hill,  3  Maekey  (D.  C.)  315. 

56.  Kimball  v.  Eaton,  8  N.  H.  391.  And 
see  Cruzen  v.  Pottle,  (Nebr.  1902)  91  N.  W. 
858;  In  re  Cooper,  20  Ch.  D.  611,  51  L.  J. 
Ch.  862,  47  L.  T.  Rep.  N.  S.  89,  30  Wklv. 
Rep.  648. 

Grantor  is  presumed  to  have  read  the  deed 

whei'e  he  is  able  to  read.  Michael  v.  Michael, 
39  N.  C.  349. 

57.  Barry  v.  Hoffman,  6  Md.  78. 

58.  Murphy  v.  Gabbert,  166  Mo.  596,  66 
S.  W.  536,  89  Am.  St.  Rep.  733;  Clements  v. 
Maeheboeuf,  92  U.  S.  418,  23  L.  ed.  504; 
MeClung  v.  Steen,  32  Fed.  373;  Rowley  v. 
Rowley,  2  Eq.  Rep.  241,  18  Jur.  306,  1  Kay 
242,  23  L.  J.  Ch.  275,  23  L.  T.  Rep.  N.  S.  55. 

The  rule  applies  where  a  deed  is  attacked 
as  false,  forged  (O'Donnell  v.  Kelliher,  62 
111.  App.  641),  or  fraudulent  (MciSrear  v. 
Williamson,  166  Mo.  358,  66  S.  W.  160; 
Sutter  V.  Lackmann,  39  Mo.  91)  ;  on  the 
ground  of  undue  influence  (Mallow  v.  Wal- 
ker, 115  Iowa  238,  88  N.  W.  452,  91  Am. 
St.  Rep.  158;  Studybaker  v.  Cofielcl,  159  Mo. 
596,  61  S.  W.  246;  Coleman's  Estate,  7  Pa. 
[47] 


Dist.  731;  Rowland  v.  Sullivan,  4  Desauss. 
(S.  C.)  518)  ;  on  the  ground  of  duress  (How- 
ard V.  Turner,  125  N.  C.  107,  34  S.  E.  229)  ; 
or  on  the  ground  of  the  grantor's  mental 
incompetency  (Brown  v.  Brown,  39  Mich. 
792). 

To  avoid  a  deed  on  the  ground  of  failure 
of  consideration  proof  of  fraud  in  the  consid- 
eration has  been  held  essential.  Rynear  v. 
Neilin,  3  Greene  (Iowa)  310. 

59.  Maryland. —  Zimmerman  v.  Bitner,  79 
Md.  115,  28  Atl.  820. 

T<leio  Jersey. —  Hall  v.  Otterson,  52  N.  J. 
Eq.  522,  28  Atl.  907;  Corrigan  v.  Pironi,  48 
N.  J.  Eq.  607,  23  Atl.  355  {affirming  4:1  N.  J. 
Eq.  135,  20  Atl.  218]. 

Ohio. —  Baugh  v.  Buckles,  1  Ohio  Cir.  Dec. 
607. 

Rhode  Island. —  Earle  v.  Chace,  12  R.  1. 
374. 

Washington. —  Jackson  v.  Tatebo,  3  Wash. 
456,  28  Pac.  916. 

See  16  Cent.  Dig.  tit.  "  Deeds,'"  §  588  et  seq. 

60.  Michigan. —  Gates  v.  Cornett,  72  Mich. 
420,  40  N.  W.  740 ;  Duncombe  v.  Richards,  46 
Mich.  166,  9  N.  W.  149. 

Neio  York. —  Siemon  r.  Wilson,  3  Edw. 
36. 

Pennsylvania. —  Unruh  v.  Lukens,  166  Pa. 
St.  324,  31  Atl.  110;  Worrall's  Appeal,  110 
Pa.  St.  349,  1  Atl.  380,  735;  Miskey's  Ap- 
peal, 107  Pa.  St.  611. 

Tennessee. —  Hester  v.  Hester,  13  Lea  189. 

Wiscowsm.— Smith  v.  Smith,  60  Wis.  329, 
19  N.  W.  47. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  589. 

No  such  relation  ipso  facto  between  a  man 
and  his  housekeeper  exists  as  to  shift  the 
burden  of  proof  in  case  of  an  action  by  the 
former  to  set  aside  the  conveyance.  Gard- 
ner V.  McConlogue,  8  Pa.  Co.  Ct.  424. 

61.  /otya.— Good  v.  Zook,  116  Iowa  582,  88 
N.  W.  376 ;  Hanna  v.  Wilcox,  53  Iowa  547,  5 
jSr.  W.  717. 

Kansas. —  Hill  v.  Miller,  50  Kan.  659,  32 
Pac.  354;  Paddock  v.  Pulsifer,  43  Kan.  718, 
23  Pac.  1049. 

Kentucky. —  Smith  v.  Snowden,  96  Ky.  32, 
27  S.  W.  855,  16  Ky.  L.  Rep.  353. 

Nebraska. —  Bennett  v.  Bennett,  (1902)  91 
N.  W.  409. 

New  Hampshire. —  Merrill  v.  Locke,  41 
N.  H.  486. 
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b.  Capacity  of  Grantor.  It  is  presumed  that  the  grantor  in  a  deed  was  com- 
petent to  execute  tlie  same  at  the  time  of  its  execution/'^-  and  the  burden  of 
proving  incompetency  is  on  tlie  person  alleging  it.'*'^  But  wliere  it  appears  that 
the  grantor  was  atHicted  with  insanity  prior  to  tlie  execution  of  a  deed,  tlie  bur- 
den is  on  the  grantee  to  show  that  it  was  executed  in  a  lucid  interval.'^ 

e.  Right  of  Grantor  to  Convey.  Proof  of  peaceable  possession  of  premises 
is  prima  facie  evidence  of  right  to  convey And  in  the  absence  of  other  evi- 
dence a  deed  purporting  to  convey  real  estate  raises  the  presumption  that  the 
grantor  had  sufficient  seizin  to  convey  the  estate  and  operates  to  vest  the  seizin  in 
the  grantee.''"  But  no  presumption  of  title  in  the  grantee  is  raised  by  a  convey- 
ance by  one  not  connected  with  the  title  and  not  in  possession  of  the  land.** 

d.  Regularity.  It  may  be  presumed  that  a  deed  was  seasonably  i-ecorded  where 
possession  of  the  land  has  been  held  under  it;"^  that  it  was  valid  at  the  date  of  its 
execution  ;™  that  all  blanks  in  the  deed  were  filled  before  signing  it;'^^  and  that  a 
revenue  stamp  was  affixed  to  a  deed  properly  recorded,  although  the  record  thereof 
does  not  show  such  stamp.'^    So  the  recording  is  jjrhaa  facie  evidence  of  its 


Isleiv  Jersey. —  Mott  v.  Mott,  49  N.  J.  Eq. 
192,  22  Atl.  997. 

New  York. —  Toms  v.  Greenwood,  9  N.  Y. 
Suppl.  666. 

Washington. —  White  v.  Johnson,  4  Wash. 
113,  29  Pac.  932. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  588  et 
serj. 

Relationship  of  brother  and  sister,  there 
being  no  special  dependence  of  either  on  the 
other  and  both  living  in  separate  homes  and 
being  of  mature  age,  raises  no  presumption 
of  fraud  as  to  a  deed  by  him  to  her.  Reeves 
r.  Howard,  118  Iowa  121,  91  N.  W.  896. 

The  fact  that  one  of  the  parties  is  old,  and 
the  father  of  and  living  with  the  grantee,  does 
not  raise  a  presumption  of  inequality  between 
them,  so  as  to  impose  on  the  latter  the 
burden  of  proving  affirmatively  that  no  fraud 
was  practised,  or  undue  influence  used,  and 
that  all  was  fair,  open,  voluntary,  and  well 
understood.  Kime  v.  Addlesperger,  24  Ohio 
Cir.  Ct.  397. 

Where  a  person  unable  to  read  executes  a 
deed  and  a  suit  is  brought  to  set  aside  the 
same  for  misrepresentation  as  to  its  contents, 
purport,  and  eff'ect,  defendant  must  show  that 
the  deed  was  read  to  the  grantor  or  its  con- 
tents made  Icnown  to  him.  Hyer  v.  Little,  20 
N.  J.  Eq.  443.  See  Suffern  v.  Butler,  19 
N.  J.  Eq.  202. 

62.  Doe  v.  Beeson,  2  Houst.  (Del.)  246; 
Tatom  White,  95  N.  C.  453 ;  Farnsworth  v. 
Noftsingcr,  46  W.  Va.  410,  33  S.  E.  246; 
Dehiphiin  v.  Grubb,  44  W.  Va.  612,  30  S.  E. 
201,  67  Am.  St.  Rep.  788;  Snodgrass  v. 
Knif^lit,  43  W.  Va.  294,  27  S.  E.  233 ;  Buckey 
?).  linckcy,  38  W.  Va.  168,  18  S.  E.  383;  Hail 
V.  Linger,  1 1  Fed.  Cas.  No.  5,949,  2  Abb.  507, 
4  iSawy.  (i72. 

63.  Howe  V.  Howe,  99  Mass.  88;  Williams 
V.  Haid,  118  N.  C.  481,  24  S.  E.  217;  Lores 
V.  Truman,  1  Ohio  Doc.  (Reprint)  510,  10 
West.  L.  J.  250;  Day  v.  Soely,  17  Vt.  542. 

Where  the  act  of  making  the  deed  is  in 
itself  reasonable  and  proper,  aiui  fui-niHlicd  no 
ilii-riiisic  evidences  of  iiicnia]  iiiciipncity,  the 
burden  iw  on  tlie  party  ansailing  tlie  act  to 
sliovv  the  incapacity  of  the  grantor  at  the 
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time  the  deed  was  made.  Kime  v.  Ad- 
dlesperger, 24  Ohio  Cir.  Ct.  397. 

64.  Pike  t.  Pike,  104  Ala.  642,  16  So.  G89; 
Frazer  v.  Frazer,  2  Del.  Ch.  260. 

Where,  however,  a  grantor  was  subject  to 
epilepsy  which  caused  temporary  fits  of  men- 
tal incapacity  it  was  decided  that  the  pre- 
sumption arises  that  at  any  particular  time 
he  was  mentally  sound.  Corbit  v.  Smith,  7 
Iowa  60,  71  Am.  Dec.  431. 

Ratification  of  a  deed  given  by  one  while 
of  unsound  mind  may  be  inferred  from  acts 
of  the  grantor  after  being  restored  to  his 
right  mind.  Arnold  v.  Richmond  Iron  Works, 
1  Gray  (Mass.)  434. 

65.  Gamble  v.  Horr,  40  Mien.  561. 

A  strong  presumption  against  the  authen- 
ticity of  an  ancient  deed  is  raised  by  the  fact 
that  soon  after  the  date  thereof  the  grantor 
executed  a  conveyance  to  another  person  who 
has  since  held  possession  adverselv.  Will- 
son  V.  Betts,  4  Den.  (N.  Y.)  201. 

A  warranty  deed  from  one  in  possession 
confers  •prima  facie  a  good  title.  Souders  v. 
Jeffries,  98  Ind.  31. 

66.  Bolster  v.  Cushman,  34  Me.  428 ;  Ward 
V.  Fuller,  15  Pick.  (Mass.)  185. 

67.  Possession  of  a  deed  of  record  is  not 
of  itself  sufficient  to  show  that  the  grantor 
had  any  interest  in  the  land  purported  to  be 
conveyed  by  it.  Potter  v.  Washburn.  13  Yi. 
558,  37  Am.  Dec.  615. 

Recitals  in  a  deed  of  the  marshal  of  the 
court  which  has  been  executed  under  a  decree 
of  a  court  of  equity  are  not  evidence  of  his 
authority  to  convej'  as  against  an  adverse 
claimant.  Masters  v.  Varner,  5  Gi'att.  (Va.^ 
168,  50  Am.  Dec.  114. 

68.  Crawford  r.  Corey,  99  Mich.  415.  5S 
N.  W.  332;  Masters  v.  Varner,  5  Gratt.  (Va.) 
168,  50  Am.  Dec.  114. 

69.  Carroll  v.  Norwood,  1  llarr.  &  J.  (Md.) 
107. 

70.  Sessions  r.  Doc,  7  Sin.  &  M.  (Miss.) 
130. 

71.  Kilmer  r.  Galhilicr,  107  Iowa,  070,  73 
N.  \M.  ()S5. 

72.  Hall  r.  Cardcll,  111  Iowa,  200,  82 
N.  W.  503. 
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validity Again  it  will  be  presnmed  that  a  deed  was  executed  in  accordance 
with  the  formalities  required  b}'  law  where  it  has  been  lost  and  its  loss  and  the 
contents  thereof  proved.'' 

10.  Performance  or  Breach  of  Conditions.  "Where  a  deed  is  executed  and 
delivered  to  a  person  as  an  escrow  to  be  delivered  to  another  on  the  performance 
of  a  certain  condition,  possession  of  the  deed  by  the  grantee  \s  prima  fcwie  evi- 
dence that  tiie  condition  has  been  performed.''^  But  where  a  deed  provides  that 
a  cei'tain  act  shall  be  performed  by  the  grantee  and  a  question  arises  between  him 
and  the  grantor  as  to  the  performance  thereof,  the  burden  rests  on  the  grantee  to 
show  that  he  has  performed  such  act.™ 

B.  Admissibility  of  Evidence  —  l.  Execution,  Existence,  and  Identity — ■ 
a.  In  General.  The  execution  and  existence  of  a  deed  may  be  proved  by  the 
record,''  by  the  subscribing  witness,''^  by  recitals  in  a  subsequent  deed,^^  by  proof 
of  the  maker's  signature,'''"  or  by  circumstantial  evidence.^^  But  the  fact  that  a 
person's  title  to  land  was  submitted  to  attorneys  and  declared  good  by  them  is 
not  admissible  to  show  that  such  person  had  a  deed  to  the  land  from  a  certain 
person.^^ 

b.  Where  Another  Signs  Grantor's  Name.  Upon  the  issue  whether  a  grantor 
directed  another  to  subscribe  his  name  to  a  deed  evidence  is  admissible  that  a 
short  time  before  the  execution  thereof  the  grantor  directed  the  deed  to  be  pre- 
pared and  intended  to  execute  it.^^ 

e.  Identity  of  Parties.    In  order  to  identify  the  grantor^'*  or  the  grantee evi- 


73.  Dnnnington  r.  Hubbard,  65  Md.  87,  3 
Atl.  290.  Compare  Mitchell  i\  Ryan,  3  Ohio 
St.  377. 

74.  Christy  v.  Burch,  25  Fla.  942,  2  So. 
258 

75.  Hare  v.  Horton,  5  B.  &  Ad.  715,  3 
L.  J.  K.  B.  41,  2  N.  &  M.  428,  27  E.  C.  L.  302. 

76.  Jewett  r.  Draper,  6  Allen  (Mass.)  434. 
See  Davis  v.  Martin,  8  Pa.  Super.  Ct.  133; 
Oakman  r.  Walker,  69  Vt.  344,  38  Atl.  63. 

Where  a  deed  provides  for  forfeiture  if  the 
grantee  fails  to  perform  a  certain  act  for- 
feiture will  not  be  presumed  to  have  occurred 
merely  from  a  subsequent  conveyance  of  the 
same  land  bv  the  grantor  to  another  person. 
Anderson  y.'Bock,  15  How.  (U.  S.)  323,  14 
L.  ed.  714. 

77.  Doe  V.  Vandewater,  7  Blackf.  (Ind.)  6; 
Hathaway  v.  Spooner,  9  Pick.  (Mass.)  23. 
But  see  Brown  v.  Cady,  11  Mich.  535,  hoM- 
ing  that  the  record  of  a  deed  is  not  primary 
evidence  of  the  existence  and  genuineness  of 
the  original  in  the  absence  of  a  statute  au- 
thorizing it. 

Certified  copies  of  deeds  from  the  records 
are  admissible  in  behalf  of  a  party  to  prove 
the  various  links  in  his  claim  of  title.  Pratt 
r.  Battles,  34  Vt.  391. 

The  registration  is  not  the  only  admissible 
evidence  of  existence  so  as  to  affect  the  rights 
of  third  parties  or  subsequent  purchasers. 
Crosby  r.  Huston,  1  Tex.  203. 

Where  a  deed  as  recorded  bears  no  signa- 
ture the  record  is  not  admissible  to  show  the 
execution  thereof.  Helton  v.  Asher,  103  Ky. 
730,  46  S.  W.  22,  20  Ky.  L.  Rep.  935,  82  Am. 
St.  Rep.  601. 

78.  Subscribing  witness  may  prove  a  deed 
executed  in  a  foreign  country.  Croclcford  v. 
Equitable  Ins.  Co.,  10  N.  Brunsw.  651. 

If  subscribing  witness  cannot  locate  the 
time  of  execution  the  alleged  maker  may  tes- 


tify that  the  deed  was  in  fact  made  at  the 
time  it  purports  to  have  been  executed. 
Kelly  V.  William  Sharp  Saddlerv  Co.,  99  Ga. 
393,  27  S,  E.  741. 

79.  Baeder  v.  Jennings,  40  Fed.  199.  But 
see  Ives  v.  Ashlej-,  97  Mass.  198. 

A  writing  signed  by  a  grantor,  not  under 
seal,  purporting  to  convey  land  described  to  a 
grantee,  and  to  which  is  annexed  a  memoran- 
dimi  reciting  tnat  it  is  a  duplicate  of  a  lost 
deed  previously  executed  by  the  grantor  to 
the  grantee,  as  near  as  the  grantor  can  make 
it,  is  not  admissible  in  evidence  to  show  title 
in  the  grantee.  Johnston  v.  Ca.se,  131  N.  C. 
491,  42  S.  E.  957,  132  N.  C.  795,  44  S.  E.  617. 

80.  Ingram  v.  Hall,  2  N.  C.  193.  See  Rec- 
tor V.  Erath  Cattle  Co.,  18  Tex.  Civ.  App. 
412,  45  S.  W.  427. 

It  is  not  necessary  to  produce  a  subscribing 
witness  where  the  handwriting  of  the  grantor 
can  be  otherwise  proved.  Woods  v.  Eraser,  3 
Nova  Scotia  184. 

81.  Downing  r.  Pickering,  15  N.  h.  344. 
Where  a  fuller  deed  is  substituted  in  place 

of  one  already  given,  but  proves  to  be  in- 
valid, the  grantee  who  claims  title  thereunder 
may  fall  back  on  his  title  under  the  first  deed 
and  the  circumstances  relating  to  its  execu- 
tion and  surrender  may  be  shown  bv  parol. 
Galbreath  v.  Templeton,  20  Tex.  45. 

82.  Eylton  Land  Co.  i:  Denny,  108  Ala. 
553.  18  So.  561. 

83.  Woodcock  v.  Johnson,  36  Minn.  217,  30 
N.  W.  894. 

84.  Wakefield  v.  Bro\\Ti,  38  Minn.  361,  37 
N.  W.  788,  8  Am.  St.  Rep.  671. 

85.  Andrews  v.  Dyer,  81  Me.  104,  16  Atl. 
405. 

But  where  a  conveyance  is  plain,  to  a  cer- 
tain person,  and  no  fraud  in  the  execution  is 
shown  or  no  latent  ambiguity  exists  as  to  the 
true  grantee,  explanatory  evidence  to  show 
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deuce  aliunde  the  deed  is  admissible.  And  recitals  in  a  deed  may  be  admissible 
for  the  purpose  of  identification  of  a  party.**'' 

d.  Identity  of  Land.  While  express  language  in  a  deed  as  to  the  property 
conveyed  cannot  be  controlled  in  a  court  of  law  by  extrinsic  evidence  as  to  intent  ^ 
such  evidence  may  sometimes  be  resorted  to  to  identify  the  premises  conveyed 
and  when  extrinsic  evidence  has  been  admitted  to  aid  a  description  the  court 
will  exhaust  all  means  of  ascertaining  the  meaning  and  application  of  the 
instrument.^^ 

e.  Identity  of  Interest.  Evidence  as  to  the  grantor's  title  at  the  time  of  the 
grant  is  admissible  in  construing  such  grant.*'  And  a  deed,  although  imperfectly 
executed  by  an  attorney  as  the  deed  of  his  principal,  may  be  admitted  in  evi- 
dence in  aid  of  the  grantee's  entry  to  show  the  extent  of  his  claim  of  title.^^ 
Again,  although  it  is  presumed  that  a  right  to  buildings  attached  to  the  soil  passes 
vpith  a  conveyance  in  fee,  yet  such  presumption  may  be  overcome  by  proof  that 
the  grantor  had  no  right  to  convey  the  buildings.^^  And  where  a  person  holds 
different  interests  in  land  the  consideration  may  afford  evidence  as  to  which  was 
intended  to  be  conveyed.^^ 

2.  Delivery.  Unless  the  delivery  of  a  deed  is  stated  to  be  in  escrow  it  will 
be  considered  absolute.®*  The  delivery  need  not  be  proved  in  the  acknowledg- 
ment,^^ but  may  be  proved  either  expressly  or  by  circumstances.®^    A  mere  inten- 


that  by  mistake  the  name  of  the  grantee  was 
inserted  in  place  of  another  who  was  intended 
as  grantee  is  not  admissible.  Crawford  u. 
Spencer,  8  Cush.  (Mass.)  418.  See  Pitts  ». 
Brown,  49  Vt.  86,  24  Am.  Rep.  114. 

Evidence  of  different  spelling  by  the  same 
family  of  the  family  name  is  admissible  on 
question  of  personal  identity.  Galveston,  etc., 
R.  Co.  V.  Stealey,  66  Tex.  468,  1  S.  W.  186. 

Where  two  persons  are  of  the  same  name 
evidence  is  admissible  of  a  delivery  to  one  of 
them  who  entered  on  and  occupied  the  land 
as  tending  to  show  that  such  person  was  the 
grantee  in  the  deed.  Kingsford  v.  Hood,  10.5 
Mass.  495. 

86.  Auerbach  v.  Wylie,  84  Tex.  615,  19 
S.  W.  856,  20  S.  W.  776.  Compare  Kearney 
V.  Fagan,  2  Del.  Co.  (Pa.)  462. 

87.  Tyrrell  i;.  Comstoek,  18  Conn.  210. 
See  also"  Hartt  v.  Rector,  13  Mo.  497,  53  Am. 
Dec.  157;  Doe  v.  Webster,  12  A.  &  E.  442,  9 
L.  J.  Q.  B.  373,  4  P.  &  D.  270,  40  E.  C.  L. 
223. 

Notes  and  resolutions  of  the  general  as- 
sembly and  the  acts  of  their  committees  can- 
not be  referred  to  for  a  description  of  the 
premises  intended  to  be  conveyed  by  an  agent 
of  the  general  assembly,  unless  they  are  re- 
ferred to  in  a  deed  for  that  purpose.  Kenyon 
V.  Nichols,  1  R.  I.  411. 

88.  Where  the  description  in  a  deed  is  un- 
certain reference  may  in  some  cases  be  had 
to  a  prior  dood  to  determine  the  identity  of 
the  land.  Bowman  v.  Wettig,  39  111.  410; 
Conovfi-  (  ordercy,  20  N.  J.  L.  320 ;  Ritter 
V.  B.irrcti,  20  N. "  C.  2(>fi.  See  Labauro  v. 
Declouet,  19  La.  37() ;  Richardson  v.  Powell, 
83  Tex.  588,  19  S.  W.  202. 

A  deed  to  a  part  of  a  tract  of  land  which 
has  not  been  particularly  located  on  llio  |>la-t3 
in  the  cauHc  inny  be  read  in  evidence  whore 
the  whole  tract  has  lieon  located  and  united 
in  the  HiinK-  jx'i'.son.  liall  V.  Gittings,  2  ilarr. 
&  J.  (Md.)  380. 
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Articles  of  agreement  in  pursuance  of 
which  a  deed  was  executed  may  be  admitted 
to  show  the  intent  of  the  parties,  where  there 
is  an  ambiguity  as  to  the  quantity  of  land 
conveyed  arising  from  a  conflict  between  the 
calls  and  the  courses  and  distances.  Koch  v. 
Dunke,  90  Pa.  St.  264.  See  Bell  v.  Wood- 
ward, 46  N.  H.  315. 

Parol  evidence  generally  see  Evidence. 

The  grantee  of  a  piece  of  land  described  in 
his  deed  as  a  town  lot  may  establish  his  title 
by  other  evidence,  although  the  grantor  has 
failed  to  make  and  record  a  plat  as  required 
by  statute.    Bowman  v.  Wettig,  39  111.  416. 

89.  Bowers  v.  Andrew-s,  52  Miss.  596. 

90.  Warden  v.  Balch,  59  N.  H.  468. 

91.  Ross  V.  Gould,  5  Me.  204. 

92.  Meyer  v.  Betz,  3  Rob.  (N.  Y.)  172. 

93.  Fisher  v.  Quackenbush,  83  111.  310,  so 
holding  where  one  who  held  a  perfect  title  to 
an  undivided  one-fourth  interest  in  land  and 
of  a  tax-title  to  another  und'vided  one-fourth 
made  a  quitclaim  deed  of  an  undivided  one- 
fourth.  But  see  Treadwell  v.  Bulkley,  4  Day 
(Conn.)  395,  4  Am.  Dec.  225,  where  it  Avas 
decided  that  where  there  is  no  designation  in 
a  deed  of  the  proportions  in  which  several 
grantees  take  evidence  is  not  admissible  of 
the  consideration  paid  by  each  to  show  a  right 
of  any  one  to  hold  more  than  an  equal 

94.  Currie  v.  Donald,  2  Wash.  (Va.)  58, 
also  holding  that  those  witnessing  the  de- 
livery cannot  afterward  be  permitted  to  dis- 
prove it. 

95.  Dunn  v.  Games,  8  Fed.  Cas.  No.  4,170, 
1  McLean  321. 

96.  Dunn  Games,  8  Fed.  Cas.  No.  4,176, 
1  McLean  321.  See  Van  Hook  v.  Walton,  28 
Tex.  5!). 

An  entry  on  the  back  of  a  deed  made  by 
the  drii ftsiniui  and  which  forms  no  pari  of  the 
deed  is  not  aduiissible  to  show  delivery. 
Bailey  v.  Bailey,  52  N,  C.  44. 
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tion,  however,  to  deliver  a  deed  affords  no  proof  that  the  intended  act  vp^as  done.^'' 
Nor  is  hearsay  evidence  admissible  to  show  delivery.^^  Again  a  grantor  may  tes- 
tify that  he  never  parted  with  a  deed  with  the  intent  that  it  should  become 
operative.^* 

3.  Registration.  An  abstract  of  title  is  not  admissible  to  prove  the  registra- 
tion of  a  deed  offered  in  evidence  under  a  statute  which  provides  that  such  an 
abstract  may  be  admitted  on  affidavit  tliat  the  original  deed  is  lost  or  destroyed.^ 

4.  Validity  and  Invalidity  —  a.  In  General.  In  an  action  to  cancel  a  deed  ^ 
evidence  may  be  admitted  of  want  of  authority  in  the  officer  who  purported  to 
have  adjudged  the  probate  and  registration  thereof/  or  of  tlie  fact  that  the  instru- 
ment is  forged.*  But  an  unsigned  memorandum  on  the  margin  of  a  deed  is  not 
admissible  for  the  purpose  of  affecting  its  validity.^ 

b.  Consideration.  Where  the  question  arises  whether  a  money  consideration 
was  paid evidence  is  admissible  of  the  business  transactions  and  financial  con- 
dition of  the  parties  about  the  time  of  execution  as  tending  to  show  whether  such 
a  payment  was  in  fact  made.'' 

e.  Capacity  and  Incapacity.  In  determining  whether  a  person  alleged  to  be 
mentally  incompetent  or  insane  had  sufficient  ability  to  execute  a  particular  act 


A  third  person  may  prove  a  delivery  not 

made  in  the  presence  of  an  attesting  witness. 
Gaskill  V.  King,  34  N.  C.  211. 

Acts  of  the  grantor  inconsistent  with  a 
presumption  of  delivery  may  be  shown  as 
weighing  against  such  presumption.  Buckley 
V.  Carlton,  4  Fed.  Cas.  No.  2,093,  6  McLean 
125. 

Evidence  showing  delivery. —  On  the  ques- 
tion of  delivery  of  a  deed  the  record  thereof 
(Searay  v.  Eldridge,  63  Ind.  44),  the  fact  of 
possession  by  the  grantees  (McFall  v.  Me- 
Fall,  136  Ind.  622,  36  N.  E.  517),  a  recital  in 
a  deed  (Gragg  v.  Learned,  109  Mass.  167),  a 
vote  of  a  school-district,  which  was  the 
grantee,  in  the  presence  of  the  grantor,  show- 
ing assent  on  his  part  (Waller  v.  Eleventh 
School  Dist.,  22  Conn.  326),  evidence  that  the 
deed  was  executed  and  left  with  the  magis- 
trate before  whom  it  was  acknowledged  and 
was  taken  away  by  a  brother  of  the  grantee 
for  him  (Arrison  i'.  Harmstead,  2  Pa.  St. 
191),  or  evidence  as  to  what  took  place  be- 
tween the  parties  at  the  time  of  alleged  de- 
livery and  acceptance  and  of  their  subsequent 
conduct  (Dikeman  v.  Arnold,  78  Mich.  455, 
44  N.  W.  407)  is  admissible. 

Time  of  delivery  may  be  shown  by  parol 
evidence.  Wheelock  v.  Harding,  4  Pa.  Super. 
Ct.  21. 

97.  Hale  v.  Hills,  8  Conn.  39. 

98.  O'Kelly  "c.  O'Kelly,  8  Mete.  (Mass.) 
436. 

99.  Stevens  v.  Stevens,  150  Mass.  557,  23 
N.  E.  378. 

Where  the  question  is  whether  a  deed  was 
delivered  without  authority  by  the  grantor's 
agent  acting  in  fraudulent  collusion  with  the 
grantee,  evidence  is  admissible  of  offers  com- 
municated by  the  agent  to  the  grantor  as 
coming  from  the  grantee  and  of  instructions 
which  were  given  to  such  agent  by  the  grantor 
in  regard  to  delivery.  Adams  v.  Kenney,  59 
N.  H.  133. 

Where  a  deed  was  delivered  to  a  third 
person  by  the  grantor,  testimony  of  the  for- 


mer as  to  whether  he  would  have  delivered 
the  deed  to  whomsoever  he  understood  or  be- 
lieved to  be  entitled  to  it  under  the  grantor's 
instructions  is  held  inadmissible  to  show  the 
grantor's  intention.  Griffis  v.  Payne,  22  Tex. 
Civ.  App.  519,  55  S.  W.  757. 

1.  Walton  V.  Follansbee,  165  111.  480,  46 
N.  E.  459. 

The  record  of  a  deed  did  not  recite  the  date 
of  the  recording.  The  original  book  of  records 
was  produced,  and  the  county  court  clerk  tes- 
tified as  to  the  date  of  recorded  deeds  imme- 
diately preceding  and  following.  It  was  held 
that  the  evidence  was  admissible.  Riviere  v. 
Wilkens,  31  Tex.  Civ.  App.  454,  72  S.  W.  608. 

2.  Where  an  action  is  brought  to  cancel  a 
deed  from  plaintiff  to  his  son  which  is  alleged 
to  have  been  executed  by  mistake  evidence  is 
admissible  of  the  extent  and  value  of  the  land 
as  tending  to  show  that  the  grantor  would 
never  have  conveyed  so  much,  reserving  none 
for  himself.  Miller  v.  Miller,  89  N.  C.  20D. 
And  in  an  action  to  vacate  deeds  of  a  tes- 
tatrix to  part  of  her  children  as  leaving  one 
child  unprovided  for  contrary  to  the  pro- 
visions of  the  will,  evidence  is  held  admissible 
of  a  suit  against  testatrix's  husband  as  an  in- 
solvent debtor  as  showing  a  motive  for  their 
execution.  Beiser  v.  Beiser,  4  Silv.  Supreme 
(N.  Y.)  525,  8  N.  Y.  Suppl.  55. 

3.  Ferebee  v.  Hinton,  102  N.  C.  99,  8  S.  E. 
922. 

4.  Snyder  v.  Jennings,  15  Nebr.  372,  19 
N.  W.  501. 

Forgery  may  be  shown  by  circumstantial 
evidence.    Watson  v.  Robertson,  15  Tex.  333. 

5.  Nantahala  Marble,  etc.,  Co.  v.  Thomas, 
106  Fed.  379,  45  C.  C.  A.  337. 

6.  The  testimony  of  a  subscribing  witness 
is  admissible  on  the  question  of  validity,  and 
where  he  testifies  that  he  saw  no  considera- 
tion paid  the  one  claiming  under  the  deed 
may  support  it  by  proof  of  payment.  Spen- 
cer V.  Bedford,  4  Strobh.  (S.  C.)  96. 

7.  Douthitt  V.  Applegate,  33  Kan.  395,  6 
Pae.  575,  52  Am.  Rep.  533. 
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the  in(jnii-y  Bliould  l)e,  what  degree  of  iriental  capacity  is  essential  to  the  proper 
execution  of  such  act,  and  tlien  whether  tlie  pai-ty  possessed  sucli  capacity.^  And 
althougli  upon  the  question  of  capacity  a  judgment  as  to  tlie  status  of  a  person 
may  be  admissible,  yet  in  order  to  be  conclusive  against  tiiose  not  parties  to  it,  it 
should  be  in  a  proceeding  the  sole  end  and  aim  of  which  is  to  determine  such 
status  and  which  simply  determines  it.^ 

d.  Undue  Influence.  Upon  the  question  of  undue  influence  in  procuring  a 
deed  statements  made  by  the  grantor;^"  proceedings  de  lunaf/lco  subsequent  to 
the  execution  of  the  deed  ; "  letters  written  by  the  grantee  showing  his  estimate 
of  the  grantor's  mental  condition ;  the  fact  that  the  grantor  was  of  a  feeble 
understanding ;  circumstances  of  the  grantor's  family,  the  kind  of  influence 
which  the  members  thereof  had  over  him,  their  feelings  toward  each  other  and 
of  the  grantor's  intentions  as  to  what  they  should  receive  from  him ; "  and  any 
impressions  left  on  the  mind  of  the  witness  from  a  conversation  with  the  grantor 
on  a  certain  occasion  as  to  the  grantor's  being  rational  or  irrational,  are  admis- 
sible.''^ But  evidence  is  not  admissible  of  facts  not  so  connected  with  the  execu- 
tion of  the  deed  as  to  be  relevant.^*' 

e.  Fraud  and  Misrepresentation.  Where  fraud  is  alleged,  it  is  proper,  to  sus- 
tain such  charge,  to  consider  the  whole  circumstances  of  the  case  and  the  relations 
of  the  parties.^'     But  a  presumption  of  fraud  arising  from  the  exorbitant 


8.  Hall  V.  Unger,  11  Fed.  Cas.  No.  5,949,  2 
Abb.  507.,  4  Sawy.«672,  declaring  that  in  such 
ease  "  regard  must  be  had,  in  the  absence  of 
direct  testimony  on  the  point,  to  all  the  at- 
tending circumstances  —  the  reasonableness 
of  the  act  in  itself,  and  its  approval  by  the 
family  and  relations  of  the  party." 

Factors  to  be  considered. —  Evidence  is  ad- 
missible as  to  age,  health,  mode  of  life,  man- 
ners, conversation,  acts,  and  general  conduct 
before  and  after  the  execution.  Doe  v.  Bee- 
son,  2  Houst.  (Del.)  246.  See  also  Corbit  (. 
Corbit,  7  Ohio  Dec.  (Reprint)  692,  4  Cine. 
L.  Bui.  1006  (evidence  as  to  age)  ;  Chess  v. 
Chess,  1  Penr.  &  W.  (Pa.)  32,  21  Am.  Dec. 
350  (evidence  as  to  subsequent  declarations)  ; 
Michon  t'.  Ayalla,  84  Tex.  685,  19  S.  W.  878 
(evidence  as  to  acts  occurring  before,  at  the 
time  of,  or  after,  execution ) . 

Ability  to  transact  ordinary  business  af- 
fairs may  be  shown.  Ring  v.  Lawless,  190 
111.  620,  60  N.  E.  881. 

Harsh  treatment  of  the  grantor  by  the 
husband  of  the  grantee  subsequent  to  the 
execution  of  a  deed  is  inadmissible  in  an 
action  to  set  aside  a  deed  on  the  sole  ground 
of  mental  incapacitv.  Beville  v.  Jones,  74 
Tex.  148,  11  S.  W.  1128. 

Mental  condition  prior  or  subsequent  to  the 
execution  of  the  deed  is  admissible  on  the 
question  of  competency.  Williams  i\  Sapieha, 
(Tex.  Civ.  App.  1901)  62  S.  W.  72. 

Previous  statements  as  to  disposition  of 
property  are  iidmissible.  Anderson  i\  Carter, 
16,')  N.'Y.  624,  59  N.  E.  1118  \affirmin(i  24 
N.  Y.  App.  Div.  4(12,  49  N.  Y.  Suppl.  255]. 
Wee  also  Howe  )'.  Howe,  99  Mass.  88,  evidence 
of  prior  dcchuations. 

Question  of  adequacy  and  payment  of  con- 
sideration inay  bo  couHidcrcd.  Ileplcr  r.  llo- 
Hadc,  197  Pa.  St.  O.'JI,  47  Atl.  847. 

9.  Cridlcy  v.  Boggs,  62  Cnl.  190;  Dcwoy 
V.  AUtnv,'.  37  Ncbr.  6,  55  N.  W.  276,  4(1  Am. 
St.  Ilcp.  408. 
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Proceedings  de  lunatico  are  admissible. 
Rider  v.  Miller,  86  X.  Y.  507. 

10.  Lemon  v.  .Jenkins,  48  Ga.  313;  Muir  r. 
Miller,  82  Iowa  700,  47  X.  W.  1011,  48  X.  W. 
1032. 

Prior  expressions  of  intention  to  make  a 
diiTerent  disposition  of  property  may  be 
shown.  Cato  v.  Hunt,  112  Ga.  139,  37  S.  E. 
183. 

Statement  by  the  grantee's  husband  subse- 
quent to  the  execution,  referring  presumably 
to  the  manner  in  which  the  deed  was  ob- 
tained, are  not  admissible.  Beville  v.  Jones, 
74  Tex.  148,  11  S.  W.  1128. 

11.  Rider  v.  Miller,  86  N.  Y.  507. 

12.  Earnhardt  v.  Smith,  86  N^.  C.  473. 

13.  Somes  v.  Skinner.  16  Mass.  348. 

14.  Soverhill  v.  Post,  22  How.  Pr.  (X.  1^) 
386. 

15.  Y'eandle  r.  Yeandle,  5  N.  Y.  Suppl.  535. 

16.  Guild  V.  Hull,  127  III.  523,  20  X.  E. 
665.  But  compare  Jones  r.  Jones,  120  N.  Y. 
589,  24  X.  E.  1016,  holding  that  in  an  action 
to  set  aside  a  conveyance  made  by  one  as 
plaintiff's  agent,  as  obtained  by  undue  in- 
fluence, evidence  is  admissible  of  conversa- 
tions unconnected  with  the  particular  trans- 
action to  show  that  such  person  did  occupy  a 
confidential  relation  to  plaintiff. 

17.  Warner  v.  Daniels,  29  Fed.  Cas.  Xo. 
17,181,  1  Woodb.  &  M.  90.  And  see  Bower- 
man  V.  Bowcrman,  70  Hun  (N.  Y. )  46.  27 
N.  \'.  Sup[)l.  579.  holding  that  where  it  is 
claimed  tliat  the  deed  was  jjrocured  by  fraud 
of  a  (Icccilciit  it  is  ])roper  to  sliow  his  general 
reputation  or  cliaractei-,  and  his  roi)utation 
for  honesty  and  integrity  during  his  life- 
time. 

For  the  purpose  of  showing  collusion  be- 
tween the  grantee  and  the  agent  of  the 
grantor  evideiico  is  admissible  of  Uiiowlodgo 
by  the  gra.nteo  of  tlio  intent  of  such  agent  to 
dcfranii  his  princii)al.  Stiles  r.  Giddens,  21 
Tex.  7S3. 
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price  demanded  for  tlie  land  may  be  repelled  by  evidence  of  the  actual  price 
paid.^^ 

f.  Confirmation  of  Defective  Deed.  "Where  the  description  in  a  deed  is 
impeached  by  the  vendor  as  conveying  in  excess  of  tlie  amount  bargained  for,  the 
one  clairahig  thereunder  may  show  tliat  he  had  paid  in  full  for  all  the  land  con- 
veyed thereby  and  that  the  deed  has  been  conhrmed  by  the  vendor.^^ 

5.  Performance  or  Breach  of  Condition.  Wherever  conditions  or  limitations 
are  clear  and  exphcit  so  as  to  shnt  out  all  doubt  as  to  their  import,  parol  evidence 
is  inadmissible  to  show  the  intention  of  the  grantor  in  respect  thereto;^"  but 
whei-e  the  construction  of  a  reservation  is  ambiguous  or  not  explainable  by  the  con- 
text, the  construction  by  the  parties  themselves  as  proved  by  the  manner  in  which 
they  exei'cised  their  rights  is  legal  evidence.'^'  And  evidence  tending  to  show 
that  the  condition  Avas  inserted  for  a  dishonest  or  illegal  purpose,  such  as  the  cre- 
ation of  a  monopoly  in  trade  in  the  grantor,  is  held  admissible.^^  So  evidence 
which  tends  to  show  a  waiver  of  tlie  condition  of  a  deed  may  be  admitted.^^ 
Again  for  the  purpose  of  showing  that  the  conditions  of  a  deed  have  not  been 
complied  with  evidence  may  be  admissible  of  the  making  of  a  subsequent  deed.^* 

C.  Weig-ht  and  Sufficiency —  l.  Execution,  Existence,  and  Identity  —  a.  In 
General.  Subject  of  course  to  general  rules  of  evidence,'^''  the  weight  and  suf- 
ficiency of  evidence  to  show  the  execution  or  existence  of  a  deed  must  depend 
upon  the  particular  circumstances  of  each  case.^^ 

b.  Execution.  Proof  of  the  final  execution  of  a  deed  should  show  that  it  was 
signed,  sealed,  and  delivered  by  the  authority  of  the  grantor  as  his  deed.^''  Slight 


In  an  action  by  a  distributee  against  an 
administrator  to  set  aside  a  deed  to  the  lat- 
ter on  the  ground  of  fraud  it  may  be  shown 
that  the  execution  of  a  similar  deed  by  an- 
other distributee  was  procured  by  the  admin- 
istrator by  similar  misrepresentations  and 
concealment.  Chappell  v.  Butler,  74  N.  0. 
459. 

Similar  misrepresentations  to  others  see 
Becklev  i'.  Riverside  Land  Co.,  (Va.  1895) 
23  S.  E.  778. 

That  the  grantor  was  in  the  habit  of  get- 
ting drunk  may,  taken  in  connection  with 
other  facts,  render  competent  evidence  that 
the  grantee  kept  a  bar-room.  McLeod  v.  Bul- 
lard,  84  N.  C.  515. 

That  nothing  was  done  about  the  acknowl- 
edgment of  the  deed  is  evidence  of  fraud  in 
an  action  to  set  aside  a  deed  as  procured  by 
fraud.  Pritchard  v.  Palmer,  88  Hun  (N.  Y.) 
412,  34  N.  Y.  Suppl.  787,  2  N.  Y.  Annot.  Gas. 
259. 

18.  Hunter  v.  Owens,  9  S.  W.  717,  10  S.  W. 
376,  10  Ky.  L.  Rep.  651. 

19.  Wittbecker  v.  Walters,  69  Tex.  470,  6 
S.  W.  788. 

20.  Bailey  r.  Close,  37  Conn.  408.  And 
compare  Cereghino  v.  Wagener,  4  Utah  514, 
1 1  Pae.  508,.  holding  that  where  a  condition 
in  a  deed  makes  it  void  if  the  grantee  should 
ever  desert  her  husband  without  legal  cause, 
a  record  in  a  divorce  suit  between  the  hus- 
band and  the  wife  which  shows  that  the  wife 
has  abandoned  her  husband  but  which  does 
not  show  that  such  desertion  was  without 
legal  cause  is  not  admissible. 

21.  Choate  v.  Burnham,  7  Pick.  (Mass.) 
274. 

22.  Chippewa  Lumber  Co.  v.  Tremper,  75 
Mich.  36,  42  N.  w.  532,  13  Am.  St.  Rep.  420, 
4  L.  R.  A.  373. 


23.  Chippewa  Lumber  Co.  v.  Tremper,  75 
Mich.  36,  42  N.  W.  532,  13  Am.  St.  Rep.  420, 
4  L.  R.  A.  373. 

24.  Oakman  v.  Walker,  69  Vt.  344,  38  Atl. 
C3. 

25.  See,  generally,  Evidence. 

26.  See  infra,  VII,  C,  2  et  seq. 

Age  of  a  deed,  when  accompanied  by  pos- 
session, makes  its  recitals  prima  facie  evi- 
dence against  persons  claiming  title  under 
the  grantor  prior  to  such  deed.  James  v. 
Letzler,  8  Watts  &  S.  (Pa.)  192. 

Confirmative  acts  dispense  with  exhibition 
of  the  primordial  title,  if  its  tenor  be  therein 
specially  set  forth,  but,  if  not,  the  primordial 
title  must  be  produced.  Brooks  v.  Norris,  0 
Rob.  (La.)  176;  Brown  v.  Frantum,  6  La.  39. 

If  a  statute  specifies  a  particular  mode  of 
authentication  a  copy  of  proceedings  not  in 
conformity  therewith  is  insufficient  evidence 
to  maintain  a  title  under  the  act.  Hovey  v. 
Woodward,  33  Me.  470. 

Where  a  decree  requiring  a  conveyance  is 
not  necessary  to  the  validity  of  a  deed  the 
record  of  the  decree  need  not  be  produced. 
Dunn  r.  Games,  8  Fed.  Cas.  No.  4,176,  1  Mc- 
Lean ,321  [affirmed  in  14  Pet.  322,  10  L.  ed. 
470]. 

27.  Newlin  v.  Beard,  6  W.  Va.  110. 

Certificate  of  acknowledgment  and  registra- 
tion are  not  proof  of  execution.  Webber  v. 
Stratton,  89  Me.  379,  36  Atl.  614. 

Common  law  as  to  proof  by  subscribing 
witnesses  is  not  in  force  in  North  Dakota. 
McManus  v.  Commow,  10  N.  D.  340,  87 
N.  W.  8. 

Proof  of  due  execution  includes  proof  of  the 
existence  of  all  the  parties  whose  agency  is 
required  in  the  execution.  Bellows  v.  Copp, 
20  N.  H.  492. 

Proof  of  the  grantor's  handwriting  to  a 

[VII,  C,  1,  b] 


Y44    [13  Cyc] 


DEEDS 


proof,  however,  of  execution  is  snfiicieiit  where  a  deed  is  introduced  only  on  a 
collateral  point.^ 

c.  Identity  of  Parties.  The  identity  of  the  parties  may  be  at  least  j/riraa 
facie  established,  and  in  most  cases  sufficiently  proven,  by  showing  the  identity 
of  names,  by  connecting  the  chain  of  title  or  by  referring  lo  the  source  thereof, 
by  proof  of  residence,  acts  of  ownership,  or  of  any  other  circumstances  the  evi- 
dence of  which  is  relevant  and  within  the  governing  rules  of  admissibility  of 
evidence.    No  other  or  more  specific  rule  of  general  application  can  be  stated.** 


deed  is  more  satisfactory  evidence  of  execu- 
tion than  proof  of  the  subscribing  witness's 
handwriting.  Newsom  v.  Luster,  13  111.  175. 
But  proof  of  a  deed  by  evidence  as  to  the 
handwriting  of  subscribing  witnesses  and  the 
maker  is  rebutted  by  evidence  of  the  maker 
that  the  deed  is  a  forgery.  Faircloth  v.  Jor- 
dan, 18  Ga.  350. 

Revenue  stamp  is  no  part  of  a  deed  and  the 
fact  that  the  copy  appearing  in  the  record 
shows  no  stamp  does  not  tend  to  show  that  a 
finding  of  the  court  that  the  deed  was  stamped 
is  against  evidence.  Kiefer  v.  Rogers,  19 
Minn.  32. 

When  evidence  as  to  seal  is  sufficient. — 

Brolley  v.  Lapham,  13  Gray  (Mass.)  294; 
Todd  V.  Union  Dime  Sav.  Inst.,  118  N.  Y. 
337,  23  N.  E.  299  ^reversing  7  N.  Y.  St.  449, 
20  Abb.  N.  Cas.  270]. 

Sufficiency  of  evidence  showing  execution 
generally  see  the  following  eases : 

Alabama  — v.  Smith,  108  Ala.  264, 
19  So.  374. 

Colorado. —  Chivington  v.  Colorado  Springs 
Co.,  9  Colo.  597,  14  Pac.  212. 

Georgia. —  Green  v.  Glass,  29  Ga.  246. 

Illinois.— mglej  V.  Black,  197  111.  53,  64 
N.  E.  275;  Lewis  v.  McGrath,  191  111.  401,  01 
N.  E.  135. 

Indiana. —  Smith  v.  James,  131  Ind.  131, 
30  N.  E.  902 ;  Haynes  v.  Thomas,  7  Ind.  38. 

Iowa. —  Slattery  v.  Slattery,  120  Iowa  717, 
95  N.  W.  201. 

Kentucky. —  Voorhies  V.  Gore,  3  B.  Mon. 
529. 

Maine. —  Emery  v.  Legro,  03  Me.  357. 

Maryland. — ■  Edelen  v.  Gough,  5  Gill  103. 

Massachusetts. —  Stone  v.  Stone,  179  Mass. 
555,  61  N.  E.  268. 

Michigan. —  Hogadone  r.  Grange  Mut.  F. 
Ins.  Co.,  (1903)  94  N.  W.  1045;  Carpenter  );. 
Carpenter,  120  Mich.  217,  85  N.  W.  576. 

Minnesota. —  Morrison  v.  Porter,  35  Minn. 
425,  29  N.  W.  54,  59  Am.  Rep.  331. 

Missouri. — Avery  v.  Fitzgerald,  94  Mo.  207, 
7  S.  VV.  0. 

Nebraska.— Mavity  v.  Stover,  (1903)  94 
N.  W.  834. 

New  Jersey. —  Watson  v.  Mulford,  21 
N.  J.  L.  500. 

Neio  York. —  Dolan  v.  Leary,  174  N.  Y.  540, 
C6  N.  E.  1107  [alJirwinq  09  N.  Y.  App.  Div. 
459,  74  N.  Y.  Sujjpl.  9811;  VVainwright 
Low,  67  Ilun  386,  10  N.  Y.  Suppl.  888;  Good- 
hue V.  Berrien,  2  Snndf.  Ch.  030. 

Ohio. —  Lore  v.  Truman,  1  Oliio  Dec.  ( Ro- 
jniiit)  510,  10  Wcsl.  L.  J.  250. 

I'r.nnsylmmia. —  Uennett  f.  Fulmer,  49  Pa. 
St.  155. 
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South  Carolina. —  Dawson  v.  Dawson,  Rice 
Eq.  243. 

Texas. —  Hardin  v.  Sparks,  70  Tex.  429,  7 
S.  W.  769;  Belcher  v.  Fox,  60  Tex.  527;  Col- 
lins V.  Weiss,  (Civ.  App.  lOO.'i)  74  S.  W.  46; 
Royals  v.  Lacey,  (Civ.  App.  1903)  73  8.  W. 
1062;  Riviere  v.  Wilkens,  31  Tex.  Civ.  App. 
454,  72  S.  W.  608;  De  la  Garza  v.  Maemanus, 
(Civ.  App.  1898)  44  S.  W.  704;  Latham  v. 
Griffin,  (Civ.  App.  1897)  42  S.  W.  858. 

Virginia. —  Colquhoun  v.  Atkinsons,  6 
Munf.  550. 

Wisconsin. —  Linde  v.  Gudden,  109  Wis. 
326,  85  N.  W.  323. 

United  States. — White  v.  Burnley,  20  How. 
235,  15  L.  ed.  886 ;  Lonsdale  Co.  v.  Moies,  15 
Fed.  Cas.  No.  8,496,  Brunn.  Col.  Cas.  655. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  614  et 
seq. 

28.  Means  t.  Means,  7  Rich.  (S.  C.) 
533. 

29.  California.— Moit  v.  Smith,  16  Cal. 
633,  by  identity  of  names  and  reference  to 
source  of  title. 

District  of  Columbia. —  Scott  v.  Hyde,  21 
D.  C.  531,  by  identity  of  names,  of  profes- 
sional title,  and  of  residence. 

Maine. —  Chandler  v.  Wilson,  77  Me.  76,  by 
deed  of  other  lands  to  grantee  of  same  name 
and  stating  residence. 

Minnesota. —  Rogers  v.  Manley,  46  Minn. 
403,  49  N.  W.  194  (by  the  record  of  a  deed 
and  other  general  evidence)  ;  Horning  c. 
Sweet,  27  Minn.  2T^ ,  6  N.  W.  782  (by  proof 
of  regular  chain  of  title  coupled  with  admis- 
sions in  pleading). 

Texas. —  Fleming  v.  Giboney,  81  Tex.  422, 
17  S.  W.  13  (by  connecting  the  deceased  with 
the  original  party  receiving  preliminary  title 
papers,  and  by  showing  marriage,  residence, 
and  possession  of  a  patent  for  land)  ;  Smith 
r.  Gillum,  80  Tex.  120,  15  S.  W.  794  (by 
showing  source  of  title  and  connecting  the 
chain  of  title  and  identifying  of  names)  ; 
Robertson  v.  DuBose,  76  Tex.  1,  13  S.  W.  300 
(by  identity  of  names  in  chain  of  title). 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  620. 

Upon  evidence  as  to  physical  appearance 
the  court  cliarged  tlie  jury  substantially  to 
find  against  tlie  claim  of  identity  unless  the 
party  was  the  identical  [xM'son  named  in  the 
deed,  and  the  charge  was  held  proper.  Parker 
r.  Chancollor,  78  Tex.  524,  15  S.  W.  157. 

Sufficiency  of  identity  in  case  of  copartner- 
ship SCO  Dowily  McArtiinr,  94  Ga.  577,  21 
S.  E.  148;  Lyman  i\  Gedney,  114  111.  388,  29 
N.  K.  282,  55  Am.  Hop.  87  t'. 

That  the  surname  and  initials  of  a  witness 
are  the  same  as  the  grantee's  is  not  •prima 


DEEDS 


[13  Cyc]  745 


d.  Identity  of  Land.  The  land  should  be  sufficiently  distinguished  fi-om  other 
tracts^  and  be  shown  to  be  that  described  in  the  deed  by  relevant  plats,  surveys, 
patents,  deeds,  or  such  other  documentary  evidence  as  may  be  necessary  and 
admissible,  aided  when  i-equisite  by  the  testimony  of  witnesses  competent  to  tes- 
tify to  relevant  and  admissible  facts  of  identity .^^  The  question  of  identity  may, 
however,  rest  upon  the  construction  of  the  deed.^^ 

e.  Identity  of  Interest.  An  admission  in  a  deed  of  buildings  that  they  stand 
on  the  land  of  the  grantee  is  conclusive  evidence  that  the  grantor  recognizes  the 
title  of  the  grantee  to  the  land.^^  And  a  recital  in  a  deed  may  in  some  cases  be 
sufficiently  descriptive  of  the  interest  conveyed.^^  But  the  acceptance  of  a  quit- 
claim or  even  warranty  deed  is  not  in  fact  or  in  theory  an  admission  that  the 
grantee  does  not  already  have  the  superior  title.^''  And  the  mere  production  of 
a  recorded  deed,  with  no  evidence  of  possession,  is  insufficient  to  establish  a 
prima  facie  title.^''' 

f.  Prior  Existence  of  Deed.  The  proof  of  a  deed  which  has  been  lost  should 
show  that  the  instrument  was  properly  executed  and  the  evidence  of  the 
contents  should  be  clear  and  certain.^^  And  although  the  production  of  the 
most  direct  evidence  of  a  deed  may  not  be  required  where  there  iias  been  a 


jacie  evidence  that  they  were  the  same  person, 
but  the  question  is  for  the  jury.  See  Liddon 
V.  Hodnett,  22  Fla.  442. 

Where  different  persons  bear  the  same 
name  when  evidence  is  sufficient  as  to  iden- 
tity see  Hickman  c.  Gillum,  C6  Tex.  314,  1 
S.  W.  339;  Begg  v.  Anderson,  64  Wis.  207, 
25  N.  W.  3. 

30.  Godfrey  v.  Beardsley,  10  Fed.  Cas.  No. 
5,497,  2  McLean  412. 

31.  Redd  t.  Murry,  95  Cal.  48,  24  Pac.  841, 

30  Pac.  132. 

32.  McCullough  V.  Olds,  108  Cal.  529,  41 
Pac.  420;  Vejar  v.  Mound  City  Land,  etc.. 
Assoc.,  97  Cal.  659,  32  Pac.  713;  Redd  v. 
Murray,  95  Cal.  48,  24  Pac.  841,  30  Pac.  132; 
Saltonstall  v.  Boston  Pier,  7  Cush.  (Mass.) 
195;  Rieglesville  Delaware  Bridge  Co.  v. 
Bloom,  48  N.  J.  L.  368,  7  Atl.  478;  Graves 
r.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1895) 

31  S.  W.  87. 

33.  McCormack  v.  Crow,  15  S.  W.  181,  15 
Ky.  L.  Rep.  856. 

34.  Brown  r.  King,  5  Mete.  (Mass.)  173. 

35.  Meals  v.  Brandon,  1 6  Pa.  St.  220,  hold- 
ing, however,  that  a  recital  in  a  deed  is  in- 
sufficient in  the  absence  of  the  deed  referred 
to  in  said  recital  to  establish  title  in  a  de- 
fendant as  against  a  purchaser  at  a  sale 
under  execution  against  the  husband  who  had 
never  claimed  under  said  deed  to  himself  and 
wife. 

A  recital  in  a  deed  that  it  was  made  in 
pursuance  of  a  resolution  of  the  county  board 
is  not  per  se  evidence  of  the  existence  of  such 
resolution.  Ward  i".  Necedah  Lumber  Co., 
70  Wis.  445,  35  N.  W.  929.  Compare  Bemis 
V.  Weege,  67  Wis.  435,  30  N.  W.  938. 

36.  Littler  r.  Lincoln,  106  111.  353. 

37.  Bell  V.  P-abody,  63  N.  H.  233,  56  Am. 
Rep.  506.  See  Graves  v.  Amoskeag  Mfg.  Co., 
44  N.  H.  462. 

38.  Wakefield  v.  Day,  41  Minn.  344,  43 
N.  W.  71. 

Execution  and  contents  are  sufiSciently 
proved  where  the  grantor  testifies  that  he 
made  a  deed,  to  whom  it  was  made,  and 


when,  the  consideration,  whether  the  deed 
was  a  warranty  or  quitclaim,  and  what  prop- 
erty was  conveyed  by  it.  Perry  v.  Burton,  111 
111.  138. 

The  manner  of  execution  should  be  shown, 

a  mere  statement  that  such  a  deed  was  made 
not  being  sufficient  proof  of  existence.  Lampe 
V.  Kennedy,  56  Wis.  249,  14  N.  W.  43. 

The  written  acknowledgment  of  the  grantor 
has  been  held  sufficient  evidence  of  the  execu- 
tion of  a  deed  which  has  been  accidentally 
burned.  Fearn  v.  Taylor,  4  Bibb  (Ky.) 
363. 

Usual  high  degree  of  proof  is  not  required, 

of  the  due  execution  and  delivery  of  a  lost 
deed,  where  a  party  claims  title  through  a 
grantee  after  the  parties  are  dead  or  cannot 
be  found,  and  several  years  have  elapsed  with- 
out the  grantor  or  any  one  through  him 
claiming  any  interest  in  the  property.  Scott 
V.  Crouch,  24  Utah  377,  67  Pac.  1068. 

Where  the  subscribing  witnesses  reside  in 
another  state  it  has  been  decided  that  a  lost 
deed  is  sufficiently  proved  by  the  depositions 
of  persons  residing  in  the  same  state  as  such 
witnesses,  proving  the  signatures  of  the 
maker  of  the  deed  and  of  such  witnesses. 
Montgomery  v.  Dorion,  7  N.  H.  475. 

As  to  sufficiency  of  proof  of  prior  existence 
in  particular  cases  see  the  following  eases : 

Alabama. —  Ely  ton  Land  Co.  v.  Denny,  lOS 
Ala.  553,  18  So.  561. 

Illinois. —  Heacock  v.  Lubuke,  107  111.  396 ; 
Gorman  v.  Gorman,  98  111.  361. 

Iowa. —  Lynn  i^.  Morse,  76  Iowa  665,  39 
N.  W.  203 ;  Cutler  v.  Bangs,  40  Iowa  694. 

Massachusetts. —  Melvin  v.  Merrimac  River 
Locks,  etc.,  17  Pick.  255. 

Missouri. — ■  Schaumbiirg  v.  Hepburn,  39 
Mo.  125. 

New  York. —  Arents  v.  Long  Island  R.  Co., 
156  N.  Y.  1,  50  N.  E.  422  {affirming  89  Him 
126,  34  N.  Y.  Suppl.  1085]  ;  Metcalf  v.  Van 
Benthuysen,  3  N.  Y.  424;  Dolan  v.  Leary,  69 
N.  Y.  App.  Div.  459,  74  N.  Y.  Suppl.  981. 

North  Carolina. —  Mercer  v.  Wiggins,  74 
N.  C.  48. 
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great  lapse  of  time,  jet  tlic  evidence  s]iould  be  no  less  satisfactory  tlmi  of  a 
recent  transaction.^^ 

g.  Possession  by  Grantee.  Sncli  presumption  as  may  arise  in  favor  of  the 
grantee  by  reason  of  liis  possession  of  tlie  land  for  a  long  time  may  be  reljutted 
by  jiroof  of  liis  declarations  advei-se  to  his  interest.'*" 

h.  Reconveyance.  Adverse  oral  admissions  of  the  grantee  are  not  sufficient 
to  establish  a  reconveyance  where  such  admissions  are  purely  casual,  and  there 
was  an  opportunity  for  a  deed  to  have  been  executed,  which,  if  it  iiad  been  exe- 
cuted, would  probably  have  been  recorded.'*^ 

2.  Delivery  —  a.  In  General.  Whether  there  lias  been  a  delivery  of  a  deed 
should,  as  between  the  grantor  and  the  grantee,  be  determined  by  a  fair  prepon- 
derance of  evidence ;  but  where  third  persons'  rights  have  intervened,  the  proof 
of  non-delivery  should  be  clear  and  positive,  and  in  many  cases  the  doctrine  of 
estoppel  precludes  the  grantor.^^    Delivery  may,  however,  be  sufficiently  proven 


Pennsylvania. —  Crawford  v.  Neff,  3  Walk. 
57. 

South  Carolina. —  Berry  v.  Jourdan,  11 
Rich.  67 ;  Belton  v.  Briggs,  4  Desauss.  465. 

Texas. — -.Johnson  v.  Lyford,  9  Tex.  Civ. 
App.  85,  29  S.  W.  57  ;  Dohoney  v.  Womaek, 
1  Tex.  Civ.  App.  354,  19  S.  W.  883,  20  S.  W. 
950. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  621. 

39.  Plummer  r.  Baskerville,  36  N.  C.  252. 
Mere  tradition  of  a  sealed  instrument,  even 

to  the  part^'  in  whose  favor  it  is  drawn,  does 
not  necessarily  make  it  a  deed  in  all  cases. 
Black  r.  Shreve,  13  N.  J.  Eq.  455. 

40.  Jackson  v.  Miller,  6  Wend.  (N.  Y.) 
228,  21  Am.  Dec.  316.  But  it  is  not  neces- 
sarily overcome  by  the  grantor's  testimony 
that  he  did  not  execute  the  deed,  where  it 
also  appears  that  the  grantor  raised  an  "ob- 
jection to  such  possession.  Nixon  v.  Post,  13 
Wash.  181,  43  Pac.  23. 

41.  Shorter  v.  Sheppard,  33  Ala.  648. 

42.  Carusi  v.  Savary,  6  App.  Cas.  (D.  C.) 
330. 

There  is  sufficient  evidence  of  delivery: 
Where  the  grantor,  being  paralyzed,  a  by- 
stander by  his  direction  guided  his  hand  so 
that  he  executed  the  deed  {Harris  v.  Harris, 
59  Cal.  620)  ;  where  the  grantee  presented 
the  insti'ument  to  a  recording  ohicer  for  regis- 
tration and  it  was  duly  recoraed,  even  though 
the  instrument  was  produced  on  trial  by  the 
grantor's  executors  under  notice  from  the 
grantee  (Horn  v.  Gartman,  1  Fla.  63)  ;  and 
where  tlie  deed  was  delivered  to  a  notary  who 
delivered  it  to  the  grantee,  who  put  it  in  his 
safety-deposit  vault,  where  it  was  found  un- 
recorded at  his  death,  coupled  with  other 
facts  sliowing  the  grantee's  interest  in  the 
title  (Lovehtnd  v.  Loveland,  136  111.  75,  20 
N.  E.  381).  See  further  as  to  sufficient  evi- 
dence (}f  del  ivory  under  particular  facts  the 
following  cases: 

////MOW.— Valtcr  v.  Blavkn,  105  111.  010,  03 
N.  E.  49!). 

Kenlucky. —  Bunnell  v.  Btuiii(>ll,  111  Kv. 
500,  04  «.'  W.  420,  65  S.  W.  007,  23  Ky.  \,. 
Rep.  800,  1101;  Kuhn  v.  Kulin,  69  S.  W. 
1077.  24  Ky.  I..  Re|).  787. 

Md'Ssachiwlls. —  Loud  V.  Brighani,  (1891) 
28  N.  K.  7;  Ward  v.  Lewis,  4  Pick.  518. 
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Michigan. —  Carpenter  v.  Carpenter,  120 
Mieh.  2i7,  85  N.  W.  576;  Dennis  v.  Dennis, 
119  Mich.  380,  78  N.  W.  333. 

Minnesota. —  Hathaway  v.  Cass,  84  Minn. 
192,  87  N.  W.  610. 

Nebraska. —  Roberts  v.  Swearingen,  8  Xebr. 
363,  1  N.  W.  305. 

New  Hampshire. —  Warren  v.  Swett,  31 
N.  H.  332. 

New  York. —  Gilford  v.  Corrigan,  117  X.  Y. 
257,  22  X.  E.  756.  15  Am.  St.  Rep.  508,  0 
L.  R.  A.  610  [affirming  4  X.  Y.  Suppl. 
89]. 

Pennsylvania. —  Cummings  v.  Glass,  102 
Pa.  St.  241,  29  Atl.  848. 

Texas. —  King  t.  Hill,  (Civ.  App.  1903)  75 
S.  W.  550. 

United  States. — -Toms  v.  Owen,  52  Fed. 
417. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  625  et  seq. 

There  is  no  sufficient  evidence  of  delivery: 
Where  the  testimony  is  conflicting  and  the 
grantee's  acts  are  not  consistent  with  her 
claim  to  the  deed  (Pillow  v.  King,  55  Ark. 
633,  18  S.  W.  764)  ;  where  there  is  an  affidavit 
of  a  subscribing  witness  that  he  saw  the  feoffer 
"  assign  "  the  deed  ( Doe  v.  Roe,  29  Ga.  45 )  ; 
where  upon  an  exchange  of  land  the  com- 
plainant laid  his  deed  upon  a  table  and  took 
the  exchange  deed,  but  objected  to  its  form 
and  contents  and  demanded  a  return  of  his 
own  deed  (jMcDonald  v.  Minnick,  147  111.  051, 
35  N.  E.  367)  ;  where  the  acts  of  the  parties 
are  inconsistent  with  a  voluntary  and  in- 
tended delivery  (Stokes  v.  Anderson,  118  Ind. 
533,  21  N.  E.  331,  4  L.  R.  A.  313)  :  where  the 
deed  was  signed  and  left  on  a  table  in  the  ab- 
sence of  the  donee  (Hughes  v.  Easten,  4  J.  .1. 
Marsh.  (Ky.)  572,  20  Am.  Dec.  230)  ;  and 
where  the  only  fact  is  that  a  deed  was  exe- 
cuted in  the  presence  of  witnesses  (Parrott  r. 
Avery,  159  Mass.  594,  35  N.  E.  94,  38  Am.  St. 
Rej).  405,  22  L.  R.  A.  153).  See  further  as  to 
insuliieient  evidence  of  delivery  under  par- 
ticular facts  tlie  following  cases: 

niinois.—  Dagloy  r.  Black,  197  111.  53,  04 
N.  K.  275;  Brown' f.  l5rown,  107  111.  031,  47 
N.  v..  1040;  Kobbins  v.  Moore,  129  111.  30,  21 
N.  K.  934. 

Maine. —  Egan  V.  Horrigan,  96  Me.  4.0,  51 
Atl.  240. 
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by  tlie  direct  testimony  of  one  who  saw  it  made ;  or  of  the  grantors  that  they 
■executed  the  deed.''*  It  may  also  be  proven  by  the  concurrent  acts  of  the 
parties  recognizing  a  transfer  of  the  title.''^ 

b.  Aeeeptanee.  Even  though  there  is  no  evidence  that  the  grantee  ever 
declared  liis  acceptance  the  proof  thereof  is  sufficient  where  it  shows  that  the 
entire  course  of  conchict  of  the  grantee  indicates  such  acceptance,'*''  or  where 
there  is  an  intelligent  assent/^  If,  however,  the  acts  of  the  grantee  clearly  mani- 
fest an  intention  not  to  accept,  they  will  have  that  effect ;  '*'*  and  the  mere  recep- 
tion and  retention  of  a  deed  of  gift  is  not  conclusive,^"  although  a  long  retention 
of  a  conveyance  may  be.^'  Again  acceptance  may  be  established  by  the  intro- 
duction in  evidence  of  a  recorded  deed  by  the  grantee  named  therein.^*^ 

e.  Deposit  With  Third  Person.  A  valid  delivery  may  be  sufficiently  estab- 
lished by  evidence  of  the  deposit  of  the  deed  with  a  third  person  for  the  grantee 
with  the  intent  that  it  should  so  operate.^^ 


Massachusetts. —  Chandlei-  v.  Temple,  4 
■Cush.  285. 

Mirhi()nn. — •Merchant  v.  Guilds,  129  Mich. 
168,  88  N.  W.  391. 

New  yo>'7v.— Beiser  v.  Beiser,  8  N.  Y.  Suppl. 
■55. 

Texas. —  McLaughlin  v.  McManigle,  63  Tex. 
553. 

Wisconsin. —  Stewart  v.  Stewart,  50  Wis. 
445,  7  N.  W.  369. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  625. 

If  a  deed  is  executed  on  the  condition  that 
An  advancement  be  canceled,  but  it  does  not 
appear  what  the  grantor  did  with  the  deed  or 
what  became  of  it  except  that  it  was  seen  at 
the  grantee's  liouse,  and  on  the  death  of  the 
grantee  the  advancement  had  not  been  can- 
celed, and  it  was  taken  out  of  tlie  grantor's 
share  of  the  estate,  it  was  held  that  the  evi- 
dence was  not  sufficient  to  establish  a  de- 
liverv.  Ebersole  v.  Rankin,  102  Mo.  488,  15 
S.  W.  422. 

If  delivery  of  an  alleged  deed  to  a  husband 

is  not  inconsistent  with  his  wife's  right  of 
possession,  the  juiy  should  be  so  charged,  in 
an  action  of  ejectment  against  a  husband  and 
wife,  where  plaintiff  claims  title  under  an 
execution  sale  on  a  judgment  against  the 
husband.  Sorenson  v.  Sorenson,  69  Mich.  351, 
37  N.  W.  358. 

It  is  not  necessary  to  make  actual  proof  of 
delivery  where  no  objection  is  made  to  the 
introduction  of  a  deed  in  evidence.  Davis  v. 
Pacific  Imp.  Co.,  118  Cal.  45,  50  Pac.  7. 

Office  copy  of  a  recorded  deed  is  insufficient 
to  show  delivery,  without  any  evidence  that 
the  original  had  ever  been  in  the  possession 
of  the  grantee.  Cram  v.  Ingalls,  18  N.  H. 
613. 

That  neither  grantor  nor  his  lawyer  could 
have  delivered  a  deed  at  or  after  its  date  is 
not  sufficient  to  prove  that  no  valid  delivery 
was  made.  Loud  v.  Brigham,  (Mass.  1891) 
28  N.  E.  7. 

Where  authenticated  copies  of  two  deeds, 

■one  from  A  and  wife  to  B,  and  the  other  from 
B  to  A.  both  purporting  to  be  executed  and 
acknowledged,  and  the  latter  referring  to  the 
former,  are  offered  in  evidence  and  received, 
tnere  is  sufficient  proof  of  delivery  of  the  first 
■deed.   Dempsey  v.  Tylee,  3  Duer  (N.  Y.)  73. 


43.  Higgins  v.  Bogan,  4  Ha:rr.  (Del.)  330. 
See  also  Oliver  i).  Wilhite,  201  111.  552,  66 
N.  E.  837;  Devereux  v.  McMahon,  108  N.  C. 
134,  12  S.  E.  902,  12  L.  R.  A.  205. 

Testimony  by  a  conveyancer  that  deeds 
were  signed,  acknowledged,  and  witnessed  in 
his  presence,  and  taken  from  his  office,  does 
not  show  an  actual  delivery,  as  delivery  takes 
place  when  the  deed  either  actually  or  con- 
structively by  record  is  placed  beyond  the 
grantor's  control.  Gardiner  v.  Gardiner, 
(Mich.  1903)  95  N.  W.  973. 

44.  Louisville,  etc.,  R.  Co.  r.  Moore,  106 
Ind.  600,  5  N".  E.  413;  Louisville,  etc.,  R.  Co. 
V.  Sumner,  106  Ind.  55,  5  N.  E.  404,  55  Am. 
Rep.  719. 

Proof  of  execution  and  acknowledgment  is 
not  conclusive  evidence  of  delivery.  Arthur  r. 
Anderson,  9  S.  C.  234. 

Where  parties  have  declared  a  deed  to  be 
sealed  and  delivered  and  this  is  attested  by 
the  signatures  of  four  witnesses,  the  delivery 
is  sufficiently  established.  Currie  v.  Donald, 
2  Wash.  (Va.)  58. 

45.  Gould  V.  Day,  94  U.  S.  405,  24  L.  ed. 
232. 

46.  Rose  r.  Rose,  7  Barb.  {N.  Y.)  174. 

47.  Vaughan  v.  Godman,  103  Ind.  499,  3 
N.  E.  257;  Rose  v.  Rose,  7  Barb.  (N.  Y.)  174. 

Actual  use  of  a  right  of  way  is  conclusive 
evidence  of  acceptance.  Fazende  V.  Morgan, 
31  La.  Ann.  549. 

Assuming  control  and  possession  of  prop- 
erty until  the  grantor's  death,  after  receiving 
the  deed,  is  sufficient  evidence  of  acceptance. 
Brown  v.  Danforth,  9  N.  Y.  Suppl.  19. 

48.  Higman  v.  StcAvart,  38  Mich.  513. 

49.  Jackson  i^.  Bodle,  20  Johns.  (N.  Y'.) 
184.  See  also  Mills  v.  Gore,  20  Pick.  (Mass.) 
28.  Compare  Richardson  r.  Gi-ays,  85  Iowa 
149,  52  N.  W.  10. 

50.  Higman  v.  Stewart,  38  Mich.  513. 

51.  Smith  V.  Cole,  109  N.  Y.  436,  17  N.  E. 
356  [affirming  39  Hun  248]. 

52.  American  F.  Ins.  Co.  v.  Landfare,  56 
Nebr.  482,  76  N.  W.  1068. 

53.  Illinois. —  Winterbottom  v.  Pattison, 
152  111.  334,  38  N.  E.  1050.  See  also  Oliver 
V.  Wilhite,  201  111.  552,  66  N.  E.  837. 

Indiana. —  St.  Clair  ii.  Marquell,  ( Sup. 
1903)  67  N.  E.  693. 
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d.  Recording-.  A  recorded  deed  duly  executed  Ih  evidence  of  a  delivery,  and 
conclusive,  in  the  alKScnce  of  evidence  to  the  contrary,  as  between  the  grantor 
and  the  <^rantee  and  a  Ijnna  fide  j)urcliaser/'* 

e.  Delivery  on  Death  of  Grantor.  A  delivery  may  Ije  sufficiently  proven  by 
evidence  clearly  showing  that  the  grantor  intended  that  delivery  should  be 
made  or  take  effect  upon  his  death.''' 

f.  Possession  of  Deed.  Where  the  facts  show  no  such  ])arting  with  the  pios- 
session  of  the  deed  as  to  deprive  the  grantor  of  further  control  and  dominion 
over  it,  delivery  is  unproven.''''  If,  however,  the  evidence  clearly  shows  that  it 
was  the  intention  of  the  grantor  and  grantee  that  the  deed  should  immediately 


loica. —  Trask  v.  Trask,  90  Iowa  .318,  57 
N.  W.  841,  48  Am.  St.  Rep.  446;  Hoffman  v. 
Hoffman,  81  Iowa  292,  46  N.  W.  1106. 

Massachusetts. —  Regan  v.  Howe,  121  Mass. 
424. 

Michigan. —  Brown  v.  Stutson,  100  Mich. 
574,  59  1^.  W.  238,  43  Am.  St.  Rep.  462; 
Martz  V.  Eggemann,  44  Mich.  430,  6  N.  W. 
873. 

Missouri. —  Hamilton  v.  Armstrong,  (Sut). 
1893)  21  S.  W.  1124. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  629. 

Delivery  cannot  be  disproved  by  the  testi- 
mony of  a  third  person,  with  whom  the 
grantor  left  the  deed,  that  if  he  had  after- 
ward called  for  it  he  would  have  given  it  to 
him,  since  it  does  not  show  the  grantor's  in- 
tention. Corker  v.  Corker,  95  Cal.  308,  30 
Pac.  541. 

It  may  be  inferred  from  circumstantial  evi- 
dence that  a  deed  so  deposited  was  subse- 
quently delivered  by  the  grantor  to  the 
grantee.    Fellows  v.  Fellows,  37  N.  H.  75. 

When  evidence  of  delivery  to  a  third  person 
is  insufScient  to  show  delivery  to  the  grantee 
see  Shults  r.  Shults,  159  111.  654,  43  N.  E. 
800,  50  Am.  St.  Rep.  188;  Burnap  v.  Sharp- 
steen,  149  111.  225,  36  N.  E.  1008;  Ela  v. 
Kimball,  30  N.  H.  126 ;  Puekett  v.  Williams, 
II  Tex.  Civ.  App.  308,  32  S.  W.  364. 

54.  Laughlin  v:  Calumet,  etc.,  Canal,  etc., 
Co.,  65  Fed.  441,  13  C.  C.  A.  1.  See  also  the 
following  cases : 

California. —  Davis  v.  Pacific  Imp.  Co.,  118 
Cal.  45,  50  Pac.  7. 

Delaware. —  Smith  v.  May,  3  Pennew.  233, 
50  Atl.  59. 

Georgia. —  Parrott  v.  Baker,  82  Ga.  364,  9 
S.  E.  1068. 

/ZZmois.— Shields  v.  Bush,  189  111.  534,  59 
N.  E.  962,  82  Am.  St.  Rep.  474. 

Ma,ine. —  Egan  v.  Horrigan,  96  Me.  46,  51 
Atl.  246. 

jUichigan. —  Jackson  v.  Cleveland,  15  Mich. 
94,  90  Am.  Dec.  266. 

HouAli,  (Ja.rolina. —  Folk  v.  Varn,  9  Rich.  Eq. 
303;  Dawson  v.  Dawson,  Rice  Eq.  243. 

Tennessee. —  McEwen  r.  Troost,  1  Sneed 
186. 

As  to  registration  as  presumptive  evidence 
of  delivery,  it  is  not  error  for  ih(t  court  to 
rcfiiHf!  to  charge  the  jury  tlicrcdii  wIkmc  Iho 
(U'.cd  was  found  among  papers  of  Lhc  dce^'ased 
and  was  not  recorded  until  after  his  dcatli. 
I<;(|iiifal)h'  Mortg.  Co.  v.  Brown,  105  Ga.  474, 
30  S.  10.  687. 

Deeds    executed    without    the  grantee's 
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knowledge  were  left  for  record  but  were  not 
taken  from  tlie  grantor  and  given  the  grantee 
until  after  property  had  been  attached  by  the 
creditor,  and  it  was  held  that  no  delivery 
was  shown.  Knox  v.  Clark,  15  Colo.  App. 
356,  62  Pac.  334. 

Delivery  is  sufficiently  established  by  the- 
oath  of  a  subscribing  witness  before  the 
proper  magistrate  and  by  subsequent  regiS' 
tration.  Carver  v.  Jackson,  4  Pet.  (U.  S.)  i, 
7  L.  ed.  761. 

Recording  is  only  prima  facie  evidence  of 
delivery.  Fair  Haven  Marble,  etc.,  Co.  r, 
Owens,  09  Vt.  246,  37  Atl.  749. 

Registration  is  not  per  se  equivalent  to  a 
delivery.  Dawson  v.  Dawson,  Rice  Eq.  ( S.  C.) 
243. 

55.  Crabtree  v.  Crabtree,  159  111.  342,  42 
N.  E.  787;  Benson  v.  Hall,  150  111.  60,  .36 
N.  E.  947  { delivery  actually  made  on  the  day 
before  the  grantor's  death)  ;  Hill  v.  Hill,  110 
111.  242,  10  N.  E.  667 ;  Denzler  v.  Rieekhoff, 
97  Iowa  75,  66  N.  W.  147  ;  Hoffman  v.  Hoff- 
man, 81  Iowa  292,  46  N.  W.  1106.  But  com- 
pare Anderson  v.  Anderson,  126  Ind.  62.  24 
N.  E.  1036;  Barron  v.  Mercure,  (Mich.  1903) 
93  N.  W.  1071. 

There  is  a  present  delivery  to  the  gi-antee, 
where  the  grantor  executes  the  deed  to  her 
daughters  and  takes  back  a  life-lease  of  the 
premises,  and  some  months  later  the  grantor, 
with  one  of  her  daughters,  delivers  to  a  third 
party  the  deed  and  lease,  with  directions  to 
deliver  the  same  in  case  of  her  death  to  one 
of  the  daughters,  and  afterward  speaks  of  the 
deed  as  "  the  girls'  "  deed  and  occupies  the 
premises  imder  the  lease  till  her  death.  Mar- 
tin V.  Flaharty,  13  Mont.  96,  32  Pac.  287,  40 
Am.  St.  Rep.  415,  19  L.  R.  A.  242.  See  also 
Dver  V.  Skadan,  128  Mich.  348,  87  N.  W.  277. 

56.  Duer  v.  James,  42  Md.  492;  Griffis  v. 
Payne,  22  Tex.  Civ.  App.  519,  55  S.  W.  757. 

Where  evidence  in  connection  with  the 
grantor's  possession  is  insufficient  proof  of 
delivery  see  the  following  cases: 

A /«.?>'«)« a.— Goodlet  v.  Kelly,  74  Ala.  213. 

Georgia.- — -Maddox  v.  Gray,  75  Ga.  452. 

nUn'ois. —  Fouta  v.  Bell,  "172  111.  345,  F,0 
N.  E.  198;  Oliver  v.  Oliver,  149  111.  542,  36 
N.  E.  955 ;  Lancaster  v.  Blaney,  140  111.  203, 
29  N.  E.  870. 

Iowa. —  Reichert  v.  Wilhelm,  83  Iowa  510, 
50  N.  VV.  19. 

Maine. —  McGraw  V.  McGraw.  79  Mc.  257, 
9  Atl.  846. 

Miehiqan. —  Burnett  v.  Burnett,  40  Mich. 
361. 
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become  operative  a  delivery  is  proven,  although  the  instrument  was  left  in  the 
grantor's  possession.^''  So  the  fact  that  the  deed  is  in  the  grantee's  possession 
and  control ''^  is,  in  connection  with  evidence  showing  that  a  delivery  was  clearly 
intended,  sufficient  proof  of  its  delivery.''^ 

g.  Time  of  Delivery  or  Taking  Effect.  Although  a  deed  is  ordinarily 
presumed  to  have  been  delivered  at  the  date  of  its  execution,'"^  still  the  actual 
time  of  the  delivery  or  of  the  taking  effect  of  a  deed  may  be  sufficiently 


Mississippi. —  Woods  v.  Sturdevant,  38 
Miss.  68. 

North  Carolina. —  Baldwin  v.  Maultsby,  27 
N.  C.  505. 

South  Carolina. — Jackson  v.  Inabnit,  2  Hill 
Eq.  411. 

West  Virginia. —  Davis  v.  Ellis,  39  W.  Va. 
226,  19  S.  E.  399. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  626. 

Where  the  grantor  retains  possession  for 
some  time,  but  afterward  deposits  the  deed 
in  a  bank  subject  to  the  grantee's  orders,  and 
he  gives  the  grantor  written  authority  to  get 
it  and  such  writing  is  lost,  and  the  grantor 
demands  the  return  of  the  deeds,  which  the 
grantee  declines,  there  is  no  final  delivery. 
Martling  v.  Martling,  47  N.  J.  Eq.  122,  20 
Atl.  41. 

That  a  deed  was  found  among  papers  of  the 
deceased  grantor  is  no  evidence  of  non-deliv- 
ery, where  such  grantor,  after  making  the 
deed,  was  constituted  by  the  grantee  his  at- 
torney in  fact  to  manage  and  convey  the 
property  described  in  the  deed.  Gustin  v. 
Michelson,  55  Nebr.  22,  75  N.  W.  153. 

57.  Tyler  v.  Heall,  100  Mo.  313,  17  S.  W. 
319,  27  Am.  St.  Rep.  337. 

When  evidence  in  connection  with  the 
grantor's  possession  is  sufficient  proof  of  de- 
livery see  Snow  v.  Orleans,  126  Mass.  453; 
Moore  v.  Hazelton,  9  Allen  (Mass.)  102; 
Vought  V.  Vought,  50  N.  J.  Eq.  177,  27  Atl. 
489;  Bliss  v.  West,  58  Hun  (N.  Y.)  71,  11 
N.  Y.  Suppl.  374. 

58.  That  the  grantee's  possession  of  a  deed 
is  sufficient  evidence  of  delivery  see  Inman  v. 
Swearingen,  198  111.  437,  64  N.  E.  1112; 
Harshbarger  v.  Carroll,  163  111.  636,  45  N.  E. 
565  ( deed  was  also  recorded  and  there  was 
other  evidence  of  the  grantor's  recognition  of 
title)  ;  Furenes  v.  Eide,  109  Iowa  511,  80 
N.  W.  539,  77  Am.  St.  Rep.  545;  Burden  v. 
Burden,  10  N.  \.  App.  Div.  340,  41  N.  Y. 
Suppl.  948  (retention  of  deeds  was  coupled 
with  other  evidence  of  delivery)  ;  South  Port- 
land Land  Co.  v.  Munger,  36  Oreg.  457,  54 
Pac.  815,  60  Pac.  5  (deed  was  also  recorded 
and  the  grantee  dealt  with  the  property  as 
her  ovra ) . 

Grantee's  acts  inconsistent  with  a  claim  of 
title  will  preclude  the  finding  of  a  delivery, 
although  the  deed  was  in  his  possession.  Gal- 
hreath  v.  Galbreath,  (Tenn.  Ch.  App.  1900) 
64  S.  W.  361. 

If  possession  is  wrongfully  obtained  with- 
out the  grantor's  knowledge  and  the  deed 
placed  on  record  and  the  grantor  has  fre- 
quently demanded  that  the  deed  be  returned 
there  is  no  delivery.  Puckett  v.  Williams,  11 
Tex.  Civ.  App.  308,  32  S.  W.  364.    See  also 


Maratta  v.  Anderson,  172  111.  377,  50  N.  E. 
103. 

Mere  possession  by  the  heirs  of  a  mort- 
gagee of  an  ancient  deed,  releasing  the  equity 
of  redemption,  is  sufficient  evidence  of  a  de- 
livery. Mallory  v.  Aspinwall,  2  Day  (Conn.^ 
280. 

Production  on  a  trial  by  grantee's  attorney 

of  a  deed  is  sufficient  evidence  of  its  delivery 
to  justify  its  reception  in  evidence,  without 
further  proof  of  delivery.  Branson  v.  Caru- 
thers,  49  Cal.  374. 

Where  the  grantee's  possession  is  alleged 
to  be  fraudulent  and  the  facts  are  distinctly 
averred,  showing  non-delivery,  the  complain- 
ant is  not  required  to  increase  tlie  weight  of 
his  evidence  to  overcome  the  answer  which 
contains  no  positive  denial  of  the  facts  so 
charged.  Benson  v.  Woolverton,  15  N.  J.  Eq. 
158. 

59.  McGrath  v.  Hyde,  (Cal.  1889)  21  Pac. 
948  (evidence  here  was,  however,  conflicting 
upon  the  point  whether  the  grantee  took  pos- 
session of  the  deed  or  the  grantor  for  her)  ; 
Shields  v.  Bush,  189  111.  534,  59  N.  E.  962, 
82  Am.  St.  Rep.  474 ;  Allen  v.  De  Groodt,  105 
Mo.  442,  16  S.  W.  494,  1049;  Strough  v. 
Wilder,  119  N.  Y.  530,  23  N.  E.  1057,  7 
L.  R.  A.  555  [affirming  49  Hun  405,  3  N.  Y. 
Suppl.  507] ;  Smith  v.  Cole,  109  N.  Y.  436,  17 
N.  E.  356  [affirming  39  Hun  248]  ;  Dietz  V. 
Farish,  44  N.  Y.  Super.  Ct.  190  [affirming 
53  How.  Pr.  217,  and  affirmed  in  79  N.  Y. 
520].  But  see  Foley  v.  McNamara,  93  Iowa 
707,  62  N.  W.  26;  Clayton  v.  Liverman, 
20  N.  C.  379;  Cross  v.  Barnett,  65  Wis.  431, 
27  N.  W.  165. 

Rule  is  held  to  apply  even  though  the 
grantor  testifies  that  he  never  delivered  and 
did  not  intend  to  deliver  the  deed  to  the 
grantee.  Robinson  v.  Robinson,  116  111.  250, 
6  N.  E.  118. 

Where  the  grantee  promised  the  grantor  in 
writing  to  return  a  deed  on  demand,  or  to 
pay  him  the  consideration  named  therein,  and 
also  acknowledged  in  said  writing  the  receipt 
of  the  deed,  it  was  held,  no  demand  for  re- 
turn having  been  made,  that  the  title  to  the 
estate  vested  in  the  grantee.  Howe  v.  Dew- 
ing, 2  Grav  (Mass.)  476. 

60.  Gordon  v.  San  Diego,  108  Cal.  264,  41 
Pac.  301;  Benson  v.  Woolverton,  15  N.  J.  Eq. 
158. 

The  attestation  clause  is  not  conclusive 

as  to  the  date  of  delivery.  Barry  v.  Hoff  man, 
6  Md.  78. 

Where  it  is  shown  that  a  deed  is  antedated, 

the  date  furnishes  no  indication  of  the  time 
of  the  actual  execution  and  delivery.  Costi- 
gan  V.  Gould,  5  Den.  (N.  Y.)  290. 
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proven"  by  testimony  of  a  single  witness®  or  of  tlio  grantor/'^  and  if  the 
evidence  shows  tliat  deeds  were  intended  to  have  a  present  effect  it  will  be 
80  held.'"' 

h.  Question  For  Court  or  Jury.  What  anionnts  to  a  final  delivery  and  arjcept- 
ance  of  a  deed  is  a  question  of  law,"*"  as  is  also  the  weight  of  uncorroborated  evi- 
dence.*'^ But  whether  facts  exist  which  constitute  a  delivei-y  is  a  question  for  the 
jury,"  to  be  determined,  under  a  proper  charge  of  the  court,"**  from  all  the  evi- 
dence on  that  point,"'-*  where  there  is  conflicting  testimony.™  Tlie  rule  applies  to 
acceptance  ''^  or  dissent  of  the  grantee,"^  and  likewise  to  the  question  of  the  time 
of  delivery.'''^ 

i.  Disputable  Presumptions.  Certain  presumptions  as  to  the  delivery  of  a 
deed  are  disputable  and  may  be  overcome  by  relevant  and  admissible  evidence, 
but  the  sufficiency  of  such  evidence  is,  however,  peculiar  to  the  particular  case 
in  which  it  is  given,  or  the  particular  purpose  for  which  it  is  offered.  This 
general  rule  applies  to  presumptions  arising  from  possession  of  the  deed;"^  as 
to  the  time  of  delivery  ;  from  the  word  "delivered"  in  the  certificate  of 
acknowledgment;™  from  acknowledgment,  acceptance,  and  registration;''  or 


61.  WHiere  the  weight  of  evidence  shows 
that  a  deed  was  not  delivered  until  a  certain 
date,  such  date  will  be  that  of  delivery. 
Huntlev  v.  San  Francisco  Sav.  Union,  130 
Cal.  46",  62  Pae.  255. 

62.  Treadwell  v.  Reynolds,  47  Cal.  171. 

63.  Tallman  r.  Cooke,  39  Iowa  402.  See 
Whiteside  r.  Watkins,  (Tenn.  Ch.  App.  1900) 
58  S.  W.  1107. 

Grantor's  testimony  is  prima  facie  evidence 
that  the  time  of  delivery  preceded  suit,  where 
a  deed  was  delivered  in  one  town  on  the  same 
dav  that  suit  was  brought  in  another.  Lake 
Erie,  etc.,  R.  Co.  v.  Whitham,  155  111.  514, 
40  N.  E.  1014,  46  Am.  St.  Rep.  355,  28 
L.  R.  K.  612. 

64.  Nichols  v.  Nichols,  94  Mich.  569,  54 
N.  W.  292. 

It  is  a  decisive  circumstance  in  favor  of 
immediate  vesting,  where  the  enjoyment  of 
the  gift  over  is  postponed  to  accommodate 
the  estate  or  to  meet  a  burden  first  imposed, 
and  not  chiefly  on  account  of  the  character 
of  the  donee.  Bower's  Estate,  11  Phila. 
(Pa.)  620. 

65.  Earle  r.  Earle,  20  N.  J.  L,  347.  See 
also  Robbins  v.  Spencer,  121  Ind.  594,  22 
N-  E.  660;  Galbraith  f.  Zimmerman,  100  Pa. 
St.  374. 

66.  Blaesi  v.  Blaesi,  14  N.  Y.  Civ.  Proe. 
216. 

67.  Alabama. —  Gregory  v.  Walker,  38  Ala. 
26;  Gamble  v.  Gamble,  11  Ala.  966. 

Indiana. —  Dearmond  r.  Dearmond,  10  Ind. 
191. 

Muri/laud. —  Barry  v.  Hoffman,  6  Md.  78. 

Miciii(/(iii. —  Fenton  v.  Miller,  94  Mich.  204, 
63  N.  \\'.  957. 

New  Jersey. —  Hunt  V.  Swayze,  55  N.  J.  L. 
33,  25  Atl.  850;  Earle  v.  Earle,  20  N.  J.  L. 
347. 

North  Carolina. —  Whitman  r.  Shingleton, 
108  N.  C.  193,  12  S.  E.  1027;  Floyd  r.  Taylor, 
34  N.  C.  47. 

J'einisi/limnia. —  Lutes  v.  Heed,  138  Vti.  St. 
191,  20  Atl.  943;  (Jalbraith  r.  Ziimncrman, 
100  J'a.  St.  374;  Harden  v.  llavn,  14  Pa.  St. 
«1;  Leshcr  r.  Lovan,  2  Dall.  96,  1  L.  cd.  305. 
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TeMS.— Huff  V.  Crawford,  89  Tex.  214,  34 
S.  W.  006;  Towery  v.  Henderson,  60  Tex. 
291. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  633. 

Where  delivery  can  only  be  inferred  fiom 
the  facts  the  question  is  one  for  the  jui-^'. 
Roll  r.  Rea,  50  N.  .J.  L.  264,  12  Atl.  905. 

Whether  the  grantor  deposited  the  deeds 
with  a  third  person  to  be  delivered  at  his  de- 
cease, without  reserving  any  control  over  it 
during  his  life,  and  the  grantor's  intention, 
are  for  the  jury.  Parker  c.  Dustin,  22  N.  H. 
424. 

68.  Gregory  v.  Walker,  38  Ala.  26;  Earle 
V.  Earle,  20  N.  J.  L.  347. 

69.  Fenton  v.  Miller,  94  Mich.  204,  53  N.  W. 
957. 

Sufficiency  of  rebutting  evidence  is  for  the 
jury.  Kendriek  v.  Dellinger,  117  N.  C.  491, 
23  S.  E.  438. 

70.  Jones  v.  Swayze,  42  N.  J.  L.  279;  Mil- 
ler z.  Eshleman,  (Pa.  1886)  6  Atl.  895. 

71.  Earle  v.  Earle,  20  N.  J.  L.  347. 

72.  Treadwell  v.  Bulkley,  4  Day  (Conn.) 
395,  4  Am.  Dec.  225. 

73.  Hunt  v.  Swayze,  55  N.  J.  L.  33,  25  Atl. 
850. 

74.  Blair  v.  Howell,  68  Iowa  619,  28  X.  W. 
199;  Vreeland  r.  Vixeland,  48  N.  J.  Eq.  56, 
21  Atl.  627;  Benson  v.  Woolverton,  15  N.  J. 
Eq.  158;  Hoffman  v.  Hoffman,  0  N.  Y.  App. 
Div.  84,  39  N.  Y.  Suppl.  494;  Stanlev  i: 
Sehwalbv,  102  U.  S.  255,  16  S.  Ct.  754,  40 
L.  ed.  900. 

75.  Gordon  i-.  San  Diego,  108  Cal.  264,  41 
Pac.  301;  Moody  v.  Hamilton,  22  Fla.  298; 
Flynn  c.  Flynn,'(N.  J.  Ch.  1895)  31  Atl.  30: 
Van  Rensselaer  f.  Vickerv,  3  Lans.  (N.  Y.) 
57. 

Oral  evidence  inherently  inconsistent  and 

uiiicaHonahio  is  insulficient  to  overcome  pre- 
suin|)tion  of  delivery  on  day  of  date.  Schwei- 
gel  r.  L.  A.  Shakman  Co.,"  78  Minn.  142.  80 
N.  W.  871,  81  N.  W.  529. 

76.  Union  Mut.  i...  Ins.  Co.  V.  Campbell,  95 
111.  267,  35  Am.  Rep.  166. 

77.  Skillman  v.  Hamilton,  1  Bush  (Ky.) 
248. 
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recording ;  and  to  presumptions  arising  as  to  delivery  of  a  deed  to  tlie  grantee 
generally.'" 

3.  Consideration.  In  case  of  conflicting  evidence  as  to  tlie  consideration  the 
parties'  written  agreement  will  be  the  most  reliable  evidence.^'*  The  instrument 
may,  however,  be  aided  by  circumstances  surrounding  the  transaction,^^  and  if  the 
evidence  is  insufficient  to  prove  a  consideration  none  will  be  found.^^  The 
amount  named  in  the  deed  is  also  prima  facie  evidence  of  the  sum  agreed  to  be 
paid.^^  If  the  evidence  is  sufficient  to  require  the  submission  of  the  issue  of  the 
true  consideration  paid  and  the  court  fails  to  do  so  the  judgment  will  be 
reversed.^* 

4,  Validity  and  Invalidity  —  a.  In  General.  A  deed  may  be  set  aside  upon 
sufficient  proof  of  its  in  validity. It  has  also  been  determined  that  proof  of  gross 


78.  Union  Mut.  L.  Ins.  Co.  r.  Campbell,  95 
III.  267,  3,5  Am.  Rep.  106;  Chick  v.  Sisson,  95 
Mich.  412,  54  N.  W.  895;  Knolls  v.  Barnbart, 
71  N.  Y.  474;  Van  Valen  v.  Schemerhorn, 
22  How.  Pr.  (N.  Y.)  416;  Boardman  v.  Dean, 
.S4  Pa,  St.  252. 

79.  Maine. —  Egan  v.  Horrigan,  96  Me.  46, 
51  Atl.  246,  nothing  in  evidence  to  repel 
presumption. 

Minnesota. —  Hatha^Yay  r.  Cass,  84  Minn. 
192,  87  N.  W.  610,  held  not  conclusively  over- 
come. 

Mississippi. —  Saffold  v.  Home,  72  Miss. 
470,  18  So.  433,  held  that  evidence  was  in- 
sufficient to  overcome. 

North  Carolina. —  Williams  v.  Springs,  29 
N.  C.  384,  held  not  rebutted. 

Peansylcania. —  Cunimings  v.  Glass,  162 
Pa.  St.  241,  29  Atl.  848,  evidence  held  to  show 
that  acts  were  as  consistent  with  a  gift  as 
Avith  ownership. 

United  States. —  Buckley  v.  Carlton,  4  Fed. 
Cas.  No.  2,093,  6  McLean  125. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  634. 

Burden  is  on  the  party  seeking  to  overcome 
presumption  of  delivery  from  possession. 
Shoptaw  r.  Ridgway,  60  S.  W.  723,  22  Ky. 
L.  Rep.  1495. 

Insufficiency  of  evidence  to  prove  non-de- 
livery see  Estes  r.  German  Nat.  Bank,  62 
Ark.  7,  34  S.  W.  85;  Corker  v.  Corker,  95 
Cal.  308,  30  Pac.  541 ;  Messelbaek  v.  Norman, 
46  Hun  (N.  Y.)  414. 

80.  Carr  i".  Hobbs,  11  Md.  285.  See  also 
Atkins  r.  Hulse,  62  Mo.  577. 

If  a  recital  in  a  deed  recognizes  services  as 
part  at  least  of  the  consideration,  they  con- 
stitute a  good  consideration,  and  it  is  un- 
necessary that  there  should  have  been  an 
original  contract  to  compensate  for  such  ser- 
vices. Doran  v.  McConlogue,  150  Pa.  St.  98, 
24  Atl.  357. 

Receipt  in  the  body  of  a  deed  or  at  the 
foot  of  it  is  sufficient  evidence  to  give  effect 
to  conveyance  as  against  the  vendor ;  but  it 
is  no  evidence  to  extinguish  the  title  of  a 
third  person  on  the  ground  that  the  vendee 
is  a  purchaser  without  notice  of  such  third 
person's  right.  Coxe  v.  Sartwell,  21  Pa.  St. 
480. 

81.  Tichv  r.  Simicek,  (Nebr.  1903)  95 
N.  W.  629";  Stringfellow  v.  Hanson,  25  Utah 
480,  71  Pac.  1052. 

A  promise  which  is  not  a  mere  gratuitous 
declaration  may  upon  the  evidence  be  re- 


garded as  the  consideration  of  a  deed.  Sulli- 
van V.  Lear,  23  Fla.  463,  2  So.  846,  11  Am. 
St.  Rep,  388, 

Grantee's  reception  of  a  deed  containing  a 
promise  to  furnish  maintenance  is  sufficient 
proof  of  the  promise.  Maker  r.  IMaker,  74 
Me.  104. 

If  a  deed  is  informally  executed,  but  ex- 
presses a  mere  nominal  consideration,  and 
there  is  evidence  of  an  agreement  for  a  sub- 
sequent valuable  consideration,  which  lias 
been  performed  in  good  faith  by  the  grantee, 
it  will  be  upheld  in  equity  as  against  an  heir 
of  the  grantor.  Young  v.  Young,  27  S.  C. 
201,  3  S.  E.  202. 

The  consideration  or  price  paid  for  the 
land,  coupled  with  the  terms  of  the  deed 
and  other  surrounding  circumstances,  may 
constitute  a  test  whether  the  land  or  the  title 
was  purchased.  Carleton  v.  Lombardi,  81 
Tex.  355,  16  S.  W.  1081. 

82.  Bigelow  v.  Brewer,  29  Wash.  670,  70 
Pac.  129.  Compare  Monticelli  v.  Mever,  193 
Pa.  St.  545,  44  Atl.  562. 

Jury  may  presume  a  legal  consideration 
from  proven  circumstances  without  any  di- 
rect evidence,  under  an  expressed  considera- 
tion in  the  Avords  "  for  good  consideration  me 
thereunto  moving."  Stevens  v.  Griffith,  3  Vt. 
448. 

83.  Burkholder  v.  Henderson,  78  Mo.  App. 
287.  See  Thomas  r.  Frank,  16  Mont.  297,  40 
Pac.  762. 

If  the  consideration  in  a  deed  is  the  only 
one  consistent  with  all  the  attendant  circum- 
stances, while  the  additional  consideration 
claimed  by  the  grantors  is  nearly  twice  as 
much  as  the  property  with  a  perfect  title  is 
Vi^orth,  the  grantee's  claim  will  prevail  over 
that  of  the  grantor.  Roe  r.  Cainfax,  12  Ky. 
L.  Rep.  469. 

84.  Sachse  v.  Loeb,  (Tex.  Civ.  App.  1902) 
69  S.  W.  460. 

85.  Evidence  sufficient  to  justify  setting 
aside  a  deed  as  invalid  see  Boswell  r.  Patrick, 
92  Ga.  417,  17  S.  E.  633;  Sayer  v.  Devore, 
99  Mo.  437,  13  S.  W.  201;  Beckett  v.  Heston, 
49  N.  J.  Eq.  510,  23  Atl.  1014;  Reilly  v. 
Reilly,  63  N.  Y.  App.  Div.  169,  71  N.  Y. 
Suppl.  287. 

Evidence  not  sufficient  to  show  invalidity 
see  the  following  cases: 

Illinois. —  Willemin  v.  Dunn,  93  111.  511; 
Whitman  r.  Heneberry,  73  111.  109. 

Kentucky.— Gatewood  v.  Long,  21  S.  W. 
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inadequacy  of  consideration  may  justify  the  court  in  sotting  aside  a  deed  as 
between  the  parties.™ 

b.  Capacity  and  Incapacity.  Proof  of  want  of  capacity  of  the  grantor  to 
execute  a  deed  is  sufficient  ground  for  setting  it  aside.*^  Tlie  condition  of  mind 
sliould  be  determined  by  tlie  testimony  in  regard  to  it  at  and  about  tlie  time  the 
deed  was  executed  in  preference  to  the  testimony  as  to  the  condition  at  previous 


537,  14  Ky.  L.  Rep.  774;  Conner  v.  Garrard, 
19  S.  W.  920,  14  Ky.  L.  Rep.  214. 

Mississipjn. —  Neblett  v.  Neblett,  70  Miss. 
572,  12  So.  598. 

Nebraska. —  Thams  v.  Sharp,  49  Nebr.  237, 
68  N.  W.  474. 

Pennsylvania. —  Simon  v.  Simon,  163  Pa. 
St.  292,  29  Atl.  057. 

Virginia.— Tune  V.  Fallin,  87  Va.  410,  12 
S.  E.  750. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  637  et  seq. 

Evidence  sufficient  to  show  mistake  see 
Nixon  V.  Harmon,  17  Colo.  276,  29  Pae.  808; 
St.  Clair  v.  Marquell,  (Ind.  Sup.  1903)  67 
N.  E.  693;  Keenan  v.  Bird,  60  Hun  (N.  Y.) 
175,  14  N.  Y.  Suppl.  457;  Mills  v.  Mills,  8 
N.  Y.  Suppl.  811. 

Evidence  insufficient  to  show  mistake  see 
the  following  cases : 

Iowa. —  Buck  V.  Holt,  74  Iowa  294,  37 
N.  W.  377. 

Missouri. —  Tombs  v.  Tucker,  6  Mo.  16. 

Oregon. —  Bingham  v.  Salene,  15  Oreg.  208, 
14  Pae.  523,  3  Am.  St.  Rep.  152. 

Texas. —  Carpenter  v.  Hannig,  ( Civ.  App. 
1896)  34  S.  W.  774. 

West  Virginia. —  Pennybacker  V.  Laidley, 
33  W.  Va.  624,  11  S.  E.  39. 

Wisconsin. — -  Nau  v.  Brunette,  79  Wis.  664, 
48  N.  W.  649. 

See  10  Cent.  Dig.  tit.  "  Deeds,"  §  643. 

A  legal  title  will  not,  however,  ordinarily 
be  overturned  by  the  cancellation  of  a  deed 
on  the  testimony  of  a  single  witness,  in  the 
absence  of  corroborating  circumstances,  where 
he  is  positively  contradicted  by  the  testimony 
of  another,  even  though  the  latter  be  a  party 
to  the  suit.    Epps  v.  Dickerson,  35  Iowa  301. 

Where  a  deed  is  objected  to  on  the  ground 
that  the  husband  did  not  join  in  it,  a  mere 
recital  in  the  will  of  the  father  of  such 
grantor  describing  his  daughter  as  the  wife 
of  a  certain  person  is  not  sufficient  proof  of 
a  such  daughter's  coverture  as  against  one 
claiming  under  a  deed  of  land  given  by  her 
alone.  Christie  v.  Gage,  2  Thomps.  &  C. 
(N.  Y.)  344. 

86.  Galbraith  v.  McLaughlin,  91  Iowa  399, 

59  N.  W.  338. 

87.  Evidence  sufficient  to  show  incapacity 
see  tlie  following  cases: 

Alabama.— Ryan  v.  Price,  106  Ala.  584,  17 
So.  734. 

Illinois. —  Ring  v.  Lawless,   190  111.  520, 

60  N.  K.  881. 

fiididna. —  Freed  v.  Brown,  55  Ind.  310. 
Ken  lucky. —  Clark  v.   Roberts,   7   Ky.  L. 
Rep.  591. 

Michir/an. —  Peters  r.  Potors,  101  Mich. 
291,  50'N.  W.  609;  Wortliiiigton  p.  Miijor, 
94  Mic^ii.  325,  54  N.  W.  303;  Sjjonablc  v.  Han- 
son, 87  Mich.  204,  49  N.  W.  644. 
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Missouri. —  Boggess  v.  Boggess,  127  Mo. 
305,  29  S.  W.  1018. 

New  Jersey. —  Yard  v.  Yard,  27  N.  J.  Eq. 
114;  Clark  V.  Kirkpatrick,  (Ch.  1888)  16 
Atl.  .309. 

Ohio. —  Gerke  v.  Gerke,  8  Ohio  Dec.  (Re- 
print) 249,  6  Cine.  L.  Bui.  691. 

Wisconsin. —  Henrizi  v.  Kehr,  90  Wis.  344, 

63  N.  W.  285. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  642. 

Evidence  insufficient  to  show  incapacity  see 
the  following  cases: 

California. —  Schurr  v.  Rodenback,  133  Cal, 
85,  65  Pac.  298;  Springer  v.  Springer,  (1901) 

64  Pac.  470;  Soberanes  v.  Soberanes,  106  Cal. 
1,  89  Pac.  39,  527. 

District  of  Columbia. —  Nailor  v.  Nailor,  5 
Mackey  93. 

/ninois.— Phelan  v.  Hyland,  197  111.  395, 
64  N.  E.  360;  Guild  v.  Warne,  149  HI.  105, 
36  N.  E.  635;  West  v.  Douglas,  145  111.  164, 
34  N.  E.  141. 

loioa. —  Reeves  v.  Howard,  118  Iowa  121, 
91  N.  W.  896;  Mallow  r.  Walker,  115  Iowa 
238,  88  N.  W.  452,  91  Am.  St.  Rep.  158; 
Schneitter  v.  Carman,  98  Iowa  270,  67  X.  W. 
249;  Caldwell  v.  Finch,  96  Iowa  698,  65 
N.  W.  994;  Davis  v.  Latta,  94  Iowa  727,  62 
N.  W.  17;  Brockway  v.  Harrington,  82  Iowa 
23,  47  N.  W.  1013. 

Kentucky. —  Duncan  r.  Mason,  20  S.  W. 
252,  14  Ky.  L.  Rep.  318;  Adair  v.  Cook,  5 
S.  W.  412,  9  Ky.  L.  Rep.  455. 

Michigan. — Allen  v.  Snyder,  100  Mich.  290, 
58  N.  W.  997,  59  N.  W.  653 ;  Lynch  v.  Doran, 
95  Mich.  39.5,  54  N.  W.  882 :  Arnold  v.  Whit- 
comb,  83  Mich.  19,  46  N.  W.  1029. 

Minnesota. —  Trimbo  v.  Trimbo,  47  Minn. 
389,  50  N.  W.  350. 

Missouri. —  Fitzpatrick  v.  Weber,  ( Sup. 
1902)  68  S.  W.  913;  Studybaker  v.  Cofield, 
159  Mo.  596,  61  S.  W.  246;  Keithley  v.  Keith- 
ley,  85  Mo.  217. 

Neio  Jersey. —  Earle  v.  Norfolk,  etc..  Ho- 
siery Co.,  36  N.  J.  Eq.  188. 

New  Yorfc.— Paine  r.  Aldrich.  133  N.  Y. 
544,  30  N.  E.  725  [affirming  60  Hun  578,  14 
N.  Y.  Suppl.  538]. 

Pennsylvania. — Doran  v.  McConologue,  150 
Pa.  St.  98,  24  Atl.  357 ;  Elcessor  v.  Elcessor, 
140  Pa.  St.  350,  23  Atl.  230. 

South  Z)oA:o<o.— Apland  v.  Pott,  (1902)  92 
N.  W.  19. 

Tennessee. —  Ridley  v.  Chrisman,  (Ch.  App. 
1001)  62  S.  W.  601. 

Virginia. —  Porter  r.  Porter,  89  Va.  118,  15 
S.  10."  500;  Morrison  Morrison,  27  Gratt. 
190;  r.cvcrlcv      \\'aldcii,  20  Gratt.  147. 

Wcsl  l  iz-ynnrt.— Hale  r.  Cole,  31  W.  Va. 
57(i,  S  S.  V,'.  r.KI. 
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titnes.^^  And  if  a  person  is  legally  compos  mentis  evidence  that  lie  is  of  weak 
understanding  is  not  sufficient  to  overturn  the  deed  in  the  absence  of  fraud.**' 
Nor  is  the  old  age  of  the  grantor  of  itself  sufficient  evidence  of  incapacity;*' 
nor  is  mere  physical  infirmity,'^  although  accompanied  by  some  weakness  of 
mind.^^  But  the  unreasonableness  or  injustice  of  the  transaction  may  be  such  as 
to  show  want  of  capacity.'^  So  inadequacy  of  price,  although  insufficient  of  itself 
to  justify  setting  aside  a  deed,  is  a  circumstance  to  be  considered  as  bearing  on 
this  question.'^  A  disposition,  however,  of  property  by  a  deed  in  accordance 
with  previous  intentions  tends  to  show  capacity .^^  Again  the  evidence  of  an 
officer  taking  the  acknowledgment  to  a  deed  or  of  witnesses  present  at  tlie  time 
of  its  execution  is  entitled  to  peculiar  weight  in  considering  the  grantor's 
competency.'^ 

c.  Undue  Influence.  A  conveyance  will  not  be  set  aside  on  the  ground  of 
undue  influence,  unless  it  clearly  appears  from  the  evidence  that  the  instrument 
would  not  have  been  executed  had  not  such  influence  been  exerted.'^ 


is  ground  for  setting  aside  a  deed.  Pike  v. 
Pike,  104  Ala.  642,  16  So.  689;  Fisher  v. 
Fisher,  5  Silv.  Supreme  (N.  Y.)  459,  9  N.  Y. 
Suppl.  4. 

Evidence  insufficient  to  show  insanity  see 
the  following  cases : 

/ZZinois.— West  V.  Douglas,  145  111.  164,  34 
N.  E.  141. 

Louisiana. —  Vanosdel  v.  Hyce,  46  La.  Ann. 
387,  15  So.  19. 

Missov7-i. —  Cutler  v.  Zollinger,  117  Mo.  92, 
22  S.  W.  895. 

Nebraska. —  De  Witt  v.  Mattison,  26  Nebr. 
655,  42  N.  W.  742. 

New  Jersey. —  Wilkinson  v.  Sherman,  45 
N.  J.  Eq.  413,  18  Atl.  228. 

New  York. —  Hasbrouck  v.  Young,  15  N.  Y. 
Suppl.  919. 

Virginia. —  Cropp  v.  Cropp,  88  Va.  753,  14 
S.  E.  529. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  639. 

Evidence  of  intoxication  insufficient  to  jus- 
tify setting  aside  a  deed  see  Oakley  v.  Shellev, 
129  Ala.  467,  29  So.  385 ;  McGowan  v.  Brooks, 
(Miss.  1894)  16  So.  436;  Freeman  v.  Staats, 
8  N.  J.  Eq.  814,  9  N.  J.  Eq.  816. 

Although  a  person  when  intoxicated  may 
be  incompetent  to  execute  a  deed,  yet  if  it 
appears  that  when  sober  he  had  sufficient  ca- 
pacity, it  must  be  shown  that  the  deed  was 
executed  when  he  was  not  sober.  Conley  v. 
Nailor,  118  U.  S.  127,  6  S.  Ct.  1001,  30  L.  ed. 
112. 

88.  Exum  V.  Canty,  34  Miss.  533;  Buckey 
V.  Buckey,  38  W.  Va.  168,  18  S.  E.  383. 

Where  undue  influence  and  incapacity  to 

contract  is  alleged,  the  evidence  should  be  not 
merely  as  to  the  condition  of  the  grantor's 
health  and  mind  at  the  time  of  the  making 
of  the  contract,  without  reference  to  what  it 
was  when  it  was  consummated  by  a  convey- 
ance, but  the  inquiry  should  be  as  to  the 
condition  from  the  inception  of  the  transac- 
tion to  its  termination.  Frizzell  v.  Reed,  77 
Ga.  724. 

89.  Hill  r.  Nash,  41  Me.  585,  66  Am.  Dec. 
266.  See  also  Hovey  v.  Chase,  52  Me.  304, 
83  Am.  Dee.  514;  Albrecht  v.  Albrecht.  44 
Minn.  70,  46  N.  W.  145;  Buckey  v.  Buckey, 
38  W.  Va.  168,  18  S.  E.  383. 
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90.  Waterman  v.  Higgins,  28  Fla.  660,  10 
So.  97;  Francis  v.  Wilkinson,  147  111.  370, 
35  N.  E.  150;  Stringfellow  v.  Hanson,  25 
Utah  480,  71  Pac.  1052;  Chadd  v.  Moser,  25 
Utah  369,  71  Pac.  870;  Buckey  f.  Buckey,  38 
W.  Va.  168,  18  S.  E.  383. 

A  less  degree  of  proof,  however,  is  required 
to  establish  mental  incapacity  and  undue  in- 
fluence in  the  case  of  a  feeble  man  of  old 
age  than  in  the  case  of  a  younger  man. 
Smith  V.  Smith,  60  Wis.  329,  19  N.  W.  47. 

91.  Pennington  r.  Stanton,  125  Mo.  658, 
28  S.  W.  1067 ;  Mann  v.  Keene  Guaranty  Sav. 
Bank,  86  Fed.  51,  29  C.  C.  A.  547.  See  also 
Chadd  V.  Moser,  25  Utah  369,  71  Pac.  870. 

92.  Peabody  v.  Kendall,  145  111.  519,  32 
N.  E.  674 ;  Albrecht  v.  Albrecht,  44  Minn.  70, 
46  N.  W.  145. 

93.  Bussev  v.  Gross,  7  S.  W.  150,  9  Ky.  L. 
Rep.  843;  Efemphill  v.  Holford,  88  Mich.  293. 
50  N.  W.  300.  See  also  Pike  v.  Pike,  104 
Ala.  642,  16  So.  689. 

94.  Berry  v.  Hall,  105  N.  C.  154,  10  S.  E. 
903. 

95.  Exum  V.  Canty,  34  Miss.  533.  See  also 
Freeman  v.  Staats,  8  N.  J.  Eq.  814,  9  N.  J. 
Eq.  816. 

96.  Buckey  v.  Buckey,  38  W.  Va.  168,  18 
S.  E.  383.  See  also  Delaplain  r.  Grubb,  44 
W.  Va.  612,  30  S.  E.  201,  67  Am.  St.  Rep. 
788. 

97.  Biglow  V.  Leabo,  8  Oreg.  147.  See  also 
Deaton  v.  Munroe,  57  N.  C.  39. 

Evidence  sufficient  to  show  undue  influence 
see  the  following  eases : 

Alabama. —  Harraway  r.  Harraway,  136 
Ala.  499,  34  So.  836;  Adair  v.  Craig,  135 
Ala.  332,  33  So.  902. 

Illinois. —  Peabody  v.  Kendall,  145  111. 
519,  32  N.  E.  674;  Rockafellow  i:  Newcomb, 
57  111.  186. 

lotva. —  Miller  v.  Muirfield,  79  Iowa  64,  44 
N.  W.  540. 

Kentucky. —  Musick  v.  Fisher,  96  Ky.  15, 
27  S.  W.  812,  16  Ky.  L.  Rep.  277. 

Maryland. —  Zimmerman  r.  Bitner,  79  Md. 
115;  28  Atl.  820;  Whitridge  v.  Whitridge,  76 
Md.  54,  24  Atl.  645. 

Michigan. —  Smith  v.  Cuddy,  96  Mich.  562, 
56  N.  W.  89;  Worthington  v.  Major,  94  Mich. 
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d.  Duress.    In  order  that  a  deed  may  be  set  aside  on  the  ground  tliat  it  wae 

executed  under  duress  the  proof  thereof  sliould  bo  of  the  clearest  and  most  satis- 
factory character.^'' 

e.  Fraud  and  Misrepresentation.  A  deed  will  not  be  set  aside  on  the  ground 
of  fraud  unless  such  fniud  is  clearly  proved.''''    So  there  must  be  clear  and  satis- 


325,  54  N.  W.  303;  Seelc-y  v.  Price,  14  Mich. 
541. 

Missouri. —  Ennis  v.  Burnham,  159  Mo. 
494,  60  S.  W.  110.3. 

Nebraska. —  Staley  v.  Housel,  35  Nebr.  ICO, 
52  N.  W.  888 ;  Kithcart  v.  Larimore,  34  Nebr. 
273,  51  N.  W.  708;  Hansen  d.  Berthelsen,  19 
Neb-r.  433,  27  N.  W.  423;  Tichy  v.  Simieek, 
(1903)  95  N.  W.  629. 

Neiv  Jersey. —  Mott  v.  Mott,  49  N.  J.  Eq. 
192,  22  Atl.  997;  Morton  v.  Morton,  (Ch. 
1887)  8  Atl.  807. 

Neio  York. —  Green  v.  E-oworth,  113  N.  Y. 
462,  21  N.  E.  165. 

OJiio. —  Gerke  v.  Gerke,  8  Ohio  Dec.  ( Re- 
print) 249,  6  Cine.  L.  Bui.  691. 

Utah. —  Stringfellow  v.  Hanson,  25  Utah 
480,  71  Pae.  1052;  Chadd  v.  Moser,  25  Utah 
369,  71  Pac.  870. 

Virgiiiia. —  Fishburne  V.  Eerguson,  84  Va. 
87,  4  S.  E.  575. 

Wisconsin. —  Konrad  v.  Zinimermann,  79 
Wis.  306,  48  N.  W.  368;  Watkins  r.  Brant, 
46  Wis.  419,  1  N.  W.  82 ;  Bogie  v.  Bogie,  37 
Wis.  373. 

See  16  Cent.  Dig.  tit.  "Deeds,"  §  641. 

Evidence  insufficient  to  show  undue  influ- 
ence see  the  following  cases: 

District  of  Columbia. —  Nailor  v.  Nailor, 
5  Mackey  93. 

Illinois. —  Huffman  r.  Sharer,  191  111.  79, 
60  N.  E.  866. 

Iowa. —  Reeves  v.  Howard,  118  Iowa  121, 
91  N.  W.  896;  Davis  v.  Miller,  98  Iowa 
516,  67  N.  W.  387;  Davis  v.  Latta,  94 
Iowa  727,  62  N.  W.  17;  Lewis  f.  Arbuckle, 
85  Iowa  335,  52  N.  W.  237,  16  L.  R.  A.  677 ; 
Brockwav  c.  Harrington,  82  Iowa  23,  47  N.  W. 
1013. 

Maine.—  Metcalf  v.  Metcalf,  85  Me.  473,  27 
Atl.  457. 

Michiqan. — Allen  r.  Snyder,  100  Mich.  290, 
58  N.  W.  997,  59  N.  W.  653;  Brennan  v. 
Zehner,  97  Mich.  98,  56  N.  W.  231;  Stewart 
V.  Curtis,  85  Mich.  496,  48  N.  W.  872  ;  Camp- 
bell r.  Campbell,  75  Mich.  53,  42  N.  W.  670. 

Missouri. —  Fitzpatrick  v.  Weber,  168  Mo. 
502,  (;8  S.  W.  913;  Studybaker  v.  Cofield,  159 
iMo.  590,  61  K.  W.  240;  Hamilton  v.  Arm- 
strong, 120  Mo.  597,  25  S.  W.  545;  Ravens 

Nail,  110  Mo.  410,  10  S.  W.  823.  And  see 
Ryan  r.  Ryan,  174  Mo.  279,  73  S.  W.  494. 

iVeio  Jersey. —  Earle  v.  Norfolk,  etc..  Ho- 
siery Co.,  30  N.  J.  Va\.  188.  And  sec  Colling 
V.  Toppin,  (Ch.  1903)  55  Atl.  124. 

l^oulh  Da/co/o.— Apland  v.  Pott,  (1902)  92 
N.  W.  19. 

Tennessee. —  Seat  r.  McWliirter,  93  Tonn. 
542,  20  S.  W.  220;  lliulloy  r.  Latimer,  3 
Ycrg.  537;  Ridley  V.  CliriMinan,  (Ch.  -Xpp. 
1901 )  62  S.  W.  061. 

Tf.rnN. —  Saiillcy  v.  Jackson,  16  Tex.  579. 
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Virginia. —  Beverly  v.  Walden,  20  Gratt. 
147. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  «  641. 

98.  Linuenkemper  v.  Kempton,  58  Md. 
159;  Rexford  v.  Rexford,  7  Lans.  (N.  Y.)  6. 

Evidence  sufficient  to  sliow  durewH  see  Tap- 
ley  V.  TapJey,  10  Minn.  448,  88  Am.  Dec.  73; 
Lamerson  v.  .Johnston,  44  N.  J.  Eq.  93,  13 
Atl.  8;  Hodges  v.  Hodges,  27  Tex.  Civ.  App. 
537,  66  S.  W.  239. 

Evidence  insufficient  to  show  duress  see 
Snyder  v.  Snyder,  95  Mich.  51,  54  N.  W.  721; 
Becht  V.  Beeht,  168  Mo.  525,  68  S.  W.  881; 
Clark  V.  Edwards,  75  Mo.  87;  Pryor  v. 
Hunter,  31  Nebr.  678,  48  N.  W.  736;  Rostein 
V.  Park,  38  Oreg.  1,  62  Pac.  529. 

99.  Martin  r.  Clark,  116  111.  054,  7  N.  E. 
353;  Fitzgerald  v.  Fitzgerald,  100  111.  385; 
Cochran  v.  Pascault,  54  Md.  1.  See  also 
Gardner  v.  Gardner,  98  Va.  525,  36  S.  E. 
985 ;  and,  generally.  Fraud. 

Fraud  may  be  proved  by  circumstances. 
Lore  V.  Truman,  1  Ohio  Dec.  (Pi/eprint)  510, 

10  West.  L.  .J.  250. 

Fraud  will  not  be  predicated  of  a  mere  re- 
fusal by  the  grantee  to  perform  a  parol  prom- 
ise, not  proven  by  any  writing,  to  hold  tlie 
same  in  trust  for  the  grantor.  Lovett  r. 
Taylor,  54  N.  J.  Eq.  311,  34  Atl.  890. 

If  fraud  is  alleged  and  denied,  in  the  ab- 
sence of  proof  showing  such  fraud,  the  deed 
will  not  be  set  aside.  Haggin  v.  Peck,  10 
B.  Men.  (Ky.)  210. 

Inference  of  fraud  is  not  repelled  by  an  al- 
legation that  the  deed  was  the  consummation 
of  a  previously  declared  purpose  of  the 
grantor,  where  inconsistent  declarations  are 
clearly  proved  by  the  evidence.  Fishburne  v. 
Ferguson,  84  Va.  87,  4  S.  E.  575. 

Evidence  sufficient  to  show  fraud  see  the 
following  cases : 

Colorado. — ^  Reddin  v.  Dunn,  22  Colo.  127, 
43  Pac.  1006. 

Illinois. — -  Fabrice  v.  Von  der  Brelie.  190 
111.  460,  60  N.  E.  835;  Jones  v.  Neely,  72  111. 
449. 

Kansas. —  Parsons  v.  Parsons.  45  Kan.  433, 
25  Pac.  868. 

Kentucky. —  McElwain  r.  Russell,  12  S.  W. 
777,  11  Ky.  L.  Rep.  649;  Hunter  v.  Owen,  9 
S.  VV.  717,  10  S.  W.  37 (i,  10  Ky.  L.  Rep.  651. 
And  SCO  Highland  v.  Highland,  73  S.  W.  791, 
24  Ky.  L.  Rep.  2242. 

Missouri. —  Nearen  !;.  Bakewell,  110  i\Io. 
645,  19  S.  W.  988;  Kaut  V.  Gerdemann,  100 
Mo.  552,  19  S.  W.  73. 

Neto  Jerscij.—  Qrtw  V.  Robbins,  (Ch.  1888) 

11  Atl.  S(iO.  ■ 

Ncio  York. —  Anderson  r.  Carter,  165  N.  \. 
024,  59  N.  E.  1118  [alJirming  24  N.  Y.  App. 
Div.  402,  49  N.  Y.  Suppl.  255];  Sands  v. 
Ilildicth,  14  Johns.  493. 
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factory  proof  of  misrepresentations  to  justify  the  court  in  canceling  a  deed 
because  of  such  misi-epresentations.^ 

f.  Forgery,  Clear  and  convincing  proof  is  essential  to  justify  the  setting 
aside  of  a  deed  on  the  ground  that  it  is  a  forgery.^ 

g.  Questions  For  Court  and  Jury.  It  is  a  question  for  the  court  to  decide 
whether  a  deed  was  fraudulent  where  there  is  no  evidence  to  show  tlie  intent  of 
the  parties  other  than  that  afforded  by  the  deed  itself.^    And  the  court  should 


North  Carolina. —  Summerlin  r.  Cowles, 
101  N.  C.  473,  7  S.  E.  881. 

Tennessee. —  \Valker  v.  McCoy,  3  Head  103. 

Virginia. — ■  Barnum  v.  Barnum,  83  Va,  365, 
5  S.  E.  372. 

See  IG  Cent.  Dig.  tit.  "  Deeds,"  §  645. 

Evidence  insufSficient  to  show  fraud  see  the 
following  cases : 

Arkansas. —  Neel  v.  Carson,  47  Ark.  421,  2 
S.  W.  107. 

Colorado. —  Olson  v.  Scott,  1  Colo.  App.  04, 
27  Pac.  879. 

Illinois. —  Ross  V.  Payson,  160  111.  349,  43 
N.  E.  399;  Oliphant  v.  Liversidge,  142  111. 
IGO,  30  N.  E.  334;  Snyder  v.  Laframboise, 
1  III.  343,  12  Am.  Dec.  187;  Dowdall  v.  Can- 
nedv,  32  111.  App.  207.  And  see  Smith  r, 
Trefz,  202  111.  587,  67  N.  E.  393. 

loLca. —  Carter  v.  Davidson,  73  Iowa  45,  34 
N.  W.  603;  Dussaume  v.  Burnett,  5  Iowa 
95. 

Kentucky. — ■  Chowning  v.  Howser,  72  8.  W. 
748,  24  Ky.  L.  Rep.  1951. 

Louisiana. —  Harris  v.  Harris,  109  La.  913, 
33  So.  918. 

Maine. —  Severance  v.  Ash,  81  Me.  278,  17 
Atl.  69. 

Michigan. —  Nichols  v.  Nichols,  94  Mich. 
569,  54  N.  W.  292. 

Minnesota. —  Schramm  V.  Haupt,  38  Minn. 
379,  37  N.  W.  798. 

Missouri. —  Rickey  r.  Barnes,  168  Mo.  600, 
68  S.  W.  883;  Chambers  v.  Rinkel,  76  Mo. 
538. 

Neio  York. —  Bowerman  v.  Bowerman,  76 
Hun  46,  27  N.  Y.  Suppl.  579. 

Oregon. —  Rostein  v.  Park,  38  Chreg.  1,  62 
Pac.  529. 

Pennsylvania. —  Cuimnings'  Appeal,  67  Pa. 
St.  404;  Richard  v.  Cherrington,  12  Wkly. 
Notes  Cas.  140. 

l^oiith  Carolina. —  Huntley  v.  Welsh,  64 
S.  C.  233,  41  S.  E.  980. 

Tennessee. —  Martin  v.  Winton,  (Ch.  App. 
1901)  62  S.  W.  180;  Wilson  v.  Brown,  (Ch. 
App.  1896)  35  S.  W.  1098. 

Tea-as.— Stewart  v.  Miller,  (Sup.  1888)  7 
S.  W.  603. 

Yirqinia. —  Gardner  v.  Gardner,  98  Va.  525, 
36  S.  E.  985. 

West  Virginia. —  Curlett  v.  Ne\^TTian,  30 
W.  Va.  182, '3  S.  E.  578. 

Wisconsin. —  Baumann  r.  Lupinski,  108 
Wis.  451.  84  N.  W.  836;  Kercheval  r.  Doty, 
31  Wis.  476. 

United  States. —  Hunt  r.  Oliver,  118  U.  S. 
211,  6  S.  Ct.  1083.  30  L.  ed.  128. 

See  16  Cent.  Dia;.  tit.  "  Deeds,"  §  645. 

1.  Harding  r.  Long,  103  N.  C.  I,  9  S.  E. 
445,  14  Am.  St.  Rep.  775,  holding  that  the 


proof  need  not  be  such  as  to  satisfy  the  jury 
beyond  all  reasonable  question. 

Falsity  of  representation  must  be  proved 
where  it  is  sought  to  set  aside  a  deed  alleged 
to  have  been  procured  by  false  representa- 
tion.   Cochran  r.  Pascault,  54  Md.  1. 

Evidence  sufficient  to  show  false  representa- 
tions see  the  following  cases: 

Colorado. —  Sears  y.  Hicklin,  13  Colo.  143, 
21  Pac.  1022. 

Connecticut.- — Leavette  v.  Sage,  29  Conn. 
577. 

Jrrn/!(c7v-v.— Brady  v.  Harper,  30  S.  W.  664, 
17  Ky.  L.  Rep.  190. 

Michigan. —  Shouler  r.  Bonander,  80  Mich. 
531,  45  "N.  W.  487. 

Nchraska. —  Delorac  v.  Conna,  29  Nebr.. 
791,  46  N.  W.  255. 

New  Jersey. —  Crosland  v.  Hall,  33  N.  T.. 
Eq.  111. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  644. 

Evidence  insufScient  to  show  false  repre- 
sentation see  the  following  cases : 

Alabama. —  Porter  v.  Collins,  90  Ala.  510, 
8  So.  80. 

Illinois. —  Watson  v.  Watson,  118  111.  56,  7. 
N.  E.  95. 

Missouri. —  Studybaker  v.  Cofield,  159  Ma.. 
596,  61  S.  W.  246. 

New  Jersey. —  Hyer  v.  Little,  20  N.  J.  Eq. 
443. 

Oregon. —  De  Lashmutt  v.  Seal,  26  Oreg. 
601,  37  Pac.  909. 

United  States. — Hamblin  v.  Bishop,  41  Fed. 
74. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  644. 

2.  Oliver  r.  Oliver,  119  111.  532,  9  N.  E; 
891. 

Evidence  sufficient  to  show  forgery  see  the 
following  caises : 

Georgia. —  Patterson  v.  Collier,  77  Ga.  292, 
3  S.  E.  119. 

Illinois. —  Parlin,  etc.,  Co.  v.  Hutson.  198 
111.  389,  65  N.  E.  93;  Myers  v.  Parks,  95  111. 
408. 

Kentucky.—  Crate  V.  Strong,  69  S.  W.  957,- 
24  Ky.  L.  Rep.  710. 

Michigan. —  Crawford  v.  Hoeft,  58  Mich.  1, 
23  N.  W.  27,  24  N.  W.  645,  25  N.  W.  567, 
26  N.  W.  870. 

Nebraska. —  Lindsay  v.  Palmer,  58  Nebr. 
168,  78  N.  W.  371. 

South  Carolina. —  Du  Pont  r.  Du  Bos, 
52  S.  C.  244,  29  S.  E.  665. 

See  16  Cent.  Dig.  tit.  "  Deeds,"  §  647. 

Evidence  insufficient  to  show  forgery  see 
Muckelroy  v.  House,  21  Tex.  Civ.  App.  673, 
52  S.  W.  1038. 

3.  Addington  t7.  Etheridge,  12  Graft.  (Va.) 
436. 
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rule  as  a  matter  of  law  that  a  deed  was  not  recorded  in  due  time  where  8uch  fact 
appears  from  an  official  indorsement  thereon  and  there  is  no  evidence  contraven 
ing  it.''  But  where  a  grantor  was  found  to  be  mentally  incompetent  at  the  date 
of  the  execution  of  a  deed  which  was  delivered  several  days  thereafter  it  has  been 
decided  that  it  is  a  question  of  fact  whether  he  was  in  the  same  mental  condition 
when  it  was  delivered.^ 

5.  Performance  or  Breach  of  Condition.  Where  there  is  a  clear  preponder- 
ance of  evidence  that  a  deed  was  a  conditional  one  and  that  the  title  has  never 
passed  by  reason  of  the  failure  of  the  grantee  to  perform  the  condition,  a  plaintiff 
in  an  action  to  quiet  title  to  land  under  such  deed  is  not  entitled  to  a  decree  in 
liis  favor.''  Where,  however,  it  appears  that  it  was  the  intention  of  the  graiitor 
to  part  with  the  whole  term  in  a  chattel  it  has  been  declared  that  the  court  will 
lay  hold  of  any  slight  circumstance  to  give  effect  to  that  intention,  in  order  to 
prevent  a  reverter.'' 


DE  EJECTIONE  CUSTODI^.  a  writ  which  lay  for  a  guardian  who  had  been 
forcibly  ejected  from  his  wardship.^    (See  Guardian  and  Ward.) 

DEEM.^  To  hold  in  belief,  estimation,  or  opinion  ;  to  judge  ;  adjudge  ;  decide  ; 
sentence;  condemn;  to  have  or  to  be  of  an  opinion;^  to  esteem ;  to  suppose;^ 
to  think,  judge  or  hold  as  an  opinion ;  decide  or  believe  on  consideration ;  ^  to 
account ;  to  judge ;  to  hold  in  opinion  ;  to  regard  ;  to  be  of  opinion  ;  to  think ; 
to  estimate ; "  to  form  a  judgment;'''  to  adjudge  or  decide;®  to  conclude  upon 
consideration.^ 


4.  Budd  i".  Brooke,  3  Gill  (Md.)  198,  43 
Am.  Dec.  321,  holding,  however,  that  if  there 
is  contravening  evidence  it  is  then  a  question 
for  the  jury. 

5.  Baxter  v.  Baxter,  76  Hun  (N.  Y.)  98,27 
N.  Y.  Suppl.  834. 

6.  St.  Louis,  etc.,  E.  Co.  v.  Devin,  71  Iowa 
666,  33  N.  W.  232. 

Upon  proof  of  an  entire  failure  by  grantee 
to  perform  a  condition  which  is  the  only  con- 
sideration for  a  deed  it  may  be  set  aside. 
Loekwood  v.  Lockwood,  124  Mich.  627,  83 
N.  W.  613. 

7.  Powell  V.  Brown,  1  Bailey  (S.  C.)  100. 

1.  Bouvier  L.  Diet. 

2.  Derived  from  the  Anglo-Saxon  word 
"  dcman."   U.  S.  v.  Doherty,  27  Fed.  730,  734. 

3.  Cory  v.  Spencer,  67  Kan.  648,  73  Paq. 
920,  921 ;  Standard  Diet,  [quoted  in  Lawrence 
V.  Leidigh,  58  Kan.  594,  601,  50  Pac.  600,  62 
Am.  St.  Rep.  631]. 

4.  Cory  v.  Spencer,  67  Kan.  648,  73  Pac. 
920,  921 ;  Lawrence  v.  Leidigh,  58  Kan.  594, 
601,  50  Pac.  600,  62  Am.  St.  Rep.  631. 

5.  Century  Diet,  [quoted  in  Smith  r.  Mis- 
souri Pac.  R.  Co.,  143  Mo.  33,  37,  44  S.  W. 
718]. 

6.  Web.ster  Diet,  [quoted  in  Powell  v. 
Spackman,  7  Ida.  692,  698,  65  Pac.  503]. 

7.  U.  S.  v.  Doherty,  27  Fed.  730,  735. 

8.  RusHclI  V.  Russell,  14  Ch.  D.  471, 
479. 

Applied  to  a  member  of  a  mutual  insurance 
society. —  In  KuhhcII  r.  RiihscII,  14  Ch.  D.  471, 
478  \ciiiii,(j  Wood  v.  Woad,  L.  R.  9  Exch.  190], 
JesHcl,  M.  R.,  in  .speaking  of  "  a  rule  which 
allowed  a  committoe  of  a  mutual  insurance 
H0ci(!ty  to  expel  a  mcnibor,  .  .  .  [on]  the 
ground  .  .  .  '  that  if  the  committee  shall  at 
any  time  (h^om  the  conduct  of  any  member 
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suspicious,'"  etc.,  said:  "I  have  to  say  a 
word  as  to  the  use  of  the  word  '  deem.'  That 
word  has  more  than  one  meaning,  but  one  of 
its  meanings  is  to  adjudge  or  decide.  In  fact, 
the  old  word  '  deemster '  or  '  dempster '  was 
the  name  for  judge.  To  '  deem '  at  one  time 
meant  to  decide  judicially.  Consequently, 
taking  that  meaning,  what  they  had  to  do 
was  to  '  deem  '  that  the  member's  conduct  was 
suspicious,  and  such  as  made  him  unworthy. 
That  was  in  fact  a  decision  not  merely  de- 
pending upon  opinion,  but  depending  on  in- 
(lUiry." 

9.  U.  S.  V.  Doherty,  27  Fed.  730,  735  [cit- 
ing Worcester  Diet.]. 
Applied  to  an  assessment  on  real  property. 

—  Where  the  resolution  of  a  common  council 
directed  an  assessment  upon  "  the  property 
deemed  benefited,"  the  court  said:  '"The  use 
of  the  word  '  deem,'  in  the  connection  in  which 
it  appears,  must  be  construed  to  mean  a  di- 
rection to  investigate,  consider,  and  deter- 
mine, from  which  they  may  pronounce  a 
proper  judgment."  Broezel  v.  Buffalo,  2  Silv. 
Supreme  (N.  Y.)  375,  6  N.  Y.  Suppl.  723, 
726. 

Applied  under  customs  administrative  acts. 

—  Where  a  statute  provided  that  "  the  deci- 
sion of  the  appraiser  .  .  .  sliall  be  final  and 
conclusive  as  to  the  dutiable  value  of  such 
merchandise,  .  .  .  unless  the  collector  shall 
deem  the  appraisement  of  the  merchandise  too 
low,"  etc.,  the  court  said :  "  The  word 
'  deem,'  used  in  this  connection,  necessarily 
involves  the  oxcciae  of  discretion  on  tlie  part 
of  the  collector."  TT.  R.  P.  Loeb,  99  Fed.  723, 
733.  And  where  m  HiMtule  authorized  the  ap- 
praisers of  iiiei'clKi  11(1  iso  "  to  examine  any  por- 
.soii  on  oath  toucliiiig  any  matter  or  thinp; 
which  they  may  deem  material  in  ascertain- 
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DEEMED.    Judged,  determined  ;    considered  or  judged." 

DEEPEN.    To  make  deep  or  deeper.^^ 

DE  ESCHAETA.    Writ  of  escheat.'^    (See  Eschkat.) 

DE  ESTOVERIIS  HABENDIS.  a  writ  which  lay  for  a  woman  divorced  a  mensa 
et  thoro  to  recover  her  alimony  or  estovers.^*    (See,  generally,  Divokce.) 

DE  excommunicato  capiendo,  a  writ  commanding  the  sheriff  to  arrest 
one  who  was  excommunicated,  and  imprison  him  till  he  should  become  recon- 
ciled to  the  chuj'ch.^'' 

DE  EXCOMMUNICATO  RECAPIENDO.  Writ  for  retaking  an  excommunicated 
person,  where  he  had  been  liberated  from  prison  without  making  satisfaction  to 
the  church,  or  giving  security  for  that  purpose.^'' 

DE  EXECUTIONE  JUDICII.  A  writ  directed  to  a  sheriff  or  bailiff,  commanding 
him  to  do  execution  upon  a  judgment.^'' 

DE  EXEMPLIFICATIONE.  A  writ  granted  for  the  exemplification  of  an 
original. 

DEFACING.  Impairing  or  effacing  ;  blotting  out ;  erasing ;  obliterating  ;  can- 
celing.^^ (Defacing :  Brands  of  Animals,  see  Animals.  Landmark,  see  Bound- 
AKiES.    Records,  see  Becoeds.) 

DE  FACTO.    In  law  as  well  as  elsewhere,  of  fact ;  from,  arising  out  of,  or 


ing  the  value,"  of  commodities  the  court  said 
that  the  provision  "  necessarily  implies  that 
the  inquiry  be  limited  .  .  .  [to  subjects 
which]  the  appraiser  must  '  deem '  the  in- 
quiry material.  To  deem,  here,  means  to 
judge;  to  determine  upon  consideration." 
U.  S.  V.  Doherty,  27  Fed.  730,  734. 

10.  As  used  in  a  statute  relative  to  cus- 
toms duties  which  declared  that  "  a  person 
who  shall  offer  or  expose  for  sale,  any  of  the 
articles  named  .  .  .  shall  be  deemed  the  man- 
ufacturer thereof."  See  Cardinel  v.  Smith,  5 
Fed.  Cas.  No.  2,395,  Deady  197,  where  it  is 
said:  "And  when  it  is  enacted  that  the  ven- 
dor of  an  article  shall  for  any  purpose,  '  be 
deemed  the  manufacturer  thereof,'  for  such 
purpose,  he  is  to  be  absolutely  considered  such 
manufacturer." 

When  used  in  connection  with  a  legacy.— 
Where  a  statute  provided  that  "  a  legacy 
made  to  a  creditor  shall  not  be  deemed  to 
be  in  compensation  of  the  debt,  nor  a  legacy 
made  to  a  servant  in  compensation  of  his 
wages,"  the  court  said :  "  The  word  '  deemed  ' 
used  in  the  article  simply  means  that  no  in- 
terpretation unfavorable  to  the  creditor  shall 
be  placed  upon  the  testament  by  the  fact 
alone  of  the  legacy  to  the  creditor."  Jack- 
son's Succession,  47  La.  Ann.  1089,  1091,  17 
So.  598. 

When,  by  statute,  certain  acts  are  "  deemed  " 
to  be  a  crime  of  a  particular  nature,  they  are 
such  crime,  and  not  a  semblance  of  it,  nor  a 
mere  fanciful  approximation  to  or  designation 
of  the  offense.  Com.  v.  Pratt,  132  Mass.  246, 
247. 

11.  Leonard  v.  Grant.  5  Fed.  11,  16,  6 
Sawy.  603,  where  it  is  said:  "And,  therefore, 
whatever  an  act  of  congress  requires  to  be 
'  deemed '  or  '  taken '  as  true  of  any  person 
or  thing,  must,  in  law,  be  considered  as  hav- 
ing been  duly  adjudged  or  established  concern- 
ing such  person  or  thing,  and  have  force  and 
effect  accordingly." 

"Deemed  to  belong  to  them"  as  used  in  a 


statute  relative  to  the  construction  of  water 
works  by  a  corporation  see  Milnes  v.  Hud- 
dersfield,  12  Q.  B.  D.  443,  450,  53  L.  J.  Q.  B. 
12,  32  Wkly.  Rep.  265. 

"  Deemed  to  be  the  place  where  he  was  last 
legally  settled  "  as  used  in  connection  with 
the  domicile  of  a  widow  see  Burrell  Tp.  v. 
Pitt.sburg  Guardians  of  Poor,  62  Pa.  St.  472, 
474,  1  Am.  Rep.  441. 

"  Deemed  to  have  been  surrendered "  as 
used  in  a  bankruptcy  act  see  Hill  v.  East 
India,  etc..  Dock  Co.,  9  App.  Cas.  448,  48 
J.  P.  788,  53  L.  J.  Ch.  842,  51  L.  T.  Rep. 
N.  S.  163,  168,  33  Wkly.  Rep.  925. 

"  If  deemed  advisable  "  as  used  in  connec- 
tion with  the  powers  of  public  officers  under  a 
statute  see  Rock  Island  County  v.  U.  S.,  4 
Wall.  (U.  S.)  435,  445,  18  L.  ed.  419. 

12.  Century  Diet. 

"  Deepening  the  ditch "  as  used  in  a  con- 
veyance see  Collins  v.  Driscoll,  34  Conn.  43, 
47. 

13.  A  writ  which  a  lord  had,  where  his 
tenant  died  without  heir,  to  recover  the  land. 
Burrill  L.  Diet. 

14.  Bouvier  L.  Diet. 

15.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  102].  And  see  Burnham  v.  Hall,  44 
U.  C.  Q.  B.  297,  300  [citing  Bacon  Abr.  tit. 
"  Escape  "  F,  where  it  is  said:  "  So  an  action 
on  the  case  will  lie  for  escape  of  one  taken 
upon  a  writ  de  excommunicato  capiendo  "]. 

16.  Black  L.  Diet. 

17.  Burrill  L.  Diet,  [citing  Reeve  Hist. 
Eng.  Law  56]. 

18.  Burrill  L.  Diet. 

19.  Century  Diet. 

Distinguished    from     "  obliterating." —  In 

speaking  of  the  offense  of  "  altering  "  a  cow 
brand  contrary  to  statute,  the  court  said: 
"  The  words  '  altering  or  defacing '  are  not 
synonymous  terms.  Defacing  would  be  the 
obliterating ;  altering  would  be  changing  from 
what  it  was  before  into  a  different  brand." 
Linney  v.  State,  6  Tex.  1,  2,  55  Am.  Dec.  756, 
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founded  in  fact;  in  deed,  in  point  of  fact;  actually,  really.'^'  (De  Facto: 
A])i)i'enticesliip,  see  Ai'i'iiicN'i'ioics.  Contract  of  Sale,  nee  Dk  Facto  Contjjaot  of 
Sale.  Corporation,  see  Coki'Okations.  Court,  see  Courts;  Judges;  Jcwtices 
•OF  THE  Peace.  Director,  see  Banks  and  Banking  ;  Cojipoeations.  Govern- 
ment, see  International  Law  ;  States.  Judge,  see  Judges;  Justices  of  the 
Peace.  Officer,  sec  Cori'orations  ;  Officers.  lload,  see  Streets  and 
Highways.) 

DE  facto  contract  of  sale.  One  wliicli  lias  purported  to  pass  the  prop- 
erty from  the  owner  to  anothei'.''^'    (See  Sales.) 

DE  FACTO  CORPORATION.    See  Corporations. 

DE  facto  court.    See  Courts. 

DE  facto  director.    See  Corporations. 

DE  facto  government.    See  States. 

DE  facto  judge.    See  Judges. 

DE  facto  officer.    See  Officers. 

DE  facto  road.    See  Streets  and  Highways. 

DEFAIRE.    To  undo  ;  to  reverse  or  set  aside ;  to  defeat.^ 

DE  FAIRE  ESCHELLE.  In  shipping,  a  term  equivalent  to  a  license  to  toueli 
and  trade  at  intermediate  ports  on  tlie  voyage.^' 

DE  fait.  Of,  or  in  fact ;  by  wrong,  as  distinguished  from  de  droit,  of  or  by 
right.24 

Defalcation.^^  Diminution,  abatement,  excision  of  any  part  of  a  custom- 
ary allowance  ;^''  a  cutting  off;  a  diminution,  deficit  or  withdrawment.^  Also  a 
legal  right,  secured  to  a  defendant  who  has  demands  against  a  plaintiff  due  in  the 
same  right  and  payable  when  suit  was  commenced  ;  ^  setting  olf  another  account 
or  another  contract ;  the  reduction  of  the  claim  of  one  of  the  contracting  par- 
ties against  the  other,  by  deducting  from  it  a  smaller  claim  due  from  the  former 
to  the  latter.^"  (Defalcation  :  Of  Officer  and  Agent,  see  Corporations  ;  Embez- 
zlement ;  Officers.) 

Defalked,  a  lopping  o£E,  or  a  reduction,  to  some  extent,  of  a  claim  Avhicli 
is  proved,  whether  it  be  from  a  claim  made  and  proved  by  the  plaintiff,  or  from 
a  set-off  made  and  proved  by  the  defendant.^^ 

Defamation.  The  taking  from  another's  reputation  ;  a  false  publication 
calculated  to  bring  one  in  disrepute.^^    (See  Libel  and  Slander.) 


20.  McCahon  v.  Leavenworth  County 
■Com'rs,  8  Kan.  437,  442  [citing  Burrill  L. 
Diet.]. 

21.  Farmers',  etc.,  Nat.  Bank  v.  Logan,  74 
N.  Y.  568,  575  [citing  Cundy  v.  Lindsay,  3 
App.  Cas.  459,  47  L.  J.  Q.  B.  481,  38  L.  T. 
Rep.  N.  S.  573,  20  Wkly.  Rep.  406].  And  see 
Edmunds  v.  Merchants'  Dispatch  Transp.  Co., 
135  Mass.  283,  284. 

22.  Burrill  L.  Diet,  [citing  Kelham  Diet.]. 

23.  American  Ins.  Co.  v.  Griswold,  14  Wend. 
(N.  Y.)  309,  491. 

24.  Burrill  L.  Diet,  [citing  Britton,  c.  107]. 

25.  Defalcation  of  bankrupt  preventing 
dischiirgp  see  5  Cyc.  398. 

26.  Johnson  Diet,  [quoted  in  McDonald  v. 
Lee,  12  La.  435,  430,  where  it  is  said:  "He 
derives  the  verb  '  defalcate '  from  the  Latin 
dcfaico, — '  1  mow  or  cut  off  with  a  scythe  '  "]. 

27.  We))Hter  Diet,  [quolcd  in  Council  Bluffs 
Iron  Works  /•.  Cii|)ppy,  41  Iowa  104,  109,  wliere 
it  is  Hiiid:  "Under  our  law  tlie  distinguish- 
ing fciitinc  of  inati'uments  payal)le  to  order 
or  tx'urer  in  money  is  thiit  they  are  not  sub- 
ject to  siicli  reduction  or  defalcation.  This 
is  ffie  priMcipiil  (niiility  which  is  implied  in 
the  term  negotiiil)le  p:iper"]. 

28.  Taggr  v.  Bowman,  K;  Wkly.  Notes  Cas. 


(Pa.)  159,  161,  where  it  is  said:  "But  it 
may  be  waived  by  contract  express  or  implied. 
An  agreement  to  waive  the  right,  if  founded 
on  a  good  consideration,  is  undoubtedly  bind- 
ing." 

"  Without  defalcation  or  discount "  as  used 
in  a  promissory  note  see  Cumberland  Bank  v. 
Hann,  18  N.  J.  L.  222,  224. 

29.  Houk  V.  Foley,  2  Penr.  &  W.  (Pa.) 
245,  250,  where.it  is  said:  "Perhaps  total 
want  of  consideration  founded  on  fraud,  impo- 
sition and  falsehood,  is  not  defalcation; 
thougli  being  relieved  in  the  same  way  they 
are  blended." 

30.  Bouvier  L.  Diet,  [quoted  in  Council 
Bluifs  Iron  Works  v.  Cuppey,  41  Iowa  104, 
109]. 

31.  Pepper  v.  Warren,  2  Marv.  (Del.)  225, 
229,  43  Atl.  91,  where  it  is  said:  "  The  word 
'  defalked  '  im2)lies  proof  of  an  alleged  claim, 
proof  of  some  amount  from  which  the  defal- 
Ivation  is  to  be  made." 

32.  Webster  Diet,  [quoted  in  Hollenbeek  V. 
Hall,  103  Iowa  214,  216,  72  N.  W.  518,  64 
Am.  St.  Rep.  175,  39  L.  R.  A.  734]. 

33.  Coolcy  Torts  193  [quoted  in  Mosnat  v. 
Snyder,  10.5  Iowa  500.  504,  75  N.  W.  350; 
Hollenbeek  v.  Hall,  103  Iowa  214,  216,  72 
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DEFAMATORY.^''  Containing  defamation;  calumnious;  slanderous;  libelous; 
injurious  to  reputation.^^    (See  Libel  and  Slandek.) 

DEFAMER.  One  who  is  guilty  of  the  ofEence  of  defamation.^"  (See  Libel  and 
Slandek.) 

Default.^'  Omission,  neglect  or  failure  ;  ^  a  failure  or  omission  to  do  some- 
thing required  ;  something  wrongful,  some  omission  to  do  that  which  ought  to 
have  been  done  by  one  of  the  parties  ;''"  non-performance  of  duty  ;*^  a  failure  in 
the  performance  or  fulfillment  of  an  obligation ;  neglect  or  omission  of  a  legal 
requirement ;  a  wrong  action  ;  fault ;  ti-ansgression  ;  ''^  not  doing  what  is  reason- 
able under  the  circumstances  —  not  doing  something  which  a  person  ought  to  do, 
having  regard  to  the  relations  he  occupies  toward  the  other  persons  interested.''^ 
In  practice  the  non-ai3pearance  of  a  plaintiff  or  defendant  at  court  within  the 
time  prescribed  by  law  to  prosecute  his  claim  or  make  his  defense  ;''*  a  failure  to 
appear  and  contest  a  point  of  law  or  fact  by  presentation  of  counter  argument  or 
proof ;  ■'^  non-appearance.*"  (Default :  In  Payment  of  —  Interest  on  Note,  see 
Commercial  Paper  ;  Mortgage,  see  Chattel  Mortgages  ;  Mortgages.  In  Per- 
formance of  —  Contract,  see  Contracts  ;  Covenant,  see  Covenants  ;  Duty,  see 
ISTegligence.    Judgment  by,  see  Judgments.    Of  Issue,  see  Default  of  Issue.) 


N.  W.  518,  64  Am.  St.  Eep.  175,  39  L.  R.  A. 
734]. 

34.  "The  word  'defamatory,'  .  .  .  does 
not,  in  its  ordinary  and  proper  signifleation, 
include,  .  .  .  the  element  of  malice."  Marks 
V.  Baker,  28  Minn.  162,  166,  9  N.  W.  678. 

35.  Century  Diet. 

36.  English  L.  Diet. 

37.  "  Default  is  a  purely  relative  term, 

just  lilve  negligence."  In  re  Young,  etc..  Con- 
tract, 31  Ch.  D.  168,  174,  50  J.  P.  245,  54 
L.  J.  Ch.  1144,  53  L.  T.  Rep.  N.  S.  837,  34 
Wkly.  Rep.  84  ^quoted  in  In  re  Woods,  etc.. 
Contract,  [1898]  2  Ch.  211,  215,  67  L.  J.  Ch. 
475,  78  L.  T.  Rep.  N.  S.  665,  46  Wkly.  Rep. 
643]. 

An  expansive  word, —  In  Doe  v.  Dacre,  1 
B.  &  P.  250,  258,  Eyre,  C.  J.,  said:  "I  do 
not  know  a  larger  or  looser  word  than  '  de- 
fault.' Abstracted  from  other  words,  what 
does  it  mean?  In  the  expressions  'judgment 
by  default,'  and  '  a  juror  making  default,'  we 
understand  it  differently.  In  its  largest  and 
most  general  sense,  it  seems  to  mean,  failing." 

Compared  with  "miscarriage"  see  Gansey 
V.  Orr,  173  Mo.  532,  544,  73  S.  W.  477. 

The  word  "  does  not  necessarily  imply  cul- 
pability; it  as  often  signifies  only  failure." 
Dime  Sav.  Inst.  v.  Hoboken,  42  N.  J.  L.  283, 
288.  But  see  hi  re  Woods,  etc..  Contract, 
[1898]  2  Ch.  211,  67  L.  J.  Ch.  476,  480,  78 
L.  T.  Rep.  N.  S.  665.  46  Wkly.  Rep.  643, 
where  it  is  said:  "  [The  word]  implies  an 
element  of  wrong  —  an  element  over  and 
above  mere  failure  to  perform,  not  necessarily 
involving  any  dishonesty." 

38.  Burrill  L.  Diet.  Iquoted  in  Page  v.  Sut- 
ton, 29  Ark.  304,  306]. 

Applied  under  a  charter-party. —  Where  a 
charter-party  stipulated  that  the  charterers 
should  be  answerable  only  for  detention  which 
might  result  from  their  default,  the  court 
said :  "  To  what  extent  does  this  provision 
modify  their  obligation?  There  is  in  the  use 
of  the  word  '  default '  no  necessary  imputa- 
tion of  negligence.  As  used  in  such  an  in- 
strument, it  can  mean  only  the  nonperform- 
ance of  contract  duty, —  a  failure  upon  the 


part  of  one  of  the  contracting  parties  to  do 
that  which  he  liad  contracted  to  do.  The 
most  that  can  be  claimed  for  its  effect  is  that 
it  excludes  liability  of  the  charterers  for  de- 
lay in  loading  or  discharging,  if  the  delay 
result  from  a  sudden  or  unforeseen  interrup- 
tion or  prevention  of  the  act  itself  of  loading 
or  discharging,  not  occurring  through  tlie 
connivance  or  fault  of  the  charterers."  Six- 
teen Hundred  Tons  of  Nitrate  of  Soda  v.  Mc- 
Leod,  61  Fed.  849,  851,  10  C.  C.  A.  115  [cited 
in  Burrill  v.  Crossman,  69  Fed.  747,  752,  16 
C.  C.  A.  381]. 

39.  Bryan  v.  Alexander,  4  Fed.  Cas.  No. 
2,064,  4  Woods  529. 

40.  Cole  V.  Hines,  81  Md.  476,  480,  32  Atl. 
196,  S2  L.  R.  A.  455 ;  Union  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  24  Fed.  Cas.  No.  14,403,  5 
Dill.  1,  22;  Williams  v.  Stern,  5  Q.  B.  D. 
409,  412,  49  L.  J.  Q.  B.  663,  42  L.  T.  Rep. 
N.  S.  719,  28  Wkly  Rep.  901;  Albert  v.  Gros- 
venor  Invest.  Co.,  L.  R.  3  Q.  B.  123,  129,  8 
B.  &  S.  664,  37  L.  J.  Q.  B.  24. 

41.  Anderson  L.  Diet,  [quoted  in  State  v. 
Moores,  52  Nebr.  770,  787,  73  N.  W.  299]. 

42.  Standard  Diet,  [quoted  in  State  v. 
Moores,  52  Nebr.  770,  787,  73  N.  W.  299]. 

43.  In  re  Young,  etc..  Contract,  31  Ch.  D. 
168,  174,  50  J.  P.  245,  54  L.  J.  Ch.  1144,  53 
L.  T.  Rep.  N.  S.  837,  34  miy.  Rep.  84 
[quoted  in  In  re  Woods,  etc..  Contract,  [1898] 
2  Ch.  211,  212,  67  L.  J.  Ch.  475,  78  L.  T. 
Rep.  N.  S.  665,  46  Wkly.  Rep.  643]. 

44.  Bouvier  L.  Diet,  [quoted  in  Lawler  v. 
Bashford-Burmister  Co.,  (Ariz.  1896)  46  Pac. 
72,  73]. 

Distinguished  from  "  absence." —  "  There  is 
a  plain  difference  in  meaning  between  '  de- 
fault'  and  'absence;'  'default'  signifying 
that  there  has  not  been  an  appearance  at  any 
stage  of  the  action  by  the  party  in  default, 
while  '  absence '  means  that  the  party  was 
not  present  at  a  particular  time."  Covart  v. 
Haskins,  39  Kan.  571,  574,  18  Pac.  522. 

45.  Forgotson  v.  Becker,  81  N.  Y.  Suppl. 
321,  322. 

46.  Steenrod  v.  Wheeling,  etc.,  R.  Co.,  25 
W.  Va.  133,  137  [citing  Bouvier  L.  Diet.]. 
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DEFAULTER.    One  who  niakeB  the  dofuult ;  wlio  fails  to  perform  a  public 
duty  ;  who  fails  to  account  for  public  nioney  intrusted  to  liis  care  ;  a  delinquent 
one  whose  peculations  have  brought  liim  within  the  cognizance  of  the  law,  to  the 
extent,  at  least,  of  excluding  him  from  a  public  trust,""*    (See  Default  ;  and, 
generally,  Officers.) 

Default  of  issue.  An  indefinite  failure  of  issue/^  (See,  generally, 
Descent  and  Distribution  ;  Trusts  ;  Wills.) 

Defeasance.''"  a  collateral  deed,  made  at  the  same  time  with  a  feoffment, 
or  other  conveyance,  containing  certain  conditions,  upon  the  performance  of 
which  the  estate  then  created  may  be  defeated  or  totally  undone ; "  an  instru- 
ment which  avoids  or  defeats  the  force  or  operation  of  some  other  deed ;  a  con- 
dition defeating  the  title  of  the  grantee  something  which  defeats  the  operation 
of  a  deed  or  document.^  (Defeasance  :  In  Bill  of  Sale,  see  CHArrEL  Mortgages  ; 
Sales.  In  Bond,  see  Bonds.  In  Chattel  Mortgage,  see  Chatiel  Mortgages. 
In  Deed,  see  Deeds  ;  Mortgages.  In  Mortgage,  see  Mortgages.  Of  Estate, 
see  Deeds  ;  Estates.) 

Defeasible.  Capable  of  defeating,  destroying,  or  impairing.^  (See 
Defeasance.) 


47.  Webster  Diet,  [quoted  in  Walter  v. 
Erdman,  4  Pa.  Super.  Ct.  348,  354]. 

Applied  to  a  public  officer. —  In  State  v. 
Kountz,  12  Mo.  App.  511,  513,  it  is  said: 
"  When  the  term  defaulter  is  employed  to  ex- 
plain a  disqualification  for  holding  a  public 
office,  but  one  meaning  can  attach  to  it  in  the 
minds  of  all  persons  of  ordinary  intelligence, 
who  have  a  common  familiarity  with  the  Eng- 
lish language  and  its  most  popular  idioms. 
No  one  will  naturally  connect  it  with  a  mere 
delinquency  as  to  minor  social  obligations,  or 
the  payment  of  ordinary  debts.  The  universal 
application  of  the  word  in  that  connection  is 
matter  for  judicial  notice." 

48.  State  v.  Kountz,  12  Mo.  App.  511,  513; 
Anderson  L.  Diet,  [quoted  in  State  v.  Moores, 
52  Nebr.  770,  787,  73  N.  W.  299]. 

49.  George  v.  Morgan,  16  Pa.  St.  95,  107. 

"  In  default  of  such  issue "  as  used  in  a 
trust  see  Bruere  v.  Bruere,  35  N.  J.  Eq.  432, 
435. 

50.  "The  word  is  derived  from  the  French, 
defaire,  to  defeat  or  undo."  Shaw  v.  Erskine, 
43  Me.  371,  373. 

Applied  to  a  bill  of  sale. —  Where  a  bill  of 
sale  contained  a  provision  for  the  maintenance 
or  defeasance  of  the  security.  Day,  J.,  said: 
"  It  appears  to  me  that  the  expression  '  de- 
feasance '  can  only  mean  the  putting  an  end 
to  the  existence  of  the  security  by  the  reali- 
sation of  the  value  of  the  goods  for  the  benefit 
of  the  mortgagees."  Consolidated  Credit, 
etc.,  Corp.  V.  Gosney,  16  Q.  B.  D.  24,  55  L.  J. 
Q.  B.  61,  62,  54  L.  T.  Rep.  N.  S.  21,  34  Wkly. 
Rep.  106  [cited  in  Lumley  v.  Simmons,  55 
L.  J.  Cli.  759,  760,  and  criticized  in  Blaiberg 
V.  Beckett,  18  Q.  B.  D.  06,  56  L.  J.  Q.  B.  35,  37, 
55  L.  T.  Rep.  N.  g.  870,  35  Wkly.  Rep.  34, 
where  Lindley,  L.  J.,  in  speaking  of  a  bill  of 
sale  wliicli  contained  a  stipulation  "  for  the 
maintcnaiK'o  or  (Icfeasaiicc  of  tlie  socurity," 
said:  "  It  is  evident,  .  .  .  that  'defeasance' 
here  cannot  be  taken  in  its  strict  sense.  In 
niy  opinif>n  tlic  word  liere  points  to  some  con- 
dition to  I)e  pcrfornicd  wliicli  puts  an  end  to 
the  security,  as,  for  instance,  a  condition  as 


to  redemption.  It  means  a  condition  defeat- 
ing the  title  of  the  grantee,  a  matter  Mith 
which  the  stipulation  here  has  nothing  to 
do."] 

51.  Miller  v.  Quick,  158  Mo.  495,  504,  59 
S.  W.  955;  Flagg  v.  Mann,  9  Fed.  Cas.  No. 
4,847,  2  Sumn.  486  [quoting  2  Blackstone 
Comm.  327].  And  see  Shaw  v.  Erskine,  43 
Me.  371,  373  [citing  4  Cruise  Dig.  82];  Lacy 
V.  Kynaston,  2  Salk.  575;  Fowell  v.  Forrest, 
2  Saund.  47dd,  48  note  1. 

It  is  not  necessary  that  the  dates  of  the 
two  instruments  should  be  the  same,  in  order 
that  one  may  be  a  defeasance  of  the  other. 
Harrison  v.  Phillips  Academy,  12  Mass.  456, 
463. 

52.  Lippincott  v.  Tilton,  14  N.  J.  L.  361, 
364;  Flagg  v.  Mann,  9  Fed.  Cas.  No.  4,847, 
2  Sumn.  486  [quoting  Comyns  Dig.  tit.  "  De- 
feasance," A]  ;  Fowell  v.  Forrest,  2  Saund. 
47dd,  48  note  1  [citing  Comyns  Dig.  tit.  "  De- 
feasance," A]  ;  Bouvier  L.  Diet,  [quoted  in 
Simmons  West  Virginia  Ins.  Co.,  8  W.  Va. 
474,  486]. 

53.  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96, 
103,  56  L.  J.  Q.  B.  35,  55  L.  T.  Rep.  N.  S. 
876,  35  Wkly.  Rep.  34.  And  see  Colthirst 
V.  Bejushin,  1  Plowd.  21,  34,  where  it  is 
said:  "As  if  the  Condition  enlarges  the  Es- 
tate, then  the  Defendant  ought  to  shew  it, 
because  he  takes  Benefit  bj^  the  Enlargement." 
See  also  Nugent  v.  Riley,  1  Mete.  (Mass.) 
117,  119,  35  Am.  Dec.  355. 

54.  In  re  Storev,  52  L.  J.  Ch.  39,  42  [cited 
in  Blaiberg  r.  Beckett,  18  Q.  B.  D.  96,  99.  56 
L.  J.  Q,  B,  33,  55  L,  T.  Rep.  N.  S.  876,  35 
Wkly.  Rep.  34]. 

"A  bond  for  a  reconveyance  upon  tlie  pay- 
ment of  a  specified  sum  and  interest,  at  a 
s])ecified  time,  made  at  the  same  time  and  of 
tlio  same  date  as  tlie  deed,  is  .  .  .  an  instru- 
nuMit  in  form  and  terms  reasonably  adaiitod 
and  appropriate  to  serve  as  a  defeasance," 
Butman  v.  James,  34  Minn.  547.  550.  27  N.  W. 
60  [ciliiiq  Rice  r.  Rice,  4  Pick.  (Mass.) 
349]. 

55.  English  L.  Diet. 
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Defeasible  fee.  One  where  the  devisee  becomes  invested  with  the  fee- 
simple  title,  subject  to  be  divested  upon  the  happening  of  some  contingency 
provided  by  the  will.^*^    (See  Estates.) 

Defeasible  title.  One  that  is  capable  of  being  annulled  or  made  void  — 
not  one  that  is  already  void,  or  an  absolute  nullity." 

Defeat.  As  a  noun,  frustration ;  a  rendering  null  and  void.  As  a  verb,  to 
resist  with  success.^^ 

DEFECT.^^  a  want  or  absence  of  something  necessary  for  completeness  or 
perfection;''^  a  lack  or  absence  of  something  essential  to  completeness."^  It 
includes  the  idea  of  a  fault  or  want  of  perfection."^  (Defect :  In  Attachment 
Proceedings,  see  Attachment.  In  Bridge,  see  Bridges.  In  Drain  or  Sewer, 
see  Deains  ;  Municipal  Corpokations.  In  Highway,  see  Municipal  Corpora- 
tions ;  Streets  and  Highways.  In  Indictment,  see  Indictments  and  Informa- 
tions. In  Machinery  or  Appliances,  see  Master  and  Servant;  Negligence. 
In  Pleading,  see  Pleading.  In  Record  on  Appeal,  see  Appeal  and  Error  ; 
Criminal  Law.  In  Street,  see  Municipal  Corporations  ;  Streets  and  High- 
ways.  Of  Parties,  see  Parties.) 

Defective.  Insufficient." 


56.  "As  where  an  estate  is  devised  to  A., 
and  if  A.  should  die  without  children  then  to 
B. ;  in  such  a  case  the  devise  over  takes  effect 
in  the  event  A.  dies  without  children,  and  B. 
becomes  the  owner  in  fee  of  the  estate."  Wills 
V.  Wills,  85  Ky.  486,  493,  3  S.  W.  900,  9  Ky. 
L.  Rep.  76.  See  also  Forsythe  v.  Lansing,  109 
Ky.  518,  520,  59  S.  W.  854,  22  Ky.  L.  Eep. 
1064. 

57.  Webster  Diet,  \_quoted  in  Elder  f. 
Schumacher,  18  Colo.  433,  448,  33  Pac.  175]. 

58.  Webster  Diet,  \_quoted  in  Walker  v. 
Sayers,  5  Bush  (Ky. )  579,  582,  distinguish- 
ing "defeat"  from  "hinder"]. 

"  Defeat "  or  "  obstruct "  actions. —  Where 
a  statute  provided  that  if  any  persons,  etc., 
should  abscond,  or  conceal  themselves  to  "  de- 
feat or  obstruct "  any  persons  who  have  title, 
from  maintaining  any  actions,  etc.,  and  a  de- 
fense to  the  action  was  that  the  acts  of  the 
sureties  in  inducing  the  payee  of  the  note  in 
question  not  to  sue  until  after  seven  years 
had  expired,  amounted  to  a  hindrance  or  ob- 
struction to  the  suit,  the  court  said :  "  The 
words  '  defeat  or  obstruct,'  as  used  in  the  act, 
signify  the  performance  of  some  act  on  the 
part  of  the  sureties,  which  will  amount  to  ,i 
prevention  or  hindrance  of  a  suit  in  opposition 
to  the  will  and  rights  of  the  creditor,  such  as 
he  cannot  with  reasonable  diligence  overcome. 
The  terms  import  resistance  and  obstruction 
to  his  rights,  and  unless  the  acts  complained 
of  are,  in  point  of  fact,  such  as  would  hinder 
and  prevent  him  from  bringing  the  suit,  not- 
withstanding his  desire  to  do  so,  they  cannot 
properly  be  said  '  to  defeat  or  obstruct '  such 
suit."  Colmean  f.  Walker,  3  Mete.  (Ky.) 
65,  68.  77  Am.  Dec.  163. 

59.  "Any  defect  whatever"  as  used  in  a 
contract  in  reference  to  the  sale  of  a  vessel 
see  Taylor  v.  Bullen,  5  Exch.  779,  785,  20 
L.  J.  Exch.  21. 

Applied  to  public  ways. — "  The  words  '  any 
defect  in  the  condition  of  any  bridge,  street, 
sidewalk,  or  thoroughfare,'  refer  to  defects  in 
such  public  ways  or  structures  as  such,  and 


with  regard  to  their  usefulness  and  safety  for 
the  purposes  of  travel."  Pye  v.  Mankato,  38 
Minn.  536,  537,  38  N.  W.  621. 

Applied  to  ways,  works  or  machinery. — 
Where  a  statute  rendered  an  employer  liable 
for  injury  to  an  employee,  "  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works  or 
machinery  connected  with  or  used  in  the  busi- 
ness of  the  employer,"  the  court  said:  "An 
unsuitableness  of  ways,  works,  or  machinerv' 
for  work  intended  to  be  done  and  actually 
done  by  means  of  them,  is  a  defect  within  the 
meaning  of  [the  statute]."  Greloneck  r.  Dean 
Steam  Pump  Co.,  165  Mass.  202,  217,  43  N.  E. 
85.  And  see  Yarmouth  v.  France,  19  Q.  B.  D. 
647,  658,  57  L.  J.  Q.  B.  7,  36  Wkly.  Eep.  281, 
where  Lindley,  L.  J.,  in  speaking  of  a  similar 
statute,  said:  "The  word  'defect,'  and  the 
words  '  way  and  machinery '  which  occur  in 
the  section,  throw  some  doubt  on  whether 
plant  can  include  horses." 

60.  Imperial  Diet,  \quoted  in  Reg.  r. 
Creighton,  19  Ont.  339,  344]. 

61.  Webster  Diet,  \_quoted  in  Bliven  r. 
Sioux  City,  85  Iowa  346,  351,  52  N.  W.  246; 
Boldt  V.  Budwig,  19  Nebr.  739,  742,  28  N.  W. 
280].  See  also  Haney-Campbell  Co.  v.  Pres- 
ton Creamery  Assoc.,  119  Iowa  188,  198,  93 
N.  W.  297. 

62.  Tate  r.  Latham,  [1897]  1  Q.  B.  502, 
506,  66  L.  J.  Q.  B.  349,  76  L.  T.  Rep.  N.  S. 
336,  45  Wkly.  Rep.  400,  where  Bruce,  J.,  said: 
"A  machine  may  be  in  its  nature  and  charac- 
ter a  perfect  machine  and  may  yet  be  in  an 
imperfect  or  defective  condition." 

63.  Bliven  v.  Sioux  City,  85  Iowa  346,  351, 
52  N.  W.  246,  where  the  defect  under  con- 
sideration was  a  defect  in  a  sidewalk. 

64.  State  v.  Lavalley,  9  Mo.  834,  836, 
where  the  court  said :  "  The  words  '  defect- 
ive '  and  '  insufficient,'  although  differing 
somewhat  in  signification,  are  frequently  used 
indifferently  by  the  Legislature  as  meaning 
the  same  thing;  and  as  applied  to  recogni- 
zances, thsj-e  can  scarcely  be  said  to  be  any 
distinction  in  fact." 
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Defend.  T<>  contest  and  endeavor  to  defeat  a  claim  or  demand  made  against 
one  ill  a  court  of  justice.''"' 

DEFENDANT.  '  A  party  sued  in  a  i)ersona]  action.''" 

Defense.'''  In  its  Jegal  sense,  the  term  signifies  not  a  justification,  protection 
or  guard,  wliicli  is  now  its  popular  signification,'''*  but  merely  an  opposing  or 
denial  of  tlie  truth  or  validity  of  the  complaint ; ''''  a  general  assertion  that  the 
plaintiff  has  no  ground  of  action,™  which  is  afterward  extended  and  maintained  in 
the  plea      a  full  answer  to  the  whole  or  to  some  ]>art  of  plaintiff's  demand;''^ 


65.  Black  L.  Diet,  [quoted  in  Boelimer  v. 
Big  lioek  Irr.  Dist.,  117  Cal.  19,  28,  48  Pae. 
908]. 

Applied  in  a  treaty. —  Where  a  treaty  be- 
tween the  United  States  and  the  kingdom  of 
Italy  provided  that  consuls-general  "  may 
have  recourse  to  the  autliorities  of  the  re- 
spective countries  within  their  respective  dis- 
tricts, whether  federal  or  local,  judicial  or 
executive,  in  order  to  defend  the  rights  and 
interests  of  their  countrymen,"  the  court 
said:  "The  term  'defend,'  as  used,  is  to  be 
given  the  broadest  meaning,  and  includes  the 
power  to  maintain  affirmatively  the  rights  of 
the  consul's  countrymen,  and  our  local  as 
well  as  federal  judiciary  must,  in  obedience 
to  the  treaty,  recognize  such  rights."  Matter 
of  Tartaglio,  12  Misc.  (N.  Y.)  245,  246,  33 
N.  Y.  Suppl.  1121,  an  application  for  distribu- 
tive shares  of  decedent's  widow  and  children. 

66.  Bouvier  L.  Diet. 

67.  "  The  word  '  defence  '  is  a  term  of  ai't. 
It  comes  from  the  Norman  French,  and  was 
Used  in  common  law  pleading  in  the  sense 
merely  of  denial."  Cullen  v.  Woolverton,  63 
N.  J.  L.  279,  283,  47  Atl.  626;  U.  S.  v.  Ord- 
way,  30  Fed.  30,  32  [citing  1  Chitty  PL  462; 
Hapalje  &  L.  L.  Diet.]. 

Distinguished  from  "  answer  "  or  "  demur- 
rer."— In  Strauss  f.  Union  Cent.  L.  Ins.  Co., 
33  Misc.  (N.  Y.)  571,  572,  67  N.  Y.  Suppl. 
931,  the  court  said:  "  The  coui'ts  do  not  seem 
to  have  interpreted  the  word  '  defence '  in 
section  3253  in  the  scientific  and  accurate 
sense  which  it  has  and  always  has  had  in 
pleading.  They  interpret  it,  strangely  enough, 
to  mean  '  answer,'  or  even  '  demurrer,'  which 
it  does  not  mean  and  never  meant.  They  do 
not  even  interpret  it  to  mean  the  contest  or 
opposition  which  a  defendant  makes  on  a 
trial,  and  which  laymen  call  a  defence,  for 
an  allowance  is  habitually  allowed,  in  the 
first  and  second  judicial  departments,  at 
lea.st,  where  tlie  complaint  is  dismissed  for 
the  plaintifT's  default,  or  a  judgment  is  taken 
against  the  defendant  on  his  default,  when 
the  cause  is  reached  for  trial." 

Distinguished  from  "  counter-claim." —  In 
Haywood  v.  Seeber,  61  Iowa  574,  576,  16 
N.  W.  727  \rjuoted  in  Yarger  v.  Chicago,  etc., 
R.  Co.,  78  Iowa  6.50,  651,  43  N.  W.  469]  the 
court  said :  "A  defense  denies  the  right  of 
recovery,  and  shows  that  plaintiffs  never  had 
a  cause  of  action,  or  that  it  has  been  dis- 
charged, as  by  payment.  A  counter-claim  is 
not  a  defense."  See  also  Naylor  v.  Smith, 
«3  N.  J.  L.  590,  598,  44  Atl.  649;  Lafond  r. 
Las.sere,  26  Misc.  (N.  Y.)  77,  78,  46  N.  Y. 
Siipj)!.  459;  Baum's  Castorine  Co.  Tliornas, 
92  Iliin  (N.  Y.)  1,  37  N.  Y.  Snjjpl.  913;  Fet- 
trclch      McKay,  II  Al.h.  I'r.  N.  S.  ( N.  Y.) 


453,  454;  Cohn  V.  Hudson,  66  How.  Pr. 
(N.  Y.)  150. 

Distinguished  from  "  denial." — "  There  can 
be  no  denial  of  the  complaint  or  of  any  part 
of  it  in  a  '  defence.'  A  '  denial '  and  a  '  de- 
fence' are  distinct  and  separate  parts  of  an 
answer."  Burkett  v.  Bennett,  35  Misc.  (X.  Y.) 
318,  319,  71  N.  Y.  Suppl.  144.  See  also  Flaok 
r.  O'Brien,  19  Misc.  (X.  Y.)  399,  400,  43 
N.  Y.  Suppl.  854,  where  it  is  said:  "A  de- 
nial is  not  a  '  defense '  at  all,  and  may  not 
be  so  designated.  A  '  defense '  consists  of  an 
affirmative  statement  of  new  matter  only." 
And  see  Soper  v.  St.  Regis  Paper  Co.,  38 
Misc.  (N.  Y.)  294,  297,  77  N.  Y.  Suppl.  896; 
Green  v.  Brown,  22  Misc.  (X.  Y.)  279,  280, 
49  X.  Y.  Suppl.  163. 

"A  partial  defense  is  a  denial  of  one  or 
more  of  several  causes  of  action."  Travis  v. 
Barger,  24  Barb.  (X.  Y.)  614,  631.  See  also 
McKyring  v.  Bull,  16  X.  Y.  297,  308,  69  Am. 
Dec. '696  note. 

68.  Wilson  v.  Poole,  33  Ind.  443,  449;  Mil- 
ler V.  Martin,  8  X.  J.  L.  201,  204;  Bush  v. 
Prosser,  11  X.  Y.  347,  352  [cited  in  Poland  v. 
Jolmson,  16  Abb.  Pr.  (X.  Y.)  235.  236]; 
Houghton  V.  Townsend,  8  How.  Pr.  (X.  Y.) 
441,  442. 

69.  Wilson  v.  Poole,  33  Ind.  443,  449  [cit- 
ing I  Chitty  PI.  428] ;  Cullen  v.  Woolverton, 
65  X.  J.  L.  279,  283,  47  Atl.  626;  Miller  v. 
Martin,  8  X.  J.  L.  201.  204;  Bush  v.  Prosser, 
11  X.  Y.  347,  352  [cited  in  Poland  v.  Johnson, 
16  Abb.  Pr.  (X.  Y.)  235,  236]  ;  Cohn  r.  Hus- 
son,  06  How.  Pr.  (X.  Y.)  150,  15l;  Stewart 
V.  Travis,  10  How.  Pr.  (X.  Y.)  148,  151; 
Houghton  V.  Townsend,  8  How.  Pr.  (X.  Y.) 
441,  442;  Whitfield  v.  JEtna.  L.  Ins.  Co.,  125 
Fed.  269,  270. 

"A  '  defence '  in  pleading  can  consist  only 
of  '  new  matter,'  i.  e.,  matter  which  is  not 
embraced  within  the  issue  raised,  or  which 
might  be  raised,  by  a  denial,  and  cannot 
therefore  be  proved  under  a  denial."  Durst 
V.  Brooklyn  Heights  R.  Co.,  33  Misc.  (X.  Y.) 
124,  125.  07  X.  Y.  Suppl.  297.  See  also  Von- 
Hagen  v.  Waterbury  Mfg.  Co.,  22  Misc.  (X.  Y.) 
580,  581,  49  X.  Y.  Suppl.  405;  Green  r.  Brown, 
22  Misc.  (N.  Y.)  279,  280,  49  X.  Y.  Suppl. 
103. 

70.  Cullen  r.  Woolverton,  65  X.  J.  L.  279, 
283,  47  Atl.  626;  Bouvier  L.  Diet,  [quoted  in 
Whitfield  V.  zEtna  L.  Ins.  Co.,  125  Fed.  269, 
270]. 

71.  King  V.  Bell,  13  Nebr.  409,  414,  14 
X.  W.  141. 

72.  WoliIc  r.  Butler,  43  How.  Pr.  (N.  Y.) 
5,  15.  See  also  Bush  v.  Prosser.  11  N.  Y. 
;!47,  352  \ci1cd  in  Fohmd  r.  Jolinson.  10  Abb. 
l>r.  (X.  Y.)  235,  239];  Houghton  v.  Town- 
send,  8  How.  Pr.  (N.  Y.)  441,  442. 
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that  wliich  is  offered  and  alleged  by  the  party  proceeded  against  in  an  action  or 
suit  as  a  reason  in  law  or  fact  why  the  plaintiff  should  not  recover  or  establish 
what  he  seeks  ;  what  is  put  forward  to  defeat  an  action."^  In  a  less  technical 
sense  the  word  is  used  as  well  in  legal  as  in  popidar  language,  to  signify,  not  a 
clause  or  form  in  pleading,  but  the  subject  of  the  pleaJ*  (Defense :  Affidavit 
of,  see  Pleading.  To  Action,  see  Actions.  To  Crime,  see  Criminal  Law.) 
Defense  AU  fond  en  droit.    In  French  and  Canadian  law,  a  Demur- 

RER/^  (J.  V. 

DEFENSE  AU  FOND  EN  FAIT.  In  French  and  Canadian  law,  the  general  issue.'''*' 
Defense  to  an  action.    A  right  possessed  by  the  defendant,  arising  out 

of  the  facts  alleged  in  his  pleadings,  which  either  partially  or  wholly  defeats  the 

plaintifi's  claim. 

Defensive  war.  In  the  law  of  nations,  a  war  commenced  or  carried  on  in 
defence  or  for  the  protection  of  national  rights.™ 

Deferred  life  annuities.  Annuities  for  the  life  of  the  purchaser,  but 
not  commencing  until  a  date  subsequent  to  the  date  of  buying  them,  so  that  if  the 
purchaser  die  before  that  date,  the  purchase-money  is  lost.™ 

Deferred  payments.    Payments  postponed,  or  not  made  when  due.^" 

Deferred  stock.    See  Corporations. 

Defiance.    The  act  of  one  who  defies.^^ 

DEFICIENCY.^^  The  lack  of  a  part.^^  (Deficiency :  Apportionment  of  in 
Boundary,  see  Boundaries.  In  Quantity  of  Land  Sold,  see  Vendor  and  Pur- 
chaser.   On  Foreclosure  of  Mortgage,  see  Chattel  Mortgages  ;  Mortgages.) 

DEFICIENTE  UNO  SANGUINE,  NON  POTEST  ESSE  H.S:rES.  A  maxim  mean- 
ing "  One  blood  being  wanted,  one  cannot  be  heir."  ^ 

DEFICIT.^^    Want ;  deficiency  in  an  account  or  a  number.^® 


73.  Black  L.  Diet,  [quoted  in  Whitfield  r. 
JEtna  L.  Ins.  Co.,  125  Fed.  269,  270]. 

74.  "  Thus,  if  in  an  action  on  contract,  the 
defendant  pleads  infancy,  or  to  an  action  of 
trespass  or  license,  infancy  in  the  one  case, 
and  license  in  the  other  is  called  the  defence." 
Gould  PI.  c.  2,  §  15  [quoted  in  Houghton  v. 
Townsend,  8  How.  Pr.  (N.  Y.)  441,  442]. 

75.  Black  L.  Diet. 

76.  Black  L.  Diet. 

77.  Utah,  etc.,  R.  Co.  v.  Crawford,  1  Ida. 
770,  773. 

78.  Burrill  L.  Diet,  [citing  1  Kent  Comm. 
50  note],  where  it  is  said:  "A  war  may  be 
defensive  in  its  principles,  though  offensive 
in  its  operations." 

79.  Wharton  L.  Lex. 

80.  English  L.  Diet. 

81.  Century  Diet. 

Applied  to  adverse  possession. —  In  Wil- 
liams r.  McGee,  1  Mill  (S.  C.)  85,  91  [pelting 
Ballantine  Lim.  23],  the  court,  in  speaking 
of  acts  necessary  to  gain  a  title  by  adverse 
possession,  said:  "The  case  is,  'If  a  cottage 
is  built  in  defiance  of  the  lord,  and  quiet  pos- 
session has  been  had  for  twenty  years,  it  is 
■within  the  statute.'  .  .  .  By  defiance,  is 
meant,  of  course,  a  possession  unequivocally 
adverse." 

82.  "  Deficiency  in  the  cargo  "  see  Merrick 
V.  Nineteen  Thousand  Five  Hundred  and 
Fourteen  Bushels  of  Wheat,  etc.,  3  Fed.  340, 
341. 

"  Deficiency  in  quantity "  see  Meyer  v. 
Peck,  28  N.  Y.  590,  596,  598. 

"Deficiency  upon  the  mortgage  debt." — 
Goldsmith  v.  Brown,  35  Barb.  (N.  Y.)  484, 
492. 


Applied  to  municipal  taxation.— Where  a 
municipal  charter  provided  that  "  the  trus- 
tees shall  have  power,  whenever  there  shall 
be  any  excess  of  money  in  any  one  fund  raised 
by  tax,  to  apply  any  such  excess  to  supply 
any  deficiency  that  may  exist  in  any  other 
fund,"  the  court  said :  "  The  only  reasonable 
construction  to  be  given  the  word  '  de- 
ficiency,' as  used  in  section  9  of  title  7,  is  that 
it  arises  where  the  tax  imposed  has  not  re- 
sulted in  raising  the  amount  authorized  to 
be  raised  by  the  board  of  trustees."'  Matter 
of  Plattsburgh,  27  N.  Y.  App.  Div.  353,  360, 
50  N.  Y.  Suppl.  356. 

"  Deficiency  or  surplusage "  as  used  in  a 
will  see  Bragaw  v,  Bolles,  51  N.  J.  Eq.  84,  87, 
25  Atl.  947. 

83.  Worcester  Diet,  [quoted  in  Matter  of 
Plattsburgh,  27  N.  Y.  App.  Div.  353,  360,  50 
N.  Y.  Suppl.  356]. 

84.  Bouvier  L.  Diet,  [citing  Ratcliffe's 
Case,  3  Coke  37a,  41a]. 

85.  Applied  to  liability  of  sureties. —  In 
Mutual  Loan,  etc..  Assoc.  v.  Price,  19  Fla. 
127,  137,  the  court,  in  speaking  of  the  lia- 
bility of  sureties  for  a  deficit  in  an  officer's 
accounts,  said :  "  We  do  not  think  the  term 
deficit  necessarily  or  ordinarily  implies  mis- 
application. .  .  .  Now  the  term  '  deficit '  may 
not  only  indicate  an  amount  wanting,  as 
shown  by  the  books,  to  balance  the  officer's 
account,  but  the  fact  may  be  that  such 
amount  had  been  then  misappropriated  by 
the  officer  and  evidence  showing  the  true  state 
of  facts  is  admissible." 

86.  Mutual  Loan,  etc.,  Assoc.  v.  .Price,  19 
Fla.  127,  138  [quoting  Johnson  Diet.;  Web- 
ster Diet.;  Worcester  Diet.]. 
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de  fide  et  officio  judicis  non  recipitur  qu>estio,  sed  de  scientia 

SIVE  SIT  ERROR  JURIS  SIVE  FACTI.  A  maxim  meaning  "  TJiC  bona  fidcB  and 
honesty  of  purpose  of  a  judge  cannot  be  questioned,  but  his  decision  may  be 
impugned  for  error  either  of  law  or  of  fact." 

DEFILE.    To  pollute,  to  corrupt  the  chastity  of,  to  debauch  or  to  violate.^  | 

DEFILEMENT.  The  act  of  defihng,  or  the  state  of  being  defiled;  foulness;! 
uncleanness;  impurity.^'-*    (Defilement:  Of  Female,  see  liApE ;  Sedcction.) 

DEFINE.'"*  To  determine  the  end  or  limit ; to  fix,  establish,  or  prescribe 
authoritatively.^^ 

DEFINING.    Determining  the  limits  ;  ^'^  declaring."* 


87.  Broom  Leg.  Max. 

Applied  in  Snyder  v.  Snyder,  6  Binn.  (Pa.) 
483,  499,  6  Am.  Dee.  493;  Com.  v.  Sheriff,  7 
Pliila.  (Pa.)  84,  85. 

88.  Webster  JDiet.  {.quoled  in  State  c.  Fer- 
nald,  88  Iowa  553,  557,  55  N.  W.  534;  State 
V.  Montgomery,  79  Iowa  737,  738,  45  N.  W. 
292]. 

89.  Century  Diet. 

90.  Synonymous  with  "declare." — Where 
a  statute  enacted  that  "  it  shall  be  lawful 
for  this  Legislature,  ...  to  define  the  privi- 
leges, immunities,  and  powers  to  be  held,  en- 
joyed, and  exercised  by  the  council  and  as- 
sembly," etc..  Lord  Cranworth  said:  "Now, 
looking  at  the  context,  we  cannot  entertain 
the  least  doubt  that  (though  it  is,  perhaps, 
carelessly  employed)  the  word  '  define  '  means, 
in  this  section,  nothing  more  than  '  declare.'  " 
Dill  V.  Murphy,  10  Jur.  N.  S.  549,  10  L.  T. 
Rep.  N.  S.  170,  1  Moore  P.  C.  N.  S.  487,  12 
Wkly.  Rep.  491,  493,  15  Eng.  Reprint  784. 

"  Power  to  define "  distinguished  from 
"power  to  grant,"  etc. —  In  Styles  f.  Tyler, 
64  Conn.  432,  452,  30  Atl.  165,  the  court,  in 
speaking  of  a  constitutional  provision,  for 
the  establishment  of  courts,  that  "  the  pow- 
ers and  jurisdiction  of  which  courts  shall  be 
defined  by  law,"  said:  "A  power  to  define 
is  different  from  a  power  to  grant  or  appor- 
tion; and  however  far  the  meaning  of  the 
word  '  define '  might  be  extended  when  the 
context  clearly  calls  for  extension,  it  is  cer- 
tain that  when  used  with  reference  to  a  juris- 
diction substantially  described,  its  meaning 
must  be  confined  to  fixing  limits  for  the  exer- 
cise of  such  jurisdiction,  and  cannot  be  ex- 
tended to  an  alteration  of  its  character."  See 
also  In  re  Fourth  Judicial  Dist.,  4  Wyo.  133, 
147,  32  Pac.  850. 

"  Known  "  and  "  defined  "  watercourses. — 
In  Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
634,  57  Pac.  585,  Beatty,  C.  J.,  in  speaking 
of  watercourses  whose  channels  are  known  or 
defined,  said:  "  '  Defined  '  means  a  contracted 
and  bounded  cliannel,  though  the  course  of  the 
stream  may  be  undefined  by  human  knowl- 
edge ;  and  the  word  '  known  '  refers  to  knowl- 
edge of  the  course  of  the  stream  by  reasonable 
inference."  See  also  Medano  Ditch  Co.  v. 
Adams,  29  Colo.  317,  326,  68  Pac.  431  (where 
tlie  court,  in  spciikin;^  of  iirHlcr-groinul  cur- 
rents of  water,  said:  "  Tlie  cliannels  and  ex- 
istence of  such  streams,  though  not  visible, 
are  '  dr'niied  '  and  'known'  wifliin  tlie  ni(>an- 
iiig  of  tlie  law  when  their  conrM<'  aiul  (low 
are  determinable  by  reasonable  inference")  ; 
Miller  v.  Black  Rock  Springs  Imp.  Co.,  99 


Va.  747,  757,  40  S.  E.  27,  86  Am.  St.  Rep. 
924  (where  the  court,  in  speaking  of  subter- 
ranean waters  flowing  in  defined  or  known 
channels,  said :  "  '  Defined  '  means  a  con- 
tracted and  bounded  channel,  although  the 
course  of  the  stream  may  be  undefined  by 
human  knowledge.  '  Known '  means  the 
knowledge,  by  reasonable  inference,  from  ex- 
isting and  observed  facts  in  the  natural  or 
pre-existing  condition  of  the  surface  of  the 
ground.  '  Known '  in  this  rule  of  law,  is 
not  synonymous  with  '  visible,'  nor  is  it  re- 
stricted to  knowledge  derived  from  exposure 
of  the  channel  by  excavation");  Huber  v. 
Merkel,  117  Wis.  355,  360,  94  N.  W.  354,  62 
L.  R.  A.  589  (where  the  court,  in  speaking  of 
a  stream  with  a  defined  "  channel,"  said : 
'■  The  word  '  defined '  here  means  a  contracted 
and  bounded  channel"). 

91.  "As,  to  define  the  extent  of  a  kingdom 
or  country."  Gould  v.  Hutchins,  10  Me.  145, 
154.  See  also  People  v.  Bradley,  36  Mich. 
447,  452. 

92.  Century  Diet.  S.<luoted  in  Boyd  Pav., 
etc.,  Co.  V.  Ward,  85  Fed.  27,  35,  28  C.  C.  A. 
667]. 

Applied   to   punishment  for   piracy. —  In 

U.  S.  V.  Smith,  5  Wheat.  (U.  S.)  153,  160,  5 
L.  ed.  57,  Story,  J.,  in  speaking  of  the  power 
of  congress  "  to  define  and  punish  piracy  and 
felonies  committed  on  the  high  seas,  and 
offenses  against  the  law  of  nations,"  said: 
"  To  define  piracies,  in  the  sense  of  the  con- 
stitution, is  merely  to  enumerate  flie  crimes 
which  shall  constitute  piracy;  and  this  may 
be  done  either  by  a  reference  to  crimes  hav- 
ing a  technical  name,  and  determinate  extent, 
or  by.  enumerating  the  acts  in  detail,  upon 
which  the  punishment  is  infiicted." 

93.  Goula  r.  Hutchins,  10  Me.  145, 
154. 

94.  Dill  V.  Murphv,  10  Jur.  N.  S.  549,  550, 
10  L.  T.  Rep.  N.  S.  170,  1  Moore  P.  C.  N.  S. 
487,  12  Wkly.  Rep.  491,  15  Eng.  Reprint 
784. 

"  Defining  "  results  of  an  election. — In  Hig- 
gins  V.  State,  64  Md.  419,  420,  1  Atl.  876, 
where  a  statute  provided  that  the  results  of 
an  election  should  be  returned  to  certain 
judges  wlio  were  invested  with  the  duty  of 
defining  certain  districts,  etc.,  in  whicli  the 
sale  of  spirituous  liquors  should  be  prohib- 
ited, the  court  said:  "The  word  'defining,' 
as  here  used,  we  must  read  as  synonymous 
with  specifying  or  designating,  and  thus  sim- 
ply re(|uiiing  the  Judges  to  ])arti<'uliirize  in 
the  ])roclaination  tlu'  districts  or  district  cast- 
ing a  majority  of  votes  in  favor  of  the  law." 


DEFINITE— DEFLORATION         [13  Cyc]  Y65 

IF',- 

'       DEFINITE.    Having  fixed  limits ;  bounded  with  precision ;  determinate."^ 
I  (Definite  :  Failure  of  Issue,  see  Wills.) 
DEFINITELY.    In  a  definite  manner."" 

DEFINITION.    An  explanation  of  the  signification  of  a  word,  or  of  what  a 
liip    j   word  is  understood  to  express."' 

Definitive.     That   which  finally   and    completely  ends   and   settles  a 
controversy."^ 

'    i        Defloration.    Seduction  or  debauching;  the  act  by  which  a  woman  is 
!   deprived  of  her  virginity.""    (See,  generally,  Rape  ;  Seduction.) 


95.  Century  Diet. 

"  Definite  location  of  a  right  of  way "  is 

said  to  be  accomplished  by  the  "  actual  con- 
struction of  the  road."  Jamestown,  etc.,  R. 
Co.  V.  Jones,  177  U.  S.  125,  130,  20  S.  Ct. 
568,  44  L.  ed.  698. 

"Definite  period"  as  used  in:  Contract  of 
employment  see  Russell  v.  National  Exhibi- 
tion Co.,  60  N.  Y.  App.  Div.  40,  69  N.  Y. 
Suppl.  732.  Insurance  policy  see  Brummer 
f.  Cohn,  86  N.  Y.  11,  16,  40  Am.  Rep.  503. 

"  Definite  quantity "  as  used  in  a  patent 
see  De  Lamar  v.  De  Lamar  Min.  Co.,  110 
Fed.  538,  542. 

96.  Century  Diet. 

"  Definitively  condemned." —  ^Vhere  an  in- 
ternational convention  provided  that  "  Prop- 
erty captured,  and  not  yet  definitely  con- 
demned, or  which  may  be  captured  before  the 
exchange  of  ratifications  .  .  .  shall  be  mu- 
tually restored,"  the  court  said:  "  The  terms 
used  in  the  treaty  seem  to  apply  to  the  actual 
condition  of  the  property,  and  to  direct  a 
restoration  of  that  which  is  still  in  contro- 
versy between  the  parties.  On  any  other  con- 
struction, the  word  definitive  would  be  ren- 
dered useless  and  inopei'ative.  Vessels  are 
seldom  if  ever  condemned,  but  by  a  final  sen- 
tence. An  interlocutory  order  for  a  sale  is 
not  a  condemnation.  A  stipulation,  then,  for 
the  restoration  of  vessels  not  yet  condemned 
would,  on  this  construction,  comprehend  as 
many  cases  as  a  stipulation  for  the  restora- 
tion of  such  as  are  not  yet  definitively  con- 
demned." U.  S.  1?.  The  Peggy,  1  Cranch 
(U.  S.)  103,  109,  2  L.  ed.  49. 

"When  the  line  or  route  of  the  road  be- 
came definitely  fixed,"  within  the  intent  and 
meaning  of  an  act  of  congress  see  St.  Paul, 
etc.,  R.  Co.  V.  Ward,  47  Minn.  40,  43,  49 
N.  W.  401;  Walden  v.  Knevals,  114  U.  S. 
373,  374,  5  S.  Ct.  898,  29  L.  ed.  167 ;  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  635, 
5  S.  Ct.  566,  28  L.  ed.  1122;  Van  Wyck  v. 
ICnevals,  106  U.  S.  360,  366,  27  L.  ed.  201; 
Southern  Pac.  R.  Co.  v.  U.  S.,  109  Fed.  913, 
922,  48  C.  C.  A.  712;  Southern  Pac.  R.  Co.  v. 
U.  S.,  69  Fed.  47,  55,  16  C.  C.  A.  114;  Smith 
X.  Northern  Pae.  R.  Co.,  58  Fed.  513,  515,  7 
C.  C.  A.  397;  U.  S.  v.  McLaughlin,  30  Fed. 
147,  148. 

97.  Webster  Diet.  \^quoted  in  Taylor  v. 
Palmer,  31  Cal.  666,  687]. 

"  Definitions  differ  in  their  character  ac- 
cording to  the  nature  of  the  thing  to  be  de- 
fined. Words  denoting  real  substances  exist- 
ing in  nature,  or  any  of  the  ordinary  acts  of 
the  mind,  are  all  to  be  explained  and  defined 
by  stating  the  facts  and  circumstances  that 


usually  accompany  or  follow  such  things  or 
acts.  The  word  is  made  intelligible  only  by 
a  description,  by  the  enumeration  of  the  at- 
tributes or  circumstances  in  which  it  agrees 
or  differs  with  other  things  of  qualities  some- 
what similar.  Thus,  a  name  conveying  an 
idea  generalized  from  many  individuals  is 
defined  and  explained  by  describing  the  quali- 
ties ordinarily  found  in  such  individuals.  It 
is  so  in  the  definitions  of  natural  objects, 
which  are  rather  descriptions  than  definitions. 
It  is  often  so  in  the  definition  of  moral  ac- 
tions. But  it  is  never  so  as  to  words  or 
phrases  denoting  any  artificial  and  purely 
technical  conceptions:  ideas  framed  by  the 
mind  itself,  and  not  otherwise  found  in  na- 
ture. Such  words  or  ideas  are  susceptible 
of  a  strict  definition."  Warner  v.  Beers,  23 
Wend.  (N.  Y.)  103,  141. 

98.  Black  L.  Diet. 

"Definitive  and  certain  sum  of  money." — 

Where  a  duty  was  imposed  by  statute,  as  fol- 
lows :  "  Bond,  &c.,  given  as  a  security  for 
the  payment  of  any  definitive  and  certain  sum 
of  money  not  exceeding  £50,  £1,  &c.,  &c.," 
Parke,  B.,  said :  "  I  construe  those  words  to 
mean  the  sum  ascertained  by  the  bond  itself, 
—  in  other  words,  the  principal  sum.  It  is 
true,  at  the  time  of  the  execution  of  the  bond 
in  this  case  a  sum  was  due  for  interest,  which 
was  ascertainable:  but  the  amount  of  interest 
is  not  mentioned  in  the  bond,  and  must  de- 
pend on  the  time  when  it  is  paid.  I  think 
the  words  '  definitive  and  certain  sum '  refer 
to  the  principal  money  secured  by  the  bond, 
which  is  to  bear  interest,  and  not  to  interest, 
whether  bygone  or  subsequent;"  Alderson,  B., 
said :  "  Interest  does  not  fall  within  the 
meaning  of  a  '  definitive  and  certain  sum  of 
money '  secured  by  the  bond ;  it  is  only  the 
amount  of  damage  for  the  detention  of  the 
principal."  Parker  v.  Smark,  9  Dowl.  P.  C. 
211,  10  L.  J.  Exch.  200,  7  M.  &  W.  590,  592. 

"  Definitive  publication." — \'\Tiere  a  statute 
in  relation  to  charitable  trusts  gave  a  right 
to  appeal  to  two  inhabitants  within  three 
months  after  "  definitive  publication  "  of  the 
order  of  the  Charity  Commissioners,  etc.,  the 
master  of  the  rolls  said :  "  The  words  '  de- 
finitive publication  of  any  order  of  the  board,' 
contained  in  section  8,  must  mean  the  very 
last  time  that  the  Charity  Commissioners  are 
expected  to  have  the  notice  affixed  to  the 
church-doors.  The  Court  is  bound  to  attach 
some  meaning  to  the  word  '  definitive,'  and  I 
think  it  means  the  last  —  the  final  and  com- 
plete publication  of  the  order."  Ex  p.  Nich- 
olls,  34  L.  J.  Ch.  169,  173. 

99.  Black  L.  Diet. 
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DEFORCE.    To  witliliold  lands  or  tenements  from  tlie  rightful  owner.'  HI 

DEFORCEMENT.^  The  holding  of  any  lands  or  tenements  to  which  anotlier 
has  right;''  any  species  of  wrong  whatsoever  whereby  he  that  has  the  right  to 
the  freehold  is  kept  out  of  possession;'*  a  wrongful  withholding  of  lands  frora. 
the  right  owner,  or  in  case  of  dower,  a  denial  of  the  widow's  right;''  a  privationj 
of  the  freehold,  where  the  entry  of  tiie  present  tenant  or  possession  was  oridJ 
nally  lawful,  but  his  detainer  has  now  become  urjlawful/'  1 

Defraud.  To  deprive  of  some  right,''  interest,  or  property  V>y  deceitfuM 
devices;  to  withhold  from  wrongfully;  to  injure  by  embezzlement ;  to  cheat 
to  overreach;^  to  withhold  from  another  that  which  is  justly  due  to  him,  or  tol 
deprive  him  of  a  right  by  deception  or  artifice ;  to  deprive  of  a  right  V>y  with- 
holding from  another,  by  indirection  or  device,  that  which  he  has  a  ri^ht  to  claim 
or  obtain  ;     to  deprive  of  something  dishonestly.'^    (See,  generally,  Fraud.j 

Defunct.    Deceased  ;  a  deceased  person.'^ 

DE  FURTO.    Of  theft.'* 

DEGRAS.    Wool  grease.'^ 

DE  gratia.    Of  grace  or  favor  ;  by  favor. 

DE  GRATIA  SPECiALI,  EX  CERTA  SCIENTIA,  ET  MERO  MOTU.  Of  special 
grace,  certain  Ivnowledge  and  mere  motion." 

Degree.  In  common  parlance  a  person's  rank  in  life  ;'^  also  a  mark  of  dis- 
tinction conferred  upon  a  student  for  proficiency  in  some  art  or  science.'^  In  the 
law  of  descent  a  remove  or  step  in  the  line  of  descent  or  consanguinity.^  In 
criminal  law  the  term  denotes  a  particular  grade  of  crime  more  or  less  culpable 
than  anotlier  grade  of  the  same  offense.^'  (Degree  :  Of  Crime,  see  Criminal  Law. 
Of  Graduate  of  College  or  University,  see  Colleges  and  Ukiveksities.  Of 
Relationship  or  Kindred,  see  Descent  and  Distribution.) 

DEHERISON.    Disinheriting,  a  depriving  or  putting  out  of  an  inheritance.^ 

DE  HOMINE  REPLEGIANDO.    See  Habeas  Corpus. 


1.  Baldwin  f.  Carter,  17  Conn.  201,  211,  42 
Am.  Dec.  735  {citing  Coke  Litt.  3316]. 

2.  A  term  of  most  general  signification. — ■ 
Foxworth  V.  White,  5  Strobh.  (S.  C.)  113, 
115. 

3.  Foxworth  r.  White,  5  Strobh.  (S.  C.) 
113,  115  [citing  3  Blackstone  Comm.  172]. 

4.  "And  applies  mainly  to  a  case  where  the 
party  has  the  right  of  property,  but  never 
had  the  actual  possession  under  that  right." 
Wildy  r.  Doe,  26  Miss.  35,  40  [citing  3  Black- 
stone  Comm.  173]. 

5.  Woodruff  D.  Brown,  17  N.  J.  L.  246,  269. 
See  also  Hopper  v.  Hopper,  21  N.  J.  L.  543, 
547. 

6.  Hoye  v.  Swan,  5  Md.  237,  247  [quoting 
3  Blackstone  Comm.  172,  and  citing  2  Crabb 
Real  Prop.  §  2457]. 

7.  People  V.  Wiman,  85  Hun  (N.  Y.)  320, 
330,  32  N.  Y.  Suppl.  1037. 

8.  State  r.  Rickey,  0  N.  J.  L.  203,  302. 

9.  Webster  Int.  Diet,  [quoted  in  Petro- 
vitzky  V.  Brigham,  14  Utah  472,  475,  47  Pac. 
tiGO].' 

10.  Burdick  v.  Post,  12  Barb.  (N.  Y.)  168, 
186;  Bouvier  L.  Diet,  [quoted  in  U.  S.  V. 
Honnun,  118  Fed.  780]. 

11.  l<;ncyclo|ni'dia  Diet,  [quoted,  in  Dcseret 
Nat.  Hank  r.  Kidman,  25  lltnh  370,  392,  71 
Pac.  873  I. 

12.  Sinndnrd  Diet,  [quoted  in  llonnnn  V. 
U.  S.,  IKi  I'Vd.  350,  354,  53  C.  C.  A.  570]. 

13.  I5nnill  \j.  Diet. 

14.  Itlnck  I..  Diet. 


One  of  the  kinds  of  criminal  appeal  for- 
merly in  use  in  England.  Black  L.  Diet. 
[citing  2  Reeve  Eng.  Law  40]. 

15.  U.  S.  V.  Leonard,  108  Fed.  42,  43,  47 
C.  C.  A.  181,  where  it  is  said:  "The  word 
'  degras,'  found  in  paragraph  279  [of  the  cus- 
toms act  of  1897],  has  had,  to  some  extent,  a 
generic  meaning,  and  is  not  always  limited  to 
wool  grease  or  its  products;  but,  in  the  trade 
of  the  United  States,  '  degras '  and  '  brown 
grease,'  found  in  that  paragraph,  have  now 
like  signification,  and  each  is  the  equivalent 
of  what  is  known  commercially  as  '  wool 
grease.'  Indeed,  the  proofs  show  that,  in 
trade,  '  degras,'  '  brown  wool  grease,'  and 
'wool  grease'  have  an  identical  meaning,  al- 
though '  degras  '  or  '  wool  grease  '  is  not  al- 
ways brown." 

16.  Burrill  L.  Diet,  [citing  Flcta,  lib.  2, 
c.  57,  §  11]. 

17.  Formal  words  used  in  royal  grants  and 
patents.    Burrill  L.  Diet. 

18.  State  r.  Bishop,  15  Me.  122,  124. 

19.  Rapalje  &  L.  L.  Diet. 

20.  Bouvier  L.  Diet. 

21.  Rapalje  &  L.  L.  Diet. 

22.  Abornathy  r.  Orton.  42  Oreg.  437,  443, 
71  Pae.  327,  9.5  Am.  St.  Rep.  774  [citing  3 
Blackstone  Comm.  228;  Burrill  L.  Diet.], 
whore  it  is  said :  "And  the  old  writ  of  waste 
culled  u])on  the  tenant  to  appenr  and  show 
cause  why  lie  had  committed  waste  and  de- 
Hd  iiction  ill  tlie  place  named,  to  the  deherison 
oi  the  pliiintilL" 


DEHORS  —  DEL  A  Y 


[13  Cyc]  TOT 


Dehors.    Out  of;  without;  beyond;  foreign  to ;  unconnected  witli.^^ 
DE  IDIOTA  INQUIRENDO.    a  common-law  writ  to  inquire  whetlier  a  man  be 
an  idiot  or  not.^"'    (See  Insane  Persons.) 

DEI  JUDICIUM.  The  old  Saxon  trial  bv  ordeal.^s 
DE  INCREMENTO.^*^  Of  increase  ;  in  addition  ;  additional.-' 
DE  INJURIA  SUA  PROPRIA  ABSQUE  TALI  CAUSA.  A  species  of  traverse  by 
replication  in  pleading,  now  obsolete,  which  varied  from  the  common  form, 
and  which,  though  conlined  to  particular  actions,  and  to  a  particular  stage  of 
the  pleadings,  was  of  frequent  occurrence.^^  (De  Injuria :  Keplication,  see 
Pleading.) 

De  INTEGRO.    Anew  ;  a  second  time.^^ 

DE  INTRUSIONE.    Writ  of  intrusion.^" 

DE  JACTURA  EVITANDA.    For  avoiding  a  loss.^^ 

DE  JUDICATO  SOLVENDO.    For  payment  of  the  amount  adjudged.'^^ 

De  JUDICIIS.    Of  judicial  proceedings.'*^ 

De  JUDICIO  SISTI.    For  appearing  in  court.^ 

De  JURE.  Of  right ;  legitimate  ;  lawful ;  by  right  and  just  title.'*^  (De  Jure  r 
Corporation,  see  Corporations.  Court,  see  Courts  ;  Judges  ;  Justices  of  the 
Peace.  Government,  see  International  Law;  States.  Judge,  see  Judges; 
Justices  of  the  Peace.    Officer,  see  Corporations  ;  Officers.) 

De  JURE  DECIMARUM,  ORIGINEM  DUCENS  DE  JURE  PATRONATUS,  TUNC 
COGNITIO  SPECTAT  AT  LEGEM  CIVILEM,  I.  E.,  COMMUNEM.  A  maxim  mean- 
ing "  With  regard  to  tlie  right  of  titlies,  deducing  its  origin  from  the  right  of  the 
patron,  then  the  cognizance  of  them  belongs  to  the  civil  law ;  that  is,  the 
common  law." 

DE  JURE  JUDICES,  DE  FACTO  JURATORES,  RESPONDENT.  A  maxim  mean- 
ing "  The  judges  answer  to  the  law,  the  jury  to  the  fact."  ^' 

Delay. A  word  which  is  defined  to  mean  to  hinder,  detain,  keep  back  or 


23.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  387]. 

24.  Wliarton  L.  Lex. 

25.  So  called  because  it  was  thought  to  be 
an  appeal  to  God  for  the  justice  of  a  cause, 
and  it  was  believed  that  the  decision  was  ac- 
cording to  the  will  and  pleasure  of  Divine 
providence.   Wharton  L.  Lex. 

26.  Wages  are  sometimes  spoken  of  as  de 
incremento.  Rex  v.  Lambeth,  4  M.  &  S.  315, 
316. 

27.  Burrill  L.  Diet. 

28.  Wharton  L.  Lex.  See  also  Moore  v. 
Houston,  3  Serg.  &  R.  (Pa.)  169,  171  (where  it 
is  said:  "To  the  pleas  in  justification  there 
was  the  general  replication,  de  injuria  sua 
propria  absque  tali  causa,  on  which  issue  was 
also  joined");  Spalding  v.  Jarvis,  11  U.  C. 
Q.  B.  596,  599 ;  Muttlebury  v.  Hornby,  6  U.  0. 
Q.  B.  61,  95. 

29.  Burrill  L.  Diet,  [citing  Bonham  v. 
Newdomb,  1  Vern.  Ch.  232,  23  Eng.  Reprint 
435]. 

30.  A  writ  which  lay  for  a  reversioner, 
where  tenant  for  life,  or  in  dower,  or  by  the 
curtesy,  died  seised  of  such  estate  for'  life, 
and  after  their  death  a  stranger  intruded 
upon  the  land.    Burrill  L.  Diet.  » 

31.  A  phrase  applied  to  a  defendant,  as 
de  lucro  captando  is  to  a  plaintiff.  Black  L. 
Diet,  [citing  .Jones  r.  Sevier;  1  Litt.  (Ky.)  50, 
51.  13  Am.  Dec.  218]. 

32.  A  term  applied  in  Scotch  and  admiralty 
law,  to  bail  to  the  action,  or  special  bail. 
Burrill  L.  Diet,  [citing  Gierke  Prax.  tit.  11]. 


33.  The  title  of  the  second  part  of  the  Di- 
gests or  Pandects,  including  the  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  and  eleventh 
books.    Black  L.  Diet. 

34.  A  term  applied  in  Scotch  and  admiralty 
law,  to  bail  for  a  defendant's  appearance. 
Burrill  L.  Diet,  [citing  Gierke  Prax.  Cur. 
Adm.  tit.  11]. 

35.  Black  L.  Diet.,  where  it  is  said:  "In 
this  sense  it  is  the  contrary  of  de  facto.  It 
may  also  be  contrasted  with  de  gratia,  in  which 
case  it  means  "  as  a  matter  of  right,"  as  de 
gratia  means  '  by  grace  or  favor.'  Again 
it  may  be  contrasted  with  de  cequitate;  here 
meaning  '  by  law,'  as  the  latter  means  '  by 
equity.'  " 

36.  Black  L.  Diet. 

37.  Wharton  L.  Lex. 

38.  Distinguished    from    "  defraud "  see 

Monroe  Mercantile  Co.  v.  Arnold,  108  Ga. 
449,  457,  34  S.  E.  176;  Crow  v.  Beardslev, 
68  Mo.  435,  439;  Torlina  r.  Trorlicht,  5  N.  M. 
148.  151,  21  Pac.  68;  Burnham  Brennan,  42 
N.  Y.  Super.  Ct.  49,  63 ;  Burdick  v.  Post,  12 
Barb.  (N.  Y.)  168,  186;  Armstrong  r.  Ames, 
17  Tex.  Civ.  App.  46.  62,  43  S.'  W.  302; 
Deseret  Nat.  Bank  v.  Kidman.  25  Utah  379, 
392,  71  Pac.  873,  95  Am.  St.  Rep.  856. 

Distinguished  from  "discrimination"  see 
Gulf,  etc.,  R.  Co.  V.  Lone  Star  Salt  Co.,  26 
Tex.  Civ.  App.  531,  533,  63  S.  W.  1025. 

"Hinder"  and  "delay"  creditors.— In  Ellis 
i\  Valentine.  65  Tex.  532,  545.  the  court,  in 
speaking  of  the  words  "  hinder  "  and  "  delay  " 
as  used  in  a  statute  relative  to  efforts  to  de- 
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retard.'''-'  (Delay:  Appeal  Taken  For,  see  AiM'KAr,  and  Ekkok.  In  Bringing 
Action  or  Suit,  see  Actions;  Equitv  ;  Limitations  of  Actions.  In  Carriage  of 
Goods  or  Passengers,  see  Cakkieks.  In  Filing  Notice  of  Appeal,  see  Ai'I'kai.  and 
Error.  In  Loading  or  Unloading  Vessel,  see  Shii'ping.  In  Making  Conveyance, 
see  Vendoij  and  Purchaser.  In  Performance  of  Contract,  see  Builders  and 
Architects  ;  Contracts.  In  Presentment,  Demand,  Notice,  and  Protest  of  Nego- 
tiable Instrument,  see  Commercial  Paper.  In  Prosecution  of  Action  as  Ground 
of  Dismissal,  see  Dismissal  and  Nonsuit.  In  Revival  of  Action  on  Death  of 
Party,  see  Abatement  and  Revival.  In  Taking  Appeal,  see  Appeal  and 
Ekr<jr.) 

Del  credere.  Of  trust ;  credit.'"'  (Del  Credere  :  Agency,  see  Factors 
AND  Brokers.) 

Del  credere  agency.    See  Factors  and  Brokers. 
Delectus  PERSONiE.    Choice  of  person." 

DELEGATA  POTESTAS  NON  POTEST  DELEGARL    A  maxim  meaning  '-'A 

delegated  authority  cannot  be  re-delegated."^'^ 

DELEGATE.  A  person  sent  and  empowered  to  act  for  another  ;  one  deputed 
to  represent  another.*^ 


fraud  creditors,  said :  "  If  the  words 
'  hinder '  and  '  delay  '  were  used  in  the  stat- 
ute in  their  broadest  sense,  then  every  prefer- 
ence given  by  an  insolvent  debtor  would  have 
the  effect  to  hinder  or  delay  the  non-pre- 
ferred creditor  in  subjecting  the  property  of 
his  debtor  to  sale  for  the  payment  of  his 
debt.  The  effect  of  a  preference  given  to  one 
or  more  creditors  by  an  insolvent  debtor  is 
necessarily  to  '  hinder  '  or  '  delay  '  other  cred- 
itors, if  those  words  are  used  in  their  broad 
and  j)opular  meaning."  And  see  Monroe  Mer- 
cantile Co.  r.  Arnold,  108  Ga.  449,  459,  34 
S.  E.  176;  Weber  v.  Mick,  131  111.  520,  531, 
23  N.  E.  646 ;  Crow  V.  Beardsley,  68  Mo.  435, 
.439;  Petrovitzky  v.  Brigham,  14  Utah  472, 
475,  47  Pac.  666 ;  Edgell  v.  Smith,  50  W.  Va. 
349,  356,  40  S.  E.  402. 

39.  Petrovitzky  v.  Brigham,  14  Utah  472, 
475,  47  Pac.  666  [quoting  Webster  Int.  Diet.]. 

" '  Delay '  in  sending  and  delivering  a  mes- 
sage, implies  that  it  was  or  would  be  sent  at 
some  time,  but  not  sent  or  delivered 
promptly."  Baldwin  v.  U.  S.  Telegraph  Co., 
54  Barb.  (N.  Y.)  505,  515. 

40.  Anderson  L.  Diet. 

41.  Abbott  L.  Diet. 

As  used  in  partnership,  a  term  which  im- 
plies confidence  and  knowledge  of  the  char- 
acter, skill  and  ability  of  the  other  associ- 
ates ;  and  their  personal  co-operation,  advice, 
and  aid  in  the  management  of  the  business. 
Goodburn  v.  Stevens,  5  Gill  (Md.)  1,  21. 

42.  Com.  V.  Armstrong,  4  Pa.  Co.  Ct.  5,  C. 
Applied  or  quoted  in  the  following  cases: 
Maine. —  Curtis  v.  Portland,  59  Me.  483, 

487. 

Massachusetts. —  Sanborn  v.  Carleton,  15 
Gray  399,  403  [citing  Broom  Leg.  Max.]. 

Michigam,. —  People  v.  Collins,  3  Mich.  343, 
351. 

A'cfo  Hampshire. —  Gillis  v.  Bailey,  21  N.  IT. 
140.  162. 

'New  Jersey. —  Dwolliiig-llouse  Ins.  Co.  v, 
Snyder,  59  N.  J.  L.  18,  20,  37  Atl.  1022; 
Hicks  V.  Willis,  41  N.  J.  Eq.  515,  518,  7  Atl. 
507.    See  Cox  v.  JaincH,  9  N.  J.  L.  335. 

New  York. —  TiOOHchigk  v.  Addison,  3  Rol). 
331,  340;  Grinnell  v.  Buchanan,  1  Daly  538, 


540;  Mensing  v.  Birnbaum,  5  Misc.  414,  41G, 
25  N.  Y.  Suppl.  759;  McEntyre  v.  Tucker,  5 
Misc.  228,  232,  25  N.  Y.  Suppl.  95. 

North  Carolina. —  Harrell  v.  Wilmington, 
etc.,  R.  Co.,  106  N.  C.  258,  264,  11  S.  E.  286; 
Forsyth  v.  Lash,  89  N.  C.  159,  170. 

Pennsylvania. —  Com.  v.  Armstrong,  4  Pa. 
Co.  Ct.  5,  6. 

Vermont. —  Willard  v.  Goodrich,  31  Vt. 
597,  601;  Hunt  v.  Douglass,  22  Vt.  128, 
131. 

West  Virginia. —  Crotty  v.  Eagle,  35  W.  Va. 
143,  152,  13  S.  E.  59. 

United  States. — Warner  v.  Martin,  11  How. 
209,  223,  13  L.  ed.  667. 

England. —  Huth  v.  Clarke,  25  Q.  B.  D.  391, 
395,  59  L.  J.  M.  C.  120,  63  L.  T.  Rep.  X.  S. 
348,  38  Wkly.  Rep.  655 ;  In  re  Parnell,  L.  R. 
2  P.  379,  41  L.  J.  P.  35,  37,  26  L.  T.  Rep. 
N.  S.  744,  20  Wkly.  Rep.  494;  Powell  r. 
Apollo  Candle  Co.,  10  App.  Cas.  282,  289, 
54  L.  J.  P.  C.  7,  53  L.  T.  Rep.  X.  S.  638; 
Lord  V.  Hall,  8  C.  B.  627,  630.  19  L.  J.  C.  P. 
47,  65  E.  C.  L.  627;  Hemming  v.  Hale,  7 
C.  B.  N.  S.  487,  498,  6  Jur.  N.  S.  554,  29 
L.  J.  C.  P.  137,  8  Wklv.  Rep.  116,  97  E.  C.  L. 
487;  De  Bussche  v.  Alt,  8  Ch.  D.  286,  310, 
47  L.  J.  Ch.  381,  38  L.  T.  Rep.  N.  S.  370; 
Shrewsbury,  etc.,  R.  Co.  r>.  Shrewsburv,  etc., 
R.  Co.,  15  Jur.  548,  551,  20  L.  J.  Ch.'574,  1 
Sim.  N.  S.  410,  40  Eng.  Ch.  410,  4  Eng. 
L.  &  Eq.  171;  Orby  v.  Molhun,  2  Vern.  Ch. 
531,  534,  23  Eng.  Reprint  944. 

Canada. —  Ronne  v.  Montreal  Ocean  Steam- 
ship Co.,  19  Nova  Scotia  312,  326:  Rose  v. 
Morrisburg„28  Ont.  245,  260;  Re  Bolt,  etc.. 
Co.,  10  Ont.  434,  430;  Ross  f.  Fitch,  6  Ont. 
App.  7,  16;  In  re  Queen  City  Refining  Co.,  10 
Ont.  Pr.  415,  417;  Matter' of  Fennell,  etc., 
24  U.  C.  Q.  B.  238,  243. 

t3.  Miuiston  Melntosh.  58  Minn.  525, 
,  60  N.  VV.  672,  28  L.  R.  A.  605. 
A  member  of  a  party  convention. — Where  a 
statute  declared  "An  assembly  or  convention 
of  delegates  within  the  meaning  of  this  act, 
is  iin  orgMiii/ed  assomblnge  of  delegntos  repro- 
Hcntiiig  a  ))olitical  ])arty,"  etc.,  the  court  said: 
"  Under  all  the  circumstances,  it  seems  to 
us  that  ihp  Legislnturo  used  the  word  '  dele- 
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Delegate  convention.  A  convention  of  delegates  chosen  at  primaries  or 
caucuses,  and  sent  to  the  nominating  convention.** 

Delegated  power.    An  authority  vv^hich  one  person  transfers  to  another.*^ 

Delegation.  The  act  of  making  or  commissioning  a  delegate.*"  In  the 
civil  law  the  term  denotes  the  change  of  one  debtor  for  another,  whew  he  who  is 
indebted  substitutes  a  third  person  who  obligates  himself  in  his  stead  to  the 
creditor.*'''    (Delegation  :  Of  Power,  see  Delegation  of  Powee.) 

Delegation  of  POWER.*^  The  transfer  of  authority  by  one  person  to 
another.*^  (Delegation  of  Power :  By  Agent,  see  Principal  and  Agent.  By 
Arbitrator,  see  Aebitration  and  Award.  By  Assignee  For  Benefit  of  Creditors, 
see  Assignments  For  Benefit  of  Creditors.  By  Attorney,  see  Attorney  and 
Cr.iKNT.  By  Auctioneer,  see  Auctions  and  Auctioneers.  By  City  Council,  see 
Municipal  Corporations.  By  County  Board,  see  Counties.  By  Judiciary, 
see  Constitutional  Law.  By  Legislature,  see  Constitutional  Law.  By  Trus- 
tee, see  Trusts.  Of  Eminent  Domain,  see  Eminent  Domain.  Of  Sale,  see 
Executors  and  Administrators.  To  Admit  to  Bail,  see  Bail.  To  Tax,  see 
Taxation.) 

Deleterious.  In  its  common  and  generally  accepted  meaning,  having  the 
power  of  destroying  or  extinguishing  life  ;  that  which  is  destructive,  poisonous, 
pernicious.^'^ 

DELF.    a  quarry  or  mine.^^    (See  Mines  and  Minerals.) 

DELIBERARUM  est  DIU  quod  STATUENDUM  est  SEMEL.  a  maxim  mean- 
ing "  That  which  is  to  be  resolved  once  for  all  should  long  be  deliberated 
upon." 


gate  '  in  the  present  law  in  a  more  popular 
but  less  accurate  sense,  as  meaning  a  reg- 
ularly selected  member  of  a  regular  party 
convention."  Manston  v.  Mcintosh,  58  Minn. 
525,  528,  60  N.  W.  672,  28  L.  R.  A.  605. 

44.  Manston  r.  Mcintosh,  58  Minn.  525, 
528,  60  N.  W.  672,  28  L.-  R.  A.  605. 

45.  Crooke  v.  Kings  County,  97  N.  Y.  421, 
441. 

46.  Black  L.  Diet. 

47.  Adams  v.  Power,  48  Miss.  450,  454 
[citing  1  Dom.  919,  §§  2318,  2319],  where  it 
is  said :  "  So  that  the  first  debtor  is  ac- 
quitted and  his  obligation  extinguished,  and 
the  creditor  contents  himself  with  the  obliga- 
tion of  the  second  debtor.  .  .  .  '  Delegation  is 
not  made  but  by  the  consent  both  of  the 
debtor  who  delegates  another  in  his  place 
of  the  person  who  is  delegated,  and  of  the 
creditor  who  accepts  the  delegation,  and  who 
contents  himself  with  the  new  debtor.'  " 

48.  A  term  which  does  not  imply  a  parting 
with  powers  by  the  person  who  grants  the 
delegation,  but  points  rather  to  the  conferring 
of  an  authority  to  do  things  which  otherwise 
that  person  would  have  to  do  himself.  Huth 
V.  Clarke,  25  Q.  B.  D.  391,  395,  59  L.  J.  M.  C. 
120,  63  L.  T.  Rep.  N.  S.  348,  38  Wkly.  Rep. 
655. 

49.  Black  L.  Diet. 

"  There  is  a  distinction  between  a  delega- 
tion of  power  for  public,  and  for  private  pur- 
poses. Where  the  power  is  delegated  for  a 
mere  private  pui'pose,  all  the  persons  (if  more 
than  one)  upon  whom  the  authority  is  con- 
ferred must  unite  and  concur  in  the  exercise. 
In  cases  of  the  delegation  of  a  public  author- 
ity to  three  or  more  persons,  the  authority 
conferred  may  be  exercised  and  performed 
[49] 


by  a  majority  of  the  whole  number."  Perry 
V.  Tynen,  22  Barb.  (N.  Y.)  137,  140. 

50.  Cartwright  v.  Canandaigua  Gaslight 
Co.,  32  Hun  (N.  Y.)  403,  406  [citing  Webster 
Diet.]. 

Applied  to  pollution  of  streams. —  Where  a 
statute  prohibited  any  person  from  throwing 
or  depositing,  any  dye-stuff,  coal-tar,  lime  or 
other  deleterious  substance,  into  or  upon  any 
rivers,  lakes,  ponds,  streams,  etc.,  the  court 
said :  "  By  the  language  of  the  section  it  is 
manifest  that  it  was  the  intention  of  the 
legislature  that  the  acts  prohibited  must  be 
such  as  to  be  deleterious  in  fact ;  that  is, 
destructive  of  the  life  of  fish.  The  adjective 
*  deleterious,'  as  used  at  the  close  of  the  pro- 
hibitory clause,  has  the  effect,  and  we  think 
such  was  the  intention  of  the  legislature  in 
using  the  same,  to  limit  and  qualify  the  mean- 
ing of  the  previous  general  words  of  the 
paragraph."  Cartwright  v.  Canandaigua  Gas- 
light Co.,  32  Hun  (N.  Y.)  403,  406. 

51.  W^harton  L.  Lex. 

Applied  to  mines. —  Wliere  a  statute  eon- 
firmed  to  the  tenants  their  customary  estates 
of  inheritance,  "  saving  always  all  mines  and 
minerals,  of  what  kind  and  nature  soever, 
quarries  and  delfs  of  flag  slate  or  stone,"  the 
court  said :  "  The  words  '  quarries  and  delfs 
of  flag  slate  or  stone'  appear  to  be  used  to 
describe  open  workings,  and  the  specified  sub- 
stances got  by  such  workings,  as  distinguished 
from  mines  properly  so  called,  and  mineral 
substances  usually  got  by  underground  works. 
The  word  '  delfs '  probably  means  open  pits 
or  diggings."  Attv.-Gen.  v.  Mylchreest,  48 
L.  J.  P.  C.  36,  44. 

52.  Morgan  Leg.  Max.  [citing  12  Coke  74, 
75]. 
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Deliberate/'^  As  an  adjective,  premeditated;'"'^  formed  with  deliberation, 
ill  contradistinction  to  a  sudden,  rasli  act  y'-'  not  sudden  or  rasli,  carefully  consid- 
ering the  probable  consequences  of  a  step;''"  an  act  done  after  reflecting  and 
weigliing  the  matter  well.'''''  As  a  verb,  to  weigh  in  tlje  mind ;  to  consider  and 
examine  the  reasons  for  and  against;  to  consider  maturely;  to  reflect  upon;* 
to  reflect,  with  a  view  to  make  a  choice.'^'' 

DELIBERATE  CONVICTION.    A  fixed  opinion .^^ 

Deliberately.'"  Done  in  a  cool  state  of  the  blood,*^-  and  not  in  sudden 
passion  engendered  by  a  lawful  or  some  just  cause  of  provocation;^'^  done  from 
a  formed  design  and  fixed  purpose,  and  not  in  what  the  law  calls  a  heat  of 
passion  ;  ''^  Avith  cool  purpose ;  ''■''  with  cool,  considered  purpose ;  ^  thought  of 
beforehand  ; "  with  careful  consideration  or  deliberation  ;  with  full  intent ;  not 
hastily  or  carelessly."^ 

Deliberate  use  of  a  deadly  weapon.  An  intentional  use,  a  use  that 
is  the  result  of  a  resolution,  purpose  or  design,  formed  in  the  mind  and  reflected 
upon  and  not  done  in  self-defense.''^ 


53.  "  The  word  '  deliberate '  is  derived  from 

two  Latin  words,  which  mean,  literally,  '  con- 
cerning,' and  '  to  weigh.'  "  Craft  v.  State,  3 
Kan.  450,  48.3. 

"  Deliberate  design  "  as  employed  in  a  stat- 
ute defining  murder  see  Hawthorne  v.  State, 
58  Miss.  778,  786. 

"  Deliberate  killing." —  In  People  r.  Pool, 
27  Cal.  572,  585,  SaAvyer,  J.,  in  speaking  of 
the  terms  "  wilful  killing,"  "  deliberate  kill- 
ing," and  "  premeditated  killing,"  as  used  in 
a  statute  in  relation  to  murder,  said :  "  There 
is  a  '  deliberate  killing,'  wherever  such  intent 
or  purpose  is  formed  upon  deliberation,  or 
consideration,  and  the  deliberation  or  con- 
sideration need  not  be  for  any  particular 
period  of  time ;  a  moment  is  as  effectual  as 
an  hour  or  a  day." 

54.  People  v.  Ah  Choy,  1  Ida.  317,  319 
{citing  Webster  Diet.]  ;  State  v.  Lopez,  15 
Nev.  407,  414;  State  v.  Hobbs,  37  W.  Va. 
812.  827,  17  S.  E.  380. 

55.  Martin  v.  State,  119  Ala.  1,  5,  25  So. 
255;  Mitchell  v.  State,  60  Ala.  26,  28.  See 
also  Republic  v.  Yamane,  12  Hawaii  189,  203 ; 
Com.  V.  York,  9  Mete.  (Mass.)  93,  107,  43 
Am.  Dee.  373;  Nye  v.  People,  35  Mich.  16,  19 
[quoted  in  State  v.  Foster,  130  N".  C.  666, 
672,  41  S.  E.  284] ;  People  v.  Kiernan,  3 
N.  Y.  Cr.  247,  250. 

56.  Atkinson  v.  State,  20  Tex.  522,  531. 

57.  Bower  v.  State,  5  Mo.  364,  386,  32  Am. 
Dee.  325.  See  also  State  v.  Boyle,  28  Iowa 
522,  524;  Craft  v.  State,  3  Kan.  450,  483 
[quoted  in  Simmerman  v.  State,  14  Nebr.  568, 
570,  17  N.  W.  115];  Clifford  v.  State,  60 
N.  J.  L.  287,  291,  37  Atl.  1101. 

58.  Webster  Diet,  [quoled  in  Milton  ». 
State,  6  Nebr.  136,  143]. 

59.  Com.  Smith,  2  Wheel.  Cr.  Cas. 
(Pa.)  79,  8(;. 

60.  Allison  r.  Com.,  99  Pa.  St.  17,  31. 

61.  Equivalent  to  "  premeditatedly." — In 
State  V.  Dale,  108  Mo.  205,  18  S.  W.  976 
[quoted  in  State  v.  Reed,  117  Mo.  004,  613, 
23  S.  W.  8861,  the  indictment  omitted  the 
word  "  ))i('Tne<litat('dly,"  but  uned  both  "  de- 
liberately "  and  "malice  aforethought."  The 
(■(iiiit  said:  "  W(:  licld  tli(^  indictment  sudi- 
ciciilly  charged  jji  cmcditat  ion  on  ilie  ground 
that  (lie  word  '  dclihcrali'ly  '  was  a  generic 
term  incliidirig  '  preineditaledly,'  and  beeauso 


premeditation  was  also  included  in  the  words 
'  malice  aforethought.'  " 

Compared  with  "wilfully." — In  State  v. 
Maier,  36  W.  Va.  757,  771,  15  S.  E.  991,  the 
court  said :  "  The  terms  '  willfully  '  and 
'  deliberately '  necessarily  imply  a  certain  de- 
gree of  will-power." 

62.  Republic  c.  Yamane,  12  Hawaii  189, 
203;  State  v.  Privitt,  175  Mo.  207,  216,  75 
S.  W.  457;  State  v.  Taylor,  171  Mo.  465,477, 
71  S.  W.  1005;  State  v.  McMuUin,  170  Mo. 
608,  619,  71  S.  W.  221;  State  v.  Ashcraft, 
170  Mo.  409,  413,  70  S.  W.  898;  State  v. 
Gatlin,  170  Mo.  354  363,  70  S.  W.  855;  State 
V.  Furgerson,  162  Mo.  668,  677,  63  S.  W. 
101 ;  State  );.  Grant,  152  Mo.  57,  66,  53  S.  W. 
432;  State  v.  Harper,  149  Mo.  514,  521,  51 
S.  W.  89 ;  State  v.  McKenzie,  144  Mo.  40,  43, 
45  S.  W.  1117;  State  v.  Donnallv,  130  Mo. 
642,  647,  32  S.  W.  1124;  State  v.  Fitzgerald, 
130  Mo.  407,  420,  32  S.  W.  1113  ;  State  v.  Fair- 
lamb,  121  Mo.  137,  146,  25  S.  W.  895;  State 
V.  Schaefer,  116  Mo.  96,  109,  22  S.  W.  447; 
State  V.  Avery,  113  Mo.  475,  495,  21  S.  W. 
193;  State  v.  Seaton,  106  Mo.  198,  205,  17 
S.  W.  169;  State  v.  Ellis,  74  Mo.  207,  214; 
State  r.  Talbott,  73  ]Mo.  347,  350;  State  r. 
Sharp,  71  Mo.  218,  220;  State  v.  .Jones,  64 
Mo.  391,  393;  Perugi  v.  State,  104  Wis.  230, 
236,  30  N.  W.  593,  76  Am.  St.  Rep.  865. 

The  word  implies  some  degree  of  reflection. 
Jones  V.  Com.,  75  Pa.  St.  403,  406. 

63.  State  v.  Taylor,  171  Mo.  465,  477,  71 
S.  W.  1005;  State  v.  Harper,  149  Mo.  514, 
521,  51  S.  W.  89;  State  v.  Donnellv,  130  jMo. 
642,  647,  32  S.  W.  1124;  State  r.  Schaefer, 
116  Mo.  90,  109,  22  S.  W.  447;  State  v.  Tal- 
bott, 73  Mo.  347,  350;  State  v.  Jones,  04  Mo. 
391,  393. 

64.  State  c.  Seaton,  106  Mo.  198,  205,  17 
8,  W.  109.  See  also  Republic  c.  Yamane.  12 
Hawaii  189,  203. 

65.  Anthony  t:  State,  Meigs  (Tenn.)  205, 
277,  33  Am.  Dec.  143. 

66.  Stat(?  V.  Yarborough,  39  Kan.  581,  587, 
18  Pac.  474. 

67.  State  r.  Andrew,  76  ]\Io.  101,  104. 

68.  Ferguson  r.  State,  36  Tex.  Cr.  00.  62, 
35  S.  W.  309. 

69.  Stale  r.  .\brams,  11  Oreg.  1()9.  17S,  8 
Pac.  .'127,  wlu-rc  it  is  said:  "  It  is  only  neces- 
sary tliat  it  be  the  act  of  the  mind  when  the 
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DELIBERATING.  The  act  of  weigliing  and  examining  the  reasons  for  and 
against  a  choice  of  measnres ;  careful  discussion  and  examinations  of  the  reasons 
for  and  against  a  pi'oposition.™ 

Deliberation.'^  The  act  of  deliberating,  or  of  weighing  and  examining  the 
reasons  for  and  against  a  choice  or  measure;''^  mature  reflection ; '^■^  that  act  of 
the  mind  which  examines  and  considers  whether  a  contemplated  act  should  or 
should  not  be  done.''*  (Deliberation :  As  Element  of  —  Crime  in  General,  see 
Criminal  Law;  Homicide,  see  Homicide.) 

DELICATUS  debitor  est  ODIOSUS  in  lege.  K  maxim  meaning  "  A  deli- 
cate debtor  is  hateful  in  the  law."  "'^ 

DELICT.    See  Torts. 

Delictum.  A  delict,  tort,  wrong,  injury,  or  oiiense.™  (See,  generally, 
Torts.) 

Delimit.  To  mark  or  lay  out  the  limits  or  boundary  line  of  a  territory  or 
counti'y.^^ 

DeLiNEATION.    The  act  of  representing,  portraying,  or  depicting.'^^ 


mind  has  had  time  to  act  without  heat  or 
passion." 

70.  Webster  Diet,  [quoted  in  Stuart  v. 
State,  35  Tex.  Cr.  440,  441,  34  S.  W.  118]. 

"  Deliberating  upon  the  accusation  against 
the  defendant." — ^'\Tiere  a  statute  provided 
that  "  a  motion  to  set  aside  an  indictment 
or  information  shall  be  based  on  one  or  more 
of  tlie  following  causes,  .  .  .  Because  that 
some  person  not  authorized  by  law  was  pres- 
ent when  the  grand  jury  were  deliberating 
upon  the  accusation  against  the  defendant  " 
and,  "  that  the  attorney  representing  the 
State  may  come  before  the  gi-and  jviry  at  any 
time,  except  when  they  are  discussing  the 
propriety  of  finding  a  bill  of  indictment,"  the 
court  said :  "  We  apprehend  that  '  discussing 
the  propriety  of  finding  a  bill  of  indictment,' 
and  ■  deliberating  upon  the  accusation  against 
the  defendant,'  mean  the  same  thing." 
Stuart  i:  State,  35  Tex.  Cr.  440,  441,  34 
S.  W.  118  [quoted  in  Sims  v.  State,  (Tex. 
Cr.  App.  1898)  45  S.  W.  705,  706]. 

71.  Compared  with  "premeditation." — In 
State  V.  Kotovslcy,  74  Mo.  247,  249,  the  court 
said  that  "  deliberation  "  and  "  premedita- 
tion "  "  are  of  the  same  character  of  mental 
operations,  differing  only  in  degree.  .  .  .  De- 
liberation is  but  prolonged  premeditation.  In 
other  words,  in  law,  deliberation  is  premedi- 
tation, in  a  cool  state  of  the  blood,  or,  where 
there  has  been  heat  of  passion,  it  is  premedi- 
tation continued  beyond  the  period  within 
which  there  has  been  time  for  the  blood  to 
cool,  in  the  given  case.  .  .  .  Premeditation 
has  been  defined  ...  as  '  thought  of  before- 
hand, for  any  length  of  time,  however  short.' 
Deliberation  is  also  i3remeditation,  but  is 
something  more.  It  is  not  only  to  think  of 
beforehand,  which  may  be  but  for  an'  instant, 
but  the  inclination  to  do  the  act  is  consid- 
ered, weighed,  pondered  upon,  for  such  a 
length  of  time  after  a  provocation  is  given, 
as  the  jury  may  find  was  sufficient  for  the 
blood  to  cool.  One  in  '  a  heat  of  passion ' 
may  premeditate  without  deliberating.  De- 
liberation is  only  exercised  in  a  '  cool  state 
of  the  blood,'  while  premeditation  may  be, 
either  in  that  state  of  the  blood,  or  in  '  heat 
of  passion.'  "    See  also  the  following  eases : 


Arkansas. —  Aubrey  State,  62  Ark.  368, 
369,  35  S.  W.  792. 

Connecticut. —  State  v.  Fiske,  63  Conn.  388, 
390,  28  Atl.  572. 

Missouri. — State  v.  Wieners,  66  Mo.  13,  25 
[quoted  in  State  -v.  Curtis,  70  Mo.  594,  599] ; 
Bower  v.  State,  5  Mo.  364,  386,  32  Am.  Dec. 
325. 

?\'evada.—  State  v.  Ah  Mook,  12  Nev.  369, 
377. 

ISfew  I'orfc.— People  v.  Barberi,  12  N.  Y. 
Cr.  210,  216. 

Pennsylvania. —  Keenan  v.  Com.,  44  Pa.  St. 
55,  56,  84  Am.  Dec.  414. 

Texas. —  Atkinson  v.  State,  20  Tex.  522, 
531. 

Compared  with  "  sufficient  legal  provoca- 
tion."—In  State  V.  Smith,  10  Rich.  ( S.  C.) 
341,  347,  the  court  suid:  "In  the  report 
which  has  been  laid  before  us,  .  .  .  '  delibera- 
tion '  and  '  sufficient  legal  provocation '  are, 
respectively  made  to  characterize  murder  and 
manslaughter;  and  using  the  terms  in  a  strict 
technical  sense,  this  is  correct.  But  delibera- 
tion must  be  understood  to  mean,  not  slow- 
ness and  composure  as  distinguished  from 
suddemiess  and  excitement,  but  freedom  from 
the  temporary  phrenzy,  excited  by  sufficient 
legal  provocation,  as  distinguished  from  that 
phrenzy  which  the  law  allows  to  moderate  its 
rigor  in  pity  to  human  frailty.  A  voluntary 
act,  which  is  without  sufficient  legal  provoca- 
tion, is  deliberate,  no  matter  how  sudden  or 
hmv  furious  it  may  be." 

72.  Debney  v.  State,  45  Nebr.  856,  865,  64 
N.  W.  446,  34  L.  R.  A.  851;  Com.  v.  Perrier, 
3  Phila.  (Pa.)  229,  232;  Webster  Diet. 
[quoted  in  Simmerman  V.  State,  14  Nebr.  568, 
569,  17  N.  W.  115]. 

73.  Webster  Diet,  [quoted  in  Simmerman 
V.  State,  14  Nebr.  568,  569,  17  N.  W.  115]. 

74.  U.  S.      Kie,  26  Fed.  Cas.  No.  15,5286. 

75.  Bouvier  L.  Diet. 

76.  Black  L.  Diet. 

77.  Black  L.  Diet. 

78.  Century  Diet. 

Postal  regulation. —  Where  a  statute  con- 
demned as  unmailable  matter  "  upon  the  en- 
velope or  outside  cover  or  wrapper  of  Avhich, 
.  .  .  any    delineations,    epithets,    terms,  or 
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Delinquency.  Gross  neglect  to  perform  a  lawful  obligation,  or  wilful 
default.™ 

DELINQUENS  per  IRAM  PROVOCATUS  PUNIRI   debet  MITIUS.     a  maxim 

meaning  "A  delinquent  provoked  by  an^er  oudit  to  be  tjunished  more 
mildly."  «o 

_  .DELINQUENT.  _  One  failing  in  duty,  offending  by  neglect  of  duty  one  who 
fails  to  perform  his  duty;  an  offender  or  transgressor;  one  who  commits  a  fault 
or  crime.*^ 

DELINQUENT  LIST.    See  Taxation. 

Delirium.  That  state  of  mind  in  which  it  acts  without  being  direr;ted  by  the 
powei'  of  volition,  which  is  wholly  or  partially  suspended ;  mental  aberration  or 
z.  wandering  of  the  mind  ;  a  fluctuating  state  of  mind,  created  by  temporary 
excitement.^'' 

Delirium  febrile.  In  medical  jurisprudence,  a  form  of  mental  aberration 
incident  to  fevers,  and  sometimes  to  the  last  stages  of  chronic  diseases.^ 


language  of  an  indecent  .  .  .  character,  or 
calculated  by  the  terms  or  manner,  or  style 
of  display  and  obviously  intended  to  reflect 
injuriously  upon  the  character  or  conduct  of 
another,"  etc.,  the  court  said :  "  If  the  terms 
covered  only  '  writing '  and  '  printing,'  of  the 
character  described,  his  acts  would  not  be 
embraced.  They  cover,  however,  '  delinea- 
tions '  of  this  character,  also.  This  term  sig- 
nifies representations  expressed  otherwise 
than  by  language, —  as  by  the  use  of  figures, 
drawings,  colors,  etc.  If  the  fact  that  a  dun- 
ning letter  is  contained  in  an  envelope  may 
be  expressed  by  a  figure  or  other  sign  im- 
pressed upon  it,  of  a  character  recognized  as 
conveying  such  expression,  by  those  who  may 
see  it,  such  figure  or  sign  is  a  '  delineation  ' 
within  the  meaning  of  the  statute."  U.  S.  v. 
Dodge,  70  Fed.  235,  236. 

79.  Ferguson  v.  Pittsburgh,  159  Pa.  St. 
435,  440,  28  Atl.  118. 

Applied  to  a  letter  of  indemnity. —  ^^Tiere 
a  letter  in  reference  to  a  merchant  stated  that 
"  he  will  stand  in  need  of  your  aid  and  in- 
dulgence, which  if  you  render  him,  (in  case 
of  his  failure  or  delinquency,)  we  will  in- 
demnify you,"  etc.,  O'Neall,  J.,  In  a  dissent- 
ing opinion,  said :  "  What  is  meant  by  the 
terms  '  failure  or  delinquency  ? '  It  is  true, 
in  legal  parlance,  the  neglect  of  any  duty  may 
be  a  failure,  and  the  commission  of  any  fault 
a  delinquency;  but,  as  I  said  in  the  outset, 
the  defendants  were  merchants  speaking  to 
merchants ;  and  their  words  must  have  their 
'isual  interpretation  among  them.  The  word 
'  failure,'  applied  to  a  merchant  or  mercantile 
concern,  means  an  inability  to  pay  his  or 
their  debts,  from  insolvency. —  I  take  it,  then, 
that  the  word  '  failure  '  must  be  regarded  as 
synonymous  witli  '  insolvency.'  '  Delinquency  ' 
cannot  mean,  wlien  applied  to  a  Jiierchant, 
anytliitig  loss  tlian  tliat  he  has  )iroved  to  be 
dishonest,  and  attoni])tpd  to  evade  the  pay- 
ment of  his  (h'bts."  Boyco  v.  Rwart,  Rice 
(,S.  (,'.)   12(),  ]:i9. 

"  Incorrigibility  and  delinquency  are  two 
different  offences.  One  Ikis  in  if  ihc  ch'incnts 
of  coritiniionH  disoljcdiciico  of  parental  com- 
mandH,  vicioiisnc^ss  and  general  bad  conduct. 
The  other  may  be,  and  often  is,  a  single  of- 
fence, '  tlio  vidlnting  of  any  law  of  this  state 


or  any  city  or  borough  ordinance.' "  In  re 
Shelton,  11  Pa.  Dist.  155,  156. 

80.  Bouvier  L.  Diet,  [ciling  3  Inst.  53]. 

81.  Webster  Diet,  [quoted  in  Cleveland 
Retail  Grocers'  Assoc.  v.  Exton,  18  Ohio  Cir. 
Ct.  321,  324].  , 

82.  Webster  Diet,  [quoted  in  People  t. 
Park,  41  N.  Y.  21,  33;  Cleveland  Retail 
Grocers'  Assoc.  v.  Exton,  18  Ohio  Cir.  Ct.  321, 
324]. 

Delinquent  debtor. —  A^^iere  a  statute  pro- 
vided that  "the  books  and  papers  of  such 
delinquent  debtor  shall  at  all  times  be  sub- 
ject to  the  inspection  and  examination  of  any 
creditor,"  the  court  said :  "  The  words  debtor 
and  delinquent  debtor  were  in  this  section  used 
as  synonymous  with  the  word  assignor."  Mat- 
ter of  Herrmann  Lumber  Co.,  21  N.  Y.  App. 
Div.  514,  517,  48  N.  Y.  Suppl.  509,  constru- 
ing N.  Y.  Laws  (1877),  c.  446. 

Delinquent  tax. —  In  Chauncey  v.  Wass,  35 
Minn.  1,  14,  25  N.  W.  457,  30  N.  W.  820, 
Gilfillan,  C.  J.,  in  speaking  of  a  delinquent 
tax,  said :  "  The  statute  most  pointedlj'  pro- 
vides for  a  trial  and  judgment  on  a  tax  which 
cannot  be  called  legally  delinquent  at  the  time 
the  action  is  commenced.  Delinquency  neces- 
sarily includes  present  obligation  to  pay.  It 
is  the  neglect  of  that  obligation." 

83.  Owing's  Case,  1  Bland  (Md.)  370,  380, 
17  Am.  Dec.  311  [mated  in  Clark  v.  Ellis,  9 
Oreg.  128,  141],  where  it  is  said:  "This 
happens  most  perfectly  in  dreams.  But  whal 
is  commonly  called  delirium,  is  always  pre- 
ceded or  attended  by  a  feverish  and  highly 
diseased  state  of  the  body.  The  patient  in 
delirium  is  wholly  unconscious  of  surround- 
ing objects ;  or  conceives  them  to  be  different 
from  what  they  really  are.  His  thoughts 
seem  to  drift  about;  wildering  and  tossing 
amidst  distracted'  dreams.  And  his  observa- 
tions, wlien  ho  makes  any,  as  often  happens, 
are  wild  and  incoherent:  or,  from  excess  of 
pain,  he  sinks  into  a  low  muttering,  or  silent 
and  deatli-liko  stupor." 

84.  Webster  Diet.  \ cited  in  Supreme  Lodge 
K.  of  n.  V.  Lapp,  74  S.  W.  050,  057.  25  Ky. 
L.  Kep.  74]. 

85.  Hrogdon  v.  Brown,  2  Add.  Eccl.  441, 
415. 

86.  Black  L.  Diet. 
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DELIRIUM  TREMENS.^^  A  violent  delirium  induced  by  the  excessive  and  pro- 
longed use  of  intoxicating  liquors ;  a  disorder  of  the  brain  arising  from  inordi- 
nate and  protracted  use  of  ardent  spirits,  and  therefore  almost  peculiar  to 
drunkards  ;  one  of  the  forms  of  insanity  consequent  on  excessive  drinking  ;  a 
temporary  insanity  or  madness,  accompanied  with  a  tremulous  condition  of  the 
body  or  limbs,  generally  caused  by  habitual  drunkenness  ;  '^^  a  disease  of  the  brain, 
characterized  by  frightful  dreams  and  visions,  and  resulting  from  the  excessive 
and  protracted  use  of  spirituoiis  liquors.^^  (Delirium  Tremens  :  Affecting  Respon- 
sibility For  Crime,  see  Criminal  Law.    See,  generally,  Deunkakds.) 

DELIVER.^^  To  give  or  transfer ;  to  give  forth  in  action  or  exercise  ;  to- 
discharge.^^ 

DELIVERANCE.    The  act  of  giving  or  transferring  from  one  to  another.^^ 
DELIVERY."    The  transfer  of  the  possession  of  a  thing  from  one  person  to- 


87.  "  Death  by  delirium  tremens  imports 
death  by  voluntary  and  habitual  drunken- 
ness." St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves, 
6  Bush  (Ky.)  268,  271. 

88.  Webster  Diet.  VquoteA  in  ^tna  L.  Ins. 
Co.  V.  Deming,  123  Ind.  384,  389,  24  N.  E. 
86,  375]. 

89.  Century  Diet,  {^quoted  in  ^tna  L.  Ins. 
Co.  r.  Deming,  123  Ind.  384,  389,  24  N.  E. 
86,  375]. 

90.  Lawton  v.  Sun  Mut.  Ins.  Co.,  2  Cush. 
(Mass.)  500,  517.  See  also  Maeonnehey  v. 
State,  5  Ohio  St.  77,  78;  Evers  v.  State,  31 
Tex.  Cr.  318,  330,  20  S.  W.  744,  37  Am.  St. 
Rep.  811,  18  L.  R.  A.  421. 

91.  Stormontli  English  Diet,  \_quoted,  in 
^tna  L.  Ins.  Co.  v.  Deming,  123  Ind.  384, 
389,  24  N.  E.  86,  375].  See  also  U.  S.  v. 
McGlue,  26  Fed.  Cas.  No.  15,679,  1  Curt.  1 
[quoted  in  Carter  v.  State,  12  Tex.  500,  506, 
62  Am.  Dee.  539]. 

92.  Worcester  Diet,  [quoted  in  J^tna  L. 
Ins.  Co.  V.  Deming,  123  Ind.  384,  389,  24  N.  E. 
86,  375]. 

93.  "  The  word  '  deliver '  has  perhaps  as 
many  different  shades  of  meaning  ascertained 
by  judicial  interpretation  as  any  other  term 
known  to  the  law."  U.  S.  v.  McCready,  11 
Fed.  225,  234. 

Applied  to  crops. —  Where  a  contract  re- 
quired the  lessee  of  a  farm  to  "  deliver  "  the 
lessor's  portion  of  the  crops  in  specified 
places,  the  court  said :  "  To  deliver  to  the 
plaintiff  one-sixth  part  of  the  crops,  means 
something  more  than  to  deposit  the  whole 
crop  in  the  specified  place.  The  plaintiff's 
portion  must  be  secured."  Manwell  v.  Man- 
well,  14  Vt.  14,  23.  And  where  defendant  on 
his  part  agreed,  to  "  '  carry  on  the  farm,  in  a 
good  husbandlike  manner,  and  to  deliver  said 
Truman,  .  .  .  one  half  of  all  the  crops,'  "  the 
court  said  that  "  the  defendant  could  not  be 
said  to  have  performed  his  part  of  the  con- 
tract until  he  had  '  delivered,'  i.  e.,  set  apart, 
plaintiff's  portion  of  the  crops."  Hurd  v. 
Darling,  14  Vt.  214,  220. 

"Deliver"  in  respect  to  the  duty  of  an  of- 
ficer to  serve  a  writ  see  Patten  v.  Sowles,  51 
Vt.  388,  391. 

When  may  be  equivalent  to  "  pass  "  in  ref- 
erence to  the  crime  of  passing  a  forged  draft 
see  State  v.  Watson,  65  Mo.  115.  119  [cited  in 
State  V.  Mills,  146  Mo.  195,  204,  47  S.  W. 
938]. 


94.  Betts  V.  Boyd,  31  Nebr.  815,  817,  48 
N.  W.  889;  Webster  Diet,  [quoted  in  State 
V.  McMahon,  53  Conn.  407,  414,  5  Atl.  596,  55 
Am.  Rep.  140J. 

"Agreements  to  '  deliver '  import  a  delivery 
which  is  to  pass  the  title,  unless  there  is 
something  in  the  character  of  the  article  or 
the  attending  circumstances  to  qualify  the 
language."  Shelton  v.  French,  33  Conn.  489, 
496.  See  also  Bowers  v.  Whitney,  88  Minn. 
168,  171,  92  N.  W.  540. 

95.  "As  to  deliver  a  broadside  or  a  ball." 
Webster  Diet,  [quoted  in  Evansville  v.  Sen- 
henn,  151  Ind.  42,  64,  47  N.  E.  634,  51  N.  E. 
88,  68  Am.  St.  Rep.  218,  41  L.  R.  A.  728, 
where  it  is  said :  "  That  is  the  same  mean- 
ing the  word  has  in  the  sentence,  '  To  deliver 
the  opinion,'  '  To  deliver  an  address.'  The 
word  used  in  such  a  connection  does  not  im- 
ply an  act  of  the  will  on  the  part  of  some 
one  else,  nor  an  acceptance  of  anything  "]. 

96.  Century  Diet. 

Used  in  action  of  replevin. —  Where  a  stat- 
ute provided  that  "  if  the  defendant  in  re- 
plevin or  possessor,  shall  claim  property  in 
the  thing  whereof  deliverance  is  sought,  and 
the  sheriff,  .  .  .  having  due  notice,  shall 
nevertheless  proceed  to  make  deliverance  and 
dispossess  such  defendant  thereof,"  etc.,  the 
court  said :  "  Without  stopping  to  inquire 
into  the  strict  philological  meaning  of  the 
term  deliverance,  whether  it  means  to  de- 
liver to,  as  the  defendant  contends,  or,  as  the 
plaintiff  insists,  '  to  liberate,'  '  to  set  free,' 
'  to  deliver  from,'  the  connection  in  which  it 
stands,  appears  to  me  to  leave  no  reasonable 
doubt  of  the  sense  in  which  it  was  used  by 
the  legislature  in  the  section  in  question.  The 
sheriff  shall  not  proceed  to  make  deliverance 
and  dispossess  the  defendant.  There  is  no 
ambiguity  or  doubt  as  to  the  meaning  of  the 
latter  expression.  The  property  is  not  to  be 
taken  from  the  possession  of  the  defendant." 
Lisher  v.  Pierson,  2  Wend.  (N.  Y.)  345,  348, 
20  Am.  Dec.  612. 

97.  Delivery  of  child  see  Blake  v.  Junkins, 
35  Me.  433,  435. 

Delivery  of  transcript. —  ^Vliere  a  statute 
made  it  the  duty  of  a  ju.stice  of  the  peace  to 
make  out  a  certified  transcript  and  "  '  on  de- 
mand deliver  the  same  to  the  appellant  or  his 
agent,'  "  the  court  said :  "  The  word  '  de- 
liver '  is  not  there  used  in  the  sense  of  send- 
ing it  by  mail  or  messenger.    Plainly  it  con- 
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another ; '-"^  transmitting  tlic  pofisossion  of  a  tiling  fi'oirj  one  perHon  into  the  power 
or  possession  of  anotlier ; the  transferring  of  the  thing  sold  into  tlie  power  and 
possession  of  the  buyer ;  ^  the  act  l)j  wliicli  the  donor  parts  with  liis  title  and 
possession  to  the  suljject  of  a  donation,  and  the  donee  acquires  the  riglit  and  pr^ 
session  thereto.^  (Delivery :  By  Bailee,  see  Ba/lmknth.  By  Carrier,  see  Cab- 
KiEKS.  By  Warehouseman,  see  Warjshouskmen.  For  Bailments,  see  Bailments, 
In  Escrow,  see  Escrows.  Of  Assignment,  see  Assignments;  Assignments  Fob 
Benefit  of  Creditors.  Of  Award,  see  Aruitration  and  Award.  Of  Bail- 
Bond,  see  Bail.  Of  Bill  of  —  Exchange,  see  Commercial  Paper  ;  Sale,  see 
Sales.  Of  Bond  — In  General,  see  Bonds;  On  Appeal  or  Error,  see  Appeal 
AND  Error.  Of  Contract,  see  Contracts.  Of  Copy  of —  Account,  see  Accocnts 
AND  Accounting;  Book  to  Obtain  Copyright,  see  Copyright.  Of  Deed,  see 
Deeds.  Of  Deposit,  see  Depositaries.  Of  Gift,  see  Gifts.  Of  Goods  Sold, 
see  Frauds,  Statute  of  ;  Sales.  Of  Mortgage,  see  Chattel  Mortgage  ; 
Mortgages.  Of  Pledge,  see  Pledges.  Of  Policy  of  Insurance,  see  Insurancp:. 
Of  Possession  of  Property  as  Afiecting  Validity  of  Assignment,  see  Assignments 
For  Benefit  of  Creditors.  Of  Promissory  Note,  see  Commercial  Paper.  Of 
Subscription  Agreement,  see  Subscriptions.  Of  Telegram,  see  Telegraphs  and 
TiiLEPHONEs.  Of  Yerdict,  see  Criminal  Law  ;  Teial.  To  Bailee,  see  Bailments. 
To  Carrier,  see  Carriers.) 

Delivery  bond,    a  bond  that  goods  or  their  value  will  be  delivered  up  at 


templates  a  demand  at  the  office  of  t]ie  jus- 
tice and  a  delivery  there  to  the  appellant  or 
his  agent."  Van  Sant  v.  Francisco,  55  ISJelar. 
660,  652,  75  N.  W.  1086. 

"Delivery  to  market." — Where  the  plain- 
tiffs agreed  to  furnish  money  enough  "  to  pay 
ofi'  the  men  (employed  on  the  raft)  within 
twenty-four  hours  after  the  delivery  of  the 
said  lumber  to  market,"  the  court  said: 
"  The  words  '  delivery  to  market '  mean  '  ar- 
rival at  the  j)laee  of  destination.'  "  Parring- 
ton  v.  Meek,  30  Mo.  578,  584,  77  Am.  Dec. 
627. 

Equivalent  to  "  received."—  Bullock  v. 
Tsehergi,  13  Fed.  345,  346,  4  McCrary 
184. 

Implies  mutual  acts. —  Osi^rander  r.  Brown, 
15  Johns.  (N.  Y.)  39,  42,  8  Am.  Dec.  211 
[quoted  in  U.  S.  V.  McCready,  11  Fed.  225, 
234]. 

Used  in  different  senses. — In  National  Bank 
of  Commerce  v.  Chicago,  etc.,  E.  Co.,  44  Minn. 
224,  228,  46  N.  W.  342,  560,  20  Am.  St.  Rep. 
566,  9  L.  R.  A.  203,  the  court,  in  speaking  of 
a  "  delivery "  of  wheat  by  an  elevator  com- 
pany, said  :  "  The  word  '  deliverj' '  is  used  in 
different  senses ;  and  acts  and  facts  may  be 
Bullicient  to  constitute  a  delivery  for  one  pur- 
pose and  not  for  another  purpose."  See  also 
Morse  v.  Sherman,  106  Mass.  430,  433;  De 
Bary  v.  Souer,  101  Fed.  425,  428,  41  0.  C.  A. 
417. 

98.  Bouvier  L.  Diet,  [quoted  in  Western 
Union  Tel.  Co.  v.  Locke,  107  Ind.  9,  13,  7 
N.  I'].  57!)1. 

Applied  to  a  sight  draft.— A^Tioro  a  sight 
draft,  attached  to  a  sealed  package  ad- 
dressed to  the  drawee  of  the  draft,  was  sent 
Ijy  mail  to  a  bank  for  collection  with  the  in- 
struction, "  Papers  to  be  delivered  only  on 
)):iyincnt  of  (Inil't,"  the  (^oiirt  siiid :  "  the 
word  'delivery'  cniild  liiive  no  double  mean- 
ing in  tli(!  letter  of  iiist, ructions,  and  tlie  de- 
livci'y   which   tlic  defendant  wa.s  ])roliibit("! 


from  making,  except  upon  payment  of  the 
draft,  could  be  no  other  than  the  deliver}' 
which  it  was  required  to  make  upon  such 
payment."  People's  Nat.  Bank  v.  Freeman's 
Nat.  Bank,  169  Mass.  129,  133,  47  N.  E.  588, 
61  Am.  St.  Rep.  279. 

Applied  to  a  transfer  of  a  check. — In  Kinne 
f.  Ford,  52  Barb.  (N.  Y.)  194,  197  [quoted  in 
Shipman  v.  New  York  State  Bank,  13  N.  Y. 
Suppl.  475,  483,  where  one  question  raised 
was  whether  a  check  had  been  delivered,  the 
court  said :  "  Delivery  was  the  transfer  of 
the  possession  of  the  check  in  question,  with 
the  intent  to  transfer  the  title  by  the  plain- 
tiffs to  the  agent  of  the  defendants,  and  the 
acceptance,  by  such  agent,  of  the  check  for  his 
employers  with  the  intent  to  receive  such 
title.  It  is  a  thing  which  both  parties  must 
join.  The  minds  of  both  parties  must  con- 
cur." 

"  Delivery  of  possession  of  goods  and  chat- 
tels, may  be  either  actual  or  constructive." 
Bro^ra  V.  Dikerson.  2  Marv.  (Del.)  119.  121, 
42  Atl.  421. 

99.  Bouvier  L.  Diet,  [quoted  in  Lauder  v. 
Peoria  Agricultural,  etc.,  Soc,  71  111.  App. 
475,  479]. 

"  The  delivery  of  a  document  is  more  than 
the  production  of  it,  for  delivery  imports  a 
surrender  or  parting  with  possession  for  a 
permanent  purpose.  A  familiar  illustration 
of  the  meaning  of  the  word  "  delivery '  is 
found  in  the  law  upon  the  subject  of  the 
execution  of  deeds,  as  well  as  in  the  law  of 
cdntracts."  Western  Union  Tel.  Co.  v.  Locke, 
107  lud.  9,  13,  7  N.  E.  579. 

1.  La.  Code,  art.  2452  [quoted  in  Lambeth 
V.  Wells,  12  Pxob.  (La.)  51,  54]. 

"  There  may  be  a  delivery  without  handling 
the  property,  or  changing  its  position." 
Sliindler  r.  Uou.ston,  1  N. '  Y.  261,  260,  49 
Am.  Dec.  316  note, 

2.  McWillie  /■.  Van  Vacter,  35  Miss.  428, 
41!),  72  .\ni.  Dee.  127. 
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a  certain  time  or  upon  certain  conditions.'"  (See,  generally,  Attachment  ;  Exe- 
cutions ;  Replevin.) 

DELSARTIAN.  Of  or  pertaining  to  Francois  Delsarte,  a  French  musician,  or 
to  the  method  of  developing  bodily  grace  and  strength  founded  by  him.'' 

DE  LUNATICO  INQUIRENDO.    See  Insane  Persons. 

Delusion.^  A  diseased  state  of  the  mind  in  which  persons  believe  things  to 
exist,  which  exist  only,  or  to  the  degree  they  are  conceived  of  only,  in  their  own 
imaginations,  with  the  persuasion  so  lixed  and  firm  that  neither  evidence  nor  argu- 
ment can  convince  them  to  the  contrary ;  ^  the  conception  of  the  existence  of 
something  extravagant,  which  has  no  existence  whatever,  but  of  which  the  person 
entertaining  it  is  incapable  of  becoming  permanently  disabused  by  argument, 
reason  or  proof  the  mind's  spontaneous  conception  and  acceptance  of  tJiat,  as  a 
fact,  which  has  no  real  existence  except  in  its  imagination,  and  its  persistent  adhe- 
rence to  it  against  all  evidence  ;  ^  conceptions  that  originate  spontaneously  in  the 


3.  English  L.  Diet. 

4.  Century  Diet. 

Origin    and   application   of    the    term. — 

'• '  Delsarte  '  was  the  name  of  a  French  artist 
(1811  to  1871)  who  became  celebrated  for 
his  theory  of  the  method  of  exercise  for  de- 
veloping bodily  grace  and  strength  and  the 
power  of  dramatic  expression.  The  general 
sj'stem  or  theorj'  has  become  so  well  known 
that  the  word  '  Delsartian,'  as  denoting  the 
system,  has  since  become  a  recognized  generic 
or  descriptive  word  of  the  English  language." 
Medlar,  etc..  Shoe  Co.  v.  Delsarte  Mfg.  Co., 
(N.  J.  Ch.  1900)  46  Atl.  1089  {citing  Century 
Diet.;  Standard  Diet.]. 

5.  Compared  with  insanity. —  In  Smith  v. 
Tebbitt,  L.  E.  1  P.  398,  401,  36  L.  J.  P.  97, 
16  L.  T.  Rep.  N.  S.  841,  16  Wkly.  Rep.  18 
[quoted  in  State  v.  Pike,  49  Is.  H.  399,  432, 
6  Am.  Rep.  633],  it  is  said:  "  What  is  to  be 
the  proof  of  disease?  What  is  to  be  the  test, 
if  there  be  a  test,  of  morbid  and  mental 
action  ?  The  existence  of  mental  '  delusions,' 
it  would  perhaps  be  answered.  But  this  only 
postpones  the  question  in  place  of  answering 
it.  For  what  is  a  mental  '  delusion  '  ?  How 
is  it  to  be  defined  so  as  to  constitute  a  test, 
imiversally  applicable,  of  mental  disorder  or 
disease  ?  The  word  is  not  a  very  fortunate 
one.  In  common  parlance,  a  man  may  be 
said  to  be  under  a  '  delusion,'  when  he  only 
labours  under  a  mistake.  The  '  delusion  '  in- 
tended is,  of  course,  something  very  different. 
To  say  that  a  '  morbid  '  or  an  '  insane  delu- 
sion '  is  meant,  is  to  beg  the  question,  for  the 
'  delusion '  to  be  sought  is  to  be  the  test  of  in- 
sanity; and  to  say  that  an  insane  or  morbid 
delusion  is  the  test  of  insanity  or  disease, 
does  not  advance  the  inquiry."  And  see  Dew 
V.  Clark,  2  Add.  Eccl.  102' [quoted  in  Stan- 
ton r.  Wetherwax,  16  Barb.  (N.  Y.)  2.59,  262], 
where  it  is  said :  "  The  true  test  of  the  ab- 
sence or  presence  of  insanity  I  take  to  be  the 
absence  or  presence  of  what,  iised  in  a  certain 
sense  of  it,  is  comprisable  in  a  single  term, 
namely  delusion.  Whenever  the  patient  once 
conceives  something  extravagant  to  exist, 
which  has  still  no  existence  whatever  but  in 
his  own  heated  imagination ;  and  whenever, 
at  the  same  time,  having  once  so  conceived, 
he  is  incapable  of  being,  or  at  least  of  being 
permanently  reasoned  out  of  that  conception, 


such  a  patient  is  said  to  be  under  a  delusion, 
in  a  peculiar  half  technical  sense  of  the  term ; 
and  the  absence  or  presence  of  delusion  so 
understood  forms,  in  my  judgment,  the  only 
true  test  or  criterion  of  absent  or  present 
insanity.  In  short  I  look  upon  delusion,  in 
this  sense  of  it,  and  insanity  to  be  almost,  if 
not  altogether,  convertible  terms."  See  also 
the  following  cases : 

Indiana. —  Burkhart  v.  Gladish,  123  Ind. 
337,  342,  24  N.  E.  118. 

Maine. —  Robinson  v.  Adams,  62  Me.  369, 
16  Am.  Rep.  473. 

New  Hampshire. —  Boardman  r.  Woodman, 
47  N.  H.  120,  139  [cited  in  State  v.  Jones,  50 
N.  H.  369,  397,  9  Am.  Rep.  242]. 

Neiv  Jersey. —  Middleditch  v.  Williams,  45 
N.  J.  Eq.  726,  734,  17  Atl.  826,  4  L.  R.  A. 
738. 

Pennsylvania. — Buchanan  v.  Pierie,  203  Pa. 
St.  123,  129,  54  Atl.  583. 

Distinguished  from  "mistaken  belief." — In 
Matter  of  Lapham,  19  Misc.  (N.  Y.)  71,  77, 
44  N.  Y.  Suppl.  90,  the  court  said :  "  Wliere 
a  person  tenaciously  holds  to  the  belief  that 
a  certain  state  of  affairs  exist,  which  in  fact 
does  not,  and  which  can  only  be  accounted 
for  as  the  creation  of  a  perverted  imagina- 
tion, without  probable  cause  or  evidence,  he 
is  suffering  from  a  delusion  and  not  a  mis- 
taken belief." 

"  Delusions  of  the  mind  which  render  void 
the  act  caused  by  such  delusions  must  be  a 
belief  of  facts  which  no  sane  person  would 
believe."  Riggs  v.  American  Home  Mis- 
sionary Soc,  35  Hun  (N.  Y.)  656,  658. 

6.  Bouvier  L.  Diet,  [quoted  in  Robinson  r. 
Adams,  62  Me.  369,  401,  16  Am.  Rep.  473; 
Matter  of  Jenkins,  39  Misc.  (N.  Y.)  618,  620, 
80  N.  Y.  Suppl.  664;  Phillips  v.  Chater,  1 
Dem.  Surr.  (N.  Y.)  533,  542;  Matter  of 
Smith,  24  N.  Y.  Suppl.  928,  929,  1  Pow.  Surr. 
(N.  Y.)  146]. 

7.  Matter  of  Henry,  18  Misc.  (N.  Y.)  149, 
154,  41  N.  Y.  Suppl.  1096  [citing  Stanton  v. 
Wetherwax,  16  Barb.  (N.  Y.)  259,  262]  ;  Gass 
V.  Gass,  3  Humphr.  (Tenn.)  278,  283;  Den- 
son  V.  Beazley,  34  Tex.  191,  213. 

8.  Smith  r.  Smith,  48  N.  J.  Eq.  566,  570, 
25  Atl.  11  [citing  Middleditch  v.  Williams,  45 
N.  J.  Eq.  726,  734,  17  Atl.  326,  4  L.  R.  A. 
738], 


T7C    [13  Cyc.  I  IJKL  UHJOJS  —  J)KMA  NJJ 

mind  without  evidence  of  any  kind  to  support  them;*  a  belief  in  sornetliing 
imposBible  in  the  nature  of  tilings  or  circianstances  of  tliecase;''^  a  belief  in  a 
state  or  condition  of  tilings,  the  existence  of  which  no  j-ational  person  would; 
believe  ;  a  belief  of  facts  which  no  rational  person  would  have  believed  ;  a  per-' 
tinacions  adherence  to  some  delusive  idea,  in  opposition  to  plain  evidence  of  ita 
falsity ;  where  a  person  pertinaciously  believes  something  to  exist  which  does 
not  exist,  and  acts  upon  that  belief."  (Delusion  :  Affecting  —  Capacity  to  Make 
Will,  see  Wills;  Responsibility  For  Crime,  see  Criminal  Law.) 

DE  MAJORI  ET  MINORI  NON  VARIANT  JURA.  A  maxim  meaning  "Con- 
cerning greater  and  less  laws  do  not  vary." 

Demand.^*'  A  Claim,  q.  v.;  a  legal  obUgation ; "  a  requisition  or  request  to 
do  a  particular  thing  specified  under  a  claim  of  right  on  the  part  of  the  person 


9.  Potter  V.  Jonef?,  20  Oreg.  239,  249,  2.5 
Pac.  769,  12  L.  R.  A.  161  [quoted  in  In  re 
Scott,  128  Cal.  57,  62,  60  Pac.  .527]. 

10.  Riggs  V.  American  Home  Missionary 
Soc,  35  Hun  (N.  Y.)  656,  659.  But  .see 
Medill  V.  Snyder,  61  Kan.  15,  23,  58  Pac.  962, 
78  Am.  St.  Rep.  307. 

11.  Matter  of  Mason,  60  Hun  (N.  Y.)  46, 
51,  14  N.  Y.  Suppl.  434. 

12.  Smith  V.  Tebbitt,  L.  R.  1  P.  398,  401, 
36  L.  J.  P.  97,  16  L.  T.  Rep.  N.  S.  841,  16 
Wkly.  Rep.  18  {quoting  Dew  v.  Clark,  2  Add. 
Ecel.  102]. 

13.  Smith  V.  Tebbitt.  L.  R.  1  P.  398,  402, 
36  L.  J.  P.  97,  16  L.  T.  Rep.  N.  S.  841,  16 
Wkly.  Rep.  18  [quoting  Dew  v.  Clark,  2 
Add.  Eccl.  102,  and  quoted  in  State  v.  Pike, 
49  N.  H.  399,  432,  6  Am.  Rep.  533]. 

Synonjnnous  with  prejudices,  etc. — In  Boyd 
V.  Eby,  8  Watts  (Pa.)  66,  72,  it  is  said: 
"It  seems  to  me  that  the  court  below  fell 
into  an  error  in  drawing  a  distinction  between 
the  insane  delusion  itself  and  the  impres- 
sions or  prejudices  occasioned  by  such  de- 
lusion, and  in  supposing  that  the  former 
might  cease  and  the  latter  continue.  They 
are  to  my  mind  the  same  thing,  or  rather, 
the  presence  of  absurd  prejudices,  of  ground- 
less antipathies,  of  silly  and  chimerical 
hatreds,  originating  in  acknowledged  insanity, 
is  the  only  evidence  we  can  have  of  the  exist- 
ence of  the  delusion.  The  term  delusion  re- 
fers to  the  state  of  mind ;  impression,  to  the 
results  of  that  state  of  mind ;  but  when  the 
results  are  gone,  we  can  well  assert  that  the 
delusion  is  gone." 

14.  In  re  Tittel,  Myr.  Prob.  (Cal.)  12,  14. 
"A  delusion  exists  where  a  person,  against 

all  evidence  and  probability,  persists  in  be- 
lieving as  facts,  matters  that  have  no  exist- 
ence except  in  his  own  perverted  imagina- 
tion." Rush  V.  Megee,  36  Ind.  69,  80.  See 
also  Davis  v.  Denny,  94  Md.  390,  393,  50  Atl. 
1037. 

15.  Bouvior  L.  Diet,  [citing  Lcgatt  r.  Sow- 
ell,  2  Vern.  Ch.  551,  552,  23  Eng.  Reprint 
957,  1  P.  Wms.  87,  24  Eng.  Reprint  306]. 

16.  The  word  "  demand "  is  one  of  the 
most  coitiprelionsivo  terms  in  the  law. 

Ahi.hama. —  Rosser  v.  Bunn,  00  Ala.  89,  03. 
Arlcanms. —  State  v.  Baxter,  38  Ark.  462, 
467. 

dalifornia. —  AdamH  Modesto,  131  Cal. 
501,  502,  03  Pac.  1083. 

Indiana. —  McDonald  r.  McDonald,  142  Inil. 


55,  87,  41  N.  E.  336 ;  Wiseman  v.  Wiseman, 
73  Ind.  112,  llti,  38  Am.  Rep.  115. 

Missouri. —  Mayberry  v.  McClurg,  .51  Mo. 
256,  261;  Vandolah  c.  MeKee,  99  Mo.  App. 
342,  345,  73  S.  W.  233. 

New  Jersey.—  White  v.  Hunt,  6  N.  J.  L. 
415,  417. 

New  York. —  In  re  Fay,  6  Misc.  462,  466, 
27  N.  Y.  Suppl.  910;  Vedder  r.  Vedder,  1 
Den.  257,  261;  In  re  Denny,  2  Hill  220;  Hea- 
cock  V.  Sherman,  14  Wend.  58,  60. 

Pennsylvania. —  Scott  v.  Morris,  9  Serg. 
&  R.  123,  124. 

Wisconsin. —  Kellev  v.  Madison,  43  Wis. 
638,  644,  28  Am.  Rep.  576. 

England. —  Coke  Litt.  2916. 

"  Demand  made  in  writing "  used  in  refer- 
ence to  the  payment  of  interest  coupons  se- 
cured by  a  mortgage  see  Pennsylvania  L.,  etc., 
Co.  V.  Philadelphia,  etc.,  R.  Co.,  69  Fed.  482, 
483. 

"  Demand  or  claim,  is  properly  used  in  ref- 
erence to  the  cause  of  action."  Saddlesvene 
V.  Arms,  32  How.  Pr.  (N.  Y.)  280,  285. 

The  term  will  include  taxes  that  accrue  on 
the  personal  estate  of  a  decedent,  while  in 
charge  of  an  administrator  or  executor.  State 
V.  Tittmann,  103  Mo.  553,  558,  15  S.  W.  936. 

17.  Alabama. —  Rosser  t.  Bunn,  66  Ala.  89, 
92. 

Arkansas. —  State  v.  Baxter,  38  Ark.  462, 
467. 

Iowa. —  Hollen  v.  Davis,  59  Iowa  444,  447, 
13  N.  W.  413,  44  Am.  Rep.  flSS. 

Missouri. —  Mavberry  v.  McClurg,  51  Mo. 
250.  261. 

Texas. —  See  Brackenridge  v.  State.  27  Tex. 
App.  513,  528,  11  S.  W.  630,  4  L.  R.  A.  360 
[quoting  Bouvier  L.  Diet.]. 

Wisconsin. —  Kelley  V.  Madison,  43  Wis. 
638,  644,  28  Am.  Rep.  576  [citinq  Bouvier  L. 
Diet.]. 

"  Claim  or  demand." —  In  Van  Frachen  v. 
Ft.  Howard,  88  Wis.  570,  572,  60  N.  W.  1002 
[quoted  in  Pulitzer  v.  New  York.  48  N.  Y. 
App.  Div.  0,  11,  62  N.  Y.  Suppl.  587],  a  stat- 
ute pi-o\'idc(l  that  no  action  should  be  main- 
tained against  a  city  "  upon  any  claim  or 
demand  of  whatsoever  nature,  other  than  a 
city  bond  or  order,  unless  such  poison  shall 
have  first  presented  such  claim  or  demand  to 
ilie  common  council  of  the  city."  It  was  held 
flint  the  words  "of  wliatsoevor  nature"  ex- 
panded tlio  meaning  of  the  term  "  claim  or 
demand  "  to  such  an  extent  as  to  make  it 
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requesting ;  a  thing  or  amoimt  claimed  to  be  due;^"  a  calling  for  a  thing  due  or 
claimed  to  be  due.^°  (Demand  :  As  Affecting  Running  of  Limitations,  see  Limi- 
tations OF  Actions.  As  Condition  Precedent  to  Action  —  In  General,  see 
Actions  ;  Against  Absentees,  see  Absentees  ;  Against  Agent  by  Principal,  see 
Principal  and  Agent  ;  Against  Assignee,  see  Assignments  For  Benefit  of 
Creditors;  Against  Attorney  For  Money  Collected,  see  Attorney  and  Client; 
Against  Bailee,  see  Bailments  ;  Against  Bank,  see  Banks  and  Banking  ; 
Against  Broker  by  Principal,  see  Factors  and  Brokers  ;  Against  Carrier,  see 
Carriers  ;  Against  City,  see  Municipal  Corporations  ;  Against  County,  see 
Counties  ;  Against  Depositary,  see  Depositaries  ;  Against  Receiptor  of  Attached 
Property,  see  Attachment  ;  Against  Surety  on  Appeal-Bond,  see  Appeal  and 
Error  ;  Against  Towns,  see  Towns  ;  By  Assignee,  see  Assignments  For  Benefit 
OF  Creditors  ;  By  Attorney  For  Compensation  ;  see  Attorney  and  Client  ; 
By  Bailor  Against  Third  Person,  see  Bailments  ;  By  Landlord  For  Possession, 
see  Landlord  and  Tenant  ;  By  Mortgagee,  see  Chattel  Mortgages  ;  Mort- 
gages ;  For  Accounts,  see  Accounts  and  Accounting  ;  For  Breach  of  Contract, 
see  Contracts  ;  For  Breach  of  Contract  of  Sale,  see  Sales  ;  Vendor  and  Pur- 
chaser ;  For  Breach  of  Marriage  Promise,  see  Breach  of  Promise  to  Marry  ; 
For  Commissions  of  Agent  or  Broker,  see  Factors  and  Brokers  ;  Principal  and 
Agent;  For  Conversion,  see  Trover  and  Conversion;  For  Deposit,  see  Banks 
AND  Banking  ;  For  Forcible  Entry  and  Detainer,  see  Forcible  Entry  and 
Detainer  ;  For  Fraud  or  Deceit,  see  Fraud  ;  For  Libel  or  Slander,  see  Libel  and 
Slander  ;  For  Rent,  see  Landlord  and  Tenant  ;  For  Specific  Performance,  see 
Specific  Performance  ;  Of  Assumpsit,  see  Assumpsit,  Action  of  ;  Of  Book- 
Account  or  Book-Debt,  see  Accounts  and  Accounting  ;  Of  Detinue,  see  Deti- 
nue ;  Of  Replevin,  see  Replevin  ;  Of  Trover,  see  Trover  and  Conversion  ;  On 
Appeal-Bond,  see  Appeal  and  Error  ;  On  Award,  see  Arbitration  and  Award  ; 
On  Bill  or  Note,  see  Commercial  Paper  ;  On  Bond,  see  Bonds  ;  On  Insurance 
Policy,  see  Insurance  ;  To  Cancel  Instrument,  see  Cancellation  of  Instruments  ; 
To  Redeem  From  Mortgage,  see  Chattel  Mortgages  ;  Mortgages  ;  To  Reform 
Instrument,  see  Reformation  of  Instruments  ;  Under  Civil  Damage  Laws,  see 
Intoxicating  Liquors.  Authority  of  Attorney  To  Make,  see  Attorney  and  Cli- 
ent. Bills  or  Notes  Payable  on,  see  Commercial  Paper.  By  Claimant  of  Attached 
Property,  see  Attachment.  For  Appraisal  of  Loss  Under  Insurance  Policy,  see 
Fire  Insurance.  For  Goods  Confused  Witli  Other  Goods,  see  Confusion  of 
Goods.  For  Inspection  of  Books  and  Papers,  see  Discovery.  For  Jury,  see 
Juries.    For  Payment  —  As  Affecting  Right  to  Interest,  see  Interest  ;  Of  Bill 


broad  enough  to  include  a  claim  arising  out 
of  tort,  the  court  in  the  opinion  saying:  The 
term  '  claim  or  demand,'  without  other  words 
of  explanation  or  expansion,  is  held  to  include 
only  claims  and  demands  arising  upon  con- 
tract, and  does  not  include  any  cause  of  actioa 
arising  from  a  tort."  See  also  Howell  t.  Buf- 
falo, 15  N.  Y.  512,  523  (where  it  is  said: 
"  '  Demands  or  claims  '  are  tiie  largest  words 
of  that  class,  and  clearly  embrace  a  cause  of 
action  founded  upon  a  trespass  to  personal 
property.  Littleton  says  that  the  most  bene- 
fieial  release  which  a  man  can  have  is  a  re- 
lease from  all  demands ;  and  Lord  Coke  de- 
clares that  a  release  of  all  claims  extends  to 
all  demands");  Vogel  v.  Antigo,  81  Wis. 
642,  645,  51  N.  W.  1008;  Bradley  v.  Eau 
Claire,  56  Wis.  168,  177,  14  N.  W.  10. 

"  Demand  arising  upon  judgment "  as  used 
in  a  statute  see  Oakley  v.  Aspinwall,  1  Duer 
(N.  Y. )  1,  44,  per  Bosworth,  J.,  in  dissent- 
ing opinion. 

Demand  not  sounding  in  damages. — Tn  Hol- 
ley  r.  Younge,  27  Ala.  203,  206  [quoted  in 


Rosser  v.  Bunn,  66  Ala.  89,  93],  the  court 
said:  "  Wliat  we  understand  by  a  demand 
'  not  sounding  in  damages  merely,'  is  one 
which,  when  the  facts  upon  which  it  is  based 
are  established,  the  law  is  capable  of  measur- 
ing accurately  by  a  pecuniary  standard." 

18.  Bouvier  L.  Diet.  Iqvoted  in  Bracken- 
ridge  V.  State,  27  Tex.  App.  513,  528,  11 
S.  W.  630,  4  L.  R.  A.  360]. 

19.  Rosser  v.  Bunn,  66  Ala.  89,  93  (where 
it  is  said:  "  It  is  broad  enough  in  its  signifi- 
cation to  take  in  all  claims,  demandable  or 
solvable  in  money")  ;  Kelley  v.  Madison,  43 
Wis.  638,  644,  28  Am.  Rep. '576  Iciting  Bur- 
rill  L.  Diet.]. 

"Arising  out  of  the  plaintiff's  demand  "  as 
used  in  a  statute  relative  to  set-off  see  Blair 
V.  Johnson,  (Tenn.  Sup.  1903)  76  S.  W.  912, 
914. 

"  One  day  after  demand,"  etc.,  as  used  in 
a  note  see  Smith  v.  liams,  70  Hun  (N.  Y.) 
155,  160,  24  N.  Y.  Suppl.  202. 

20.  Burrill  L.  Diet,  [cited  in  Kelley  v. 
Madison,  43  Wis.  638,  644,  28  Am.  Rep.  576]. 


ns  [iscyc]  ])p:manj)  —  ])Kmkntja 

or  ISJote,  see  Commkkcial  Pai'ek  ;  Of  Debt  Guaranteed,  8ec  (rUARANry.  For  Per- 
forinauce  of  —  Contract,  sec  Contkact.s  ;  Sai.kb  ;  Vknjjok  ani>  Pckchasek  ;  Co ve- 
iiant,  seok  Covknanth.  For  Production  of  iiooks  and  Papers  at  Trial,  bee  Evi- 
dence, lietention  of  Property  After,  see  Tkovek  and  CoisvEKSioN.  To  Charge 
Indorser  of  Negotiable  Instrument,  see  Commekcial  Papee.  To  Fix  Liability  of 
Bail,  see  Bail.) 

Demandant.    The  plaintiff  or  party  suing  in  a  real  action.'** 

DEMAND  IN  RECONVENTION.  In  the  law  of  J.ouisiana  a  word  equivalent  to 
the  term  "  counterclaim."^'' 

Demands  due.  In  the  commercial  and  popular  acceptation  of  the  words, 
debts  presently  ])ayable.^'^ 

DE  MEDIETATE  LINGUi^:.  Of  half-tongue  ;  i.  e.  half  of  one  tongue  or  lan- 
guage, and  half  of  another.''" 

DE  MELIORIBUS  DAMNIS.    Of  or  for  the  better  damages.^^ 

Demented.    Of  unsound  miud.^*^    (See,  general]}',  Ix^sane  Persons.) 

Dementia.^'  In  medical  jurisprudence,  that  form  of  insanity  which  is  cliar- 
actei'ized  by  mental  weakness  and  decrepitude,  and  by  total  inability  to  reason,^ 
where  the  mental  derangement  is  accompanied  with  a  general  derangement  of 
the  faculties ;    an  extremely  low  condition  of  the  mental  function ;  profound 


21.  Black  L.  Diet,  icitxng  Coke  Litt.  127]. 

22.  McLeod  r.  Bertschy,  33  Wis.  176,  177, 
14  Am.  Rep.  755,  vviiere  it  is  said:  "And  to 
'  reconvene '  is  equivalent  to  interposing  a 
counterclaim  in  the  answer.  Such  pleading 
is  denominated  a  '  plea  of  reconvention.' " 

23.  Ming  r.  Woolfolk,  3  Mont.  380,  385 
[c/Yiwo  Leggett  v.  Sing  Sing  Bank,  25  Barb. 
(Jv.  Y.)  326]. 

24.  Burrill  L.  Diet. 

A  term  applied  to  that  particular  descrip- 
tion of  jury  in  England  vrhere  one -half  con- 
sisted of  denizens  or  natives,  and  the  other 
half  of  aliens,  and  which  was  allowed  both  in 
civil  and  criminal  actions  where  one  of  the 
parties  was  an  alien.  Burrill  L.  Diet,  ^citing 
4  Blackstone  Comm.  352 ;  3  Blackstone  Comm. 
360]. 

It  was  formerly  in  use  in  the  state  of  New 
York,  but  is  now  abolished,  as  it  generally  is 
throughout  the  United  States.  Burrill  L. 
Diet,  {citing  People  v.  McLean,  2  Johns. 
(N.  Y.)  38i]. 

That  alien  defendants  are  not  entitled  in 
Nova  Scotia  to  a  jury  de  medietate  linguce 
see  2  Cyc.  106  note  75. 

25.  A  term  used  in  practice  to  denote  the 
election  by  a  plaintiff  against  which  of  sev- 
eral defendants  (where  the  damages  have 
been  assessed  separately)  he  will  take  judg- 
ment. Black  L.  Diet,  [citing  in  Knicker- 
backer  r.  Colvcr,  8  Cow.  (N.  Y.)  Ill,  112]. 
Sec  also  Clissold  v.  Machell,  26  U.  C.  Q.  B. 
422,  427.  where  it  is  said:  "  It  is  laid  down 
in  Mayne  on  Damages,  at  p.  330,  '  Where  dam- 
ages are  assessed  severally  instead  of  jointly, 
judgment  will  be  reversed;  but  the  plaintiff 
may  cure  it  by  taking  judgment  dc  mclioribus 
daiiinis  against  one  and  entering  up  a  nollf, 
prosequi  against  tlie  other,  and  this  whether 
tliey  liave  joined  or  severed  in  pleading.'  " 

26.  I'.hick  L.  Diet. 

27.  Defined   by   Sir   Matthew   Hale.— In 

Cornwcll  r.  Stale,  Mart.  &  Y.  (Tonn.)  147, 
156,  it  is  said:  "The  good  and  the  great, 
thi^  hnmane  yet  firm,  Sir  Mattlu'w  Hale,  in 
Ills  history  of  tlie  JMeiis  of  the  Crown,  divides 


madness,  (dementia)  into  three  kinds, — 
idiocy,  accidental  or  adventitious  madness, 
and  drunkenness.  '  The  second  species,  when 
it  amounts  to  a  total  alienation  of  the  mind, 
or  perfect  madness,  excuses  from  the  guilt  of 
felony  and  treason.  And  further,  persons 
afflicted  with  accidental  madness,  whether 
temporary  (as  in  the  case  of  lunacy)  or  con- 
tinued, if  they  are  totally  deprived  of  the  use 
of  reason,  cannot  be  guilty  ordinarily  of  capi- 
tal offences;  for  they  have  not  the  use  of  un- 
derstanding, and  act  not  as  reasonable 
creatures,  but  their  actions  are,  in  effect,  in 
the  condition  of  brutes.  The  third  sort  of 
madness  is  that  which  is  dementia  affectata, 
namely,  drunkenness.  This  vice  doth  deprive 
man  of  the  use  of  reason,  and  puts  many  men 
into  a  perfect  but  temporary  frenzy:  but  by 
the  laws  of  England  such  a  person  shall  have 
no  privilege  by  this  voluntarily  contracted 
madness,  but  shall  have  the  same  judgment  as 
if  he  were  in  his  right  senses." 

It  is  a  common  form  of  insanity,  and  pre- 
sents itself  in  an  infinite  variety  of  ways, 
seldom  exhibiting  itself  in  any  two  cases 
exactly  in  the  same  manner.  Hall  v.  Unger, 
11  Fed.  Cas.  No.  5,949,  4  Sawj-.  672,  677. 

28.  Pyott  i:.  Pyott,  90  111.  App.  210,  221, 
where  it  is  said :  "  In  the  ease  of  old  men  it 
is  called  senile  dementia,  and  it  indicates  the 
breaking  down  of  the  mental  powers  in  ad- 
vance of  the  bodily  decay;  the  mind  dwells 
onl}'  in  the  past  and  the  thoughts  succeed  one 
another  without  any  obvious  association." 
See  also  Owings'  Case,  1  Bland  (Md.)  370, 
390,  17  Am.  Dec.  311,  where  it  is  said  that 
though  physicians  do  not  regard  it  as  being 
in  itself  a  disorder  or  the  effect  of  disease. 
'  the  law  considers  it  not  only  as  a  species  of 
insanity,  from  which  there  is  no  hope  of  rc- 
eovery,  but  as  one  which  always  becomes 
worse  as  age  advances." 

29.  I  lull  Unger,  11  Fed.  Cas.  No.  5,949, 
2  Abb.  5(17,  511,  4  Sawy.  672,  where  it  is  said: 
"It  is  <li:\ r:wl crized  by  forgetfulness,  inabil- 
ity to  I'dllow  any  train  of  thought,  by  indif- 
ference to   passing  events.     '  In  dementia,' 
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general  mental  incapacity ;  ^'^  a  state  of  enfeeblement  of  the  mind  or  impairment 
of  the  mind  where  the  person  afflicted  is  rendered  incapable  of  reasoning,  in 
consequence  of  functional  disorder  of  the  brain,  not  congenital,  or  born  with  the 
person  ;  ^'^  a  term  indicating  an  impaired  state  of  the  mental  powers,  a  feebleness 
of  mind  caused  by  disease,  and  not  accompanied  by  delusion  or  uncontrollable 
impulse.^"  (Dementia :  As  Affecting  —  Capacity  to  Make  Will,  see  Wills  ; 
Responsibility  For  Crime,  see  Criminal  Law.) 

DE  MERCATORIBUS.    Concerning  merchants.^ 

DEMESNE.    See  Estates. 

Demijohn.  A  glass  vessel  with  a  large  body  and  a  small  neck,  enclosed  in 
wicker-work.^^ 

DEMI-MARK.  In  old  English  practice,  half  a  mark ;  a  sum  of  money  of  the 
value  of  six  shillings  and  eight  pence.^" 

DE  MINIMIS  NON  CURAT  LEX.  A  maxim  meaning  "  The  law  cares  not  for 
small  things."^' 


says  Ray,  a  celebrated  writer  on  medical 
jurisprudence,  '  the  mind  is  susceptible  of 
only  feeble  and  transitory  impressions,  and 
manifests  but  little  reflection  even  upon  tliese. 
They  come  and  go  M'ithout  leaving  any  trace 
of  their  presence  behind  them.  The  atten- 
tion is  incapable  of  more  than  a  momentary 
effort,  one  idea  succeeding  another  with  but 
little  connection  or  coherence.  The  mind 
has  lost  the  power  of  comparison,  and  ab- 
stract ideas  are  utterly  beyond  its  grasp.  The 
memory  is  peculiarly  weak;  events  the  most 
recent  and  most  nearly  connected  with  the 
individual  being  rapidly  forgotten.  The 
language  of  the  demented  is  not  only  in- 
coherent, but  they  are  much  inclined  to  re- 
peat insulated  words  and  phrases  without 
the  slightest  meaning.'  " 

30.  Century  Diet,  [quoted  in  Pyott  v.  Py- 
ott,  90  111.  App.  210,  221]. 

31.  Shaw's  Will,  2  Redf.  Surr.  (N.  Y.) 
107,  132,  where  it  is  said:  ''Dementia  is 
usualljr  the  result  of  the  other  forms  of  in- 
sanity." 

32.  People  v.  Lake,  2  Park.  Cr.  (N.  Y.) 
215,  218. 

33.  Dennett  v.  Dennett,  44  N.  H.  531,  537, 
84  Am.  Dec.  97. 

34.  The  name  of  a  statute  passed  in  the 
eleventh  year  of  Edw.  I,  ( 1233, )  more  com- 
monly called  the  "  Statute  of  Acton  Burnel," 
authorizing  the  recognizance  by  statute  mer- 
chant. Black  L.  Diet,  [citing  2  Blaekstone 
Comm.  161]. 

35.  U.  S.  V.  Ninety  Demijohns  of  Rum,  8 
Fed.  485,  487,  4  Wooils  637,  where  it  is  said: 
"That  the  statute  [in  relation  to  customs 
■duties]  does  not  include  four-gallon  demi- 
johns under  the  term  bottles,  is  clear ;  be- 
cause, if  not  impossible,  it  would  be  ex- 
ceedingly inconvenient  and  cumbersome  to 
pack  not  less  than  one  dozen  such  demijohns 
in  one  package,  as  the  statute  requires  to  be 
done." 

36.  The  tender  of  which  was  formerly 
necessary  in  a  writ  of  right ;  the  effect  of 
such  tender  being  to  put  the  demandant,  in 
the  first  instance,  upon  proof  of  the  seisin 
as  stated  in  his  count,  that  is,  to  prove  that 
the  seisin  was  in  the  king's  reign  there  stated. 
Burrill  L.  Diet,  [citing  Roseoe  Real  Act  216]. 


37.  London,  etc.,  Mortg.  Co.  v.  Gibson,  77 
Minn.  394,  398,  80  N.  W.  205,  777. 
Applied  or  quoted  in  the  following  cases: 

Alabama. —  Slaughter  v.  Montgomery  First 
Nat.  Bank,  109  Ala.  157,  161,  19  So.  430. 

Arkansas. — •  Ruble  r.  Helnij  57  Ark.  304, 
306,  21  S.  W.  470;  Little  Rock  Trust  Co. 
Martin,  57  Ark.  277,  279,  21  S.  W.  468; 
St.  Louis,  etc.,  R.  Co.  v.  Ferguson,  57  Ark. 
16,  20,  20  S.  W.  545,  38  Am.  St.  Rep.  217,  13 
L.  R.  A.  110;  State  v.  Watts,  48  Ark.  57,  58, 
2  S.  W.  342,  3  Am.  St.  Rep.  216;  Reynolds  r. 
Holland,  35  Ark.  56,  59;  Hightower  v.  Hand- 
lin,  27  Ark.  20,  24;  Warren  v.  Chambers,  25 
Ark.  120,  121,  91  Am.  Dec.  538,  4  Am.  Rep. 
23;  Bizzell  v.  Booker,  16  Ark.  308,  3l9; 
Field  r.  Pope,  5  Ark.  66,  72;  Thompson  v. 
Thompson,  5  Ark.  18. 

California. —  Kenyon  r.  Western  Union 
Tel.  Co.,  100  Cal.  454,  458,  35  Pac.  75 ;  Clark 
V.  Collier,  100  Cal.  256,  259,  34  Pac.  677; 
Francais  v.  Somps,  92  Cal.  503,  506,  28  Pac. 
592;  Kulleman  r.  Greenebanm,  92  Cal.  403. 
407,  28  Pac.  674,  27  Am.  St.  Rep.  150;  Mc- 
Allister V.  Clement,  75  Cal.  182,  184,  16  Pac. 
775;  Moore  v.  Boyd,  74  Cal.  167,  175,  15  Pac. 
670;  Wolff  V.  Prosser,  73  Cal.  219,  220,  14 
Pac.  852;  Merrill  v.  Hurlburt,  63  Cal.  494, 
497;  Bustamente  v.  Stewart,  55  Cal.  115,  116. 

Connecticut. —  People's  Sav.  Bank  v.  Nor- 
walk,  56  Conn.  547,  558,  16  Atl.  257;  Flan- 
nery  v.  Rohrmayer,  46  Conn.  558,  560,  33 
Am.  Rep.  36 ;  Gilbert  v.  New  Haven,  39  Conn. 
467,  474  ;  Wadsworth  v.  Tillotson,  15  Con.i. 
366,  375,  39  Am.  Dec.  391. 

Indiana. —  Billingsley  v.  Groves,  5  Ind.  553, 
555. 

Kansas.—  Prather  v.  Reeve,  23  Kan.  627, 
631;  U.  S.  Express  Co.  v.  Anthonj',  5  Kan. 
490,  494. 

Kentucky. —  Moore  r.  Estes,  2  Ky.  L.  Rep. 
256,  257. 

Maine. — -Barnes  v.  Hathorn,  54  Me.  124, 
131  (per  Dickerson,  J.,  in  dissenting  opin- 
ion) ;  Perkins  v.  Raitt,  43  Me.  280,  281: 
Glidden  r.  Chase,  35  Me.  90,  91,  56  Am.  Dec. 
690;  Dwinel  v.  Soper,  32  Me.  119,  122,  52 
Am.  Dec.  643  ;  Huse  v.  Merriam,  2  Me.  375. 

Massaclmsetts. —  Chenery  r.  Stevens,  97 
Mass.  77,  83 ;  Pickett  v.  Breckenridge,  22 
Pick.  297,  298,  33  Am.  Dec.  745;  Brewer  v. 
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Tyringham,   12   Pick.   547,  549;  Adams 
Frothingham,  3  Mass.  352,  363,  3  Am.  Dee. 
151. 

Mitmesota. —  London,  etc.,  Mortg.  Co.  v. 
Gibson,  77  Minn.  394,  398,  400,  80  N.  W. 
205,  777;  Jensen  v.  Chicago  Great  Western 
R.  Co.,  04  Minn.  511,  513,  07  N.  W.  631; 
Palmer  v.  Began,  58  Minn.  505,  506,  60  N.  W. 
342;  Van  Norman  v.  Northwestern  Mut.  L. 
Ins.  Co.,  51  Minn.  57,  69,  52  N.  W.  988. 

Missouri. —  Crandall  v.  Allen,  118  Mo.  403, 
411,  24  S.  W.  172,  22  L.  R.  A.  591;  Beers  v. 
Wolf,  lie  Mo.  179,  187,  22  S.  W.  620;  iState 
V.  Green,  37  Mo.  466,  472 ;  Wilkerson  v.  State, 
13  Mo.  91,  53  Am.  Dec.  437;  Barnett  v. 
Sweringen,  77  Mo.  App.  64,  73 ;  Cameron  Sun 
V.  McAnaw,  72  Mo.  App.  196,  198;  Cameron 
V.  Hart,  57  Mo.  App.  142,  146;  Paxson  v. 
St.  Louis  Drayage  Co.,  55  Mo.  App.  566,  569 ; 
State  V.  Gage,  52  Mo.  App.  464,  473 ;  Fugate 
V.  McManama,  50  Mo.  App.  39,  43;  Hack- 
worth  V.  Zeitinger,  48  Mo.  App.  32,  38 ;  Camp- 
bell V.  King,  32  Mo.  App.  38,  47;  St.  Louis 
R.  Co.  V.  Northwestern  St.  Louis  R.  Co.,  2 
Mo.  App.  69,  80. 

Nebraska. —  State  v.  Stevenson,  18  Nebr. 
416,  421,  25  N.  W.  585;  Burlington,  etc.,  R. 
Co.  V.  Lancaster  County,  15  Nebr.  251,  255, 
18  N.  W.  71;  Forbes  v'.  Omaha  Nat.  Bank, 
10  Nebr.  338,  348,  6  N.  W.  393,  35  Am.  Rep. 
480 ;  Lammars  v.  Nissen,  4  Nebr.  245,  250. 

Neio  Hampshire. —  Avery  v.  Bowman,  40 
N.  PL  453,  457,  77  Am.  Dec.  728;  Lisbon  v. 
Bath,  21  N.  H.  319,  331;  Wells  v.  Burbank, 
17  N.  H.  393,  412. 

Neio  Jersey. —  Wartman  v.  Swindell,  54 
N.  J.  L.  589,  590,  25  Atl.  356,  18  L.  R.  A.  44; 
Hetfield  v.  Plainfield,  46  N.  J.  L.  119,  123; 
State  V.  Newark,  35  N.  J.  L.  168,  176,  177; 
State  V.  Jay,  34  N.  J.  L.  368,  370 :  Moffet  i;. 
Ayres,  3  N.  J.  L.  655 ;  Higgins  Flemington 
Water  Co.,  36  N.  J.  Eq.  538,  541 ;  Conover  v. 
Ruekman,  32  N.  J.  Eq.  685 ;  Acquackanonk 
Water  Co.  v.  Watson,  29  N.  J.  Eq.  366,  370; 
Johnson  v.  Jaqui,  27  N.  J.  Eq.  552,  555; 
Metier  v.  Metier,  18  N.  J.  Eq.  270,  276. 

New  Mexico. —  In  re  Catron,  8  N.  M.  253, 
320,  43  Pac.  724,  per  Laughlin,  J.,  in  dissent- 
ing opinion. 

New  York. —  Crook  v.  Rindskopf,  105  N.  Y. 
476,  484,  12  N.  E.  174;  Pronk  v.  Brooklvn, 
etc.,  R.  Co.,  68  N.  Y.  App.  Div.  390,  392,  "74 
N.  Y.  Suppl.  375;  Mutual  Ben.  Loan,  etc., 
Co.  V.  Lynch,  54  N.  Y.  App.  Div.  559,  563,  67 
N.  Y.  Suppl.  0;  Matter  of  Opening  of  Oneida 
St.,  37  N.  Y.  App.  Div.  266,  269,  55  N.  Y. 
Suppl.  959;  Stetson  v.  Brennan,  21  N.  Y.  App. 
Div.  552,  555,  48  N.  Y.  Sup])!.  601;  Corbett 
V.  Spring  Garden  Ins.  Co.,  85  Ihui  250,  250, 
32  N.  Y.  Suppl.  1059;  Haskell  v.  Northern 
y\(liioi)(iMck  It.  Co.,  74  Hun  380,  381,  26  N.  Y. 
Suppl.  5!)5  ;  Douglass  v.  Mainzer,  40  Hun  75, 
H\;  i'copU^  i\  Kelly,  33  IFun  389,  392;  In,  re 
Willis,  30  llun  13',  14;  Cohuiin  v.  Shattuck, 
2  I  fun  497,  508,  5  Tliompa.  &  C.  34;  Aberle  r. 
Fajon,  42  N.  Y.  Super.  Ct.  217,  223;  Beyer  v. 
Marks,  2  Sweeny  715,  727;  Lass  r.  Weliiuu-e, 
2  Sweeny  209,  211;  iMnslerson  r.  Beers,  6 
I{ol).  368,  386;  I!ec(l  r.  Allerloii,  3  Itob.  551, 
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566  (per  Barbour,  J.,  in  dissenting  opinion)  ; 
Nintii  Ave  R.  Co.  v.  New  York  KJ.  K.  Co..  7 
Daly  174,  180;  Western  Transp.  Co,  v.  Haw- 
ley,  I  Daly  327,  334  (per  Hilton,  J.,  in  dis- 
senting opinion)  :  Steinhaidt  v.  Baker,  20 
Misc.  470,  476,  40  N.  Y.  Suppl.  707;  People 
V.  Richmond,  5  Misc.  26,  32,  25  N.  Y.  SuppL 
144;  Moore  v.  New  York  El.  R.  Co.,  4  Misc. 
132,  134,  23  N.  Y.  Suppl.  863;  Adler 
Metropolitan  El.  R.  Co.,  18  N.  Y.  Suppl.  858, 
859,  28  Abb.  N.  Cas.  198;  Blashfield  v.  Em- 
pire State  Tel.,  etc.,  Co.,  18  N.  Y.  Suppl,  2.50, 
253;  Purdy  v.  Manhattan  El.  R.'  Co.,  13  N.  Y. 
Suppl.  295,  297;  McNutt  v.  Shafer,  12  N.  Y. 
Suppl.  27,  29;  Empire  City  Bank's  Case,  8 
Abb.  Pr.  192,  215;  Seneca  Road  Co.  v.  Au- 
burn, etc.,  R.  Co.,  5  Hill  170,  175;  Ex  p. 
Becker,  4  Hill  613,  615. 

Ohio. —  Hays  r.  Lewis,  28  Ohio  St.  326, 
.340;  Frazier  v.  Brown,  12  Ohio  St.  294,  301; 
Kerwhaker  v.  Cleveland,  etc.,  R.  Co.,  3  Oliio 
St.  172,  182,  62  Am.  Dec.  246;  Thayer 
Brooks,  17  Ohio  489,  494,  49  Am.  Dee.  474: 
Farrington  v.  State,  10  Ohio  354,  355 ;  Harper 
V.  Ashtabula  County,  Wright  708,  709. 

Pennsylvania. —  Hensel  v.  Noble,  95  Pa.  St. 
345,  346,  40  Am.  Rep.  659;  Knight  r.  Abert, 
6  Pa.  St.  472,  47  Am.  Dec.  478 ;  Bell  v.  Ohio, 
etc.,  R.  Co.,  1  Grant  105,  108 ;  Devinnev  v. 
Reynolds,  1  Watts  &  S.  328,  332;  McKinney 
V.  Reader,  6  Watts  34,  41;  Ley  v.  Huber,  3 
Watts  367,  369;  Ritchie  v.  Shannon,  2  Rawle 
196;  Hepburn  v.  McDowell,  17  Serg.  &  R. 
383,  384,  17  Am.  Dec.  677;  Obermyer  v. 
Nichols,  6  Binn.  159,  172,  6  Am.  Dec.  439; 
Downward  v.  Jordan,  7  Pa.  Dist.  273;  Com. 
V.  Kepner,  1  Pearson  182,  188;  Jones  v. 
Backus,  18  Wkly.  Notes  Cas.  556,  560;  Atty.- 
Gen.  V.  Lombard,  etc..  Pass.  R.  Co.,  1  Wkly. 
Notes  Cas.  489,  491;  Galbraith  v.  Oliver,  3 
Pittsb.  78,  85. 

Utah. —  Knudsen  v.  Omanson,  10  Utah  124, 
129,  37  Pac.  250. 

Vermont. —  Fullam  v.  Stearns,  30  Vt.  443, 
454,  455,  456;  Paul  v.  Slason,  22  Vt.  231,  239, 
54  Am.  Dec.  75. 

Virginia. —  North  Carolina  State  Bank  v. 
Cowan,  8  Leigh  238,  258. 

^Tisconsin. —  Hixon  v.  Oneida  County,  82 
Wis.  515,  533,  52  N.  W.  445;  Middleton  v. 
Jerdel,  73  Wis.  39,  42,  40  N.  W.  629 ;  Schriber 
V.  Richmond,  73  Wis.  5,  13,  40  N.  W.  644; 
Moritz  V.  Larsen,  70  Wis.  569,  574.  36  N.  W. 
331;  In  re  Thurston,  57  Wis.  104,  110,  15 
N.  W.  126;  Hass  v.  Prescott,  38  Wis.  146, 
151. 

United  States. —  Edwards  v.  Kearzev,  96 
U.  S.  595,  604,  24  L.  ed.  793:  Hilson  Co.  r. 
Foster,  80  Fed.  896,  898;  Tunstall  c.  Robin- 
son, 24  Fed.  Cas.  No.  14,23Sa,  Henipst. 
229. 

A'nf/^rtnfZ.— Chandler  r.  Smith.  [18!)9]  2 
Q,  B.  500,  510,  08  L.  J.  Q.  B.  909,  81  L.  T. 
Rep.  N.  S.  317,  47  Wklv.  Rep.  077;  Bickett  r. 
Morris,  L.  R.  1  H.  L.  Sc.  47,  59,  12  Jur.  N.  S. 
803,  14  L.  T.  Rep.  N.  S.  835;  Whitcher  V. 
Hull,  5  B,  &  C,  ic,!).  277,  a  D.  &  R.  22,  4  L.  J. 
K.  I!.  ().  S.  107,  III)  Kev.  Rep.  244,  11  E.  C.  L. 
I5S;  llcnuilfwic/,  /■.  .lay,  6  B.  &  S.  007,  703, 
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concern  himself  about  trifles  "  or  "  The  prsetor  does  not  apply  his  equitable  reme- 
dies in  matters  of  small  moment."  ^ 
DE  MINIS.    Writ  of  threats.^*" 

DEMI-OFFICIAL.    Partly  oflicial  or  authorized,  having  color  of  oflScial  right.*^ 

DEMISE.''^  As  a  noun,  a  lease  for  a  term  of  years  a  conveyance  in  fee,  for 
life  or  for  years  ;  "'^  the  conveyance  or  transfer  of  an  estate,  either  in  fee,  for  life 
or  for  years,  most  commonly  the  latter.''^  As  a  verb,  to  lease  for  a  term  of  years.*^ 
(See,  generally,  Deeds  ;  Landlord  and  Tenant.) 

Demise  and  redemise.  In  conveyancing,  where  there  are  mutual  leases 
made  from  one  to  another  on  each  side,  of  the  same  land,  or  something  out  of  it.*® 
(See,  generally.  Deeds  ;  Landlord  and  Tenant.) 

Demission.  A  bringing  down  ;  lowering  ;  a  relinquishment ;  the  laying  down 
of  an  office. 

DE  MITTENDO  TENOREM  RECORDI.  A  writ  to  send  the  tenor  of  a  record,  or 
to  exemplify  it  under  the  great  seal.*^ 

DEMITTERE.  In  old  conveyancing,  to  transfer ;  to  demise  or  lease.*"  Also,  to 
send  away,  or  part  with.^° 

DEMITTERE  PER  BALIUM.    To  discharge  by  or  on  bail^^ 

DEMOBILIZATION.  In  military  law,  the  dismissal  of  an  army  or  body  of  troops 
from  active  service.^^ 

Democracy.    One  of  the  three  forms  of  government ;  that  in  which  the 


11  Jur.  N.  S.  581,  34  L.  J.  Q.  B.  201.  12  L.  T. 
Rep.  N.  S.  494,  13  Wkly.  Rep.  807,  118 
E.  C.  L.  697;  Reg.  v.  Illidge,  2  C.  &  K.  871,  3 
Cox  C.  C.  552,  559,  1  Den.  C.  C.  404,  13  Jiir. 
543,  18  L.  J.  M.  C.  179,  T.  &  M.  127,  01 
E.  C.  L.  871;  White  v.  Jackson,  2  Curt.  Eccl. 
480,  493;  In  re  French  Guiana,  2  Dods.  151, 
163;  Embrey  v.  Owen,  6  Exch.  353,  370,  15 
Jur.  633,  20  L.  J.  Exch.  212,  4  Eng.  L.  &  Eq. 
466;  Legatt  v.  Sewell,  2  Vern.  Ch.  551,  552, 
23  Eng.  Reprint  957,  1  P.  Wms.  87,  24  Eng. 
Reprint  306 ;  Baxter  v.  Faulam,  1  VVils.  C.  P. 
129. 

Canada. — Dickson  v.  Stevens,  31  N.  Brunsw. 
611,  619;  Ex  p.  Clarke,  24  N.  Brunsw.  623, 
630;  Peters  t;.  Brj'son,  UN.  Brunsw.  489,  493; 
Boyd  V.  Kennedy,  6  N.  Brunsw.  624,  629; 
McKay  v.  Bonnett,  14  Nova  Scotia  96,  101 ; 
O'Connor  v.  Commercial  Union  Ins.  Co.,  12 
Nova  Scotia  119,  124;  Moore  v.  Connecticut 
Mut.  L.  Ins.  Co.,  3  Ont.  App.  230,  243.  ' 

38.  Trayner  Leg.  Max. 

Applied  in:  Cusson  v.  Delorme,  6  Quebec 
Q.  B.  202,  214. 

39.  A  writ  which  lay  where  a  person  was 
threatened  with  personal  violence,  or  the 
destruction  of  his  property,  to  compel  the 
offender  to  keep  the  peace.    Burrill  L.  Diet. 

40.  Black  L.  Diet. 

41.  Coke  says:  "'The  word  'demise'  .  .  . 
'  is  applied  to  an  estate  either  in  fee  simple, 
fee  tail,  or  for  a  term  of  life,  and  so  com- 
monly is  taken  in  many  writs.'  "  12  Coke 
Tnst.  483  [quoted  in  Krider  v.  Lafferty. 
Whart.  (Pa.)  303,  315]. 

Applied  to  a  vessel. —  In  Bramble  r.  Cul- 
mer,  78  Fed.  497,  501,  24  C.  C.  A.  182,  the 
court  said :  "  When  a  ship  is  let  to  another 
for  a  period  of  time,  and  the  owner  during 
that  time  has  nothing  whatever  to  do  with 
the  appointment  of  her  officers  and  crew,  or 
with  the  working  or  management  of  her.  that 
is  called  a  '  demise  '  or  '  letting  '  of  the  ship." 


See  also  Baumvoll  Manufacture,  etc.  v.  Gil- 
ehrest,  [1892]  1  Q.  B.  253,  258. 

Compared  with  "  let." —  In  Hemphill  v. 
Eckfeldt,  5  Whart.  (Pa.)  274,  278,  the  court 
said :  "  Now,  the  word  let  in  the  lease  be- 
fore us,  implying,  according  to  Johnson's 
Dictionary,  concession,  and  also  a  grant  to  a 
tenant,  is  the  proper  equivalent  of  the  word 
concessi,  or  demisi;  the  English  word  demise, 
though  improperly  used  as  a  synonyme, 
strictly  denoting  a  posthumous  grant  and  no 
more." 

42.  Voorhees  v.  Amsterdam  Presb.  Church, 
5  How.  Pr.  (N.  Y.)  58,  71  [citing  Bouvier 
L.  Diet.]. 

Apt  words  in  a  lease. —  In  Krider  v.  Laf- 
ferty, 1  Whart.  (Pa.)  303,  315  [citing  2  Black- 
stoiie  Comm.  317,  318;  Coke  Litt.  456;  Shep- 
pard  Touchst.  266];  the  court  said:  "The 
usual  words  of  operation,  and  as  it  is  said, 
most  apt  in  a  lease,  are  '  demise,  grant,  and 
to  farm  let.' "  See  also  Voorhees  v.  Amster- 
dam Presb.  Church,  5  How.  Pr.  (N.  Y.)  58, 
71,  where  it  is  said:  "The  words  of  'con- 
veyance appropriate  in  a  lease  are  '  demise, 
lease,  and  to  farm  it.'  These  words  are  tech- 
nical words  well  understood,  and  are  the  mor-t 
proper  that  can  be  used  in  making  a  lease." 

43.  As,  for  instance,  a  grant.  Mershon  v. 
Williams,  63  N.  J.  L.  398,  405,  44  Atl.  211 
[citing  Bouvier  L.  Diet.]. 

44.  Gilmore  v.  Hamilton,  83  Ind.  196,  198 
[quoting  Webster  Diet.;  and  citing  Bouvier 
L.  Diet.]. 

45.  Georgia  R.,  etc.,  Co.  v.  Maddox,  116 
Ga.  64.  72,  42  S.  E.  315. 

46.  Jacob  L.  Diet. 

47.  English  L.  Diet. 

48.  Black  L.  Diet. 

49.  Burrill  L.  Diet. 

50.  Burrill  L.  Diet. 

51.  English  L.  Diet. 

52.  Rapalje  &  L.  L.  Diet. 
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sovereign  power  is  neitlicr  lodged  in  one  man,  aB  in  a  rnonarcliy,  nor  in  tlje  rioljles, 
as  in  an  oligai'cliy,  l)iit  in  the  collective  body  of  the  people/'" 

Democratic,    iielating  to  the  deinocnu;y,  oi'  to  th<;  democratic  party/'* 

DE  MOLENDINO  DE  novo  ERECTO  NON  JACET  PROHIBITIO.  a  maxim  mean- 
ing "  A  prohibition  lies  not  against  a  newly-erected  mill/' 

Demolish.  To  throw  or  pull  down  ;  destroy  the  structural  character  of,  as 
a  building  or  wall ;  reduce  to  ruins/'" 

DE  MONETA.    Concerning  money /'^ 

Demonetization.  The  disuse  of  a  particular  metal  for  purposes  of  coiriage. 
The  withdrawal  of  the  value  of  a  metal  as  money/''* 

Demonstration.  An  expression  of  the  feeling  by  outward  signs ;  a  mani- 
festation ;  a  show/**  As  applied  to  evidence,  such  a  degree  of  proof  as,  exclud- 
ing possibility  of  error,  produces  absolute  certainty /'^^ 

Demonstrative.  Pointing  out  specifically ;  designating  particularly/'^ 
(Demonstrative :  Evidence,  see  Demonstrative  Evidence.  Legacies,  see 
Wills.) 

Demonstrative  evidence.  That  which  establishes  a  fact  beyond  doubt.® 
(Demonstrative  Evidence :  In  Civil  Actions,  see  Evidekce.  In  Criminal  Prose- 
cutions, see  Criminal  Law.) 

Demonstrative  legacies.  See  Wills. 

DEMORAGE.    An  old  form  of  Demtjeeage,'^^  f^.  v. 

DE  MORTE  HOMINIS  nulla  est  CUNCTATIO  LONGA.    a  maxim  meaning 

"  When  the  death  of  a  human  being  is  concerned,  no  delay  is  long."  ^ 
DE  MOT  EN  MOT.    From  word  to  word  ;  word  for  word."^ 
Demur.    In  pleading,  to  rest  or  pause ;     to  interpose  an  objection  which 


53.  Wharton  L.  Lex. 

54.  English  L.  Diet. 

An  American  political  body. —  In  Beardsley 
v.  Bridgeport,  53  Conn.  489,  493,  3  Atl.  557, 
55  Am.  Eep.  152,  it  is  said:  "  It  is  a  matter 
of  common  Icnowledge  that  there  is  a  political 
party  known  as  the  Democratic  party,  to 
which  a  large  portion  of  the  voters  in  every 
•one  of  the  United  States  adhere;  which  they 
support  by  speech  and  act  —  by  advocating 
its  principles  and  voting  for  its  candidates 
for  office ;  and  that  the  determination  of  the 
question  as  to  what  persons  and  principles 
shall  be  in  the  ascendant  in  government  for 
the  time  being  depends  upon  the  belief  of  the 
voter  that  the  speech  and  the  act  of  the  can- 
didate are  true  indexes  of  his  opinion." 

55.  Black  L.  Diet. 

56.  Century  Diet. 

A  house  damaged  by  rioters  is  not  feloni- 
ously demolished  wholly  or  in  part  so  as  to 
entitle  the  person  damnified  to  compensation 
under  7  a;  8  Geo.  IV,  c.  31,  §  2,  unless  the 
rioters  when  attacking  the  house  had  an  in- 
tention wholly  to  destroy  it.  Drake  v.  Footitt, 
7  Q.  B.  D.  201,  209,  45  J.  P.  798,  50  L.  J. 
M.  C.  141,  45  L.  T.  Rep.  N.  S.  42. 

57.  Burrill  L.  Diet. 

58.  I5hick  L.  Diet. 

59.  W  ebster  Unabr.  Diet,  [quoted  in  Miles 
r.  Stale,  18  Tex.  Ajjp.  150,  171]. 

60.  (!al.  Civ.  Code,  S  1820  \quo1c(l  in 
Trcadwell  n.  Whittier,  80  Cal.  574,  582,  22 
Pae.  200,  13  Am.  St.  Rep.  175,  5  L.  R.  A. 
4081. 

Distinguished  from  mathematical  demon- 
stration.—  Where  a  statute  |)r()vi(Ied  "The 
law  does  not  retpiire  (leiiioiistriition  ;  that  is, 
.siieli  ;i  degree  of  proof  as,  excluding  possi- 


bility of  error,  produces  absolute  certainty; 
because  such  proof  is  rarely  possible,"  Mc- 
Farland,  J.,  said :  "  The  legislature  must  be 
held  as  stating,  or  trying  to  state,  in  section 
1826,  the  general  difference  between  a  mathe- 
matical, or  strictly  scientific,  demonstration, 
and  the  kind  of  proof  usually  obtainable  in 
judicial  trials.  They  did  not  intend  to  use 
the  words  in  that  relation  as  synonymous 
with  proof  beyond  a  reasonable  doubt." 
Treadwell  v.  Whittier,  80  Cal.  574,  603,  22 
Pac.  266,  13  Am.  St.  Eep.  175,  5  L.  E.  A. 
498.  See  also  Boetgen  v.  New  York,  etc..  E. 
Co.,  50  N.  Y.  Suppl.  331,  332,  where  the 
court,  in  speaking  of  the  degree  of  proof  re- 
quired to  maintain  an  action  for  negligence, 
said :  "  While  the  proof  required  need  not  be 
of  that  high  degree  called  '  demonstration,' 
which  excludes  all  possibility  of  error,  it 
must  be  of  sufficient  cogency  to  make  it  ap- 
pear, by  reasonable  and  necessary  inference, 
that  the  defendant  did,  or  omitted  to  do, 
some  act  amounting  to  a  breach  of  duty,  and 
that  this  was  the  sole  cause  of  the  injury." 

61.  As,  a  legacy  payable  out  of  a  particu- 
lar fund.    Anderson  L.  Diet. 

62.  English  L.  Diet. 

"  Demonstrative  evidence  of  negligence " 
see  Oglesby  v.  Missouri  Pac.  E.  Co.,  177  Mo. 
272,  76  S.  "W.  (i23,  638. 

63.  Burrill  L.  Diet,  [citinq  Hume  r.  East 
India  Co.,  1  W.  Bl.  291,  293]. 

64.  Houvier  L.  Diet,  [dtivg  Coke  Litt. 
1.34]. 

65.  Burrill  L.  Diet,  [oitinq  Britton,  e.  22]. 

66.  Could  PI.  p.  46,  S  43  [quoted  in  Tla- 
v(mK  r.  Hartford,  etc.,  R.  Co.,  28  Conn.  09, 
89;  Rice  V.  Rice,  13  Greg.  337,  339,  10  Pac. 
•195]. 
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raises  an  issue  of  law.^"  (See  Demurrable  ;  Demurrer  ;  and,  generally,  Equity  ; 
Pleading.) 

Demurrable,  a  pleading,  petition,  or  the  like  which  does  not  state  such  facts 
as  support  the  claim,  prayer  or  defence  put  forward.''^  (See  Demur  ;  Demurrer  ; 
and,  generally.  Pleading.) 

Demurrage.''''  An  extended  freight,™  or  reward  to  the  vessel  in  comj)ensa- 
tion  of  the  earnings  she  is  caused  to  lose  improperly ;  ''^  an  allowance  or  com- 
pensation for  the  delay  or  detention  of  a  vessel  compensation  for  undue  deten- 
tion;'^ the  compensation  provided  for  in  the  contract  of  affreightment,  for  the 
detention  of  the  vessel  beyond  the  time  agreed  on  for  loading  or  unloading ;  "''^  an 
allowance  made  to  the  master  of  a  ship,  by  the  freighters,  for  staying  longer  in  a 
place  than  the  time  first  appointed  lor  his  departure ;  "'"^  a  sum  of  money  due  by 
express  contract  for  the  detention  of  a  vessel  in  loading  or  unloading,  one  or 
more  days  beyond  the  time  allowed  for  that  purpose  in  the  charter  party ; '''''  pay- 
ment for  the  delay  of  a  vessel.''"  In  a  popular  sense,  the  word  is  used  to  denote 
a  claim  for  detention  which  may  be  miliquidated,  or  a  sum  agreed  upon.''^ 


67.  Merrill  v.  Pepperdine,  9  Ind.  App.  416, 
30  N.  E.  921. 

68.  Rapalje  &  L.  L.  Diet.  See  also  Ex  p. 
Coates,  5  Ch.  D.  979,  980,  37  L.  T.  Rep.  N.  S. 
43,  25  Wkly.  Rep.  800. 

69.  Demurrage  is  a  mere  name  (Falken- 
burg  i'.  Clark,  11  R.  I.  278,  283),  yet  it  "has 
a  known  legal  meaning"  (Gray  v.  Carr,  L.  R. 
G  Q.  B.  522,  528,  40  L.  J.  Q.  B.  257,  25  L.  T. 
Rep.  iST.  S.  215,  19  Wkly.  Rep.  1173). 

70.  Maine.— Hall  v.  Barker,  64  Me.  339, 
343. 

Massachusetts. —  Brett  v.  Van  Pragg,  157 
Mass.  132,  143,  31  N.  E.  761. 

Rhode  Island. —  Falkenburg  v.  Clark,  11 
R.  I.  278,  283. 

United  States. —  Owen  v.  Forty-Nine  Thou- 
sand Seven  Hundred  and  Seventy-Four 
Bushels  of  Rye,  54  Fed.  185,  186;  Hawgood 
V.  One  Thousand  Three  Hundred  and  Ten  Tons 
of  Coal,  21  Fed.  681,  686  [citing  Sprague  v. 
West,  22  Fed.  Cas.  No.  13,255,  Abb.  Adm. 
548]  ;  Donaldson  v.  McDowell,  7  Fed.  Cas.  No. 
3,985,  1  Holmes  290,  292;  Sprague  v.  West, 
22  Fed.  Cas.  No.  13,255,  Abb.  Adm.  548,  554 
[quoted  m  Neilsen  v.  Jesup,  30  Fed.  138,  139; 
The  Caroline  A.  White,  5  Fed.  Cas.  No.  2,421, 
5  Phila.  (Pa.)  112  [quoting  Jesson  v.  Solly, 
4  Taunt.  52,  13  Rev.  Rep.  557]. 

England. —  Jesson  v.  Solly,  4  Taunt.  52,  55, 
13  Rev.  Rep.  557. 

71.  Owen  c.  Forty-Nine  Thousand  Seven 
Hundred  and  Seventy-Four  Bushels  of  Rye, 
54  Fed.  185,  186;  Donaldson  v.  McDowell,'  7 
Fed.  Cas.  No.  3,985;  1  Holmes  (U.  S.)  290, 
292;  Sprague  v.  West,  22  Fed.  Cas.  No. 
13,255,  Abb.  Adm.  548,  554  [quoted  in  Neilsen 
i>.  Jesup,  30  Fed.  138,  139]  ;  In  re  Two  Hun- 
dred and  Seventy-Five  Tons  of  Mineral  Phos- 
phates, 9  Fed.  209,  210  [citing  Sprague  v. 
West.  22  Fed.  Cas.  No.  13,255,  Abb.  Adm. 
548,  554]. 

72.  The  Apollon,  9  Wheat.  (U.  S.)  362, 
376,  6  L.  ed.  Ill;  Hawgood  v.  One  Thousand 
Three  Hundred  and  Ten  Tons  of  Coal,  21  Fed. 
681,  686.  See  also  Kish  v.  Cory,  L.  R.  10 
Q.  B.  553,  560,  2  Aspin.  593,  44  L.  J.  Q.  B. 
205,  32  L.  T.  Rep.  N.  S.  670,  23  Wkly.  Rep. 
880,  where  Brett,  J.,  said:  "I  feel  certain 
that  when  the  occasion  arises  it  will  be  held. 


upon  a  clause  like  this,  containing  a  cesser 
of  liability  of  the  charterer  and  a  lien  for 
demurrage,  that  '  demurrage '  includes  not 
only  demurrage  proper,  but  also  that  which 
is  in  the  nature  of  demurrage,  viz.  detention 
at  the  port  of  loading." 

"  Every  improper  detention  of  a  vessel  may 
be  considered  a  demurrage,  and  compensation 
in  that  name  be  obtained  for  it."  Sprague 
v.  West,  22  Fed.  Cas.  No.  13,255,  Abb.  Adm. 
548,  554  [citing  The  Apollon,  9  WJieat. 
(U.  S.)  362,  378,  6  L.  ed.  111]. 

73.  Loekhart  i".  Falk,  L.  R.  10  Exeh.  132, 
135,  3  Aspin.  8,  44  L.  J.  Exeh.  105,  33  L.  X 
Rep.  N.  S.  96,  23  Wkly.  Rep.  753.  See  also 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522,  551,  40  L.  J. 
Q.  B.  257,  25  L.  T.  Rep.  N.  S.  215,  19  Wklv. 
Rep.  1173. 

"  Every  improper  detention  of  a  vessel  may 
be  considered  a  demurrage,  and  compensation 
under  that  name  be  obtained  for  it."  Donald- 
son V.  McDowell,  7  Fed.  Cas.  No.  3,984,  1 
Holmes  290,  292  [citing  The  Zepherina,  2 
Hagg.  Adm.  317] ;  Sprague  i'.  West,  22  Fed. 
Cas.  No.  13,255,  Abb.  Adm.  548,  554  [quoted 
in  Falkenburg  v.  Clark,  11  R.  I.  278, 
283]. 

74.  Fisher  v.  Abeel,  44  How.  Pr.  (N.  Y.) 
432,  440. 

75.  Duff  V.  Lawrence,  3  Johns.  Cas.  (N.  Y.; 
162,  168. 

"  Demurrage  is  not  paid  for  the  carriage 
of  the  goods,  but  for  delay  in  loading,  nor  is 
average ;  yet,  by  the  bill  of  lading,  demurrage 
and  average  may  have  to  be  paid  for  the 
goods,  which  must  mean  '  to  have  them.' " 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522,  553,  40  L.  J. 
Q.  B.  257,  25  L.  T.  Rep.  N.  S.  215,  19  Wkly. 
Rep.  1173. 

76.  Wordin  v.  Bemis,  32  Conn.  268,  273,  85 
j^^iH  Dgc  2o5 

77.  Cross  V.  Beard,  26  N.  Y.  85,  89. 

78.  Lovitt  V.  Snowball,  32  N.  Brunsw.  217, 
219. 

"  In  popular  use,  demurrage  covers  not  only 
what  is  strictly  known  to  the  law  as  such, 
but  also  damages  for  detention  when  such 
damages  are  recoverable."  Donnell  v.  Amos- 
keag  Mfg.  Co.,  118  Fed.  10,  11,  55  C.  C.  A. 
178. 
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(Demurrage:  Admiralty  Jurisdiction  Over  Claims  For,  hoc  A/>MiKAr/ry.  See, 
gcrierally,  (Jakrikrh  ;  Snii'i'iNO.) 

DEMURRAGE  DAYS.  Certain  days  sometimes  allowed  to  a  charterer  of  a  vessel 
as  a  favor.™ 

DEMURRANT.    One  who  demurs ;  the  j)arty  who,  in  pleading,  interposes  a 

demurrei'.''" 

DEMURRER.**'  In  pleading,  a  declaration  that  the  party  demurring  will  go  no 
further,  because  the  other  has  not  shown  sufficient  matter  against  him;**  an 
admission  of  the  fact,  submitting  the  law  arising  on  that  fact  to  the  court  a 
demand  of  the  judgment  of  the  court  whether  the  defendant  is  bound  to  set  forth 
any  defense.^''  (Demurrer :  Book,  see  Demurrer  Book.  In  Admiralty,  see 
Admiralty.  In  Equity,  see  Equity.  In  Law,  see  Demurrer  in  Law.  In  Plead- 
ing, Generally,  see  Pleading.  To  Evidence,  see  Criminal  Law  ;  Trial.  To 
Indictment,  see  Indictments  and  Informations.) 

DEMURRER  BOOK.  In  practice,  a  record  of  the  issue  on  a  demurrer  at  law, 
containing  a  transcript  of  the  pleadings,  with  proper  entries ;  and  intended  for 
the  use  of  the  court  and  counsel  on  the  argument.^^ 

DEMURRER  IN  LAW.  The  tender  of  an  issue  in  law  upon  the  facts  estab- 
lished by  the  pleading.^®    (See,  generally,  Pleading.) 

Denial,  a  term  which  implies  a  contradiction  of  an  assertion.^^  Also  a 
traverse  in  the  pleading  of  one  party  of  an  allegation  of  fact  set  up  by  the 
other  ;  a  Defense,^^  q.  v.    (Denial :  In  Pleading,  see  Pleading.) 

Denization.  The  act  of  making  one  a  denizen  ;  the  conferring  of  the  privi- 
leges of  citizenship  upon  an  alien  born.^^    (See  Aliens.) 

Denize.    To  make  a  man  a  denizen  or  citizen.*^    (See  Aliens.) 

Denizen.^'    A  person  in  a  middle  state  between  an  alien  and  a  natural  born 


79.  Nielsen  v.  Wait,  16  Q.  B.  D.  67,  70,  5 
Aspin.  553.  55  L.  J.  Q.  B.  87,  54  L.  T.  Rep. 
N.  S.  344,  34  Wkly.  Rep.  33,  where  it  is  said: 
"  Those  are  days  beyond  the  lay  days,  but 
during  which  the  amount  that  he  has  to  pay 
for  the  use  of  the  ship  is  a  fixed  sum,  not 
necessarily  what  it  costs  the  owner  to  keep 
his  ship,  but  a  fixed  sum,  which  is  usually 
about  what  it  is  supposed  it  costs  the  owner 
to  keep  the  ship.  This  stipulation  also  is  in 
favour  of  the  charterer,  because  instead  of 
being  involved  in  a  dispute  as  to  what  he 
would  have  to  pay  for  the  days  during  which 
the  ship  is  kept  idle,  a  sum  is  fixed,  and  he 
knows  what  he  has  to  pay  if  he  keeps  the  ship 
beyond  the  lay  days.  Those  are  the  "  demur- 
rage days.'  If  he  keeps  the  ship  beyond  the 
lay  days,  when  he  pays  nothing,  and  only  the 
number  of  demurrage  days,  he  pays  a  fixed 
sum  for  demurrage.  If  he  keeps  the  ship 
after  that,  it  is  a  question  of  damages,  and 
he  does  not  know  what  he  has  to  pay  until  the 
question  is  settled  by  a  tribunal  or  by  agree- 
ment." 

80.  Black  L.  ])ict. 

81.  "The  word  'demurrer'  comes  (as  Lord 
Coke  has  said )  from  the  Latin  word  '  demo- 
rari '  —  to  abide ;  and  therefore  he  that  de- 
murreth  in  law  is  said  to  abide  in  law  — 
moralur  or  dcmoralur  in  lege.  He  will  go  no 
further,  luitil  the  court  has  dccidi'd.  whether 
the  othei'  party  has  shown  sullicicnit  matter 
in  point  of  law  to  niaintnin  his  suit."  Pickens 
71.  Knisclcy,  36  VV.  \a.  7!)t,  706,  15  S.  E.  907 
[cilhuj  iStorv  lOq.  I'l.  §  4'ir|. 

82.  ' 1  Cliitty  I'l.  705  \(/ii.(>lrd  in  Davios  v. 
(;il)S()ii,  2  Ark.  115,  11H|;  Webb  i\  Vander- 
bilt,  .■)!)  N.  Y.  SupiT.  Ci.  4,  10. 


83.  Ex  p.  Vermilyea,  6  Cow.  (N.  Y.)  555, 
559. 

84.  Wolf  V.  Eynn,  5  Kulp  (Pa.)  5,  6  [cit- 
ing Brooke  v.  Phillips,  6  Phila.  (Pa.) 
392]. 

85.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  317;  3  Stephen  Comm.  581]. 

86.  Goodman  v.  Ford,  23  Miss.  592,  595. 

87.  In  re  Scull,  21  Fed.  Cas.  Xo.  12,568,  7 
Ben.  371. 

88.  Black  L.  Diet. 

Distinguished  from  "  defense." —  In  Flack 
V.  O'Brien,  19  Misc.  (N.  Y.)  399,  400,  43 
N.  Y.  Suppl.  854,  the  court  said:  "  A  denial 
is  not  a  '  defense '  at  all,  and  may  not  be  so 
designated.  A  '  defense '  consists  of  an  af- 
firmative statement  of  new  matter  only.  A 
denial  raises  an  issue  upon  the  whole  com- 
plaint, or  upon  some  part  of  it.  When  such 
issue  has  been  raised,  or  if  it  be  not  raised, 
but  the  complaint  be  allowed  to  stand  as  true, 
new  matter  constituting  a  defense  may  be 
set  up."  See  also  Green  v.  Brown.  22  Misc. 
(N.  Y.)  279,  280,  49  N.  Y.  Suppl.  163,  where 
the  court  said:  "And  a  denial  is  not  a  '  de- 
fence.' It  can  have  no  place  in  a  defence.  A 
denial  in  a  defence  is  mere  surplusage,  and  is 
not  to  be  regarded.  Not  even  a  novice  in 
pleading  should  plead  a  '  denial '  as  a  '  de- 
fence.' In  an  answer  '  denials  '  are  pleaded, 
if  there  be  any,  and  then  comes  '  defences.' 
Tiio  latter  always  were,  and  they  still  are, 
(listlnci,  fioni  the  former  in  both  name  and 
subsl-;uici'."' 

89.  I!l;u-k  L.  Did-. 

90.  Black  L.  Diet. 

91.  Distinguished  from  alien  a^e  2  Cyc.  84 

note  3. 
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citizen.^^  At  common  law,  a  person  who  has  received  letters  of  denization  from 
the  king.^^    (See,  generally.  Aliens  ;  Citizens  ;  Domicile.) 

DENOMINATIO  est  a  DIGNIORE.  a  maxim  meaning  "  Denomination  is  from 
the  more  worthy."^'* 

DENOMINATIO  FIERI  DEBET  A  DIGNIORIBUS.  A  maxim  meaning  "  Denomi- 
nation should  be  deduced  from  the  more  worthy." 

DENOMINATION.^"  A  class  or  collection  of  individuals  called  by  the  same 
name ;  a  sect.''''  (See  Chkistian  ;  Chukch  ;  Congregation  ;  and,  generally. 
Religious  Societies.) 

DE  NOMINE  PROPRIO  NON  EST  CURANDUM  CUM  IN  SUBSTANTIA  NON 
ERRETUR ;  QUIA  NOMINA  MUTABILIA  SUNT  RES  AUTEM  IMMOBILES.  A  maxim 
meaning  "  As  to  the  proper  name,  it  is  not  to  be  regarded  when  one  errs  not  in 
substance  ;  because  names  are  changeable,  but  things  are  immutable." 

DE  NON  APPARENTIBUS  ET  DE  NON  EXISTENTIBUS  EADEM  EST  RATIO."" 
A  maxim  meaning  "  Where  the  court  cannot  take  judicial  notice  of  a  fact,  it  is 
the  same  as  if  the  fact  had  not  existed."  ^ 


92.  McClenaghan  v.  McClenaghan,  1  Strobh. 
Eq.  (S.  C.)  295,  319,  47  Am.  Dec.  532  Iciting 
1  Blackstone  Comm.  374],  where  it  is  said: 
"  And  although  subject  to  some  of  the  dis- 
abilities of  the  former,  is  entitled  to  many  of 
the  privileges  of  the  latter."  See  also  Priest 
V.  Cummings,  20  Wend.  (N.  Y.)  338,  354, 
where  it  is  said :  "  Tliere  is  nothing  in  the 
word  denizen  that  has  any  relation  to  any 
specified  time,  especially  to  the  time  of  birth. 
Denization  is  a  new  privilege  conferred  upon 
the  alien,  \mt  not  having,  like  the  phrase 
natural  born  or  native,  any  relation  to  the 
fact  of  birth  or  to  its  time,  operates  only 
from  the  date  of  its  reception." 

93.  Fries'  Case,  9  Fed.  Cas.  No.  5,126,  3 
Dall.  515,  where  it  is  said:  "And  under  the 
royal  government  such  a  power  might  uq- 
doubtedly  have  been  exercised.  This  power 
of  denization  is  a  kind  of  partial  naturaliza- 
tion, giving  some,  but  not  all  of.  the  privileges 
of  a  natural  born  subject.  He  may  take  lands 
by  purchase  or  devise,  but  cannot  inherit. 
The  issue  of  a  denizen  born  before  denization 
cannot  inherit ;  but  if  born  after  may,  the 
ancestor  having  been  able  to  communicate  to 
him  inheritable  blood."  See  also  Calvin's 
Case,  7  Coke  lo,  7a,  where  it  is  said:  ("The 
King  by  his  letters  patent  may  make  a  deni- 
zen, but  cannot  naturalize  him  to  all  pur- 
poses, as  an  act  of  Parliament  may  do  " )  ; 
Godfrey  v.  Dixon,  2  Cro.  Jac.  539,  540  (where 
it  is  said  that  "  naturalization  is  always  by 
parliament,  and  perpetual ;  for  if  one  be 
naturalized  for  a  day,  it  is  good  for  ever; 
denization  is  by  patent,  and  may  be  pro 
tempore;  as  for  years,  life,  &c."). 

"  The  word  '  denizen '  is  used  in  the  com- 
mon law,  in  a  double  sense;  it  sometimes 
means  a  natural-born  subject;  and  sometimes, 
a  person  who,  being  an  alien,  has  been  deni- 
zenized  by  letters-patent  of  the  crow."  Lew 
V.  McCartee,  6  Pet.  (U.  S.)  102,  118  note, 
8  L.  ed.  334. 

94.  Burrill  L.  Diet. 

95.  Wharton  L.  Lex. 

96.  Used  with  "  number  "  in  an  indictment. 

—  Where  an  indictment  charged  that  defend- 
ants "  feloniously  took  and  carried  away  sun- 
dry United  States  treasury-notes,  or  national- 
[50] 


bank  bills,  the  number  and  denomination  of 
which  are  to  the  grand  jury  unknown,"  the 
court  said :  "  What  is  the  meaning,  the 
proper  interpretation,  of  the  words,  '  number  ' 
and  'denomination?'  If  the  word  had  been 
numbers,  in  the  plural,  we  would  be  inclined 
to  hold  it  referred  to  the  serial  numbers  on 
the  bills.  Being  in  the  singular  number,  it 
must  be  construed  as  expressing  or  relating 
to  the  number  of  bills  alleged  to  have  been 
stolen ;  not  the  numbers  <  n  the  bills.  The 
word  denomination  explains  itself.  It  refers 
to  the  value  or  number  of  dollars  the  several 
bills  represented;  as,  the  denomination  of 
five  dollars,  the  denomination  of  ten  dollars, 
etc."    Duvall  v.  State,  63  Ala.  12,  17. 

97.  Webster  Diet,  [quoted  in  Wilson  V. 
Perry,  29  W.  Va.  169,  185,  I  S.  E.  302]. 

Denomination  of  christians  see  Hale  v.  Ev- 
erett, 53  N.  H.  9,  231,  IG  Am.  Rep.  82,  per 
Doe,  J.,  in  dissenting  opinion. 

A  denomination  of  religious  persons  is  one 
having  a  common  system  of  faith,  written 
or  traditional.  State  v.  Township  9,  7  Ohio 
St.  58,  64. 

Under  the  Massachusetts  constitution  the 

Shakers  are  "  a  sect  or  denomination  of 
christians."  Lawrence  v.  Fletcher,  8  Mete. 
(Mass.)   153,  162. 

98.  Bouvier  L.  Diet,  [citing  Finch's  Case, 
6  Coke  63a,  66o]. 

99.  "An  old  and  well-established  maxim 
in  legal  proceedings,  and  is  founded  on  prin- 
ciples of  justice  as  well  as  of  laAv."  U.  S. 
V.  Wilkinson,  12  How.  (U.  S.)  246,  253, 
13  L.  ed.  974. 

1.  Broom  Leg.  Max. 

Applied  or  quoted  in  the  following  cases: 
Maine. —  Sampson  v.  Sampson,  63  Me.  328, 
334,  335. 

Michigan. —  See  Van  Auken  v.  Monroe, 
38  Mich.  725,  730. 

New  Jersey. — ^  Guild  v.  Aller,  17  N.  J.  L. 
310,  312. 

Neio  York. —  Cook  v.  Litchfield,  5  Sandf . 
330,  340. 

North  Carolina. —  Miller  v.  Hahn,  84  N.  C. 
226,  228. 

Pennsylvania.— Thompson  v.  Bracken- 
ridge,  14  Serg.  &  R.  346,  348. 


T8G    [13  Cyc]     DE  NON  HANK  MKMOL'IK-  DENY 


DE  NON  SANE  MEMORIE.    Of  unsound  mind  or  memory.^ 
Denounce.    To  make  formal  or  public  accuKation  against ;  inform  against; 
accuse.'* 

Denouncement,  or  DENUNCIA.  The  delation  or  accusation  which  one  who 
desires  to  rehabilitate  an  old  mine  makes  of  the  default  which  the  former  owner 
has  committed  and  by  which  the  previous  title  has  been  lost.''  (See  Minks  and 
Minerals.) 

DE  novo.    Anew  ;  a  second  time.'' 

Dentist.  One  whose  profession  is  to  clean  and  extract  teeth,  repair  them 
when  diseased,  and  replace  them  when  necessary,  by  artificial  ones;*  one  wlio 
performs  manual  or  mechanical  operations  to  preserve  teeth,  to  cleanse,  extract, 
insei't  or  repair  them  ;''  one  who  practices  dental  surgery  and  mechanical  den- 
tistry ;**  a  dental  surgeon.^    (See,  generally.  Physicians  and  Surgeons.) 

DE  NULLO,  QUOD  EST  SUA  NATURA  INDIVISIBILE,  ET  DIVISIONEM  NON 
PATITUR,  NULLAM  PARTEM  HABERBIT  VIDUA;  SED  SATISFACIAT  EI  AD 
VALENTIAM.  A  maxim  meaning  "  A  widow  shall  have  no  part  of  that  which  in 
its  own  nature  is  indivisible,  and  is  not  susceptible  of  division  ;  but  let  the  heir 
satisfy  her  with  an  equivalent." 

Deny.    To  contradict ;  to  gainsay." 


Virginia. —  Brown  v.  Ferguson,  4  Leigh 
37,  51,  24  Am.  Dec.  707;  Chapman  v.  Hiden, 
2  Patt.  &  H.  91,  94. 

United  States. —  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  420,  616,  9  L.  ed. 
773,  938. 

'  England. —  Advocate  v.  Lovat,  5  App.  Cas. 
273,  303;  Gwynne  v.  Burnell,  6  Bing.  N. 
Cas.  453,  758,  37  E.  C.  L.  713,  7  CI.  &  F. 
572,  7  Eng.  Reprint  1188,  1  Scott  N.  R.  711, 
West.  342 ;  Goodright  v.  Harwood,  7  Bro. 
P.  C.  489,  494,  3  Eng.  Reprint  318,  321; 
Gray  v.  Chamberlain,  4  C.  &  P.  260',  2«1, 

19  E.  C.  L.  505;  The  Felicity,  2  Dods  381, 
387;  Barkworth  v.  Young,  4  Drew  1,  10,  3 
Jur.  N.  S.  34,  26  L.  J.  Ch.  153,  5  Wkly. 
Rep.  156;  Salkeld  v.  Vernon,  1  Eden  64,  68, 
28  Eng.  Reprint  608;  Lowther  v.  Cavendish, 

I  North.  99,  109. 

Canada. —  Chevrier  v.  Reg,  4  Can.  Su- 
preme Ct.  1,  118;  Van  Koughnet  v.  Denison, 

II  Ont.  App.  699,  704;  Frank  v.  Carson, 
15  U.  C.  C.  P.  135,  158;  Kendrick  v.  Max- 
well, 7  U.  C.  Q.  B.  94,  96. 

2.  A  phrase  synonymous  with  n07i  compos 
mentis.    Black  L.  Diet. 

3.  Century  Diet. 

"An  act,  a  thing  done,  is  denounced  when 
the  law  declares  it  a  crime  and  provides  a 
punishment  for  it."  State  v.  De  Hart,  109 
La.  570,  574,  33  So.  605. 

4.  CastiUero  r.  U.  S.,  2  Black  (U.  S.)  17, 
110,  17  L.  ed.  360. 

"A  judicial  proceeding,  and  though  real 
property  might  be  acquired  by  an  alien  in 
fraud  of  tlie  law  —  that  is,  without  observ- 
ing its  requirements  —  he  nevertheless  re- 
taiiu'd  liis  right  and  title  to  it,  liable  to  be 
dei)rived  of  it  by  the  proper  proceeding  of 
(icnounccrncnt,  which  in  its  substantive  char- 
actcrlHticH  was  e(juivalent  to  the  inquest  of 
ollicc  found,  at  common  law."  De  Merle  v. 
.MatliewH,  2()  Cal.  455,  477  [quoted  in  Wil- 
liams V.  B(inn(!tt,  1  Tex.  Civ.  App.  408,  5'07, 

20  K.  W.  856]. 

5.  Itiipalje  &  Tj.  T;.  Diet,  [quoted  in  Ew  p. 
Morales,  (tcx.  (Jr.  App.  1890)  53  S.  W.  107, 
108  J. 


6.  People  V.  De  France,  104  Mich.  .563, 
570,  62  N.  W.  709,  28  L.  R.  A.  139;  State  v. 
Fisher,  110  Mo.  344,  353,  24  S.  W.  167,  22 
L.  R.  A.  799  [quoting  Century  Diet.]. 

7.  State  V.  McMinn,  118  N.  C.  1259,  1261, 
24  S.  E.  523. 

A  mechanical  profession. — In  Maxon  v.  Per- 
rott,  17  Mich.  332,  337,  97  Am.  Dee.  191, 
the  court  said :  "  A  dentist,  in  one  sense,  is 
a  professional  man,  but  in  another  sense  his 
calling  is  mainly  mechanical,  and  the  tools 
which  he  employs  are  used  in  mechanical 
operations.  Indeed,  dentistry  was  formerly 
purely  mechanical,  and  instruction  in  it 
scarcely  went  beyond  manual  dexterity  in 
the  use  of  tools,  and  a  knowledge  of  the 
human  system  generally,  and  of  the  diseases 
which  might  affect  the  teeth  and  render  an 
operation  important,  was  by  no  means  con- 
sidered necessary.  Of  late,  however,  as  the 
physiology  of  the  human  system  has  become 
better  understood,  and  the  relations  of  its 
various  parts  and  their  mutual  dependence 
are  more  clearly  recognized,  dentistry  has 
made  great  progress  as  a  science,  and  its 
practitioners  claim,  with  much  justice,  to 
be  classed  among  the  learned  professions." 

8.  State  V.  Fisher,  119  Mo.  344,  353,  24 
S.  W.  167,  22  L.  R.  A.  799  [quoting  Century 
Diet.]. 

9.  State  i:  Fisher,  119  Mo.  344,  353,  24 
S.  W.  167,  22  L.  R.  A.  799  [quoting  Century 
Diet.]  ;  State  v.  Beck,  21  R.  I.  288,  293, 
43  Atl.  366,  45  L.  R.  A.  269. 

Distinguished  from  "  physician  "  see  State 
V.  McMinn,  118  N.  C.  1269,  1261,  24  S.  E. 
523. 

Distinguished  from  "  surgeon." —  In  State 
V.  Fisher,  119  Mo.  344,  353,  24  S.  W.  167, 
22  L.  R.  A.  799,  it  was  held  that  a  dentist 
was  not  to  be  considered  a  surgeon.  See 
also  Cherokee  v.  Perkins,  118  Iowa  405,  40<i, 
92  N.  W.  ()i8;  People  v.  De  France,  104  Mich. 
563,  570,  02  N.  W.  709,  28  L.  R.  A.  139. 

10.  Morgan  Leg.  Max.  [citing  Coke  Litt. 
32]. 

11.  Longwell  i?.  Day,  I  Mich.  N.  P.  286. 
288. 


DE  OFFICE—  DEPARTURE 


[13  Cyc]  T87 


DE  office.  Of  office ;  in  virtue  of  office ;  officially ;  in  the  discharge  of 
ordinary  dnty.^^ 

DEPART. In  old  English  law,  to  divide  or  separate.^*  In  maritime  law,  to 
leave  a  port ;  to  be  out  of  a  port.^^  In  pleading,  to  forsake  or  abandon  the  ground 
assumed  in  a  former  pleading,  and  assume  a  new  one.^^ 

DE  PARTITIONE  FACIENDA.  A  Avrit  which  lay  to  make  partition  of  lands 
or  tenements  held  by  several  as  coparceners,  tenants  in  common,  etc.-''''  (See 
Partition.) 

DEPARTMENT.^^  a  province  or  business,  assigned  to  a  particular  person.'^ 
Also  one  of  the  divisions  of  the  executive  branch  of  government.^"  (See,  gen- 
erally, Municipal  Corporations  ;  Officers  ;  States  ;  United  States.) 

Departure.^'  In  maritime  law,  a  deviation  from  the  course  prescribed  in 
the  policy  of  insurance.^^  In  pleading,  when  a  party  quits  or  departs  from  the 
case  or  defense  which  he  has  first  made,  and  has  recourse  to  another ;  where 
one  defence  is  abandoned  or  departed  from,  which  was  first  made,  and  recourse 
is  had  to  another ;  and  when  the  second  plea  contradicts  the  first  plea,  and  does 


12.  Bun-ill  L.  Diet. 

13.  "  Depart  from  the  state  "  as  used  in  a 
statute  in  reference  to  debtors  see  Blodgett 
t.  Utley,  4  Nebr.  25,  29.  • 

"  Depart  without  leave  "  as  used  in  a  re- 
cognizance see  State  v.  Bobb,  39  Mo.  App. 
543,  549.. 

14.  Burrill  L.  Diet. 

15.  Burrill  L.  Diet. 

Distinguished  from  to  "  sail." —  In  Moir  v. 
Royal  Exchange  Assur.  Co.,  6  Taunt.  241, 
245,  Gibbs,  C.  J.,  said:  "To  'sail'  is  to 
sail  on  the  voyage.  To  '  depart,'  must  be 
to  depart  from  some  particular  place." 

"  To  '  depart  from  port,'  to  '  leave  port,' 
to  '  go  to  sea,'  are  phrases  which,  in  popular 
speech,  have  the  same  signification."  The 
Helen  Bro-svn,  28  Fed.  Ill,  112  iciting  The 
Harriet,  11  Fed.  Cas.  No.  6,099,  1  Story 
251,  259;  U.  S.  v.  Grush,  26  Fed.  Cas.  No. 
15,268,  5  Mason  290,  299]. 

16.  Burrill  L.  Diet. 

17.  Black  L.  Diet. 

18.  "Department  or  service." — Where  a 
statute  in  relation  to  master  and  servant 
recited :  "  Provided  nothing  herein  con- 
tained shall  be  so  construed  as  to  7iiake  em- 
ployes .  .  .  fellow  servants  with  other  em- 
ployes engaged  in  any  other  department  or 
service,"  the  court  said :  "  The  words  '  de- 
partment or  service '  as  here  used  merely 
mean  a  subdivision  of  business,  as  running  a 
train,  clearing  away  a  wreck,  repairing  a 
track,  etc."  Gulf,  etc.,  R.  Co.  Warner, 
89  Tex.  475,  479,  35  S.  W.  364. 

19.  U.  S.  V.  Belew,  24  Fed.  Cas.  No.  14,563, 
2  Brock.  280,  281,  where  it  is  said:  "The 
business  assigned  to  a  particular  person  is, 
according  to  this  definition,  in  his  depart- 
ment. The  business  belonging  to  the  post- 
office,  is  in  a  department  of  the  post-office; 
a  person  employed  in  that  business,  is  a 
person  employed  in  a  department  of  the 
post-office.  If,  then,  the  carrying  of  the 
mail  be  a  part  of  the  business  of  the  post- 
office,  it  would  seem  that  the  person  who 
carries  it,  is  a  person  employed  in  a  depart- 
ment of  the  general  post-office." 

20.  Black  L.  Diet. 


Used  in  this  sense  in  the  United  States, 

where  each  department  is  charged  with  a 
specific  class  of  duties,  and  comprises  an 
organized  staff  of  officials;  e.  g.,  the  depart- 
ment of  state,  department  of  war,  etc. 
Black  L.  Diet. 

Applied  to  municipal  service. — ^  Where  a 
statute  conferred  upon  the  city  council  the 
power  to  provide  for  the  employment  of 
such  clerks,  and  other  persons  in  any  of 
the  departments  of  the  city  government  as 
the  exigencies  of  the  public  service  may  de- 
mand, the  court  said:  "The  word  'depart- 
ments '  is  not  used  here  in  a  technical  sense. 
Wherever,  in  any  branch  or  portion  of  the 
city  government,  services  are  necessary  for 
which  provision  has  not  been  made,  the 
want  may  be  supplied  by  the  authority  of 
that  section.  The  purpose  of  the  legislature 
was  to  enable  the  city  council  to  see  that 
the  city  government  should  be  provided  with 
the  necessary  facilities  for  the  efficient  trans- 
action and  conduct  of  its  business."  Morgan 
V.  Denver,  14  Colo.  App.  147,  59  Pae.  619, 
622. 

21.  Departure  from  United  States  under 
the  Chinese  exclusion  acts  see  2  Cyc.  126 
note  82. 

"A  departure  from  the  port "  as  used  in  a 
statute  in  reference  to  a  lien  for  construc- 
tion or  repairs  of  a  vessel  see  Rockefeller  17. 
Thompson,  2  Sandf.  (N.  Y.)  395,  398. 

22.  Black  L.  Diet. 

Distinguished  from  "  sailed." —  In  Union 
Ins.  Co.  V.  Tysen,  3  Hill  (N.  Y.)  118,  126, 
the  court  in  speaking  of  a  vessel  "  at  sea  " 
said :  "  This  vessel  had  sailed  within  the 
ease  of  Bond  v.  Nutt  (Cowp.  601,  607). 
Lord  Mansfield  there  mentions  a  ship  as 
having  commenced  her  voyage,  though  she 
had  barely  begun  to  sail,  and  was  stopped 
by  an  embargo.  Departure  is  a  word  of 
diffefent  meaning.  It  imports  an  effectually 
leaving  of  the  place  behind.  If  the  vessel 
be  detained  or  driven  back,  though  she  may 
have  sailed,  there  is  no  departure." 

23.  Kimberlin  v.  Carter,  49  Ind.  Ill,  112; 
White  V.  Joy,  13  N.  Y.  83,  89  iciting  Coke 
Litt.  304a] ;  Andrus  v.  Waring,  20  Johns. 
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not  contain  matter  pursuant  to  it,  goin^^  to  support  and  fortify  it.^  (Departure: 
From  Course  Prescribed  in  Policy  of  Marine  Insurance,  see  MAiaNK  Inkukanck. 
From  Jurisdiction  as  Ground  of  Attachment,  see  Attachment.  In  Pleading,  see 
Pleading.) 

Dependence.  The  state  of  deriving  existence,  support  or  direction  from 
another ;  the  state  of  being  subject  to  the  power  and  operation  of  extraneous 
force.^^ 

DEPENDENCY.^*'  A  territory  distinct  from  tlie  country  in  which  tlie  supreme 
sovereign  power  resides,  but  belonging  rightfully  to  it,  and  subject  to  the  laws 
and  regulations  which  the  sovereign  may  think  proper  to  prescribe.''"  As  used  in 
a  statute  relating  to  the  sale  of  intoxicating  liquors,  any  building  used  for  the 
common  purposes  of  an  inn  and  situated  within  its  curtilage.^  (See  States; 
Terkitories.) 

DEPENDENT.^^  As  a  noun,  a  person  who  depends  on  or  looks  to  another  for 
support  or  favor;  a  retainer ;     one  who  relies  for  support  on  another  in  some 


(N.  Y.)  153,  163;  Richards  v..  Hodges,  2 
fciaund.  83,  84a,  note  1. 

24.  Allen  x.  Watson,  16  Johns.  (N.  Y.) 
205,  206;  Bartlett  v.  Wells,  1  B.  &  S.  830, 
841,  8  Jur.  N.  S.  762,  31  L.  J.  Q.  B.  57, 
6  L.  T.  Rep.  N.  S.  607,  10  Wkly.  Rep.  229, 
101  E.  C.  L.  836. 

25.  "As  dependence  is  the  natural  condi- 
tion of  childhood;  the  dependence  of  life 
upon  solar  heat."  Duval  v.  Hunt,  34  Fla. 
85,  125,  15  So.  876. 

Applied  to  dependent  relatives. — In  Ameri- 
can Nat.  Bank  r.  Cruger,  31  Tex.  Civ.  App. 
17,  24,  71  S.  W.  784,  the  court,  in  speaking 
of  the  obligation  of  an  aunt  toward  her 
nephews  and  nieces  whom  she  had  largely 
supported,  said :  "  Having  undertaken  to 
rear,  train  and  nurture  them,  and  having 
contributed  largely  to  their  support  and 
maintenance,  undoubtedly,  there  rested  upon 
her  a  moral  obligation  to  continue  so  to  do, 
as  long  as  they  were  in  a  state  of  depend- 
ence; and  the  word  dependence,  as  here 
used,  is  not  restricted  to  support  and  main- 
tenance —  food  and  clothing.  It  is  intended 
to  include  moral  and  mental  training,  and 
that  care  and  nurture  which  would  be 
pi'ompted  by  the  feelings  of  affection  which 
the  testimony  indicates  existed  between  this 
aunt  and  the  children  of  her  unfortunate 
sister." 

26.  Distinguished     from     "colony." — In 

U.  S.  V.  Nancy,  27  Fed  Cas.  No.  15,854,  3 
Wash.  281,  287,  the  court,  in  speaking  of  a 
dependency,  said :  "  It  is  not  a  colony,  be- 
cause it  is  not  settled  by  the  citizens  of  the 
sovereign,  or  mother  state;  but  it  is  lawfully 
acquired  or  held,  and  the  people  are  as  much 
subjects  of  the  state  which  has  thus  ob- 
tained it,  as  if  they  had  been  born  in  the 
principal  state,  and  had  emigrated  to  the 
dependent  territory.  The  usual  ways  by 
wliich  such  acquisitions  are  made,  are  by 
purchase,  or  by  conquest  in  war.  The.Iirst, 
being  made  with  the  consent  of  the  sovereign, 
ia  p(!rman('nt  and  indefeasible;  but  the  latter 
is  Hubj<!ct  to  'uncertainty,  and  liable  to 
restoration  to  the  sovereign,  from  whom  it 
was  taken,  unless  confirmed  by  a  treaty  of 
peace,  or  unlesB  it  be  voluntarily  rcilin- 
quished  by  sueh  H()V(freign.  When  ho  con- 
firmed, or  i('li]u|uisli('(l,  and  not  before,  it 


seems  to  be,  in  the  true  sense  of  the  word, 
a  dependency;  that  is,  it  is  durably  in- 
corporated into  the  dominions  of  the  con- 
queror, and  becomes  a  part  of  his  territory, 
as  to  government  and  national  right."  See 
also  7  Cyc.  399  note  19. 

Distinguished  from  "  possession." —  Where 
an  act  of  congress  (Act  of  March  1,  1809 j 
prohibited  certain  importation  into  the 
United  States,  of  any  goods,  &c.,  wherever 
grown  or  manufactured,  from  any  port  or 
place  situated  in  Great  Britain,  or  France, 
or  in  any  of  the  colonies,  or  dependencies, 
the  court  said :  "  The  precise  meaning  of 
the  word  '  dependency,'  as  it  is  used  by 
congress,  in  the  law  under  consideration, 
cannot  be  ascertained  with  any  degree  of 
certainty.  .  .  .  The  introduction  of  the 
words  '  actual  possession,'  into  the  act  of 
March  1,  1809,  and  the  omission  of  them 
in  that  of  May  1,  1810,  afford  strong 
evidence,  that  congress  did  not  consider  a 
dependency,  as  synonymous  with  a  posses- 
sion; but,  on  the  contrary,  the  difference 
was  so  material,  as  to  induce  congress  to 
sanction  a  trade  with  the  former,  which  had 
been  previou^sly  interdicted  with  both.  As 
soon  as  this  distinction  is  established,  the 
mind  of  a  legal  man  is  irresistibly  led  to 
annex  to  the  one,  the  idea  of  possession, 
accompanied  by  title,  in  opposition  to  a 
mere  naked  possession,  obtained  either  by 
force,  and  against  right,  or  rightfully  ac- 
quired, and  wrongfully  withheld  from  the 
legal  sovereign ;  and  this,  the  court  is 
strongly  inclined  to  think,  is  the  true  de- 
finition of  a  dependency."  U.  S.  i"'.  Nancv. 
27  Fed.  Cas.  No.  15,854.  3  Wash.  281. 

27.  U.  S.  V.  Nancy,  27  Fed.  Cas.  No.  15,854, 
3  Wash.  281. 

28.  Goff  V.  Fowler,  3  Pick.  (Mass.)  300, 
301.  And  see  Com.  i\  Estabrook,  10  Pick. 
(Mass.)    293,  294. 

29.  The  term  does  not  include  a  credrtor 
of  a  member  of  a  beneficiary  association 
within  ilic  mcanin;;  of  Mass.  J'ub.  St.  c.  1  l."), 
S  8,  as  enlarged  by  the  statute  of  18S2,  c. 
195,  §  1.  Skillings  r.  Massachusetts  Hen. 
Assoc.,  146  Mass.  217,  218.  15  N.  E. 
5(i(). 

30.  Duval  V.  Hunt,  34  Fla.  85,  125,  15  So. 
876. 
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way.'^  As  an  adjective,  not  to  be  performed  until  a  connected  thing  is  done  by 
another.^  (Dependent :  Contract,  see  Contracts.  Covenant,  see  Covenants. 
Leaving  Child,  see  Pakent  and  Child.  Persons  —  Actions  by  For  Death,  see 
Death  ;  Actions  by  Under  Civil  Damage  Acts^  see  Intoxicating  Liquors  ;  Insur- 
ance For  Benefit  of,  see  Mutual  Benefit  Insurance  ;  Support  of,  see  Poor 
Persons.) 

Depending.  In  practice,  pending  or  undetermined  ;  in  progress.^^  (Depend- 
ing :  Action,  see  Abatement  and  Revival  ;  Actions  ;  Lis  Pendens.) 

DEPESAS.  In  Spanish- American  law,  spaces  of  ground  in  towns  reserved  for 
commons  or  public  pasturage.*'    (See,  generally.  Common  Lands.) 

DE  PLACITO.    Of  a  plea ;  of,  or  in  an  action.**^    (See,  generally,  Pleading.) 

DE  PLEGIIS  ACQUIETANDIS.    a  writ  for  acquitting  or  releasing  pledges 
one  which  lies  for  a  surety  against  him  for  whom  he  is  surety,  if  he  pays  not  the 
money  at  the  day.^'' 

DEPONENT.^  One  who  gives  evidence,  bears  witness  or  testimony ;  one 
who  gives  information  on  oath  or  afiirmation  respecting  some  fact  known  to  him, 
before  a  magistrate  ;  he  who  makes  a  deposition.*"  (See  Depose  ;  and,  generally, 
Depositions.) 

Deportation.  The  removal  of  an  alien  out  of  the  country.*^  (Deporta- 
tion :  Of  Chinese,  see  Aliens.) 

Depose.*^  To  give  evidence,  bear  witness  or  testimony  ;  to  state  or  affirm 
some  matter  of  fact  in  an  aifidavit  or  deposition.**    (See,  generally.  Depositions.) 

Deposit.**^    A  naked  bailment  of  goods,  to  be  kept  for  the  depositor  without 


31.  Nye  v.  Grand  Lodge  A.  0.  U.  W.,  9 
Ind.  App.  131,  36  N.  E.  420  \_citing  Supreme 
(Jouncil  A.  L.  of  H.  v.  Perry,  140  Mass.  580, 
5  N.  E.  634 ;  Ballou  v.  Gile,  50  Wis.  614,  619, 
7  N.  W.  561]. 

Used  in  reference  to  benevolent  societies. — 
In  Alexander  v.  Parker,  144  111.  3-55,  366, 
33  N.  E.  183,  19  L.  R.  A.  187,  the  court 
said :  "  Where  the  statute  and  charter  of 
an  association  provide  for  the  payment  of 
benefit  funds  to  persons  dependent  upon  the 
members,  the  word,  '  dependent,'  means 
'  some  person  or  persons  dependent  for  sup- 
port in  some  way  upon  the  deceased.'  De- 
pendence for  favor,  or  for  affection,  or  for 
companionship,  or  as  servants,  or  retainers, 
is  excluded.  A  dependent,  as  the  term  is 
used  in  reference  to  these  benevolent  associa- 
tions, is  one  who  is  sustained  by  another, 
or  relies  for  support  upon  the  aid  of  an- 
other." See  also  Ballou  v.  Gile,  50  Wis. 
G14,  619,  7  N.  W.  561  [quoted  in  Supreme 
Council  A.  L.  of  H.  v.  Perry,  140  Mass.  580, 
590,  5  N.  E.  634]. 

32.  Anderson  L.  Diet. 

33.  Black  L.  Diet,  [citing  Littleton's  Case, 
5  Coke  47a,  47&]. 

34.  Black  L.  Diet.  See  also  Strother  v. 
Lucas,  12  Pet.  (U.  S.)  410,  443,  9  L.  ed. 
1137  note,  where  it  is  said:  "The  differ- 
ence between  propios  on  the  one  hand,  and 
the  depesas  and  exidos  on  the  other,  was, 
that  the  latter  were  intended  for  specific 
purposes,  and  could  not  be  appropriated  to 
any  others;  while  the  municipality  might 
convert  the  propios  to  the  uses  which  it 
should  judge  most  convenient."  • 

35.  Formal  words  used  in  declarations  and 
other  proceedings,  as  descriptive  of  the 
particular  action  brought.    Burrill  L.  Diet. 

36.  Black  L.  Diet. 


37.  Gloucester  Bank  v.  Worcester,  10  Pick. 
(Mass.)  528,  531  [citing  Fitzherbert  N.  B. 
fol.  137]. 

38.  Distinguished  from  "aflSant"  see  1 
Cye.  1160  note  93. 

39.  Richardson  Diet,  [quoted  in  Bliss  v. 
Shuman,  47  Me.  248,  252]. 

40.  Bouvier  L.  Diet,  [quoted  in  Bliss  v. 
Shuman,  47  Me.  248,  252].  See  also  Melt- 
zer  V.  Doll,  91  N.  Y.  365,  372. 

41.  Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  698, 
709,  13  S.  Ct.  1016,  37  L.  ed.  905. 

42.  "  Depose  and  swear  "  not  equivalent  to 
"  depose  and  say." —  In  U.  S.  r.  McConaughy, 
33  Fed.  168,  169,  13  Sawy.  141,  the  court, 
in  speaking  of  an  indictment  for  perjury, 
said :  "  In  this  ease  it  is  true  that  the  in- 
dictment states  that  the  defendant  did 
'  depose  and  swear,'  as  in  the  deposition  al- 
ready set  forth.  But  this  is  by  no  means 
the  equivalent  of  the  sufficient  allegation, 
'  being  duly  sworn,  did  depose  and  say.'  " 

43.  Richardson  Diet,  [quoted  in  Bliss  v. 
Shuman,  47  Me.  248,  252]. 

44.  U.  S.  V.  McConaughy,  33  Fed.  168,  169, 
13  Sawy.  141. 

45.  A  term  borrowed  from  the  civil  law. 
Ft.  Edward  Nat.  Bank  v.  Washington 
County  Nat.  Bank,  5  Hun  (N.  Y.)  605,  607. 
And  a  word  of  large  and  varied  signification. 
Com.  V.  Darlington,  8  Pa.  Dist.  237. 

Deposit  of  ship's  papers  with  consul. — 
Where  a  statute  required  masters  of  vessels 
to  deposit  their  ship's  papers  with  the  con- 
sul on  their  arrival  in  a  foreign  port,  the 
court  said :  "  The  term  '  deposit,'  carries 
with  it  the  idea  of  something  more  than 
the  mere  delivery  of  the  papers  to  the  con- 
sul, for  inspection,  to  be  redelivered  in  a 
few  hours.  This  word  is  not  usually  em- 
ployed, except  when  the  thing  is  intended 
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reward,  and  to  be  returned  when  lie  sliall  require  it  ;^  a  bailment  of  goods,  to  be 
kept  by  the  bailee  without  reward,  and  delivered  according  to  the  object  or  pur- 
pose of  the  original  trust  the  delivery  of  a  thing  for  custody,  to  bo  redelivered 
on  demand,  without  compensation;^^  a  thing  delivered  to  a  person  for  gratuitous 
safekeeping;'"*  a  temporary  disposition  of  money  for  safe-keeping;*  that  which 
is  placed  anywhere  for  safe  keeping,  especially  a  sum  of  money  left  with  a  bank 
or  broker,  subject  to  order ;  ^'  that  which  is  placed  in  any  one's  liands  for  safe 
keeping ;  something  entrusted  to  the  care  of  another,  specially  a  sum  of  money 
left  with  a  bank  or  banker,  subject  to  order/'^  As  defined  by  statute,  an  act  by 
which  a  person  receives  the  thing  of  another  person,  with  the  obligation  to  keep 
it  and  to  return  it  in  kind  ;  when  chattels  are  delivered  by  one  person  to  another 
to  keep  for  the  use  of  the  bailor.^  In  banking,  a  sum  of  money  left  with  a  bank 
for  safe-keeping,  subject  to  order,  and  payable,  not  in  the  specific  money  deposited, 
but  in  an  equal  sum.'^^    (Deposit :  As  Security  For  —  Costs,  see  Costs  ;  Rent,  see 


to  remain  with  the  depositary  for  some  time, 
and  when  the  deposit  is  made  for  some 
specific  object,  beyond  that  of  mere  inspec- 
tion or  examination."  Toler  v.  White,  24 
Fed.  Cas.  No.  14,079,  1  Ware  280,  287. 

Distinguished  from  "expose." — Where  a 
statute  provided  that  "  a  person  who  wil- 
fully and  maliciously  .  .  .  exposes  a  poison- 
ous substance,  with  intent  that  the  same 
should  be  taken  by  such  [domestic]  animal, 
shall  be  punished,"  &c.,  and  an  indictment 
contained  the  word  "  deposit "  instead 
of  "  expose "  the  court  said :  "  The  word 
'  deposit '  is  not  equivalent  to  the  word 
'  expose.'  They  are  not  synonymous.  They 
not  only  do  not  mean  the  same  thing,  but  are 
often,  perhaps  generally,  used  to  express 
opposite  ideas.  Things  are  often  deposited 
so  as  not  to  be  exposed,  and  for  that  pur- 
pose. One  word  scarcely  suggests  the  other." 
State  V.  Pratt,  54  Vt.  484,  486. 

Distinguished  from  "  mandate." — In  Thomp- 
son Woodruff,  7  Coldw.  (Tenn.)  401,  407, 
the  court  said :  "  The  distinction  between 
deposit  and  mandate  is  this:  In  the  case 
of  deposit,  the  principal  object  of  the  par- 
ties is  the  custody  of  the  thing,  and  the 
service  and  labor  are  merely  accessorial. 
In  the  case  of  a  mandate,  the  labor  and  serv- 
ices are  the  principal  objects  of  the  parties, 
and  the  thing  is  merely  accessorial." 

"  Receive  on  deposit." —  Where  a  statute 
rendered  it  unlawful  "  to  buy  or  sell,  barter 
or  exchange,  or  receive  on  deposit,  any  cotton 
in  the  seed  or  ginned,  .  .  .  between  the 
hours  of  sunset  of  any  one  day  and  sunrise 
of  another,"  the  court  said:  "The  term 
'  receive  on  deposit '  is  used  in  the  act  in 
connection  with  sale,  barter  and  exchange, 
and  as  a  step  to  their  accomplishment.  The 
Legislature  must  be  understood  to  have 
meant  '  to  receive  on  deposit '  with  a  view 
to  sell,  and  as  a  step  taken  to  put  the 
article  on  the  market.  In  short,  the  term 
'  sale '  must  be  construed  to  include  every 
thing  neceHHary  to  its  consummation,  the 
ofl'er  to  H<!ll  being  the  initial  move,  a  deposit 
for  Hale  is  an  oiler  to  sell."  Truss  r.  State, 
i:i  Lea  (Tenn.)  .'ill,  313. 

46.  KansdH. —  .lohnson  v.  Reynolds,  3  Kan. 
251,  2r,r,. 

Nr.to  York. —  Payne  v.  Gardiner,  29  N.  Y. 
140,  107. 


Ohio. —  Citizens'  Nat.  Bank  v.  Brown,  4.5 
Ohio  St.  39,  .53,  11  N.  E.  799,  4  Am.  St. 
Eep.  526,  per  Spear,  .J.,  in  dissenting  opin- 
ion. 

Pennsylvania. —  See  Rozelle  v.  Rhodes,  116 
Pa.  St.  129,  137,  9  Atl.  16'0,  2  Am.  St.  Rep. 
591  [citing  Bouvier  L.  Diet.]. 

Vermont. —  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.  377,  380. 

47.  Montgomery  v.  Evans,  8  Ga.  178,  180. 

48.  Ft.  Edward  Nat.  Bank  v.  Washington 
County  Nat.  Bank,  5  Hun  (N.  Y.)  605,  007. 

49.  Matter  of  Patterson,  18  Hun  (N.  Y.) 
221,  222    [quoted  in  State  Sav.  Bank 
Foster,  118  Mich.  268,  270,  76  N.  W.  499, 
42  L.  R.  A.  404]. 

50.  Law's  Estate,  144  Pa.  St.  499,  507,  22 
Atl.  831,  14  L.  R.  A.  103  [quoted  in  State 
V.  Hill,  47  Nebr.  456,  533,  66  N.  W.  541]. 

51.  Webster  Diet,  [quoted  in  Ramsey  v. 
Whitbeck,  81  111.  App.  210,  218]. 

52.  Webster  Diet,  [quoted  in  Parkesburg 
Bank's  Appeal,  1  Chest.  Co.  Rep.  fPa.)  4331. 

53.  French  Civ.  Code,  §  1915  [cited  in 
Johnson  v.  Reynolds,  3  Kan.  251,  256];  La. 
Civ.  Code,  art.  2926  [quoted  in  In  re  Louisi- 
ana Sav.  Bank,  etc.,  Co.,  40  La.  Ann.  514, 
517,  4  So.  301]. 

The  only  real  deposit  is  that  where  the 
depositary  receives  a  thing  to  be  preserved 
in  kind,  without  the  power  of  using  it,  and 
on  the  condition  that  he  is  to  restore  the 
identical  object.  La.  Civ.  Code,  art.  2963 
[quoted  in  In  re  Louisiana  Sav.  Bank,  etc., 
Co.,  40  La.  Ann.  514,  517,  4  So.  301];  Wil- 
liams r.  Landry,  18  La.  Ann.  208. 

54.  "  The  depositary  may  undertake  to 
keep  it  without  reward,  or  gratuitously ; 
it  is  then  a  naked  deposit."  6a.  Civ.  Code 
(1805),   §  2921. 

"A  deposit  may  be  voluntary  or  involun- 
tary, and  for  safe-keeping  or  exchange." 
S.  D.  Comp.  Laws,  §  .3557  [quoted  in  Hawk- 
ins Hubbard,  2  S.  D.  631,  636,  51  N.  W . 
774]. 

55.  Illinois. —  See  Ramsey  v.  Whitbeck,  81 
ill.  App.  210,  218. 

Iowa. —  Hunt  r.  Hopley,  120  Iowa  095, 
699,  95  N.  W.  205. 

Nebraska. —  State  v.  Hill,  47  Nebr.  451), 
532,  «()  N.  W.  541. 

New  York. —  See  l<'t.  Edward  Nat.  Bank 
V.  Washington  (lounty  Nat.  Rank,  5  lluii 
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Landlord  and  Tenant.  In  Bank,  see  Banks  and  Banking.  In  Court,,  see 
Deposits  in  Coukt.  In  Lieu  of  —  Bail,  see  Bail  ;  Bond  on  Appeal,  see  Appeal 
and  Erkok.  Of  Public  Moneys,  see  Depositaries.  Of  Title  Deeds  as  Mort- 
gage, see  Mortgages.  Of  Trust  Funds,  see  Executors  and  Administrators  ; 
Guardian  and  Ward  ;  Trusts.  See  also,  generally,  Bailments  ;  Depositaries  ; 
Deposits  in  Court.) 


605,  607;  Downes  v.  Phoenix  Bank,  6  Hill 
297,  299. 

Pennsylvania. —  In  re  Law,  144  Pa.  St. 
499,  507,  22  Atl.  831,  4  L.  R.  A.  103. 

South  Dakota. —  Allibone  v.  Ames,  9  S.  D. 
74,  79,  68  N.  W.  165,  33  L.  R.  A.  585. 

Wisconsin.—  State  i;.  McFetridge,  84  Wis. 
473,  515,  54  N.  W.  1,  998,  20  L.  R.  A.  223. 

United  States. — Nebraska  v.  Orleans  First 
Nat.  Bank,  88  Fed.  947,  950. 

Deposit  of  money  or  "mutuum." — In 
Payne  v.  Gardiner,  29  N.  Y.  146,  168,  Mul- 
lin,  J.,  said:  "A  deposit  of  money  with  a 
bank  or  private  person  is  what  is  known  in 
the  civil  law  as  a  mutuum  or  irregular  de- 
posit—  the  distinction  between  the  two 
kinds  of  deposit  not  being  recognised  by  the 
common  law.  When  money  is  borrowed,  and 
no  time  of  payment  is  fixed  by  the  contract 
of  loan,  the  debt,  as  already  stated,  is  in- 
stantly due,  and  an  action  may  be  brought, 
without  demand  —  the  bringing  of  the  ac- 
tion being  a  sufficient  demand  to  entitle  the 
lender  to  recover."  "A  deposit  of  money 
with  a  bank  or  private  person  is  not,  there- 
fore, the  deposit  of  the  civil  law,  nor  is  it 


what  in  that  law  was  designated  by  the 
term  mutuum,  which  was  a  loan  of  property 
for  consumption,  and  to  be  returned  in  kind, 
and  without  interest  or  compensation  for 
the  use;  but  it  is  what  Pothier  calls  an 
irregular  deposit,  which  dift'ered  from  a 
mutuum  in  this,  that  the  latter  has  prin- 
cipally in  view  the  benefit  of  the  receiver, 
the  former  the  benefit  of  the  bailor.  In 
eases  of  mutuum,  the  party  borrowing  was 
not  held  to  pay  interest  upon  the  money 
lent;  but  in  cases  of  irregular  deposit,  in- 
terest was  due  by  the  depositary,  both  ex 
nudo  pacta  and  ex  mora.  This  distinction 
between  the  two  classes  of  deposit,  as  to 
interest,  is  not  recognised  by  our  law;  the 
depositary  being  liable  in  each  for  interest, 
in  the  event  of  a  breach  of  duty." 

"  Originally,  a  deposit  of  money  was  made 
by  placing  a  sum  of  money  in  gold  or  silver 
with  a  bank  or  other  depositary,  to  be  re- 
turned, when  called  for,  in  the  same  identi- 
cal coin,  and  without  interest,  the  depositor 
paying  the  depositary  a  compensation  for 
his  care."  Curtis  v.  Leavitt,  15  N.  Y.  9, 
166. 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

Bailment  Generally,  see  Bailments. 

Deposit  in  Court,  see  Deposits  in  Couet. 

Embezzlement  or  Larceny  by  Depositary,  see  Embezzlement. 

Particular  Kinds  of  Depositaries : 

Bank,  see  Banks  and  Banking. 

Receiptor,  see  Attachment  ;  Executions. 

Safe  Deposit  Company,  see  Warehousemen. 

Stakeholder,  see  Gaming. 

Warehouseman,  see  Warehousemen. 

Wharfinger,  see  Wharves. 

I.  DEFINITION. 

A  depositary  is  the  bailee  in  a  contract  of  depositwn,  which  is  a  bare,  naked 
baihnont  of  goods  delivered  by  one  man  to  another  to  be  kept  for  the  use  of  the 
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bailor  ^  and  to  be  restored  to  liim  either  upon  demand  or  otherwise  in  accordance 
with  the  terms  upon  which  the  deposit  was  niade.^ 

II.  ELEMENTS  OF  DEPOSIT. 

A.  Contract  of  Bailment — l.  In  General.  To  create  a  valid  deposit  the 
bailee  must  assent  to  the  delivery  of  the  property  to  him  and  accept  its  custody 
and  care ;  a  deposit  may  be  created  only  by  contract.*  The  contract  need  not, 
however,  be  express.    It  may  be  implied  from  circumstances.* 

2.  Legality.  "Where  a  deposit  is  made  for  an  illegal  purpose,  it  has  been  held 
that  there  is  no  liability  to  return  it  or  responsibility  for  negligence  in  its  care.^ 

B.  Delivery  of  Res.  To  constitute  a  deposit  there  must  be  a  delivery  of  the 
res  to  the  depositary." 


1.  Foster  v.  Essex  Bank,  17  Mass.  479,  9 
Am.  Dec.  168;  Payne  v.  Gardiner,  29  N.  Y. 
146 ;  Spooner  v.  Mattoon,  40  Vt.  300,  94  Am. 
Dec.  395;  Coggs  v.  Bernard,  2  Ld.  Raym.  909, 
per  Holt,  C.  J. 

Other  definitions  are :  "  The  party  receiv- 
ing a  deposit;  one  with  whom  anything  is 
lodged  in  trust,  as  '  depository '  is  the  place 
where  it  is  put."    Black  L.  Diet.  357. 

The  person  who  receives  from  another  the 
possession  of  personal  property  to  be  retained 
for  the  depositor  or  a  third  person.  N.  D. 
Civ.  Code  (1899),  §  4001;  S.  D.  Civ.  Code 
(1903),  §  1353. 

Depositarius,  in  the  Latin  of  the  jurists, 
is  "  one  who  receives  a  deposit ;  a  trustee,  de- 
positary." Ulpian  Dig.  xvi,  3,  fr.  1,  7,  §§  2, 
36. 

A  depositary  is  not  a  trustee,  as  a  trustee 
is  given  title  and  active  management  of  the 
res  while  a  depositary  has  at  best  only  a 
special  property.  Thompson  v.  Whitaker 
Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795. 

2.  Black  L.  Diet.  357.  See  cases  cited 
infra,  note  7  et  seq. 

3.  Bohannon  v.  Springfield,  9  Ala.  789; 
Samuels  v.  McDonald,  33  N.  Y.  Super.  Ct.  211, 
11  Abb.  Pr.  (N.  Y.)  344,  42  How.  Pr.  (N.  Y.) 
360  (where  it  was  held  that  commissioners 
of  emigration  are  not  liable  in  their  official 
capacity  for  the  loss  of  an  emigrant's  baggage 
without  proof  of  such  delivery  as  imposed 
upon  them  the  legal  obligation  to  care  for  the 
property);'  Jackson  v.  Eighmie,  27  N.  Y. 
Wkly.  Dig.  193  (holding  that  a  person  is  not 
liable  for  property  voluntarily  left  by  another 
upon  his  premises,  where  the  property  cannot 
be  found)  ;  Howard  v.  Harris,  1  Cab.  &  E. 
253 ;  Neuwith  v.  Over  Darwen  Industrial  Co- 
operative Soc,  C3  L.  J.  Q.  B.  290,  70  L.  T. 
Eep.  N.  S.  374,  10  Reports  588  (where  a 
musician  left  a  musical  instrument  in  a  hall 
without  permission  or  notice,  and  it  was  held 
that  there  was  no  bailment)  ;  Lethbridge  v. 
Phillips,  2  Stark.  544,  3  E.  C.  L.  523  (where 
a  person  was  held  under  no  duty  to  care  for  a 
picture  sent  to  him  unsolicited  as  no  bailment 
was  created ) . 

4.  Bohannon  i:  Springfield,  9  Ala.  789. 

A  contract  may  be  implied  from  a  deposit 
of  funds  with  a  public  officer  who  has  no 
authority  to  receive  them  (Aguilar  v.  Bour- 
geois, 12  La.  Ann.  122)  ;  from  the  keeping  of 


hired  property  after  the  expiration  of  the  eon- 
tract  of  hire  (Leggo  v.  Welland  Vale  Mfg. 
Co.,  2  Ont.  L.  Rep.  45)  ;  from  the  leaving  of 
property  in  the  hands  of  an  agent  after  ter- 
mination of  the  agency  (Phalen  v.  Clark,  19 
Conn.  421,  50  Am.  Dec.  253)  ;  from  the  leav- 
ing by  a  departing  servant  of  property  in  the 
hands  of  the  employer  (Chevalier  v.  Beau- 
soleil,  13  Leg.  News  90)  ;  from  the  taking 
charge  by  an  innkeeper  of  property  which 
guests  have  left  behind  (Stewart  v.  Head,  70 
Ga.  449;  McDaniels  v.  Robinson,  26  Vt.  316, 
62  Am.  Dec.  574)  ;  from  the  leaving  of  prop- 
erty on  another's  premises  (Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574,  23  S.  E. 
795.  But  see  Bohannon  v.  Springfield,  9  Ala. 
789)  ;  from  the  accidental  or  temporary  leav- 
ing of  property  of  a  customer  with  a  trades- 
man (Bunnell  v.  Stern,  122  N.  Y.  539,  25 
jST.  E.  910,  19  Am.  St.  Rep.  519,  10  L.  R.  A. 
481  [reversing  14  Daly  357,  13  N.  Y.  St.  71]  ; 
Osgoodby  v.  Lienbernin,  22  Alb.  L.  J.  (N.  Y.) 
114)  ;  or  with  a  restaurateur  (Ultzen  v. 
Nicols,  [1894]  1  Q.  B.  192,  58  L.  J.  103,  63 
L.  J.  Q.  B.  289,  70  L.  T.  Rep.  N.  S.  140,  10 
Reports  13,  42  Wkly.  Rep.  58.  See  also  Bail- 
ments, 5  Cyc.  164  note  16). 

5.  Smart  f.  Cason,  50  111.  195  (where  it 
was  held  that  there  could  be  no  recovery  from 
a  sheriff  of  money  deposited  with  him  in  lieu 
of  bail,  as  he  had  no  authority  to  receive  the 
money)  ;  Taylor  v.  Chester,  L.  R.  4  Q.  B.  309, 
10  B.  &  S.  237,  38  L.  J.  Q.  B.  225,  21  L.  T. 
Rep.  N.  S.  359  (where  the  deposit  was  made 
on  an  illegal  consideration).  Contra,  Woolf 
V.  Bernero,  14  Mo.  App.  518,  where  the  value 
of  a  ring  deposited  with  defendant  for  the 
purpose  of  an  illegal  raffle  and  lost  by  his 
gross  negligence  was  held  recoverable.  Com- 
pare Ingersoll  v.  Campbell,  46  Ala.  282,  where 
it  was  held  that  money  deposited  with  a  third 
person  upon  an  illegal  contract  may  be  recov- 
ered from  him,  as  the  illegality  of  the  contract 
does  not  taint  the  depositor's  title.  See  also 
Carlisle  First  Nat.  Bank  v.  Graham,  100  U.  S. 
099,  25  L.  ed.  750,  which  holds  that  a  national 
bank  is  liable  for  damages  occasioned  by  ths 
loss  through  gross  negligence  of  a  special  de- 
posit made  with  it,  although  the  contract  of 
deposit  was  ultra  vires. 

6.  Louisiana. —  Thibaud  v.  Thibaud,  1  La. 
493. 

Neiv  Jersey.— Bale  v.  See,  51  N.  J.  L.  378, 

[II,  B] 
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C.  Obligation  to  Return  Res  —  l.  In  General.    There  must  he  an  oblfgatioti 

on  the  part  of  tlie  depoBitary  to  restore  the  res  either  in  Bpecie  or  in  kind  upon 
demand  of  the  depositor  or  otherwise  in  accordance  with  tlie  terms  of  the, 
deposit.'' 

2.  Return  IN  Kind  —  a.  General  Rule.  A.s  a  rule  one  to  whom  property  is  deliv- 
ered is  not  a  depositary  unless  he  assumes  an  obligation  to  return  the  identical 
thing  delivered  to  him.^ 

b.  Exceptions.  To  this  rule,  however,  there  are  important  exceptions.  A 
warehouseman  with  whom  a  marketable  commodity  is  deposited  for  safe-keeping 
until  the  depositor  shall  elect  to  dispose  of  the  same  may  be  regarded  as  a  depofi- 


18  Atl.  306,  14  Am.  St.  Rep.  688,  .5  L.  R.  A. 
583. 

New  York. —  Schmidt  v.  Blood,  9  Wend. 
268,  24  Am.  Dee.  143. 

Pennsylvania. —  Trunick  v.  Smith,  63  Va. 
St.  18. 

England. —  Finucane  v.  Small,  1  Esp. 
315. 

Deposit  in  name  of  another. —  If  a  person 
deposits  his  own  money  in  bank  to  the  credit 
of  another,  the  latter  consenting  simply  as  an 
accommodation  to  the  former  and  having  no 
control  over  the  fund  other  than  to  draw  it 
out  when  the  depositor  shall  direct,  the  person 
in  whose  name  the  deposit  is  made  is  not 
liable  for  its  safe-keeping,  and  if  the  bank  fails 
the  depositor  must  bear  the  loss.  Dustin  v. 
Hodgen,  38  111.  352.  See,  however,  Gilbert  v. 
Gilman,  17  Rev.  L6g.  124,  132,  where  it  was 
held  that  a  deposit  of  money  in  bank  in  the 
name  of  the  government  by  a  contractor  as 
security  for  performance  of  the  contract  is  at 
the  risk  of  the  government. 

Grant  of  storage  room. —  A  person  who 
merely  grants  storage  room  for  the  property 
of  another,  whether  gratuitously  or  for  a  re^ 
ward,  without  assuming  expressly  or  im- 
pliedly any  duty  of  care  in  respect  of  the 
property,  is  not  liable  to  the  owner  if  the 
property  is  carried  off  or  injured  by  a  tres- 
passer, although  such  theft  or  injury  might 
have  been  prevented  by  the  slightest  care  on 
his  part.  He  is  no  bailee,  because  delivery  is 
essential  to  a  bailment.  Sherman  v.  Com- 
mercial Printing  Co.,  29  Mo.  App.  31.  And 
see  Peers  v.  Sampson,  4  D.  &  R.  636,  2  L.  J. 
K.  B.  0.  S.  212,  16  E.  C.  L.  216. 

Unauthorized  deposit. —  A  person  is  liable 
for  money  deposited  with  his  clerk  if  it  after- 
ward comes  to  liis  use  and  possession.  Dough- 
erty V.  Vanderpool,  35  Miss.  165.  However  a 
depositary  is  not  ordinarily  responsible  for  a 
theft  committed  by  or  from  his  servants  or 
agents,  where  they  had  no  authority  to  receive 
the  property.  Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank.'oO  N.  Y.  278,  19  Am.  Rep. 
181 ;  Doney  v.  Hastings,  23  Wis.  475. 

Executory  agreement  of  deposit. —  An 
agreement  to  make  or  to  receive  a  gratuitous 
deposit  is  not  a  contract,  since  it  is  without 
consideration,  and  it  may  therefore  be  disre- 
garded or  retracted  by  citlier  party  so  long 
as  it  remains  purely  executory;  and  the  dontli 
of  either  party  before  performance  is  entered 
upon  operat<!H  a  revocation.  Farrow  v.  Bragg, 
30  Ala.  261. 

7.  Wliatley  v.  Austin,  1  Rob.  (La.)  21. 

fll,  C.  1] 


Agent  or  broker  and  depositary  distin- 
guished.—  An  agent  for  the  disbursement  of 
funds  confided  to  him  by  his  principal  is  not 
a  depositary,  since  it  is  of  the  essence  of  a 
deposit  that  the  depositary  shall  be  bound  to 
keep  the  thing  deposited  and  restore  it  in 
kind  to  the  depositor.  Longbottom  v.  Bab- 
cock,  9  La.  44.  And  see  Vandersmith  ?;.  Wash- 
mein,  1  Harr.  &  G.  (Md.)  4.  So  when  a  cus- 
tomer confides  a  sum  of  money  to  a  broker, 
to  be  employed  in  the  purchase  of  a  com- 
modity, the  relation  of  debtor  and  creditor 
arises  between  them,  and  not  that  of  deposi- 
tary and  depositor.  Consequently  if  the 
broker  deposits  the  sum  in  a  bank  to  his 
credit  and  the  fund  is  seized  on  execution 
against  him  tne  customer  is  not  entitled  to 
the  fund  as  against  the  creditor.  Stetson  v. 
Gurney,  17  La.  162. 

Deposit  for  third  person. —  The  fact  that 
the  res  is  payable  to  a  third  person  does  not 
alter  the  character  of  the  bailment  as  a  de- 
posit. Bushnell  v.  Chautauqua  County  Nat. 
Bank,  74  N.  Y.  290. 

Privilege  of  loan. —  The  fact  that  a  deposi- 
tary of  money  is  given  the  privilege  of  using 
it  if  he  needs  it  does  not  render  the  transac- 
tion a  loan  ah  initio.  It  becomes  such  only  on 
the  depositary's  availing  himself  of  the  privi- 
lege. Carlyon  V.  Fitzhenry,  2  Ariz.  266,  15 
Pac.  273. 

8.  Hathaway  v.  Brady,  26  Cal.  581 ;  Lopes 
V.  Brito,  7  Hawaii  679;  (Jeist  v.  Pollock,  58 
111.  App.  429;  Bloodworth  V.  Jacobs,  2  La. 
Ann.  24. 

Mutuary  and  depositary  distinguished.  A 

loan  of  goods  to  be  consumed  and  returned  in 
kind  is  a  contract  not  of  depositum  but  of 
mutuum.  One  important  respect  in  which  % 
mutuary  or  bailee  in  a  contract  of  mutuum 
differs  from  a  depositary  is  that  he  is  not. 
while  a  depositary  is,  obliged  to  return  the 
specific  thing  bailed.  Derrick  v.  Baker,  9 
Port.  (Ala.)  362;  Andrews  v.  Worcester,  etc., 
R.  Co.,  159  Mass.  64,  33  N.  E.  1109;  2  Kent 
Comm.  573;  Story  Bailm.  §§  47,  228. 

Mutuum  as  sale. —  By  the  Roman  law  the 
contract  of  mutuum  passed  the  right  of  prop- 
erty in  the  goods  loaned,  and  their  value  only 
was  to  be  returned.  Story  Bailm.  §§  47,  283; 
Fleta,  lib.  2,  c.  56,  §S  5,  792.  This  is  true  by 
the  common  law  also,  which  regards  a  loan  of 
goods  for  coiisuniption  as  a  sale.  Schouler 
Bailm.  §  6.  See  also  Lonergan  P.  Stewart,  55 
111.  44;  Seymour  v.  Brown.  19  Johns.  (N.  Y.) 
44 ;  Chase'  v.  Washburn,  1  Ohio  St.  244,  59 
Am.  Dec.  623.    Sec  also  infra  note  9. 
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tarj,  although  lie  does  not  agree  to  keep  the  property  intact  or  to  return  it  in 
specie,  but  agrees  only  to  return  its  equivalent  in  amount,  kind,  and  quality.^  So 
a,  deposit  of  money  in  a  bank  is  generally  termed  a  contract  of  deposit,  although 
the  fund  is  not  to  be  kept  intact  but  may  be  returned  in  equivalent  legal  tender. 
A  deposit  of  money  in  a  bank  is  said  to  be  either  general  or  special.^**  Certain 
forms  of  special  deposit  are  true  contracts  of  deposit,  since  in  these  the  identical 
fund  deposited  must  be  returned."  A  general  deposit,  however,  creates  the  rela- 
tion of  debtor  and  creditor  between  the  parties,^^  since  the  bank  need  not  return 
the  identical  fund,  but  may  discharge  its  obligation  by  returning  its  equivalent  in 
any  legal  tender.  For  this  reason  general  deposits  are  sometimes  termed  imper- 
fect or  irregular  deposits.^^ 

D.  Safe-Keeping  of  Res.  The  principal  object  of  the  deposit  must  be  the 
fiafe-keeping  of  the  res}^ 


9.  Nelson  v.  Brown,  53  Iowa  555,  5  N.  W. 
719;  Sexton  v.  Graham,  53  Iowa  181,  4  N.  W. 
1090;  Hughes  V.  Stanley,  45  Iowa  622;  Erwin 
V.  Clark,  13  Mich.  10;  Chase  v.  Washburn,  1 
Ohio  St.  244,  59  Am.  Dee.  623;  Slaughter  v. 
Green,  1  Rand.  (Va.)  3,  10  Am.  Dec.  488; 
being  cases  a  deposit  of  grain  in  an  ele- 
vator. 

Option  to  sell  or  to  buy. —  The  transaction 
is  a  bailment,  although  the  depositor  is  given 
an  option  to  sell  the  property  to  the  ware- 
houseman (Lyon  f.  Lenon,  106  Ind.  567,  7 
N.  E.  311 ;  O'Neal  v.  Stone,  79  Mo.  App.  279)  ; 
but  if  the  warehouseman  is  given  an  option 
to  buy  the  property  the  transaction  is  a  sale 
(Lyon  V.  Lenon,  106  Ind.  567,  7  N.  E.  311; 
O'Neal  V.  Stone,  79  Mo.  App.  279;  Chase  v. 
Washburn,  1  Ohio  St.  244,  59  Am.  Dec.  623. 
See,  however,  Colton  v.  Wise,  7  111.  App.  395 ; 
Knight  V.  Piella,  111  Mich.  9,  69  N.  W.  92,  66 
Am.  St.  Rep.  375,  both  cases  holding  that  a 
delivery  of  goods  to  one  who  is  given  an 
option  to  buy  them  creates  a  bailment ) . 

Deposit  of  grain  may  be  a  sale  where  that 
was  the  intention  of  the  parties.  Johnston  i'. 
Browne,  37  Iowa  200;  Reherd  v.  Clem,  86  Va. 
374,  10  S.  E.  504. 

Further  as  to  this  subject  see  Warehouse- 
men. 

10.  Wright  r.  Paine,  62  Ala.  340,  34  Am. 
Rep.  24;  Whittier  v.  Whittier,  31  N.  H.  452; 
Schoenmaker  v.  Hinze,  53  Wis.  116,  10  N.  W. 
86. 

11.  See  Banks  and  Banking,  5  Cyc. 
513. 

13.  Wray  v.  Tuskegee  Ins.  Co.,  34  Ala. 
58 ;  Geist  v.  Pollock,  58  111.  App.  429 ;  Ander- 
son v.  Foresman,  Wright  ( Ohio )  598  ;  Shoe- 
maker V.  Hinze,  53  Wis.  116,  10  N.  W.  86. 
See  also  Banks  and  Banking,  5  Cyc.  515, 
517. 

13.  State  V.  Clark,  4  Ind.  315.  Although 
the  distinction  formerly  existing  between  a. 
perfect  and  imperfect  deposit  is  abrogated  by 
La.  Civ.  Code,  art.  2934,  which  recognizes  as 
the  only  real  deposit  a  thing  received  to  be 
preserved  in  kind  without  the  power  of  using 
it  and  to  be  restored  identically,  yet  persons 
are  at  liberty  by  their  contracts  or  course  of 
dealing  to  create  irregular  deposits,  which 
between  themselves  are  inviolate  and  prevent 
the  effects  which  the  law  in  the  absence  of  any 


contract  or  course  of  dealing  would  have  upon 
their  respective  rights.  Bloodworth  v.  Jacobs, 
2  La.  Ann.  24. 

Mutuum  and  general  deposit  distinguished. 
A  general  deposit  of  money  with  a  bank  or  a 
private  person  is  not  the  deposit  of  the  Roman 
law,  nor  is  it  what  in  that  law  was  designated 
by  the  term  "  mutuum,"  which  was  a  loan  of 
property  for  consumption,  to  be  returned  in 
kind  and  without  interest  or  compensation  for 
the  use ;  but  it  is  what  Pothier  calls  an  "  ir- 
regular deposit,"  which  differs  from  a 
mutuum  in  this  —  that  the  latter  has  princi- 
pally in  view  the  benefit  of  the  receiver,  the 
former  the  benefit  of  the  bailor.  Payne  v. 
Gardiner,  29  N.  Y.  146;  Story  Bailm.  61. 

14.  Thibaud  v.  Thibaua,  1  La.  493.  Thus 
where  a  customer  confides  cash  to  a  factor  to 
be  expended  by  him  in  taking  the  goods  to 
market  and  disposing  of  them,  the  balance  to 
be  accounted  for  on  his  return,  it  does  not 
constitute  a  depositum,  since  a  contract  of 
deposit  is  essentially  intended  for  the  safety 
of  the  thing  deposited.  Thompson  v.  Scales, 
11  La.  560. 

General  deposit. —  This  is  equally  true  of  a 
general  deposit.  While  in  such  a  case  the 
safe-keeping  of  the  identical  res  is  not  in- 
tended, yet  the  preservation  and  return  of  its 
equivalent  in  amount,  kind,  and  quality  is 
the  main  object  of  the  deposit.  See  supra, 
II,  C,  2,  b. 

Mandatary  and  depositary  distinguished. 

A  mandatary  is  the  bailee  in  a  contract  of 
viandatum,  which  is  a  bailment  of  goods 
in  regard  to  which  the  bailee  engages  to 
do  some  act  without  reward  (Richardson  v. 
Futrell,  42  Miss.  525;  Lampley  v.  Scott,  24 
Miss.  528;  2  Kent  Comm.  569,  570)  ;  as  where 
one  takes  goods  for  the  purpose  of  repairing 
them  (Russell  v.  Koehler,  66  111.  459)  or  for 
manufacture  (Gleason  v.  Beers,  59  Vt.  581, 
10  Atl.  86,  59  Am.  Rep.  757 ;  Brown  v.  Hitch- 
cock, 28  Vt.  452 ) .  "  Mandates  and  deposits 
closely  resemble  each  other ;  the  distinction 
being  that  in  mandates  the  care  and  service 
are  the  principal,  and  the  custody  the  acces- 
sory, while  in  deposits  the  custody  is  the 
principal  thing,  and  the  care  and  service 
are  merely  accessory."  Black  L.  Diet.  See 
also  Bailments,  5  Cyc.  164;  Jones  Bailm. 
53;  Story  Bailm.  §§  5,  140.    "  The  depositary 

[II,  D] 


Y98    [13  Cyc] 


E.  Gratuitous  Custody.  Strictly  spcakinf^  it  in  an  elornont  of  the  contra^'t 
of  depositam  that  tlie  bailee  shall  receive  and  keep  the  property  for  the  bailor'B 
benefit  gratuitously  ;  but  certain  forms  of  bailment  are  commonly  spoken  of  as 
deposits,  although  the  Ijailee  is  to  receive  compensation  for  holding  the  property.'* 

F.  Benefit  to  Bailor.  A  contract  of  deponitwrn  is  commonly  classified  as 
one  for  the  benefit  of  the  bailor  alone.''^  The  benefit  of  the  bailor  is  indeed  the 
main  purpose  of  the  contract,  but  the  fact  that  the  bailee  incidentally  derives  a 
benefit  from  the  transaction  does  not  detract  from  its  character  as  a  deposit.  Thiti 
is  true  of  a  case  where  the  depositary  is  to  be  compensated  for  liis  trouble.'^  It 
is  true  also  in  those  cases  where  the  depositary  has  the  right  to  use  the  res  during' 
the  continuance  of  the  bailment.^^  Nor  is  the  bailment  deprived  of  its  character 
as  a  deposit  because  it  is  made  for  the  benefit  of  a  tliird  person.*^ 

III.  DEPOSITARIES  OF  PRIVATE  PROPERTY. 

A.  Creation  of  Deposit —  l.  In  General.    The  relationship  of  depositor  and 

depositary  is  created  where  personal  property  is  delivered  by  one  person  to 
another  upon  an  express  or  implied  agreement  of  the  latter,  with  or  witliout  com- 
pensation, safely  to  keep  and  return  it  in  specie  or  to  return  it  in  kind,  upon 
demand  of  the  depositor  or  otherwise  in  accordance  with  the  terms  of  the  con- 
tract of  deposit.^^ 

2.  Time  of  Creation.  The  deposit  is  complete  upon  delivery  of  the  res  to  the 
depositary  .^^ 

3.  Character  of  Deposit.  The  character  of  any  particular  deposit  is  to  be 
determined  by  the  contract  between  the  parties.^^    In  case  the  contract  leaves  it 


is  charged  with  keeping  the  goods  only,  and 
the  mandatory  with  doing  something  with  or 
about  them."  Montgomery  v.  Evans,  8  Ga. 
178,  181. 

15.  Morris  t.  Lewis,  33  Ala.  53 ;  Durnford 
V.  Segher,  9  Mart.  (La.)  470;  Payne  v.  Gardi- 
ner, 29  N.  Y.  146;  Wilson  v.  Prosser,  5  Kulp 
(Pa.)  471;  Bracton,  fol.  996;  Inst.  3,  15; 
Jones  Bailm.  36,  117;  2  Kent  Comm.  560 
et  seq.;  8  Minor  Inst.  271;  Story  Bailm.  §  41. 

16.  See  Abbott  L.  Diet. 

17.  Schouler  Bailm.  §  14. 

Loan  and  deposit  distinguished.  A  loan 
is  usually  made  at  the  request  and  for  the 
benefit  of  the  borrower  (Payne  v.  Gardiner, 
29  N.  Y.  146,  167);  but  its  character  as 
such  is  not  altered  by  the  fact  that  compensa- 
tion is  to  be  made  to  the  lender  (Payne  o. 
Gardiner,  supra.  See,  however,  Templeman  c. 
Gibbs,  86  Tex.  358,  24  S.  W.  792)  or  by  the 
fact  that  the  borrower  assumes  the  'expense 
of  the  care  of  the  res  (Bennett  v.  O'Brien,  37 
111.  250) .  A  deposit  may  of  course  be  changed 
to  a  loan,  as  where  money  is  delivered  as  a 
special  deposit  and  an  agreement  is  afterward 
made  that  the  depositor  shall  lend,  and  the 
depositary  shall  borrow,  the  money.  Howard 
V.  Ro(!ben,  33  Cal.  399;  Chiles  v.  Garrison,  32 
Mo.  475. 

Mutuum  and  deposit  distinguished.   A  mu- 

tuuiii,  or  loan  for  consumption  has  principally 
in  view  tlu'  benefit  of  the  bailee,  a  deposit  the 
benefit  of  the  bailor.  Payne  V.  Gardiner,  29 
N.  Y.  146;  Story  Bailm.  61. 

18.  Sec  supra,  II,  E. 

19.  Fariow  r.  Bragg,  30  Ala.  261. 

20.  linslincll  v.  Chautauqua  County  Nat. 
Bank,  74  N.  Y.  290. 
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21.  See  cases  cited  supra,  note  3  et  seq. 
A  gratuitous    deposit  is  created    by  an 

agreement  under  which  the  depositor  places  a 
slave  in  the  possession  of  the  depositary  "  to 
take  care  of  him,  keep  him  until  called  for, 
and  pay  nothing  for  his  hire"  (Farrow  r. 
Bragg,  30  Ala.  261);  by  a  pretended  sale 
with  agreement  to  return  the  property  (King 
V.  Cressap,  22  La.  Ann.  211)  ;  by  receiving 
property  with  permission  to  use  it,  if  the  de- 
positary does  not  avail  himself  of  the  permis- 
sion (Caldwell  v.  Hall,  60  Miss.  330,  44  Am. 
Rep.  410)  ;  or  by  leaving  property  on  an- 
other's premises  with  his  consent  without 
agreement  as  to  compensation  (Burk  v. 
Dempster,  34  Nebr.  426,  51  N.  W.  976).  The 
fact  that  the  treasurer  of  an  association 
serving  without  compensation  has  an  official 
position  and  designation  and  has  given  bond 
does  not  make  him  any  more  than  a  gratuitous 
depositary  of  the  funds  intrusted  to  him  in 
that  position.  Hibernia  Bldg.  Assoc.  v.  Mc- 
Grath,  154  Pa.  St.  296,  36  Atl.  377,  35  Am. 
St.  Rep.  828. 

22.  Dale  v.  See,  51  N.  J.  L.  378,  18  Atl. 
306,  14  Am.  St.  Rep.  688,  5  L.  R.  A.  583, 
holding  that  stipulations  subsequent  to  de- 
livery are  consequently  inefficient  unless  as- 
sented to. 

23.  Wright  v.  Paine,  62  Ala.  340,  34  Am. 
Rep.  24  (where  it  was  held  that  an  instru- 
ment acknowledging  a  deposit  for  "  safe-keep- 
ing "  of  a  certain  amount  of  gold  coin  whicli 
the  depositary  is  to  "  return  whenever  called 
for  "  is  a  special  deposit  calling  for  return  in 
specie)  ;  Moses  v.  Taylor,  0  Mackey  (D.  C.) 
255  (where  an  agreement  for  the  "  safe  return 
of  said  bonds  "  was  held  to  imply  the  return 
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in  doubt,  the  character  of  the  depositary's  business  is  of  weight  in  determining 
the  nature  of  the  deposit.^ 

B.  Rights  of  Depositary  —  l.  Against  Depositor  — a.  Possession  of  Res. 

Ordinarily  the  depositary  has  the  riglit  to  retain  the  res  until  the  depositor 
demands  its  return,^^  but  not  after  demand,^*'  unless  by  the  terms  of  the  contract 
of  deposit  he  is  given  the  right  to  retain  the  res  for  a  prescribed  time.^^ 

b.  Use  of  Res.^^  The  depositary  may  use  the  res  so  far  as  its  use  is  contem- 
plated by  the  parties  or  is  beneficial  to  the  deposit,^^  but  not  otherwise.^  If  the 
depositary  was  given  the  right  to  use  the  property  the  presumption  is,  in  the 
absence  of  evidence  on  tlie  point,  that  he  was  to  pay  for  its  use.^^ 

e.  Compensation.  Strictly  speaking  a  depositary  is  a  bailee  who  accepts  the 
gratuitous  custody  of  the  res,  and  therefore  he  is  not  entitled  to  compensation. 
By  modern  usage,  however,  the  term  is  given  a  broader  meaning  and  may  include 
those  who  by  contract  express  or  implied  are  to  be  compensated  for  taking  charge 
of  the  res  where  its  safe-keeping  is  the  main  object  of  the  bailment.^^ 

d.  Lien.  In  the  absence  of  agreement  or  custom  a  depositary  has  no  lien  for 
storage,^  but  he  may  have  a  lien  for  labor  bestowed  upon  the  res.^ 

e.  Set-Off.  A  depositary  has  ordinarily  no  right  to  set  off  personal  credits  in 
discharge  of  his  obligation  as  depositary .^^ 

f.  Jus  Disponendi.  A  depositary  has  at  most  only  a  special  property  right  in 
the  res,^  and  as  against  the  depositor  he  cannot  dispose  of  it  either  absolutely  or 


of  the  identical  bonds)  ;  Merchants'  Nat. 
Bank  v.  Guilmartin,  88  Ga.  797,  15  S.  E.  831, 
17  L.  R.  A.  322  (holding  that  the  question 
whether  a  deposit  is  gratuitous  is  not  to  be 
determined  by  transactions,  however  numer- 
ous, between  the  depositary  and  third  persons 
having  no  relation  to  the  case)  ;  Rankin  v. 
Craft,  1  Heisk.  (Tenn.)  711  (holding  that  a 
note  or  due-bill  given  by  the  recipient  of 
money,  whereby  he  promised  to  pay  the 
amount  in  currency  on  demand,  conclusively 
showed  that  the  transaction  created  a  debt 
and  not  a  mere  deposit). 

Obligation  to  pay  interest  see  infra,  note 
29. 

24.  Keen  v.  Beckman,  66  Iowa  672,  24 
N.  W.  270  (where  merchants  receiving  a  de- 
posit were  held  to  be  gratuitous  bailees)  ; 
Winne  v.  Illinois  Cent.  R.  Co.,  31  Iowa  583 
(holding  that  common  carriers  are  presumed 
in  the  absence  of  evidence  to  be  depositaries 
for  hire  of  property  delivered  to  them  in  the 
course  of  business)  ;  Swartz  v.  Hauser,  10 
Wkly.  Notes  Cas.  (Pa.)  434  (where  it  was 
held  that  a  bailment  with  a  broker  is  pre- 
sumably not  gratuitous ) .  So  also  a  delivery 
to  forwarders  in  the  usual  course  of  business 
with  instructions  to  forward  implies  a  bail- 
ment not  gratuitous.  Wright  v.  Paine,  62 
Ala.  340,  34  Am.  Rep.  24;  Graves  v.  Smith, 
14  Wis.  5,  80  Am.  Dec.  762. 

25.  See  cases  cited  infra,  note  92  et  seq. 

26.  See  cases  cited  infra,  note  69  et  seq. 

27.  Engel  v.  Scott,  etc.,  Lumber  Co.,  60 
Minn.  39,  61  N.  W.  825,  holding  that,  where 
the  depositary  by  the  terms  of  the  contract 
has  a  right  to  retain  the  property  for  a 
definite  time,  he  may  recover  damages  against 
the  depositor  for  taking  possession  before  its 
expiration. 

28.  Liability  for  loss  or  injury  from  the 

use  of  res  see  infra,  III,  C,  1,  a,  (i),  (a), 
(2),  (a)  ;  III,  C,  1,  a,  (l),  (b). 


29.  Farrow  v.  Bragg,  30  Ala.  261  (slave)  ; 
Derrick  v.  Baker,  9  Port.  (Ala.)  362  (horse 
or  cow)  ;  Munson  v.  Porter,  63  Iowa  453,  19 
N.  W.  290  (horse)  ;  Cain  v.  Kelly,  4  Humphr. 
(Tenn.)  472  (horse  or  cow,  it  seems). 

Implied  right. —  The  right  to  use  the  res 
may  be  implied  from  circumstances.  Farrow 
V.  Bragg,  30  Ala.  261.  Thus  the  fact  that 
interest  was  to  be  paid  is  strong  evidence  that 
the  depositary  was  to  be  allowed  to  use  the 
deposit  and  that  the  relationship  was  that  of 
debtor  and  creditor.  Howard  v.  Roeben,  33 
Cal.  399;  Hathaway  v.  Brady,  26  Cal.  581; 
Brierre  v.  His  Creditors,  43  La.  Ann.  423,  9 
So.  640. 

30.  Cain  v.  Kelly,  4  Humphr.  (Tenn.) 
472,  holding  that  the  depositary  of  a  slave 
who  set  him  at  large  and  put  him  to  labor  in 
the  field  was  guilty  of  conversion. 

31.  Cullen  v.  Lord,  39  Iowa  302;  Story 
Bailm.  (7th  ed.)  §  391&. 

32.  See  supra,  II,  E. 

Right  to  expenses  of  earing  for  property 
see  infra.  III,  E. 

33.  Alt  r.  Weidenberg,  6  Bosw.  (N.  Y.) 
176;  Rivara  v.  Ghio,  3  E.  D.  Smith  (N.  Y.) 
264;  Lyungstrandh  v.  William  Haaker  Co., 
16  Misc.  (N.  Y.)  387.  38  N.  Y.  Suppl.  129; 
Buxton  V.  Baughan,  6  C.  &  P.  674,  25  E.  C.  L. 
633. 

34.  Longstreet  v.  Phile,  39  N.  J.  L.  63, 
where  a  bailee  converting  goods  was  allowed 
to  set  up  his  lien  for  labor  in  reduction  of 
damages  in  an  action  of  trover. 

35.  St.  John  V.  O'Connel,  7  Port.  (Ala.) 
466;  U.  S.  Bank  v.  Macalester,  9  Pa.  St.  475; 
Fox  V.  Reed,  3  Grant  (Pa.)  81  (where  the 
right  of  set-off  was  denied  as  against  an  at- 
tachment creditor  of  the  depositor)  ;  Wood- 
son V.  Payne,  1  Call  (Va.)  570. 

36.  Thompson  v.  Whitaker  Iron  Co.,  41 
W.  Va.  574,  23  S.  E.  795.  See  also  Bail- 
ments, 5  Cyc.  171. 

[in.  B,  1,  f] 
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conditionally  by  sale  or  otliorwise  and  so  defeat  the  rights  of  the  depositor  as 
general  owner  of  the  property.'" 

2.  Against  Third  Persons.  At  common  law  the  depositary  was  practically  an 
insurer  of  the  property  hailed  and  therefore  was  allowed  an  action  against  a  third 
person  for  loss  of  or  injury  to  or  detention  of  tlie  thing  deposited  y'^  and  in  souje 
states  the  action  is  still  allowed.'*''*  In  other  jurisdictions  the  depositary's  right  of 
action  is  made  to  depend  upon  the  question  whether  he  is  himself  responsihie  to 
the  depositor  for  the  injury  complained  of.*'  However  in  replevin  by  a  deposi- 
tary against  one  who  has  taken,  the  goods  from  his  possession,  title  in  a  third  per- 
son other  than  the  depositor  is  a  good  defense.^^  A  depositary  cannot  enforce 
notes  deposited  with  him  to  indemnify  sureties  of  the  depositor.*^ 

C.  Duties  and  Liabilities  of  Depositary — i.  To  Depositor  —  a.  To  Care 
For  Res  —  (i)  During  Bailment — (a)  Measure  of  Care  —  (1;  Gknekal  Eule. 
All  bailees  are  bound  to  care  for  the  property  in  tlieir  hands ;  the  degree  of  care 
required  of  them  depends,  in  the  absence  of  a  contract  prescribing  the  measure  of 
care,*^  on  whether  the  bailment  is  for  the  benefit  of  the  bailor  alone,  the  benefit 
of  the  bailee  alone,  or  their  mutual  benefit.^  A  gratuitous  depositary  is  bound 
to  exercise  only  slight  care  and  is  answerable  in  case  of  loss  of  or  injury  to  the 
property  only  where  it  occurs  through  his  gross  negligence.^'    If,  however,  the 


37.  Alabama. —  Calhoun  v.  Thompson,  56 
Ala.  166,  28  Am.  Rep.  754. 

Louisiana. —  McGregor  v.  Ball,  4  La.  Ann. 
289. 

Massachusetts.—Jenkins  v.  Bacon,  111 
Mass.  373,  15  Am.  Rep.  33,  semble. 

New  York. —  Dale  v.  Brinckerhoff,  7  Dalv 
45. 

England. —  Hartop  v.  Hoare,  2  Str.  1187, 
Wils.  Ch.  8. 

See  also  Bailments,  5  Cyc.  188. 

Right  of  depositor  to  recover  res  see  infra, 
III,  D,  1. 

38.  See  Bailments,  5  Cyc.  171,  210,  222. 

39.  Alabama. —  Calhoun  r.  Thompson,  56 
Ala.  166,  28  Am.  Rep.  754;  Firemen's  Ins. 
Co.  V.  McMillan,  29  Ala.  147,  action  of  debt 
by  depositary  on  bond  of  employee  who  em- 
bezzled deposit. 

Louisiana. — Johnson  v.  Imboden,  4  La.  Ann. 
178,  action  for  possession. 

Maryland. —  Casey  v.  Suter,  36  Md.  1,  as- 
sumpsit for  loss  or  injury. 

Massachusetts. — -  Brewster  v.  Warner,  136 
Mass.  57,  49  Am.  Rep.  5,  action  of  tort  for 
injury. 

Virginia. —  Boyle  v.  Townes,  9  Leigh  158. 

Canada. —  Sanford  r.  Bowles,  9  Nova  Scotia 
304,  action  of  conversion. 

Damages  for  detention. —  While  the  deposi- 
tary may  recover  possession  of  the  property 
from  a  third  person  he  cannot  recover  the 
value  of  the  use  of  the  property  while  it  re- 
mained in  defendant's  possession.  For  that 
defendant  is  answerable  to  the  depositor  alone. 
Johnson  v.  Imboden,  4  La.  Ann.  178. 

40.  C]arid<><'  r.  South  StalTordshire  Tram- 
way Co.,  I1S92]  1  Q.  B.  422,  56  J.  P.  408,  61 
L.  'j.  (J.  B.  503,  (Ui  L.  T.  Rep.  N.  S.  055,  action 
of  case  for  injury.  And  see  Harrison  v.  Mc- 
intosh, 1  .lolins.  (N.  Y.)  380,  ve|)levin. 
Contra,  Chamberlain  v.  West,  37  Minn.  54, 
33  N.  W.  114,  action  for  loss. 

41.  Harrison  r.  Mcintosh,  1  Johns.  (N.  Y.) 
380. 

I  III,  B.  1,  f  I 


I  42.  Knickerbocker  Trust  Co.  v.  Polley,  26 
Misc.  (N.  Y.)  282,  57  N.  Y.  Suppl.  85. 

43.  See  Sweet  L.  Diet.  83. 

Effect  of  express  agreement  to  return. — 

The  fact  that  the  depositary  on  receiving  the 
deposit  made  an  express  agreement  to  return 
the  identical  property  does  not  make  him  re- 
sponsible for  a  loss  occurring  without  negli- 
gence. Bowler  v.  Ahlo,  11  Hawaii  357  ;  Jen- 
kins V.  Bowdoinham  Nat.  Village  Bank,  58 
Me.  275;  Field  v.  Brackett,  56  Me.  121.  See, 
however,  Harvey  v.  Murray,  136  Mass.  377, 
where  it  was  said  that  if  a  depositary  for 
hire  agrees  to  return  a  chattel  in  as  good 
order  as  received  he  is  liable  for  an  injury  to 
it  from  inevitable  accident. 

Exemption  from  common-law  liability  see 
infra,  III,  C,  1,  a,  (I),  (B). 

44.  Carfisle  First  Nat.  Bank  v.  Graham,  79 
Pa.  St.  106,  116,  21  Am.  Rep.  49.  See  Bail- 
ments, 5  Cyc.  181  et  seq. 

45.  Arkansas. — Lyon  v.  Tams,  11  Ark.  189. 
Illinois. —  Singer  Mfg.  Co.  v.  Tyler,  54  111. 

App.  97. 

Indiana. —  Dart  v.  Lowe,  5  Ind.  131. 

Iowa. —  Jourdan  v.  Reed,  1  Iowa  135. 

Kansas. —  Lobenstein  r.  Pritchett,  8  Kan. 
213;  Union  Pac.  R.  Co.  v.  Rollins,  5  Kan. 
167;  Johnson  v.  Reynolds,  3  Kan.  251. 

Kentucky. —  Green  r.  —Hoi  lings  wortli,  5 
Dana  173,  30  Am.  Dee.  680;  Bakewell  v.  Tal- 
bot, 4  Dana  216. 

Louisiana. —  Dunn  v.  Branner,  13  La.  Ann. 
452;  Lafargc  v.  Morgan,  11  Mart.  462. 

Massachusetts. —  Whitney  v.  Lee,  8  Meto. 
01. 

Minnesota. —  Smith  v.  Minneapolis  Library 
Bd.,  58  Minn.  108,  59  N.  W.  979,  25  L.  R.  A. 
280. 

Mississippi. —  Scarborough  v.  Webb,  j9 
Miss.  449;  McKay  ).'.  Haniblin,  40  Miss.  472. 

Missouri. —  Wiser  r.  Chesley,  53  Mo.  547  ; 
Huxley  r.  Hartzell,  44  Mo.  370;  McLean  r. 
Rutlio'i-ford,  8  Mo.  109;  Hapgood  Plow  Co.  r. 
Wabash  R.  Co.,  01  Mo.  App.  372;  Mason  v. 
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parties  are  to  derive  mutual  benefit  from  the  deposit,  as  for  instance  where  the 
depositary  is  to  receive  compensation,  then  he  must  exercise  ordinary  care  over 
the  res^^ 

(2)  Illustrations  —  (a)  Particular  Causes  ov  Loss  or  Injury.*"  A  depositary 
is  not  responsible  for  a  loss  or  injury  occurring  through  the  overpowering  force  of 
man  or  the  act  of  God  ;  nor  is  he  liable  for  a  loss  of  the  goods  by  theft  without 
negligence  on  his  part.*^    If,  liowever,  he  mixes  the  res  with  like  property  of  his 


St.  Louis  Union  Stock  Yards  Co.,  60  Mo.  App. 
93;  Cohen  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
App.  66. 

Nebraska. —  Burk  v.  Dempster,  34  Nebr. 
426,  51  N.  W.  976. 

New  York. —  Lyons  First  Nat.  Bank  n. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
181  [reversing  48  How.  Pr.  148]  ;  Jackson  V. 
Eighmie,  10  N.  Y.  St.  359,  27  N.  Y.  Wkly. 
Dig.  193;  Davison  v.  Exhibition  Assoc.,  9 
How.  Pr.  226. 

North  Carolina. —  Patterson  v.  Mclver,  90 
N.  C.  493. 

Pennsylvania.— Hihernia,  Bldg.  Assoc.  v. 
McGrath,  154  Pa.  St.  296,  26  Atl.  377,  35 
Am.  St.  Rep.  828;  Carlisle  First  Nat.  Bank 
V.  Graham,  79  Pa.  St.  106,  21  Am.  Rep.  49; 
Lloyd  V.  West  Branch  Bank,  15  Pa.  St.  172, 
53  Am.  Dec.  581. 

South  Carolina. —  Glover  i\  Burbidge,  27 
S.  C.  305,  3  S.  E.  471. 

Tennessee. —  Colyar  v.  Taylor,  1  Coldw. 
372. 

Vermont. —  Spooner  v.  Mattoon,  40  Vt.  300, 
94  Am.  Dec.  395. 

Virginia.— Ta-ncil  v.  Seaton,  28  Gratt.  601,  • 
26  Am.  Rep.  380. 

Wisconsin. —  Minor  r.  Chicago,  etc.,  R.  Co., 
19  Wis.  40,  88  Am.  Dec.  670. 

United  States. —  Preston  v.  Prather,  137 
U.  S.  604,  11  S.  Ct.  162,  34  L.  ed.  788. 

England. —  Doorman  v.  Jenkins,  2  A.  &  E. 
256,  4  N.  &  M.  170,  4  L.  J.  K.  B.  29,  29 
E.  C.  L.  132 ;  Shiells  v.  Blackburne,  1  H.  Bl. 
158,  2  Rev.  Rep.  750 ;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909. 

See  16  Cent.  Dig.  tit.  "  Depositaries,"  §  9 
et  seq. 

46.  Connecticut. —  Bradley  v.  Cunningham, 
61  Conn.  485,  23  Atl.  932,  15  L.  R.  A. 
679. 

Delaware. —  Chase  v.  Maberry,  3  Harr.  266 ; 
Early  v.  Wilson,  2  Harr.  47. 

District  of  Columbia. —  Laub  v.  Landsdale, 
14  Fed.  Cas.  No.  8,118,  1  Hayw.  &  H.  45. 

Illinois.— Russell  v.  Koehler,  66  111.  459; 
Colton  V.  Wise,  7  111.  App.  395. 

Indiana. — ■  Conner  v.  Winton,  8  Ind.  315,  65 
Am.  Dee.  761. 

Kansas. —  Union  Pac.  R.  Co.  v.  Rollins,  5 
Kan.  167. 

Kentucky. —  Bakewell  v.  Talbot,  4  Dana 
216. 

Mississippi. —  Young  v.  Thompson,  3  Sm. 
&  M.  129. 

Neiv  York. —  Ouderkirk  v.  Troy  Cent.  Nat. 
Bank,  119  N.  Y.  26.3,  23  N.  E.  875  [affirm- 
ing 52  Hun  1,  4  N.  Y.  Suppl.  734]. 

Vermont. — Carpenter  v.  Branch,  13  Vt.  161, 
37  Am.  Dec.  587. 

[51] 


United  States.— Clark  v.  U.  S.,  95  U.  S. 
539,  24  L.  ed.  518;  McLemore  v.  Louisiana 
State  Bank,  91  U.  S.  27,  23  L.  ed.  196. 

See  10  Cent.  Dig.  tit.  "  Depositaries,"  §  9 
et  seq. 

47.  Loss  or  injury  in  general  see  supra, 
III,  C,  1,  a,  (I),  (a),  (1). 

48.  Georgia. —  Patten  v.  Baggs,  43  Ga.  167, 
military  force,  it  seems. 

Illinois. —  Russell  v.  Koehler,  66  111.  459. 

Louisiana. —  Levy  v.  Bergeron,  20  La.  Ann. 
290,  military  force. 

Missouri. —  McEvers  v.  The  Sangamon,  22 
Mo.  187. 

Neiv  York. —  Hayes  v.  Kedzie,  11  Hun  577. 

Pennsylvania. —  Jones  v.  Gilmore,  91  Pa. 
St.  310,  act  of  God. 

United  States. —  McLemore  v.  Louisiana 
State  Bank,  91  U.  S.  27,  23  L.  ed.  196,  mili- 
tary force. 

But  see  Harvey  v.  Murray,  136  Mass.  377. 

Subsequently  appearing  certainty  of  de- 
struction by  superior  force  as  excusing  deliv- 
ery to  third  person  see  infra,  note  70. 

49.  Arizona. — Carlyon  v.  Fitzlienry,  2  Ariz. 
266,  15  Pac.  273. 

loica. —  Keen  v.  Beckman,  66  Iowa  672,  24 
N.  W.  270. 

Louisiana. —  Levy  v.  Pike,  25  La.  Ann.  630. 

Mississippi. —  Caldwell  v.  Hall,  60  Miss. 
330,  44  Am.  Rep.  410;  McKay  v.  Hamblin,  40 
Miss.  472. 

Ofeio.— Monteith  v.  Bissell,  Wright  411. 

Pennsylvania. —  De  Haven  v.  Kensington 
Nat.  Bank,  81  Pa.  St.  95. 

Virginia. —  Danville  Bank  v.  Waddill,  31 
Gratt.  469. 

England. —  Coggs  v.  Bernard,  2  Ld.  Raym. 
909. 

Canada. —  Scott  v.  Chester  Valley  Nat. 
Bank,  10  Can.  L.  J.  N.  S.  182. 

Deposit  for  mutual  benefit. —  The  i-ule  is 
the  same  where  the  deposit  is  for  the  mutual 
benefit  of  the  parties.  Moore  v.  Mobile,  1 
Stew.  (Ala.)  284;  Watkins  v.  Roberts,  28 
Ind.  167 ;  Foster  v.  Essex  Bank,  17  Mass.  479, 
9  Am.  Dee.  168;  Piatt  v.  Hibbard,  7  Cow. 
(N.  Y.)  497. 

Loss  by  negligence. —  Theft  of  a  deposit 
does  not  release  the  depositary  unless  it 
occurred  without  his  fault.  Huxley  v.  Hart- 
zell,  44  Mo.  370;  Griffith  v.  Zipperwick, 
28  Ohio  St.  388. 

Theft  by  employee. —  A  gratuitous  deposi- 
tary is  not  liable  if  an  employee  properly 
selected  and  retained  steals  the  property. 
Merchants'  Nat.  Bank  v.  Guilniartin.  88  Ga. 
797,  15  S.  E.  831,  17  L.  R.  A.  322.  But  he 
is  liable  if  he  was  guilty  of  gross  neglect  in 
retaining  the   employee  and  allowing  him 

[III,  C.  1,  a,  (I),  (A),  (2).  (a)] 
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own  and  a  loss  of  tlie  wliolo  occurs/'"  or  if  lie  deals  with  it  in  any  way  not  c/m- 
templated  by  the  terms  of  the  deposit/''  he  is  liable. 

(b)  Depkeciation  in  Value.  A  depositary  is  not  liable  for  a  depreciation  in 
the  value  of  the  property  occurring  without  fault  on  his  part/''^  as  for  instance  a 
depreciation  occurring  through  reasonable  wear  and  tear  as  fairly  contemplated 
by  the  contract.'''^ 

(3)  Tests  of  Care  and  Negligence.  A  gratuitous  depositary  is  liable  only 
for  gross  negligence/*  which  has  been  defined  as  the  omission  of  that  cai'e  which 
even  the  most  inattentive  and  thoughtless  persons  never  fail  to  take  of  their  own 
concerns.^''  Applying  this  test,  it  would  seem  that  a  gratuitous  depositary  is  not 
liable  for  loss  or  injury  unless  he  has  failed  to  exercise  only  that  care  which  per- 
sons of  less  than  common  prudence  usually  bestow  on  their  own  property,^  or,  as 
it  is  sometimes  stated,  that  a  gratuitous  depositary  is  responsible  only  for  such 
gross  negligence  as  is  equivalent  to  fraud.^''    However  in  many  cases  it  is  said 


access  to  the  property.  Preston  v.  Prather, 
137  li.  S.  604,  11  S.  Ct.  162,  34  L.  ed.  788. 

50.  Cicalla  v.  Rossi,  10  Heisk.  (Tenn.)  67. 

51.  Arkansas. —  Stewart  v.  Davis,  31  Ark. 
518,  25  Am.  Rep.  576. 

Massachusetts. — ■  Hyde  v.  Mechanical  Re- 
frigerating Co.,  144  Mass.  432,  11  N.  E.  673. 

New  Yorfc.— Collins  v.  Bennett,  46  N.  Y. 
490. 

Vermont. —  Gray  v.  Stevens,  28  Vt.  1,  65 
Am.  Dec.  216;  Briggs  v.  Bennett,  26  Vt.  146  ; 
Briggs  V.  Oaks,  26  Vt.  138;  Swift  v.  Mose- 
ley,  10  Vt.  208,  33  Am.  Dec.  197. 

Virginia. — Harvey  v.  Skipworth,  10  Gratt. 
393. 

Wisconsin. —  Lane  v.  Cameron,  38  Wis. 
603. 

Canada. —  Adam  v.  Henderson,  1  Rev.  de 
Leg.  504. 

52.  Berard  v.  Boagni,  30  La.  Ann.  1125. 

53.  Blakemore  v.  Bristol,  etc.,  R.  Co.,  8 
E.  &  B.  1035,  4  Jur.  N.  S.  657,  27  L.  J. 
Q.  B.  167,  6  Wkly.  Rep.  336,  92  E.  C.  L. 
1035  (semble)  ;  Morris  v.  Armit,  4  Manitoba 
152. 

54.  See  supra,  III,  C,  1,  a,  (i),  (a),  (1)  ; 
and,  generally,  Bailments. 

55.  Wiser  v.  Chesley,  53  Mo.  547;  Tomp- 
kins V.  Saltmarsh,  14  Serg.  &  R.  (Pa.)  275. 

Negligence  and  gross  negligence. —  The  line 
drawn  between  the  liability  of  a  gratuitous 
depositary  and  one  having  an  interest  in 
the  deposit  is  shadowy.  In  both  cases  it  is 
frequently  said  that  the  depositary  is  liable 
for  a  lack  of  that  prudence  which  responsible 
men  exercise  in  regard  to  their  own  prop- 
erty. See  cases  cited  infra,  note  58.  There 
seems  to  be  a  definite  distinction,  however, 
in  those  cases  where  the  depositary  is  held 
responsible  only  in  cases  where  his  negli- 
gence is  so  gross  as  to  amount  to  fraud. 
See  cases  cited  infra,  note  57.  The  distinc- 
tion between  "  negligence  "  and  "  gross  negli- 
gence "  has  been  discountenanced  in  some 
eases.  Mariner  v.  Smith,  5  Heisk.  (Tenn.) 
203;  Willson  v.  Brett,  12  L.  J.  Exch.  264,  11 
M.  &  W.  113;  where  it  was  said  that  they 
are  "  the  saino  thing,  with  the  addition 
of  a  vituperative  epithet."  See,  however, 
Giblin  V.  McMullen,  L.  R.  2  P.  C.  317,  336, 
38  L.  J.  P.  C.  25,  21  L.  T.  Rep.  N.  S.  214, 

[  III,  C,  1,  a,  (i),  (a).  (2),  (a)] 


5  Moore  P.  C.  N.  S.  434,  17  Wkly.  Rep. 
445,  16  Eng.  Reprint  478,  where  Lord 
Chelmsford  says :  "  Of  course,  if  intended  as 
a  definition,  the  expression  '  gross  negli- 
gence '  wholly  fails  of  its  object.  But  a.? 
there  is  a  practicable  difference  between  the 
degrees  of  negligence  for  which  different 
classes  of  Bailees  are  responsible,  the  term 
may  be  usefully  retained  as  descriptive  of 
that  difference.  .  .  .  The  epithet  '  gross,' 
is  certainly  not  without  its  significance." 

56.  Johnson  v.  Reynolds,  3  Kan.  257. 
Contra,  Gray  v.  Merriam,  46  111.  App.  337 ; 
Carlisle  First  Nat.  Bank  v.  Graham,  79 
Pa.  St.  106,  21  Am.  Rep.  49;  Giblin  v. 
McMullen,  L.  R.  2  P.  C.  317,  38  L.  .J.  P.  C. 
25,  21  L.  T.  Rep.  N.  S.  214,  5  Moore  P.  C. 
N.  S.  434,  17  Wkly.  Rep.  445,  16  Eng. 
Reprint  578. 

57.  Connecticut. —  Beers  v.  Boston,  etc.,  R. 
Co.,  67  Conn.  417,  34  Atl.  541,  52  Am.  St. 
Rep.  293,  32  L.  R.  A.  535. 

Kentucky. —  Sodowsky  c.  McFarland,  3 
Dana  204. 

Massachusetts. —  Clark  v.  Eastern  R.  Co., 
139  Mass.  423,  1  N.  E.  128;  Smith  West- 
field  First  Nat  Bank,  99  Mass.  605,  97  Am. 
Dee.  59;  Whitney  v.  Lee,  8  Mete.  91;  Foster 
V.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168. 

New  York. —  Edson  v.  Weston.  7  Cow.  278. 

Pennsylvania. —  Hibernia  Bldg.  Assoc.  v. 
McGrath,  154  Pa.  St.  296,  26  Atl.  377,  35 
Am.  St.  Rep.  828;  Scott  v.  Chester  Valley 
Nat.  Bank,  72  Pa.  St.  471,  13  Am.  Rep.  711; 
Tompkins  v  Saltmarsh,  14  Serg.  &  R. 
275. 

Vermo7it. — •  See  Spooner  i;.  Mattoon,  40 
Vt.  300,  94  Am.  Dec.  395. 

United  States. —  See  Carlisle  First  Nat. 
Bank  v.  Graham,  100  U.  S.  699.  25  L.  ed. 
750. 

England.— GihVin  v.  McMullen,  L.  R.  2 
P.  C.  317,  337,  38  L.  J.  P.  C.  25,  21  L.  T. 
Rep.  N.  S.  214,  5  Moore  P.  C.  N.  S.  4.34. 
17  Wkly.  Rep.  445,  16  Eng.  Reprint  478, 
where  it  was  said  that  the  liability  of  a 
gratuitous  bailee  for  negligence  is  such  as 
to  involve  a  breach  of  confidence  or  trust, 
not  arising  merely  from  some  want  of  fore- 
sight or  mistake  of  judgment,  but  from  som(^ 
culpable  default." 
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that  the  test  of  the  care  required  of  a  gratuitous  depositary  is  that  care  which 
persons  of  ordinary  prudence  in  his  situation  and  business  usually  exercise  in  the 
keeping  of  like  property  of  their  own.^^  In  any  event  the  question  whether  the 
depositary  has  exercised  the  requisite  care  must  be  considered  in  view  of  the 
character,  value,  and  situation  of  the  property,  and  the  bearing  of  surrounding 
circumstances  on  its  security.^' 

(4)  Pkoximate  Cause  of  Loss.  Negligence  on  the  part  of  a  depositary  does 
not  render  him  liable  for  a  loss,  unless  it  was  the  proximate  cause  of  the  loss.™ 

(5)  Care  Required  of  Employees  of  Depositary.  The  same  rules  apply 
where  the  servants  or  agents  of  the  depositary  have  the  custody  of  the  property, 
as  where  he  personally  has  possession  of  it.^^ 

(b)  Exemption  From  liability.  A  depositary  other  than  a  common  car- 
rier may  contract  for  exemption  from  his  common-law  liability  for  damages 
caused  by  his  negligence.^^  A  stipulation  limiting  the  depositary's  common-law 
liability  need  not  be  express  but  may  be  implied  from  circumstances.  Thus 
the  question  of  due  care  is  governed  by  the  known  business  habits  of  the  deposi- 
tary ;  ^  and  he  is  not  responsible  for  a  loss  resulting  from  any  manner  of  caring 
for  the  property    or  for  any  use  of  it®^  which  was  contemplated  by  the  parties. 

(ii)  After  Termination  of  Bailment —  (a)  After  Demand  For  Res. 
After  the  depositor  has  demanded  a  return  of  the  res,  the  depositary  holds  the 


Canada. —  Harris  v.  Sheffield,  10'  Nova 
Scotia  1,  where  the  depositary  took  from  the 
hands  of  an  insolvent  his  own  note  and  not 
the  depositor's,  and  it  was  held  that  he  was 
not  responsible  to  the  depositor  for  the  loss 
of  the  note  as  he  did  not  participate  in  the 
fi'aud. 

See  16  Cent.  Dig.  tit.  "  Depositaries,"  §  lO. 

On  the  contrary  it  has  been  said  that  a 
gratuitous  depositary  may  be  guilty  of  gross 
negligence,  although  he  acted  in  good  faith. 
Gray  v.  Merriam,  46  111.  App.  337. 

58.  Alabama. —  Henry  v.  Porter,  46  Ala. 
293. 

Florida. —  West  v.  Blackshear,  20  Fla.  457. 

Illinois. —  Skelley  v.  Kahn,  17  HI.  170. 

Indiana. —  Green  v.  Birchard,  27  Ind.  483. 

Kentucky. —  Ray  v.  Commonwealth  Bank, 
10  Bush  344. 

Louisiana. — Merrick  Rev.  Civ.  Code  (1900), 
art.  2937 ;  Levy  v.  Pike,  25  La.  Ann.  630 ;  Hill 
V.  Daniels,  15  La.  Ann.  280;  Mechanics',  etc.. 
Bank  v.  Gorden,  5  La.  Ann.  604. 

Maryland. —  Shermer  v.  Neurath,  54  Md. 
491,  39  Am.  Rep.  397;  Maury  v.  Coyle,  34 
Md.  235. 

New  York. —  Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
181. 

Ohio. —  Griffith  v.  Zipperwick,  28  Ohio  St. 
388. 

Pennsylvania. —  Scott  v.  Chester  Valley 
Nat.  Bank,  72  Pa.  St.  471,  13  Am.  Rep.  711. 

Texas. —  Fulton  v.  Alexander,  21  Tex.  148. 

United  States. —  Tracy  v.  Wood,  24  Fed. 
Cas.  No.  14,130,  3  Mason  132. 

England. —  Giblin  v.  McMullen,  L.  R.  2 
P.  C.  317,  38  L.  J.  P.  C.  25,  21  L.  T.  Rep. 
N.  S.  214,  5  Moore  P.  C.  N.  S.  434,  17  Wkly. 
Rep.  445,  16  Eng.  Reprint  578;  Shiells  v. 
Blackburne,  1  H.  Bl.  158,  2  Rev.  Rep. 
750. 

See  16  Cent.  Dig.  tit.  "Depositaries,"  §  10. 

59.  Rutgers  v.  Lucet,  2  Johns.  Cas.  (N.  Y.) 


92;  Griffith  v.  Zipperwick,  28  Ohio  St.  388 
(where  the  fact  that  the  depositary  kept  gov- 
ernment bonds  in  a  vault  known  to  be  inse- 
cure when  they  might  have  been  put  in  a 
place  of  safety  was  held  to  be  gross  negli- 
gence) ;  Carlisle  First  Nat.  Bank  v.  Graham, 
79  Pa.  St.  106,  21  Am.  Rep.  49;  Preston  ;;. 
Prather,  137  U.  S.  604,  11  S.  Ct.  162,  34 
L.  ed.  788. 

60.  Lyons  First  Nat.  Bank  v.  Ocean  Nat, 
Bank,  60  N.  Y.  278,  19  Am.  Rep.  181. 

61.  Hall  V.  Warner,  60  Barb.  (N.  Y.)  198; 
Murray  v.  Clarke,  2  Daly  (N.  Y.)  102; 
Rivara  v.  Ghio,  3  E.  D.  Smith  (N.  Y.)  264, 
However  a  depositary  is  not  ordinarily  liable 
for  loss  of  property  deposited  with  a  clerk  or 
agent  who  has  no  authority  to  receive  it. 
See  supra,  note  6. 

Theft  by  employee  see  supra,  note  49. 

62.  See  Carkiebs,  6  Cyc.  385  et  seq. 

63.  McLean  v.  Rutherford,  8  Mo.  109; 
Alexander  v.  Greene,  3  Hill  (N.  Y.)  9.  See, 
however,  Smith  v.  Minneapolis  Library  Bd., 
58  Minn.  108,  59  N.  W.  979,  25  L.  R.  A.  280, 
where  it  was  said  that  a  borrower  is  re- 
sponsible for  gross  negligence,  although  he 
notifies  the  lender  that  he  will  not  be  re- 
sponsible for  the  safety  of  the  deposit. 

64.  Hibernia  Bldg.  Assoc.  v.  McGrath,  154 
Pa.  St.  296,  26  Atl.  377,  35  Am.  St.  Rep. 
828 ;  Glover  v.  Burbidge,  27  S.  C.  305,  3  S.  E. 
471. 

65.  Knowles  v.  Atlantic,  etc.,  R.  Co.,  38 
Me.  55,  61  Am.  Dec.  234;  Schermer  v.  Neu- 
rath, 54  Md.  491,  39  Am.  Rep.  397;  Creager 
V.  Link,  7  Md.  259;  Conway  Bank  v.  Ameri- 
can Express  Co.,  8  Allen  (Mass.)  512; 
Cicalla  v.  Rossi,  10  Heisk.  (Tenn.)  67. 

66.  Carnes  v.  Nichols,  10  Gray  (Mass.) 
369;  Ruggles  v.  Fay,  31  Mich.  141;  McKenzie 
V.  Lewis,  31  Nova  Scotia  408. 

Right  to  use  res  see  supra.  III,  B,  1,  b. 
Wear  and  tear  contemplated  by  contract 
see  supra,  III,  C,  1,  a,  (i),  (a),  (2),  (b). 

[Ill,  C.  1,  a,  (ii),  (a)] 
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property  at  his  peril  and  is  answerable  for  any  subsequent  loss  or  injury  altliougli 
it  occur  without  his  fault.'" 

(b)  After  Notice  to  Remove  Res.  After  giving  reasonaljle  notice  to  the 
depositor  to  remove  his  property,  the  depositary  may  i-emovc  it  and  discharge 
himself  of  the  duty  of  caring  for  it.''*' 

b.  To  Return  Res  —  (i)  General  Rule.  It  is  the  duty  of  a  depositary  to 
return  the  res  to  tlie  depositor  upon  demand  or  otherwise  in  accordance  with  the 
terms  of  the  contract  of  deposit.*^'^ 

(ii)  To  Whom  Delivery  Should  Be  Made — (a;  To  Be'positor.  A 
depositary  is  ordinarily  bound  at  his  peril  to  deliver  the  res  to  the  depositor  or 
his  representative,™  or  to  his  order.'^^ 

(b)  To  True  Owner.  The  depositary  may  clear  himself  of  liability  to  the 
depositor  by  proving  delivery  to  the  true  owner.'^ 

(ill)  Time  of  Delivery.  It  is  the  duty  of  the  depositary  to  deliver  the  res 
upon  the  demand  of  the  depositor,''^  unless  if  the  contract  fixes  the  duration  of  the 


67.  Moody  v.  Keener,  7  Port.  (Ala.)  218 
{citing  Story  Bailm.  93]. 

68.  Roulston  v.  McClelland,  2  E.  D.  Smith 
(N.  Y.)  60,  holding  that  a  gratuitous  de- 
positary is  not  responsible  for  loss  of  the 
goods  where  he  places  them  in  the  street  after 
giving  reasonable  opportunity  to  the  owner  to 
remove  them. 

Sale  by  depositary. —  A  gratuitous  deposi- 
tary, after  notice  to  the  depositor  to  remove 
the  property,  is  justified  only  in  storing  it 
and  may  not  sell  it  at  auction.  Dale  <;. 
Brinckerhofl',  7  Daly  (N.  Y.)  45. 

SufiBciency  of  notice. —  Where  the  deposi- 
tary heard  that  the  depositor  was  in  town 
and  "  mailed  a  note  to  him,  at  his  last  place, 
...  to  come  to  take  the  property  away "  it 
was  held  that  sufficient  notice  had  not  been 
shown.  Dale  v.  BrinckerhofT,  7  Daly  (N.  Y. ) 
45. 

69.  Beyris  v.  Spor,  22  La.  Ann.  16;  Lees 
V.  Dwight,  10  La.  Ann.  711. 

An  exception  to  this  rule  exists  in  the  case 
of  a  general  deposit,  in  which  case,  as  has 
been  seen,  the  depositary  discharges  his  obli- 
gation by  returning  not  the  identical  prop- 
erty deposited  but  its  equivalent  in  kind, 
qualitj^  or  value.    See  supra,  II,  C,  2,  b. 

Demand  as  prerequisite  of  depositor's  right 
of  action  see  infra.  III,  D,  2,  a. 

Obligation  to  return  res  as  element  of  con- 
tract of  deposit  see  supra,  II,  C. 

Return  of  res  as  terminating  bailment  see 
infra,  III,  F,  1. 

70.  Massachusetts. —  Jenkins  r.  Bacon,  111 
Mass.  .373,  15  Am.  Rep.  33;  Hall  v.  Boston, 
etc.,  R.  Corp.,  14  Allen  439,  92  Am.  Dec.  783. 

Missouri. —  Dufour  v.  Mepham,  31  Mo.  577; 
Keyes  v.  Hardin  Bank,  52  Mo.  App.  323,  sem- 
blc. 

Nevada. —  Colquhoun  v.  Wells,  21  Nev.  459, 
33  Pae.  977. 

New  York. —  Roberts  v.  Stuyvesant  Safe- 
Deposit  Co..  123  N.  Y.  57,  25  N.  E.  294,  20 
Am.  St.  I!<'|).  7  I  S,  !)  L,  I!.  A.  438  [reversing 
49  Hun  I  17,  1  N.  Y.  Snppl.  862]. 

South  (UiroliiKi. —  Tollock  y.  Carolina  Tnter- 
Hliilc  nidg.,  etc.,  Ahsoc,  48  S.  C.  65,  25  S.  10. 
077,  59  Am.  St.  licp.  695. 

TeimeHsee. —  (,'olyar  v.  Taylor,  1  Coldvv.  372. 

Texas. —  NoIhoii  /).  King,  25  Tox.  655. 

[Ill,  C,  1,  a,  (II),  (A)  I 


Misdelivery  through  negligence. —  This  is 

especially  true  where  the  property  is  deliv- 
ered to  a  tliird  person  without  effort  on  the 
pai-t  of  the  depositary  to  verify  his  claim. 
Wear  v.  Gleason,  52  Ark.  364,  12  S.  W.  756, 
20  Am.  St.  Rep.  186. 

Superior  force. —  The  depositai-y  is  re.spon- 
sible  for  a  mistake  in  delivery,  although  had 
he  kept  the  property  in  his  own  possession 
it  would  have  been  destroyed  by  a  superior 
force.    James  v.  Greenwood,  20  La.  Ann.  297. 

Deposit  by  joint  owners. —  If  a  fund  is  de- 
posited to  the  credit  of  two  persons  in  the 
alternative,  and  one  notifies  the  depositary 
not  to  pay  it  to  the  other,  the  depositary  dis- 
regards the  order  at  his  peril.  Mulcahy  v. 
Devlin,  2  N.  Y.  City  Ct.  218  [appeal  dis- 
missed in  103  N.  Y.  646].  If  a  deposit  is  made 
by  one  of  several  joint  owners,  it  is  the  duty 
of  the  depositary  to  redeliver  it  to  the  de- 
positor, and  a  delivery  to  another  joint  owner 
does  not  discharge  him.  Nelson  v.  King,  25 
Tex.  655.    See  also  infra,  note  88. 

71.  Tuttle  r.  Gladding,  2  E.  D.  Smith 
(N".  Y.)  157. 

Evidence  of  order. —  Money  delivered  to  a 
depositary  to  be  paid  to  an  association  only 
upon  the  further  direction  of  the  depdsitors 
will  not  be  assumed  to  have  been  directed  to 
be  paid  because  the  depositors  afterward 
proved  claims  against  the  association  in  sums 
corresponding  in  amount  with  the  deposit 
money,  but  in  no  M'av  referring  to  it.  Gray 
V.  Pfeiffer,  59  N.  J.  Eq.  510,  45  Atl.  967. 

Agent's  order. —  A  gratuitous  bailee  may 
not  be  held  responsible  for  delivering  goods  to 
the  wrong  person  if  the  agent  of  the  depositor 
had  informed  him  that  they  were  intended  for 
the  one  to  whom  they  were  delivered.  Brant 
V.  McMahon,  56  Mich.  498.  23  N.  W.  187. 

Equitable  assignment. — To  support  a  claim 
of  an  ocpiitable  assignment  of  money  on  dn- 
|)osit  there  must  be  proof  of  an  appropriation 
of  the  identical  fund.  Grav  V.  Pfeiffer,  59 
N.  J.  lOq.  510,  45  Atl.  967. 

Payment  to  beneficiary  in  contract  of  de- 
posit see  iiifrii.  111,  C,  2.  a. 

72.  Sec  infra,  1 1 1,  1),  2,  f,  (ll) ,  (b)  . 

73.  It'll!  TOW       Itnigg.  30  Ala.  261. 
Demand  as  prerequisite  of  depositor's  right 

of  action  aee  infra,  III,  D,  2,  a. 


DEPOSITARIES 


[13  Cyc]  805 


term  of  deposit,  in  wliicli  event  the  depositary  must  return  the  property  upon 
the  expiration  of  that  term.'^ 

(iv)  Place  of  Delivery.  Ordinarily,  it  seems,  the  depositary  may  return 
the  res  to  the  depositor  at  the  place  of  deposit,'^''  unless  the  contract  of  deposit 
expressly  or  impliedly  prescribes  a  different  place.™ 

(v)  Manner  of  Delivery.  The  depositary  must  restore  tlie  res  in  the 
manner  contemplated  by  the  parties;  otherwise  he  is  liable  for  resulting  loss  or 
injury,  although  he  exercises  due  care  in  the  delivery." 

e.  To  Return  Increase.  The  depositary  must,  in  the  absence  of  an  agreement 
to  the  contrary,  return  not  only  the  actual  thing  deposited  but  also  all  increase 
which  has  accrued  thereto  during  the  term  of  the  deposit.™ 

2.  To  Third  Persons  —  a.  To  Benefleiary  of  Deposit.  If  a  third  person  is 
named  as  beneficiary  in  the  contract  of  deposit,  the  depositary  is  bound  to  deliver 
the  res  to  him.™ 

b.  To  True  Owner.  In  the  absence  of  an  order  by  the  depositor,^"  the  deposi- 
tary is  not  bound  to  deliver  the  res  to  the  true  owner,  if  the  deposit  was  not  made 
in  his  name,^^  unless  he  has  asserted  his  claim  by  judicial  proceedings.^^  If,  how- 
ever, the  depositor  was  the  agent  of  the  owner,  the  property  may  be  delivered  to 
the  principal.^^ 


Right  to  retain  res  until  demand  see  supra, 
III,  B,  1,  a. 

74.  Crist  V.  Hovis,  12  N.  J.  Eq.  84. 

75.  La.  Rev.  Civ.  Code,  art.  2954;  Story 
Bailm.  §  117.  See  also  Bartlett  v.  Gray,  4 
Ky.  L.  Rep.  615,  which  holds  that  where  a 
decedent's  property  is  in  the  hands  of  a  de- 
positary in  another  state  he  ought  not  to  be 
required  to  go  to  tlie  expense  of  transporting 
it  back  to  the  state  of  the  forum,  it  having 
been  lawfully  taken  out  of  the  state  by  the 
owner  in  her  lifetime,  as  there  is  a  proper 
mode  of  administering  upon  the  eflfects  of  a 
decedent  in  a  foreign  state. 

76.  La.  Rev.  Civ.  Code,  art.  2953;  Story 
Bailm.  §  117. 

77.  Stewart  v.  Frazier,  5  Ala.  114;  Jenkins 
V.  Bacon,  111  Mass.  373,  15  Am.  Rep.  33. 

78.  Booth  V.  Terrell,  16  Ga.  20;  Story 
Bailm.  §  257. 

79.  Chase  v.  Gates,  33  Me.  363  (holding 
that,  where  an  indorsed  note  is  to  be  deliv- 
ered by  a  depositary  as  soon  as  a  specified 
encumbrance  shall  be  removed  from  the  prop- 
erty for  which  the  note  was  given,  the  note 
becomes  the  absolute  property  of  the  indorsee 
upon  the  removal  of  the  encumbrance  and 
may  be  recovered  by  him  from  the  deposi- 
tary) ;  Crist  V.  Hovis,  12  N.  J.  Eq.  84;  Bush- 
nell  V.  Chautauqua  County  Nat.  Bank,  74 
N.  Y.  290. 

Conditional  deposit. —  Where,  however, 
money  is  deposited  for  payment  to  a  third 
person  when  the  depositor  shall  have  satis- 
fied himself  of  the  existence  of  a  certain  fact, 
the  depositary  is  not  liable  to 'the  third  per- 
son for  the  deposit  till  notified  that  the  de- 
positor is  satisfied  of  the  existence  of  the 
fact ;  and  declarations  of  the  depositor  that 
he  was  satisfied  of  the  existence  of  the  fact, 
if  not  made  kno^TO  to  the  depositary  before 
commencement  of  the  action  against  him,  are 
hence  inadmissible.  Carle  v.  Bearce,  33  Me. 
337. 

80.  See  supra,  III,  C,  1,  b,  (ii),  (a). 

81.  Hill  V.  Hayes,  38  Conn.  532  (holding 


that  if  the  depositary,  when  he  delivers  the 
property  to  the  depositor,  knows  that  the 
depositor  has  stolen  it,  the  delivery  is  a  con- 
version ;  but  that  a  suspicion  on  the  part  of 
the  depositary,  although  founded  on  reason- 
able grounds,  that  the  property  has  been 
stolen  does  not  render  the  delivery  to  the 
depositor  a  conversion)  ;  Loring  v.  Mulcahy, 
3  Allen  (Mass.)  575  (holding  that  a  deposi- 
tary who  receives  goods  knowing  that  they 
were  stolen  by  the  depositor  is  not  guilty 
of  a  conversion  in  restoring  them  to  the 
depositor,  in  the  absence  of  a  demand  by 
the  true  owner)  ;  Morrison  v.  Ashburn.  (Tex. 
Civ.  App.  1893)  21  S.  W.  993  Cholding  that 
the  depositary  of  a  fund  is  not  liable  for 
paying  a  draft  drawn  on  him  by  its  apparent 
owner  before  he  had  knowledge  of  the  fact 
that  a  third  person  had  an  interest  in  the 
fund ) .  If,  however,  a  depositary  knowingly 
assists  the  depositor  in  obtaining  the  prop- 
erty illegally,  and  afterward  delivers  it  to 
him,  he  is  liable  to  the  true  owner.  Post  v. 
Ketchum,  1  N.  Y.  Leg.  Obs.  261. 

Remedy  of  depositary. —  In  case  conflict- 
ing claims  are  made  to  the  res  the  depositary 
may  compel  the  claimants  to  interplead. 
Powell  V.  Robinson,  76  Ala.  423;  Mulcahv 
V.  Devlin,  2  N.  Y.  City  Ct.  218  [appeal  cZtV 
missed  in  103  N.  Y.  646]. 

82.  Britton  r.  Aymar,  23  La.  Ann.  03 
(holding  that  mere  notice  of  an  adverse 
claim  does  not  oblige  the  depositary  to  re- 
tain the  res)  ;  Oneto  v.  Delauny,  6  La.  32 
(holding  that  an  obligation  to  the  true  owner 
is  produced  under  La.  Rev.  Civ.  Code,  art. 
2955  only  by  service  of  legal  process)  ;  Jen- 
kinson  v.  Cope,  7  Mart.  (La.)  284.  If,  how- 
ever, a  bailee  has  knowledge  of  an  adverse 
claim  of  title,  and  by  direction  of  the  bailor 
carries  off  the  property,  he  is  liable  therefor 
to  the  claimant,  whether  the  suit  by  which 
the  claim  is  established  is  then  or  thereafter 
brought.    McAnelly  v.  Chapman,  18  Tex.  198. 

83.  Solomon  c.  Nicholas,  113  111.  351,  1 
N.  E.  901;  Ball  v.  Liney,  44  Barb.  (N.  Y.) 
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8.  To  Public.  The  depoBltary  is  bound  80  to  care  for  tlie  deposit  that  the  pub- 
lic shall  receive  no  injury  thei-efrorn.^^ 

D.  Rights  of  Depositor  —  1.  In  General.  The  depooitor  retains  the  title  to 
the  property  deposited,'^'^  and  he  may  take  it  not  only  from  the  depositary but 
from  persons  in  possession  claiming  under  the  depositary  as  vendees  or  otherwifie.*" 
The  depositor  may,  in  the  absence  of  an  agreement  to  tlie  contrary,  withdraw  the 
res  at  any  time,  even  before  the  execution  of  the  purpose  of  the  deposit.***  If  a 
third  person  converts  the  property  the  depositary  may  recover  its  proceeds,'*'''  and 
if  a  third  person  injures  the  property  the  depositor  may  recover  from  him  in 
damages.* 

2.  Right  of  Action  Against  Depositary  —  a.  Demand  as  a  Prerequisite  ''^  — 

(i)  Necessity.  The  depositor  must  make  a  proper  demand  for  the  return  of  the 
res  before  bringing  suit  against  the  depositary except  where  the  depositary  has 


505.  And  see  Taylor  v.  De  Goicouria,  20  La. 
Ann.  30. 

Breach  of  contract. — Assuming  the  contract 
between  the  agent  and  the  depositary  to  be 
in  form  valid  for  the  non-delivery  of  the  goods 
without  the  agent's  consent,  and  the  delivery 
to  the  ovraer  by  the  depositary  without  such 
consent  to  be  a  technical  breach  thereof,  yet 
the  damages  which  the  agent  could  recover 
against  the  depositary  would  be  merely  nomi- 
nal.   Ball  V.  Liney,  44  Barb.  (N.  Y.)  505. 

84.  Frammell  v.  Little,  16  Ind.  251,  where 
a  bailee  of  a  vicious  animal  was  said  to  be 
responsible  for  damage  done  to  the  public. 

85.  Ball  V.  Liney,  44  Barb.  (N.  Y.)  505. 
See  also  Bailments,  5  Cyc.  170. 

In  Louisiana  a  privilege  or  preference  is 
given  by  Rev.  Civ.  Code,  art.  3222,  to  de- 
positors on  the  res,  where  it  was  to  be  re- 
turned in  specie.  Brierre  v.  His  Creditors,  43 
La.  Ann.  423,  9  So.  640;  Lanoue  v.  Dumar- 
trait,  25  La.  Ann.  478 ;  Williams  v.  Landry, 
18  La.  Ann.  208;  Longbottom  v.  Babcock,  9 
La.  44;  Whatley  v.  Austin,  1  Rob.  21.  See 
Sabatier  v.  His  Creditors,  6  Mart.  N.  S. 
585 

86.  See  swpra,  II,  C;  III,  C,  1,  b. 

87.  Calhoun  v.  Thompson,  56  Ala.  166,  28 
Am.  Rep.  754;  Gottlieb  v.  Hartman,  3  Colo. 
53  (pledgee  of  depositary)  ;  Rose  v.  Smith, 
20  La.  Ann.  218  (depositary's  assignee  in  in- 
solvency) ;  Lallande  v.  McMaster,  16  La.  527 
(creditor  of  depositary)  ;  Heacock  v.  Walker, 
1  Tyler  (Vt.)  338  (vendee  of  depositary). 
See  also  supra,  III,  B,  1,  f. 

Bona  fide  purchasers. —  The  depositor's 
right  to  the  res  is  superior  to  that  of  a  bona 
fide  purchaser  from  the  depositary.  Cooper 
V.  Willomatt,  I  C.  B.  672,  9  Jur.  598,  14 
L.  J.  C.  P.  219,  50  E.  C.  L.  672;  Marner  v. 
Bankes,  17  L.  T.  Rep.  N.  S.  147,  16  Wkly. 
Rep.  62. 

88.  .lennings  v.  Reynolds,  4  Kan.  110 
(money  in  the  hands  of  a  stakeholder  for 
illegal  betting)  ;  Lees  v.  Dwight,  10  La. 
Ann.  711;  Winkley  v.  Foye,  33  N.  H.  171,  66 
Am.  Dec.  715;  In  re  Perry,  16  N.  H.  44; 
Hoit  V.  Hodge,  0  N.  H.  104,  25  Am.  Dec.  451; 
Perkins  v.  Eaton,  3  N.  H.,  152  (deposit  on 
wagering  contracts)  ;  Lilley  v.  Barnsley,  2 
M.  &  R.  548  (chattels  deposited  for  repairs). 
See  also  Reynolds  v.  McKinney,  4  Kan.  94, 
89  Am.  Dec'  602. 

Joint  deposit. —  Any  one  of  several  persona 
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having  a  several  interest  in  a  deposit  of 
money  may  withdraw  his  share.  .Jaekman 
V.  Partridge,  21  Vt.  558.  See  also  supra, 
note  70. 

89.  Seavey  v.  Dana,  61  N.  H.  339,  holding 
that  where  the  depositary  of  a  note  delivers 
it  without  the  depositor's  consent  to  a  third 
person  who  collects  the  proceeds  from  the 
maker,  the  depositor  may  waive  the  tort  and 
maintain  assumpsit  against  the  third  person 
for  money  had  and  received. 

90.  Mears  v.  London,  etc.,  R.  Co.,  11  C.  B. 
N.  S.  8.50,  31  L.  J.  C.  P.  220,  6  L.  T.  Rep. 
N.  S.  190,  103  E.  C.  L.  850. 

91.  Demand  as  condition  precedent:  Gen- 
erally see  Actions,  1  Cyc.  694.  In  action  by 
bailor  generally  see  Bailments,  5  Cyc.  214. 

92.  Alabama.—  Stewart  v.  Frazier,  5  Ala. 
114. 

Connecticut. —  Starkey  v.  Peters,  18  Conn. 
181. 

Georgia. —  Montgomery  v.  Evans,  8  Ga. 
178. 

Illinois. —  Selleck  v.  Selleck,  107  111.  389. 

Maine. —  Hosmer  v.  Clarke,  2  Me.  308. 

ISiew  York. —  Payne  v.  Gardiner,  29  N.  Y. 
146;  Phelps  V.  Bostwick,  22  Barb.  314; 
Brown  v.  Cook,  9  Johns.  361. 

OTito.— Morris  v.  Bills,  Wright  343;  Bas- 
sett  V.  Baker,  Wright  337. 

South  Carolina. —  West  v.  Murph,  3  Hill 
284. 

Tennessee. —  Moore  v.  Fitzpatrick,  7  Baxt. 
350;  Hunter  v.  Sevier,  7  Yerg.  127. 

Vermont. —  Jaekman  v.  Partridge,  21  Vt. 
558. 

England. —  Oullen  v.  Barclay,  10  L.  R.  Ir. 
224. 

See  16  Cent.  Dig.  tit.  "  Depositaries,"  §  15. 

Deposit  creating  debt. —  Where  a  deposit 
of  money  merely  creates  a  debt  payable  on 
demand,  no  demand  is  necessary,  the  demand 
made  by  the  suit  being  sufficient.  Moore  r. 
Fitzpatrick,  7  Baxt.  (Tenn.)  350. 

Sufficiency  of  demand. —  Under  Cal.  Civ. 
Code,  §  1823,  providing  that  a  depositary 
shall  not  be  bound  for  the  delivei-y  of  a  de- 
posit until  demand  made,  a  demand  by  an 
administrator  on  a  depositary  for  the  effects 
of  his  decedent,  coupled  with  a  statement 
that  he  holds  a  paper  calling  for  a  certain 
sum  of  money,  is  a  sufficient  demand  for  the 
money.  Northrop  V.  Knott,  114  Cal.  612,  46 
Pac.  599. 
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put  it  out  of  his  power  to  return  the  property either  by  an  actual  conversion  of 
it  to  his  own  use    or  by  a  negligent  injury  to  it.^^ 

(ii)  Time.  The  demand  must  be  made  within  a  reasonable  time  after  the 
deposit  is  made.'^ 

(ill)  Place.  The  demand  need  not  be  made  at  the  place  of  delivery,  but 
may  be  made  wherever  the  depositary  can  be  found."' 

b.  Refusal  as  a  Prerequisite.  Unless  the  depositary  refuses  to  comply  with 
a  proper  demand  for  the  res.,  no  right  of  action  accrues  in  favor  of  the  depositor."^ 
Silence  of  the  depositary  in  the  face  of  a  proper  demand  is  equivalent  to  a 
refusal.^  If  the  demand  is  made  under  circumstances  not  contemplated  by  the 
terms  of  the  deposit,  the  depositary  may  refuse  to  deliver,  but  in  so  doing  he 
should  specify  the  ground  of  his  refusal,  as  an  unqualified  refusal  is  a  denial  of 
the  bailment  and  renders  the  depositary  liable  to  immediate  suit.^ 

e.  Form  of  Action.^  The  depositor  may  siie  in  tort  for  a  wrongful  detention 
or  misuse  of  the  property,^  or  he  may  bring  his  action  sounding  in  contract  for  a 
refusal  to  redeliver.* 


93.  Delamater  v.  Miller,  1  Cow.  (N.  Y.) 
75,  13  Am.  Dec.  512. 

94.  Arkansas. —  McLain  v.  Huffman,  30 
Ark.  428. 

Connecticut. —  Starkey  v.  Peters,  18  Conn. 
181. 

Georgia. —  Montgomery  v.  Evans,  8  Ga. 
178. 

Ohio. —  Morris  v.  Bills,  Wright  343;  Bas- 
sett  V.  Baker,  Wright  337. 

Tennessee.—  Cobb  v.  Wallace,  5  Coldw.  539, 
98  Am.  Dee.  435;  Garvin  v.  Lutrell,  10 
Humphr.  16. 

Texas. —  Browne  v.  Johnson,  29  Tex.  40. 

Vermont. —  Jackman  v.  Partridge,  21  Vt. 
558. 

See  16  Cent.  Dig.  tit.  "  Depositaries,"  §  15. 

What  constitutes  conversion. —  Although 
money  deposited  is  lost  because  of  the  bailee's 
unauthorized  attempt  to  transmit  it  to  the 
bailor  at  a  distant  place,  the  loss  is  not  of 
itself  a  conversion  justifying  an  action 
against  the  bailee  for  the  money  without  a 
previous  demand.  Stewart  v.  Frazier,  5  Ala. 
114.  See,  generally,  Teovee  and  Conver- 
sion. 

95.  Warner  v.  Dunnavan,  23  III.  380. 

96.  Wright  v.  Paine,  62  Ala.  340,  34  Am. 
Eep.  24;  Codman  v.  Sogers,  10  Pick.  (Mass.) 
112. 

Laches  and  limitations  see  infra,  III,  D, 
2,  f,  (I). 

97.  Dunlap  v.  Hunting,  2  Den.  (N.  Y.) 
643,  43  Am.  Dec.  763.  And  see  Higgins  v. 
Emmons,  5  Conn.  76,  13  Am.  Dec.  41. 

The  demand  need  not  be  personal  but  may 
be  made  at  the  dwelling-house  or  place  of 
business  of  the  depositary,  especially  in  the 
case  of  cumbersome  goods  which  the  deposi- 
tary could  not  be  expected  to  retain  about 
his  person  or  in  case  of  the  temporary  ab- 
sence of  the  depositary.  Mason  v.  Briggs, 
16  Mass.  453. 

98.  Maine. —  Hosmer  v.  Clarke,  2  Me. 
508. 

New  York. —  Phelps  v.  Bostwick,  22  Barb. 
314;  Brown  v.  Cook,  9  Johns.  361. 

Ohio. —  Morris  v.  Bills,  Wright  343;  Bas- 
sett  V.  Baker,  Wright  337. 


South  Carolina. —  West  v.  Murph,  3  Hill 
284. 

Tennessee. —  Moore  v.  Fitzpatrick,  7  Baxt. 
3&0. 

Vermont. —  Jackman  v.  Partridge,  21  Vt. 
558. 

99.  Higgins  v.  Emmons,  5  Conn.  76,  13 
Am.  Dec.  41 ;  Dunlap  v.  Hunting,  2  Den. 
(N.  Y.)  643,  43  Am.  Dec.  763. 

1.  Dunlap  V.  Hunting,  2  Den.  (N.  Y.)  643, 
43  Am.  Dec.  763. 

2.  Action  for  breach  of  contract  see  Cow- 
tracts,  9  Cyc.  685. 

Assumpsit  generally  see  Assumpsit,  Ac- 
tion OF,  4  Cyc.  317. 

Case  generally  see  Case,  Action  on,  6  Cyc. 
681. 

Trespass  generally  see  Trespass. 

Trover  generally  see  Trover  and  Convee- 

SION. 

3.  Stevens  v.  Hurlburt  Bank,  31  Conn.  146 
(fraudulent  sale  by  pledgee)  ;  Setzar  v.  But- 
ler, 27  N.  C.  212  (holding  that  the  old  ac- 
tion of  trespass  vi  et  armis  will  lie  where  the 
property  deposited  is  destroyed  by  the  deposi- 
tary) ;  Barker  v.  Cory,  15  Ohio  9;  Dohorty 
V.  Madgett,  58  Vt.  323,  2  Atl.  115. 

Conversion. —  If  the  depositary  fails  or  re- 
fuses to  deliver  the  res  the  depositor  may 
sue  in  conversion  for  its  value.  Croswell  v. 
Lehman,  54  Ala.  363,  25  Am.  Rep.  684; 
Nelson  v.  King,  25  Tex.  655. 

Case  and  not  trover  is  the  proper  remedy 
against  a  bailee  for  goods  stolen  through  his 
negligence.  Brown  v.  Waterman,  10  Cush. 
(Mass.)  117;  Kelsey  v.  Griswold,  6  Barb. 
(N.  Y.)  436;  Bromley  v.  Coxwell,  2  B.  &  P. 
438,  5  Rev.  Rep.  648;  Ross  v.  Johnson,  5 
Burr.  2825;  Severin  v.  Keppell,  4  Esp.  156; 
Anonymous,  2  Salk.  655. 

Remedy  as  affected  by  contract. —  Where 
the  depositary  by  the  terms  of  his  deposit 
agrees  to  pay  for  any  injury  the  property 
may  sustain,  the  depositor  may  maintain  an 
action  for  improper  use  of  the  property. 
Danks  v.  Harley,  1  C.  L.  R.  96,  1  Wkly.  Rep. 
291. 

4.  Baren  v.  Cain,  15  111.  App.  387;  Barker 
V.  Cory,  15  Ohio  9. 
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d.  Parties/'  In  an  action  for  tlic  rr.s  by  tlie  ]>er8on  for  wliorn  tljc  dopofiit  waB 
made,  the  depoBitary  is  entitled  to  have  the  depositor  made  a  party/  if  tlje 
depositary  is  a  married  woman  lier  Inisband  should  not  he  joined  in  an  action 
against  lier  foi-  injury  to  the  res? 

e.  Pleading.**  In  a  suit  to  recover  tlie  res  tlie  declaration  or  bill  should  allege 
the  performance  of  all  conditions  precedent  to  the  delivery  of  the  deposit,"  and 
that  depositary  was  duly  notified  thereof ;  but  it  need  not  allege  that  the  deposi- 
tary's compensation  was  tendered  him,^'  that  the  depositary  had  the  property  in 
liis  possession  when  tlie  demand  was  inade,'^-  or  that  the  depositor  was  the  owner 
of  the  'res  ;  nor  need  the  vocation  of  the  depositary  Ije  alleged/" 

f.  Defenses  —  fi)  Lavjies  anjj  LiMiTATfONs}^  The  statute  of  limitations  will 
not  run  in  favor  of  a  depositary  during  the  continuance  of  an  admitted  deposit,'^' 
but  the  assertion  of  an  adverse  claim  by  the  depositary  sets  the  statute  in  motion/' 
So  the  statute  will  run  from  the  death  of  either  of  the  parties  to  a  deposit  at 
pleasure."  The  statute  commences  to  run  when  the  depositor  makes  demand  for 
the  res  and  the  depositary  neglects  or  refuses  to  deliver  it,^*  and  not  until  that 
time,^^  provided  that  the  demand  be  made  within  a  reasonable  time  after  the 
deposit  was  made.^° 


Agreement  to  pay  for  property. —  Where 
the  depositary  fails  to  return  tlie  deposit 
and  agrees  to  pay  for  it  the  bailment  is  con- 
verted into  a  sale  and  assimipsit  will  lie. 
Parker  v.  Tiffany,  52  111.  286. 

5.  Parties  generally  see  Parties. 

6.  Dean  r.  Clarke,  5  La.  Aim.  105;  Bush- 
nell  V.  Chautauqua  County  Nat.  Bank,  74 
N.  Y.  290,  holding  that  it  is  not  requisite 
that  the  rights  of  the  depositor  and  the  per- 
son for  whose  benefit  the  deposit  was  made 
should  first  be  determined  by  an  action,  be- 
tween those  parties,  and  that  while  the 
depositary  may  compel  the  depositor  to  be 
brought  in  as  a  party,  yet  if  he  fails  to  make 
objection  he  waives  that  right. 

7.  Hagebush  v.  Ragland,  78  111.  40. 

8.  Pleading  generally  see  Pleading. 

9.  Kiefer  v.  Laventhal,  110  Cal.  667,  43 
Pac.  205;  Carle  r.  Bearce,  33  Me.  337,  both 
cases  being  suits  by  the  beneficiary  of  the 
contract  of  deposit. 

10.  Carle  v.  Bearce,  33  Me.  337,  being  a 
suit  by  the  beneficiary  of  the  contract  of 
deposit. 

11.  Moody  r.  Keener,  7  Port.  (Ala.)  218, 
where  it  was  held  that  an  omission  to  tender 
compensation  is  a  matter  of  defense. 

12.  Moody  V.  Keener,  7  Port.   (Ala.)  218. 

13.  Coldiron  v.  Treadway,  39  S.  W.  832, 
18  Ky.  L.  Rep.  10'64. 

14.  Statutes  of  limitations  generally  see 
Limitations  of  Actions. 

15.  Landis  v.  Sexton,  105  Mo.  486,  16  S.  W. 
012,  24  Am.  St.  Rep.  403;  Green  v.  Harris, 
25  N.  C.  210. 

16.  Blount  V.  Beall,  95  Ga.  182,  22  S.  E. 
52. 

Sale  of  the  res  by  the  depositary  is  an  as- 
sertion of  adverse  title  within  this  rule. 
Crump  V.  Mitchell,  34  Miss.  449;  Hall  v. 
Dickey,  32  Miss.  208. 

17.  Kane  v.  Bloodgood,  7  Johns.  Ch. 
(N.  Y.)  90,  11  Am.  Doe.  417;  Wingate  v. 
Winga,t(!,  11  Tex.  430. 

Deposits  for  specific  time  and  at  pleasure.— 
"  Whether  the  contract  is  dissolvod  by  the 
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death  of  either  party,  depends  upon  the  in- 
tention of  the  parties  and  the  rules  of  law 
applicable  to  contracts  in  general.  When 
the  use  is  to  be  for  a  specific  time,  it  gen- 
erally remains  in  force  during  that  period. 
Where  it  is  during  pleasure,  it  is  dissolved 
by  the  death  of  either  party."  Wingate  v. 
Wingate,  11  Tex.  430,  437;  Story  Bailm. 
§  419.,  See,  however.  Farrow  v.  Bragg,  30 
Ala.  261,  where  the  death  of  the  depositor 
was  held  not  to  terminate  the  contract. 

18.  Marr  v.  Kubel,  4  Mackey  (D.  C.)  577 
(where  a  pledge  was  lost  and  repeated 
promises  made  to  find  and  return  it,  and  the 
statute  was  held  to  run  only  from  the  time 
when  the  pledgee  announced  the  loss  and 
promised  to  pay  for  it)  ;  Codman  v.  Rogers. 
10  Pick.  (Mass.)  112;  Wilkinson  v.  Veritv, 
L.  R.  6  C.  P.  206,  40  L.  J.  C.  P.  141,  24  L.  t. 
Rep.  N.  S.  32,  19  Wkly.  Rep.  604;  In  re 
Tidd,  [1893]  3  Ch.  154,  62  L.  J.  Ch.  915,  69 
L.  T.  Rep.  N.  S.  255,  3  Reports  657,  42 
Wkly.  Rep.  25. 

19.  Payne  v.  Gardiner,  29  N.  Y.  146. 

20.  Wright  v.  Paine,  62  Ala.  340,  34  Am. 
Rep.  24;  Codman  v.  Rogers,  10  Pick.  (Mass.) 
112,  119,  where  it  was  said:  "If  a  demand 
previous  to  the  commencement  of  an  action 
is  necessary,  the  statute  will  not  begin  to 
run  until  a  demand  is  made.  But  in  the 
latter  case  there  must  be  some  limitation  to 
the  right  of  making  a  demand.  ...  A 
demand  must  be  made  within  a  reasonable 
time;  otherwise  the  claim  is  considered  stale, 
and  no  relief  will  be  granted  in  a  court  of 
equity.  What  is  to  be  considered  a  reason- 
able time  for  this  purpose  does  not  appear 
to  be  settled  by  any  precise  rule.  It  nuist 
depend  on  circumstances.  If  no  cause  for 
delay  can  be  shown,  it  would  seem  reason- 
able to  require  the  demand  to  be  made 
within  the  time  limited  by  the  statute  for 
bringing  the  action.  There  is  the  same  rea- 
son for  hastening  the  demand,  tliat  there  is 
for  hastening  tlie  commencement  of  the  ac- 
tion ;  and  in  both  cases  the  same  presump- 
tions arise  from  delay." 
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(ii)  Want  of  Title  in  Depositor  —  (a)  General  Ride.  A  depositary  wlio 
seeks  to  keep  the  res  for  himself  or  to  escape  liabihty  for  converting  it  to  liis  own 
use  or  for  injuries  done  to  it  is  estopped  to  assert  that  at  the  time  the  deposit  was 
made  the  depositor  was  without  title  to  the  property.^^  In  such  a  case  the  pre- 
existing title  affords  no  defense  to  the  depositor's  action,  whether  it  rests  in  the 
depositary  himself  ~^  or  in  a  third  person.^*^  In  an  action  to  recover  the  res^  either 
by  the  depositor  or  by  the  person  for  whose  benefit  tlie  deposit  was  made,  the 
depositary  has  no  right  to  plead  a  defense  for  a  person  not  a  party  to  the  suit,^ 
except  by  his  authority.^^ 

(b)  Exceptions.  Title  in  a  third  person  is  a  defense,  however,  if  the  deposi- 
tary has  restored  the  res  to  him,^''  or  if  he  has  demanded  it.^''    And  the  depositary 


21.  Powell  V.  Robinson,  76  Ala.  423;  Cal- 
houn x.  Thompson,  56  Ala.  166,  28  Am.  Eep. 
754;  Croswell  v.  Lehman,  54  Ala.  363,  25 
Am.  Rep.  684;  Graham  v.  Williams,  2fl  La. 
Ann.  594;  Bricker  v.  Stroud,  56  Mo.  App. 
183;  Sherwood  f.  Neal,  41  Mo.  App.  416. 

A  finder  may  recover  from  his  depositary 
where  there  is  no  adverse  claim  to  the  prop- 
erty. Tancil  v.  Seaton,  2S  Gratt.  (Va.)  601, 
26  Am.  Reo.  380;  Armory  v.  Delamirie,  1 
Sir.  505. 

22.  Haas  v.  Altieri,  2  Misc.  (N.  Y.)  252, 
21  N.  Y.  Suppl.  960  [affirming  19  N.  Y. 
Suppl.  687]. 

Common  source  of  title. —  A  depositary 
may  not  set  up  title  in  himself  acquired  after 
the  deposit  from  the  assignee  in  bankruptcy 
of  the  person  under  whom  the  depositor 
claims.  Nudd  v.  Montanye,  38  Wis.  511,  20 
Am.  Rep.  25. 

23.  Dougherty  v.  Chapman,  29  Mo.  App. 
233;  Cole  v.  Wabash,  etc.,  R.  Co.,  21  Mo. 
App.  443;  McCafferty  r.  Brady,  (Pa.  1887) 
9  Atl.  37  [affirming  19  Wkly.  Notes  Cas. 
553]. 

24.  Ducros  v.  Gottschalk,  25  La.  Ann.  233 ; 
Hendricks  Mount,  5  N.  J.  L.  738,  8  Am. 
Dee.  623;  Mercantile  Trust  Co.  v.  Atlantic 
Trust  Co.,  86  Hun  (N.  Y.)  213i,  33  N.  Y. 
Suppl.  2;52;  Ex  p.  Davies,  19  CSi.  D.  86,  45 
L.  T.  Rep.  N.  S.  632,  30  Wkly.  Rep.  237. 
Thus  a  depositary  cannot  defend  himself 
from  an  action  to  recover  the  money  by 
showing  that  the  bailment  was  fraudulent 
as  against  the  depositor's  creditors,  in  the 
absence  of  an  attempt  by  the  creditors  to 
avail  themselves  of  the  fraud.  Brown  v. 
Thayer,  12  Gray  (Mass.)  1.  So  if  money 
is  deposited  with  one  person  to  be  delivered 
to  another  upon  a  third  person  expressing 
his  satisfaction  with  certain  documents,  the 
depositary  cannot  defend  an  action  for  the 
res  by  the  beneficiary  on  the  ground  that  the 
expression  of  satisfaction  by  the  third  per- 
son was  in  fraud  of  the  depositor's  rights. 
McKay  v.  Draper,  27  N.  Y.  256. 

25.  Dodge  v.  Meyer,  61  Cal.  405;  Palmtag 
V.  Doutrick,  59  Cal.  154,  43  Am.  Rep.  245. 

26.  Alabama. — Powell  v.  Robinson,  76  Ala. 
423;  Calhoun  r.  Thompson,  56  Ala.  166,  28 
Am.  Rep.  754 :  Croswell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684. 

California. —  Palmtag  v.  Doutrick,  59  Cal. 
154,  43  Am.  Rep.  245. 
Missouri. —  Pulliam  v.  Burlingame,  81  Mo. 


Ill,  51  Am.  Rep.  22^;  Matheny  c.  Mason, 
73  Mo.  677,  30  Am.  Rep.  541. 

Nebraska. —  Shellenberg  v.  Fremont,  etc., 
R.  Co.,  45  Nebr.  487,  63  N.  W.  859,  50  Am. 
St.  Rep.  561. 

New  York. —  Bliven  v.  Hudson  River  R. 
Co.,  36  N.  Y.  403,  2  Transer.  App.  179;  Bates 
V.  Stanton,  1  Duer  79;  Beardslee  v.  Richard- 
son, 11  Wend.  25,  25  Am.  Dee.  596;  Edson 
V.  Weston,  7  Cow.  278. 

United  States.— Hentz  r.  The  Idaho,  93 
U.  S.  575,  23  L.  ed.  978. 

England.— Biddle  v.  Bond,  6  B.  &  S.  225, 
11  Jur.  N.  S.  425,  34  L.  J.  Q.  B.  137,  12 
L.  T.  Rep.  N.  S.  178,  13  Wkly.  Rep.  561, 
118  E.  C.  L.  225;  Shelbury  v.  Scotsford, 
Yelv.  23. 

27.  Palmtag  v.  Doutrick,  59  Cal.  154,  43 
Am.  Rep.  245. 

Where  the  depositor  acquired  possession 
by  fraud,  the  depositary  may  set  up  that 
fact  after  demand  made  upon  him  by  the 
true  owner.  Hayden  v.  Davis,  9  Cal.  573 ; 
King  V.  Richards,  6  Whart.  (Pa.)  418,  427, 
37  Am.  Dec.  420,  where  the  court,  says :  "  It 
may  be  correct  enough  to  hold,  where  the  real 
owner  of  the  property  does  not  appear  and 
assert  his  right  to  it,  that  the  carrier  or 
bailee  shall  not  be  permitted,  of  his  own 
mere  motion,  to  set  up,  as  a  defence  against 
his  bailor,  such  right  for  him.  But  it  would 
be  repugnant  to  every  principle  of  honesty 
to  say,  that  after  the  right  owner  has  de- 
manded the  goods  of  the  bailee,  the  latter 
shall  not  be  permitted,  in  an  action  brought 
against  him  by  the  bailor  for  the  goods,  to 
defend  against  his  claim,  by  showing,  clearly 
and  conclusively  that  the  plaintiff  acquired 
the  possession  of  the  goods  either  fraudu- 
lently, tortiously,  or  feloniously,  without  hav- 
ing obtained  any  right  thereto  " )  ;  Hardman 
Willcock,  9  Bing.  382  note,  23  E.  C.  L. 
626. 

Remedies  of  depositary. —  If  an  adverse 
claim  is  made  to  the  res,  the  depositary  may 
require  the  depositor  and  the  claimant  to  in- 
terplead (Powell  V.  Robinson,  76  Ala.  423; 
Mulcahy  v.  Devlin,  2  N.  Y.  City  Ct.  218 
[appeal  dismissed  in  103  N.  Y.  646]  )  ;  or  he 
may  refuse  the  claimant's  demand  and  await 
an  action  by  him;  and  on  action  being 
brought  he  may  notify  the  depositor  and 
require  him  to  defend  the  suit,  in  which 
case  the  depositor  will  be  bound  by  the  judg- 
ment rendered,  whether  he  appear  and  de- 
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may  sliow  that  since  the  deposit  was  made  the  d(;poBitor  lias  parted  with  his  title 
either  to  a  third  person**  or  to  the  depositary  himself.*' 

g.  Damages**  —  (i)  In  Gmnjsual.  In  an  action  for  damages  for  loss  of  tlie 
res  the  depositor  must  prove  its  value.'"  If  the  tc.h  cannot  be  returned  the  deposi- 
tor is  entitled  to  its  money  value  at  the  time  of  the  demand/''*  together  with  any 
charges  for  hire  due  him  under  the  contract  of  deposit.^  In  case  of  a  wrongful 
sale  by  the  depositary  the  depositor  may  claim  the  proceeds  as  damages.''' 

(ii)  Intereht.  a  depositary  is  not  liable  for  interest  on  money  deposited'**  in 
the  absence  of  agreement,  unless  he  has  used  the  money  as  his  own'^  or  has  min- 
gled it  with  his  own,^  or  unless  he  has  refused  to  return  it  on  demand,''*'''  in  which 
case  the  depositor  is  entitled  to  interest  from  the  date  of  the  demand.* 

h.  Burden  of  Proof.  In  an  action  against  the  depositary,  the  burden  is  on  the 
depositor  to  prove  the  bailment,*^  and  a  failure  or  refusal  to  return  the  property 
on  demand.^^  A  depositor  suing  for  the  return  of  specific  property  must  be  able 
to  identify  it.*^  In  an  action  for  conversion  the  depositor  must  prove  a  con- 
version.^ If  a  failure  or  refusal  to  return  the  property  on  demand  is  shown  it 
becomes  incumbent  upon  the  depositary  to  explain  the  same.*'    If  he  shows 


fend  or  not;  but  if  he  is  not  notified  and  does 
not  appear  his  rights  will  not  be  affected  by 
the  judgment  (Powell  v.  Robinson,  76  Ala. 
423). 

28.  Pulliam  i;.  Burlingame,  81  Mo.  Ill, 
51  Am.  Rep.  229;  Higgins  v.  Turner,  &1  Mo. 
249;  Cole  V.  Wabash,  etc.,  R.  Co.,  21  Mo. 
App.  443. 

29.  Bricker  v.  Stroud,  56  Mo.  App.  183; 
Hendricks  v.  Mount,  5  N.  J.  L.  738,  8  Am. 
Dec.  623;  Burnett  v.  Fulton,  48  N.  C.  486. 

30.  Damages  generally  see  Damages. 
Nominal  damages  see  supra,  note  83,  p.  805. 

31.  Hills  V.  Daniels,  15  La.  Ann.  280; 
Tancil  v.  Seaton,  2-8  Graft.  (Va.)  601,  26 
Am.  Rep.  380. 

Deposit  of  gold. —  In  the  case  of  a  deposit 
of  gold,  if  the  depositor  does  not  show  that 
it  was  worth  any  premium  at  the  time  of 
demand  and  refusal,  he  can  recover  only  the 
face  amount  of  it  in  currency.  Hewitt  v. 
Brummel,  48  Ga.  481. 

32.  Crosswell  v.  Lehman,  54  Ala.  363,  25 
Am.  Rep.  684;  Beyris  v.  Spor,  22  La.  Ann. 
16;  Nelson  v.  King,  25  Tex.  655. 

Deposit  of  money. —  A  depositary  of  funds 
intrusted  to  him  for  use  who  keeps  no  sepa- 
rate account  of  the  same  in  the  name  of  the 
depositor  is  responsible  therefor  in  legal  cur- 
rency regardless  of  the  character  of  the 
money.    Guenivet  v.  Ferret,  18  La.  Ann.  356. 

33.  Hewitt  v.  Brummel,  48  Ga.  481;  Hen- 
derson V.  Williams,  [1895]  1  Q.  B.  521,  64 
L.  J.  Q.  B.  308,  72  L.  T.  Rep.  N.  S.  98,  14 
Reports  375,  43  Wkly.  Rep.  274. 

34.  Bigbee      Coombs,  64  Mo.  529. 

35.  Jones  v.  Hoyt,  23  Conn.  157 ;  State 
Bank  v.  Burton,  27  Ind.  426. 

36.  Wray  v.  Tuskegee  Ins.  Co.,  34  Ala.  58, 
general  deposit. 

37.  Taylor  r.  Knox,  1  Dana  (Ky.)  291; 
Fogle  V.  D<!lmas,  11  La.  Ann.  200;  Faucette 
V.  New  Orleans,  11  La.  Ann.  199. 

38.  Price  v.  Brown,  5  N.  Y.  St.  7. 

39.  Ingorsoll  r.  Campbell,  46  Ala.  282; 
Cheek  v.  Waldruin,  '25  Ala.  152;  Kirkman  f. 
Vanlier,  7  Ala.  217;  Porter  v.  Nash,  1  Ala. 
452;  Johnson  v.  Haggin,  0  J.  J.  Marsh. 
(Ky.)  581. 
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40.  Hewitt  V.  Brummel,  48  Ga.  481;  Col- 
lier V.  Lyons,  18  Ga.  648. 

41.  Jefferson  v.  Hale,  31  Ark.  286;  Dart 
V.  Lowe,  5  Ind.  131. 

Prima  facie  case  of  deposit. —  Proof  that  at 
the  time  of  the  death  of  defendant's  intes- 
tate there  was  in  his  house  a  bag  contain- 
ing a  purse  in  which  was  the  exact  amount 
of  the  alleged  deposit,  both  labeled  in  in- 
testate's writing  with  plaintiff's  name, 
makes  a  prima  facie  ease  of  deposit.  Grimes 
V.  Booth,  19  Ark.  224. 

42.  Beller  v.  Sehultz,  44  Mich.  529,  7 
N.  W.  225,  38  Am.  Rep.  280. 

Prima  facie  case  of  non-payment. —  The 
possession  by  an  administrator  of  a  receipt 
from  defendant  to  his  decedent  for  money 
casts  on  defendant  the  burden  of  proving  its 
repayment.  Northrop  v.  Knott,  114  Cal.  612, 
46  Pac.  599.  However  there  can  be  no  re- 
covery on  a  certificate  of  deposit  if  the  evi- 
dence shows  that  it  has  been  paid  and  has 
not  been  surrendered  to  the  depositary 
merely  through  oversight.  Moran  v.  Soeiete 
Catholique,  etc.,  107  La.  286,  31  So.  658. 

43.  Williams  v.  Landry,  18  La.  Ann.  208; 
Tancil  v.  Seaton,  28  Gratt.  (Va.)  601,  26 
Am.  Rep.  380. 

General  deposit. —  In  an  action  on  a  gen- 
eral deposit,  however,  the  depositary  need 
not  identify  the  thing  deposited.  Dougherty 
V.  Vanderpool,  35  Miss.  165. 

44.  Jefferson  1.  Hale,  31  Ark.  286;  Jack- 
son V.  Eighmie,  27  N.  Y.  Wkly.  Dig.  193. 

Prima  facie  case  of  conversion. —  Demand 
by  the  depositor  and  refusal  by  the  deposi- 
tary make  a  prima  facie  case  of  conversion. 
Wiser  v.  Chesley,  53  Mo.  547 ;  Thompson  v. 
St.  Louis,  etc.,  R.  Co.,  59  Mo.  App.  37.  So 
where  a  depositary  on  demand  makes  answer 
that  he  has  not  got  the  property,  without 
intimating  that  anything  has  happened  to 
discharge  him  from  his  obligation,  it  is  evi- 
dence from  which  the  jury  may  find  a  denial 
of  the  bailment.  Dunlap  v.  Hunting,  2  Den. 
(N.  Y.)  643,  43  Am.  Dec.  763. 

45.  Short  V.  Liipeyreuso,  24  La.  Ann.  45; 
Davis  V.  Tribune  Job-Printing  Co.,  70  Minn. 
96,  72  N.  W.  808;  Wiser  v.  Chesley,  53  Mo. 
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■explanatory  circumstances  in  defense,  the  burden  reverts  to  tlie  depositor  to  prove 
negligence  on  the  part  of  the  depositary .^^  If  the  depositary  alleges  paramount 
title  in  a  third  person  the  burden  is  on  him  to  prove  that  fact.*''' 

i.  EATidenee.^  The  usual  rules  of  evidence  apply  in  actions  by  depositor 
against  depositary.*^ 

j.  Questions  of  Law  and  of  Fact.  The  character  of  the  depositary's  relation- 
ship to  the  depositor  is  a  question  for  the  jury.^  The  degree  of  care  required  of 
a  depositary  is  a  question  for  the  court,^^  but  the  question  whether  the  depositary 
has  in  fact  exercised  the  necessary  degree  of  care  is  for  the  jury.^^ 

k.  Effect  of  Judgment.  The  property  in  the  res  is  vested  in  the  depositary 
upon  the  depositor's  recovering  damages  against  him  for  illegally  detaining  it.^^ 

E.  Duties  and  Liabilities  of  Depositor.  A  depositor  is  responsible  where 
he  omits  to  inform  the  depositary  of  known  defects  in  the  property  and  damage 
ensues  to  him.''*  The  depositor  is  also  responsible  for  money  spent  on  the  prop- 
erty by  the  depositary  as  the  result  of  an  accident  to  it  for  which  he  is  not  respon- 


547;  Darling  V.  Younker,  37  Ohio  St.  487, 
41  Am.  Eep.  532. 

46.  Connecticut. —  Boies  v.  Hartford,  etc., 
E.  Co.,  37  Conn.  272,  9  Am.  Rep.  347. 

Georgia. —  Collier  v.  Lyons,  18  Ga.  648. 

Maine. —  Leach  v.  French,  69  Me.  38-9,  31 
Am.  Rep.  296. 

Maryland. —  American  Dist.  Tel.  Co.  v. 
Walker,  72  Md.  454,  20  Atl.  1,  20  Am.  St. 
Rep.  479;  Hambleton  v.  McGee,  19  Md.  43. 

Michigan. —  See  Seller  v.  Schultz,  44 
Mich.  529,  7  N.  W.  225,  38  Am.  Rep. 
280. 

Mississippi. —  Meridian  Fair,  etc.,  Assoc. 
V.  North  Birmingham  St.  R.  Co.,  70  Miss. 
808,  12  So.  555;  Lampley  v.  Scott,  24  Miss. 
588. 

Neio  York. —  Wintringham  v.  Hayes,  144 
N.  Y.  1,  38  N.  E.  999,  43  Am.  St.  Rep. 
725  [reversing  3  Misc.  604,  23  N.  Y.  Suppl. 
338]. 

Pennsylvania. —  Comp  v.  Carlisle  Deposit 
Bank,  94  Pa.  St.  409;  Allentown  First  Nat. 
Bank  v.  Rex,  89  Pa.  St.  308,  33  Am.  Rep. 
767. 

Texas. —  Brow  v.  Johnson,  29  Tex.  40; 
Mims  V.  Mitchell,  1  Tex.  443. 

See  16  Cent.  Dig.  tit.  "  Depositaries,"  §  17. 

Contra. —  Davis  v.  Tribune  Job-Printing 
Co.,  70  Minn.  95,  72  N.  W.  808;  Huxley  v. 
Hartzell,  44  Mo.  370;  Darling  v.  Younker, 
37  Ohio  St.  487,  41  Am.  Rep.  532. 

47.  Jackson  v.  Jackson,  97  Ala.  372,  12 
So.  437;  Young  v.  East  Alabama  R.  Co.,  80 
Ala.  100;  Powell  v.  Robinson,  76  Ala.  423; 
Calhoun  v.  Thompson,  56  Ala.  166,  28  Am. 
Rep.  754;  Crosswell  v.  Lehman,  54  Ala. 
363,  25  Am.  Rep.  684;  Wetherly  v.  Straus, 
93  Cal.  283,  28  Pac.  1045,  holding  that 
not  even  an  attachment  of  the  res  as  the 
property  of  a  third  person  will  justify  the 
depositary  in  refusing  to  deliver  it  to  the 
depositor,  unless  he  can  prove  that  the  prop- 
erty belongs  to  the  attachment  defendant. 

48.  Evidence  generally  see  Evipence. 

49.  Dougherty  v.  Vanderpool,  35  Miss.  165, 
holding  that  a  gratuitous  depositary-  may 
not  introduce  in  evidence  his  owti  cash-book 
for  the  purpose  of  showing  false  entries  and 
to   show  that   his   clerks   had   stolen  the 


money  deposited,  where  this  evidence  would 
not  tend  to  show  that  the  money  remaining 
was  not  that  of  plaintiff. 

Estimate  of  loss. —  Plaintiff  may  give  his 
estimate  of  the  value  of  articles  lost.  Wil- 
liamson v.  New  York,  etc.,  R.  Co.,  56  N.  Y. 
Super.  Ct.  508,  4  N.  Y.  Suppl.  834. 

Incomplete  record. — The  record  of  proceed- 
ings in  the  settlement  of  another  estate, 
introduced  to  show  that  the  depositor  had 
the  money  claimed  to  have  been  lost,  is  not 
incompetent  because  incomplete.  Mayer  v. 
Brensinger,  180  111.  110,  54  N.  E.  159,  72 
Am.  St.  Rep.  196  [affirming  74  111.  App. 
476]. 

Receipt  for  money. —  In  an  action  by  an 
administrator  to  recover  money  alleged  to 
have  been  placed  by  his  decedent  in  the 
hands  of  defendant  as  a  deposit,  a  receipt 
signed  by  defendant  for  a  sum  of  money 
from  the  decedent  is  admissible  in  evidence, 
although  it  does  not  state  the  purpose  for 
which  the  money  was  received,  such  pur- 
pose being  provable  by  parol.  Northrop  v. 
Knott,  114  Cal.  612,  46  Pac.  599. 

50.  Derrick  v.  Baker,  9  Port.  (Ala.)  362 
(where  it  was  held  that  the  fact  that  money 
deposited  was  not  capable  of  identification 
and  was  used  by  the  depositary  was  not 
as  a  matter  of  law  determinative  of  the 
question)  ;  Johnston  v.  Browne,  37  Iowa 
200;  Green  v.  Hollingsworth,  5  Dana  (Ky.) 
173,  30  Am.  Dec.  680.  See  also  McCafferty  v. 
Brady,  19  Wkly.  Notes  Cas.  (Pa.)  553. 

51.  Green  v.  Hollingsworth,  5  Dana  (Ky.) 
173,  30  Am.  Dec.  680. 

52.  Glover  v.  Burbidge,  27  S.  C.  305,  3 
S.  E.  471;  Preston  v.  Prather,  137  U.  S.  604, 
11  S.  Ct.  162,  34  L.  ed.  788. 

53.  Brewster  v.  Norwich,  1  Root  (Conn.) 
146. 

54.  Blakemore  v.  Bristol,  etc.,  R.  Co.,  8 
E.  &  B.  1035,  4  Jur.  N.  S.  657,  27  L.  J.  Q. 
B.  167,  6  Wkly.  Rep.  336,  92  E.  C.  L.  1035.5 
Story  Bailm.  §  270. 

Unknown  defects. —  The  depositor  is  not 
liable  if  he  did  not  know  of  the  defect. 
MacCarthy  v.  Youngs,  6  H.  &  N.  329,  30  L. 
J.  Exch.  227,  3  L.  T.  Rep.  N.  S.  785,  9 
Wkly.  Rep.  439. 

[Ill,  E] 
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eible/'''  The  depositor  is  not  liable  for  damages  caused  to  a  tliird  person  by  tlio 
depositary's  negligent  use  of  the  property.''" 

F.  Termination  of  Deposit  —  l.  By  Return  of  Res.  The  deposit  is  termi- 
nated by  a  return  of  the  res  to  the  dept^sitor  pursuant  to  the  terms  of  the  deposit/'^ 

2.  By  Demand  and  Refusal.  The  bailment  is  terminated  where  the  depositor 
demands  the  property  and  the  depositary  refuses  to  deliver  it/*^ 

3.  By  Wrongful  Sale  of  Res.  The  bailment  is  terminated  if  the  depositary 
wrongfully  sells  the  rrs.''^ 

4.  By  Notice  to  Remove  Res.  The  bailment  is  terminated  where  the  depositary 
notifies  the  depositor  to  remove  the  res  and  the  latter  fails  to  do  so  within  a 
reasonable  time.* 

5.  By  New  Contract.  The  contract  of  deposit  may  be  terminated  by  subse- 
quent agreement  whereby  the  res  becomes  the  property  of  the  depositary  "  or 
whereby  the  res  is  to  be  held  by  him  by  way  of  pledge.*^^ 

6.  By  Death  of  Party.  Under  some  circumstances  the  death  of  one  of  the 
parties  may  put  an  end  to  the  bailment.*'^ 

IV.  DEPOSITARIES  OF  PUBLIC  MONEYS.*^ 

A.  Definition.  A  depositary  of  public  moneys  is  one  designated  by  law  to 
whom  public  officials  may  or  shall  confide  the  custody  of  public  funds.^ 

B.  Character  of  Depositary  —  I.  As  Public  Officer.  A  depositary  of  public 
funds  is  not  strictl}^  speaking  a  public  officer,  but  is  a  mere  custodian.  One  strik- 
ing difference  between  the  two  is  that  public  officers  are  forbidden  to  make  per- 
sonal use  of  money  in  their  care  while  depositaries  usually  have  that  privilege.*'^ 


55.  Harter  v.  Blanchard,  64  Barb.  (N.  Y.) 
617. 

56.  Herlihy  v.  Smith,  116  Mass.  265. 

57.  Bradbury  f.  MeClure,  93  Cal.  133,  28 
Pac.  777  (holding  that  as  between  depositor 
and  depositary  the  bailment  may  be  deter- 
mined by  a  return  of  the  res,  although  it 
was  deposited  for  the  benefit  of  a  third 
person)  ;  Palmtag  v.  Doutrick,  59  Cal.  154, 
43  Am.   Rep.  245. 

58.  Crosswell  v.  Lehman,  54  Ala.  363,  25 
Am.  Rep.  684;  Nelson  v.  King,  25  Tex.  G55. 
See  also  supra.  111,  C,  1,  b;  III,  D,  2,  a,  b. 

Care  of  res  after  termination  by  demand 
see  supra.  III,  C,  1,  a,  (ii),  (a). 

59.  Crump  v.  Mitchell,  34  Miss.  449 ;  King 
v.  Bates,  57  N.  H.  446;  Cooper  v.  Willomatt, 

1  C.  B.  672,  9  Jur.  598,  14  L.  J.  C.  P.  219, 
50  E.  O.  L.  672. 

Sale  by  depositary  generally  see  supra.  III, 
B,  1,  f;  III,  D,  1. 

60.  Dale  v.  Brinckerhoflf,  7  Daly  (N.  Y.) 
45;  Roulston  v.  McClelland,  2  E.  D.  Smith 
(N.  Y.)  60. 

Care  of  res  after  termination  by  notice  see 
supra.  III,  C,  1,  a,  (ii),  (b). 

61.  Howard  i;.  Roeben,  33  Cal.  399;  Parker 
V.  Tilfany,  52  III.  280;  Chiles  v.  Garrison,  32 
Mo.  475.    Sec,  however,  Carlyon  v.  Fitzhenry, 

2  Ariz.  200,  15  J'ae.  273. 

62.  Prentoii  r.  Prntluu-,  137  U.  S.  004,  11 
S.  Ct.  102,  34  L.  cd.  788. 

63.  Sec  siupra.  111,  D,  2,  f,  (l). 

64.  Public  officers  as  custodians  of  public 
fiindH.-  Clerks  of  courts  see  Cl.lCRKS  ok 
('0IJKT8.  County  olliccrs  see  Counties.  .Iuh- 
tices  of  the  peace  see  .InsTit'iOM  ok  tiik 
Pkack.      Land-office    officials    see  Punijo 

[III.  E] 


Land,s.     Municipal   officers   see  Municipal 

CORPOEATIONS;  SCHOOLS  AND  ScHOOL  DIS- 
TRICTS; Towns.  Overseers  of  the  poor  see 
Paupers.  Postal  officers  see  Post-Office. 
Public  officers  generally  see  Officers.  State 
officers  see  States.  Tax  collectors  see 
Taxation.  United  States  officers  see 
United  States. 

65.  Colquitt  v.  Simpson,  72  Ga.  501 ; 
Brown  v.  Wyandotte  County,  58  Kan.  672, 
50  Pac.  888. 

A  fiscal  agent  is  not  necessarily  a  deposi- 
tary of  public  funds.  State  v.  Dubuclet,  27 
La.  Ann.  29. 

66.  Colquitt  r.  Simpson,  72  Ga.  501,  510 
( where  the  court  says :  "  The  truth  is  that 
these  banks  are  mere  depositories  of  public 
money.  They  are  somewhat  like  the  Bank  of 
the  United  States  was,  a  depository  of  funds 
of  the  government  for  safe-keeping ;  or,  as 
certain  state  banks  were  for  a  time,  under 
the  administration  of  President  Jackson, 
similar  depositories.  But  no  one  would 
therefore  rationally  call  either  tlijC  Old 
United  States  bank,  or  the  state  banks  so 
used  as  depositories,  public  officers  of  the 
United  States.  ...  It  is  clear,  therefore, 
that  they  are  not  public  officers,  as  under- 
stood by  tlie  general  assembly  which  created 
tlu!  depositories.  It  follows  that  these  de- 
positories are  instruments  or  agencies  sui 
(/('iicris  and  sui  juris,  standing  on  their  own 
law")  ;  Brown  Wyandotte  County,  58  Kan. 
072,  074,  50  Pac.  888  (where  the  court  says: 
"  There  is  no  similarity  bei  ween  a  bank  act- 
ing as  a  depository  of  ])iiblic  I'unds  and  the; 
(^lasH  of  olliccrs  mcntioued  [])nblic  lisciil  oi- 
(icersl.     In  the  case  of  the  public  and  its 
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2.  As  Public  Debtor.  The  ordinary  deposit  of  public  money  in  a  depositary 
bank  is  in  substance  and  le^^al  effect  a  loan  and.  nut  a  bailment,  and  creates  the 
relation  of  debtor  and  creditor  between  the  depositary  and  the  government,^"  not 
between  the  depositary  and.  the  officer  who  deposits  the  money,''^  although  the 
depositary  has  been  held  a  quasi-trustee.®^ 

C.  Appointment  and  Qualification  —  l.  Power  of  Appointment.  The 
power  to  appoint  or  designate  a  depositary  of  public  moneys  is  regulated,  by 
statute.™ 


officer  the  relationship  is  that  of  principal 
and  agent;  in  the  case  of  the  others,  it  is 
that  of  creditor  and  debtor  " ) .  But  see  St. 
Louis  County  Security  Bank,  75  Minn.  174, 
180,  77  N.  W.  815,  where,  on  the  question 
of  whether  the  liability  of  sureties  on  the 
depositary's  bond  was  to  be  governed  by  the 
rule  applying  to  public  or  to  private  persons, 
the  court  said:  "While  the  bank  may  not 
have  been  a  '  public  officer,'  in  the  popular 
sense  of  that  term,  yet  in  the  matter  of  the 
county  money  deposited  with  it,  it  was  per- 
forming public  duties,  or  duties  to  the  public, 
and  pro  hac  vice  was  a  public  officer."  See 
also  Hennepin  County  v.  State  Bank.  64  Minn. 
180,  184,  66  N.  W.  143,  where  it  is  said: 

Depositaries  of  county  funds,  under  the 
statute,  are  quasi-public  officers.  They  are 
financial  agents  of  the  county,  and  hold  its 
funds  in  place  of  the  treasurer." 

Right  to  use  funds  see  infra,  IV,  G,  2. 

67.  In  re  State  Treasurer,  51  Nebr.  116,  70 
N.  W.  5*2,  36  L.  R.  A.  746;  State  i:  Bart- 
ley,  39  Nebr.  353,  364,  58  N.  W.  172,  23 
L.  R.  A.  67  (where  it  was  said:  "While 
the  statute  mentions  '  safe  keeping,'  when 
the  several  provisions  are  construed  together 
it  is  quite  clear  that  the  transaction  con- 
templated does  not  amount  to  a  special  de- 
posit. .  .  .  The  identical  moneys  deposited 
are  not  required  to  be  returned.  Obviously 
the  bank  receiving  them  had  the  right  to  use 
and  control  the  money  as  its  own.  It  could 
loan  the  funds  for  the  purpose  of  earning  the 
money  with  which  to  pay  the  stipulated  in- 
terest due  the  state.  A  deposit  of  state  funds, 
under  the  provisions  of  the  law,  amounts  to 
a  loan  or  investment  of  the  funds  so  deposited. 
.  .  .  The  decisions  are  quite  uniform  to  the 
effect  that  where  money  deposited  in  a  bank 
is  passed  generally  to  the  credit  of  the  de- 
positor, the  relation  of  debtor  and  creditor 
is  thereby  created,  and  the  transaction,  al- 
though called  a  '  deposit,'  is  nevertheless 
in  substance  and  legal  effect  a  loan,  and 
this  though  it  is  payable  on  demand"); 
South  Bend  First  Nat.  Bank  v.  Gandy,  11 
Nebr.  431,  9  N.  W.  506;  State  v.  Keim,  8 
Nebr.  63.  The  statement  in  U.  S.  v.  Thomas, 
15  Wall.  (U.  S.)  337,  21  L.  ed.  89,  to  the 
effect  that  "  all  collectors,  receivers  and  de- 
positaries of  the  public  money  .  .  .  are  noth- 
ing but  bailees,"  was  made  in  the  course  of  a 
discussion  of  the  liability  of  public  officers, 
and  the  context  shows  that  the  court  did  not 
have  in  mind  and  was  not  intending  to  speak 
of  depositaries  using  money  and  paying  in- 
terest. It  has  been  held,  however,  that  a 
statute  forbidding  public  officers  to  loan  the 


public  funds  does  not  forbid  a  deposit  of  the 
funds  in  bank.  State  v.  Wilson,  77  Mo.  633 ; 
State  V.  Rubey,  77  Mo.  610.  Contra,  State  v. 
Bartley,  39  Nebr.  353,  58  N.  W.  172,  23 
L.  R.  A.  67. 

68.  Brown  v.  Wyandotte  County,  58  Kan. 
672,  50  Pac.  888;  In  re  State  Treasurer,  51 
Nebr.  116,  70  N.  W.  532,  36  L.  R.  A.  746, 
holding  that  money  which  has  been  deposited 
by  a  state  treasurer  is  not  in  his  hands  in 
such  a  sense  that  he  is  bound  at  his  peril  to 
make  an  accounting  of  it  or  to  turn  it  over 
specifically  to  his  successor,  under  a  statute 
requiring  the  treasurer  to  "  pay  over  all 
moneys  received  by  him  as  such  treasurer  to 
his  successor  in  office."  Contra,  State  v.  Wil- 
son, 77  Mo.  633;  State  v.  Rubey,  77  Mo.  610. 

Public  officer  a  bailee  and  not  a  debtor. — 
In  many  cases  language  has  been  used  to  the 
effect  that  a  public  officer  receiving  public 
money  in  the  course  of  the  duties  of  his  office 
is  as  to  that  money  a  debtor  and  not  a  bailee 
and  that  the  title  to  the  money  is  in  him  and 
not  in  the  state.  Shelton  v.  State,  53  Ind. 
331,  21  Am.  Rep.  197;  Rock  v.  Stinger,  36 
Ind.  346 ;  Halbert  r.  State,  22  Ind.  125 ;  Egre- 
mont  V.  Benjamin,  125  Mass.  15 ;  Hancock  /;. 
Hazzard,  12  Cush.  (Mass.)  112,  59  Am.  Dec. 
171;  Colerain  v.  Bell,  9  Mete.  (Mass.)  499; 
Perley  v.  Muskegon  County,  32  Mich.  132, 
20  Am.  Rep.  637 ;  State  v.  Keim,  8  Nebr.  63 ; 
U.  S.  V.  Prescott,  3  How.  (U.  S.)  578,  11 
L.  ed.  734.  These  cases,  however,  have  been 
disapproved  in  an  able  opinion  and  placed 
upon  the  ground  that  the  courts  were  trying 
to  express  the  fact  that  public  officers  are 
held  liable  to  an  insurer's  liability.  Marx 
V.  Parker,  9  Wash.  473,  37  Pac.  675,  43  Am. 
St.  Rep.  849.  See  also  U.  S.  v.  Thomas,  15 
Wall.  (U.  S.)  337,  21  L.  ed.  89. 

69.  State  v.  Foster.  5  Wyo.  199,  213,  38 
Pac.  926,  63  Am.  St.  Rep.  47,'  29  L.  R.  A.  226, 
holding  that  public  funds  in  the  hands  of  a 
statutory  depositary  are  impressed  with  a 
trust  and  may  be  followed  as  far  as  they  can 
be  traced  in  the  estate  of  the  depositary  in 
the  hands  of  his  assignee  for  the  benefit  of 
creditors. 

70.  Halbert  v.  State,  22  Ind.  125;  State 
V.  Dubuclet,  27  La.  Ann.  29 ;  Van  Vlissingen 
V.  Clay  County,  54  Minn.  555,  56  N.  W.  251. 

Who  may  appoint. —  Where  the  statute  is 
silent  as  to  the  appointing  power,  and  pro- 
vides for  the  deposit  of  money  by  a  county 
treasurer  "  in  bank  under  and  by  direction  of 
the  proper  legal  authority,"  the  county  board 
and  not  the  county  treasurer  is  "  the  proper 
legal  authority "  entitled  to  designate  the 
depositary,  as  it  has  general  supervision  of 

[IV,  C,  1] 
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2.  Mode  of  Appointment.  In  the  absence  of  statute  requiring  it,  sealed  pro- 
posals from  banks  competing  for  the  appointment  as  depositary  are  not  a  pre- 
requisite of  the  appointment.''^ 

3.  Eligibility  of  Depositary.  Tlie  depositary  must  satisfy  the  requirements 
of  the  statute  as  to  its  eligibility.''^ 

4.  Security  For  Deposit  —  a.  In  General.  A  depositary  of  public  funds  is 
commonly  required  by  statute  to  furnish  security  for  the  deposit.  Where  the 
statute  expressly  specifies  the  character  of  the  security,  the  depositing  officer  has- 
no  power  to  accept  any  other  in  lieu  of  that  prescribed;''"  but  the  depositary 
may  be  required  by  the  proper  officer  to  furnish  security  in  addition  to  that  pro- 
vided for  in  the  statute  unless  the  statute  prohibits  it.''^ 

b.  Bond''^  —  (i)  In  General.  The  statutes  generally  provide  for  the  execu- 
tion of  a  bond  by  the  depositary  as  security  for  the  funds  deposited.''^ 

(ii)  Form  AND  Bequisites  —  (a)  General  Rule.  The  form  of  a  depositary's, 
bond  is  usually  governed  by  statute.  A  bond  will  be  considered  valid  if  it  is  in 
substantial  compliance  with  the  statute,"  although  containing  technical  defects 
either  in  the  shape  of  an  erroneous  description  of  the  obligee^®  or  of  the  fund& 
secured  by  it.'" 


the  finances  and  property  of  the  county. 
State  V.  Owen,  41  Nebr,  651,  59  N.  W.  886. 

Repeal  of  power. —  A  statute  providing  for 
the  placing  of  public  funds  with  public  de- 
positaries is  not  repealed  by  an  act  com- 
pelling city  treasurers  to  account  for  interest 
on  public  funds  in  their  custody,  as  the  first 
statute  applies  to  funds  deposited  and  the 
later  refers  to  cases  where  a  depositary  has 
not  been  designated.    People  v.  Gibler,  78 

III.  App.  193. 

Power  to  prefer  one  of  several  designated 
depositaries. —  A  board  which  has  power 
merely  to  appoint  a  certain  number  of  de- 
positaries cannot  require  the  officer  whose 
duty  it  is  to  deposit  the  money  to  prefer  one 
of  the  designated  depositaries  over  another. 
State  V.  Whipple,  60  Nebr.  650,  83  N.  W.  921 
[citing  State  v.  Owen,  41  Nebr.  651,  59  N.  W. 
886]. 

Power  to  appoint:  For  definite  time  see 
infra,  IV,  D.  For  time  extending  beyond 
appointing  officer's  term  of  office  see  infra, 

IV,  D. 

Power  to  revoke  appointment  see  infra, 
IV,  D. 

71.  New  Haven  v.  Fresenius,  75  Conn.  145, 
52  Atl.  823,  holding  that  a  city  charter  re- 
quiring sealed  proposals  to  be  submitted  for 
work  and  supplies  does  not  require  sealed 
proposals  to  be  made  by  banks  competing  for 
city  funds. 

72.  Marquette  v.  Wilkinson,  119  Mich. 
655,  659,  78  N.  W.  893,  44  L.  R.  A.  493,  hold- 
ing that  under  Mich.  Pub.  Acts  (1875), 
p.  158,  providing  that  no  officer  shall  "  di- 
rectly or  indirectly,  receive  any  pecuniary  or 
valuable  consideration  as  an  indorsement  for 
the  deposit  of  any  public  moneys  with  any 
particular  bank,  firm,  or  corporation,"  a  de- 
posit of  juiblic  money  by  a  board  of  commi^s- 
sioncrs  in  a  bank  of  which  the  treasurer  of 
the  board  is  Die  owner  is  unlawful.  See  also 
Stale,  «.  Owen,  41  Ni'br.  051,  59  N.  W.  880. 

Designation  before  bond  given. —  A  stalute 
forbiilding  tlie  deposit  of  funds  with  a  pro- 
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posed  depositary  until  the  bond  is  filed  does 
not  render  an  appointment  before  the  bond  is 
filed  illegal,  but  simply  makes  it  ineffectual 
until  that  time.  Meeker  County  v.  Butler,  25 
Minn.  363.  See  also  St.  Louis  Coiuity  v. 
American  L.  &  T.  Co.,  75  Minn.  489,  78  N.  W.. 
113,  67  Minn.  112,  69  N.  W.  704. 

73.  Van  Vlissingen  v.  Clay  County,  54 
Minn.  555,  56  N.  W.  251,  holding  that  where 
the  statute  requires- the  deposit  to  be  secured 
by  a  bond,  and  provides  that  the  deposit  shall 
not  exceed  one-half  the  amount  of  the  bond, 
an  assignment  of  a  security  by  the  depositary 
to  secure  a  contemplated  excess  of  deposits 
and  the  delivery  of  it  to  a  third  person  hav- 
ing no  authority  to  accept  it  in  behalf  of  the 
depositing  officer  will  not  be  sustained  as 
against  a  subsequent  assignment  by  the  de- 
positary for  the  benefit  of  its  creditors  which 
took  effect  before  the  actual  acceptance  of  the 
security  by  the  depositing  officer.  It  will  not 
be  presumed  that  he  would  have  accepted  the 
security  for  the  unlawful  purpose,  and  the 
court  will  compel  its  delivery  to  the  assignee 
in  insolvency,  especially  where  it  does  not 
appear  that  the  bond  does  not  amply  secure- 
the  deposits  actually  made. 

74.  Richards  v.  Osceola  Bank,  79  Iowa 
707.  45  N.  W.  294. 

Power  to  require  new  bond  see  infra,  IV,, 
C,  4,  b,  (VI). 

75.  Bonds  generally  see  Bonds,  5  Cyc.  721 
ot  seq. 

76.  Van  Vlissinger  r.  Clay  County,  54 
Minn.  556,  56  N.  W.  251. 

77.  Manitowoc  County  v.  Truman,  91  Wis. 
1,  04  N.  W.  307. 

78.  St.  Louis  County  r.  American  L.  &  T. 
Co.,  67  Minn.  112,  09  N.  W.  704,  where  a 
bond  payable  to  the  board  of  county  commis- 
sioners was  held  valid  under  a  statute  re- 
quiring it  to  be  made  payable  to  the  county. 

79.  Myers  Kiowa  County,  00  Kan.  189, 
193,  56  Pac.  11,  which  holds  that  where  n 
statute  jirovides  for  a  bond  covering  publiii- 
funds,  a  bond  purporting  to  secure  county 
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(b)  Execution  and  Delivery.  A  bond  is  not  invalid  because  it  was  executed 
before  the  appointment  of  the  depositary,  where  it  was  executed  in  view  of  the 
appointment.^  Failure  to  attach  the  stamps  required  b}'  the  United  States 
revenue  law  does  not  invalidate  the  bond.  Ordinarily  an  obligor  on  the  bond 
cannot  show  that  he  thought  he  was  signing  some  other  paper,  or  that  others 
would  sign  the  bond  with  him.  Where  one  of  the  obligors  delivers  the  bond  to 
an  attorney  of  a  party  in  interest,  and  he  holds  it  for  some  months  and  then 
delivers  it  to  the  obligee,  it  is  a  sufficient  delivery.^' 

(c)  Consideration.  If  the  bond  is  under  seal  it  imports  a  consideration. 
Apart  from  this  a  deposit  of  money  in  reliance  on  the  bond  furnishes  an  actual 
consideration  for  it.^'^ 

(d)  Ultra  Vires.  If  a  bank  is  threatened  with  insolvency  it  is  not  ultra  vires 
for  it  to  give  a  bond  to  induce  deposits.^ 

(e)  Approval.  A  depositary's  bond  is  not  binding  until  approved  by  the 
proper  authority,^*  but  the  approval  of  the  majority  of  the  officials  named  in  the 
statute  is  sufficient  where  all  have  acted  or  been  notified  of  the  contemplated 
action.^'' 

(ill)  Deposits  Secured  —  (a)  Past  and  Future  Deposits.  A  depositary's 
bond  usually  covers  deposits  made  before  as  well  as  after  its  execution.^' 


funds  will  cover  funds  collected  on  state  taxes 
and  deposited  by  the  county  treasurer  in  the 
depositary's  ha£k.,  the  court  saying:  "These 
funds  in  the  treasurer's  hands,  the  proceeds 
of  other  than  county  taxes,  must,  in  our  judg- 
ment, be  regarded  as  belonging  to  the  county 
until  they  are  actually  paid  over  to  the  state, 
municipality  or  persons  for  whom  they  were 
collected.  The  county  is  responsible  for  their 
safe-keeping,  and  if  it  is  not  the  absolute 
owner  it  holds  as  trustee  for  the  benefit  of 
the  real  owners." 

80.  Colquitt  V.  Simpson,  72  Ga.  501. 

81.  Wylie  v.  Commercial,  etc.,  Bank,  63 
S.  C.  406,  41  S.  E.  504. 

82.  Wylie  v.  Commercial,  etc.,  Bank,  63 
S.  C.  406,  41  S.  E.  504,  holding  also  that  a 
bond  conditioned  to  pay  out  the  money  on 
demand  is  based  on  a  valid  consideration, 
although  apart  from  the  condition  it  is  the 
depositary's  duty  to  pay  out  the  money. 

Presumption  of  reliance  on  bond. —  Evi- 
dence that  a  bond  was  filed  and  a  deposit  then 
made  raises  a  presumption  that  the  deposit 
was  made  in  reliance  on  the  bond.  St.  Louis 
County  V.  American  L.  &  T.  Co.,  75  Minn. 
489,  78  N.  W.  113. 

83.  Wylie  v.  Commercial,  etc..  Bank,  63 
S.  C.  406,  41  S.  E.  504. 

84.  People  v.  Van  Ness,  79  Cal.  84,  21  Pac. 
554,  12  Am.  St.  Rep.  134;  Farmers'  Bank  v. 
Cooper,  36  Me.  179;  St.  Louis  County  v. 
American  L.  &  T.  Co.,  67  Minn.  112,  69  N.  W. 
704. 

85.  In  re  State  Treasurer,  51  Nebr.  116,  70 
N.  W.  532,  36  L.  R.  A.  746,  where  the  stat- 
ute required  the  bond  to  be  "  approved  by  the 
governor,  secretary  of  state,  and  attorney- 
general,"  and  it  was  held  that  the  approval 
of  the  governor  was  unnecessary,  he  having 
been  consulted  on  the  matter. 

86.  Description  of  funds  see  supra,  IV,  C, 

4,  b,  (II),  (A). 

87.  Brown  v.  Wyandotte  County,  58  Kan. 
672,  675,  50  Pac.  888,  where  the  bond  was 


conditioned  "  to  pay  any  and  all  deposits  of  the 
county  which  may  be  deposited  with  it,"  and 
the  court  says :  "  Grammatically,  the  clause 
'  which  may  be  deposited '  may  have  as  much 
the  signification  of  past  or  present  as  of 
future  time.  The  law  will  principally  look 
at  the  purpose  for  which  the  instrument  was 
required  and  given,  to  determine  the  tense  of 
the  verb."  The  rule  is  the  same  where  the 
statute  provides  that  before  a  deposit  is  made 
by  the  officer  or  received  by  the  depositary  the 
ofiicer  shall  take  and  the  depositary  give  a 
sufficient  bond.  Myers  v.  Kiowa  County,  60 
Kan.  189,  56  Pac.  11;  People  v.  Sheppard,  37 
N.  Y.  App.  Div.  119,  55  N.  Y.  Suppl.  1130. 
So  where  the  bond  is  conditioned  for  the  pay- 
ment of  "  all  moneys  which  are  or  may  have 
been  deposited,"  it  is  sufficient  to  bring  all 
moneys  previously  deposited  within  its  scope 
and  in  legal  effect  to  accomplish  a  redeposit 
of  them  under  the  bond ;  and  hence  a  con- 
tention that  the  moneys  previously  deposited 
are  not  secured  by  the  bond,  since  the  statute 
authorizes  bonds  for  future  deposits  only,  is 
without  force.  Meeker  County  v.  Butler,  25 
Minn.  363.  If  the  bond  is  conditioned  io 
pay  over  all  moneys  "  now  in  deposit  in  said 
bank,  or  due,  or  to  become  due  therefrom,"  it 
covers  existing  deposits  in  the  bank.  Barnes 
V.  Cushing,  168  N.  Y.  542,  61  N.  E.  902  [re- 
versing 43  N.  Y.  App.  Div.  158,  59  N.  Y. 
Suppl.  345].  However  past  deposits  are  not 
covered  by  a  bond  which  secures  only  the  re- 
payment of  "  funds  which  shall  be  deposited." 
St.  Louis  County  v.  American  L.  &  T.  Co., 
67  Minn.  112,  69  N.  W.  704. 

Application  of  payments. —  A  pass-book  of 
the  depositary  containing  its  account  with 
the  county  is  admissible  to  show  the  applica- 
tion by  consent  of  the  parties  of  the  checks 
first  paid  by  the  depositary  after  the  bond 
was  given  to  the  payment  of  amounts  pre- 
viously deposited  and  which  stood  to  the 
credit  of  the  county  when  the  bond  was  given, 
and  hence  to  show  that  the  payment  of  those 

[IV,  C,  4,  b,  (ill),  (a)] 
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(b)  Illegal  Excesn.  Although  deposits  are  made  in  excess  of  the  amount 
allowed  by  law,  the  bond  is  valid  to  the  extent  of  tlie  sum  legally  deposited.** 

(iv)  B BEACH  oil'  Bond.  A  breach  of  the  bond  takes  place  wherever  the 
obligor  fails  to  deliver  on  demand  the  funds  deposited,®''*  or  incapacitates  itself  to 
make  delivery.** 

(v)  Liability  of  Suretieh?''  Sureties  are  liable  for  a  deposit  covered  by  the 
bond,  although  the  depositary  issues  an  interest-bearing  time-certificate  of  deposit 
therefor  to  the  officer  making  the  deposit.^^  The  failure  of  the  officials  properly 
to  pursue  their  remedy  against  an  insolvent  depositary  does  not  ]-elease  the  sure- 
ties on  the  depositary's  bond  ; ''^  nor  are  the  sureties  on  an  annual  bond  released 
from  liability  thereon  by  the  acceptance  by  the  state  of  an  annual  bond  for  the 
next  succeeding  year.^* 

(vi)  New  Bond.  A  depositary  may  be  required  to  furnish  a  new  bond  by 
any  public  official  who  has  power  to  require  the  original  bond.**^ 

5.  De  Facto  Depositaries.  The  bond  of  a  de  facto  depositary  is  binding  where 
public  funds  have  been  deposited  with  it  in  reliance  thereon,  although  the  desig- 
nation of  the  depositary  was  not  made  in  accordance  with  statute."^' 

D.  Term  of  Deposit.  Where  the  power  to  appoint  is  given  in  general  terms 
only,  it  would  seem  that  the  appointing  authority  cannot  bind  itself  by  appoint- 
ing for  any  definite  time,  but  that  it  has  at  all  times  power  to  revoke  and  reap- 
point in  its  discretion.^  However  an  appointment  is  valid  without  renewal  until 
a  new  appointment  is  made.*^    The  appointing  power  cannot  make  a  binding 


checks  did  not  deplete  the  amount  deposited 
after  the  bond  was  given.  St.  Louis  County 
V.  American  L.  &  T.  Co.,  75  Minn.  489,  78 
N.  W.  113. 

88.  In  re  State  Treasurer,  51  Nebr.  116,  70 
N.  W.  532,  36  L.  R.  A.  746. 

89.  Wylie  v.  Commercial,  etc.,  Bank,  63 
8.  C.  406,  41  S.  E.  504.  See  also  infra,  IV, 
H,  4,  a. 

90.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  75  Minn.  489,  78  N.  W.  113;  Board  of 
Courthouse  Com'rs,  etc.  r.  Irish- American 
Bank,  68  Minn.  470,  71  N.  W.  674. 

91.  Execution  of  bond  by  sureties  see  su- 
pra, IV,  C,  4,  b,  (II),  (B). 

Sureties  ot  de  facto  depositary  see  infra, 
IV,  C,  5. 

92.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  75  Minn.  489,  78  "N.  W.  113. 

93.  St.  Louis  County  v.  Security  Bank,  75 
Minn.  174,  77  N.  W.  815,  holding  that  the 
failure  of  the  county  ofiicials  to  file  a  claim 
against  the  estate  of  an  insolvent  depositary 
did  not  release  the  sureties  either  in  whole 
or  in  part,  although  the  claim  would  have 
realized  forty  per  cent,  it  appearing  that  the 
sureties  made  no  effort  to  secui'e  a  filing  of 
the  claim.  See  also  Monroe  County  v.  Ottis, 
62  N.  Y.  88. 

94.  Barnes  v.  Gushing,  168  N.  Y.  542,  61 
N.  E.  002  [reversinfi  43  N.  Y.  App.  Div.  158, 
59  N.  Y.  Suppl.  345]. 

95.  Van  Vlissiiigcn  r.  Clay  County,  54 
Mini).  555,  50  N.  W.  251  ;  People  v.  Backus, 
4  N.  Y.  Kiipj)].  728. 

New  bond  as  release  of  original  bond  see 
supra,  IV,  C,  4,  1),  (v). 

96.  St.  IjOuIh  (ioinity  v.  American  L.  &  T. 
(Jo.,  75  Minn.  489,  78 'n.  W.  113;  Tlonncpin 
County      State  Hank,  64  Minn.  180,  183,  00 

[IV,  C.  4,  b,  (in),  (b)1 


N.  W.  143  (where  the  court  says:  "Public 
interests  would  be  seriously  jeopardized  if  the 
sureties  upon  a  county  depositary  bond  could 
exonerate  themselves  from  liability  by  show- 
ing that  he  was  not  such  de  jure.  ...  In 
principle,  this  case  falls  within  the  rule  that 
the  sureties  upon  an  official  bond,  by  virtue 
of  which  the  officer  has  been  inducted  into 
office,  cannot,  when  called  upon  to  answer 
for  his  official  defaults,  escape  liability  upon 
the  ground  that  their  principal  was  not  duly 
elected  or  appointed,  or  did  not  legally 
qualify  ")  ;  Renville  County  v.  Gray,  61  Minn. 
242,  23  N.  W.  635. 

Presumption  of  reliance  on  bond. —  If  after 
a  bond  is  given  and  approved  a  deposit  is  made 
with  the  depositary  the  presumption  is  that 
it  was  made  in  reliance  on  the  bond.  St. 
Louis  County  r.  American  L.  &  T.  Co.,  75 
Minn.  489,  78  N.  W.  113. 

97.  Medicine  Lodge  First  Nat.  Bank  r. 
Peek,  43  Kan.  643,  23  Pac.  1077  (where  the 
court  held  that  in  tlie  absence  of  express  au- 
thority, a  board  of  county  commissioners  lias 
no  power  to  bind  itself  by  an  appointment  for 
a  definite  time,  on  the  ground  largely  that 
the  safety  and  convenience  of  the  public 
treasury  necessitate  the  riglit  speedily  to 
change  tlie  disposition  of  the  funds)  ;  Van 
Vlissingen  r.  Clay  County,  54  Minn.  555,  'jO 
N.  W.  251.  But  see  City'Sav.  Bank  v.  Hueb- 
ner,  84  Mich.  391,  47  N.  W.  690,  where  it 
was  said  that  an  aii])ointment  for  a  definite 
time  was  valid  until  the  expiration  of  the 
term  of  olfice  of  the  a])pointing  officer,  al- 
though the  question  of  the  validity  of  a 
revocation  of  the  designation  by  that  officer 
WHS  not  l)(>f()n>  the  court. 

98.  Manitowoc  County  v.  Truman,  91  Wis. 
1,  04  N.  W.  307. 
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appointment  for  a  term  extending  beyond  its  own  term  of  office,""  except  where 
it  is  given  express  authority  to  make  deposits  for  a  definite  time.^ 

E.  Funds  Subject  of  Deposit.  The  moneys  that  may  or  must  be  deposited 
with  a  depositary  are  generally  defined  by  statute.^ 

F.  Duty  to  Make  Deposit.  The  duty  of  depositing  public  funds  is  generally 
imposed  on  various  public  officers  by  statute.^ 

G.  Rig-hts  of  Depositary — l.*^  To  Demand  Funds.  The  question  whether  a 
depositary  may  demand  of  the  depositing  officer  the  custody  of  tiie  funds  to 
which  it  is  by  statute  entitled  seems  not  to  have  been  decided.*  However,  it  has 
been  held  that  the  depositary  may  not  recover  of  its  predecessor  any  damages  for 
an  illegal  detention  of  the  funds.^ 

2.  To  Use  Funds.    A  depositary  bank  may  generally  use  the  funds  deposited.* 

3.  To  Compensation.  A  depositary  is  not  entitled  to  compensation  for  holding 
public  funds,  in  the  absence  of  agreement  therefor.''' 

H.  Duties  of  Depositary — l.  To  Demand  Funds.  Under  some  conditions 
it  may  be  the  duty  of  the  depositary  to  demand  the  fund  from  a  bank  which  has 
its  temporary  custody.^ 


99.  Medicine  Lodge  First  Nat.  Bank  v. 
Peck,  43  Kan.  643,  23  Pac.  1077;  City  Sav. 
Bank  f.  Huebner,  84  Mich.  391,  47  N.  W. 
690. 

1.  Board  of  Liquidators  c.  Municipality 
No.  1,  6  La.  Ann.  21,  where  the  statute  pro- 
vided for  the  deposit  of  the  municipal  sink- 
ing fund  in  a  certain  bank  from  which  it  was 
to  be  withdra\vn  only  in  certain  contingen- 
cies, and  it  was  held  that  the  deposit  consti- 
tuted a  pledge  and  that  the  appointment  of  a 
new  depositary  for  the  funds  was  a  breach  of 
contract  beyond  the  power  of  the  legislature. 

2.  State  ^•.  Bartley,  39  Nebr.  353,  58  N.  W. 
172,  23  L.  R.  A.  67  (holding  that  a  statute 
providing  that  a  state  treasurer  shall  de- 
posit the  "  several  current  funds "  of  the 
state  inchides  all  state  money  in  his  hands)  ; 
Roberts  v.  Laramie  County,  8  Wyo.  177,  5'6 
Pae.  915. 

Deposit  as  loan  of  funds  see  supra,  note 
67,  p.  813. 

3.  New  Haven  r.  Fresenius,  75  Conn.  145, 
52  Atl.  823,  holding  that  the  provision  of  a 
city  charter  that  all  city  funds  shall  be  de- 
posited by  the  treasurer  in  a  bank  desig- 
nated by  the  board  of  finance  is  mandatory, 
and  that  the  deposits  must  be  made  by  the 
treasurer  within  a  reasonable  time  after  his 
reception  of  the  funds;  that  where  a  certain 
bank  had  been  designated  as  a  depositary, 
and  had  agreed  to  pay  interest,  and  the 
treasurer  deposited  funds  in  another  bank 
which  paid  no  interest,  the  fact  that  the 
treasurer  supposed  he  had  a  discretion  in  the 
matter  and  acted  in  good  faith,  or  that  the 
board  of  finance  knew  what  he  was  doing, 
was  no  defense  in  an  action  against  him  by 
the  city  for  damages ;  and  that  the  city 
might  sue  him  for  damages  rather  than  on 
his  official  bond. 

Mandamus  is  the  proper  remedy  to  compel 
an  officer  to  comply  with  the  statutory  duty 
to  make  deposits.  People  v.  Gibler,  78  111. 
App.  193. 

4.  State  V.  Bartley,  39  Nebr.  353,  370,  58 
N.  W.  172,  23  L.  R.  A.  67,  where  the  court, 

[52] 


in  issuing  a  writ  of  mandamus  at  the  in- 
stance of  the  depositary  to  compel  the  de- 
posit of  public  funds,  declined  to  pass  on  the 
question  whether  the  relator  had  such  an 
interest  as  entitled  it  to  maintain  the  action, 
since  its  right  to  do  so  was  not  raised  by 
counsel,  the  court  saying :  "  As  the  state  at 
large  is  directly  interested  in  the  enforce- 
ment of  the  depository  law,  the  attorney  gen- 
eral could,  and  doubtless  it  is  his  duty  to, 
institute  the  proceedings  to  compel  the  de- 
positing of  the  funds  in  the  banks  desig- 
nated as  depositories;  and  perhaps  a  bank 
which  has  complied  with  the  law  might  do 
so,  at  least  in  case  the  attorney  general 
should  refuse  to  appear  and  file  the  appli- 
cation." See  People  v.  Gibler,  78  111.  App. 
193. 

5.  Lewis  V.  Park  Bank,  42  N.  Y.  463  [af- 
firming  2  Daly  85  {affirming  2  Abb.  Pr.  93, 
30  How.  Pr.  115)  ]. 

6.  State  r.  Bartley,  39  Nebr.  353,  58  N.  W. 
172,  23  L.  R.  A.  67. 

Duty  to  keep  funds  separate  see  infra,  IV, 
H,  2. 

7.  McQuiston  v.  Central  Bd.  of  Education, 
88  Pa.  St.  29,  holding  that  where  one  stat- 
ute provides  that  the  depositary  of  a  certain 
fund  shall  receive  a  specified  compensation, 
and  another  statute  provides  that  the  bank 
ofl^ering  the  liighest  rate  of  interest  shall  be 
selected  as  the  depositary  of  that  fund,  a 
bank  which  contracts  under  the  latter  act 
without  mention  being  made  of  the  compen- 
sation provided  for  in  the  former  act  is  not 
entitled  to  compensation. 

8.  Trumpbour  v.  Trumpbour,  70  Hun 
(N.  Y.)  571,  24  N.  Y.  Suppl.  212  [affirmed 
in  144  N.  Y.  652,  39  N.  E.  494],  holding  that 
where  a  depositary  accepts  an  order  of  court 
directing  a  bank  in  which  court  money  is 
temporarily  deposited  to  pay  it  over  to  the 
depositary,  and  through  its  own  fault  omits 
to  obtain  the  money  from  the  bank,  it  is  re- 
sponsible therefor  to  the  court  and  to  the 
beneficiaries  of  the  fund  the  same  as  if  it  had 
received  the  money. 
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2.  To  Keep  Funds  Separate.  A  depositary  is  not  ordinarily  bound  to  keep  the 
funds  deposited  separate  from  other  funds." 

3.  To  Pay  Interest.  A  depositary  is  not  liable  for  interest  on  deposits'"  in 
the  absence  of  statute"  or  contract'^  providing  for  the  payment  of  interest. 

4.  To  Make  Payment  on  Demand  —  a.  In  General.  It  is  the  duty  of  the  depos- 
itary to  pay  out  the  fund  on  proper  demand  of  the  depositing  officer  or  on  hig 
order.'^ 

b.  Payment  of  Illegal  Bonds.  A  depositary  of  public  moneys  is  not  responsi- 
ble for  paying  out  the  funds  under  illegal  bonds  issued  by  the  proper  public  offi- 
cers" unless  it  liad  knowledge  of  the  illegality.''' 


9.  Brown  v.  Wyandotte  County,  .58  Kan. 
672,  675,  50  Pac.  888  (where  the  court  saj's: 
"  The  county  was  a  general  depositor  of 
funds,  and  by  the  act  of  deposit  the  reciprocal 
obligations  of  creditor  and  debtor  arose.  The 
deposit  not  being  special,  the  funds  were  not 
supposed  to  be  kept  on  hand  for  the  de- 
positor, and  were  not  so  kept,  but  as  de- 
posited they  became  the  property  of  the 
Bank,  wliich  became  liable  to  pay  the  amount 
on  demand  ")  ;  St.  Louis  County  v.  American 
L.  &  T.  Co.,  67  Minn.  112,  60  N.  W.  704. 

Duty  to  keep  separate  accounts  of  separate 
funds  see  infra,  note  13. 

Right  to  use  funds  see  supra,  IV,  G,  2. 

10.  Cass  County  v.  Harrisbnville  Bank, 
157  Mo.  133,  57  S.  W.  736;  New  York  v. 
Tradesmen's  Nat.  Bank,  11  N.  Y.  Suppl.  95. 

11.  Cass  County  v.  Harrisonville  Bank, 
157  Mo.  133,  57  S.  W.  736,  holding  that  a 
requirement  of  interest  on  county  funds  does 
not  necessitate  the  payment  of  interest  on 
other  funds  deposited  with  the  state  cus- 
todian. 

12.  McQuiston  v.  Central  Bd.  of  Education, 
88  Pa.  St.  29,  holding  that  a  depositary  must 
pay  the  rate  of  interest  contracted  for,  al- 
though above  the  legal  rate,  where  the  stat- 
ute authorizes  the  selection  as  depositary  of 
the  person  who  shall  bid  "  the  highest  rate 
of  interest." 

Authority  to  contract. —  After  agreement 
to  pay  interest  the  depositary  cannot  object 
that  the  state  official  had  no  authority  to 
make  the  contract.  New  York  v.  National 
Broadway  Bank,  10  N.  Y.  Suppl.  555.  How- 
ever a  depositary  of  court  moneys  must  pay 
the  rate  of  interest  provided  in  its  chartei", 
notwithstanding  a  different  agreement  with 
parties  to  the  suit,  as  only  the  court  itself 
may  make  such  an  agreement.  Rutland  Nat. 
Bank  v.  Hankinson,  33  Fed.  561. 

Implied  contract. —  An  agreement  to  pay 
interest  may  be  inferred  from  a  previous 
course  of  dealing  between  the  parties;  but 
proof  tliat  other  banks  paid  interest  under 
like  circumstances  is  no  evidence  of  any 
ol)ligation  on  the  depositary  in  question  to 
pay  int(!rest.  New  York  v.  Tradesmen's  Nat. 
Bank,  11  N.  Y.  Suppl.  95. 

Varying  contract  by  parol. —  A  written 
agr(!em<!nt  as  to  interest  cannot  be  con- 
trolled by  a  prior  or  contemporaneous  oral 
agrcfcmont  limiting  the  liability  to  pay  in- 
terest on  c(trtaiii  funds.  Commercial  State 
Bank  v.  Antelojic  County,  48'  Ncbr.  496,  67 
N.  W.  465. 


13.  Hall  County  v.  Thomssen,  63  Nebr. 
787,  89  N.  W.  393,  holding  that  where  an 
outgoing  county  treasurer  delivered  to  his 
successor  two  checks  covering  a  deposit  in  a 
depositary  bank,  and  took  them  to  the  bank 
and  had  them  certified  instead  of  drawing 
out  the  cash,  after  which  the  bank  failed, 
it  did  not  amount  to  a  redeposit  of  the 
funds  as  a  general  deposit,  and  the  liability 
of  the  bank  upon  its  depositary  bond  con- 
tinued.   See  also  supra,  IV,  C,  4,  b,  (iv). 

Court  depositaries. —  It  is  not  the  duty  of 
a  depositary  of  court  funds  so  to  keep  its 
books  that  it  shall  not  pay  out  in  any  one 
ease  more  than  has  been  deposited  therein. 
"  The  deposits  being,  as  required,  in  the 
name  and  to  the  credit  of  the  court,  the 
bank  was  authorized  and  required  to  honor 
all  checks  drawn  by  the  court,  and  to  pay 
them  generally  out  of  such  deposits;  and 
the  order  or  check  for  withdrawing  the 
money,  in  stating  the  cause  in  or  on  account 
of  which  it  is  drawn,  was  a  memorandum 
imposing  no  duty  upon  the  bank,  but  only 
operating  for  the  convenience  of  the  court 
and  its  officers,  in  keeping  its  accounts." 
Springfield  State  Nat.  Bank  v.  Dodge,  124 
U.  S.  333,  345,  8  S.  Ct.  521,  31  L.  ed.  458. 
And  see  State  Nat.  Bank  v.  Reilly,  124  111. 
464,  14  N.  E.  657.    See  also  infra,  IV,  I,  2,  a. 

Application  of  payments  see  supra,  note 
87,  p.  815. 

14.  Owensboro  Deposit  Bank  v.  Daviess 
County  Ct.,  12  S'.  W.  930,  931,  11  Ky.  L. 
Rep.  681,  13  S.  W.  101,  where  the  court  says: 
"  The  bank  was  not  a  trustee,  but  a  mere 
naked  depositary,  with  the  agents  of  the 
county  to  supervise  its  action.  The  fund  was 
a  trust  fund,  to  be  applied  in  a  particular 
way,  not  by  the  bank,  but  the  agents  of  the 
county.  The  bank  was  required  to  know  that 
the  bond  or  coupon  issued  had  been  signed 
and  delivered, —  in  other  words,  that  it  Avas 
a  genuine  bond,  nothing  more ;  and  the  mere 
fact  that  it  might  have  been  an  over  issue 
created  no  liability,  unless  there  was  fraud 
and  collusion  between  the  bank  and  the  com- 
mittee in  an  appropriation  of  the  fund  to  a 
purpose  they  knew  was  unauthorized."' 

15.  Howard  v.  Owensboro  Deposit  Bank,  SO 
Ky.  496,  4  Ky.  L.  Rep.  406. 

Notice  of  illegality. —  The  mere  fact  that 
the  president  of  the  dejiositary  bank  was  an 
o.dicial  of  the  company  in  whose  favor  illegal 
bonds  were  issued,  and  that  one  of  the  com- 
mittee ordering  their  issue  was  cashier  of 
the  bank  and  secretary  of  the  company,  did 
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e.  Set-Off  and  Priority.  A  depositary  of  public  money  may  not  refuse  to  pay 
holders  of  bonds  issued  against  a  fund  in  its  hands  because  the  state  owes  it  money 
on  another  account.^'^  The  state  has  a  prior  right  to  public  funds  deposited  with 
a  statutory  depositary,"  but  this  priority  may  be  defeated  by  a  set-oft"  by  debtors 
of  the  depositary  of  debts  due  them  from  it.^^ 

I.  Liabilities  of  Depositary — l.  To  Government  —  a.  Suit  Apart  From 
Bond.^^  In  those  states  where  a  deposit  of  funds  creates  a  debt  not  between  the 
government  and  the  depositary,  but  between  the  depositing  officer  and  the  deposi- 
tary the  government  has  no  right  of  action  against  the  depositary  apart  from  its 
bond,^^  especially  where  the  deposit  was  made  illegally,^^  except  in  case  perhaps 
of  fraudulent  collusion  between  the  depositary  and  the  depositing  officer  or  in 
case  of  statutory  permission.^'* 

b.  Suit  on  Bond — (i)  Demand  as  A  PsEREquisiTE.  Where  the  depositary 
has  put  it  out  of  its  power  to  fulfil  the  conditions  of  the  bond,  as  by  going  into 
insolvency,  no  demand  is  necessary  before  suit  is  brought  on  the  bond.^^ 

(ii)  PlEADiNa  '^^  —  (a)  Complaint.  In  a  suit  on  a  depositary's  bond,  a 
specific  allegation  must  be  made  of  the  designation  of  the  principal  as  deposi- 
tary,^' and  as  a  rule  the  declaration  or  complaint  should  contain  an  assignment 


not  cliarge  the  bank  with  notice  that  the 
bonds  were  invalid  where  these  officials 
claimed  consistently  that  the  bonds  were 
legal.  Owensboro  Deposit  Bank  v.  Daviess 
County  Ct.,  12  S.  W.  9»0,  11  Ky.  L.  Rep. 
681. 

16.  U.  S.  Bank  r.  Macalester,  9  Pa.  St. 
475,  expressly  refraining,  however,  from  an 
opinion  as  to  the  right  of  set-off  against  the 
state  itself. 

Set-off  by  state. —  A  depositary's  claim 
against  the  piiblic  may,  however,  be  set  off 
by  a  deposit  made  by  a  public  officer.  Com. 
V.  Phoenix  Bank,  11  Mete.  (Mass.)  129. 

17.  Seay  v.  Rome  Bank,  66  Ga.  609  (hold- 
ing that  a  lien  given  by  statute  on  "  prop- 
erty "  of  a  depositary  covers  choses  in  ac- 
tion) ;  State  V.  Foster,  5  Wyo.  199,  38  Pac. 
926,  63  Am.  St.  Rep.  47,  29  L.  R.  A.  226 
(holding  that  since  a  state  or  county  treas- 
urer is  merely  a  custodian  or  trustee  of  pub- 
lie  moneys  coming  into  his  hands,  if  he  de- 
posits such  funds  with  one  who  knows  their 
trust  character  and  who  afterward  becomes 
insolvent,  the  state  or  county  may  sue  to 
impress  a  trust  on  the  insolvent  estate). 
However,  the  state  cannot  bring  an  action 
against  an  assignee  of  a  county  depositor  to 
claim  a  preference  under  the  Missouri  act 
of  Feb.  11,  1881,  providing  that  debts  due 
the  state  from  an  insolvent  shall  be  pre- 
ferred, since  the  funds  being  county  funds 
the  debt  of  the  depositor  is  to  the  county 
and  not  to  the  state.  State  v.  Rubey,  77  Mo. 
610. 

18.  State  V.  Brobston,  94  Ga.  95,  21  S.  E. 
146,  47  Am.  St.  Rep.  138. 

19.  Actions  against  depositary  of  county 
funds  see  Counties,  11  Cye.  514. 

20.  See  swpra,  IV,  B,  2. 

21.  State  V.  Wilson,  77  Mo.  633;  State  V. 
Rubey,  77  Mo.  610. 

Liability  on  depositing  officer's  bond. — The 
liability  of  a  depositary  for  loss  of  the  fund 
cannot  be  enforced  in  an  action  on  the  de- 
positing officer's  bond,  on  which  the  depositary 


is  surety,  where  that  officer  and  hence  his 
sureties  as  such  are  not  liable  for  the  loss. 
Roberts  v.  Laramie  County,  8  Wyo.  177,  56 
Pac.  915. 

Garnishment  of  fund  by  state  see  infra, 
note  42. 

22.  State  v.  Kein,  8  Nebr.  63,  holding  that 
as  an  unauthorized  deposit  is  not  binding  on 
the  state,  it  does  not  found  a  cause  of  action 
in  favor  of  the  state^  and  the  state  must 
have  recourse  to  the  depositing  officer's  bond. 
See,  however,  Mcintosh  v.  Johnson,  51  ISTebr. 
33,  70  N.  W.  522;  Marx  Parker,  9  Wash. 
473,  37  Pac.  675,  43  Am.  St.  Rep.  849,  in 
both  of  which  cases  this  decision  is  criticized. 
A  contrary  rule  is  now  in  force  by  statute  in 
Nebraska.  Comp.  St.  c.  8,  §§  4,  5;  Mcintosh 
V.  Johnson,  51  Nebr.  33,  70  N.  W.  522. 

23.  State  v.  Wilson,  77  Mo.  633;  State  r. 
Rubey,  77  Mo.  610. 

24.  Mcintosh  v.  Johnson,  51  Nebr.  33,  70 
N.  W.  522;  People  v.  Sheppard,  37  N.  Y. 
App.  Div.  119,  55  N.  Y.  Suppl.  1130. 

25.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  75  Minn.  489,  78  N.  W.  113;  Board  of 
Courthouse  Com'rs,  etc.  v.  Irish- American 
Bank,  68  Minn.  470,  71  N.  W.  674. 

Demand  on  receiver. —  Where  a  bank  is  in 
the  hands  of  a  receiver,  a  demand  for  pay- 
ment of  a  deposit  due  by  the  bank  is  prop- 
erly made  by  drawing  a  check  on  the  bank 
and  demanding  payment  thereof  of  the  re- 
ceiver. Wylie  v.  Commercial,  etc..  Bank,  63 
S.  C.  406,  41  S.  E.  504. 

Variance. —  It  is  not  ground  for  reversal 
that  the  complainant  alleged  a  demand  for 
the  fund  and  the  court  admitted  evidence 
of  facts  rendering  a  demand  unnecessary,  in 
the  absence  of  a  showing  of  prejudice.  St. 
Louis  County  v.  American  L.  &  T.  Co.,  75 
Minn.  489,  78  N.  W.  113. 

26.  Pleading  generally  see  Pleading. 
Variance  between  pleading  and  proof  see 

supra,  note  25. 

27.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  67  Minn.  112,  69  N.  W.  704,  where  a  re- 

[IV.  I,  1,  b.  (ii),  (a)] 


820    [13Cye.|  JJKI'OHIT A  Itl 

of  breaclies  of  tlio  Iwnd  in  terms  sufficient  to  apprise  defendant  of  wliat  is  relied 
on  as  a  breach.''^'* 

(b)  Bill  of  Particulars.  A  suit  on  a  depositary's  bond  is  not  in  tlie  nature 
of  a  suit  on  an  account  entitling  defendant  as  a  matter  of  riglit  to  a  bill  of 
particulars.^" 

(ill)  EvwENCE.^  Designation  as  depositary  may  be  proved  by  a  recital  of 
the  appointment  in  tlie  bond.^^  The  existence  and  amount  of  the  deposit  may 
be  shown  by  the  pass-book  issued  by  the  depositary.'''^  The  amount  due  may  be 
shown  by  the  record  of  a  decree  in  an  independent  suit.'"* 

c.  Summary  Remedy  on  Bond.  A,  summary  remedy  on  the  bond  of  the 
depositary  is  sometimes  given  by  statute.^ 

2,  To  Third  Persons  —  a.  In  General.  A  depositary  of  court  funds  is  in  all 
respects  exempt  from  the  process  of  the  litigants.**  Claims  against  the  funds 
must  be  made  in  tlie  court  which  ordered  the  deposit  to  be  made,'*^  and  in  the 
same  cause.^  Funds  deposited  by  a  city  in  a  bank  to  the  credit  of  holders  of  city 
bonds  cannot  be  sequestered  as  property  of  the  bondholders."^ 

b.  Garnishment  *°  and  Sequestration.*'  Funds  in  the  custody  of  a  depositary 
are  not  liable  to  garnishment  by  a  debtor  of  the  depositing  officer,  since  the  money 
is  that  of  the  government.*^  A  writ  of  sequestration  cannot  properly  issue 
against  a  depositary  of  city  funds  on  a  claim  against  the  city.'*^ 

J.  Liability  of  Government  For  Loss  of  Funds."  The  United  States  is 
not  liable  to  the  claimants  of  court  funds  which  have  been  deposited  with  a  duly 
designated  depositary  and  lost  through  its  failure.*'' 


cital  of  designation  in  the  bond  set  out  in  the 
complaint  was  held  not  sufficient  as  an  alle- 
gation of  designation. 

28.  Necessity  of  assigning  breach  of  bond 
in  general  see  Bonds,  5  Cyc.  826. 

29.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  75  Minn.  489,  78  N.  W.  113. 

The  proper  remedy  is  by  motion  to  make 
the  complaint  more  definite  and  certain.  St. 
Louis  County  v.  American  L.  &  T.  Co.,  75 
Minn.  489,  78  N.  W.  113;  Rochester  v.  Mc- 
Dowell, 12  N.  Y.  Suppl.  414. 

30.  Evidence  generally  see  Evidence. 
Parol  evidence  to  vary  contract  see  supra, 

note  12. 

31.  St.  Louis  County  v.  American  L.  &  T. 
Co.,  75  Minn.  489,  78  N.  W.  113. 

32.  Myers  f.  Kiowa  County,  60  Kan.  189, 
56  Pac.  11;  St.  Louis  County  v.  American 
L.  &  T.  Co.,  75  Minn.  489,  78  iST.  W.  113. 

33.  Wylie  v.  Commercial,  etc..  Bank,  63 
S.  C.  406,  41  S.  E.  504,  holding  that  a  de- 
cree finding  the  amount  due  in  a  suit  to 
which  all  the  .parties  to  the  action  on  the 
bond  were  before  the  court  is  res  judicata. 

34.  Seay  r.  Rome  Bank,  66  Ga.  609,  a 
ease  under  a  statute  authorizing  the  issu- 
ance of  an  execution  against  a  depositary  on 
its  bond  upon  default  without  suit. 

35.  Duty  as  to  paying  out  court  funds  see 
supra,  note  13. 

Set-off  and  priority  see  supra,  IV,  H,  4,  c. 

36.  Jones  v.  Merchants'  Nat.  Bank,  76  Fed. 
0»3,  22  C.  C.  A.  483,  .35  L.  R.  A.  698,  hold- 
ing that  a  l)ill  in  equity  by  a  litigant  will 
not  lie  to  recover  the  funds. 

37.  (Jrcgory  v.  Boston  Safe-Deposit,  etc., 
Co.,  173  Mass.  419,  .W  N.  E.  889  (holding 
that  wlicre  money  deposited  to  the  credit 
of  a  certain  cjiiiHe  in  a  federal  court  is  paid 
out  by  tlie  dc[)0Hitary  piirsiiarit  to  order,  the 
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depositary  cannot  be  charged  for  the  money 
in  a  suit  in  a  state  court  on  the  ground 
that  the  federal  court  had  no  jurisdiction 
to  make  the  order)  ;  Gregory  v.  Merchants' 
Nat.  Bank,  171  Mass.  67,  50  N.  E.  520. 

Remedy  of  claimant. —  Where  a  person  en- 
titled to  money  in  possession  of  a  deposi- 
tary of  court,  on  receiving  notice  that  it 
is  to  be  paid  out  to  another  on  an  order 
of  court,  calls  on  the  depositary  and  at- 
tempts to  secure  a  delay,  and  on  refusal 
fails  to  apply  for  an  order  staying  proceed- 
ings for  payment  of  the  money,  he  cannot 
recover  it  of  the  depositary  after  payment, 
although  he  commenced  his  action  before 
payment.  Swart  v.  Central  Trust  Co.,  4 
Silv.  Supreme  (N.  Y.)  387,  7  N.  Y.  Suppl. 
558. 

38.  Gregory  v.  Boston  Safe-Deposit,  etc., 
Co.,  36  Fed.  408  [modified  in  144  U.  S.  665, 
12  S.  Ct.  783,  36  L.  ed.  585]. 

39.  Southern  Bank  v.  Louisiana  Nat.  Bank, 
28  La.  Ann.  97. 

40.  Garnishment  generally  see  Garnish- 
ment. 

41.  Sequestration  generally  see  Seques- 
tration. 

42.  Marx  v.  Parker,  9  Wash.  473,  37  Pac. 
675,  43  Am.  St.  Rep.  849.  It  is  otherwise 
where  the  deposit  was  illegally  made. 
South  Bend  First  Nat.  Bank  r.  Gandy,  11 
Nebr.  431,  9  N.  W.  566.  And  it  seems  that 
the  state  may  garnish  funds  deposited  by 
the  county  treasurer,  if  it  is  entitled  to 
them.    State  v.  Rubey  77  Mo.  610. 

43.  Southern  Bank  V.  Louisiana  Nat.  Bank, 
28  Iva,.  Ann.  97. 

44.  Liability  of  county  officers  for  loss  of 
funds  sec  COUNTIES,  11  Cyc.  447. 

45.  Coudert  v.  U.  S.,  175  U.  S.  178,  20 
S.  Ct.  56,  44  L.  ed.  122  [alJirming  73  Fed. 
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Deposit  company,  a  company  whose  business  is  the  safe-keeping  of  secu- 
rities or  other  valuables  deposited  in  boxes  or  safes  in  its  building  which  are  leased 
to  the  depositors.^    (See,  generally,  Warehousemen.) 

DEPOSITED.2  Intrusted.^ 

DEPOSITES.    Money  received  by  the  banks  as  such.* 


505,  19  G.  C.  A.  543]  ;  Branch  i\  U.  S., 
100  U.  S.  ©73,  25  L.  ed.  759  [affirming  12,  Ct. 
CI.  281]. 

1.  Black  L.  Diet. 

2.  Not  synonymous  with  "filed." — Where 
a  statute  provided  a  punishment  against 
"A  person  who  willfully  .  .  .  mutilates,  de- 
stroys, ...  a  record,  .  .  .  paper,  document 
or  other  thing  filed  or  deposited  in  a  public 
office,"  etc.,  Herrick,  J.,  said:  "The  words 
'  filed '  and  '  deposited '  are  evidently  not 
used  as  synonymous  or  as  the  equivalents 
of  each  other,  but  as  words  having  a  dif- 
ferent signification."  And,  after  defining 
the  word  "  filed "  as  placed  on  file,  with 
the  idea  of  permanent  preservation,  the 
judge  proceeded :  "  Deposit  does  not  carry 
with  it  the  same  meaning:  it  may  or  may 
not  mean  a  permanent  disposition  of  the 


thing  placed  or  deposited.  ...  It  may  mean 
a  mere  temporary  disposition  or  placing  of 
the  thing.  And  the  words  of  the  statute 
being  coupled  together,  or  rather  disjoined 
by  the  conjunction  '  or,'  the  same  meaning 
is  not  to  be  given  to  each,  but  that  mean- 
ing or  signification  which  distinguishes  it 
from  the  other,  and  thus  each  word  given 
full  force  and  eflPect."  People  v.  Peck,  67 
Hun  (N.  Y.)  560,  569,  570,  22  N.  Y.  Suppl. 
576  [citing  Bouvier  L.  Diet. ;  Century  Diet. ; 
Rapalje  &  L.  L.  Diet.;  Worcester  Diet.] 

3.  Walster  v.  U.  S.,  42  Fed.  891,  895. 

"  The  words  '  intrusted  or  deposited '  im- 
ply, in  their  ordinary  signification,  some- 
thing more  than  mere  possession."  Staniels 
V.  Eavmond,  4  Ctish.  (Mass.)  314,  316. 

4.  Lloyd  V.  West  Branch  Bank,  15  Pa.  St. 
172,  175,  53  Am.  Dec.  581. 
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6.  Identification  of  Cause,  Uin 

a.  In  General,  94.') 

b.  efficiency,  'M(i 

7.  Nature  or  Character  of  A  ction,  946 

8.  Time  and  Place  of  using,  940 

9.  Cause  or  Reason  For  Taking,  947 

10.  On  Whose  Behalf  Taken,  948 

11.  Authority  and  Qualification  of  Officer,  948 

a.  In  General,  948 

b.  Interest  or  Bias,  948 

c.  Qualification  hy  Oath,  949 

12.  Notice  to  Adverse  I* arty,  949 

13.  Time  and  Place  of  Taking,  950 

a.  Necessity,  950 

b.  Sufficiency,  950 

c.  Adyournments,  951 

14.  Presence  of  Party  or  Counsel,  951 
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16.  Employment  of  Interpreter,  953 

17.  Reduction  to  Writing,  952 

18.  Reading  to  Witness,  953 

19.  Signing  hy  Witness,  953 

20.  Administration  of  Oath  to  Wit/ness,  954 

a.  Necessity,  954 

b.  Sufficiency,  954 

c.  By  Whom  Administered,  955 

d.  Time  of  AdmAnistration, 

21.  Cautioning  Wit?iess,  956 

22.  Compliance  With  Commission  or  Notice,  956 

23.  Signature,  Seal,  and  Authentication,  956 

a.  Signature,  956 

b.  /6^e»Z,  957 

(i)  Necessity,  957 
(ii)  Sufficiency,  957 

D.  Authority  of  Commissioner  or  Officer,  957 

1.  Necessity  of  Proof,  957 

2.  Sufficiency  of  Proof,  958 

a.  Certificate,  Signature,  or  Seal,  958 

b.  Certificate  of  Other  Oficer,  958 

E.  Inclosing  and  Sealing,  959 

1.  In  General,  959 

2.  Attaching  Papers  Returned,  959 

F.  Indorsement  and  Superscription,  959 

1.  General,  959 

2.  7*^Ze  o/"  Cause  —  Names  of  Parties,  960 

3.  Names  of  Witnesses,  960 

4.  Name  of  Officer,  960 

5.  Address  or  Pirectio7i,  960 

G.  Exhibits,  961 

II.  Transmission  or  Delivery,  901 

1.  /;?/  General,  961 

2.  Personal  Delivery,  963 

a.  /i//  Officer,  963 
1).  />//  Party,  963 

c.  /i//  Special  Messenger,  962 

3.  Maiiirig,  903 

a.  /y/-  General,  903 
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b.  Proof  of,  962 

c.  Presu7nptions,  963 
I.  Filing  or  Recording,  963 

1.  Necessity,  963 

2.  Time  of  964 

3.  Indorsement  or  File  -Marh,  965 

4.  Notice  of  965 

5.  Withdrawal  From  Files,  966 

XIX.  PROCEEDINGS  AFTER  RETURN,  966 

A.  Opening,  966 

1.  Who  May  Open,  966 

2.  Opening  Out  of  Cotirt,  967 

3.  Notice  of  Opening,  967 

4.  Necessity  of  Order,  967 

5.  (j/"  Opening,  967 

6.  Certificate  of  Opening,  967 

B.  Publication,  967 

1.  IFAai!  Constitutes,  967 

2.  Exhihition  to  Adverse  Party,  967 

3.  Obtained,  968 

4.  Enlargement,  968 

5.  Proof  After,  969 

C.  Amendment  and  Correction,  969 

1.  i?i  General,  969 

2.  TAe  Commission,  969 

3.  Correcting  or  Explaining  Testimony,  969 

a.  /?^  General,  969 

b.  Alterations  or  Additions,  970 

4.  Certificate  or  CajJtion,  970 

5.  7*me  o/"  Amendment,  971 

6.  Necessity  of  Order ^  971 

D.  Withdrawal,  971 

E.  Suppression ,  972 

1.  Groimds,  973 

2.  Motio7i  to  Suppress,  973 

a.  /n.  General,  973 

b.  T^me  of  Making,  973 

3.  Hearing  and  Determination,  974 

a.  7?i  General,  974 

b.  Discretion,  974 

c.  TAe  Order,  974 

d.  Objections  and.  Exceptions,  975 

4.  Effect  of  Suppression,  975 

F.  Petahing  or  Reexamination,  975 

1.  Right  to  Retake  or  Reexamine,  975 

2.  Grounds,  976 

3.  Application,  977 

a.  Necessity,  977 

b.  977 

c.  Requisites  and  Sufficiency,  977 

4.  Necessity  of  Order,  977 

5.  Procedtire  on  Retaking,  978 

6.  Right  to  Use  Original  Deposition,  978 

G.  Zos^  or  Destroyed  Depositions,  978 

1.  Substitution  of  Copy,  978 

2.  Preliminary  Proof,  979 
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XX.  USE  OF  DEPOSITIONS  AND  THEIR  ADMISSIBILITY  IN  EVIDENCE,  'm 

A.  Parties  Entitled  to  Use,  979 

B.  AdmissihiliPy ,  981 

1.  In  General,  981 

2.  Discretion  of  Court,  982 

3.  Contents  of  D&position,  983 

4.  Translation,  983 

5.  Part  of  Depositi^on,  983 

a.  Where  Whole  Is  Competent,  983 

(i)  In  General,  983 

(ii)  Right  of  Adversary  to  Use  Remainder,  984 

b.  Where  Part  Is  Incompetent,  985 

6.  Presumptions  and  Burden  of  Proof  ,  985 

7.  Grounds  of  Admissibility,  986 

a.  General,  986 

b.  (t/"  TF*Y«e5.S',  986 
(i)  In  General,  986 

(ii)  Deponent  Within  Jurisdiction  of  Court,  987 
(ill)  Dejjarture  After  Deposition  Taken,  988 

(iv)  Failure  to  Dejyart,  988 

(v)  Removal  Within  Reach  of  Process,  988 

(vi)  Showing  of  Absence,  989 

(a)  In  General,  989 

(b)  Attempt  to  Procure  Attendance,  990 

(c)  Sufficiency  of  Showing,  990 

c.  Disability  of  Witnesses,  991 

(i)  In  General,  991 
(ii)  Sufficiency  of  Showing,  992 

d.  Death  of  Witnesses  Pending  Action,  993 

e.  Death  of  Parties  to  Action,  993 

f.  Incompetency  of  Witness,  994 

(i)  In  General,  994 
(ii)  Change  in  Status  of  Witness,  995 
(ill)  Acquirement  of  Interest,  995 
(iv)  Change  in  law, 'd^Q 

8.  Irregularities  in  Taking  or  Return,  996 

9.  Stifficiency  of  Answers,  997 

a.  General,  997 

b.  Im.material  Questions,  998 

c.  Evasive  or  Incomplete  Afiswers,  998 

d.  Irresponsive  Answers,  999 

e.  Failure  to  Answer,  999 

f.  Failure  to  Produce  Documents,  1000 

10.  Amendment  of  Process,  1001 

11.  Amendment  of  Pleadings,  1001 

XXI.  ACTIONS  AND  PROCEEDINGS  IN  WHICH  USED,  1002 

A.  In  General,  1002 

B.  Use  on  New  Trial,  1003 

C.  Use  on  Appeal,  1003 

D.  Other  Actions  Between  Sam,e  Parties,  1004 

1.  In  General,  1004 

2.  Necessity  of  Order  or  Notice,  1007 

XXII.  OBJECTIONS,  1008 

A.  /ii.  (General,  1008 

B.  Who  May  Object,  1008 
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1.  In  General^  1008 

2.  Party  Taking^  1008 

C.  Time  to  Object,  1009 

1.  In  General,  1009 

2.  On  Appeal,  1010 

a.  In  General,  1010 

b.  Changing  Ohjections,  1011 

3.  Dependent  on  Nature  of  Objection,  1012 

a.  Formal  Defects  in  General,  1013 

b.  Ohjections  to  Interrogatories,  1013 

c.  Objections  to  Notice,  1013 

d.  Objections  to  Authority  of  Person  Taking,  1014 

e.  Objections  to  Competency  of  Witness,  1014 

f.  Objections  to  Irregidarities  in  Taking,  1016 

g.  Objections  to  Authentication,  Certificate,  or  Return,  1017 

h.  Objections  to  leading  Questions,  1017 

i.  Objections  to  Answers,  1018 
j.  Objections  to  Evidence,  1019 

4.  Failu7'e  to  Make  Timely  Objection,  1020 

D.  Sufficiency  and  Scope,  1020 

1.  In  General,  1020 

2.  _Par^  of  Deposition  Admissible,  1022 

3.  Questions  liaised  by  General  Objection,  1023 

E.  Necessity  For  Notice  of  Objection,  1033 
Y.  Renewal  of  Objections  at  Trial,  1034 

XXIII.  WAIVER  OF  Objections,  1035 

A.  In  General,  1025 

B.  Waiver  of  Notice,  1Q2<6 

XXIV.  Costs,  1028 

A.  In  General,  1028 

B.  Who  liable,  1029 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Adverse  Party  as  Witness,  see  Discovery  ;  Witnesses. 
Affidavits,  see  Affidavits. 

Attendance  of  Witness  in  General,  see  Witnesses. 
Deposition  : 

Appellate  Procedure  Relating  to,  see  Appeal  and  Ekkoe. 

Contradiction  of,  see  Witnesses. 

Corroboration  of,  see  Witnesses. 

Credibility  of,  see  Witnesses. 

Expense  of  Taking,  see  Costs. 

False,  see  Peejuet. 

Impeachment  of,  see  Witnesses. 

In  Admiralty,  see  Admiralty. 

In  Bankruptcy,  see  Bankeuptoy. 

In  Court  of  Claims,  see  Courts. 

In  Supplementary  Proceedings,  see  Exectttions. 

On  Preliminary  Examination,  see  Criminal  Law. 

Taken  by  Coroner,  see  Coeonees. 

Taking  as  Ground  For  Continuance,  see  Continuances  in  Civil  Cases  ; 

Continuances  in  Criminal  Cases. 
Used  by  Jury,  see  Trial. 
Used  in  Former  Trial,  see  Evidence. 
Used  in  Other  Action,  see  Evidence. 
Use  of  on  Trial,  see  Trial. 
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For  Matters  Relating  to  —  {continued) 
Discovery,  see  I)i8C0veky. 

Effect  of  Appearance  Generally,  see  Api-karances, 
Evidence  in  General,  see  Evidknce. 
Examination  of  Party  Before  Trial,  see  Discovery. 
Examination  of  Witness  at  Trial,  see  WrrNEssES. 
Ex  Parte  Statements  on  Oath,  see  Affidavits. 
Inspection  of  Document  Before  Trial,  see  Discovery. 
Interrogatoi'ies  to  Adverse  Party,  see  Discovery. 
Proof  After  Publication,  see  Equity. 
Proof  in  Chancery,  see  Equity. 
Witnesses  In  General,  see  Witnesses. 


I.  DEFINITION. 

A  deposition  is  the  testimony  of  a  witness  put  or  taken  down  in  writing  under 
oath  or  affirmation,  before  a  commissioner,  examiner,  or  other  judicial  officer,  in 
answer  to  interrogatories  oral  or  written.^ 


1.  3  Blackstone  Comm.  449;  Burrill  L. 
Diet.;  Tidcl  Pr.  810,  811. 

Other  definitions  are:  "  A  matter  related 
upon  oath."  Rex  v.  Cambridge  University, 
1  Str.  557,  564. 

"  Evidence  put  down  in  ^vriting  by  way  of 
answer  to  questions."  Reg.  v.  Hamilton,  2 
Can.  Cr.  Cas.  409,  12  Manitoba  354,  372. 

"  Testimony  of  a  witness  given  or  taken 
down  in  writing  under  oath  or  affirmation, 
before  a  commissioner,  examiner,  or  other 
judicial  officer,  in  answer  to  interrogatories 
and  cross-interrogatories,  and  usually  sub- 
scribed by  the  witness."  Aven  v.  Wilson.  61 
Ark.  287,  298,  32  S.  W.  1074  [citing  Weeks 
Dep.  3]. 

"  Testimony  of  a  witness,  reduced  to  writ- 
ing, in  due  form  of  law,  by  virtue  of  a  com- 
mission or  other  authority  of  a  competent 
tribunal,  or  according  to  the  provision  of 
some  statute  law,  to  be  used  on  the  trial  of 
some  question  of  fact  in  a  court  of  justice." 
Bouvier  L.  Diet,  [quoted  in  Indianapolis 
Water  Co.  v.  American  Straw-Board  Co.,  ©5 
Fed.  534,  535]. 

"Testimony  taken  out  of  court,  under  au- 
thority which  will  entitle  it  to  be  read,  as 
evidence,  in  court,  and  has  no  relation  to 
oral  testimony  taken  in  court,  or  before  a 
master."  Troy  Iron,  etc..  Factory  r.  Corn- 
ing, 24  Fed.  Cas.  No.  14,197,  7  Blatchf.  16 
[quoted  in  Indianapolis  Water  Co.  v.  Ameri- 
can Straw-Board  Co.,  65  Fed.  534,  535]. 

"  Testimony  that  is  deposited  or  laid  down 
in  writing."  Indianapolis  Water  Co.  v.  Ameri- 
can Straw-Board  Co.,  06  Fed.  534,  535. 

"  The  answer  of  the  witness  to  such  inter- 
rogations as  it  is  thought  expedient  to  put 
to  him,  to  estiiljlish  certain  facts  which  tlie 
plaiiitiir  alleges,  and  on  wtiicli  his  case  de- 
])(?nds."  Lawreiice,  J.,  in  Berkeley's  Case,  4 
Campb.  401,412. 

"  Written  declaration  mider  oath,  made 
upon  noti<;e  to  tiie  adverse;  i)arty  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-ex- 
amine; or  upon  written  interrogatories."  2 
S.  D.  Annot.  St.  (1901)    §  05 10. 
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"  Written  statements,  under  oath,  of  a  wit- 
ness in  a  judicial  proceeding."  Rapalje  & 
L.  L.  Diet. 

"  Written  testimony."  Indianapolis  Water 
Co.  V.  American  Straw-Board  Co.,  65  Fed.  534, 
535 ;  U.  S.  r.  Clark,  25  Fed.  Cas.  No.  14,804, 
1  Gall.  497. 

"  Written  testimony  of  a  witness  given  in 
the  course  of  a  judicial  proceeding."  State 
V.  Dayton,  23  N.  J.  L.  49,  54,  53  Am.  Dec. 
270. 

"  Written  testimony  of  a  witness  given  in 
the  courts  of  a  judicial  proceeding,  either  at 
law  or  in  equity."  The  Sallie  P.  Linderman. 
22  Fed.  557,  558.  And  see  Ferguson  v.  Dent, 
46  Fed.  88,  93. 

The  word  "  deposition "  may  be  used  in 
two  senses.  In  its  restricted  and  technical 
sense,  it  is  usually  limited  to  the  written 
testimony  of  a  witness  given  in  the  course 
of  a  judicial  proceeding,  at  law  or  in  equity. 
But  it  is  also  a  generic  expression,  which 
embraces  all  written  evidence  verified  by  oath, 
and  thus  includes  "  affidavits."  Baker  r. 
Magrath,  106  Ga.  419,  421,  32  S.  E.  370 
[citing  Anderson  L.  Diet.].  See  also  Stimp- 
son  V.  Brooks,  23  Fed.  Cas.  No.  13,454,  3 
Blatchf.  456.  "  In  common  parlance,  and  in 
some  clauses  of  the  statute,  [deposition]  is 
often  used  to  designate  the  document  con- 
taining the  interrogatories,  answers  and  cer- 
tificate of  the  magistrate;  while  in  other 
sections,  it  is  more  appropriately'  used  to 
designate  the  narrative  of  tlae  witness,  made 
under  the  sanction  of  an  oath,  and  reduced 
to  writing."  Fuller  i'.  Hodgdon,  25  Me.  243, 
247. 

A  paper  which  does  not  show  in  what  cause 
it  was  taken,  whether  with  or  without  notice, 
or  who  was  present  examining  or  cross-ex- 
amining, and  which  wavs  not  filed,  is  not  a 
deposition.    Mincke  v.  Skinner,  44  Mo,  92. 

A  statement  of  facts  in  writing,  without 
date  or  venue,  ])\iri)orting  to  have  been  signed 
by  a  witness,  but  giving  neither  age  nor 
residence  of  such  witness,  which  statement  is 
not  shown  to  have  been  made  under  oath, 
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II.  RIGHT  TO  TAKE. 
A.  Dependent  on  Jupisdiction — l.  In  General.    Unless  where  the  right  is 
inherent,  as  in  equity  in  certain  cases,^  there  is  no  authority  to  cause  depositions 
to  be  taken  except  in  those  cases  wliere  tlie  right  is  conferred  by  statute,  and  the 
court  or  judge  to  which  application  is  made  is  vested  with  jurisdiction  to  grant  it  ;^ 


nor  tlie  oath  waived,  nor  to  have  been  taken 
on  notice  or  in  the  presence  of  parties,  nor 
before  any  official  authorized  to  administer 
oaths,  and  which  is  not  accompanied  by  a 
certificate  of  a  competent  official,  from  which 
compliance  with  any  of  the  requisites  for  the 
taking  of  depositions  in  judicial  proceedings 
can  be  inferred,  is  not  a  deposition,  although 
so  labeled  and  filed  in  a  pending  suit. 
Lutcher  v.  U.  S.,  72  Fed.  968,  19  C.  C.  A. 
259. 

Bastardy  proceedings. —  Under  the  English 
statute  (7  &  8  Vict.  c.  101,  §  2)  respecting 
bastardy  proceedings,  and  requiring  the 
mother  to  make  a  deposition,  etc.,  evidence 
taken  down  in  writing.  Reg.  i\  Fletcher, 
L.  R.  1  C.  C.  320,  11  Cox  C.  C.  .558,  40  L.  J. 
M.  C.  123,  24  L.  T.  Rep.  N.  S.  742,  19  Wkly. 
Rep.  781. 

Coroner's  inquest. —  An  entry  indorsed  on 
an  inquisition  taken  by  a  coroner,  purporting 
to  be  the  examination  of  witnesses,  without  a 
jurat  or  certificate  of  the  coroner  that  the 
witnesses  testified  on  oath,  or  a  showing  that 
it  is  the  handwriting  of  the  officer  or  was 
taken  by  his  direction,  or  that  the  witnesses 
were  in  fact  sworn  and  that  their  testimony 
is  truly  stated,  is  insufficient  under  the  stat- 
ute.   People  V.  White,  22  Wend.  (N.  Y.)  167. 

In  criminal  procedure  testimony  taken  on 
a  preliminary  hearing,  and  reduced  to  writ- 
ing by  the  committing  magistrate.  Cyclo- 
pedic L.  Diet.  "  Depositions,"  in  Cal.  Pen. 
Code,  §  871,  requiring  the  magistrate  pre- 
siding at  the  preliminary  examination  of  a 
person  charged  with  crime,  to  indorse  the  dis- 
charge of  the  prisoner  upon  the  depositions 
taken  includes  the  testimony  taken  on  the 
presentation  of  the  complaint  before  issue  of 
the  v/arrant,  as  well  as  the  testimony  taken 
on  the  examination  of  the  accused.  Mattingly 
V.  Nichols,  133  Cal.  332,  65  Pac.  748.  Evi- 
dence taken  on  the  examination  of  the  ac- 
cused for  the  benefit  of  the  state  is  not  a 
deposition  which  is  required  to  be  taken  with 
prescribed  statutory  formalities.  Kerry  v. 
State,  17  Tex.  App.  178,  50  Am.  Rep.  122. 

Notes  of  testimony  taken  at  a  former  trial 
of  the  same  suit,  where  there  was  an  oppor- 
tunity to  cross-examine,  are  substantially  a 
deposition.  Zell  v.  Benjamin,  1  Walk.  (Pa.) 
113.  But  notes  of  testimony  taken  before  an 
auditor  without  further  proof  will  not  an- 
swer the  definition  of  a  deposition.  Matthew- 
son  V.  Wilson,  7  Wkly.  Notes  Cas.  (Pa.)  29. 
And  the  notes  of  testimony  taken  down  by 
the  shorthand  reporter  in  the  presence  of 
the  court  at  the  time  of  the  granting  of  the 
continuance,  but  not  read  over  to  the  wit- 
nesses or  corrected  or  signed  by  them,  nor 
cei-tified  by  the  reporter  or  by  any  other  per- 
son, are  lacking  in  the  essential  elements  of 
[53] 


a  deposition.  Thomas  y.  Black,  84  Cal.  221, 
23  Pac.  1037. 

The  distinction  between  an  afSdavit  and  a 
deposition  is  that  the  former  is  cx  parte  and 
voluntary,  and  the  latter  is  made  after  notice 
and  is  compulsory.  Crenshaw  f.  Miller,  111 
Fed.  450.  A  deposition  differs  from  an  af- 
fidavit, in  that  the  opposite  party  has  an 
opportunity  to  cross-examine  the  witness  who 
makes  the  former.  Woods  r.  State,  134  Ind. 
3-5,  33  N.  E.  901.  "A  deposition  is  evidence 
given  by  a  witness  under  interrogatories, 
oral  or  written,  and  usually  written  down  by 
an  official  person;  while  an  affidavit  is  the 
mere  volimtary  act  of  the  party  making  the 
oath,  and  may  be,  and  generally  is,  taken 
M'ithout  the  cognizance  of  the  one  against 
whom  it  is  to  be  used."  Stimpson  v.  Brooks, 
23  Fed.  Cas.  No.  13,454,  3  Blatchf.  456. 
"  Deposition  "  in  Cal.  Pen.  Code,  §  129,  mak- 
ing the  offense  of  perjury  complete  when  a 
deposition  is  delivered  with  the  intent  that 
it  be  uttered  or  published  includes  an  af- 
fidavit. People  V.  Robles,  117  Cal.  681,  49 
Pac.  1042.  See  also  Affidavits,  2  Cyc.  4 
note  3. 

"There  is  an  obvious  distinction  between 
an  oath  and  a  deposition.  .  .  .  the  ordinary 
and  usual  meaning  of  the  word  '  deposition  ' 
is  confined  to  written  testimony  at  least  in 
legal  proceedings."  U.  S.  v.  Clark,  25  Fed. 
Cas.  No.  14,804,  1  Gall.  497. 

The  testimony  of  each  witness  taken  sepa- 
rately is  a  deposition  within  a  statute  au- 
thorizing the  collection  of  a  prescribed  fee 
for  the  deposition  of  each  witness  taken,  etc. 
Broyles  v.  Buck,  37  Fed.  137. 

2.  See  infra,  II,  A,  2. 

3.  Alabama. —  iBroAvn  v.  Turner,  15  Ala. 
832. 

Kentucky. —  Kaelin  r.  Com.,  84  Ky.  354, 
1  S.  W.  594,  8  Ky.  L.  Rep.  293. 

Louisiana. — •  State  v.  Fulford,  33  La.  Ann. 
679. 

Massachusetts. — Frye  v.  Barker,  2  Pick.  65. 

Mississippi. —  American  Express  Co.  v. 
Bradford,  (1903)  33  So.  843;  Ragan  v.  Car- 
gill,  24  Miss.  540. 

New  Hampshire. — -  Russell  v.  Fabyan,  35 
N.  H.  159. 

New  York. — Paddock  v.  Kirkham,  102  N.  Y. 
597,  8  N.  E.  214;  In  re  Attorney,  83  N.  Y. 
164;  McColl  v.  Sun  Mut.  Ins.  Co.,  50  N.  Y. 
332  [affirming  34  N.  Y.  Super.  Ct.  310]; 
Erwin  v.  Voorhees,  26  Barb.  127 ;  Crane  r. 
Evans,  12  N.  Y.  Civ.  Proc.  445 ;  People  r. 
Haight,  13  Abb.  N.  Cas.  197;  Dwinelle  r. 
Howland,  1  Abb.  Pr.  87 ;  In  re  Whitney.  4 
Hill  533;  Wood  v.  Howard  Ins.  Co.,  18  Wend. 
646;  Bro\vn  v.  Southworth,  9  Paige  3-51. 

Pennsylvania. —  McCullough's  Estate,  20 
Wkly.  Notes  Cas.  451. 
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and  the  |)ower  should  never  be  exercised  unless  the  authority  is  clear  ajid  not 
presuinijtive.'' 

2.  Equity  Jurisdiction.  The  court  of  chancery  from  an  early  day  exercised 
the  power  to  ])rocure  testimony  Ijy  deposition  and  to  issue  commissions  for  that 
purpose.  Tliis  power  is  inherent  in  courts  of  equity,  and  except  so  far  as  tljeir 
authority  in  this  respect  has  been  abrogated  or  curtailed  by  statutory  regulation, 
it  is  independent  thereof.''' 

3.  Early  Practice  at  Law.  Formerly  the  common-law  courts  had  no  power  to 
procure  testimony  by  deposition,  but  litigants  thei-ein  were  obliged  to  j-esort  to 
chancery,"  or  to  procure  the  consent  of  the  adverse  party  —  the  court  lending  its 


South  Carolina. —  Ivy  v.  Clawson,  14  S.  C. 
267;  Stone  v.  Jones,  4  McCord  254;  Englisli 
V.  English,  2  McCord  238. 

Wa,shington. —  State  v.  Hunter,  18  Wash. 
670,  52  Pac.  247 ;  State  v.  Humason,  5  Wash. 
499,  32  Pac.  111. 

Wisco7isin. —  Brand  v.  Butler,  30'  Wis.  681. 

United  States. —  U.  S.  v.  Horn  Hing,  48 
Fed.  635. 

England.— In  re  Shaw,  [1892]  1  Q.  B.  91, 
61  L.  J.  Q.  B.  141 ;  Francisco  v.  Gilmore,  1 
B.  &  P.  177;  Cox  v.  Leech,  1  C.  B.  N.  S.  617, 
3  Jur.  N.  S.  442,  26  L.  J.  C.  P.  125,  5  Wkly. 
Rep.  199,  87  E.  C.  L.  617;  Atty.-Gen.  r. 
Bovet,  3  D.  &  L.  492,  15  L.  J.  Exch.  155.  15 
M.  &  W.  60.  bee  Reg.  v.  Wood,  9  Dowl.  P.  C. 
310,  10  L.  J.  Exch.  168,  7  M.  &  W.  571; 
Tidd  Pr.  741. 

Canada. —  Seymour  v.  Doull,  23  Nova  Sco- 
tia 364. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  8 
et  seq. 

Effect  of  subsequent  legislation. — A  deposi- 
tion taken  without  the  authority  of  statute 
is  not  validated  by  a  subsequent  statute  per- 
mitting the  taking  of  a  deposition  under  like 
circumstances.  Brand  v.  Butler,  30  Wis.  681, 
where  the  subsequent  statute  placed  parties 
on  the  same  plane  as  witnesses. 

U.  S.  Rev.  St.  (1878)  §  866  [U.  S.  Comp. 
St.  (1901)  p.  063],  authorizing  the  issue  of 
a  dedimus  by  any  of  the  courts  of  the  United 
States  "  in  any  case  where  it  is  necessary  in 
order  to  prevent  a  failure  or  delay  of  jus- 
tice," applies  only  to  cases  of  which  those 
courts  have  jurisdiction.  U.  S.  v.  Horn  Hing, 
48  Fed.  635.' 

4.  Something  more  than  a  mere  presump- 
tion of  authority  is  required.  U.  S.  c.  Horn 
Hing,  48  Fed.  635. 

5.  Una  r.  Dodd,  38  N.  J.  Eq.  460;  Brown 
V.  Southworth,  9  Paige  (N.  Y.)  361. 

Origin  of  the  power. —  This  power  is  said 
to  have  been  borrowed  from  the  civil  law  and 
to  have  constituted  a  part  of  the  original 
jurisdiction  of  the  chancery  court.  It  is  also 
Hiiid  that  it  is  a  power  inherent  in  all  courts 
of  justice,  for  "by  the  law  of  nations,  courts 
of  justice  of  dilTerent  coimtries  are  bound, 
mutually,  to  aid  and  assist  each  other  in  the 
furtherance  of  justice."  Una  «.  Dodd,  38 
N.  .].  Va\.  460,  '4(i3  [eHinq  Daniell  Ch.  Pr. 
9.32;  1  Grecnleaf  Kv.  §  3201.  In  Una  r.  Dodd, 
38  N.  J.  E(|.  4(;o,  AW),  the  vice-cliiuiccllor, 
after  the  consideration  of  several  English  au- 
thorities, said  that  the  court  of  chancery 
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"  independent  of  any  authority  conferred  by 
statute,  has  power,  in  every  cause  and  pro- 
ceeding pending  before  it,  where  it  is  neces- 
sary in  order  to  ascertain  the  truth  of  the 
matters  in  di.s^tute,  to  have  the  evidence  of 
witnesses  residing  in  other  jurisdictions,  to 
take  their  evidence." 

Coordinate  jurisdiction. —  The  chancellor 
has  power  in  all  eases  to  grant  a  commission 
for  the  examination  of  absent  witnesses,  not- 
withstanding the  register  and  clerk  have  like 
power  in  certain  cases.  Clark  f.  Bundx,  6 
Paige  (N.  Y.)  432. 

Statutory  change. —  A  statute  permitting 
the  court  to  try  suits  in  equity  in  the  same 
manner  as  actions  at  law  are  tried  without 
a  jury,  but  authorizing  a  reference  of  such 
suits,  leaves  no  provision  for  taking  the  de- 
position of  a  witness,  even  de  bene  esse,  un- 
less a  reference  is  made  to  find  the  facts  or 
facts  and  law.  Marks  r.  Crow,  14  Oreg.  382, 
Y3  Pac  55. 

6.  Una  V.  Dodd,  38  N.  J.  Eq.  460;  Macau- 
lay  V.  Shackell,  1  Bligh  N.  S.  96,  4  Eng. 
Reprint  809;  Bridges  v.  Fisher,  1  Bing.  N. 
Oas.  510,  1  Hodges  36.  4  L.  J.  C.  P.  117,  1 
Scott  485,  27  E.  C.  L.  742;  Nicol  r.  Verelst, 
4  Bro.  P.  C.  416,  2  Eng.  Reprint  282:  Devis 
r.  Turnbull,  C  Madd.  232;  Angell  v.  Angell, 
1  Sim.  &  St.  83,  24  Rev.  Rep.  149,  1  Eng. 
Ch.  83 ;  1  Chitty  PL  276  and  note. 

In  England  a  comn-\on-law  court  had  no 
general  power  to  issue  a  commission  rmtil  1 
Wm.  IV,  c.  22.  Dwinelle  r.  Rowland,  1  Abb. 
Pr.  (N.  Y.)  87. 

In  New  Hampshire  the  courts  of  law  for 
an  unknown  period  exerci.sed  the  power  of 
issuing  commissions  abroad,  although  the 
source  of  their  jurisdiction  in  this  respect 
does  not  satisfactorilv  appear.  Russell  v. 
Fabyan,  35  N.  H.  159'. 

Concurrent  jurisdiction. —  Where  a  court 
sitting  as  a  court  of  law  has  full  power  to 
griDit  a  commission  to  take  testimony,  it  is 
both  unnecessary  and  improper  to  apply  to 
the  cquitv  side.  Peters  V.  Provost,  19  Fed. 
Cas.  No.  '11,032,  1  Paine  04. 

Special  commissions. —  A  motion  for  a  spe- 
cial conunission  to  take  the  testimony  of  a 
witness  unable  to  attend  court,  on  the  ground 
that  he  has  refused  to  give  his  testimony 
before  a  justice,  and  the  remedy  by  attach- 
ment and  fine  or  by  a  suit  at  law  is  inade- 
quat<\  will  be  refused  as  an  unusual  exeicise 
of  the  powers  of  the  court;  there  being  no 
doubt  of  the  power  of  the  court  as  a  court  of 
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aid  to  procure  unwilling  suitors  to  consent  by  adjourning  the  trial  or  refusing  to 
render  judgment.. ' 

4.  Statutory  Authority  —  a.  Power  of  Legislature  to  Confer.     It  is  within 

the  powers  of  a  legislature  to  confer  authority  on  particular  courts  to  prescribe 
the  forms  and  modes  of  obtaining  evidence  ^  and  to  authorize  the  use  of  dejDosi- 
tiuns  by  the  accused  in  criminal  cases  ; "  but  there  is  no  power  to  authoi'ize  the  tak- 
ing and  use  of  depositions  by  the  prosecution,  where  the  accused  is  entitled  to  meet 
his  accuser  face  to  face  and  to  be  confronted  with  the  witnesses  against  him.^" 

b.  Statutory  Changes.  Unless  so  expressly  provided,  statutes  enlai'ging  or 
diminishing  the  grounds  for  which  depositions  may  be  taken,  or  changing  the 
mode  in  which  they  may  be  procured  or  the  manner  of  taking  them,  are  inappli- 
cable to  cases  instituted  before  their  enactmeut,^^  and  a  statute  applicable  to  existing 
ca.ses  only  Avill  not  extend  to  cases  subsequently  arising.^''^  Neither  is  a  deposition 
taken  under  one  mode  invalidated  by  a  subsequent  statute  prescribing  a  different 
mode,^^  nor  existing  provisions  respecting  the  perpetuation  of  testimony  affected 
by  a  statute  abolishing  disco vei'y.-^'* 

c.  Statutes  Applicable.  Where  depositions  are  permitted  to  be  taken  under 
different  statutory  provisions  prescribing  different  modes  of  taking  testimony 
under  particular  circumstances,  the  party  seeking  the  testimony  must  resort  to  the 
pai-ticalar  mode  prescribed  and  applicable  to  the  conditions  existing  in  the  case 
presented,  and  cannot  proceed  under  the  other  provisions. 


equity  to  cause  the  deposition  to  be  taken  tZe 
hene  esse,  on  a  bill  for  that  purpose.  Russell 
V.  Fabyan,  35  N.  H.  159. 

7.  Araory  r.  Fellowes,  5  Mass.  219;  Ragan 
r.  Cargill,  24  Miss.  540;  Dwinelle  v.  Howland, 
1  Abb.  Pr.  (N.  Y.)  87;  Vanriper  v.  Van- 
riper,  3  Lane.  Bar  (Pa.)  155. 

According  to  the  principles  of  the  common 
law  a  i^arty  had  the  right  to  insist  on  the 
T/resence  of  witnesses  in  court,  that  he  might 
cross-examine  them  in  the  presence  of  the 
jury,  and  by  the  original  practice  in  the  com- 
mon-law courts  depositions  de  bene  esse  could 
be  taken  only  by  consent  of  the  parties.  Bui 
as  great  practical  inconvenience  frequently 
resulted  from  a  rigid  adherence  to  these  rules, 
the  court  miiformly  exercised  every  legiti- 
mate power  it  possessed  to  induce  parties  to 
consent,  by  putting  ofi'  the  trial  at  the  in- 
stance of  defendant,  if  plaintiff  would  not 
give  consent,  and  if  defendant  refused,  by 
declining  to  render  judgment,  as  in  case  of 
nonsuit.    Ragan  v.  Cargill,  24  Miss.  540. 

8.  U.  S.  Rev.  St.  ( 1878 )  §  862  [U.  S. 
Comp.  St.  (1901)  p.  661]  empowering  the 
supreme  court  of  the  United  States  to  pre- 
scribe the  forms  and  modes  of  taking  and 
obtaining  evidence  is  valid  and  constitutional. 
White  V.  Toledo,  etc.,  R.  Co.,  79  Fed.  133,  24 
C.  C.  A.  467. 

Canada. —  The  parliament  of  the  Dominion 
of  Canada  has  power  to  provide  for  the  tak- 
ing of  evidence  of  persons  residing  within 
the  province  of  Ontario  for  use  in  foreign 
tribunals.    Re  Wetherell,  4  Ont.  713. 

9.  The  legislature  may  allow  a  defendant 
in  a  criminal  case  to  take  and  use  the  depo- 
sitions of  witnesses  in  his  behalf,  and  to 
specify  the  circumstances  under  which  and 
how  they  may  be  taken.  Kaelin  v.  Com.,  84 
Ky.  354,  1  S.  W.  594,  8  Kv.  L.  Rep.  293. 

10.  Kaelin  v.  Com.,  84  Ky.  354,  1  S.  W. 


594,  8  Ky.  L.  Rep.  293.  See  also  Criminal 
Law,  12  '^Cyc.  544. 

Requiring  accused  to  permit  state  to 
take  depositions. —  A  statute  permitting  one 
charged  witli  a  crime  to  take  testimony  in 
foreign  jurisdictions  by  deposition  is  not  un- 
constitutional because  requiring  defendant  to 
enter  of  record  a  consent  that  the  prosecu- 
tion may  also  taken  depositions  without  the 
state.    Butler  r.  State,  97  Ind.  378. 

11.  Va.  Acts  (1849),  p.  666,  §  34,  which 
provided  a  new  and  simpler  method  of  taking 
depositions,  did  not  relax  the  requirements 
of  the  law  which  it  superseded  as  to  cases 
commenced  before  its  enactment.  Smith  v. 
Grosjean,  1  Patt.  &  H.  (Va.)  109. 

12.  Statutes  relative  to  supplying  the  titles 
to  lands  to  which  the  deeds  "  have  been " 
lost  or  defaced  do  not  authorize  the  perpetua- 
tion of  testimony  relating  to  a  deed  lost  since 
the  passage  of  those  acts.  Matter  of  Koocka- 
ge\',  6  Phila.  (Pa.)  46. 

13.  A  deposition  taken  ex  parte  under  a 
statute  permitting  such  practice  is  not  in- 
validated by  a  subsequent  statute  requiring 
depositions  to  be  taken  on  notice.  Armstron!T 
V.  Griswold,  28  Vt.  376. 

Change  before  completion  of  deposition. — 
An  act  providing  that  no  new  law  shall  be 
construed  to  repeal  a  former  law  as  to  any 
act  done  or  any  right  accrued,  etc.,  under  the 
former  law,  or  in  any  way  whatever  to  affect 
any  act  so  done,  or  any  right  accrued  or 
claimed,  arising  before  the  new  law  takes 
effect,  etc.,  will  give  no  right  to  use  a  depo- 
sition, the  taking  of  which  was  commenced 
before  but  completed  after  the  passage  of  an 
act  inhibiting  the  use  of  such  depositions. 
Crawford  v.  Halstead,  20  Gratt.  (Va.)  211. 

14.  Lang  v.  Brown,  6  Hun  (N.  Y.)  256. 

15.  Glover  r.  Millings,  2  Stew.  &  P.  (Ala.) 
28 ;   North  American  Transp.,  etc.,   Co.  v. 
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B.  Perpetuation  of  Testimony —  l.  in  General.  Depofiitions  may  be  taken 
to  perpetuate  testimony  wliei'e  no  action  lias  been  hi'oiiglit,  and  it  in  8ouj/|it  to  secure 
the  evidence  of  some  right  or  interest  which  may  he  endangered  or  lost  if  the 
testimony  on  which  it  depends  is  not  preserved.'"    The  right  does  not  depend  on 


Howells,  121  Fed.  694,  58  C.  C.  A.  442;  The 
Alexandra,  104  Fed.  904;  Bird  v.  Halsy,  87 
Fed.  671;  Turner  v.  Shackman,  27  Fed.  18.3; 
Cortes  Co.  v.  Tannhauser,  18  Fed.  667,  21 
Blatclif.  552;  Jones  v.  Oregon  Cent.  R.  Co., 
1.3  Fed.  Cas.  No.  7,480,  3  Sawy.  523. 

Appeal  from  justice. —  Depositions  in  an  ac- 
tion pending  in  the  county  court  on  appeal 
from  a  justice  should  be  taken  under  the 
statute  relative  to  the  taking  of  depositions 
in  cases  brought  in  the  county  court,  and 
not  under  the  statute  as  to  depositions  in 
actions  pending  before  a  justice.  Wilson  v. 
Welch,  12  Colo.  App.  185,  55  Pac.  201. 

Probate  of  will. —  A  statute  prescribing  the 
mode  of  taking  the  deposition  of  a  witness  to 
a  will  in  the  probate  court  will  not  preclude 
the  taking  of  such  a  deposition  in  common 
form  to  establish  a  will  in  the  circuit  court. 
Cawthorn  v.  Haynes,  24  Mo.  236.  The  depo- 
sition of  a  sick,  aged,  or  infirm  witness  in  a. 
probate  proceeding  must  be  taken  under  .a 
provision  conferring  the  right  to  take  depo- 
sitions in  such  cases,  and  not  under  pro- 
visions relating  to  the  taking  of  depositions 
generally.  Matter  of  McCrosky,  5  Dem.  Surr. 
(N.  Y.)  256. 

United  States  courts. —  A  dedimus  will  not 
issue  to  take  testimony  which  can  be  taken 
de  bene  esse.  Turner  Shackman,  27  Fed. 
183. 

Following  state  practice.—  The  mode  of 
issuing  and  executing  a  dedimus  in  the  fed- 
eral court  is  regulated  by  the  state  statute 
relating  to  depositions  on  commission  and  not 
by  a  statute  relating  to  depositions  de  bene 
esse.  Jones  v.  Oregon  Cent.  R.  Co.,  13  Fed. 
Cas.  No.  7,486,  3  Sawy.  523. 

"Common  usage,"  in  U.  S.  Rev.  St.  (1878) 
§  866  [U.  S.  Corap.  St.  (1901)  p.  663],  is 
construed  to  mean  the  rule  or  law  governing 
the  practice  of  the  court  at  the  time  —  the 
state  statute.  Jones  v.  Oregon  Cent.  R.  Co., 
13  Fed.  Cas.  No.  7,486,  13  Sawy.  523. 

U.  S.  supreme  court. — The  provisions  of  the 
judiciary  act  of  1789  relative  to  taking  depo- 
sitions de  bene  esse  do  not  apply  to  causes 
pending  in  the  supreme  court  of  the  United 
States  but  only  to  cases  pending  in  the  dis- 
trict and  circuit  courts.  In  the  supreme 
court  the  testimony  can  be  taken  only  ac- 
cording to  its  rules.  The  London  Packet,  2 
Wheat.  (U.  S.)  371,  4  L.  ed.  264;  Tlie  Argo, 
2  Wheat.  (U.  S.)  287,  4  L.  ed.  241. 

16.  Dclaivarc.—  llixM  i).  Stout,  4  Del.  Ch. 
269;  Hickman  v.  Hickman,  1  Del.  Ch.  133. 

Maine. —  Ocean  Ins.  Co.  v.  Bigler,  72  Me. 
469. 

New  Yor/c— Matter  of  Fulton,  75  N.  Y. 
App.  Div.  623,  78  N.  Y.  Suppl.  116;  Martin 
V.  Ilieks,  6  Ilun  238,  1  Abb.  N.  Cas.  341; 
Matter  of  Ketchum,  60  How.  Pr.  154. 

Pennsylvania. —  Nori'istown  Ins.,  etc.,  Co. 
V.  Burgess,  14  Montg.  Co.  Rep.  01. 

7V'a'tt,s.— Sullivan  v.  Dimmitt,  34  Tex.  114. 
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England. —  Angell  v.  AngeJl,  1  Sim.  &  St. 
83,  24  Rev.  Rep.  149,  1  Eng.  Ch.  8.3. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  26. 
See  also  infra,  Vli. 

Maine  Rev.  St.  c.  107,  which  authorizes  the 

perpetuation  of  the  testimony  of  non-resident 
witnesses,  empowers  the  court  to  issue  a 
commission  as  well  where  all  the  adverse 
parties  are  non-residents  as  where  some  of 
them  reside  within  the  state.  Ocean  Ins. 
Co.  V.  Bigler,  72  Me.  469. 

New  York. —  The  statutes  authorizing  the 
perpetuation  of  testimony  do  not  authorize 
the  perpetuation  of  the  testimony  of  non- 
resident witnesses.  McCall  v.  Sun  Mut.  Ins. 
Co.,  50  N.  Y.  332  [affirming  34  N.  Y.  Super. 
Ct.  310]. 

Texas. —  The  right  to  perpetuate  testimony 
was  recognized  and  established  many  centuries 
ago  by  the  civil  law,  and  was  the  law  of 
Mexico  and  of  Texas  prior  to  the  revolution. 
Sullivan  v.  Dimmitt,  34  Tex.  114. 

When  proper. — They  may  be  taken  where  a 
party  is  in  actual  undisturbed  possession  of 
land,  and  although  no  action  has  been 
brought,  he  is  exposed  to  a  future  attack. 
Hickman  v.  Hickman,  1  Del.  Ch.  133.  So 
where  land  is  devised  from  an  heir  who  in- 
tends to  bring  suit  to  recover  it,  but  has  had 
no  opportunity  to  examine  his  witness  and 
there  is  danger  of  losing  his  testimony  before 
a  judicial  investigation  can  be  had.  Hick- 
man V.  Hickman,  1  Del.  Ch.  133.  Where  a 
person  in  possession  has  reason  to  believe 
that  another  intends  to  impeach  his  title, 
upon  the  ground  that  the  title  by  which 
he  holds  the  estate  is  a  forgery,  and  as  the 
person  in  possession  can  take  no  step  to 
establish  his  title,  and  as  the  person  out  of 
possession  will  not  bring  an  ejectment  against 
him,  until  his  witnesses  are  dead,  then  the 
person  in  possession  may  file  a  bill  to  per- 
petuate the  testimony  of  his  own  witness  and 
thus  frustrate  the  design  of  the  person  out 
of  possession,  who  delays  bringing  suit.  El- 
liee  V.  Roupell,  32  Beav.  299,  307,  318.  9  -Jur. 
N.  S.  530,  32  L.  J.  Ch.  563,  624,  8  L.  T.  Rep. 
N.  S.  191,  2  New  Rep.  3,  150,  11  Wkly.  Rep. 
579.  A  bill  to  perpetuate  testimony  will 
lie  only  in  aid  of  a  right  purely  legal  and 
not  in  aid  of  equitable  proceedings.  Baxter 
V.  Farmer,  42  N.  C.  239;  Smith  r.  Turner, 
39  N.  C.  433,  47  Am.  Dec.  353.  The  testi- 
mony of  tlie  witnesses  to  a  deed  (Caldwell 
r.  Head,  17  Mo.  5i>  \  ;  Mason  i\  Goodburne, 
Rep.  T.  Finch  391,  23  Eng.  Reprint  214)  ;  or  a 
bond  (Sufl'olk  v.  Green,  1  Atk.  450.  26  Eng. 
Reprint  28(!)  may  bo  i)orpetuated.  The  testi- 
mony may  be  jierpetuatod  wlioro  an  action  for 
infringement  of  a  pnlt'iit  is  anticipated.  New 
York,  etc.,  Coffee  Polisliiiig  Co.  r.  New  York 
Coffee  Polisliing  Co.,  9  Fed.  578,  20  Blatehf. 
174,  62  How.  Pr.  (N.  Y.)  485.  Depositions 
may  be  taken  by  one  threatened  with  suits 
on  promissory  notes  alleged  to  have  been 
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the  condition  of  the  Avitness  but  upon  the  situation  of  the  party  and  his  power 
to  bring  his  right  to  an  immediate  investigation,"  and  will  not  be  defeated  because 
it  may  subject  the  defendant  to  injurious  consequences  as  a  penalty. 

2.  Rights  and  Interests  Protected.  Only  present  rights  can  be  protected  by 
this  mode  of  taking  depositions,  but  it  is  immaterial  that  the  interest  is  slight  or 
remote.    A  mere  contingency,  however  near  or  valuable,  is  not  sufficient.'^ 

3.  Not  Favored.  Unless  the  right  to  perpetuate  testimony  is  absolute,  the 
preservation  of  evidence  by  depositions  in  this  mode  is  not  favored,  and  will  not 
be  permitted  unless  wiiere  necessary  to  prevent  a  failure  of  justice.^*^ 

III.  WHOSE  DEPOSITION  MAY  BE  TAKEN. 
A.  In  General.    The  testimony  of  a  corporation  may  be  taken  by  procuring 


forged  with  his  name.  He  may  take  the  depo- 
sition of  the  forger  who  is  imprisoned  on  a 
conviction  for  other  forgeries.  Graham  v. 
Bank,  3  Lane.  Bar  (Pa.)  G8.  Sureties  may 
examine  the  principal  on  a  bond  touching 
usury  in  the  consideration,  but  they  must 
first  offer  to  pay  the  amount  acknowledged 
to  be  due.  Crawford  v.  McAdams,  63  N.  C. 
67.  In  Belfast  v.  Chichester,  2  Jac.  &  W. 
439,  it  was  questioned  whether  a  court  of 
equity  had  jurisdiction  to  entertain  a  bill 
filed  to  perpetuate  testimony  in  support  of  a 
claim  to  a  dignity.  One  contemplating  a 
tortious  act  cannot  perpetuate  testimony  to 
shield  him  from  the  legal  consequences  of  his 
proposed  wrong-doing.  Hanford  v.  ,Ewen,  79 
111.  App.  327. 

17.  Hall  f.  Stout,  4  Del.  Ch.  269. 

18.  Hickman  v.  Hickman,  1  Del.  Ch.  133 
Witing  Suffolk  v.  Green,  1  Atk.  450,  26  Eng. 
Reprint  286].  A  party  may  bring  a  bill  to 
perpetuate  the  testimony  in  many  cases  where 
lie  cannot  bring  a  bill  for  relief,  without 
waiving  the  penalty  as  in  waste,  or  in  the 
case  of  a  foreign  deed,  or  in  the  ease  of  in- 
surances after  a  commission  to  examine  wit- 
nesses beyond  seas  as  to  fraudulent  losses. 
Suffolk  V.  Green,  1  Atk.  450,  26'  Eng.  Re- 
print 286. 

19.  May  f.  Armstrong,  3  J.  J.  Marsh.  (Ky.) 
260,  20  Am.  Dee.  137;  Brandlyn  v.  Ord,  1 
Atk.  571,  26  Eng.  Reprint  359;  Belfast  V. 
Chichester,  2  Jac.  &  W.  439;  Allan  ».  Allan, 
15  Ves.  Jr.  130,  33  Eng.  Reprint  704;  Smitli 
r.  Atty.-Gen.  [cited  in  Dursley  v.  Berkeley,  6 
Ves.  jr.  251,  256,  31  Eng.  Reprint  1036]. 

Establishment  of  right  at  law. —  The  right 
sought  to  be  protected  must  have  been  es- 
tablished at  law.  Hitchcock  v.  Sedgwick,  2 
Vern.  Ch.  156,  23  Eng.  Reprint  707;  Parry 
V.  Rogers,  1  Vern.  Ch.  441,  23  Eng.  Reprint 
574;  Pawlet  v.  Ingres,  1  Vern.  Ch.  308,  23 
Eng.  Reprint  487 ;  Bechinall  v.  Arnold,  1 
Vern.  Ch.  354,  23  Eng.  Reprint  519.  But 
see  Dorset  v.  Girdler,  Prec.  Ch.  531,  24  Eng. 
Reprint  238. 

The  right  contemplated  by  the  Illinois  stat- 
ute is  a  present  right,  either  vested  or  con- 
tingent, and  the  proceeding  cannot  be  main- 
tained to  protect  a  mere  possibility  or  ex- 
pectancy.   Hanford  v.  Ewen,  79  111.  App.  327. 

Establishing  will  of  lunatic. — If  one  makes 
a  will  and  afterward  becomes  a  lunatic,  a  bill 
will  not  lie,  during  the  life  of  the  lunatic,  to 


perpetuate  the  testimony  of  the  witnesses  to 
it.  Glover  v.  Faulkner,  1  Vern.  Ch.  152,  1 
Eq.  Cas.  Abr.  233,  23  Eng.  Reprint  579; 
Sackvill  V.  Ayleworth,  1  Vern.  Ch.  105,  23 
Eng.  Reprint  346. 

Next  of  kin  of  a  lunatic,  however  hopeless 
his  condition,  have  no  interest  whatever  in 
the  property  which  will  sustain  such  a  bill. 
Durs"ley  v.  iBerkeley,  6  Ves.  Jr.  251,  31  Eng. 
Reprint  1036.  The  next  of  kin  of  a  lunatic 
who  has  contracted  to  sell  his  expectancy  has 
such  an  interest  as  will  entitle  him  to  file 
a  bill  in  perpetuam  relative  to  such  ex- 
pectancy. Butler  V.  Haskell,  4  Desauss. 
(S.  C.)  651. 

Reversioner. —  A  bill  by  one  of  two  persons, 
each  claiming  to  be  the  purchaser  of  a  re- 
version after  an  estate  for  life,  will  not  lie 
in  the  lifetime  of  the  life-tenant.  Hitch- 
cock V.  Sedgwick,  2  Vern.  Ch.  156,  23  Eng. 
Reprint  707. 

Release  of  cause  of  action. —  There  is  no 
right  to  preserve  testim.ony  for  protection 
against  a  possible  action  for  slander,  where 
the  probable  plaintiff  releases  all  claims 
which  he  may  have  for  the  utterances.  Han- 
ford V.  Ewen,  79  111.  App.  327. 

Right  which  may  be  barred. —  The  court 
will  not  perpetuate  testimony  of  a  right 
which  may  be  immediately  barred  by  the  de- 
fendant. Dursley  v.  Berkeley,  6  Ves.  Jr.  251, 
31  Eng.  Reprint  1036. 

Tenant  by  the  curtesy. —  The  possession  of 
one  claiming  as  tenant  by  the  curtesy  is  a 
sufficient  interest  to  be  protected.  Hall  v. 
Stout,  4  Del.  Ch.  269. 

In  England  courts  of  equity  have  jurisdic- 
tion to  perpetuate  testimony  with  a  view  to 
proceedings  in  foreign  courts.  Morris  v.  Mor- 
ris, 11  Jur.  93,  16  L.  J.  Ch.  286,  2  Phil.  205. 

20.  Crawford  v.  McAdams,  63  N.  C.  67; 
Dorset  v.  Girdler,  Prec.  Ch.  531,  24  Eng. 
Reprint  238;  Angell  v.  Angell,  1  Sim.  &  St. 
83,  24  Rev.  Rep.  149,  1  Eng.  Ch.  83. 

The  reasons  assigned  are  that  the  testi- 
mony is  not  given  under  the  sanction  of  the 
penalties  which  the  general  policy  of  the 
law  imposes  upon  the  crime  of  perjury,  and 
that  as  the  depositions  cannot  be  used  imtil 
the  death  of  the  witness  any  perjury  com- 
mitted must  necessarily  go  unpunished.  An- 
gell V.  Angell,  1  Sim.  &  St.  83,  24  Rev.  Rep. 
149,  T  Eng.  Ch.  83. 

Testimony  as  to  trivial  matters  should  not 
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the  dcpoHitions  of  its  officers  or  agents.^'  And  a  coinmissiori  may  isBue  to  take 
tlie  deposition  of  one  I'e'gularly  corriinitted  to  a  lunatic  asylum  without  the  Ktate, 
subject  to  inquiry  on  the  return  of  tlie  cotninission  as  to  the  adini«8ii>ility  of  the 

testimony/''^ 

B.  Parties.  Where  parties  are  not  precluded  from  testifying  because  of 
interest,  or  tlie  riglit  to  take  their  depositions  is  expressly  or  impliedly  conferred 
by  statute,'^'^  their  testimony  may  be  taken  in  that  foi-m  on  tlieir  own  belialf/'^  at 


be  perpetuated.  Gell  v.  Hayward,  1  Vern.  Ch. 
312,  23  Eng.  Reprint  490;  Pawlet  v.  Ingres, 
1  Vern.  Cli.  308,  23  Eng.  Reprint  487. 

21.  The  chief  engineer  of  a  railway  com- 
pany is  an  officer  thereof  within  a  statute 
permitting  the  examination  of  officers  of  cor- 
porations. Oakley  r.  Toronto,  etc.,  R.  Co.,  0 
Ont.  Pr.  253. 

The  local  manager  of  a  mill  owned  by  a 
corporation,  who  is  not  an  officer  or  stock- 
holder therein,  but  acts  under  the  direction 
of  its  president,  and  handles  the  money 
used  in  conducting  tlie  operation  of  the  mill, 
pays  emploj'ers,  looks  after  outside  business 
and  purchases  material,  but  has  nothing  to 
do  with  hiring  help  or  with  the  mechanical 
operation  of  the  mill,  is  not  the  general  maa- 
aging  agent  of  a  corporation,  which  is  a 
party,  within  a  statute  authorizing  the  testi- 
mony of  such  an  agent  to  be  taken  by  depo- 
sition, at  the  instance  of  the  adverse  party. 
Kreider  v.  Wisconsin  River  Paper,  etc.,  Co., 
110  Wis.  645,  86  N.  W.  662. 

22.  Hand  v..  Burrows,  23  Hun  (N.  Y.)  330. 

23.  Murphy  x.  Sullivan,  77  N.  Y.  Suppl. 
950,  10  N.  Y.  Annot.  Cas.  303  [following 
Bigelow  V.  Mallory.  17  How.  Pr.  (N.  Y.)  427, 
and  disapproving  Fairbanks  v.  Tregent,  17 
How.  Pr.  ( N.  Y. )  258] ;  Moffatt  v.  Prentice, 
6  Ont.  Pr.  33.  See  also  Proctor  v.  Grant,  9 
Grant  Ch.  (U.  C.)  26. 

Ala.  Code  (i886),  §  2823,  which  provides 
that  "  the  testimony  of  a  witness  may  be 
taken  conditionally,  and  perpetuated,"  applies 
only  to  witnesses  who  are  not  parties.  Winter 
V.  Elmore,  88  Ala.  555,  7  So.  250. 

By  Ga.  Code,  §  3877,  par.  4,  which  enume- 
rates "  all  female  witnesses "  among  those 
■whose  depositions  may  be  taken  "  at  the  in- 
stance of  either  party,"  the  deposition  of  a 
female  party  may  be  taken  at  her  own  in- 
stance. Powell  V.  Augusta,  etc.,  R.  Co.,  77 
Ga.  192,  3  S.  E.  757. 

The  Vermont  Laws  (1852),  p.  11,  contem- 
plated the  examination  of  a  party  as  a  wit- 
ness in  o])cn  court  only,  and  did  not  authorize 
the  use  of  his  deposition.  Armstrong  v.  Gris- 
wold,  28  Vt.  376. 

In  Nova  Scotia  the  testimony  of  a  party 
to  the  action  cannot  be  taken  dc  bene  esse, 
und(!r  a  statute  antlunM/.ing  that  mode  of 
taking  the  examination  ot  witnesses.  Sey- 
mour     Doull,  23  Nova  Scotia  364. 

24.  Alabama. —  Douglass  i\  Montgomeiy, 
etc.,  R.  Co.,  37  Ala.  638,  70  Am.  Dec.  76; 
Ihiggins  r.  Carter,  7  Ala.  630;  Moore  V.  Hat- 
Hehl,  3  Ahi.  442. 

California. —  Skiiliiioro  v.  Taylor,  20  Cnl. 
019. 

(Icorf/ia. —  I'owcdl  /'.  Augusta,,  etc.,  R.  Co., 
77  Ga.'l»2,  3  S.  K.  757. 


Indiana. —  J5ourgette  v.  Hubinger,  30  Ind. 
296;  Abshire      Alather,  27  Ind.  381. 

Louisiana. —  Mel^ar  v.  11  unsicker,  30  L:i. 
Ann.  1225. 

Maine. —  Bliss  v.  Shuman,  47  Me.  248; 
Kidder  v.  Blaisdell,  45  Me.  461. 

Minnesota. —  Hart  Eastman,  7  Minn.  74; 
Tyson  v.  Kane,  3  Minn.  287;  Claflin  r.  La,w- 
ler,  ]  Minn.  297. 

Nebraska. —  Sells  v.  Haggard,  21  Nebr.  357, 
32  N.  W.  66. 

New  York. —  Murphy  v.  Sullivan,  77  X.  Y. 
Suppl.  950,  10  N.  Y.  Annot.  Cas.  303;  Jarvis 
V.  Brennan,  33  N.  Y.  Suppl.  723,  24  X.  Y.  Ci\'. 
Proc.  383;  McVitey  v.  Stanton,  13  y. 
Suppl.  914,  20  N.  Y.  Civ.  Proc.  409;  Briggs 
v.  Taylor,  4  X.  Y.  Civ.  Proc.  328;  Block  t: 
Haas,  8  Abb.  Pr.  335;  Fairbanks  v.  Tregent, 

7  Abb.  Pr.  21,  16  How.  Pr.  187;  McCartv  r. 
Edwards,  24  How.  Pr.  236;  Bigelow  v.  Mal- 
\ory,  17  How.  Pr.  427;  Suydam  v.  Suydam, 
11  How.  Pr.  518.  Contra,  Fairbanks  v.  Tre- 
gent, 17  How.  Pr.  258. 

Oregon. —  Roberts  v.  Parrish,  17  Greg.  583, 
22  Pac.  136. 

Texas. —  Wheelock  v.  Wright,  38  Tex.  496. 

Wisco7isin. —  Brand  i;.  Butler,  30  Wis.  681. 

United  States. —  Xew  .Jersey  R.,  etc.,  Co.  r. 
Pollard,  22  Wall.  341,  22  L.  ed.  877;  Xash  r. 
Williams,  20  Wall.  226,  22  L.  ed.  254. 

England.— Ross  v.  Woodford,  [1894]  1  Ch. 
38,  63  L.  J.  Ch.  191,  70  L.  T.  Rep.  X.  S.  22, 

8  Reports  20,  42  Wklv.  Rep.  188;  Xew  c. 
Burns,  64  L.  J.  Q.  B.  104,  71  L.  T.  Rep.  X.  S. 
681,  14  Reports  339,  43  Wkly.  Rep.  182.  See 
also  Xadin  v.  Bassett,  25  Ch.  D.  21,  53 
L.  J.  Ch.  253,  49  L.  T.  Rep.  N.  S.  454,  32 
Wklv.  Rep.  70 ;  Light  v.  Anticosti  Co.,  58 
L.  T.  Rep.  X.  S.  25. 

Ca)i,«da.— Mills  v.  Mills,  12  Ont.  Pr.  473. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  12. 

An  executor  who  is  a  party  to  and  inter- 
ested in  the  event  of  a  cause  is  within  an 
exception  to  a  statute  removing  the  disability 
of  parties  generally  to  testify,  which  pre- 
cludes the  testimony  of  an  interested  ])arty 
in  actions  to  which  personal  representatives 
are  parties,  and  may  be  examined  on  his  own 
behalf.  Walker  r.  Parker,  29  Fed.  Cas.  No. 
17,082,  5  Cranch  C.  C.  639. 

In  Arkansas  an  order  to  take  the  deposi- 
tion of  a  jiarty  will  be  made  as  of  course,  on 
a  suggestion  that  he  has  no  interest  in  the 
cause.    I'ryor  r.  Ryburn,  16  Ark.  671. 

In  England  it  is  an  order  of  course  that 
defendant   may  be  examined   de   bene  csst; 

(Colchester  v.   ,  1  P.  Wms.  595,  24  Eng. 

Roi)rint  532  ;  (Clover  v.  Faulkner,  1  Vern.  Ch. 
452,  23  Mng.  I\('])rint  579),  but  otherwise  as 

to  i)hi,inlifl'  (('olchester  v.   ,  1  P.  Wins. 

595,  24  Eng.  Reprint  532). 
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the  instance  of  a  co-party or  by  the  adverse  party,^^  in  like  manner  as  may  the 
depositions  of  witnesses  wlio  are  not  parties.  Plowever,  where  the  court  is  vested 
with  a  discretion  in  the  premises,  it  will  not  permit  a  party  to  have  his  testimony 
taken  by  deposition  where  prejudice  will  or  may  result  to  the  adverse  party,  but 
only  where  it  satisfactorily  appears  that  he  is  unable  to  attend.^'' 

IV.  GROUNDS  FOR  TAKING. 
A.  In  General.    Although  the  right  to  perpetuate  testimony  and  the  right  to 
take  depositions  de  bene  esse  rest  on  different  grounds,  the  reason  for  preserving 
testimony  by  either  mode  is  practically  the  same,  that  is,  the  danger  of  losing 


N.  Y.  Code  Civ.  Proc.  §  872,  subd.  5,  which 
requires  the  affidavit  to  procure  an  examina- 
tion before  trial  to  set  forth  the  physical  dis- 
ability of  the  person  to  be  examined  or  other 
special  circumstances  whicli  render  an  exami- 
nation proper,  and  provides  that  "  this  sub- 
division does  not  apply  to  a  case  where  tlie 
party  to  be  examined  is  a  party  to  the  ac- 
tion," by  this  proviso  merely  exempts  a  party 
to  an  action  from  the  restrictions  contained 
in  the  other  part  of  the  subdivision  and  does 
not  affect  his  right  to  obtain  his  own  deposi- 
tion or  that  of  any  other  party  to  the  action 
under  the  general  provisions  of  the  statute. 
Farmers'  L.  &  T.  Co.  v.  Siefke,  144  N.  Y.  354, 
39  N.  E.  358;  Jarvis  v.  Brennan,  33  N.  Y. 
Suppl.  723,  24  N.  Y.  Civ.  Proc.  383;  Mc- 
Vitey  V.  Stanton,  13  N.  Y.  Suppl.  914,  20 
N.  Y.  Civ.  Proc.  409  [disapproving  Williams 
V.  Folsom,  52  Hun  (N.  Y.)  08,  5  N.  Y.  Suppl. 
211.  3  N.  Y.  Suppl.  681];  Preston  r.  Hencken, 
9  Abb.  N.  Cas.  (N.  Y.)  68,  to  the  contrary]. 
See  Briggs  v.  Taylor,  4  N.  Y.  Civ.  Proc.  328. 
Also  see  contra,  Montague  v.  Worstell,  55 
How.  Pr.  (N.  Y. )  406,  which  is  manifestly 
overruled  by  the  foregoing  cases. 

To  support  plea  of  usury. —  The  fact  that 
an  act  permits  a  defendant  who  pleads  usury 
to  give  testimony  in  support  of  the  plea  will 
not  authorize  him  to  have  his  testimony 
taken  by  deposition  on  the  ground  that  he  is 
about  to  leave  the  state.  Stone  v.  Jones,  4 
McCord  (S.  C.)  254. 

25.  Respass  v.  Morton,  Hard.  (Ky.)  226; 
Shufelt  V.  Power,  10  How.  Pr.  (N.  Y. )  286; 
Wilson  u.  McDonald,  13  Ont.  Pr.  6;  Grim- 
shawe  v.  Parks,  6  Can.  L.  J.  142. 

26.  Ex  p.  Miller,  11  Ohio  S.  &  C.  PI.  Dec. 
69,  8  Ohio  N.  P.  142  [affirmed  in  21  Ohio 
Cir.  Ct.  445,  12  Ohio  Cir.  Dec.  102]  ;  In  re 
Robinson,  7  Ohio  N.  P.  105,  9  Ohio  S.  &  C. 
PI.  Dec.  763;  Texas  Chiles,  21  Wall.  (U.  S.) 
488,  22  L.  ed.  650.  See  Harrison  v.  Greer,  2 
Ch.  Chamb.  (U.  C.)  438;  Weir  v.  Matheson, 
1  Ch.  Chamb.  (U.  C.)  224. 

A  provision  authorizing  a  reference  to  pro- 
cure a  deposition  from  a  person,  who  refuses 
to  make  an  affidavit  for  use  on  a  motion,  does 
not  authorize  the  procurement  in  that  mode 
of  a  deposition  of  a  party  to  the  action. 
Coekey  v.  Hurd,  43  How.  Pr.  (N.  Y.)  140. 

One  of  two  defendants  who  has  permitted 
judgment  by  default  may  be  examined. 
Bacon  v.  Campbell,  12  Can.  L.  J.  N.  S. 
17. 

.  Notice  by  adverse  party  of  intention  to 


testify. —  In  New  York,  prior  to  the  amend- 
ment of  section  399  of  the  Code  of  Procedure, 
the  examination  of  a  non-resident  party  under 
a  commission  could  not  be  had,  unless  the 
adverse  party  had  given  notice  of  his  inten- 
tion to  offer  himself  as  a  witness  at  the  trial 
(Block  V.  Haas,  8  Abb.  Pr.  335;  Hull  :\ 
Wheeler,  7  Abb.  Pr.  411)  ;  but  the  amend- 
ments (1857,  1859)  obviated  this  objection 
so  that  a  party,  except  in  certain  specified 
cases,  could  be  examined  the  same  as  any 
other  witness  without  previous  notice  (Block 
r.  Haas,  8  Abb.  Pr.  335 ;  Fairbanks  v.  Tregent, 
7  Abb.  Pr.  21,  16  How.  Pr.  187.  But  see  this 
ease  on  appeal,  17  How.  Pr.  258.  And 
see  Bigelow  t".  Mallory,  17  How.  Pr.  427). 
This  section  as  amended  did  not  require 
the  party  notified  to  give  notice  and  specify 
the  points  on  which  he  intends  to  be 
examined,  which  the  section  requires  his  ad- 
versary to  do  in  giving  notice  of  his  intended 
examination.  Burling  v.  Ogden,  14  How.  Pr. 
75.  Where,  under  a  general  notice  that 
sundry  witnesses  are  to  be  examined,  a 
party  is  called  and  examined  in  the  absence 
of  the  adverse  party,  his  agent  or  attorney, 
no  subsequent  notice  of  an  intention  to  use 
such  deposition  on  the  trial  can  be  considered 
a  compliance  with  a  statute  providing  that 
he  shall  not  testify  unless  he  give  reason- 
able notice  of  his  intention  to  do  so.  Brown 
V.  A  Raft  of  Lumber,  1  Handy  (Ohio)  13,  12 
Ohio  Dec.  (Reprint)  1. 

In  Kentucky  a  party  cannot  take  the  depo- 
sition of  his  adversary  unless  the  latter  con- 
sent.  Musick  V.  Ray,  3  Mete.  427. 

In  the  United  States  courts  the  deposition 
of  a  party  cannot  be  taken  at  the  instance  of 
his  adversary,  although  permissible  by  the 
state  practice.  Ex  p.  Fisk,  113  U.  S.  713,  5 
S.  Ct.  724,  28  L.  ed.  1117;  Turner  v.  Shack- 
man,  27  Fed.  183.  But  see  Texas  v.  Chiles, 
21  Wall.  488,  22  L.  ed.  650. 

27.  Goodman  v.  Wineland,  61  Md.  449, 
where  the  court  said  that  the  true  rule  seems 
to  be  that  while  a  non-resident  plaintiff  has 
not  an  absolute  right  to  have  his  testimony 
taken  under  a  commission  he  should  be  al- 
lowed to  do  so  in  the  sound  discretion  of  the 
court  upon  his  causing  it  satisfactorily  to 
appear  that  by  reason  of  permanent  inability 
he  is  unable  to  attend  the  court  in  person. 

Special  circumstances. —  The  examination 
of  a  party  to  an  action  de  bene  esse  will  only 
be  permitted  under  special  circumstances. 
Seymour  v.  Doull,  23  Nova  Scotia  364. 
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material  testiinoiiy  —  in  the  one  case  in  an  anticipated  action,  anr]  in  tlie  otlier  in 
in  an  action  actually  pending.'^^ 

B.  Non-Residence.  The  residence  of  a  witness  in  a  foreign  country  or  in 
another  state  or  county  or  beyond  the  reach  of  process  of  the  court  is  a  well  rec- 
ognized gi'ound  for  taking  his  deposition.'^'' 


28.  DeloAoare. —  Hall  v.  Stout,  4  Del.  Ch. 
269;  Hickman  v.  Hickman,  1  Del.  Gh.  1.3.3. 

Indiana. —  Tullis  v.  Stafford,  134  Ind.  2.58, 
33  N.  E.  1023. 

Maine. —  Ocean  Ins.  Co.  v.  Bigler,  72  Me. 
469. 

Minnesota. —  State  v.  Elliott,  75  Minn.  39], 
77  N.  W.  952. 

Missouri. —  Caldwell  v.  Head,  17  Mo.  561. 

New  Hampshire. —  Russell  u.  Fabyan,  35 
N.  H.  159. 

New  York. —  In  re  Fulton,  75  N.  Y.  App. 
Div.  623,  78  N.  Y.  Suppl.  116;  Martin  v. 
Hicks,  6  Hun  238,  1  Abb.  N.  Cas.  341; 
Cheever  v.  Saratoga  County  Bank,  47  How. 
Pr.  376. 

Pennsylvania. —  Norristown  Ins.,  etc.,  Co. 
V.  Burgess,  14  Montg.  Co.  Rep.  91;  Graham  t". 
Bank,  3  Lane,  u  Rev.  68. 

Texas.—  Sullivan  v.  Dimmitt,  34  Tex.  114. 

United  States. —  New  York,  etc..  Coffee 
Polishing  Co.  v.  New  York  Coffee  Polishing 
Co.,  9  Fed.  578,  20  Blatehf.  174,  62  How.  Pr. 
(N.  Y.)  485;  Kellogg  v.  Warmouth,  14  Fed. 
Cas.  No.  7.-667. 

England. —  Cann  v.  Cann,  1  P.  Wms.  567, 
24  Eng.  Reprint  520;  Mason  v.  Goodburne, 
Rep.  T.  Finch  391,  23  Eng.  Reprint  214; 
Angell  V.  Angell,  1  Sim.  &  St.  83,  24  R«v.  Rep. 
149,  1  Eng.  Ch.  83. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  26 
et  seq. 

Perpetuation  unnecessary. —  A  petition  for 
proceedings  to  perpetuate  the  testimony  of  a 
city  clerk,  within  the  state,  in  regard  to  the 
ballots  east  at  an  election,  which  are  in  .a 
ballot-box,  sealed  according  to  law,  and 
merely  in  his  custody  as  such  clerk,  is  in- 
sufficient, within  Minn.  Gen.  St.  (1894)  c.  73, 
tit.  4,  since  the  law  preserves  and  secures  the 
ballots,  and  all  the  clerk  could  testify  to  is 
his  custody,  which  testimony  can  be  as  well 
secured  on  the  trial  of  any  action  in  the 
future.  State  v.  Elliott,  75  Minn.  391,  77 
N.  W.  952. 

Professional  engagements  of  physician. — 

Under  a  statute  authorizing  the  taking  of  the 
deposition  of  a  witness  who  is  about  to  de- 
part from  the  state,  or  who,  by  reason  of  age, 
sickness,  "  or  other  cause,"  shall  be  unable,  or 
likely  to  be  unable,  to  attend  court,  an  affi- 
davit averring  that  a  witness  living  in  an- 
other county  is  a  physician  with  a  large 
practice,  whose  professional  engagements  arc 
more  than  ordiiiai'ily  numerous  in  October, 
and  tlint  it  is  likely  he  will  bo  unable  to  at- 
tend tlie  eourt  \o  bo  lield  in  October  or  April, 
is  insuflieient  to  warrant  taking  a  deposition. 
Ainei'iciin  Express  Co.  v.  Bradford,  (Miss. 
1903)  33  So.  843. 

Where  the  attendance  of  a  witness  in  a 
criminal  case  can  be  compelled,  a,  commission 
to  tiike  liis  (h'i)OHitio)i  will  not  issue.    U.  S. 
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V.  Thomas,  27  Fed.  Ca>;.  Xo.  1C,470,  1  HayA'. 
&  H.  243. 

29.  California.—  Skidrnore  v.  Taylor,  29 
Cal.  619. 

Illinois. —  See  Mason  v.  Chicago  Title,  etc., 
Co.,  77  111.  App.  19. 

Iowa. —  Nevan  ?;.  Roup,  8  Iowa  207  ;  Fabian 
V.  Davis,  5  Iowa  456. 

Michigan. —  Brown  v.  Watson,  60  Mich. 
223,  33  N.  W.  493. 

New  York. —  Frounfelker  v.  Delaware,  etc., 
R.  Co.,  81  N.  Y.  App.  Div.  07,  80  N.  Y.  Suppl. 
701 ;  In  re  Adams,  31  N.  Y.  App.  Div.  298,  52 
N.  Y.  Suppl.  017;  Hart  v.  Ogdensburg,  etc., 
R.  Co.,  67  Hun  556,  22  N.  Y.  SuppL  401; 
Cheever  v.  Saratoga  County  Bank,  47  How. 
Pr.  376;  Pooler  v.  Maples,  1  Wend.  65. 

Pennsylvania. —  Cunnius  v.  Reading  School 
Dist.,  25  Pa.  Co.  Ct.  17. 

West  Virginia. —  Abbott  v.  L'Hommedieu, 
10  W.  Va.  677. 

England. — Castelli  v.  Groome,  18  Q.  B.  490, 
16  Jur.  888,  21  L.  J.  Q.  B.  308,  83  E.  C.  L.  490 ; 
Coeh  V.  Allcock,  21  Q.  B.  D.  178,  57  L.  J.  Q.  B. 
489,  36  Wkly.  Rep.  747;  Pole  r.  Rogers.  3  Bing. 
N.  Cas.  780,  5  Dowl.  P.  C.  632.  3  Hodges  83, 
6  L.  J.  C.  P.  210,  4  Scott  479,  32  E.  C.  L.  359; 
Farnworth  v.  Hyde,  14  C.  B.  N.  S.  719,  11 
Wkly.  Rep.  783,  108  E.  C.  L.  719;  Richardson 
r.  Lowther,  1  Ch.  Cas.  273,  21  Eng.  Reprint 
911;  Armour  v.  Walker,  25  Ch.  D.  673,  53 
L.  J.  Ch.  413,  50  L.  T.  Rep.  N.  S.  292,  32 
Wkly.  Rep.  214;  Langen  v.  Tate,  24  Ch.  D. 
522,  53  L.  J.  Ch.  361,  49  L.  T.  Rep.  N.  S.  758, 

32  Wkly.  Rep.  189;  Wainright  v.  Bland,  3 
Dowl.  P.  C.  653,  1  Gale  103;  Mendizabel  v. 
Machado,  4  L.  J.  Ch.  O.  S.  142,  2  Sim.  &  St. 
483,  1  Eng.  Ch.  483;  Adams  v.  Corfield.  28 
L.  J.  Exch.  31;  Lawrence  f.  Maule,  3  Wkly. 
Rep.  534 ;  Allatt  v.  Bailey,  1  Wkly.  Rep.  383. 
See  Lawson  v.  Vacuum  Brake  Co.,  27  Ch.  D. 
137,  54  L.  J.  Ch.  16,  51  L.  T.  Rep.  N.  S.  275, 

33  Wkly.  Rep.  186;  Nadin  v.  Bassett,  25 
Ch.  D.  21,  53  L.  J.  Ch.  53,  49  L.  T.  Rep.  N.  S. 
454,  32  Wkly.  Rep.  70. 

Canada. —  Wilson  v.  McDonald,  13  Ont. 
Pr.  6. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  27. 

Domicile  immaterial. —  If  the  witness  re- 
sides without  the  state  it  is  immaterial  that 
he  has  a  domicile  therein.  Pooler  v.  Maples, 
1  Wend.  { N.  Y. )  65. 

Not  within  state. —  It  is  not  enough  that 
the  witness  is  a  non-resident,  it  must  also  ap- 
pear that  he  is  not  within  the  state.  Brown 
r.  Russell,  58  N.  Y.  App.  Div.  218,  68  N.  Y. 
Suppl.  755. 

Presumption  of  non-residence.— Where  noth- 
ing appears  to  the  contrary,  if  a  (lo])osition  is 
tiikeii  ill  ilie  usunl  mode  on  a  commission  is- 
sued out  of  the  state,  it  will  be  presumed  that 
the  witness  is  a  non-resident.  Doe  v.  Welsh, 
4  Houst.  (Del.)  233.    It  is  prima  facie  sulfi- 
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C.  Distant  Residence  —  l.  In  General.  In  some  jurisdictions  tlie  residence 
of  the  witness  at  a  great  distance^  or  at  a  prescribed  distance  from  the  place  of 
trial  will  authorize  the  taking  of  his  testimony  by  deposition.^^ 

2.  Computation  of  Distance.  In  determining  the  propriety  of  permitting  the 
deposition  to  be  taken,  the  distance  from  the  residence  of  tlie  witness  to  the  place 
of  trial  is  as  a  rule  computed  along  the  ordinary,  usual,  and  shortest  way  or  route 
of  public  travel  and  not  in  a  straight  line.^~ 


eient  if  the  notice,  deposition,  and  return 
state  the  witness  to  be  a  non-resident.  Oliver 
V.  Columbia,  etc.,  R.  Co.,  65  S.  C.  1,  43  S.  E. 
307. 

Residence  out  of  the  county. —  In  Michigan 
where  the  witnesses  in  a  chancery  cause  re- 
side in  a  county  other  than  that  in  which  the 
suit  is  pending,  the  practice  is  to  take  their 
testimony  in  the  county  where  they  reside. 
Lyon  V.  Brunson,  48  Mich.  194,  12  N.  W.  32. 
An  act  authorizing  the  taking  of  the  deposi- 
tion of  a  witness  in  an  action  pending  in  cer- 
tain designated  counties,  where  he  resides  in 
another  specified  city  or  county,  does  not  per- 
mit the  examination  of  a  witness  who  resides 
in  such  city  in  an  action  pending  in  a  new 
county  formed  since  the  passage  of  the  act 
out  of  part  of  one  of  the  counties  so  desig- 
nated.   Brown  v.  Turner,  15  Ala.  832. 

Temporary  absence. —  A  deposition  taken 
out  of  the  state  by  stipulation  is  not  in- 
validated by  the  fact  that  the  actual  resi- 
dence of  the  witness  was  within  the  state. 
Mason  v.  Chicago  Title,  etc.,  Co.,  77  111.  App. 
19. 

Without  county  but  within  prescribed  dis- 
tance.— Where  a  deposition  may  be  taken  if 
a  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used,  or  more  than 
thirty  miles  from  the  place  of  trial,  it  ig 
sufficient  if  he  live  without  the  county,  al- 
though his  place  of  residence  is  less  than 
thirtj'  miles  from  the  place  of  trial.  Skid- 
more  V.  Taylor,  29  Cal.  619. 

Return  of  witness. —  In  Atkins  v.  Palmer, 
5  Madd.  19,  before  the  commission  reached  its 
destination  the  witness  had  returned  to  the 
jurisdiction,  and  the  court  refused  to  permit 
his  examination  de  hene  esse,  and  held  that 
the  bill  should  be  amended. 

Existence  of  other  ground. —  The  residence 
of  the  witness  is  immaterial,  where  a  good 
ground  for  taking  his  deposition  is  shown. 
Potts  V.  Coleman,  86  Ala.  94,  5  So.  780. 

Expert  testimony. —  In  a  suit  for  infringing 
a  patent,  a  commission  to  examine  witnesses 
abroad  should  be  granted  in  the  case  of  a 
contest  involving  the  chemistry  of  coloring 
compounds,  when  it  is  asserted  by  the  moving 
party,  and  denied  by  the  opposing  party,  that 
the  art  is  so  little  practised  here  that  the 
best  expert  testimony  can  only  be  obtained  by 
such  a  commission.  Holliday  v.  Schultze- 
berge,  57  Fed.  660. 

30.  Marston  v.  Forward,  5  Ala.  347. 

31.  In  Minnesota  a  deposition  may  be 
taken  within  the  state  where  the  witness  lives 
more  than  thirty  miles  from  the  place  of 
trial.  Davison  v.  Sherburne,  57  Minn.  355, 
59  N.  W.  316,  47  Am.  St.  Rep.  618;  A£kinson 

Nash,  56  Minn.  472,  58  N.  W.  39. 


In  Pennsylvania  depositions  of  witnesses 
who  reside  more  than  forty  miles  from  the 
place  of  trial  may  be  taken.  Fuller  v.  Guern- 
sey, 6  Luz.  Leg.  Reg.  152,  24  Pittsb.  Leg.  J. 
200. 

In  the  United  States  courts  the  deposition 
of  a  witness  may  be  taken  de  bene  esse  if  he 
lives  at  a  greater  distance  from  the  place  of 
trial  than  one  hundred  miles ;  but  not  if  he 
lives  within  that  distance  and  his  attendance 
can  be  compelled.  Texas,  etc.,  R.  Co.  c. 
Reagan,  118  Fed.  815,  55  C.  C.  A.  427;  U.  S. 
V.  Cameron,  15  Fed.  794,  5  McCrary  93; 
Curtis  V.  Central  R.  Co.,  6  Fed.  Cas.  No.  3,501, 
6  McLean  401 ;  Dreskill  v.  Parish,  7  Fed.  Cas. 
No.  4,076,  5  McLean  241;  Dunkle  v.  Worces- 
ter, 8  Fed.  Cas.  No.  4,162,  5  Biss.  102;  Gus- 
tine  V.  Ringgold,  11  Fed.  Cas.  No.  5,877,  4 
Cranch  C.  C.  191;  Russell  v.  Ashley,  21  Fed. 
Cas.  No.  12,150,  Hempst.  546;  Wellford 
Miller,  29  Fed.  Cas.  No.  17,380,  1  Cranch  C.  C. 
485. 

"  Lives  "  construed. —  A  witness  "  lives  " 
where  he  can  be  found,  and  is  sojourning,  re- 
siding, or  abiding  for  his  health  or  any  other 
lawful  purpose.  Mutual  Ben.  L.  Ins.  Co.  v. 
Robison,  58  Fed.  723,  7  C.  C.  A.  444,  22 
L.  R.  A.  325. 

Deposition  taken  in  state  court  before  re- 
moval.—  A  deposition  properly  taken  in  an 
action  pending  in  a  state  court  is  not  i7i- 
validated  where  the  cause  is  subsequently  re- 
moved to  a  federal  court,  by  the  fact  that 
when  taken  the  witness  resided  less  than  one 
hundred  miles  from  the  place  where  the  cause 
was  pending.  U.  S.  Life  Ins.  Co.  v.  Ross,  102 
Fed.  722,  42  C.  C.  A.  601. 

Depositions  in  foreign  countries. — The  stat- 
utory provisions  respecting  the  taking  of  dep- 
ositions under  such  circumstances  apply 
only  to  depositions  de  bene  e.  e  (Sergeant  v. 
Biddle,  4  Wheat.  (U.  S.)  508,  4  L.  ed.  627; 
Warren  v.  Younger,  18  Fed.  859 ;  Curtis  i. 
Central  R.  Co.,  6  Fed.  Cas.  No.  3,501,  6  Mc- 
Lean 401),  and  not  to  the  taking  of  testi- 
mony in  a  foreign  country  (The  Alexandra, 
104  Fed.  904;  Bird  v.  Halsy,  87  Fed.  671). 

Under  the  former  English  practice  if  the 
defendant  lived  more  than  thirty  miles  from 
London  a  dedimus  might  be  issued  to  take 
his  answer.    3  Blackstone  Comm.  447. 

32.  In  re  Foster,  44  Vt.  570 ;  Jennings  v. 
Menaugh,  118  Fed.  612. 

Public  road. — •  A  witness  who  resides  less 
than  forty  miles  from  the  place  of  trial  by 
public  road  cannot  be  examined,  althovigh  the 
distance  by  railroad  is  greater  than  that  pre- 
scribed. Gordon  v.  Todd,  16  vvkly.  Notes  Cas. 
(Pa.)  35. 

The  distance  by  the  usual  land  route  shoiild 
govern,  although  there  may  be  a  nearer  route 
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D.  Witness  "  About  to  Leave."  It  m  proper  to  permit  a  dopogition  to  ho 
taken  where  tlie  witneK.s  is  aijout  to  leave  tlie  state  or  jiiriBdictiou  and  will  proha- 
hly  he  al)seiit  thererVoin  wlien  the  case  is  called  for  trial.'" 

E.  Physical  Inability.  Another  common  ground  for  granting  a  commission 
or  otherwise  authorizing  a  deposition  to  l)e  taken  is  the  physical  inahility  of  the 
witness  to  attend  the  trial  hecause  of  illness,  old  age,  or  other  bodily  inlirmit}'.^ 


by  water  which  is  more  used.  Marston  v. 
Forward,  5  Ala.  347. 

33.  Delaioare. —  Porter  v.  lieltzhoover,  2 
Harr.  484;  Hall  v.  Stout,  4  Del.  Ch.  209; 
Hickman  v.  Hickman,  1  Del.  Ch.  1.33. 

Indiana. —  Tullis  v.  Stafl'ord,  1.34  Ind.  2.58, 
33  N.  E.  1023. 

Maryland. —  Brvden  r.  Taylor,  2  Harr.  &  J. 
396,  3  Am.  Dec.  ,554. 

Minnesota. —  Davison  v.  Sherburne,  57 
Minn.  355,  59  N.  W.  316,  47  Am.  St.  Rep. 
618;  Atkinson  v.  Nash,  56  Minn.  472,  58 
N.  W.  39. 

'New  Jersey. —  Burley  v.  Kitchell,  20 
N.  J.  L.  305. 

New  York. —  McVitey  v.  Stanton,  13  N.  Y. 
Suppl.  914,  20  N.  Y.  Civ.  Proc.  409;  Cardall 
V.  Wilcox,  9  Johns.  266. 

Pennsylvania. —  Schoneman  v.  Fegley,  7 
Pa.  St.  433. 

United  States. —  Turner  Shaekman,  27 
Fed.  183. 

England. —  Pirie  v.  Iron,  8  Bing.  143,  1 
Dowl.  P.  C.  252,  1  Moore  &  S.  223,  21  E.  C.  L. 
481;  Warner  v.  Mosses,  16  Ch.  D.  100,  50 
L.  J.  Ch.  28,  29  Wkly.  Rep.  201 ;  Webster  P. 
Paulson,  Dick.  540,  21  Eng.  Reprint  380; 
Birt  V.  White,  Dick.  473,  21  Eng.  Reprint 
353;  Botts  v.  Verelst,  Dick.  454,  21  Eng.  Re- 
print 346 ;  Weekes  r.  Pall,  6  Dowl.  P.  C.  462, 

5  Scott  713;  Shelley  v.   ,  13  Ves.  Jr.  56, 

33  Eng.  Reprint  215.  See  Chitty  v.  Selwyn, 
2  Atk.  359,  26  Eng.  Reprint  617;  Dicher  v. 
Power.  Dick.  112,  21  Eng.  Reprint  211; 
Baskett  v.  Toosey,  6  Madd.  261 ;  Anonymous, 
Moseley  85. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  26 
et  seq. 

It  is  not  a  sufficient  ground  for  a  deposi- 
tion that  the  witness  has  no  property  and  is 
about  to  remove  from  one  part  of  the  state  to 
another  ( McFarlane  v.  Moore,  1  Overt.  (Tenn.) 
32,  3  Am.  Dec.  752)  ;  that  he  is  a  transient 
person,  moving  from  place  to  place,  and 
talked  of  moving  out  of  the  country  (Turnley 
V.  Evans,  3  Humphr.  (Tenn.)  222)  ;  or  that 
he  "  is  a  seaman  on  board  a  gunboat  .  .  . 
and  liable  to  be  ordered  to  some  other  place, 
and  not  to  be  able  to  attend  tne  court  at  the 
time  of  its  sitting"  (The  Samuel,  1  Wheat. 
(U.  S.)  9,  4  L.  ed.  23). 

Non-resident  witness  within  the  state  may 
be  exiiniincd  on  coiiiiiiissioii  d<:  bene  esse  as 
a  going  wil-ii(!ss.  Porter  v.  Belt/,hoover,  2 
IhiiT.  (I)cl.)  484. 

Residence  at  place  of  taking. —  To  authorize 
the  deposition  of  a,  going  witness  it  is  not 
neecwsiD'v  t.hiit  lie  sliouhl  b(!  a  permanent  resi- 
dent of  (lie  place  where  his  deposition  is 
tak(!n  ;  a  (cnipoi-ai-y  or  transient  residence  is 
Hunicient.  lirydeii  ?'.  Taylor,  2  llarr.  &  J. 
(Md.)  390,  3  Am.  Dec.  554. 
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The  deposition  of  an  army  officer  who  ex- 
pects to  be  oi'dered  away  may  be  taken. 
Cardall  r.  Wilcox,  9  Johns.  (X.  V.)  206. 

The  Maryland  act  of  1779  related  only  to 
persons  wbo  were  residents  at  the  time  the 
depositions  were  taken  and  who  afterward 
left  the  state  or  died  before  the  trial  of  the 
cause.  Shane  v.  Clarke,  3  Harr.  &  M.  (Md.) 
101. 

Witnesses  servants  of  applicant. —  In  East 
India  Co.  v.  Naish,  Bunb.  320.  2  Fowl.  Exch. 
Pr.  127,  an  application  for  the  examination 
of  two  ship  captains  on  the  ground  that  they 
were  about  to  go  on  a  voyage  was  refused 
because  they  were  servants  of  the  applicant 
and  tmder  its  control,  and  also  because  the 
time  was  too  short  to  cross-examine. 

Criminal  proceeding. —  Under  a  statute  pro- 
viding that  a  defendant  in  a  criminal  c-ase 
may  take  the  depositions  of  his  witnesses  if 
they  are  about  to  leave  the  .state  without  his 
procurement  or  consent,  or  are  physically  un- 
able to  attend  the  trial,  or  their  death  is  ap- 
prehended, there  is  no  right  to  a  commission 
to  take  depositions  in  a  foreign  eountrv. 
Kaelin  r.  Com.,  84  Ky.  354,  1  S.  W.  594, 's 
Ky.  L.  Rep.  293. 

34.  Alabama. —  Reese  r.  Beck,  24  Ala.  651. 

Delaioare. — Hays  v.  .Johnson.  3  Houst.  219; 
Hall  V.  Stout,  4  Del.  Ch.  269;  Hickman  c. 
Hickman,  1  Del.  Ch.  133. 

Indiana. —  Humbarger  r.  Carev.  145  Ind. 
324,  42  N.  E.  749,  44  N.  E.  302  :  Tullis  v. 
Stafford,  134  Ind.  258,  33  N.  E.  1023;  Dare 
V.  McNutt,  1  Ind.  148.  Smith  30. 

Maryland. —  Goodman  r.  Wineland,  61  Md. 
449. 

Michigan. —  Stvles  ».  Decatur,  131  Mich. 
443,  91  N.  W.  622. 

Minnesota. —  Davison  r.  Sherbiirne,  57 
Minn.  355,  59  N.  W.  316,  47  Am.  St.  Rep.  618 ; 
Atkinson  v.  Nash,  56  Minn.  472.  58  N.  W.  39. 

Missouri. —  Kirton  v.  Bull.  168  Mo.  622,  68 
S.  W.  927. 

NeiD  Hampshire. —  Russell  r.  Fabvan,  35 
N.  H.  159. 

New  York. —  Johnston  r.  Bush,  57  N.  Y. 
633 ;  Cheever  r.  Saratoga  County  Bank,  47 
How.  Pr.  376. 

Virginia. —  Taylor  r.  J\Iallory,  90  Va.  18, 
30  S.  E.  472. 

United  Stales. —  Richter  v.  Jerome,  25  Feil. 
679;  New  York,  etc.,  Coffee  Polishing  Co.  ;;. 
New  York  Coffee  Polishing  Co.,  9  Fed.  578, 
20  Blatclif.  174,  02  How.  Pr.  (N.  Y.)  485. 

Krinland,. —  Fitzhugh  V.  Leo,  Ambl.  65,  27 
Eng.  Kojirint  38;  Elliee  r.  Roupell,  32  Beav. 
299,  .307,  318,  9  Jur.  N.  S.  530,  32  L.  J,  Ch. 
563,  624,  8  L.  T,  Rep,  N,  S,  191,  2  New  Rep. 
3,  150,  11  Wkly.  Rep.  579;  Wade  v.  George, 
(^ary  ''0,  21  Eng.  Reprint  22;  Warner  c. 
Mosses,  IC  Oh.  D.  100,  50  L.  J.  Ch,  28,  29 
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F.  Exclusive  Knowledge  of  Witness,  In  chancery  depositions  of  a  single 
witness,  sometimes  of  two,  may  be  taken  de  hene  esse,  wliere  tlie  knowledge  of 
the  matter  rests  wholl}'  with  the  witness  or  with  two  witnesses  — -  this  in  view  of 
the  general  uncertainty  of  human  life.^^  But  this  rule  has  never  been  adopted 
in  this  country  by  courts  of  law,^"  although  the  right  to  take  depositions  on  this 
ground  has  been  conferred  by  statute.^'' 

G.  Special  Circumstances.  Special  circumstances  may  authorize  the  taking 
of  a  deposition  ;  as  the  confinement  of  the  witness  in  jail,^'^  the  pendency  of  crimi- 
nal proceedings  against  him,^"-'  his  engagement  as  attorney  in  another  court,*"  or 
his  inability  to  furnish  security  for  his  appearance  as  a  witness  for  the  people  in 
a  criminal  case.'^^  So  where  it  appears  tiiat  the  witness  is  a  femalc,^^  is  a  practis- 
ing physician,''^  is  deaf,**  it  is  inconvenient  for  him  to  attend,*^  or  generally  where 
the  jnstice  of  the  case  requires  that  the  testimony  be  taken  in  this  form.*^ 


Wklv.  Rep.  201 ;  Pond  v.  Dimes,  2  Dowl.  P.  C. 
730,  3  Moore  &  S.  161,  30  E.  C.  L.  494;  Cann 
r.  Cann,  1  P.  Wins.  567,  24  Eng.  Reprint  520 ; 
Pliilips  V.  Carew,  1  P.  Wms.  117,  24  Eng. 
Reprint  318;  Mason  r.  Goodburne,  Rep.  T. 
Finch  391,  23  Eng.  Reprint  214;  Angell  v. 
Angell,  1  Sim.  &  St.  83,  24  Rev.  Rep.  149,  1 

Eng.  Ch.  83;  Rowe  r.   .  13  Ves.  Jr.  261, 

33  Eng.  Reprint  292;   Shelley  v.   ,  13 

Ves.  Jr.  50,  33  Eng.  Reprint  215;  Bellamy  v. 
Jones,  8  Ves.  Jr.  31,  6  Rev.  Rep.  205,  32  Eng. 
Reprint  261. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  28. 

Ability  to  attend  trial. — Where  the  witness 
departs  from  the  county,  an  order  to  tal-;e  his 
deposition  on  the  ground  that  there  is  good 
reason  to  believe  that  he  cannot  attend  within 
a  reasonable  time  on  account  of  age,  sickness, 
or  infirmity,  should  not  be  made,  as  the  de- 
parture is  an  indication  of  an  ability  to  re- 
turn. McCoskry's  Estate,  10  N.  Y.  Civ.  Proc. 
178. 

Extent  of  illness. —  The  ill-health  must  be 
such  that  tlie  witness  is  in  a  dangerous  state. 
Bellamy  r.  Jones,  8  Ves.  Jr.  31,  6  Rev.  Rep. 
205.  32  Eng.  Reprint  261. 

Witness  over  seventy. — •  In  England  the 
rule  is  that  the  witness  must  be  seventy  years 
old  (Fitzhugh  r.  Lee,  Ambl.  65,  27  Eiig.  Re- 
print 38 ;  Bidder  v.  Bridges,  26  Ch.  D.  1,  50 
L.  T.  Rep.  N.  S.  287,  32  Wkly.  Rep.  445 
[affirmm.g  53  L.  J.  Ch.  479]  ;  Prichard  v.  Gee, 
6  Madd.  364)  ;  when  over  seventy  tlie  order 
for  leave  to  examine  is  of  course  ( Rowe  «. 

 .  13  Ves.  Jr.  261,  33  Eng.  Reprint  292). 

In  Fitzhugh  v.  Lee,  Arabl.  65,  27  Eng.  Re- 
print 38,  the  rule  requiring  the  witness  to  be 
seventy  years  of  age  was  dispensed  with  in 
tire  case  of  the  surviving  witness  to  a  will, 
upwards  of  sixty  years  old,  afflicted  with 
gravel,  and  the  parties  residing  in  Virginia, 
the  chancellor  saying:  "The  parties  living 
in  Virginia,  is  a  favorable  circtmistance ;  for 
it  would  be  long  before  they  could  be  served 
with  process,  and  possibly  when  they  were, 
might  not  pay  regard  to  it." 

35.  Ellice  r.  Roupell,  32  Beav.  299,  307, 
318,  9  Jur.  N.  S.  530,  32  L.  J.  Ch.  563,  624, 
8  L.  T.  Rep.  N.  S.  191,  2  New  Rep.  3,  150,  11 
Wklv.  Rep.  579;  Cholmondelv  r.  Oxford,  4 
Bro.'Ch.  157,  29  Eng.  Reprint  828;  Hankin  v. 
Middleditch,  2  Bro.  Ch.  641,  29  Eng.  Reprint 
355;  Brydges  v.  Hatch,  1  Cox  Ch.  423,  29 


Eng.  Reprint  1231;  Pearson  r.  Ward,  1  Cox 
Ch.  177.  29  Eng.  Reprint  1116.  2  Dick.  648, 
21  Eng.  Reprint  424;  Hall  v.  Stout,  4  Del.  Ch. 
269;  Hiclonan  v.  Hickman.  1  Del.  Ch.  133; 
Shirley  v.  Ferrers,  Moseley  389,  3  P.  Wms. 
77,  24"  Eng.  Reprint  976;  Angell  v.  Angell, 
I  Sim.  &  St.  83,  24  Rev.  Rep.  149,  1  Eng. 

Ch.   83;    Rowe   v.   ,    13   Ves.   Jr.  261, 

33  Eng.  Reprint  292;    Shelley  v.   ,  13 

Ves.  Jr.  56,  33  Eng.  Reprint  2i5;  Bellamv  r. 
Jones,  8  Ves.  .Jr.  31,  6  Rev.  Rep.  205.  32  Eng. 
Reprint  261. 

It  is  not  necessary  that  the  witness  should 
be  old  or  infirm.  Pearson  v.  Ward,  1  Cox  Ch. 
177,  29  Eng.  Reprint  1116,  Dick.  648,  21  Eng. 
Reprint  424 ;  Shirlev  v.  Ferrers,  Moselev  389, 
3  P.  Wms.  77,  24  Eng.  Reprint  976. 

36.  Carloss  v.  Colclough,  1  Brev.  (S.  C.) 
462. 

37.  In  Alabama  it  is  provided  by  statute 
that  a  deposition  may  be  talien  "  where  the 
claim  or  defense,  or  a  material  part  thereof, 
depends  exclusively  on  the  evidence  of  the 
witness."  May  v.  May,  28  Als.  141. 

38.  Hopper  v.  Williams,  2  Pa.  L.  J.  Rep. 
447,  4  Pa.  L.  J.  235. 

39.  In  Mills  r.  Mills,  12  Ont.  Pr.  473,  an 
action  of  alimony,  the  application  of  a  de- 
fendant against  whom  plaintifi'  had  insti- 
tuted criminal  proceedings  for  bigamy,  to 
be  examined  abroad,  was  granted,  the  reason 
assigned  by  him  for  inability  to  attend  the 
trial,  viz.,  that  he  was  afraid  to  return  to  the 
jurisdiction  on  account  of  the  criminal  pro- 
ceedings, being  held  sufficient. 

40.  Huffman  r.  Barklev,  1  Bailey  (S.  C.) 
34. 

41.  People  V.  Lee,  49  Cal.  37. 

48.  In  Georgia  female  witnesses  may  be 
examined  by  interrogatories.  Powell  v.  Au- 
gusta, etc.,  R.  Co.,  77  Ga.  192,  3  S.  E. 
757. 

43.  Alexander  v.  Montgomery  Branch  Bank, 
5  Ala.  465. 

44.  Hussey  v.  Bodkin,  2  Hog.  214. 

45.  Ogilby  v.  Gregory,  25  L.  J.  Oh.  32,  4 
Wkly.  Rep.  67. 

46.  In  re  Mysore  West  Gold  Min.  Co.,  42 
Ch.  D.  535,  58  L.  J.  Ch.  731,  I  Meg.  347.  01 
L.  T.  Rep.  N.  S.  453,  38  Wklv.  Rep.  794; 
Warner  v.  Mosses,  16  Oh.  D.  100,  50  L.  J.  Oh. 
28,  29  Wkly.  Rep.  201;  Blackwood  v.  Bur- 
rowes,  Fl.  &  K.  630,  4  Ir.  Eq.  609;  Shelley 
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V.  ACTIONS  AND  PROCEEDINGS  IN  WHICH  TAKEN. 

A.  Civil  Actions.    Generally  depositions  may  be  taken  and  used  in  all  actions 

or  suits,  whether  at  law  or  in  equity.'*' 

B.  Special  Proceeding's.  Statutes  autliorizing  depositions  to  be  taken  and 
used  in  actions  give  no  right  to  thein  in  special  proceedings.**    They  may  be 


V.   ,  13  Ves.  Jr.  .50,  3.3  Eng.  Reprint  21.5. 

And  see  U.  S.  v.  Horn  Hing,  48  Fed.  635; 
Payne  v.  Bosgrave,  2  Fowl.  Exch.  Pr.  125. 

Accuracy  of  accounts. —  A  commission  may 
issue  to  determine  the  accuracy  of  accounts. 
Parlcer  v.  Peet,  1  De  G.  &  Sm.  210:  Re  Im- 
perial Land  Co.,  37  L.  T.  Rep.  N.  S.  588. 

Jurisdiction  of  foreign  court. —  A  commis- 
sion may  issue  to  examine  as  to  the  extent  of 
the  jurisdiction  of  a  foreign  court,  but  not  as 
to  its  original  constitution.  Gage  v.  Stafford, 
2  Ves.  556,  28  Eng.  Reprint  354. 

Nationality  of  vessel. —  A  commission  may 
be  granted  to  determine  the  nationality  of  a 
vessel  seized  by  customs  officers.  Laragoity 
V.  Atty.-Gen.,  2  Price  172. 

Proper  amount  of  alimony. —  In  Forrest  v. 
Forrest,  3  Bosw.  (N.  Y.)  601,  the  court  re- 
fused a  commission  to  obtain  testimony  to  'je 
used  on  a  reference  to  ascertain  the  proper 
amount  of  alimony  to  be  paid  upon  the  re- 
versal of  so  much  of  a  decree  for  divorce  as 
fixed  the  amount  of  permanent  alimony. 

Questioning  foreign  judgment. —  A  commis- 
sion will  not  be  granted  for  the  purpose  of 
questioning  a  foreign  judgment.  Martin  v. 
Nicolls,  3  Sim.  458,  6  Eng.  Ch.  458. 

To  prove  foreign  unwritten  laws  a  commis- 
sion may  issue,  although  the  statute  laws  may 
be  proved  by  official  printed  copies  and  the  un- 
written laws  by  resident  lawyers  versed  in 
the  laws  of  the  foreign  country.  Boyes  v. 
Bossard,  87  N.  Y.  App.  Div.  605,  84  N.  Y. 
Suppl.  503.  But  see  The  M.  Moxham,  1  P.  D. 
107,  24  Wkly.  Rep.  577;  Lord  v.  Colvin,  23 
L.  J.  Ch.  469,  2  Wldy.  Rep.  134. 

47.  Cobb  V.  Rice,  130  Mass.  231 ;  Brown 
V.  Watson,  06  Mich.  223,  33  N.  W.  493 ;  Crane 
V.  Evans.  12  N.  Y.  Civ.  Proc.  445 ;  Stegner  c. 
Blake,  36  Fed.  183.  See  Reed  v.  Gold,  (Va. 
1903)  45  S.  E.  868. 

Depositions  may  be  taken  in  a  qui  tarn  ac- 
tion (Moses  V.  Gunn,  1  Root  (Conn.)  307),  in 
an  action  to  recover  a  statutory  penalty  (In- 
diana Millers'  Mut.  F.  Ins.  Co.  i'.  People,  05 
111.  App.  355),  in  an  action  against  a  cor- 
poration (Eastman  v.  Coos  Bank,  1  N.  H. 
23),  in  an  injunction  proceeding  (Rancour's 
Petition,  00  N.  H.  172,  20  Atl.  930),  in  a 
foreclosure  suit  (Lombard  v.  Thorp,  70  Iowa 
220,  30  N.  W.  490),  in  an  issue  out  of  chan- 
cery to  try  the  validity  of  a  will  (Green  v. 
Green,  5  Ohio  278),  on  the  trial  of  a  feigned 
issiK^  out  of  ('hanfcry  (  Lockyer  v.  Lockyor,  1 
Edfii.  Scl.  Ciis.  (N.  V.)  107),  or  in  an  "inter- 
jdciidirig  pi  occcding  (Canada  Permanent  Bldg. 
Soc.      Foi-cst,  (;  Ont.  Pr.  254). 

Action  for  separation. —  Whei'c  a  wife 
brijigs  a  coiinteraetion  for  a  Heparation,  on 
till-  ground  of  cruel  and  inhuman  trciatiiicnt 
coiiHisting  of  chiirgcs  of  adultery  with  a  per- 
son named,  the  husband  should  be  permitted 
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to  take  depositions  as  to  the  misconduct  of 
the  wife  with  the  person  referred  to,  for  the 
purpose  of  justifying  his  alleged  cruel  and 
inhuman  treatment.  Israel  v.  Israel,  54  N.  Y. 
App.  Div.  408,  GO  N.  Y.  Suppl.  777. 

An  investigation  by  a  foreign  judge  as  to 
an  alleged  smuggling  transaction  is  not  with- 
in a  statute  providing  tliat  the  testimony  of 
any  witness  residing  in  the  United  States 
may  be  obtained  by  commission  or  letters 
rogatory,  to  be  used  in  a  suit  for  the  recovery 
of  money  or  property  depending  in  any  court 
in  a  foreign  country  when  tne  government  of 
that  country  is  a  party,  or  interested  in  the 
suit,  and  do  not  warrant  an  order  directing 
the  attendance  of  a  witness  to  answer  the  in- 
terrogatories. In  re  Letters  Rogatory,  36 
Fed.  306. 

In  Indiana  depositions  may  be  taken  with- 
out the  state  in  an  action  pending  before  a 
mayor  having  the  jurisdiction  and  powers  of 
a  justice  of  the  peace.  Reeves  i",  Allen,  42 
Ind.  359. 

The  court  must  have  jurisdiction  of  the 

cause.    U.  S.  v.  Hom  Hing,  48  Fed.  635. 

The  federal  statutes  relative  to  the  taking 
and  use  of  depositions  are  applicable  only  to 
cases  in  the  United  States  circuit  and  district 
courts.  The  Argo,  2  Wheat.  (U.  S.)  287,  4 
L.  ed.  241. 

48.  A  statute  which  authorizes  depositions 
to  be  taken  in  actions  only  will  not  authorize 
the  taking  of  a  deposition  to  be  used  on  a 
motion  by  a  person  not  a  party  to  an  action 
to  be  relieved  from  a  purchase  made  at  a 
judicial  sale  (Crane  v.  Evans,  12  N.  Y.  Civ. 
Proc.  445),  to  take  testimony  to  be  used  in 
supplementary  proceedings  (Morrell  v.  Hey, 
15  Abb.  Pr.  ("N.  Y.)  430,  24  How.  Pr.  (N.  Y.) 
48;  Champlin  v.  Stodart,  04  How.  Pr.  (N.  Y.) 
378;  Graham  r.  Colburn,  14  How.  Pr.  (N.  Y.) 
52),  or  to  examine  a  party  to  an  action  for 
the  purpose  of  procuring  his  testimony  to  be 
used  on  a  special  motion  (Stake  v.  Andre,  18 
How.  Pr.  (N.  Y. )  159),  nor  can  a  commission 
issue  in  proceedings  to  disbar  an  attorney 
{In  re  Attorney,  83  N.  Y.  104),  in  a  statu- 
tory proceeding  by  a  receiver  before  referees, 
in  relation  to  claims  against  an  insolvent  in- 
surance company  ( Wood  r.  Howard  Ins.  Co., 
18  Wend.  (N.  Y.)  040),  or  in  proceedings 
against  nn  absconding  debtor  {In  rc  Whit- 
ney, 4  Hill  (N.  Y.)  533). 

in  Vermont  the  ])rovisions  of  the  statute 
relative  to  the  taking  of  depositions  in  civil 
causes  do  not  a))ply  to  that  class  of  cases  in 
which  tlie  supreme  court  has  jurisdiction, 
involving  the  trial  of  matters  of  fuet  on  evi- 
dence, as  granting  divorces,  establishing  liigii- 
ways,  granting  new  trials  on  petition,  and 
vacating  levi(:s  of  execution  on  real  estate. 
Briggs  V.  Green,  33  Vt,  505. 
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taken,  liowever,  when  expressly  permitted,  or  when  the}'  are  authorized  in  civil 
cases  generally.*''' 

C.  Criminal  Prosecutions.  In  many  jurisdictions  statutes  have  been 
enacted  which,  either  expressly  or  by  implication,  permit  a  defendant  in  a  crim- 
inal case  to  take  a  deposition  in  his  own  behalf.^"  If  no  such  statute  exists  the 
deposition  cannot  be  taken     unless  the  accused   first  procures  the  consent 


49.  Depositions  may  be  taken  and  used  in 
contempt  proceedings  ( Una  v.  Dodd,  38  N.  J. 
Eq.  460 ) ,  in  a  proceeding  for  the  discovery  of 
the  assets  of  an  estate  {Ex  -p.  Gfeller,  (Mo. 
Sup.  1903)  77  S.  W.  552;  Eckerle  v.  Wood, 
95  Mo.  App.  378,  69  S.  W.  45),  in  bastardy 
proceedings    (State  v.  Hickerson,  72  N.  C. 

421),  in  garnishment  jDroceedings    (   v. 

Galbraith,  2  Ball.  (Pa.)  78,  1  L.  ed.  297),  in 
probate  proceedings  (In  rc  Arrowsmith,  206 
111.  352,  69  N.  E.  77 ;  Moore  v.  Smith,  88  Kv. 
151,  10  S.  W.  380,  10  Ky.  L.  Rep.  729; 
Gildeisleeve  v.  Atkinson,  6  N.  M.  250,  27  Pae. 
477,  in  proceedings  for  the  appointment  of  a 
receiver  (Robinson  v.  McConnell,  19  Ohio  Cir. 
Ct.  716) ,  in  proceedings  in  a  surrogate's  court 
to  fix  a  transfer  tax  (Matter  of  Wallace,  71 
N.  Y.  App.  Div.  284,  75  N.  Y.  Suppl.  838),  in 
proceedings  on  return  to  a  writ  of  habeas 
corpus  (Re  Smart  Infants,  12  Ont.  Pr.  2),  in 
proceedings  to  disbar  an  attorney  (In  re  Well- 
come, 23  Mont.  259,  59  Pac.  711.  But  see  In  re 
Attorney,  83  N.  Y.  164),  on  a  motion  for  a 
new  trial  (O'Connor  v.  McLaughlin,  80  N.  Y. 
App.  Div.  305,  80  N.  Y.  Suppl.  741 ;  Llewel- 
lyn V.  Levy,  33  Wkly.  Notes  Cas.  (Pa.)  310), 
on  an  appeal  from  an  order  of  filiation  and 
maintenance  (Hildreth  v.  Overseers  of  Poor, 
13  N.  J.  L.  5),  on  the  trial  of  an  election 
petition  (Maclennan  v.  Bergin,  1  Hodg.  El. 
Rep.  ( U.  C. )  803 ) ,  or  on  a  summary  applica- 
tion to  set  aside  proceedings  on  the  ground  of 
bad  faith  in  establishing  them  (Pictou  Bank 
V.  Pugsley,  32  N.  Brunsw.  384). 

Surrogate  proceedings. —  A  statute  by  its 
terms  applicable  to  depositions  in  actions, 
which  by  anotlier  section  is  extended  to  sur- 
rogates' courts  and  to  "  the  proceedings 
therein,  so  far  as  they  can  be  applied  to  the 
substance  and  subject-matter  of  a  proceeding, 
without  regard  to  its  form,"  authorizes  the 
surrogate's  court  to  grant  commissions  to 
take  testimony  out  of  the  state  to  be  used  in 
special  proceedings  before  it.  In  re  Plumb, 
135  N.  Y.  661,  32  N.  E.  22  [affirming  64  Hun 
317,  19  N.  Y.  Suppl.  79,  22  N.  Y.  Civ.  Proc. 
209]. 

When  a  special  appearance  is  entered  for 
the  purpose  of  having  an  unauthorized  gen- 
eral appearance  stricken  out  on  a  motion, 
the  court  cannot  order  a  commission  to  take 
testimony  for  the  purpose  of  ascertaining 
Avhetlier  the  general  appearance  was  author- 
ized, as  such  an  order  presupposes  the  entry 
of  a  general  appearance,  and  assumes  the  very 
point  in  issue.  Woods  v.  Dickinson,  7  Mackev 
(D.  C.)  301. 

Where  a  will  is  offered  tor  probate  before 
the  clerk  in  vacation,  depositions  cannot  be 
taken  and  used  to  establish  the  due  execution 
•of  the  will.    Duckworth  v.  Hibbs,  38  Ind.  78. 


Where,  by  statute,  the  same  proceedings 
are  to  be  had  in  a  proceeding  as  in  an  action 
a  commission  may  be  issued.  Paddock  v. 
Kirkham,  102       Y.  597,  8  N.  E.  214. 

50.  Arkansas. — Giboney  v.  Rogers,  32  Ark. 
462. 

California. —  People  v.  Lundquist,  84  Cal. 
23,  24  Pac.  153. 

Florida.— l^ewton  v.  State,  21  Fla.  53. 

Illinois. — Richardson  r.  People,  31  111.  170. 

Kansas. —  State  v.  McCarty,  54  Kan.  52, 
36  Pae.  338. 

Texas. —  Johnson  r.  State,  27  Tex.  758; 
Adams  r.  State,  19  Tex.  App.  250. 

United  States. —  U.  S.  r.  Cameron,  15  Fed. 
794,  5  McCrarv  93;  U.  S.  v.  Wilder,  14  Fed. 
393,  4  Woods  475. 

See  16  Cent.  Dig.  tit.  "  Depositions,*'  §  25. 

In  Kansas  the  deposition  need  aot  be  taken 
on  written  interrogatories,  as  in  civil  cases. 
State  V.  McCarty,  54  Kan.  52,  36  Pac.  338. 

Expense  of  procuring. —  In  the  absence  of 
statutory  provisions  authorizing  it,  the  ac- 
cused is  not  entitled  to  be  furnished  with 
money  with  wliich  to  procure  his  deposi- 
tions. Nite  V.  State,  41  Tex.  Cr.  340',  54 
S.  W.  763. 

Where  a  criminal  case  is  removed  by  cer- 
tiorari into  the  supreme  court  and  retained 
on  the  civil  side,  a  coinmission  may  issue 
to  take  the  deposition  of  a  foreign  witness 
as  in  a  civil  case.  People  v.  Vermilyea,  7 
Cow.  (N.  Y.)  369. 

Where,  under  the  constitution,  a  person 
charged  -with  a  crime  has  the  right  to  com- 
pulsory process  to  enforce  the  attendance  o'f 
his  witnesses  within  the  state,  but  no  legis- 
lative provisions  have  been  made  for  the 
means  of  such  enforcement,  the  court  may 
permit  the  taking  of  the  depositions  of  wit- 
nesses bevond  the  reach  of  its  process.  State 
V.  Fulford,  33  La.  Ann.  679 ;  State  v.  Hornsby, 
8  Rob.  (La.)  554,  41  Am.  Dee.  305. 

51.  Alabama. —  Ex  p.  Harkins,  6  Ala.  63, 
41  Am.  Dec.  38. 

Georgia. —  McLane  v.  State,  4  Ga.  335. 

Louisiana. —  State  v.  Fahey,  35  La.  Ann. 
9;  State  v.  Fulford,  33  La.  Ann.  679. 

Maryland. —  Young  v.  State,  90  Md.  579, 
45  Atl.  531. 

H^ew  York. —  People  v.  Squire,  3  N".  Y''.  St. 
194. 

Washington: — State  v.  Hunter.  18  Wash. 
670,  52  Pac.  247 ;  State  v.  Humason,  5  Wash. 
499,  32  Pac.  111. 

United  States.— TJ.  S.  r.  Thomas,  28  Fed. 
Cas.  No.  16,476,  1  Hayw.  &  H.  243. 

England. —  Reg.  i".  Upton  St.  Leonard,  10 
Q.  B.  827,  12  Jur.  11,  17  L.  J.  M.  C.  13,  2 
New  Sess.  Cas.  582,  59  E.  C.  L.  827 ;  Anony- 
mous, 19  Ves.  Jr.  321. 
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of  the  state/''^  The  state  witli  the  coriKent  of  defendant  may  take  depof-itions  for 
use  in  tlie  proseeution  ; but  otherwiKe  cannot  do  ho;''*  and  it  seems  that  a 
deposition  taken  without  tlie  conwent  of  the  accused  cannot  be  used  in  lii/j  favor.*® 

VI.  PERSONS  AND  OFFICIALS  WHO  MAY  TAKE. 

A.  Statutory  Desig-nation — l.  In  General.    The  United  States  statutes 

designate  the  judicial  officers,  magistrates,  and  others  Ijefore  whom  depositions 
de  l>ene  etrne  may  be  taken  for  use  in  tlie  federal  courts,"'''  and  many  of  the  states 
liave  substantially  similar  statutes  which  specify  the  j^articular  officials  before 
whom  depositions  may  be  taken  generally,"  or  ])rovide  for  the  taking  of  deposi- 


See  16  Cent.  Dig.  tit.  "  Dopositions,"  §  25. 

Inquiry  as  to  sanity  of  accused. —  Where 
the  object  of  a  statute  is  to  authorize  the 
taking  of  a  deposition  for  use  on  the  trial  of 
the  indictment,  it  cannot  be  taken  to  be  used 
on  an  inquiry  into  the  sanity  of  defendant 
by  a  commission  appointed  by  the  court  be- 
fore the  trial.  People  v.  Haight,  13  Abb.  N. 
Cas.  (N.  Y.)  197. 

5S.  In  South  Carolina  the  testimony  of  a 
non-resident  witness  can  be  taken  by  defend- 
ant only  by  the  consent  of  the  solicitor  for 
the  state,  which  consent  the  court  has  no 
power  to  compel.  State  v.  Murphy,  48  S.  C. 
1,  26  S.  E.  43. 

53.  Wightman  v.  People,  07  Barb.  (N.  Y.) 
44;  State  v.  Bowen.  4  McCord  (S.  C.)  254. 

54.  Dominges  v.  State,  7  Sm.  &  M.  (Miss.) 
475,  45  Am.  Dec.  315;  People  r.  Restell,  3 
Hill  (N.  Y.)  289;  State  v.  Bowen,  4  McCord 
(S.  C.)  254. 

55.  Dominges  v.  State,  7  Sm.  &  M.  (Miss.) 
475.  45  Am.  Dec.  315. 

56.  Under  U.  S.  Rev.  St.  (1878)  §  8(i3 
[IT.  S.  Comp.  St.  (1901)  p.  6G1]  which 'desig- 
nates among  others  before  whom  depositions 
de  bene  esse  may  be  taken,  a  judge  of  a 
county  court  of  any  of  the  United  States, 
the  following  have  been  held  competent :  A 
"  justice  "  of  a  county  court  ( Smith  t".  Wil- 
liams, 22  Fed.  Cas.  No.  13.127),  the  judge 
of  a  probate  court,  being  a  court  of  record 
and  possessing  a  seal  (Merrill  r.  Dawson, 
17  Fed.  Cas.  No.  9,469,  flempst.  563  [af- 
firmed in  11  How.  375,  13  L.  ed.  736]),  and 
the  judge  of  a  county  court  \'\'ithin  a  county 
other  than  that  to  which  his  judicial  func- 
tions are  limited  (Voce  v.  Lawrence,  28  Fed. 
Cas.  No.  16,979,  4  McLean  20'3).  A  judge 
of  a  city  court  ( Foreman  v.  Holmead.  9 
Fed.  Ca.s."  No.  4,935,  5  Cranch  C.  C.  162)  or 
a  judge  of  a  county  commissioners'  court  is 
not  within  si'ction  .30  of  the  federal  judiciary 
act  autlioii/.itig  depositions  to  be  taken  be- 
fore certain  ii[agistrii.tx>s  and  judicial  oHi- 
cers  (Garey  Union  Bank,  10  Fed.  Cas.  No. 
5,241,  3  Cr'aneh  C.  C.  91).  Section  30  of  the 
judiciary  act  which  does  not  include  justices 
of  the  peace  among  the  oflicials  who  may 
take  depositions  de  bene  esse  refers  to  (h^po- 
Hitions  taken  without  a  rule.  A  deposition 
may  lie  taken  under  a  rule  in  the  federal 
court,  before  such  a  justice.  Banert  f.  Day, 
2  Fed.  Cas.  No.  836/  3  Wash.  243. 

Act  of  July  29,  1854. —  A  deposition  under 
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section  30  of  the  act  of  Sept.  24,  1789,  may, 
under  the  provisions  of  the  act  of  .July  29, 
18-54  (10  U.  S.  St.  at  L.  315  [U.  S.  Comp. 
St.  a901)  p.  661])  be  taken  before  a  notary 
public.  Dinsmore  r.  Maroney,  7  Fed.  Cas. 
No.  3,920,  4  Blatchf.  410. 

In  a  territorial  court,  following  the  federal 
admiralty  practice,  a  deposition  for  use  in 
admiralty  may  be  taken  before  a  notarj'  pub- 
lic.   Phelps  c.  Panama,  1  Wash.  Terr.  615. 

57.  In  Michigan  a  deposition  for  use  in  a 
circuit  court  may  be  taken  before  a  justice 
of  the  peace,  in  a  county  other  than  that  in 
which  the  trial  is  to  be  had.  Eslow  Mitch- 
ell, 26  Mich.  500. 

In  Mississippi  the  practice  in  chancery  i.s 
to  take  depositions  before  justices  of  the 
peace  without  commission  and  on  notice. 
Gordon  i'.  Watkins,  Sm.  &  M.  Ch.  37. 

In  Oregon  a  deposition  may  be  taken  be- 
fore an  officer  authorized  to  administer  oaths 
on  notice  and  without  a  commission. 
Wheeler  v.  Burckhardt,  34  Ores'.  504.  56 
Pac.  644. 

Assistants  to  surrogate. —  Where  assist- 
ants to  a  surrogate  are  authorized  to  ad- 
minister and  certify  oaths,  if  depositions 
are  reduced  to  writing  and  the  jurat  signed 
by  an  assistant  the  presence  of  the  surro- 
gate is  constiiictive  and  sufficient  to  satisfy 
the  statute  requiring  witnesses  giving  their 
depositions  on  probate  of  a  will  to  be  e-vam- 
ined  before  him.  In  re  Clark,  1  Tuck.  Surr. 
(N.  Y.)  119. 

Coordinate  authority. —  A  deposition  no- 
ticed to  be  taken  before  a  county  judge  may 
be  taken  before  the  coimty  clerk,  where  both 
officers  have  the  like  authority  in  the  prem- 
ises, and  the  statute  does  not  require  that 
the  officer  should  be  specified  in  the  notice. 
Williams  r.  Chadbourne,  6  Cal.  559.  Lender 
a  statute  designating  among  others  justices 
of  the  supreme  court  and  county  judges  as 
officials  to  whom  application  for  an  order  to 
take  depositions  in  perpeiuam  may  be  made, 
and  providing  that  the  examination  may  be 
ordered  t-o  be  had  before  <iny  officer  to  whom 
application  might  have  been  originally  made, 
where  application  is  made  to  a  supreme  court 
justice  he  may  direct  the  examination  to 
take  place  before  a  county  judge  qiuilified 
to  act  in  the  premises.  Sheldon  r.  Wood.  2 
]5osw.  (N.  Y.)  267.  Testimony  taken  by  a 
notary  public  under  the  act  of  1883  provid- 
ing "  tluit,  in  addition  to  the  methods  for 
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tions  in  other  states  before  persons  empowered  to  take  depositions  or  adminis- 
ter oaths  tlierein.^^  It  follows  that  in  sucli  jurisdictions  depositions  can  be  taken 
only  by  officials  of  the  kind  or  class  so  designated,  and  under  the  circumstances 
and  conditions  prescribed.''^ 


taking  testimony  now  provided  by  law,"  the 
mode  provided  for  by  the  act  may  be  re- 
sorted to,  stands  upon  the  same  footing  as 
that  taken  by  a  reguhir  commissioner.  Pe- 
trie  V.  Columbia,  etc.,  R.  Co.,  27  S.  C.  63,  2 
S.  E.  837. 

De  facto  ofBcer. —  A  deposition  is  not  in- 
validated because  tiiken  before  a  de  facto  no- 
tary public  who  has  failed  to  file  his  bond 
as  prescribed  by  statute.  Keeney  v.  Leas,  14 
Iowa  464. 

On  proceedings  to  probate  a  will  before  the 
surrogate,  the  testimony  of  a  witness  unable 
to  attend  before  that  officer  because  of  bod- 
ily infirmity  must  be  taken  by  him  and  not 
by  a  referee.  MeCoskry's  Estate,  10  N.  Y. 
Civ.  Proc.  178. 

On  the  death  of  a  magistrate  before  whom 
depositions  were  to  have  been  taken,  they 
may  be  taken  before  the  magistrate  to  whom 
the  docket  of  the  deceased  magistrate  was 
transferred.    Phelps  v.  Young,  1  111.  327. 

Standing  commissioner. —  Under  a  statute 
authorizing  a  commissioner  appointed  by  a 
circuit  superior  court  to  take  depositions  in 
any  cause  depending  in  any  court  of  the 
state,  a  commissioner  appointed  by  a  supe- 
rior court  in  chancery  may  take  depositions 
in  an  action  at  law.  McGuire  r.  Pierce,  9 
Gratt.  (Va.)  167.  In  West  Virginia  a  mas- 
ter commissioner  of  the  circuit  court  to 
whom  a  cause  is  referred  to  take,  state,  and 
settle  an  account  of  indebtedness  has  au- 
thority to  take  depositions.  Hickman  r. 
Painter,  11  W.  Va.  386. 

58.  Greene  f.  Tally,  39  S.  C.  338,  17  S.  E. 
779:  Mattocks  v.  Bellamy,  8  Vt.  463;  Pike 
r.  Blake.  8  Vt.  400;  Patterson  r.  Patterson, 
1  D.  Chipm.   (Vt.)  200. 

Clerk  of  court  of  record. —  A  deposition 
taken  before  a  "  county  clerk  "  is  not  taken 
before  the  clerk  of  a  court  of  record,  where  it 
does  not  aj)pear  that  he  is  the  clerk  of  a 
countv  court.  Bolds  v.  Woods,  9  Ind.  App. 
657,  36  N.  E.  933. 

Deputy  clerk. —  A  statute  empowering  the 
clerk  of  a  court  to  take  depositions  does  not 
confer  the  like  authority  on  the  deputy 
clerk.  Hartman  v.  Hartman,  15  Ky.  L.  Rep. 
368;  Urquhart  v.  Burleson,  6  Tex.  502; 
Hughes  V.  Prewitt,  5  Tex.  264. 

Non-resident  standing  commissioners. — The 
authority  given  to  the  commissioners  of  the 
state  of  Tennessee,  resident  in  other  states, 
to  take  affidavits,  to  be  read  as  evidence  in 
the  courts  of  that  state,  includes  the  au- 
thority to  take  depositions.  MeCandlass  r. 
Polk,  10  Humphr.  (Tenn.)  617.  In  Maine,  it 
is  not  necessary  that  a  magistrate  before 
whom  depositions  are  taken  in  another  state 
should  be  a  commissioner  appointed  by  the 
governor  and  council  of  Slaine  to  take  depo- 
sitions.   George  v.  Nichols,  32  Me.  179. 


Unauthorized  officer. —  It  is  immaterial 
that  the  officer  was  not  authorized  to  take 
depositions  in  the  foreign  state.  City  Bank 
r.  Young,  43  N.  H.  457.  Depositions  taken 
in  another  state  before  justices  not  empow- 
ered by  the  laws  thereof  to  take  depositions 
may  be  read  if  they  would  be  admissible  if 
taken  within  the  state.  Bostwick  ;■.  Lewis, 
1  Day  (Conn.)  33.  It  is  immaterial  that  no 
objection  was  made  to  the  official  character 
of  the  officer.  Thompson  v.  Wilson,  34  Ind. 
94. 

U.  S.  consul. —  The  Code  of  Criminal  Pro- 
cedure nowhere  prescribes  rules  for  taking 
depositions  out  of  the  United  States,  but 
Tex.  Rev.  St.  art.  2226,  provides  that  in 
civil  cases  a  United  States  consul  may  take 
depositions,  and  Code  Cr.  Proc.  art.  762,  ex- 
tends to  criminal  cases  the  rules  prescribed 
for  civil  cases  when  not  in  conflict  with  the 
criminal  code.  It  was  held  that  a  United 
States  consul  in  Mexico  is  a  proper  person 
to  execute  a  commission  to  take  testimony 
in  Mexico.  Adams  v.  State,  19  Tex.  App. 
250.  All  American  consul  residing  in  a  for- 
eign country,  and  who  has  been  duly  ac- 
credited there,  is  a  magistrate  authorized  to 
take  affidavits  and  depositions  in  such 
countrj',  within  the  rule  of  court.  Savage  v. 
Birckhead,  20  Pick.  (Mass.)  167. 

According  to  the  English  practice  a  com- 
mission must  be  executed  before  a  person  au- 
thorized by  the  law  of  the  foreign  country 
to  administer  oaths  and  take  depositions. 
Levitt  r.  Levitt,  2  Hem.  &  M.  620. 

Special  examiners. —  In  England  instead  of 
commissioners  the  court  may  name  special 
examiners.  In  re  Smith,  L.  R.  8  Eq.  23,  17 
Wkly.  Rep.  758  ;  London  Bank  v.  Hart,  L.  R. 
6  Eq.  467,  IB  L.  T.  Rep.  N.  S.  553;  Crofts  v. 
Middleton,  9  Hare  (App.)  xviii,  Ixxv,  17 
Jur.  112,  1  Wkly.  Rep.  163,  41  Eng.  Ch. 
(App.)  xviii,  Ixxv;  Edwards  v.  Spaight,  2 
Johns.  &  H.  617;  Laurence  v.  Maule,  3 
Wkly.  Rep.  534.  A  barrister  chosen  by  the 
parties  to  take  special  evidence  must  be  a 
special  examiner.  Reed  v.  Prest,  1  Kay 
(App.)  xiv. 

59.  California. —  McCann  x.  Beach,  2  Cal. 
25,  32. 

Indiana. —  Thompson  v.  Wilson,  34  Ind.  94. 

Kentucky. —  Watson  v.  Stucker,  5  Dana 
581.    See  Lockwood  v.  Brush,  6  Dana  433. 

Maryland. —  Ctichton  v.  Smith,  34  Md.  42. 

Mississippi. —  Ragan  v.  Cargill,  24  Miss. 
540'. 

Montana. —  McCormick  c.  Largey,  1  Mont. 
158. 

Nebraska. —  Starring  v.  Mason,  4  Nebr. 
367. 

0/iio.— Gibson  v.  McArthur,  5  Ohio  329; 
Matter  of  Herckelrath,  5. Ohio  S.  &  C.  PI. 
Dec.  565,  7  Ohio  N.  P.  537. 
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2.  Presumption  of  Authority.  If  the  dcpositioii  purports  to  liave  been  taken 
by  corn])oteMt  autliority  the  oliicial  cliaraetei"  aHsurned  and  the  authority  of  tlie 
person  vvliu  acted  will  Ijc  presumed  until  the  contrary  appears.*' 

3.  Territorial  Jurisdiction.  An  officer  liavintr  general  authority  to  take 
depositions  has  no  power  to  act  out  of  tiie  jui'isdiction  where,  under  liis 
appointment  or  the  like,  he  is  alone  authorized  to  exercise  his  functions.**' 

B.  Special  Appointment  or  Desig-nation — l.  In  General.  Persons  may 
be  appointed  by  statute  or  empowei'ed  by  state  authority  to  execute  commissions 
or  take  depositions  within  or  without  tlie  state  on  behalf  of  and  for  the  use  of 
courts  witliin  the  state  of  the  appointment;''^  tliey  maybe  designated  by  the 


Tennessee. —  Carter  v.  Ewing,  1  Tenn.  Ch. 
212. 

Texas. —  Lieupo  f.  State,  28  Tex.  App.  179, 
12  S.  W.  588. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  72 
et  seq. 

60.  Wells  V.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575;  Steele  v.  Stone, 
12  N.  H.  90;  Barron  v.  Pettes,  18  Vt.  385; 
Crane  v.  Thayer,  18  Vt.  162,  46  Am.  Dec. 
142;  Jasper  v.  Porter,  13  Fed.  Cas.  No.  7,229, 

2  McLean  579. 

De  facto  officer. —  Proof  that  the  justice  of 
the  peace  by  whom  a  foreign  deposition  was 
taken  was  at  the  time  a  justice  of  the  peace 
de  facto  is  good  prima  facie  evidence  of  his 
being  so  de  jure.  Adams  r.  Graves,  18  Pick. 
(Mass.)  355;  Allen  v.  Perkins,  17  Pick. 
(Mass.)  369. 

Officer  not  specially  designated. —  Under  a 
rule  of  court  requiring  a  commission  to  be 
directed  to  a  justice  of  the  peace,  notary  pub- 
lic, or  other  officer  legally  empowered  to  take 
depositions,  a  justice  of  the  peace  or  a  notaiy 
public  is  presumed  to  have  authority,  and 
the  power  need  not  be  affirmatively  shown; 
but  where  the  commission  issues  to  any  other 
officer  his  authority  must  appear.  Steele  r. 
Stone,  12  N.  H.  90;  Shepard  v.  Thompson, 
4  N.  H.  213. 

Failure  to  state  official  title. —  Where  a 
commission  issues  to  a  notary  public  and  is 
returned  by  the  person  who  executed  it,  with- 
out a  statement  of  his  official  title,  the  depo-- 
sition  is  a  nullity.  Argentine  Falls  Silver 
Min.  Co.  r.  Molsoii,  12  Colo.  405,  21  Pac.  190. 
In  Bryden  r.  Taylor,  2  Harr.  &  J.  (Md.)  396, 

3  Am.  Dec.  554,  a  deposition  taken  before  a 
justice  of  the  peace  was  permitted  to  be  read, 
although  his  official  character  did  not  ap- 
pear. It  is  no  objection  to  the  reading  of  a 
deposition  that  the  persons  before  whom  it 
was  taken  are  not  described  as  justices  of  the 
peace  in  the  commission  or  their  own  cer- 
tificate. Ridge's  Orphans  r.  Lewis,  1  N.  C. 
530. 

Stipulation  to  take  depositions  before  a 
person  named,  styling  him  a  justice  of  the 
peace  in  a  county  of  one  of  the  British 
provinces,  is  a  concession  that  there  was  a 
person  of  that  name  occupying  the  official 
position  of  justice  of  tlie  peace  at  the  place 
tnentionod,  and  an  agreement  under  the  stat- 
ute upon  tliiit,  person  as  commissioner. 
Blackie  v.  Cooiicy,  8  Ncv.  41. 


61.  Maryland.— UTAniit  i:  Mickle,  28  Md. 
436. 

Missouri. —  Silver  v.  Kansas  City,  etc..  Pi.. 
Co.,  21  Mo.  App.  5. 

New  Hampshire. —  Douglass  v.  Douglass, 
38  N.  H.  323. 

New  York. —  Fonda  v.  Armour,  49  How. 
Pr.  72;  .Jackson  v.  Leek,  12  Wend.  105. 

United  states. —  Celluloid  Mfg.  Co.  v.  Rus- 
sell, 35  Fed.  17. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  79. 

Examiners  in  United  States  courts. — Under 
equity  rule  07,  adopted  by  the  supreme  court 
of  the  United  States,  the  federal  courts  ai'e 
authorized  to  appoint  e-xaminers  to  take  tes- 
timony orally  beyond  the  limits  of  the  dis- 
trict in  which  a  suit  is  pending,  and  the 
attendance  of  witnesses  before  such  an  ex- 
aminer may  be  compelled  by  the  courts  in 
the  district  to  which  the  examiner  is  sent. 
White  r.  Toledo,  etc.,  R.  Co.,  79  Fed.  133, 
24  C.  C.  A.  467;  Western  Div.  N.  C.  R.  Co. 
V.  Drew,  29  Fed.  Cas.  No.  17,434,  3  Woods 
691.  See  Arnold  v.  Cheesebrough,  35  Fed. 
16  (where  the  power  to  mak§  such  an  ap- 
pointment is  doubted)  ;  Celluloid  Mfg.  Co. 
Russell,  35  Fed.  17  tdistinguishing  Western 
Div.  N.  C.  R.  Co.  r.  Drew,  29  Fed.  Cas.  No. 
17,434,  3  Woods  69]  (where  it  is  held  that 
an  examiner  in  one  district  cannot  take  tes- 
timony outside  of  his  district). 

In  Canada  the  court  will  not  direct  the 
examination  of  witnesses  to  take  place  be- 
fore an  examiner  in  a  county  where  no  resi- 
dent master  has  been  appointed,  although 
consented  to  bv  the  parties.  Phelan  r.  Phe- 
lan,  6  Grant  Ch.  ( U.  C. )  384. 

62.  See  McCandlass  v.  Polk,  10  Humphr. 
(Tenn.)  617. 

Appointment  by  state  authority. —  A  com- 
missioner appointed  by  the  court  of  another 
state  is  appointed  under  the  authority  of 
the  state  within  a  provision  that  depositions 
may  be  taken  within  the  state  "  before  com- 
missioners appointed  under  authority  of  the 
state  or  government  in  which  the  suit  is 
pending."  Com.  v.  Smith,  11  Allen  (Mass.) 
243. 

Effect  of  subsequent  statutes. — The  powers 
of  a  commissioner  ap])ointed  by  statute  do 
riot  cease  by  the  passage  of  a  subsequent 
statute  which  does  not  aflTect  the  oHicor  or 
his  powers  or  duties  except  in  those  ])articu- 
lars  ill  which  the  former  statute  is  changed 
or  modilieil.  Currier  v.  Boston,  etc.,  R.  Co., 
31  N.  I-I.  209. 
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court  in  which  the  action  is  pending  or  a  judge  thereof^  on  suggestion  they 
maybe  selected  by  the  party  suing  out  the  commission;''^  or  each  party  may 
participate  in  the  selection. ''''  When  appointed  by  a  foreign  court  to  execute  a 
commission  within  the  state,  the  commissioner  derives  his  authority  from  the  for- 
eign state  and  court.''^ 

2.  Misnomer  or  Misdescription.  A  deposition  cannot  be  taken  before  any 
one  but  the  commissioner  named  ;  hence  where  a  commission  directed  to  a  per- 
son by  name  or  by  his  official  title  is  executed  by  a  person  of  different  name  or 
having  a  different  title  the  deposition  cannot  be  read,''^  unless  it  appears  or  is 
proven  that  the  party  who  executed  the  commission  was  the  person  intended.*''* 


63.  A  provision  that  depositions  de  bene 
esse  may  be  taken  before,  as  well  as  after, 
issue  joined,  in  which  former  case  the  clerk 
shall  name  the  commissioner,  implies  that  in 
the  latter  case  the  judge  shall  name  him. 
Kerchner  v.  Reilly,  72  N.  C.  171. 

A  foreign  court  or  the  judges  thereof  may 
be  designated  to  take  testimony.  Wilson  v. 
Wilson,  9  P.  D.  8,  49  L.  T.  Rep.  N.  S.  430, 
32  Wkly.  Rep.  282 ;  Lumley  V.  Gye,  2  Ch.  R. 
936,  3  E.  &  B.  114,  18  Jur.  466,  23  L.  J. 
Q.  B.  112,  77  E.  C.  L.  114;  Fischer  v.  Iza- 
taray,  E.  B.  &  E.  321,  4  Jur.  N.  S.  632,  27 
L.  J.  Q.  B.  239,  6  Wkly.  Rep.  549,  96  E.  C.  L. 
321 ;  Murray  v.  Lawford,  6  Sim.  573,  9  Eng. 
Ch.  573.  But  see  In  re  Boyse,  20  Ch.  D. 
760",  51  L.  J.  Ch.  660,  46  L.  T.  Rep.  N.  S. 
522,  30  Wkly.  Rep.  812,  where  a  commis- 
sion to  a  foreign  court  was  refused  because 
under  the  procedure  the  witness  would  not 
be  examined  in  the  ordinary  way. 

Commissioners  need  not  be  barristers. 
Henderson  v.  Philipson,  17  Jur.  615,  22  L.  J. 
Ch.  1037. 

In  Maryland  testimony  may  be  taken  be- 
fore a  justice  of  the  peace  under  an  order  of 
the  chancery  court.  Townshend  v.  Duncan, 
2  Bland  45. 

If  commissioners  refuse  to  act  others  may 
be  appointed  in  their  stead.    v.  Fortes- 

cue,  Hardres  170. 

64.  The  suggestion  of  a  commissioner  by 
a  foreign  witness  will  not  invalidate  his  ap- 
pointment. Spinney  v.  Field,  17  N.  Y.  Suppl. 
890. 

On  an  application  to  have  a  witness  within 
the  jurisdiction  of  the  court  examined  on 
interrogatories  the  person  who  is  to  conduct 
the  examination  should  be  named.  Thorn 
V.  Phillips,  1  Dowl.  P.  C.  56. 

The  parties  may  agree  on  the  commission- 
ers. Nicol  V.  Alison,  11  Q.  B.  1006,  12  Jur. 
598,  17  L.  J.  Q.  B.  355,  63  E.  C.  L.  1006. 

65.  Harris  v.  Wilson,  2  Wend.  (N.  Y.) 
627. 

Insertion  in  notice  of  suing  out  dedimus. 

—  A  party  cannot  insert  the  name  of  the 
commissioner  in  his  notice  of  suing  out  a 
dedimus.    Cole  v.  Choteau,  18  111.  439. 

66.  Tussey  v.  Behmer,  9  Lane.  Bar  (Pa.) 
45. 

Consent. — ■  Depositions  taken  before  a  no- 
tary public  by  stipulation  of  the  parties  are 
evidence,  not  by  virtue  of  any  authority  of 
the  notary  to  act  as  commissioner,  but  by 
force  of  the  stipulation  and  his  power  to 
administer  oaths  under  the  statute.  Crone 
[54] 


r.  Angell,  14  Mich.  340.  To  same  effect  see 
Knight  V.  Emmons,  4  Mich.  554. 

Each  party  has  the  right  to  select  his  own 
examiner  and  one  may  conduct  the  direct 
and  the  other  the  cross-examination.  Troup 
V.  Haight,  6  Johns.  Ch.  (N.  Y.)  335;  Turner 
V.  Burleigh,  17  Ves.  Jr.  354.  The  right  of 
exceptants  to  interrogatories  to  name  a  com- 
missioner to  act  on  their  behalf  is  not  af- 
fected by  the  fact  that  the  party  at  whose 
instance  the  commission  is  to  be  issued  has 
also  named  one.  Lowry's  Estate,  4  Pa.  Dist. 
691,  17  Pa.  Co.  Ct.  131. 

Waiver  of  right. —  Defendant's  neglect,  af- 
ter receiving  notice  of  the  name  of  plaintiff's 
commissioner,  to  name  another  commissioner, 
must  be  considered  as  a  waiver  of  his  right 
to  have  two  commissionei-s,  and  a  consent  to 
the  execution  of  the  commission  by  the  one 
named.  Cover  v.  Smith,  82  Md.  586,  34  Atl. 
465 ;  Billingslea  v.  Smith,  77  Md.  504,  26  Atl. 
1077. 

The  appointment  of  a  commissioner  to 
take  testimony  in  chancery  will  not  preclude 
the  chancellor  from  taking  depositions  to  be 
used  on  the  hearing.  Martinez  v.  Lucero,  1 
N.  M.  208. 

67.  Matter  of  Canter,  40  Misc.  (N.  Y.) 
126,  81  N.  Y.  Suppl.  338. 

68.  Illinois. —  Provident  Sav.  L.  Assur. 
Soc.  V.  Cannon,  103  111.  App.  534  [affirmed 
in  201  111.  260,  66  N.  E.  388]. 

Iowa.—  State  v.  Cross,  68  Iowa  180,  20 
N.  ^W.  62;  Jones  v.  Smith,  6  Iowa  229; 
Plummer  v.  Roads,  4  Iowa  587. 

Louisiana. —  Follain  v.  Lefevre,  3  Rob.  13. 

Maryland. —  Maryland  Ins.  Co.  v.  Bossiere, 
9  Gill  &  J.  121. 

Pennsylvania. —  Breyfogle  v.  Beckley,  16 
Serg.  &  R.  264. 

United  States. —  Banert  v.  Day,  2  Fed. 
Cas.  No.  836,  3  Wash.  243. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  83. 

69.  Illinois. —  Whitaker  v.  Wheeler,  44  111. 
440. 

loiva. —  Plummer  v.  Roads,  4  Iowa  587. 
See  State  v.  Cross,  68  Iowa  180,  26  N.  W. 
62. 

Louisiana. —  Frierson  v.  Irwin,  4  La.  Ann. 
277;  Follain  v.  Lefevre,  3  Rob.  13. 

Michigan. —  Cronkhite  v.  Mills,  76  Mich. 
669,  43  N.  W.  679. 

Ohio. —  Friend  v.  Thompson,  Wright  636. 

See  16  Cent.  Dig.  tit.  '•  Depositions,"  §  83. 

Presumption  of  identity. —  Where  a  com- 
mission is  returned  by  a  person  of  the  same 
name  with  the  commissioner  to  whom  it  was 
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3.  Necessity  of  Official  Capacity.  Except  in  those  jnrisdictions  wliere  it  is 
essential  tljat  the  coninuBHion  shoiil*!  be  directed  to  an  official  jjcrHon,'"'  if  tJie  com- 
mission is  directed  to  a  person  l;y  name,  lie  derives  liis  autlion'ty  from  the  ap|;oiijt- 
ment,  which  carries  with  it  all  the  powers  necessary  to  execute  the  commission, 
includinj:{  the  power  to  administer  oaths  to  the  witnesses,  and  his  ofUcial  capacity 
is  immaterial.''' 

4,  Several  Commissioners  —  a.  In  General.    Two  or  more  commissioners  nnay 

be  appointed  \  but  except  by  statute  if  the  commission  is  directed  to  more  than 
one  it  must  be  executed  by  all,'"*  unless  by  the  terms  of  the  commission  less  than 


directed  there  is  a  presumption  of  identity. 
Wallace  v.  McElevy,  2  Grant  (Pa.)  44. 

70.  Newton  v.  Brown,  1  Utah  287.  See 
also  State  v.  Cardinas,  47  Tex.  250. 

Proceedings  before  non-official  voluntary. 
—  Where  a  commission  issues  from  a  foreign 
court  to  a  person  not  vested  with  judicial 
authority,  the  proceedings  before  him,  in  the 
absence  of  a  statute,  are  voluntary.  Martin 
V.  People,  77  111.  App.  311.  See  In  re  Bush- 
nell,  19  Misc.  (N.  Y.)  307,  44  N.  Y.  Suppl. 
257. 

71.  Alabama. —  Potier  v.  Barclay,  15  Ala. 
439. 

Colorado. —  Ford  v.  Eoekwell,  2  Colo.  376. 

Louisiana. —  Morrison  v.  White,  IG  La. 
Ann.  100;  Bradford  v.  Cooper,  1  La.  Ann. 
325;  Baum's  Succession,  11  Rob.  314;  Skip- 
worth  V.  His  Creditors,  19  La.  198 ;  Baine 
V.  Wilson,  18  La.  59 ;  Shipman  v.  Haynes,  17 
La.  503;  Gordon  v.  Nelson,  16  La.  321;  Har- 
rison V.  Bowen,  16  La.  282;  Robertson  v. 
Lucas,  1  Mart.  N.  S.  187;  Dunn  v.  Blunt, 
4  Mart.  677. 

Maryland. —  Gibson  v.  Tilton,  1  Bland 
352,  17  Am.  Dec.  306. 

Massachusetts. — Adams  v.  Graves,  18  Pick. 
355. 

Michigan. —  MeGeorge  v.  Walker,  65  Mich. 
5,  31  N.  W.  601. 

North  Carolina. —  Hunt  v.  Williams,  1 
N.  C.  143. 

Pennsylvania. —  Frank  v.  Colhoun,  59  Pa. 
St.  381;  Machine  Co.  v.  Shillow,  14  Lane. 
Bar  58;  Melvin  v.  Handley,  1  Wilcox  235,  6 
Lane.  L.  Rev.  235;  Smith  v.  Cokefair,  8  Pa. 
Co.  Ct.  45. 

Tennessee. —  Clarissa  v.  Edwards,  1  Overt. 
393. 

United  States. —  Hoyt  Hammekin,  14 
How.  346,  14  L.  ed.  449 ;  Gilpins  v.  Consequa, 
10  Fed.  Cas.  No.  5,452,  Pet.  C.  C.  85,  3  Wash. 
184. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  84. 

Commissioners  are  not  the  agents  of  the 
parties  who  nominate  them.  Machine  Co.  v. 
Shillow,  14  Lane.  Bar  (Pa.)  58;  Gilpins 
V.  (,'oiisequa,  10  Fed.  Cas.  No.  5,452,  Pet. 
C.  C.  «5,  :;  Wash.  184. 

Residents  as  foreign  commissioners. —  A 
commission  to  bo  executed  out  of  tlic  state 
may  be  directed  to  jw'rsoiis  residing  within 
it.  Jackson  v.  Van  Loon,  3  Cai.  (N.  Y.) 
105. 

Wife  of  witness. —  In  The  Norway,  18  Fed. 
Ciis.  No.  I0,;i58,  2  Ben.  121,  which  was  an 
application  for  a,  commission  to  examine  w. 
witncHH  in  the  East  Indies,  it  appeared  that 
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after  diligent  inquiry  tlie  party  making  the 
application  had  been  unable  to  find  the  name 
of  any  official  or  merchant  who  resided  near 
the  witness,  or  any  one  else  whom  it  would 
be  proper  to  name  as  commissioner,  and  it 
appearing  that  the  wife  of  the  witness  was 
a  lady  of  intelligence  and  education  she  was 
appointed. 

72.  Tussey  v.  Behmer,  9  Lane.  Bar  ( Pa. ) 
45. 

The  North  Carolina  statute  directing  that 
commissions  to  take  depositions  shall  be 
directed  to  two  justices  of  the  peace  does 
not  apply  to  commissions  to  take  depositions 
outside  of  the  state.  Blount  v.  Stanley,  3 
N.  C.  163. 

73.  Montgomeiy  St.  R.  Co.  v.  Mason,  133 
Ala.  508,  32  So.  261 ;  Marshall  v.  Frisbie, 
1  Munf.  (Va. )  247;  Armstrong  v.  Bro\™,  1 
Fed.  Cas.  No.  542,  1  Wash.  43:  Guppy  v. 
Brown,  11  Fed.  Cas.  No.  5,871,  4  Dall.  410, 
1  L.  ed.  887  ;  Munns  v.  De  Nemours,  17  Fed. 
Cas.  No.  9.926,  3  Wash.  31;  Kingsbury  v. 
Kimball,  32  Pa.  St.  518.  See  Miller  v. 
George,  30  S.  C.  526,  9  S.  E.  659,  where  three 
commissioners  were  named  by  the  party  pro- 
curing the  commission  and  but  two  acted, 
the  third  having  had  no  notice  of  his  ap- 
pointment or  of  the  time  and  place  of  taking 
the  testimony,  and  the  deposition  was  per- 
mitted to  be  read  over  the  objection  of  the 
adverse  party. 

Identification. — Where  one  party  to  a  joint 
commission  named  commissioners  and  gave 
their  profession  and  address,  and  the  other 
merely  named  the  commissioners  without 
identifj'ing  them  or  giving  their  specific  ad- 
dresses, it  was  held  that  the  commission  was 
well  executed  by  the  commissioners  specifi- 
cally identified,  after  an  unsuccessful  en- 
deavor to  find  the  others.  Pigott  v.  Hollo- 
way,  1  Binn.   (Pa.)  436. 

Notice. —  A  commission  to  two  cannot  be 
executed  by  one  without  notice  by  the  acting 
commissioner  to  the  other.  Hoofnagle  t". 
Dering,  1  Yeates  (Pa.)  302. 

Waiver  of  objection. — Where  a  commission 
for  the  examination  of  witnesses  abroad  was 
issued  directing  the  depositions  to  be  taken 
before  four  commissioners,  one  of  whom,  al- 
though notified,  did  not  attend,  and  the 
commission  was  executed  by  the  other  three, 
in  the  absence  of  any  protest  at  the  time, 
or  suggestion  that  defendant  had  been  in- 
jured by  its  execution  by  throe  only,  and 
where  he  had  an  opi)ortunity  of  applying 
at  term  to  suppress  the  depositions,  but 
failed  to  do  so,  the  court  held  that  the  ob- 
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the  whole  number  of  the  commissioners  who  are  therein  designated  ai-e  empow- 
ered to  act.''* 

b.  Statutory  Provisions.  In  some  jurisdictions  by  statute  a  majority  of  tlie 
commissioners  named  or  any  one  of  tliem  may  execute  the  commission,™  unless  it 
contain  an  express  direction  to  the  contrary." 

C.  Incompetency  op  Disqualification  —  l.  In  General.  A  commission 
cannot  be  executed  by  a  commissioner  incompetent  to  act  or  disqualified.''^ 

2.  Interest  OR  Bias  —  a.  In  General.  The  commissioner -must  stand  indiffer- 
ent between  the  parties.  If  he  directly  or  indirectly  bear  to  either  party  such  a 
relation  as  would  authorize  a  presumption  of  bias  or  prejudice  in  favor  of  or 
against  either  party  he  is  not  competent.''^ 


jection  was  waived.  Gilbert  y.  Campbell, 
12  N.  Brunsw.  474. 

74.  Cage  v.  Courts,  1  Harr.  &  M.'  (Md.) 
239;  Louden  v.  Blythe,  16  Pa.  St.  532,  .5.5 
Am.  Dee.  527;  The  Griffin,  11  Fed.  Cas.  No. 
5,814,  4  Blatchf.  203. 

Deposition  of  commissioner. —  A  commis- 
sion directed  to  two  persons  named,  or  either 
of  them,  authorizes  the  deposition  of  one  to 
be  taken  by  the  other.  Lonsdale  v.  Brown, 
15  Fed.  Cas.  No.  8,492,  3  Wash.  404. 

Failure  of  commissioner  to  attend. —  One 
commissioner  named  in  a  joint  and  several 
commission  may  execute  it,  although  the  com- 
missioner of  the  other  party  fail  to  attend. 
Pennock  v.  Freeman,  1  Watts  (Pa.)  401. 
Where  the  commission  provided  that  if  either 
of  two  commissioners  named  were  absent  the 
other  might  execute  it,  and  both  were  at  the 
same  place  when  the  commission  was  received, 
but  it  was  executed  by  one  in  the  absence  of 
the  other,  it  was  held  that,  in  the  absence 
of  any  proof  of  abuse  or  of  any  unfairness  or 
partiality  by  the  commissioner  who  acted, 
this  was  no  ground  for  vacating  the  commis- 
sion. Leetch  i'.  Atlantic  Mut.  Ins.  Co.,  4 
Daly  (N.  Y.)  518. 

75.  Stone  v.  Cannon,  9  Sm.  &  M.  (Miss.) 
595. 

An  agreement  to  waive  the  provision  of  a 
statute  requiring  two  commissioners  to  act, 
and  that  one  may  take  the  depositions,  must 
be  strictly  pursued.  Rooney  v.  Southern 
Bldg.,  etc.,  Assoc.,  115  Ga.  400,  41  S.  E.  648. 

76.  O'Brien  r.  Commercial  F.  Ins.  Co.,  41 
N.  Y.  Super.  Ct.  224. 

Abuse  of  process. —  If  the  execution  by 
only  one  of  the  commissioners  was  the  result 
of  a  scheme  to  abuse  the  process  of  the  court, 
and  to  deprive  the  parties  of  an  opportunity 
of  having  their  rights  protected,  the  author- 
ity of  the  court  may  be  invoked  and  should 
be  exercised  to  suppress  the  commission  after 
its  return.  O'Brien  v.  Commercial  F.  Ins. 
Co.,  41  N.  Y.  Super.  Ct.  224. 

The  provision  of  the  Maryland  code  that 
when  a  commission  in  an  equity  case  is  is- 
sued to  two  commissioners  either  of  them 
may  execute  it  applies  as  well  to  actions 
at  law.  Purner  v.  Piercy,  40  Md.  212,  17 
Am.  Rep.  591. 

77.  O'Brien  i\  Commercial  F.  Ins.  Co.,  41 
N.  Y.  Super.  Ct.  224. 

78.  A  person  not  named  in  the  commission 
cannot  assist  in  its  execution.    Willings  v. 


Consequa,  30  Fed.  Cas.  No.  17,767,  Pet.  C.  C. 
301. 

Holding  incompatible  offices. —  Wliere  im- 
der  constitutional  provisions  the  offices  of 
county  clerk  and  notary  public  are  incom- 
patible, a  deposition  purporting  to  have  been 
taken  by  a  notary  after  he  had  been  elected 
and  qualified  as  county  clerk  is  irregularly 
taken.    Biencourt  v.  Parker,  27  Tex.  558. 

Illiteracy. —  A  deposition  taken  by  two 
commissioners,  one  of  whom  made  his  mark 
instead  of  signing,  is  properly  rejected;  the 
presumption  Deing  that  he  could  neither  read 
nor  write  and  was  therefore  incompetent  to 
act.    Osten  r.  Carey,  23  Ga.  4. 

Non-residence  of  commissioner. —  That  a 
commissioner  appointed  by  a  foreign  court 
to  take  a  deposition  within  the  state  is  a 
resident  of  the  foreign  state  is  no  reason  for 
the  refusal  by  the  state  court  of  its  aid  in 
procuring  the  execution  of  the  commission. 
Matter  of  Canter,  40  Misc.  (N.  Y.)  126,  81 
N.  Y.  Suppl.  338  {reversed  on  another  ground 
in  82  N.  Y.  App.  Div.  103,  81  N.  Y.  Suppl. 
416,  in  which  Van  Brunt,  P.  J.,  in  concurring 
in  the  result,  said  that  the  foreign  court 
could  not  confer  on  a  foreigner  the  right  to 
exercise  semijudicial  functions  within  the 
state]. 

Termination  of  authority. —  Where  a  com- 
mission issues  to  take  the  depositions  of  sev- 
eral witnesses  without  the  state,  the  com- 
missioner's authority  expires  on  the  return 
of  his  commission  pursuant  to  the  direction 
thereon,  and  the  filing  of  the  same  with  the 
clerk  of  the  court  from  whence  it  issued, 
together  with  the  depositions  of  a  portion  of 
the  witnesses ;  and  the  commissioner  has  no 
power  thereafter  to  take  the  depositions  of 
other  witnesses  named  in  the  commission. 
Benedict  r.  Richardson,  68  Hun  (N.  Y.)  202, 
22  N.  Y.  Suppl.  839. 

79.  District  of  Colurnhia. —  Massachusetts 
Mut.  Ace.  Assoc.  v.  Dudley,  15  App.  Cas. 
472. 

Georgia.—  Tillinghast  v.  Walton,  5  Ga.  335. 
Few  Hampshire. —  Whicher  v.  Whicher,  11 
N.  H.  348. 

New  York. — -McLean  v.  Adams,  45  Hrm 
189. 

Pennsylvania. —  Beck  v.  Bethlehem,  2  Pa. 
Co.  Ct.  511. 

Texas. —  Floyd  v.  Rice,  28  Tex.  341. 

United  y8'<a*es.— Hacker  v.  U.  S.,  37  Ct.  CI. 
86. 
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b.  Attorneys  or  Agents.  An  attorney,  counbol,  solicitor,*^*  or  agent  of  one  of 
the  parties  to  the  cause  is  not  conijjetent  to  execute  a  commission  or  take  depo- 
sitions therein,'*'  and  with  some  exceptions    this  disqualification  has  been  lield  to 


EngloMd. —  Peacock's  Case,  9  Coke  70& ; 
Cooke  V.  Wilson,  4  Madd.  380. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  87 
et  seq. 

Action  against  town  —  Taxpayer. —  If  the 

statute  declares  tliat  a  magistrate  is  not  dis- 
qualified from  acting  because  one  of  the  par- 
ties is  a  town  in  which  the  magistrate  is  a 
taxpayer,  he  is  not  disqualified  from  taking 
a  deposition  in  behalf  of  a  town  in  which  he 
is  a  taxpayer.  New  Hartford  v.  Canaan,  52 
Conn.  1.58. 

Action  by  county  clerk  to  county  commis- 
sioners.—  In  a  suit  brought  by  a  county 
depositions  taken  before  a  justice  who  is  also 
clerk  of  the  county  commissioners  may,  in  the 
absence  of  unfair  action  on  his  part,  be  of- 
fered in  evidence.  Overseers  of  Poor  v.  Forest 
County,  91  Pa.  St.  404. 

Bookkeeper  for  party. —  A  notary  public  is 
not  disqualified  because  he  is  the  bookkeeper 
of  one  of  the  parties.  Palmer  v.  Hudson 
Eiver  State  Hospital,  10  Kan.  App.  98,  01 
Pae.  506. 

Certificate  of  impartiality. —  Wliere  in  an 
action  by  a  corporation  it  is  agreed  that  a 
commission  may  be  executed  by  a  person 
named,  providing  that  he  certifies  that  he  is 
not  interested  in  the  suit  or  in  plaintiff  as 
an  officer, ,  member,  or  otherwise,  a  certificate 
that  he  is  not  of  counsel  or  kin  to  any  of  the 
parties  in  the  suit  or  interested  therein  is 
insufficient.  Rooney  v.  Southern  Bldg.,  etc.. 
Assoc.,  115  Ga.  400,  41  S.  E.  648. 

Extent  of  bias. —  In  Coffin  r.  Jones,  13 
Pick.  (Mass.)  441,  the  court  permitted  the 
deposition  to  be  read,  although  the  magistrate 
who  took  it  on  the  part  of  defendant  testified 
that  he  was  defendant's  friend,  and  felt  it  to 
be  his  duty  to  aid  him  by  advice,  etc.,  in  his 
defense ;  that  he  was  present  at  the  taking  of 
other  depositions  and  gave  advice ;  and  that 
defendant  then  said  he  wished  to  take  some 
depositions  before  him,  after  which  he  acted 
impartially  between  the  parties.  It  also  ap- 
peared that  plaintiff  agreed  to  the  commis- 
sion under  which  the  deposition  was  taken, 
and  declared  himself  satisfied  with  the  magis- 
trate's impartiality;  and  that  the  deposition 
was  used  at  a  previous  trial  without  objec- 
tion. 

Foreign  judge  who  is  hostile  to  the  party 
procHi'ing  tlie  commission  may  be  omitted, 
and  the  foreign  court  requested  not  to  per- 
mit liim  to  take  part  in  the  examination. 
Valentin  v.  Hall,  35  L.  J.  Q.  B.  121,  14  Wkly. 
Rep.  000. 

Intimacy  with  witness. — In  Ongloy  r.  Hill, 
22  VVkly.  Hep.  817,  a  coniniissinii  was  issiKMl 
to  a  minister  resident  at  ;i  loicinii  courl,  to 
examine  a  witness  atlarlKMi  lo  (he  (•nil)assy, 
one  of  whom  was  tlie  iniiiislcr's  p<Tsciiial  at- 
tendant. 

Name  identical  with  that  of  interested 
party. —  Mere  identity  of  name  of  jtself  is 
not  snniciciit  lo  establish  the  fact  that  the 
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commissioner  before  whom  a  depoHition  h 
taken  is  the  same  person  who  is  shown  by 
the  papers  in  tlie  cause  to  be  an  intereeted 
party.    Colgin  v.  Redman,  20  Ala.  650. 

Proof  of  interest. —  A  mere  suggestion  of 
interest  is  insufficient.     There  must  be  an 
affidavit   specifying  the  ground.  Biays 
Merrihew,  3  .Johns.  (N.  Y. )  251. 

The  interest  of  the  commissioner  with  the 
party  objecting  on  that  ground  is  immaterial. 
Ballard  v.  Perry,  28  Tex.  347. 

80.  Whicher  v.  Whicher,  11  X.  H.  348; 
Hacker  v.  U.  S.,  37  Ct.  CI.  86 ;  Sayer  v.  Wag- 
.staflF,  5  Beav.  462,  12  L.  .J.  Ch.  35;  Fricker 
V.  Moore,  Bunb.  289 ;  Selwyn's  Case,  Dick. 
563,  21  Eng.  Reprint  389.  See  Williams  o. 
Rawlins,  33  Ga.  117;  Clopton  v.  Norris,  28 
Ga.  188 ;  Gordon  v.  Gordon.  1  Swanst.  166, 
1  Wils.  C.  P.  15.5,  36  Eng.  Reprint  341. 

Attorney  in  other  cases. —  That  the  officer 
who  took  a  deposition  is  an  attorney  for  one 
of  the  parties  in  other  cases  is  no  ground 
for  suppressing  the  deposition.  Burton 
Galveston,  etc.,  R.  Co.,  61  Tex.  526. 

Conclusiveness  of  finding  below. —  A  find- 
ing below  supported  by  evidence  that  a  com- 
missioner was  not  the  attorney  for  one  of  the 
parties  will  not  be  disturbed.  Augusta,  etc., 
R.  Co.  V.  Killian,  79  Ga.  234,  4  S.  E.  165. 

Relationship  at  time  of  taking  deposition. 
—  A  deposition  will  not  be  suppressed  on 
the  ground  of  the  professional  relationship 
of  the  officer  to  the  party  procuring  the  testi- 
mony, where  it  is  not  shown  to  have  existed 
at  the  time  the  deposition  was  taken.  Mc- 
Grew  r.  Wilson,  (Tex.  Civ.  App.  1900)  57 
S.  W.  63. 

Special  employment. —  An  attorney  in  a 
distant  city,  employed  to  find  and  furnish 
the  names  of  witnesses  to  prove  certain  facts, 
is  incompetent  to  act  as  the  notary  to  take 
the  depositions  of  such  witnesses.  Testard 
V.  Butler,  20  Tex.  Civ.  App.  106,  48  S.  W. 
753. 

What  constitutes  relation. —  A  magistrate 
to  be  disqualified  must  be  counsel  or  attorney 
within  the  meaning  of  the  statute.  Coffin  v. 
Jones,  13  Pick.  (Mass.)  441. 

81.  Smith  V.  Smith,  2  Me.  408;  Mostyn 
V.  Spencer,  6  Beav.  135,  9  Jur.  97,  14  L.  .J. 
Ch.  1. 

Proof  of  agency. —  The  fact  that  the  com- 
missioner had  tw'o  years  previously  addressed 
letters  of  inquiry  about  claims  adverse  to 
plaintifl"'s  title,  his  appointment  as  agent 
not  having  been  proven,  is  insufficient  to 
show  his  inconipctencv.  Craig  r.  Lambert, 
44  La.  Ann.  885,  11  So.  464. 

82.  Not  interested  in  cause. —  A  partner 
of  the  solicitor  of  one  of  the  parties,  who  is 
not  retained  in  nor  interested  in  the  cause,  is 
not  (lis(|UMH(l('d.  Potier  r.  Barclay,  15  Ala. 
439. 

Presumption  as  to  scope  of  partnership. — 

A  deposition  will  not  be  rejected  because  it 
was  taken  before  a  master  who  was  the  part- 
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extend  to  the  partners,^^  and  clerks  of  the  attorneys  or  counsel.^'*  However  the 
mere  fact  of  having  been  previously'  connected  with  the  cause  as  attorney  or 
counsel  is  not  a  ground  of  disqualification,  if  that  connection  has  ended.^^ 

e.  Consanguinity  op  Affinity.  The  relationship  by  blood  ^'^  or  with  some  excep- 
tions^'' the  affinity  of  the  commissioner  or  other  like  officer  to  a  party  to  the  cause  ^ 
operates  as  a  disqualification. 

D.  Compensation  —  l.  In  General.  "Where  depositions  are  taken  within 
the  state  or  in  the  federal  courts,  the  fees  of  the  officers  designated  to  take  them 
are  fixed  by  statute.^^  But  in  the  absence  of  any  statute  limiting  or  regulating 
the  compensation  of  commissioners  appointed  to  take  depositions  in  suits  or 
actions  pending  in  other  states,  their  compensation  is  the  subject  of  adjustment 
by  the  court  by  whom  they  were  appointed  and  whose  officers  they  are.^" 

2.  Amount.  The  compensation  of  a  commissioner  should  not  be  limited  by 
the  fees  fixed  by  statute  for  like  services  rendered  by  a  notary  public  or  a  justice 
of  the  peace,  nor  should  it  exceed  the  fees  allowed  a  referee,  and  in  determining 
the  question  in  a  given  case  the  limits  furnished  by  these  analogous  employments 
should  govern.^^ 


ner  of  one  of  the  counsel  who  appeared  in 
the  matter,  as  it  will  not  be  presumed,  in  the 
absence  of  proof,  that  the  partnership  cov- 
ered business  of  this  nature.  Whitcher  v. 
Morey,  39  Vt.  459. 

83.  Dodd  V.  Northrop,  37  Conn.  216; 
Swink  V.  Anthony,  96  Mo.  App.  420,  70  S.  W. 
272;  Nichols  v.  Harris,  18  Fed.  Cas.  No. 
10,243,  1  McArthur  Pat.  Cas.  302. 

84.  Tillinghast  v.  Walton,  5  Ga.  335. 
Co)itra,  Lopes  v.  De  Tastet,  4  Moore  C.  P. 
424,  16  E.  C.  L.  380. 

Student  in  office  of  attorney. —  Depositions 
taken  by  a  student  at  law  of  an  attorney  in 
the  cause,  and  in  the  office  and  presence  of 
the  attornej',  are  inadmissible.  Glanton  r. 
Griggs,  5  Ga.  424. 

Clerk  to  solicitors  and  commissioners. —  It 
is  a  ground  to  suppress  depositions  that  the 
clerk  to  the  commissioners  was  a  clerk  to  one 
of  the  solicitors  (Newton  v.  Foot,  Dick.  793, 
21  Eng.  Reprint  479;  Cooke  V.  Wilson,  4 
Madd.  380)  or  parties  (Shaw  V.  Lindsey,  15 
Ves.  Jr.  380,  33  Eng.  Reprint  798). 

Previous  employment  of  an  engrossing 
clerk  by  one  of  the  solicitors  will  not  inca- 
pacitate him  from  acting  in  a  like  capacity 
for  the  commissioners.  Wood  v.  Freeman,  4 
Hare,  552,  9  Jur.  549,  14  L.  J.  Ch.  371,  30 
Eng.  Ch.  552. 

85.  Wood  V.  Cole,  13  Pick.  (Mass.)  279; 
Welborne  v.  Downing,  73  Tex.  527,  11  S.  W. 
501;  Missouri,  etc.,  R.  Co.  v.  Byas,  9  Tex. 
Civ.  App.  572,  29  S.  W.  1122. 

An  attorney  who  acted  for  a  party  in  ob- 
taining a  judgment  may  act  as  commissioner 
in  taking  a  deposition  for  the  party,  to  be 
used  in  a  claim  suit  growing  out  of  the  judg- 
ment ;  he  not  being  the  attorney  in  the  claim 
suit,  and  it  not  being  shown  that  he  has  any 
interest  in  the  event  of  the  suit.  Taylor  v. 
Huntsville  Branch  Bank,  14  Ala.  633. 

86.  Call  V.  Pike,  66  Me.  350;  Mostyn  v. 
Spencer,  6  Beav.  135,  9  Jur.  97,  14  L.  J. 
Ch.  1. 

An  uncle  of  one  of  the  pai"ties  is  incompe- 
tent. Groves  v.  Groves,  57  Miss.  658;  Bean 
V.  Quimby,  5  N.  H.  94. 


The  brother  of  the  attorney  for  one  of  the 

parties  who  has  contracted  for  a  conditional 
fee  is  not  disqualified.  Paris,  etc.,  R.  Co.  v. 
Stokes,  (Tex.  Civ.  App.  1897)  41  S.  W.  484. 

87.  A  son-in-law  of  a  party  is  not  disqual- 
ified as  a  party  interested  in  the  cause. 
Chandler  v.  Brainard,  14  Pick.  (Mass.)  285; 
Heacock  v.  Stoddard,  1  Tyler  (Vt.)  344. 

88.  The  brother-in-lav/  of  a  party  is  in- 
competent. Bryant  v.  Ingraham,  16  Ala.  116. 
See  contra,  Culver  v.  Benedict,  13  Gray 
(Mass.)  7.  The  fact  that  one  of  the  parties 
had  a  brother-in-law  who  had  resided  within 
the  state  and  was  of  the  same  name  as  the 
commissioner  who  took  a  deposition  abroad 
is  no  evidence  of  the  identity  of  the  two  or 
of  the  incompetency  of  the  commissioner. 
Blakey  v.  Blakey,  33  Ala.  611. 

Presumption. —  Until  the  contrary  ap- 
pears, it  will  be  presumed  that  the  commis- 
sioner is  not  of  kin  to  either  party.  Grigg 
V.  Mallett,  111  N.  C.  74,  15  S.  E.  936.  See 
Blair  v.  State  Bank,  11  Humphr.  (Tenn.) 
84. 

89.  George  v.  Starrett,  40  N.  H.  135; 
Lockwood  V.  Cobb,  5  Vt.  422;  Edison  Electric 
Light  Co.  V.  Mather  Electric  Co.,  63  Fed.  559. 

90.  Peters  r.  Rand,  108  Pa.  St.  255.  See 
Lyman  u.  Hayden,  118  Mass.  422. 

A  notary  cannot  recover  for  services  in 
taking  depositions  in  a  case  in  which  he  was 
attorney  for  defendant,  although  his  law 
partner  was  present  representing  defendant. 
Stewart  v.  Emerson,  70  Mo.  App.  482. 

91.  Manning  v.  Standard  Theatre,  83  Mo. 
App.  627;  Watkins  v.  McDonald,  70  Mo. 
App.  357. 

Analogous  to  compensation  of  referee.— 

Where  the  compensation  is  not  fixed  by  stat- 
ute the  commissioner  may  be  allowed  compen- 
sation not  to  exceed  the  fees  allowed  a  ref- 
eree. Manning  v.  Standard  Theatre,  83  Mo. 
App.  627. 

As  to  the  fixed  fees  of  special  examiners 
in  England  see  Wright  v.  Larmuth,  L.  R.  10 
Eq.  139,  22  L.  T.  Rep.  N.  S.  903,  18  Wkly. 
Rep.  1103;  Payne  v.  Little,  21  Beav.  65. 

In  England  commissioners  are  paid  accord- 
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3.  Liability  For.  TIig  fees  or  (^liargcB  of  executing  a  commisBion  are  chargrj- 
al)le  in  the  first  iiiBtaiice  to  the  pai-ty  at  wliose  re'^uest  it  was  ioHiied  and  executed,'*' 
and  coninii8,sioners  eni[)loyed  Ijy  the  parties  or  courjsel  are  entitled,  if  tiieir  com- 
pensation is  not  lixed  by  statute;  or  lias  not  been  agreed  on,'"'''  to  recover  such  sums 
as  their  services  are  reasonably  worth. 

VII,  BILLS  IN  EQUITY. 

A.  To  Perpetuate  Testimony  —  l.  In  General.  A  bill  to  perpetuate  testi- 
mony or  to  exauiine  witnesses  in  j)erpetuam  rei  mernoria/m^  is  an  original  bill  in 
anticipation  of  litigation  not  instituted,  and  is  designed  to  secure  the  evidence  of 
some  present  right  or  interest  which  may  l)e  endangered  or  lost,  if  the  testimony 
on  which  it  depends  is  not  preserved. It  is  not  a  bill  of  discovery  in  the  strict 


ing  to  the  days  they  actually  sit.  Small  v. 
Atwood,  4  L.  J.  Exch.  Eq.  1,  1  Y.  &  Coll. 
Exch.  53.  See  Howell  v.  Tyler,  7  Jur.  525, 
12  L.  J.  Ch.  223,  2  Y.  &  Coll.  284,  21  Eng. 
Ch.  284,  where  a  small  sum  was  allowed  for 
perusing  the  pleadings. 

Reference  to  ascertain  amount. — An  action 
to  recover  compensation  may  be  restrained 
and  a  reference  made  to  ascertain  what  is 
due.  Ambrose  v.  Dunmow  Union,  8  Beav. 
43;  Blundell  v.  Gladstone,  3  Jur.  413,  8  L.  J. 
Ch.  109,  9  Sim.  455,  16  Eng.  Ch.  455. 

92.  Paxson  v.  Maedonald,  97  Mo.  App.  165, 
70  S.  W.  1101;  Cullin's  Estate,  18  Wkly. 
Notes  Cas.  (Pa.)  199;  Grove  v.  Young,  15 
Jur.  97,  20  L.  J.  Ch.  167;  Parsons  v.  Benn, 
19  L.  J.  Ch.  264;  Rogers  v.  Aylmer,  5  Ir.  Eq. 
516;  Milner  v.  Joseph,  5  Ir.  Eq.  214. 

A  stenographer  employed  by  a  commis- 
sioner must  look  to  the  latter  for  his  pay. 
Manning  v.  Standard  Theatre,  83  Mo.  App. 
627.  The  commissioner  is  entitled  to  an  al- 
lowance for  a  stenographer,  where  the  par- 
ties have  agreed  that  one  should  be  employed. 
Watkins  v.  McDonald,  70  Mo.  App.  357. 

Commissioners  have  a  lien  for  their  fees 
and  may  refuse  to  return  the  depositions  un- 
til they  have  been  paid.  Peters  v.  Beer,  14 
Beav.  101.  15  Jur.  1024,  20  L.  J.  Ch.  424; 
Smith  V.  Hallen,  2  F.  &  P.  678.  But  see  La- 
can  V.  O'Malley,  8  Ir.  Eq.  386;  Doherty  v. 
Doherty,  8  Ir.  Eq.  379.  But  see  Melvin  v. 
Handlej',  1  Wilcox  (Pa.)  235,  6  Lane.  L. 
Rev.  47. 

93.  Agreement  with  attorney. —  Authority 
to  an  attorney  to  engage  the  services  of  a 
commissioner  carries  with  it  as  an  incident 
the  power  to  stipulate  with  him  as  to  the 
amount  of  his  compensation.  Fairchild  v. 
Michigan  Cent.  R.  Co.,  8  111.  App.  591. 

94.  Peoples'  Bank  McLendon,  57  Ga. 
384;  Fairchild  v.  Michigan  Cent.  R.  Co.,  S 
111.  App.  591;  Lyman  v.  Ilayden,  118  Mass. 
422;  Paxson  Maedonald,  97  Mo.  App.  165, 
70  S.  W.  1101. 

Compensation  fixed  by  court. —  In  tlio  ab- 
sence of  contract,  where  the  court  of  another 
Htat(!  has  fixed  the  compensation  of  a  com- 
missioner ap])ointed  by  it,  he  cannot  sue  in 
the  state  in  which  th(!  commission  was  exe- 
cuted for  the  I'ecovery  of  a  larger  sum  upon 
a  quanlum  meruit.  Peters  v.  Rand,  108  Pa. 
.St.  25,'>. 
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Employment  of  counsel  by  commissioner. 

—  The  employment  of  a  commissioner  ap- 
pointed under  the  authority  of  one  state 
to  take  depositions  in  another  carries  with 
it  no  implied  authority  to  employ  counsel, 
either  to  instruct  the  commissioner  in  his 
own  duties  or  to  look  after  the  interests  of  a 
party  to  the  controversy  to  which  the  deposi- 
tions relate.  Lyman  v.  Hayden,  118  Mass. 
422. 

95.  Hall  V.  Stout,  4  Del.  Ch.  269;  Hick- 
man V.  Hickman,  I  Del.  Ch.  133;  TuUis 
Stafford,  134  Ind.  258,  33  N.  E.  1023;  Craw- 
ford V.  McAdams,  63  N.  C.  67;  Belfast  ';. 
Chichester,  2  Jac.  &  W.  439. 

For  grounds  to  sustain  the  bill  see  supra, 
IV. 

Such  bills  are  according  to  the  usage  of  the 
Roman  law.  Mason  v.  Goodburne,  Rep.  T. 
Finch  391,  23  Eng.  Reprint  214,  which  in 
Cooper  Eq.  p.  51,  is  said  to  be  the  first  and 
leading  case  on  a  bill  of  this  character. 

In  England,  when  lands  are  devised  from 
the  heir,  the  devisee,  in  order  to  perpetuate 
the  testimony  of  witnesses,  exhibits  a  bill  in 
chancery  against  the  heir,  sets  forth  the  will 
verbatim  and  suggests  that  the  heir  is  in- 
clined to  dispute  its  validity.  Then,  defend- 
ant having  answered,  they  proceed  to  issue 
as  in  other  cases  and  examine  the  witness 
to  the  will,  after  which  the  cause  is  at  an  end 
without  proceeding  to  any  decree,  no  relief 
being  prayed  by  the  bill.  This  is  what  is 
known  as  proving  a  will  in  chancery.  Hick- 
man V.  Hickman,  1  Del.  Ch.  133. 

Under  U.  S.  Rev.  St.  (1878)  §  866  [U.  S. 
Comp.  St.  (1901)  p.  663],  providing  that  any 
circuit  court  on  application  to  it  as  a  court 
of  equity  may  according  to  the  usages  of 
chancery  direct  depositions  to  be  taken  in 
pcrpctuam,  if  they  refer  to  any  matters  that 
may  be  cognizable  in  any  court  of  the  United 
States,  refers  to  the  usage  of  the  English 
chancery,  and  a  proceeding  cannot  be  main- 
tained in  equity  under  any  circumstances  by 
mere  ex  parte  petition  to  take  depositions  in 
perpetuam,  without  any  bill  filed,  or  process 
issued,  or  served  on  defendants  in  interest, 
although  they  are  not  in  the  country.  Green 
V.  Compagnia  Generale  Italiana  Di  Naviga- 
tion, 82  Vvd.  490. 

Effect  of  statute. —  The  Virginia  code  of 
1849  providing  for  the  perpetuation  of  testi- 
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sense  of  tlie  term  and  cannot  be  made  to  perform  the  double  functions  of  both 
species  of  these  bills.^'^ 

2.  Necessary  Averments  —  a.  In  General.  The  ground  or  reason  for  perpetu- 
ating the  testimon)'  must  be  set  forth."' 

b.  Title  OF  Interest — (i)  Of  Complainant.  The  complainant  must  dis- 
tinctly set  forth  his  right,  title,  or  interest  in  the  matter  or  thing  to  which  the 
evidence  relates."^ 

(ii)  Of  Defendant.  The  bill  must  also  show  that  defendant  claims  no  title 
or  interest  in  the  subject-matter  as  to  which  the  testimony  is  sought."" 

c.  Subject-Matter  of  Controversy.  The  bill  must  specifically  state  the  subject- 
matter  of  tlie  controversy.-' 

d.  Inability  to  Obtain  Judicial  Investigation.  Tlie  bill  must  aver  that  the 
facts  to  which  the  testimony  relates  cannot  be  made  the  subject  of  immediate 
judicial  investigation,  or  if  they  can,  that  the  sole  right  of  action  belongs  to  the 
other  party,  or  that  some  impediment  to  an  investigation  exists  or  has  been 
interposed  by  such  other  party.^ 

6.  Naming  Witnesses.  Although  it  has  been  held  that  the  names  of  the  wit- 
nesses should  be  stated,^  it  has  also  been  held  that  such  a  statement  is  unnecessary  * 


mony  merely  prescribed  a  new  mode  of  taking 
depositions  for  that  purpose  and  did  not 
change  the  form  ot  proceeding  by  a  bill  in 
equitj'  for  the  same  purpose.  Smith  v.  Gros- 
jean,  1  Patt.  &  H.  (Va.)  109. 

Parties. —  The  bill  must  be  filed  against 
all  those  concerned  in  interest.  Glover  v. 
Faulkner,  1  Vern.  452,  1  Eq.  Gas.  Abr. 
234. 

Necessity  of  filing. —  It  is  improper  to  take 
depositions  after  the  subpoena,  before  the  bill 
is  filed  and  without  an  order  to  take  the  tes- 
timony. Smith  V.  Grosjean,  1  Patt.  &  H. 
(Va.)  109. 

Service  of  bill  in  first  instance. —  The  court 
ordered  a  commission  for  examination  of  an 
aged  witness  to  issue  without  requiring  a  bill 
to  be  served  in  the  first  instance,  the  object  of 
the  suit  being  to  perpetuate  testimony,  and 
it  having  been  sworn  that  there  was  danger 
of  testimony  being  lost.  Hunt  v.  Prentiss,  4 
Grant  Ch.  (U.  C.)  487. 

To  establish  usury  —  Tender  of  amount 
due. —  A  bill  filed  by  the  sureties  on  a  bond 
against  the  obligee,  alleging  that  the  bond 
was  usurious,  and  that  the  knowledge  of  the 
usury  was  confined  to  the  principal  and  de- 
fendant, and  praying  that  the  principal  might 
be  examined  touching  the  usurj'  in  the  con- 
sideration of  the  bond,  and  his  testimony  be 
perpetuated,  will  not  be  entertained  unless 
the  sureties  offer  to  pay  the  amount  which 
they  acknowledge  to  be  due.  Crawford 
McAdams,  63  N.  C.  67. 

96.  Ellice  v.  Roupell,  32  Beav.  299,  308, 
318,  9  Jur.  N.  S.  530,  32  L.  J.  Ch.  563,  624, 
8  L.  T.  Rep.  N.  S.  191,  2  New  Rep.  3,  150,  11 
Wkly.  Rep.  579. 

97.  Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Norristown  Ins.,  etc.,  Co.  v.  Burgess,  14 
Montg.  Co.  Rep.  (Pa.)  91;  Mason  v.  Good- 
burne,  Rep.  T.  Finch  391,  23  Eng.  Reprint 
^14. 

An  allegation  as  to  the  old  age  and  in- 
firmity of  the  witnesses  is  unnecessary,  and 
the  denial  and  disproof  of  it  can  have  no 
effect.   Hall  v.  Stout,  4  Del.  Ch.  269. 


98.  Connecticut. —  Jerome  v.  Jerome,  5 
Conn.  352. 

Delmoare. —  Hickman  v.  Hickman,  1  Del. 
Ch.  133. 

Kentucky. —  May  v.  Armstrong,  3  J.  J. 
Marsh.  260,  20  Am.  Dec.  137. 

North  Carolina. — Smith  v.  Turner,  39  N.  C. 
433,  47  Am.  Dee.  353. 

England. —  Cressett  v.  Mytton,  3  Bro.  Ch. 
481,  29  Eng.  Reprint  655,  1  Ves.  Jr.  449,  30 
Eng.  Reprint  431;  Belfast  v.  Chichester,  2 
Jac.  &  W.  439;  Mason  r.  Goodburne,  Rep.  T. 
Finch  391,  23  Eng.  Reprint  214;  Gell  v.  Hay- 
ward,  1  Vern.  Ch.  312,  23  Eng.  Reprint  490. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  40. 

Certainty. —  The  title  of  plaintiff  ought  to 
be  plainly  but  succinctly  stated,  and  that 
with  all  necessary  and  convenient  certainty 
as  to  the  material  facts,  and  as  to  the  time, 
j)lace,  manner,  and  other  incidents.  Jerome 
V.  Jerome,  5  Conn.  352. 

99.  Jerome  v.  Jerome,  5  Conn.  352;  May 
V.  Armstrong,  3  J.  J.  Marsh.  260,  20  Am.  Dec. 
137. 

1.  Pettebone  v.  Lehigh  Valley  Coal  Co.,  4 
Kulp  (Pa.)  349. 

Bill  to  establish  deed. —  A  bill  to  perpetu- 
ate the  testimony  of  witnesses  to  a  deed 
should  properly  describe  the  deed.  Smith  v. 
Turner,  39  N.  C.  433,  47  Am.  Dec.  353. 

2.  Hall  V.  Stout,  4  Del.  Ch.  269;  Hickman 
V.  Hickman,  1  Del.  Ch.  133 ;  Booker  v.  Booker, 
20  Ga.  777;  State  v.  Elliott,  75  Minn.  391,  77 
N.  W.  952;  Barnsdale  v.  Lowe,  2  Russ.  &  M. 
142,  11  Eng.  Ch.  142;  Angell  v.  Angell,  1 
Sim.  &  St.  83,  24  Rev.  Rep.  149,  1  Eng.  Ch. 
83;  Parry  v.  Rogers,  1  Vern.  Ch.  441,  23  Eng. 
Reprint  574;  Morrison  v.  Arnold,  19  Ves.  Jr. 
670.  See  Brandlyn  v.  Ord,  1  Atk.  571,  26 
Eng.  Reprint  359 ;  Pawlet  v.  Ingres,  1  Vern. 
Ch.  308,  23  Eng.  Reprint  487. 

3.  Smith  V.  Turner,  39  N.  C.  433,  47  Am. 
Dec.  353,  a  bill  to  perpetuate  the  testimony  of 
witnesses  to  a  deed.  See  also  Smith  v.  Gros- 
jean, 1  Patt.  &  H.  (Va.)  109. 

4.  Since  the  purpose  of  a  bill  to  perpetuate 
testimony  may  include  the  testimony  of  any 
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f.  Facts  as  to  Which  Examination  Is  Sought.    Tlio  facts  as  to  wliich  the 

plaintiff  desires  an  examination  of  the  witnesses  should  be  set  forth  sufficiently 
to  inform  the  defendant  of  the  point  or  points  as  to  wliich  they  are  to  be 
examined,  but  not  the  evidence  which  they  are  expected  to  give.-' 

g.  Danger  of  Loss  of  Evidence.  It  must  sufHciently  appear  by  the  bill  that 
the  complainant  is  in  danger  of  losing  the  evidence  sought  to  be  perpetuated 
before  a  judicial  investigation  can  be  had/' 

3.  Prayer  For  Relief.  As  the  object  of  the  bill  is  attained  so  soon  as  the 
desired  testimony  is  procured,  it  is  sufficient  to  pray  for  a  commission  and 
subpoena,  and  a  prayer  for  relief  is  unnecessary  and  improper.'' 

4.  Demurrer.  The  remedy  of  a  defendant  who  deems  the  bill  insufficient  to 
entitle  the  complainant  to  preserve  the  testimony  is  to  demur ;  but  it  is  too  late  to 
object  after  a  commission  has  been  ordered.^ 

5.  Dismissal  For  Want  of  Prosecution.  The  bill  may  be  dismissed  for  want 
of  prosecution  at  any  time  before  replication  and  examination  of  witnesses.^ 

6.  Affidavit.  ISTo  affidavit  is  neces=iary  where  the  bill  sets  forth  the  ground  or 
reason  for  perpetuating  the  testimony. ^'^ 

7.  Answer.  The  answer  should  not  put  in  controversy  matters  which  can  be 
decided  only  on  a  trial  of  the  main  issue."    And  an  averment  of  readiness  to 


witness  to  certain  facts  material  to  tiie  sub- 
ject in  controversy,  the  names  of  tiie  wit- 
nesses need  not  be  stated  in  the  bill.  Pette- 
bone  V.  Lehigh  Valley  Coal  Co.,  4  Kulp  (Pa.) 
349. 

5.  Smith  V.  Turner,  39  N.  C.  433,  47  Am. 
Dec.  3.53 ;  Pettebone  v.  Lehigh  Valley  Coal 
Co.,  4  Kulp  (Pa.)  349;  Cressett  v.  Mytton,  3 
Bro.  Ch.  481,  29  Eng.  Reprint  655,  1  Ves.  Jr. 
449,  30  Eng.  Reprint  43L 

Bill  to  establish  forgery  of  note. — ^^Hiere  a 
bill  alleges  that  certain  notes  in  respondent's 
possession  have  been  forged,  and  prays  for  an 
order  to  perpetuate  the  testimony  of  the 
forger  (in  prison,  and  about  to  be  sentenced), 
it  is  not  necessary  that  it  should  set  forth  the 
notes  in  hcec  verba.  Graham  v.  Bank,  3  Lane. 
L.  Rev.  68. 

Supplemental  bill. —  Where,  after  the  com 
pletion  of  the  examination  of  witnesses  upon 
a  bill  to  perpetuate  testimony,  the  commis- 
sion is  closed,  plaintiff  cannot  sustain  a  sup- 
plemental bill  for  the  further  examination  of 
witnesses  upon  the  ground  that  new  material 
facts  have  been  discovered  since  the  filing  of 
the  former  bill,  without  stating  in  the  bill 
what  his  facts  are.  Knight  v.  Knight,  4 
Madd.  1. 

6.  Booker  v.  Booker,  20  Ga.  777;  State  v. 
Elliott.  75  Minn.  391,  77  N.  W.  952;  Mason 
V.  Goodburne,  Rep.  T.  Finch  391,  23  Eng.  Re- 
print 214. 

7.  Jerome  v.  Jerome,  5  Conn.  352;  Hick- 
man V.  Hickman,  1  Del.  Ch.  133.  See  also 
Smith  V.  Grosjean,  1  Patt.  &  H.  (Va.)  109; 
Rose  V.  Gannel,  3  Atk.  430,  20  Eng.  Reprint 
1063;  Anonvmous,  2  Vontr.  365;  Morrison 
V.  Arnold,  19  Ves.  Jr.  071. 

If  the  bill  prays  for  relief  it  will  be  dis- 
missed ))CcauK(!  iniprojx'rly  joining  distinct 
su))j('ctK.  .Tcromc  v.  .Jerome,  5  Conn.  362'; 
AnoiiyrnouH,  2  Vontr.  365. 

The  bill  should  pray  for  a  commission  and 
a  Hubpa^na  to  the  parties  conec^iiied  to  show 
cauHe.  Mason  v.  (ioodbiirne,  Rep.  T.  Pinch 
391,  23  Eng.  Reprint  214. 

I  VII.  A,  2.  f  I 


The  form  of  the  prayer  of  the  bill  to  take 
testimony  in  perpefuam  is  the  same  as  in 
ordinary  bills,  except  the  requirement  that 
the  defendants  abide  the  decree  of  the  court. 
Green  v.  Compagnia  Generale  Italiana,  etc., 
82  Fed.  490. 

8.  Hickman  v.  Hickman,  1  Del.  Ch.  133. 

9.  Anonymous,  Amb.  237,  27  Eng.  Reprint 
158,  2  Ves.  497,  28  Eng.  Reprint  318.  But 
see  Parr  v.  Howlin,  San.  &  Sc.  124.  The 
proper  application  is  that  plaintiff  proceed 
within  a  given  time  and  pay  costs.  Wright 
r.  Tatham,  2  Sim.  459,  2  Eng.  Ch.  459; 
Shrine  v.  Powell,  10  L.  J.  Ch.  18.  See  Bar- 
ham  V.  Longman,  2  Sim.  460  note,  2  Eng. 
Ch.  460. 

Want  of  reply. —  The  bill  will  not  be  dis- 
missed for  want  of  a  reply,  but  a  reply  will 
be  ordered,  and  plaintiff  directed  to  proceed 
or  pay  costs.  Beavan  v.  Carpenter,  11  Sim. 
22,  34  Eng.  Ch.  22. 

10.  Hickman  v.  Hickman,  1  Del.  Ch. 
133. 

Contra. —  A  bill  to  perpetuate  testimony 
must  be  supported  by  an  affidavit  that  the 
witnesses  are  old  and  infirm  or  likely  to  die 
before  the  disputed  question  can  be  legally 
determined,  but  such  affidavit  is  sufficient 
when  made  a  part  of  the  bill  itself.  Norris- 
town  Ins.,  etc.,  Co.  v.  Burgess,  14  Montg. 
Co.  Rep.  (Pa.)  91. 

11.  As  for  instance  questions  of  title. 
May  V.  Armstrong.  3  J.  J.  Marsh.  (Kv. ) 
260,  20  Am.  Dec.  137;  Pettebone  v.  Ever- 
hart,  4  Kulp  (Pa.)  353.  In  Ellice  r.  Roupell, 
32  Beav.  299,  308,  318,  9  Jur.  N.  S.  530,  32 
L.  J.  Ch.  503,  024.  8  L.  T.  Rep.  N.  S.  191, 
2  Now  Rep.  3,  150,  11  Wkly.  Rep.  579,  plain- 
tiff filed  a  bill  in  perpefuam,  on  the  groimd 
that  the  matters  in  dispute  could  not  be 
then  made  the  subject  of  judicial  investiga- 
tion. Defendant  answered,  and  plaintiff 
amondod  in  immaterial  matters.  Defendant 
tlion  ])l('ad(Kl  that  .since  answering  plaintiff 
had  liiiiisolf  filed  another  bill,  raising  the 
point  in  dispute  and  showing  that  the  mat- 
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become  defendant  in  an  action  by  plaintiff  to  determine  a  dispute  as  to  a  title  is 
impertinent,  unless  it  is  also  averred  that  defendant  is  in  possession.^^  An  answer 
accompanied  b_^'  a  release  of  all  claims  on  the  part  of  defendant  against  plaintiff 
is  sufficient  to  defeat  the  bill  and  authorize  its  dismissal.^* 

8.  Setting  Down  Cause  For  Hearing.  The  bill  is  never  brought  to  a  hearing 
because  the  end  is  answered  by  the  examination.  If  the  cause  is  set  down  the 
bill  will  be  dismissed  with  costs  ; "  but  the  dismissal  will  not  prejudice  the  plain- 
tiff in  the  perpetuation  of  his  testimony.^^ 

9.  Publication.  The  testimony  when  taken  must  be  sealed  and  kept  not  to  be 
published  until  after  the  death  of  the  witness  by  a  special  order  made  on  an  affi- 
davit showing  such  decease.^® 

10.  Hearing  —  a.  Scope  of  Inquiry.  If  defendant  merely  answers,  and  does 
not  join  in  the  commission  plaintiff  will  be  confined  to  the  interrogatories 
annexed  to  the  bili.^^ 

b.  Questions  Considered.  Eligibility  to  a  public  office  cannot  be  considered 
on  the  hearing  of  a  bill  to  preserve  testimony  to  prosecute  an  action  for  the 
office.^» 

B.  To  Take  Testimony  De  Bene  Esse  —  l.  In  General.    A  bill  to  examine 


ters  in  question  covild  now  be  made  the  sub- 
ject of  judicial  investigation,  and  it  was  held 
that  the  plea  could  not  be  sustained,  and 
that  if  at  all  it  should  have  been  pleaded  in 
the  first  instance. 

12.  Pettebone  v.  Everhart,  4  Kulp  (Pa.) 
363. 

13.  Hanford  v.  Ewen,  79  111.  App.  327, 
where  defendant  released  the  petitioner  from 
all  claims  against  him  for  slanderous  utter- 
ances. 

14.  Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Anonymous,  Ambl.  237.  27  Eng.  Reprint  158, 
2  Ves.  497,  38  Eng.  Reprint  318;  Ellice  v. 
Roupell,  32  Beav.  299,  308,  318,  9  Jur.  N.  S. 

530.  32  L.  J.  Ch.  563,  624,  8  L.  T.  Rep.  N.  S. 
191,  2  New  Rep.  3,  150,  11  Wklv.  Rep.  579; 
Hall  V.  Hoddesdon,  2  P.  Wms.  162,  24  Eng. 
Reprint  683;  Vaughan  v.  Fitzgerald,  1  Sch. 
&  Lef.  3r6. 

The  reason  why  the  bill  is  dismissed  under 
such  circumstances  is  that  such  a  course  is 
unnecessary,  is  productive  of  expense  to  the 
other  side,  and  because  it  would  permit  the 
publication  of  the  evidence.  Hickman  v. 
Hickman,  1  Del.  Ch.  133. 

15.  Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Anonymous,  Ambl.  237,  27  Eng.  Reprint  158, 
2  Ves.  497,  28  Eng.  Reprint  318;  Hall  v. 
Hoddesdon,  2  P.  Wms.  162,  24  Eng.  Reprint 
683. 

Decree  on  dismissal. —  Where  a  bill  to  per- 
petuate testimony  is  dismissed,  the  decree 
need  not  state  that  the  dismissal  is  without 
prejudice  to  the  perpetuation  of  the  testi- 
nionv.    Aeland  v.  Cuminsr,  2  Madd.  28. 

16.  Hall  V.  Stout,  4  Del.  Ch.  269;  Hick- 
man V.  Hickman,  1  Del.  Ch.  133;  Crawford 
r.  McAdams,  63  N.  C.  67;  Ellice  v.  Roupell, 
32  Beav.  299,  308,  318.  9  Jur.  N.  S.  530',  32 
L.  J.  Ch.  563.  624,  8  L.  T.  Rep.  N.  S.  191, 
2  New  Rep.  3,  150,  11  Wkly.  Rep.  579;  Aber- 
gavenny V.  Powell,  1  Meriv.  434,  35  Eng. 
Reprint  733;   Dorset  v.  Girdler,  Prec.  Ch. 

531,  24  Eng.  Reprint  238;  Cann  r.  Cann,  1 
P.  Wms.  567,  24  Eng.  Reprint  520;  Barns- 


dale  V.  Lowe,  2  Russ.  &  M.  142,  11  Eng.  Ch. 
142;  Angell  v.  Angell,  1  Sim.  &  St.  83,  24 
Rev.  Rep.  149,  1  Eng.  Ch.  83;  Morrison  v. 
Arnold,  19  Ves.  Jr.  670.  In  Morrison  v. 
Arnold,  19  Ves.  Jr.  670,  673,  a  motion  being 
made  to  publish  the  depositions  of  living 
witnesses,  Eldon,  Lord  Chancellor,  said: 
"  There  is  no  precedent  that  I  can  find  for 
publishing  these  depositions.  After  con- 
siderable research,  there  is  not  a  single  in- 
stance, except  of  a  person  sick,  incapable  of 
traveling,  or  prevented  by  accident :  all  the 
orders,  but  in  those  excepted  cases,  stating, 
that  the  witness  is  dead."    See  infra,  XIX,  B. 

Delivery  of  copies. —  The  court  will  not 
order  copies  of  depositions  taken  to  perpetu- 
ate the  testimony  of  witnesses  to  be  delivered 
out  for  the  purpose  of  perfecting  the  title  to 
an  estate,  even  when  the  witnesses  are  dead. 
Teale  v.  Teale,  I  Sim.  &  St.  385,  1  Eng.  Ch. 
385. 

Discretion  of  court. —  Where  depositions 
are  taken  under  a  bill  in  perpetuam  it  is  a 
matter  for  discretion  in  the  court  to  allow 
publication  or  not,  according  to  the  case 
made;  but  publication  will  not  be  ordered 
before  the  death  of  the  witness  unless  in  a 
strong  case.  Harris  v.  Cotterell,  3  Meriv, 
678,  36  Eng.  Reprint  260. 

17.  But  where  defendant  joins  in  the  com- 
mission or  rule,  plaintiff  may  exhibit  such 
interrogatories  as  he  pleases.  Because  by 
joining  defendant  is  at  liberty  to  examine  as 
largely  as  he  pleases,  and  this  authorizes 
plaintiflF  to  extend  his  examination  to  any 
matters  suitable  to  his  case.  Hickman  v. 
Hickman,  1  Del.  Ch.  133. 

18.  In  such  a  ease  the  commission  or  rule 
will  be  for  the  benefit  of  plaintifl"  only,  and 
he  cannot  go  beyond  the  interrogatories  an- 
nexed to  the  bill.  Hickman  v.  Hickman,  1 
Del.  Ch.  133. 

19.  Such  a  question  can  come  before  the 
court  only  on  a  direct  action  at  law  to  test 
the  title  to  the  office.  Kelloeg  v.  Warmouth,. 
14  Fed.  Cas.  No.  7,667. 
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witiiesse8  de  bene  enm  is  in  fiid  of  h  trial  at  law  or  in  equity,  where  the 
testimony  iy  in  danger  of  being  lost  Ijefore  tlie  matter  to  wliieli  it  relates  can  l^e 
examined  into  i>y  the  proper  triljunal;*'  or  it  may  be  made  a  part  of  a  bill 
in  equity,  brought  in  a  ca«e  in  whicli  sucli  testimony  has  a  direct  bearing 
and  reference.*^ 

2.  Necessary  Averments.  Tiie  bill  must  sufficiently  aver  facts  sufficient  to 
authorize  the  court  to  issue  a  commission  or  oi'der  the  taking  of  tlie  testimony.'*' 
Thus  the  bill  must  aver  that  an  action  is  pending^'  and  the  pleas  therein,^  the 
probable  inability  to  procure  the  attendance  of  the  witness  at  the  trial  and  the 
reasons  therefor,^''  the  facts  to  be  proved  Ijy  the  witnesses,^-''  and  the  materiality 
of  their  testimony,'^^  that  the  court  may  judge  of  the  necessity  of  taking  the  testi- 
mony, and  the  danger  of  loss  by  delay. 

3.  Affidavit.  The  bill  must  always  be  accompanied  with  an  affidavit  showing 
the  circumstances  by  which  the  evidence  intended  to  be  preserved  is  in  danger  of 
being  lost.^  It  should  name  tlie  witness,^''  specify  the  matters  as  to  which  his 
testimony  is  desired,^'^  and  state  the  grounds  on  whicli  the  testimony  is  sought  — 


20.  Delaware.— 'EaW  v.  Stout,  4  Del.  Ch. 
269;  Hickman      Hickman,  1  Del.  Ch.  1.3.3. 

Indiana. —  Tullis  v.  Stafford,  134  Ind.  258, 
33  N.  E.  1023. 

Neiv  Hampshire. —  Russell  v.  Fabyan,  35 
N.  H.  159. 

Pennsylvania. —  Vanriper  v.  Vanriper,  3 
Lane.  Bar  155. 

England. — Devis  v.  TurnbuU,  6  Madd.  232; 
Ebden  v.  Prince,  8  Price  290;  Philips  v. 
Carew,  1  P.  Wms.  117,  24  Eng.  Reprint  318; 
Ex  p.  Coles,  Brick  293;  Grinnell  v.  Cobbold, 

4  Sim.  546,  6  Eng.  Ch.  546 ;  Angell  v.  Angell, 

1  Sim.  &  St.  83,  24  Rev.  Rep.  149,  1  Eng.  Ch. 
83 ;  Bowden  v.  Hodge,  2  Swanst.  258,  36  Eng. 
Reprint  614;  Cock  v.  Donovan,  3  Ves.  &  B. 

76,  35  Eng.  Reprint  407.    See  Hart  v.  Strong, 

2  Russ.  559,  3  Eng.  Ch.  559. 

Grounds  for  taking  depositions  de  bene  esse 
see  supra,  TV. 

Nature  of  bill. —  Such  a  bill  is  not  a  bill 
for  relief.  Mills  r.  Campbell,  1  Jur.  865,  7 
L.  J.  Exch.  Eq.  5,  2  Y.  &  C.  Exch.  402. 

Asking  discovery. — In  Thorpe  v.  Maeauley, 

5  Madd.  218,  a  demurrer  to  a  bill  for  dis- 
covery and  for  a  commission  abroad  in  aid 
of  defendant  was  overruled  with  liberty  to 
amend,  plaintiff  being  entitled  to  the  com- 
mission, but  not  to  the  discovery. 

Service  of  bill  and  subposna. —  ^^Hiere  de- 
fendant refused  his  consent  to  a  commission 
and  a  bill  was  filed  by  plaintiff,  defendant 
having  retired  from  the  jurisdiction  of  the 
court,  service  of  the  subpoena  to  appear  and 
a  bill  on  his  attorney  at  law  was  ordered  to 
be  good  service.  Devis  v.  Turnbull,  6  Madd. 
232. 

Cause  ended  by  examination. —  After  an 
examination  of  the  witnesses  there  is  an  end 
of  the  cause.  Morrison  v.  Arnold,  19  Ves.  Jr. 
670. 

21.  Hickman  v.  Hickmnn,  1  Del.  Ch.  133; 
Shirley  v.  Fcn-ars,  Mosclcy  3S9,  3  P.  Wms. 

77,  24  Eng.  Ke])iint  i)7(i;  Philips  v.  Carew, 
1  ]'.  Wins.  117,  24  Eng.  Reprint  318. 

22.  Shcddcn  v.  J5aring,  3  Anstr.  880; 
Anonymous,  1  Anstr.  201;  Chimelli  v.  Chau- 
vet,  Younge  302. 

Failure  to  make  an  essential  averment  in 
a  bill  to  take  depositions  do  bene  esse  is 
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ground  for  demurrer;  but  ordinarily  the  alle- 
gations of  the  bill  cannot  be  put  in  issue  hy 
an  answer  to  a  greater  extent  than  could 
similar  allegations  in  an  affidavit  to  take 
depositions  de  bene  esse.  Richter  v.  Jerome, 
25  Fed.  679. 

23.  Richter  r.  Jerome,  25  Fed.  679;  An- 
gell V.  Angell,  1  Sim.  &  St.  83,  24  Rev.  Rep. 
149,  1  Eng.  Ch.  83. 

24.  A  bill  to  take  testimony  for  use  in  an 
action  at  law  should  show  the  pleas,  but  it 
will  be  sufficient  to  refer  to  them  so  as  to 
make  them  a  part  of  the  bill.  Macaulay  v. 
Shaekell,  1  Bligh  N.  S.  96,  4  Eng.  Reprint 
809. 

25.  Cholmondely  i:  Oxford,  4  Bro.  Ch. 
157.  29  Eng.  Reprint  828;  Hankin  v.  Middle- 
ditch,  2  Bro.  Ch.  641,  29  Eng.  Reprint  355. 

Residence  of  witness. —  Where  the  deposi- 
tions are  intended  to  be  used  in  an  action  of 
libel,  it  is  unnecessary  to  allege  that  the 
witnesses  resided  in  England  at  the  time  of 
the  libel  or  have  since  left  it.  Macaulay  r. 
Shaekell,  1  Bligh  N.  S.  96,  4  Eng.  Reprint 
809. 

26.  Richter  v.  Jerome,  25  Fed.  679. 

27.  Richter  v.  Jerome,  25  Fed.  679;  Ma- 
caulay V.  Shaekell,  1  Bligh  N.  S.  96,  4  Eng. 
Reprint  809.  And  see  Shaekell  v.  Macaulay, 
3  L.  J.  Ch.  O.  S.  27,  2  Sim.  &  S.  79,  1  Eng. 
Ch.  79. 

In  the  United  States  courts  the  bill  must 
show  that  the  depositions  cannot  be  taken 
in  the  ordinary  methods,  and  the  necessity  of 
resorting  to  equity.  Richter  v.  Jerome,  25 
Fed.  679. 

28.  Hickman  r.  Hickman,  1  Del.  Ch.  133; 
Angell  r.  Angell,  1  Sim.  &  St.  83,  24  Rev. 
Rep.  149,  1  Eng.  Ch.  83;  Philips  v.  Carew, 
1  P.  Wms.  117,  24  Eng.  Reprint  318. 

29.  Mendizabel  v.  Maehado,  4  L.  J.  Ch. 
O.  S.  142,  2  Sim.  &  St.  483,  1  Eng.  Ch.  483. 

Excusing  absence  of  averment. —  The  dan- 
ger of  ex])osiiig  the  witness  to  be  tampered 
with  is  not  a  sullicient  reason  for  not  nam- 
ing him.  Mendizabel  v.  Maehado,  4  L.  J.  Ch. 
O.  S.  142,  2  Sim.  &  St.  483,  1  Eng.  Ch. 
483. 

30.  Mciulizabcl  r.  Maehado,  4  L.  J.  Ch. 
O.  S.  142,  2  Sim.  &  St.  483,  1  Eng.  Ch.  483. 
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as  that  the  witness  is  aged,^^  infinn,^^  or  in  a  dangerous  state  of  liealth,^^  or  that 
the  witness  or  witnesses  sought  to  be  examined  are  acquainted  with  tlie  facts  and 
is  or  are  the  onl}'  witness  or  witnesses  to  the  particular  fact  or  facts.^* 

4.  Publication.  The  ordinary  course  is  tliat  depositions  are  not  to  be  pubHslied, 
unless  the  witness  is  dead  or  is  absent,  so  that  it  is  impossible  to  have  a  subsequent 
examination,^^  and  then  the  publication  can  only  be  by  special  order.^'' 

VIII.  APPLICATION  FOR  COMMISSION  OR  LEAVE  TO  TAKE  TESTIMONY. 

A.  Necessity.  Except  where  depositions  may  be  taken  on  notice  "^"^  or  the 
parties  consent,^^  a  formal  application  to  take  the  testimony  of  a  witness  in  the 
form  of  a  deposition  is  essential  and  necessary.^^ 

B.  Consent.'"'  A  commission  may  issue  or  depositions  may  be  taken  by  con- 
sent of  the  parties  without  an  application  or  affidavit.''^ 


31.  Bellamy  v.  Jones,  8  Ves.  Jr.  31,  6  Rev. 
Eep.  205,  32  Eng.  Reprint  261. 

The  English  rule  is  said  to  be  that  when 
the  examination  is  sought  because  of  age,  the 
affidavit  must  state  the  witness  to  be  seventy 
years  old.  See  Hickman  v.  Hickman,  1  Del. 
Ch.  133.  But  see  Fitzhugh  v.  Lee,  Aiubl.  65, 
27  Eng.  Reprint  38,  where  the  witness  was 
sixty  years  of  age  but  afflicted  with  a  dan- 
gerous disease. 

32.  Philips  V.  Carew,  1  P.  Wms.  117,  24 
Eng.  Reprint  318. 

33.  Bellamy  v.  Jones,  8  Ves.  Jr.  31,  6  Rev. 
Rep.  205,  32  Eng.  Reprint  261. 

34.  Rowe  V.   ,  13  Ves.  Jr.  261,  33  Eng. 

Reprint  292;  Bellamy  v.  Jones,  8  Ves.  Jr. 
31,  6  Rev.  Rep.  205,  32  Eng.  Reprint  261. 

Necessity  of  stating  age  of  witness. — 
Where  the  ground  is  that  the  matter  lies  in 
the  knowledge  of  a  single  witness  or  of  two 
the  affidavit  need  state  that  fact  only,  and 
need  not  state  the  age  of  the  witness.  Chol- 
mondely  v.  Oxford,  4  Bro.  Ch.  157,  29  Eng. 
Reprint  828:  Hankin  v.  Middleditch,  2  Bro. 
Ch.  641,  29  Eng.  Reprint  355;  Shirley  v. 
Eerrars,  Moseley  389,  3  P.  Wms.  77,  24  Eng. 
Reprint  976. 

35.  Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Gasson  v.  Wordsworth,  Ambl.  108,  27  Eng. 
Reprint  70,  2  Ves.  335,  28  Eng.  Reprint  209; 
Bradley  v.  Crackenthorpe,  Dick.  182,  21  Eng. 
Reprint  239 ;  Price  v.  Bridgman,  Dick.  144, 
21  Eng.  Reprint  223 ;  Cann  v.  Cann,  1 
P.  Wms.  567,  24  Eng.  Reprint  520.  See  infra, 
XIX,  B. 

Consent  or  strong  case. — Depositions  taken 
de  iene  esse  under  a  bill  are  not  published 
but  by  consent  or  on  a  very  strong  case  being 
made.  Harris  v.  Cotterell,  3  Meriv.  678,  36 
Eng.  Reprint  260. 

Publication  for  comparison. —  The  court 
will  refuse  to  permit  depositions  to  be  pub- 
lished in  order  to  compare  them  with  the 
depositions  in  the  same  cause  taken  on  an 
examination  in  chief.  Cann  v.  Cann,  1 
P.  Wms.  567,  24  Eng.  Reprint  520. 

36.  Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Gasson  v.  Wordsworth,  Ambl.  108,  27  En?. 
Reprint  70,  2  Ves.  325,  28  Eng.  Reprint  209; 
Cann  v.  Cann,  1  P.  Wms.  567,  24  Eng.  Re- 
print 520. 

Form  of  order. —  The  order  is  that  the 
depositions  be  published,  and  that  the  officer 


attend  with  and  produce  to  the  court  at  law 
the  record  of  the  whole  proceedings,  and  thift 
the  parties  may  make  such  use  of  the  same 
as  bv  law  he  can.  Atty.-Gen.  v.  Ray,  2  Hare 
518,"  24  Eng.  Ch.  518. 

37.  See  infra,  XVI,  A. 

38.  See  infra,  VII,  B. 

39.  Alabama. —  Worsham  v.  Goar,  4  Port. 
441. 

Louisiana. — Folse  v.  Kittredge,  15  La.  Ann. 
222;  Mann  v.  Hunt,  1  Mart.  22. 

Mississippi. —  Ragan  Cargill,  24  Miss. 
540. 

New  Jersey. — Hendricks  v.  Craig,  5  N.  J.  L. 
567;  Den  v.  Farley,  4  N.  J.  L.  124. 

Neio  York. —  Renwick  v.  Renwick,  10  Paige 
420. 

United  States. —  Sutton  v.  Mandeville,  23 
Fed.  Cas.  No.  13,650,  1  Cranch  C.  C.  115. 

Canada. —  See  Dickson  v.  Covert,  2  Ch. 
Chamb.  (U.  C.)  342. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  41 
et  seq. 

Form. —  A  petition  to  a  master  to  take 
testimony  as  to  the  incompetency  of  a  wit- 
ness who  has  been  examined  must  be  by  pe- 
tition in  writing  verified  by  affidavit.  Gass 
V.  Stinson,  10  Fed.  Cas.  No.  5,261,  2  Sumn. 
605. 

Without  special  application  a  commission 
may  issue  until  the  cause  is  set  for  hearing. 
Bei-ry  v.  Wallin,  1  Overt.  (Tenn.)  107.  So 
a  commission  may  issue  in  vacation  to  take 
the  deposition  of  a  witness  during  his  last 
illness  without  an  application  therefor.  Hays 
V.  Johnson,  3  Houst.  (Del.)  219. 

40.  For  form  of  consent  to  take  deposition 
see  Knapp  v.  American  Hand-Sewed  Shoe  Co., 
63  Kan.  698,  66  Pac.  996;  Moore  v.  Willard, 
30  S.  C.  61.5,  9  S.  E.  273. 

41.  Piekard  v.  Bates,  38  111.  40;  Colvin 
V.  Warford,  18  Md.  274;  Maryland,  etc.. 
Coal,  etc.,  Co.  v.  Wingert,  8  Gill  (Md.)  170; 
Knight  V.  Emmons,  4  Mich,  554;  Renwick 
V.  Renwick,  10  Paige  (N.  Y.)  420. 

Necessity  of  consent  at  common  law  see 
supra,  II,  A,  3. 

Effect  of  consent. —  Consent  is  an  admis- 
sion that  the  cause  is  in  a  condition  to  per- 
mit a  commission  to  issue.  Marvland,  etc., 
Coal,  etc.,  Co.  v.  Wingert,  8  Gill  "(Md.)  170. 

In  New  York  a  stipulation  to  waive  irreg- 
ularities in  procuring  or  executing  a  com- 
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C.  Who  May  Apply  —  1.  In  General.  Either  party  may  make  the  applica- 
tion personally    or  by  attorney.'''' 

2.  Interveners.  A  person  not  a  party  to  an  action  lias  no  riglit  to  take 
depositions  therein,  although  he  intended  to  intervene.^^ 

D,  Who  May  Entertain.  The  application  should  be  made  to  the  court,  a 
judge  thereof,  or  sucli  officer  as  may  be  designated  by  statute,  and  who  has  juris- 
diction in  the  premises*^  and  is  within  the  county  or  district  wherein  he  is 


mission  must  be  in  writing.  Mason,  etc., 
Organ  Co.  v.  Pugsley,  19  Hun  282. 

Informalities  in  procuring  the  testimony, 
or  in  the  return,  may  be  waived  by  consent- 
ing to  the  commission.    Bird  v.  Halsy, 
Fed.  671. 

Misapprehension. —  An  order  to  take  a 
deposition  de  bene  esse  may  be  vacated  when 
granted  by  the  consent  of  the  adverse  party 
given  under  a  misapprehension.  Seymour  v. 
Doull,  32  Nova  Scotia  364. 

Statutory  requirement  of  order. —  Where  a 
deposition  in  a  criminal  case  can  be  taken 
by  the  accused  only  by  order  of  the  court 
and  upon  notice  to  the  attorney-general,  a 
deposition  cannot  be  taken  without  an  order, 
although  the  attorney-general  consent.  Curtis 
V.  State,  14  Lea  (Tenn.)  502. 

42.  The  taking  of  a  deposition  by  one 
party  will  not  preclude  a  subsequent  appli- 
cation by  the  other.  Woodruff  v.  Garner,  39 
Ind.  246. 

A  dedimus  may  issue  on  the  application 
of  one  party,  although  the  other  refuses  to 
consent.    Farnsworth  v.  Pierce,  7  Vt.  83. 

Failure  of  applicant  to  proceed. —  ^Vhere 
notice  of  intention  to  take  a  deposition  has 
been  given,  and  interrogatories  and  cross  in- 
terrogatories have  been  filed,  a  party  on  whom 
the  notice  is  served,  as  well  as  the  party  giv- 
ing the  notice,  may  obtain  the  commission 
and  take  the  deposition,  in  case  the  other 
party  fails  to  do  so.  Burton  v.  Galveston, 
etc.,  R.  Co.,  61  Tex.  526.  Where  plaintiff 
has  obtained  an  order  for  a  commission  but 
has  not  served  it,  defendant  is  entitled 
as  of  course  to  a  like  order.  Markland  v. 
Jones,  6  L.  J.  Ch.  63.  See  also  Sheward  v). 
Sheward,  2  Ves.  &  B.  116,  35  Eng.  Reprint 
263,  where  a  commission  was  granted  to  de- 
fendant who  had  cross-examined  only  on 
plaintiff's  commission. 

43.  Brooks  v.  Brooks,  16  S.  C.  621. 

44.  Riviere  v.  Wilkins,  (Tex.  Civ.  App. 
1903)  72  S.  W.  608. 

45.  See,  generally,  cases  cited  infra,  this 
note. 

At  common  law  where  consent  was  ob- 
tained, the  practice  was  to  apply  to  the  court 
in  term  or  to  a  judge  in  vacation.  Ragan 
V.  Ciu-gill,  24  Miss.  540. 

Application  must  be  made  in  open  court 
and  not  to  a  judge  at  chambers.  Peters  v. 
Provost,  19  J<V('l.  Cas.  No.  11,032,  1  Paine  64. 

Court  or  judge. —  A  statute  authorizing 
jiid^^cM  (if  a  superior  court  to  perform  the 
duties  (if  justices  of  the  supreme  court  con- 
f('rs  tlie  power  to  suirimon  a  witness  whose 
testimony  in  desired  on  tlie  judges  of  the 
former  court  and  not  on  the  court  itself. 
Fonda  1K  Armour,  49  How.  Pr.  (N.  Y.)  72. 
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Inferior  courts  of  record. —  A  statute;  con- 
ferring authority  generally  on  courts  of  rec- 
ord to  issue  commissions  will  empower  an 
inferior  court  of  record  to  procure  testimony 
in  this  mode.  Watson  v.  Smith,  13  Wend. 
(N.  Y.)  51. 

Justices  of  the  peace. —  Under  a  statute 
authorizing  a  justice  of  the  peace  to  issue 
a  commission  to  take  the  testimony  of  a  wit- 
ness, who  is  not  within  the  county  or  within 
an  adjoining  county,  the  justice  may  issue, 
a  commission  to  take  the  testimony  of  a  wit- 
ness without  the  state.  Collins  v.  Shaffer,  78 
Hun  (N.  Y.)  512,  29  N.  Y.  Suppl.  574.  A 
statute  authorizing  the  issue  of  a  commission 
by  a  justice  to  take  the  deposition  of  a  wit- 
ness empowers  the  issue  of  a  commission  to 
take  the  deposition  of  a  party  to  the  action. 
Murphy  v.  Sullivan,  77  N.  Y.  Suppl.  950,  10 
N.  Y.  Annot.  Cas.  303. 

Officers  authorized  to  perform  the  duties  of 
the  court,  the  judges  thereof,  or  of  officers 
of  other  courts  as  clerks  of  the  court  (Can- 
non V.  White,  16  La.  Ann.  85 ;  Henning  v. 
Boyle,  112  Fed.  397),  court  commissioners 
(Fonda  v.  Armour,  49  How.  Pr.  (N.  Y.)  72), 
or  a  county  judge  authorized  to  perform  the 
duties  of  a  supreme  court  judge  at  chambers 
(Lang  V.  Brown,  6  Hun  (N.  Y.)  256)  may 
entertain  the  application. 

Probate  courts  and  judges. —  A  statute 
authorizing  a  judge  of  probate  to  "make  and 
issue  all  warrants  and  processes  that  may  be 
necessary  or  proper  to  carry  into  effect  the 
powers  granted  to  him,"  etc.,  authorizes  the 
judge  to  issue  a  dedimus  (Amory  v.  Fellowes, 

5  Mass.  219),  or  a  commission  to  take  the 
deposition  of  the  witness  to  a  will,  who  re- 
sides without  the  state  (In  re  High,  2  Dougl. 
(Mich.)  515).  In  New  York  the  surrogates' 
courts  have  statutory  power  to  issue  a  com- 
mission to  take  the  testimony  of  witnesses 
without  the  state  in  a  proceeding  pending  in 
such  court  (Matter  of  Wallace,  71  N.  Y. 
App.  Div.  284,  75  N.  Y.  Suppl.  838;  Matter 
of  Plumb,  64  Hun  317,  19  N.  Y.  Suppl.  79), 
or  to  direct  the  examination  of  a  witness  re- 
siding in  another  county  to  be  taken  before  a 
referee  {In  re  Gee,  33  N.  Y.  Suppl.  425,  24 
N.  Y.  Civ.  Proc.  241 ) .  The  Washington  code 
confers  authority  on  a  eupcrior  court  sitting 
in  probate  to  issue  a  commission  to  take 
necessary  testimony.  North  America  Re- 
formed Presb.  Church  v.  McMillan,  31  Wash. 
043,  72  Pac.  502. 

Referee  to  hear  and  determine  cannot  en- 
tertain «n  application  for  a  commission 
(Rathbun  v.  Ingersoll,  34  N.  Y.  Super.  Cc. 
211),  unless  specially  authorized  (see  Hughes 
i\  Roes,  9  Ont.  Pr.  80;  Moffatt  v.  Prentice, 

6  Ont.  Pr.  33). 
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authorized  to  entertain  and  grant  applications  for  taking  testimony  in  the  form 
of  depositions/^ 

E.  Time  of  Application — l.  In  General.  The  apphcation  should  be  made 
with  due  diligence/^  although  if  no  prejudice  has  resulted  delay  may  be  disre- 
garded, and  the  application  granted/^ 

2.  As  Dependent  on  Condition  of  Cause  —  a.  Perpetuation  of  Testimony.  The 

object  of  perpetuating  testimony  is  to  preserve  evidence  which  may  be  lost 
because  of  the  inability  of  a  party  to  bring  the  matter  in  controversy  to  a  judicial 
investigation,  and  the  consequent  danger  of  losing  the  testimony.  Hence  deposi- 
tions can  be  taken  in  this  mode  only  in  anticipation  of  litigation  and  when  by  no 


The  Maine  statute  which  contemplates  no- 
tice to  all  parties  interested  without  I'egard 
to  their  residence  does  not  limit  the  court 
to  cases  where  one  or  more  of  the  parties  in- 
terested are  non-residents,  because  of  a  single 
provision  therein  prescribing  the  notice  to 
be  given  to  non-residents.  Ocean  Ins.  Co.  v. 
Bigler,  72  Me.  469, 

The  provision  of  the  Chinese  exclusion  acts 
for  the  examination  before  United  States  com- 
missioners of  Chinese  persons  alleged  to  be 
unlawfully  in  this  country  clothes  them  with 
a  jurisdiction  independent  of  the  district 
court ;  and  that  court  has  no  power  to  issue 
a  dedimus  potestatem  to  take  testimony  to 
be  used  in  such  an  investigation.  U.  S.  v. 
Hom  Hing,  48  Fed.  635. 

Trial  of  issue  in  chancery. —  A  motion  for 
a  commission  to  take  testimony  on  an  issue 
directed  out  of  chancery  shisuld  be  made  to 
the  court  in  which  the  trial  is  to  be  had. 
Bourdeaux  v.  Rowe,  1  Bing.  N.  Cas.  721,  1 
Hodges  93,  1  Scott  648,  27'^  E.  C.  L.  834. 

46.  Where  by  statute  any  justice  of  a 
court  of  general  jurisdiction  may  grant  an 
order  for  a  commission,  and  by  a  subsequent 
statute  all  motions  are  required  to  be  made 
within  the  district  in  which  the  action  is 
triable  or  in  a  county  adjoining,  the  place  of 
application  is  governed  by  the  latter  statute. 
Sturgess  v.  Weed,  13  How.  Pr.  (N.  Y.) 
130. 

District  of  trial. —  An  application  for  a 
commission  to  examine  a  witness  may  be 
made  in  the  district  in  which  the  action  is 
to  be  tried,  or  before  a  county  judge  in  a 
county  adjoining  that  of  trial.  Erwin  v. 
Voorhees.  26  Barb.  (N.  Y.)  127. 

47.  Wilcox  V.  Stern,  89  N.  Y.  App.  Div. 
14,  85  N.  Y.  Suppl.  159;  Rathbun  v.  Inger- 
soll,  34  jST.  Y.  Super.  Ct.  211;  Forrest  v. 
Forrest,  3  Bosw.  (K  Y.)  661;  Morse  v. 
Orimke,  8  N.  Y.  Suppl.  1,  18  N.  Y.  Civ.  Proc. 
37;  Carman  v.  Hurd,  1  Pinn.  (Wis.)  619; 
Stuart  V.  Gladstone,  7  Ch.  D.  394,  47  L.  J. 
Ch.  154,  37  L.  T.  Rep.  N.  S.  575,  26  Wkly. 
Rep.  277;  Brydges  v.  Fisher,  4  Moore  &  S. 
458;  Hart  v.  Strong,  2  Russ.  559,  38  Eng. 
Reprint  445;  Todd  v.  Aylwin,  1  Sim.  271,  2 
Eng.  Ch.  271. 

After  replication. —  A  defendant  is  not 
guilty  of  laches  in  failing  to  procure  a  com- 
mission until  six  months  after  plea,  where 
he  acts  immediately  after  the  filing  of  the 
replication.  Buchanan  v.  Trotter,  4  Fed. 
Cas.  No.  2,075. 


Delay  of  five  months. —  Where  a  cause  was 
held  open  to  enable  a  party  to  take  testi- 
mony abroad,  it  was  held  that  a  delay  of  five 
months  in  applying  justified  the  refusal  of 
the  application.  Coombs  v.  Bodkin,  81  Minn. 
245,  S3  N.  W.  986. 

Injunction  proceedings. —  No  greater  dili- 
gence to  take  testimony  under  commission  is 
required  in  proceedings  by  injunction,  which 
are  summary  than  in  ordinary  cases.  Slidell 
V.  Rightor,  4  Rob.  (La.)  59. 

In  Louisiana  an  application  the  fifth  day 
of  the  first  term  alter  an  injunction  is  in 
time.    Slidell  r.  Rightor,  4  Rob.  59. 

Under  the  New  York  Code  of  Procedure, 
and  in  analogy  to  the  former  practice  de- 
fendant had  twenty  days  after  reply  in  which 
to  make  application.  Charleston  Bank  v. 
Hurlbut,  1  Sandf.  717. 

48.  Mills  V.  Campbell,  1  Jur.  865.  7  L.  J. 
Exch.  Eq.  5,  2  Y.  &  C.  Exch.  402;  De  Rossi 
V.  Polhill,  7  Scott  836;  Todd  v.  Avlwin,  1 
Sim.  271,  2  Eng.  Ch.  271. 

Imposition  of  terms  where  the  applicant 
has  been  guilty  of  laches  see  infra,  VII,  J, 
3,  f. 

Doubt  of  ability  to  use  testimony. —  In 

his  discretion  a  surrogate  may  deny  an  ap- 
plication for  a  commission  made  after  a 
large  amount  of  testimony  has  been  taken, 
where  it  is  doubtful  if  it  can  be  returned  be- 
fore the  expiration  of  his  term  of  office. 
Matter  of  Hodgman,  11  N.  Y.  App.  Div.  344, 
42  N.  Y.  Suppl.  1004. 

Rights  not  impaired. — A  delay  in  applying 
for  the  commission  is  no  ground  for  denying 
it,  where  no  right  of  the  adverse  party  has 
been  impaired,  and  the  parties  will  be  able 
to  execute  the  commission  before  the  next 
trial  term.  Hart  v.  Ogdensburg,  etc.,  R.  Co., 
67  Hun  (N.  Y.)  556,  22  N.  Y.  Suppl. 
401. 

Stay  of  proceedings  may  be  refused  where 
there  was  an  unreasonable  delav  in  the  appli- 
cation. Butler  V.  Fox,  9  C.  B.  199,  67  E.  C.  L. 
199. 

In  New  York  a  commission  may  issue,  al- 
though the  application  is  not  made  until  the 
fourth  special  term  after  issue  joined.  Beall 
r.  Dey,  7  Wend.  513.  An  application  should 
not  be  denied  on  the  ground  of  laches,  be- 
cause of  the  refusal  of  the  court  to  grant 
two  prior  applications  on  the  ground  of 
defects  in  the  moving  papers.  Margulies  r. 
Damrosch,  24  N.  Y.  App.  Div.  15,  48  N.  Y. 
Suppl.  936. 
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means  tlie  party  can  have  a  proBeiit  irivcstif^ation  and  determination.'*'''  To  pre- 
clude a  party  from  maintaining  a  bill  of  this  nature  it  muHt  rebt  in  his  power 
and  not  be  optional  with  defendant  to  bring  the  matter  to  a  present  judicial 
investigation.™ 

b.  Depositions  De  Bene  Esse  —  (i)  Civil  Actions — (a)  Necessit/y  of  Pendmuj 
Action.  The  statutes  generally  provide  that  depositions  other  than  those  for  the 
perpetuation  of  testimony  °i  can  be  taken  only  in  a  pending  action  or  where  an 
action  has  been  commenced  l>y  the  service  of  process,  or  defendant  or  the  sub- 
ject-matter has  been  brought  within  the  jurisdiction  of  the  court  in  some  recog- 
nized legal  mode.^^    The  service  of  process  must  have  been  duly  made  and  must  be 


49.  Delaware  — Ra.]l  v.  Stout,  4  Del.  Ch. 
272;  Hickman  v.  Hickman,  1  Del.  Ch. 
133. 

/w^iana.— Tullis  v.  Stafford,  134  Ind.  2.58, 
33  N.  E.  1023. 

Massachusetts. —  Greenfield  v.  Cushman,  16 
Mass.  393. 

Minnesota. —  State  v.  Elliott,  75  Minn.  391, 
77  N.  W.  952. 

North  Carolina. —  Crawford  v.  MeAdams, 
63  N.  C.  67 ;  Baxter  v.  Farmer,  42  N.  C.  239 ; 
Smith  V.  Ballard,  3  N.  C.  289. 

Pennsylvania. —  Pettebone  v.  Everhart,  4 
Kulp  353  ;  Graham  v.  Bank,  3  Lane.  L.  Rev. 
68.  See  Montgomery  v.  Dickey,  2  Yeates  212, 
where  depositions  taken  in  the  pi'esence  of 
both  parties  before  any  cause  was  pending 
were  permitted  to  be  read  to  prove  the  lines 
of  an  old  survey. 

United  States. —  New  York,  etc.,  Coffee 
Polishing  Co.  v.  New  York  Coffee  Polishing 
Co.,  9  Fed.  578,  20  Blatehf.  174. 

Engla/)id. —  Spencer  v.  Peek,  L.  E.  3  Eq. 
415,  15  Wkly.  Rep.  478;  Ellice  v.  Roupell,  32 
Beav.  299,  308,  318,  9  Jur.  N.  S.  530,  32  L.  J. 
Ch.  563,  624,  8  L.  T.  Rep.  N.  S.  191,  2  New 
Eep.  3,  150,  11  Wkly.  Rep.  579;  Cox  v.  Colley, 
Dick.  55,  21  Eng.  Reprint  188;  North 
Gray,  Dick.  14,  21  Eng.  Reprint  171;  Dew 
V.  Clarke,  1  L.  J.  Ch.  0.  S.  37,  1  Sim.  &  St. 
108,  1  Eng.  Ch.  108 ;  Dorset  v.  Girdler,  Prec. 
Ch.  531,  532,  24  Eng.  Reprint  238  [citing 
Wynn  v.  Hatty]  ;  Angell  v.  Angell,  1  Sim. 
&  St.  83,  24  Rev.  Rep.  149,  1  Eng.  Ch.  383 ; 
Parry  v.  Rogers,  1  Vern.  Ch.  441,  23  Eng.  Re- 
print 574;  Bechinall  v.  Arnold,  1  Vern.  Ch. 
354,  23  Eng.  Reprint  519;  Gell  v.  Havward, 
1  Vern.  Ch.  312,  23  Eng.  Reprint  490;  Paw- 
let  V.  Ingres,  1  Vern.  Ch.  308,  23  Eng.  Re- 
print 487. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  13 
et  seq. 

No  suit  being  brought  the  party  has  no 
opportunity  to  examine  his  witness  and  is 
exposed  to  a  future  attack  or  to  n  future 
loss  in  a  jiulicial  inveatigntion.  Hickman  v. 
Hickman, 'l  Del.  Cli.  133'. 

Raising  triable  issue. —  Wliere  a  person  files 
-  a  bill  to  pci'pctiiidc  testimony  and  rniaes  an 
issue  whicli  Ciin  Ix'  i  ricd  ;it  once  :\(,  l:i\v,  tJicre 
is  no  pro|)('r  ciihc  foi'  :i  bill  t(i  [iciiietuate 
t<^Htimony  on  tlu;  tri:il,  (lie  cvich'iicc  when 
taken  cannot  be  used  il'  the  witnesses  are 
jvlivc,  and  na  the  (lopoaitions  are  sealed  up 
!i,nd  can  only  b(^  used  when  the  case  arises 
thereafter,  it' would  be  idle  for  the  court  when 
the  f|ueation  might  be  tried  at  once,  and 
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the  witnesses  might  be  examined,  to  perpetu- 
ate their  testimony.  Ellice  v.  Ptoupeli,  32 
Beav.  299,  9  Jur.  N.  S.  530,  32  L.  J.  Ch.  563, 
8  L.  T.  Rep.  N.  S.  191,  2  New  Rep.  3,  1.50,  11 
Wkly.  Rep.  579. 

50.  It  is  no  objection  to  a  bill  to  perpetu- 
ate testimony,  that  defendant,  or  any  other 
person  except  plaintiff,  can  make  the  matter 
to  which  the  testimony  relates  the  subject 
of  an  immediate  judicial  investigation. 
Spencer  v.  Peek,  L.  R.  3  Eq.  415,  15  Wklv. 
Rep.  478. 

Action  after  filing  bill. —  The  institution 
of  an  action  of  ejectment  by  defendant  after 
the  filing  of  the  bill  will  not  preclude  the 
complainant,  because  the  action  might  be 
discontinued  at  any  time  before  a  commis- 
sion could  issue.  Hall  v.  Stout,  4  Del.  Cli. 
269. 

Existing  suit. —  A  bill  to  perpetuate  testi- 
mony relating  to  a  matter  which  is  the  sub- 
ject of  an  existing  suit  against  plaintiff  is 
demurrable,  although  plaintiff  could  not  him- 
self have  made  such  matter  the  subject  of 
present  judicial  investigation.  Spencer  v. 
Peek,  L.  R.  3  Eq.  415,  15  Wkly.  Rep.  478. 

Part  of  subject-matter  involved. —  The 
right  to  the  relief  will  not  be  affected  by 
the  fact  that  defendant  has  instituted  an 
action  of  ejectment  as  to  a  part  of  the  realty 
in  controversy.  Hall  v.  Stout,  4  Del.  Ch. 
269. 

51.  See  supra,  VIII,  E,  2,  a. 

52.  Alabama. —  Oxford  Iron  Co.  v.  Quin- 
chett,  44  Ala.  487. 

Delaivarc—KaU  v.  Stout,  4  Del.  Ch.  269; 
Hickman  v.  Hickm.an,  1  Del.  Ch.  133. 

Illinois. —  Joy  v.  Aultman,  etc.,  Mfg.  Co., 
11  Til.  App.  413. 

/jifiiV/»ft.— Tullis  i'.  Stafford.  134  Ind.  258, 
33  N.  E.  1023. 

Louisiana. —  Mayo  v.  Savory,  4  Rob.  1. 

3[aine. —  Howard  v.  Folger,  15  Me.  447. 

Mas.iachusetts. —  Amory    V.  Fellowes, 
Mass.  219. 

Mississippi. —  Saunders  v.  Erwin,  2  How, 
732. 

New  Jerseif. —  Lummis  v.  Strattan,  2 
N.  J.  L.  245 ;  Biekham  v.  Pissant,  1  N.  J.  L. 
220. 

New  York. —  Long  Island  Bottlers'  Union 
r.  liottliiig  Brewers'  Protective  Assoc.,  65 
N.  Y.  App.  Div.  459,  72  N.  Y.  Suppl.  976; 
Conklin  v.  Hart,  1  Johns.  Cas.  103.  Col.  Cas. 
74.  See  nlso  Jn  rc  Whitney,  4  Hill  533 ; 
Wood  V.  Howard  Ins.  Co.,  18  Wend.  646. 

Ohio.— In  re  Rauh,  65  Ohio  St.  128,  01 
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complete,^^  although  in  exceptional  cases  and  for  good  reason  shown,  the  taking 
of  depositions  may  be  permitted  before  the  service  of  process  or  before  the 
return  when  actual  service  has  been  made.^^ 


N.  E.  701;  Header  v.  Root,  11  Ohio  Cir.  Ct. 
81,  5  Ohio  Cir.  Dee.  61;  Buss  v.  Horrocks,  1 
Ohio  Dec.  (Reprint)  376,  8  West.  L.  J.  419; 
Ex  p.  Miller,  11  Ohio  S.  &  C.  PI.  Dee.  69,  8 
Ohio  N.  P.  142  [affirmed  in  21  Ohio  Cir.  Ct. 
445,  12  Ohio  Cir.  Dec.  102]  ;  In  re  Robin- 
son, 9  Ohio  S.  &  CI.  PI.  Dee.  763.  7  Ohio  N.  P. 
105;  In  re  Pfirman,  1  Ohio  S.  &  C.  PI.  Dec. 
177. 

Pennsylvwnia. — ■  Richards  v.  Richards,  2 
Chest.  Co.  Rep.  108. 

South  Carolina. —  Ivy  v.  Clawson,  14  S.  C. 
267. 

Vermont  —  Bowen  v.  Hall,  22  Vt.  612. 

United  States. — Henning  i'.  Boyle,  112  Fed. 
397 ;  Green  v.  Compagnia  Generale  Italiana 
Di  Navigation,  82  Fed.  490. 

England.— Fhilips  v.  Carew,  1  P.  Wms.  117, 
24  Eng.  Reprint  318.  Courts  of  equity 
will  not  entertain  a  bill  for  a  commission  to 
examine  witnesses  abroad  in  aid  of  a  trial 
at  law,  where  a  present  action  may  be 
brouglit  but  is  not  brought.  Angell  v.  An- 
gell,  1  Sim.  &  St.  83,  24  Rev.  Rep.  149,  1 
Eng.  Ch.  83  [explaining  Moodalay  v.  Morton, 
1  Bro.  Ch.  469,  28  Eng.  Reprint  1245,  2  Dick. 
652,  21  Eng.  Reprint  425]. 

Canada. —  Stovel  v.  Coles,  3  Ch.  Chamb. 
(U.  C.)  362;  McKenzie  v.  Claris,  4  Ont.  Pr. 
95. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  13 

et  icq. 

Time  of  application  see  infra,  VIII,  E. 

After  service  of  summons. —  Under  Ohio 
Rev.  St.  §§  5243,  5266,  authorizing  the 
taking  of  the  deposition  of  a  party  or  a 
witness  by  the  adverse  party  at  any  time 
after  the  service  of  summons,  a  deposition 
may  be  taken  immediately  after  the  summons 
is  served.  In  re  Rauh.  65  Ohio  St.  128,  61 
N.  E.  701 ;  Ex  p.  Miller,  11  Ohio  S.  &  C.  PI. 
Dec.  69,  8  Ohio  N..  P.  142  [affirmed  in  21 
Ohio  Cir.  Ct.  445,  12  Ohio  Cir.  Dec.  102]  ; 
In  re  Robinson,  9  Ohio  S.  &  C.  PI.  Dec.  763, 
7  Ohio  N.  P.  105. 

After  filing  bill. —  In  South  Carolina  by 
rule  of  court  a  commission  to  examine  wit- 
nesses may  issue  at  any  time  after  the  filing 
of  the  bill.  State  Bank  v.  Rose,  2  Strobh. 
Eq.  90. 

After  nonsuit. —  A  deposition  procured  af- 
ter a  judicial  nonsuit  and  before  an  order 
taking  it  off  is  taken  during  the  pendency  of 
the  suit.  Brown  u.  Foss,  16  Me.  257.  Sub- 
sequently to  the  issuing  of  a  commission,  and 
prior  to  the  taking  of  the  deposition,  the 
court  granted  a  continuance  of  the  cause 
on  condition  of  plaintiff's  paying  costs.  It 
was  held  that  although  the  costs  remained 
unpaid  the  depositions  so  taken  might  be 
used,  since  the  neglect  to  pay  the  costs  did 
not  operate  as  a  nonsuit,  no  order  to  that 
effect  having  been  obtained.  Kelton  v.  Mon- 
taut,  2  R.  I.  151. 

Effect  of  appearance. —  \^Tiere  plaintiff 
took  a  deposition  in  a  cause  before  defendant 


was  properly  brought  into  court,  the  irreg- 
ularity was  not  cured  by  defendant's  subse- 
quent voluntary  appearance.  Oxford  Iron  Co. 
V.  Quinchett,  44  Ala.  487. 

Attachment. —  A  suit  is  "  pending,"  within 
the  meaning  of  the  first  section  jf  the  stat- 
ute concerning  depositions,  after  an  attach- 
ment of  lands  of  non-residents  is  made,  and 
before  the  summons  is  served.  Lewin  i;. 
Dille,  17  Mo.  64. 

Bastardy  proceeding. —  An  ex  parte  depo- 
sition of  the  mother  cannot  be  taken  before 
the  institution  of  a  bastardy  proceeding.  Mc- 
Donald V.  Hobby,  1  Root  (Conn.)  154. 

The  attendance  of  the  witness  is  not  a 
waiver  of  the  irregularity,  as  the  objection 
goes  to  the  jurisdiction.    Stovel  v.  Coles, 
Ch.  Chamb.  (U.  C.)  362. 

Under  U.  S.  Rev.  St.  (1878)  §  868  [U.  S. 
Comp.  St.  (1901)  p.  664],  depositions  in 
perpetuam  cannot  be  taken  ex  parte  by  a 
proceeding  in  equity  without  service  of  pro- 
cess upon  defendants  in  interest,  although  thej'' 
are  out  of  the  country.  Green  v.  Compagnia 
Generale  Italiana  Di  Navigation,  82  Fed.  490. 

53.  Lewis  v.  Northern  R.  Co.,  139  Mass. 
294,  1  N.  E.  546. 

The  writ  must  be  returned. —  Holbrook  v. 
Martin,  1  N.  C.  562. 

54.  Moodalay  v.  Morton,  1  Bro.  Ch.  469, 
28  Eng.  Reprint  1245,  Dick.  652,  21  Eng. 
Reprint  425 ;  McKenzie  V.  Clark,  4  Ont.  Pr. 
95. 

Notice  of  institution  of  suit. —  That  inter- 
rogatories and  notice  to  take  depositions  were 
served  on  defendant  before  citation  in  the 
case  is  not  a  sufficient  objection  to  the  depo- 
sition, as  such  service  sufficiently  apprises 
him  that  suit  has  been  broujht  against  him, 
and  gives  him  an  opportunity  to  cross-exam- 
ine.   Kottwitz  V.  Bagby,  16  Tex.  656. 

Witness  going  to  sea. —  In  Massachusetts 
under  the  provincial  laws  tlie  depositions  of 
witnesses  going  to  sea  might  be  taken  after 
a  bond  given  for  review  and  before  service 
of  tlie  writ.    Hallowell  v.  Dalton,  Quincy  33. 

In  England  it  has  been  held  that  a  bill 
will  lie  before  the  commencement  of  an  ac- 
tion, provided  plaintiff  annexes  thereto  an 
affidavit  of  the  ti'uth  of  his  alleged  state- 
ment with  respect  to  the  witnesses.  Philips 
V.  Carew,  1  P.  Wms.  117,  24  Eng.  Reprint 
318  [criticised  in  Angell  v.  Angell,  1  Sim. 
&  St.  83,  24  Rev.  Rep.  149,  1  Eng.  Ch.  83]. 

55.  Richards  v.  Richards,  2  Chest.  Co. 
Rep.  (Pa.)  108,  where  the  witness  was  dan- 
gerously ill. 

On  issuing  a  subpoena  in  an  action  for  di- 
vorce a  rule  may  be  entered  to  take  deposi- 
tions before  its  return.  Anonvmous,  1  Yeates 
(Pa.)  404. 

Taking  subject  to  opinion  of  the  court. — • 

Depositions  may  be  taken  de  'bene  esse,  under 
a  rule,  subject  to  the  opinion  of  the  court 
before  the  return  of  the  writ.  Gilpin  v.  Sem- 
ple,  1  Dall.  (Pa.)  251,  1  L.  ed.  123. 
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(b)  Joinder  of  I sme.  By  the  Btrict  ruJen  of  tlie  common  law  a  deposition 
cannot  be  taken  (Je  heihC  esae  before  issue  joined,  and  this  requirement  is  pre- 
served in  many  of  the  states  by  statute/'"  liut  tliis  rule  lias  been  relaxed  under 
special  circumstances  so  as  to  permit  the  taking  of  testimony  before  answer  when 
the  exigencies  of  the  case  so  require." 


Going  witness  —  Party  confined. —  On  af- 
fidavit that  defendant  i.s  in  confinement,  and 
that  material  witnesses  in  his  favor  are  about 
to  leave  the  state,  a  rule  will  issue  to  take 
their  depositions,  although  the  writ  is  not  re- 
turnable till  the  next  term.  Stotesbury  v. 
Covenhoven,  1  Dall.  (Pa.)  164,  1  L.  ed.  83. 

56.  Alabama. —  Daily  v.  Reid,  74  Ala.  41.5, 

Indiana. —  Phillips  v.  Phillips,  5  Ind.  190. 

Michigan.—  S.  C.  Hall  Lumber  Co.  v.  Gus- 
tin,  54  Mich.  624,  20  N.  W.  616. 

Nev)  York. —  McColl  Sun  Mut.  Ins.  Co., 
50  N.  Y.  332  [affirming  34  N.  Y.  Super.  Ct. 
310];  Boyes  v.  Bossard,  87  N.  Y.  App.  Div. 
605,  84  N.  Y.  Suppl.  503;  Jackson  v.  Bank- 
craft,  3  Johns.  259;  Lee  i;.  Huntoon,  Hoffm. 
447.  And  see  Bell  v.  Richmond,  50  Barb.  571, 
4  Abb.  Pr.  N.  S.  44;  In  re  Whitney,  4  Hill 
533;  Wood  V.  Howard  Ins.  Co.,  18  Wend. 
646;  Hackley  v.  Patrick,  2  Johns.  478; 
Anonymous,  2  Cai.  259,  Col.  &  C.  Cas.  406. 
See  also  Murphy  v.  Sullivan,  77  N.  Y.  Suppl. 
950,  10  N.  Y.  Annot.  Cas.  303. 

Tennessee. —  Gaugh  v.  Henderson,  2  Head 
€28 ;  Morrow  v.  Hatfield,  6  Humphr.  108. 

Virginia. —  Reed  v.  Gold,  (1903)  45  S.  E. 
868. 

United  States. —  See  Turner  v.  Shackman, 
27  Fed.  183. 

England. —  Finney  v.  Beesley,  17  Q.  B.  86, 
15  Jur.  898,  20  L.  J.  Q.  B.  395,  79  E.  C.  L. 
86;  Noble  v.  Garland,  Coop.  222,  35  Eng.  Re- 
print 538,  19  Ves.  Jr.  372,  34  Eng.  Reprint 
556;  Clutterbuck  v.  Jones,  6  D.  &  L.  251,  13 
Jur.  152,  18  L.  J.  Q.  B.  11;  Mondell  v.  Steele, 
9  Dowl.  P.  C.  812,  5  Jur.  N.  S.  511;  Watt's 

Case,  Hardre  331;    v.  Brown,  Hardre 

315;  Cook  v.  Stephens,  3  L.  J.  Ch.  O.  S.  226; 
King  V.  Allen,  4  Madd.  247 ;  Cheminant  v. 
De  la  Cour,  1  Madd.  208;  Marsden  v.  Bound, 
1  Vern.  Ch.  331,  23  Eng.  Reprint  502. 

CawacZa.— Thoms3bn  v.  Gye.  13  Ont.  Pr.  273; 
Smith  V.  Greey,  10  O  it.  Pr.  531. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  19. 

Action  need  not  be  technically  at  issue,  but 
it  will  be  sufficient  if  some  issue  is  raised 
by  the  pleadings.  Smith  v.  Greey,  11.  Ont.  Pr. 
38. 

Consent  to  take  a  deposition  is  an  admis- 
sion that  the  issues  are  made  up.  Maryland, 
etc.,  Coal,  etc.,  Co.  v.  Wingert,  8  Gill  (Md.) 
170. 

Effect  of  amending  pleadings. —  Plaintiff 
by  iiniciuling  liis  1)111  does  not  postpone  his 
liability  to  be  examined  until  after  the  time 
for  answering  the  amendments  expires.  Fow- 
ler r.  I'.oulton,  12  Grant  Ch.  (U.  C.)  437. 

If  issue  is  joined  as  to  one  defendant  a 
(■oHimission  may  issue.  Trcadwell  v.  Vomo.- 
roy,  2  'I'hoirips.  &  (!.  (N.  Y.)  4  70.  Defend- 
ant ban  a  right  to  examine  plaintilT  as  soon 
as  his  answer  is  filed,  altlioiigh  there  may  bo 
othi^r  dcrciidaiils  wiio  have  not  answered. 
Fowler  /).  H(jultoi),  I2(;rinit  (Jii.  (U.  C.)  437. 
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Setting  aside  decree  permitting  answer. — 

The  validity  of  a  deposition  taken  after 
joinder  of  issue  is  not  affected  by  the  subse- 
quent n^scission  of  an  interlocutory  decree 
which  permitted  the  answer  to  Ije  filed. 
Brooke      \i(^rry,  2  Gill  (Md.)  83. 

Setting  aside  decree  pro  con. —  WTiere  a 
party  defendant  to  a  bill  in  equity  died  be- 
fore the  time  to  answer  expired  and  a  decree 
pro  confesso  taken  against  his  administrator 
was  set  aside  and  permission  given  him  to 
answer,  depositions  taken  after  the  adminis- 
trator was  made  a  party,  and  also  after  set- 
ting aside  the  decree  but  before  answer,  were 
held  to  have  been  taken  before  the  cause  was 
at  issue.  Henderson  v.  Hall,  134  Ala.  455,  32 
So.  840. 

Time  of  objection. — See  Vesturme  v.  Way, 
15  Wkly.  Notes  Cas.  (Pa.)  224,  where  the 
commission  was  returned  before  plea  and  al- 
though the  claim  would  be  barred  by  limita- 
tion if  the  deposition  were  rejected,  the  court 
declined  to  j)ass  on  its  validity  in  advance  of 
the  trial. 

57.  Arkansas. —  Blackburn  v.  Morton,  18 
Ark.  384. 

Colorado. —  Glenn  v.  Brush,  3  Colo.  26. 
Illinois. —  Doyle     Wiley,  15  111.  576. 
Maryland. — •  Lingan  v.  Henderson,  1  Bland 
236. 

A'ew  Jersey. —  Leonard  v.  Sutphen,  7  N.  .J. 
Eq.  545. 

Neio  York. —  Bell  v.  Richmond,  50  Barb. 
571,  4  Abb.  Pr.  N.  S.  44;  Odivene  v.  Hills.  1 
Wend.  18;  Packard  v.  Hill,  7  Cow.  489; 
Hackley  v.  Patrick,  2  Johns.  478;  Brain  r. 
Rodelieks,  1  Cai.  73 ;  Anonymous,  2  Cai.  259, 
Col.  &  C.  Cas.  406;  Fort  v.'  Ragusin,  2  Johns. 
Ch.  146. 

Texas. —  Connor  r.  Mackey,  20  Tex.  747. 

United  States. —  The  Pride  of  the  Ocean, 
19  Fed.  Cas.  No.  11,419,  10  Ben.  610. 

England. —  Finnev  v.  Beesley,  17  Q.  B.  86, 
15  Jur.  898.  20  L. " J.  Q.  B.  395,  79  E.  C.  L. 
86;  Bagnold  v.  Green,  Gary  48,  21  Eng.  Re- 
print 26.  Dick.  2,  21  Eng.  Reprint  166;  Braun 
V.  Mollett,  16  C.  B.  514,  3  C.  L.  R.  925.  24 
L.  J.  C.  P.  213,  81  E.  C.  L.  514;  Noble  r. 
Garland,  Coop.  222,  35  Eng.  Reprint  538.  19 
Ves.  Jr.  372,  34  Eng.  Reprint  556;  Clutter- 
buck  V.  Jones,  0  D.  &  L.  251,  13  Jur.  152,  13 
L.  J.  Q.  B.  11;  Forbes  r.  Forbes,  9  Hare  461, 
41  Eng.  Ch.  401;  Shackell  r.  Macaulay,  3 
L.  J.  Ch.  0.  S.  27  ;  Southwell  v.  Limerick.  9 
Mod.  133;  Mendizabel  v.  Machado.  2  Russ. 
540,  4  L.  J.  Ch.  0.  S.  62,  3  Eng.  Ch.  540.  38 
Eng.  Rei)rint  438;  Bower  f.  Child,  3  Sim. 
457,  0  Eng.  Ch.  457.  See  Atwood  c.  Hurrill, 
2  Fowl.  Exoh.  Pr.  126;  Byrne  v.  Byrne,  2 
Molloy  -140. 

(hiiKida: — McClennaghan  r.  Buchanan,  7 
Grant  Cli.  ( U.  O.)  02. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  19. 

Before    appearance. —  Under    special  cir- 
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(c)  Abatement  of  Action.  A  deposition  cannot  be  taken  after  the  abatement 
of  tlie  action  by  the  deatli  of  a  party  and  before  its  revivah^^ 

(d)  Cause  Ready  For  Trial.  Unless  under  special  circumstances  depositions 
will  not  be  permitted  to  be  taken  if  the  cause  is  ready,  has  been  noticed,  or  set 
for  trial.    This  rule  is  specially  applicable  in  equity  causes.'*^ 

(e)  During  Trial.  Ordinarily  depositions  cannot  be  taken  during  the  prog- 
ress of  a  trial,*^"  nor,  without  special  order  made  upon  suflieient  showing  after 


cumstances  the  taking  of  a  deposition  before 
appearance  maj"^  be  authorized.  Allen  v. 
Annesley,  2  Jones  260;  Campbell  v.  Atty.- 
Gen.,  11  Jur.  N.  S.  922,  13  L.  T.  Rep.  N.  S. 
356,  14  Wkly.  Rep.  45;  Frere  v.  Green,  19 
Ves.  Jr.  319,  34  Eng.  Reprint  536. 

Commission  by  consent. —  A  deposition 
taken  under  a  consent  commission  cannot  be 
objected  to  on  the  ground  that  the  replication 
was  not  filed  at  the  time  the  deposition  was 
taken,  as  the  consent  is  an  admission  that 
the  issues  are  made  up.  Maryland,  etc.,  Coal, 
etc.,  Co.  V.  Wingert,  8  Gill  (Md.)  170. 

Contemplated  issue. —  Depositions  may  be 
taken  on  a  contemplated  issue.  Maze  v.  Heck- 
inger,  13  Ky.  L.  Rep.  541.  In  Street  v. 
Cuthbert,  3  Can.  L.  J.  9,  leave  was  granted  to 
administer  interrogatories  before  plea  pleaded, 
leave  to  plead  several  matters  being  asked 
for  in  the  same  summons,  and  the  interroga- 
tories having  particular  reference  to  the  pleas 
sought  to  be  pleaded. 

Contempt  of  witness. —  Ordinarily  defend- 
ant must  answer  before  the  testimony  is 
taken,  but  if  after  being  served  with  process 
he  refuses  to  answer  or  absconds  the  deposi- 
tions have  been  allowed  to  be  taken  on  these 
facts  being  proved.  Green  v.  Compagnia  Ge'i- 
erale  Italiana  Di  Nav.,  82  Fed.  490 ;  Lancaster 
X.  Lancaster,  6  Sim.  439;  Frere  v.  Green,  19 
Ves.  Jr.  319,  34  Eng.  Reprint  536,  where  it 
was  said  by  Lord  Eldon  that  there  is  no  in- 
stance of  such  an  examination  before  appear- 
ance, except  after  service  of  subpoena,  and 
then,  there  being  no  appearance,  the  court, 
holding  defendant  to  be  in  contempt,  has 
granted  the  examination. 

Death  of  witness  before  replication. —  In 
Marsden  v.  Bound,  1  Vern.  Ch.  331,  23  Eng. 
Reprint  502,  a  deposition  de  bene  esse  taken 
before  answer  was  permitted  to  be  read,  the 
witness  having  died  before  replication. 

Difficulty  in  transmitting  commission. — 
Where  the  witness  resided  in  a  foreign  port 
which  was  open  only  to  certain  privileged 
vessels,  a  commission  issued  where  an  oppor- 
tunity of  transmitting  it  by  such  a  vessel 
presented  itself,  although  the  cause  was  not 
at  issue.  Brain  v.  Rodelicks,  I  Cai.  (N.  Y.) 
73. 

Retarding  joinder  of  issue. —  Plaintiff  may 

be  permitted  to  take  depositions  dc  bene  esse, 
where  defendant  delays  answering  and  pre- 
vents a  joinder  of  issue.    Coveny  v.  Athill, 
Dick.   3i5'5,  21  Eng.  Reprint  306;  Cann 
Cann,  1  P.  Wms.  567,  24  Eng.  Reprint  520. 

58.  Kershman  i:  Swhela,  59  Iowa  93,  12 
N.  W.  807;  Mitchell  v.  Mitchell,  1  Gill  (Md.) 
66 ;  Ela  V.  Rand,  4  N.  H.  54. 

Where,  pending  the  execution  of  a  com- 
mission abroad,  the  suit  abated  by  the  death 
[55] 


of  plaintiff,  but  the  witnesses  were  examined 
before  notice  of  the  death,  the  examination, 
was  held  to  be  regular,  although  another  wit- 
ness was  living.  Thompson's  Case,  3  P.  Wms. 
195,  24  Eng.  Reprint  1027. 

59.  Salmon  v.  Clagett,  3  Bland  (Md.) 
125;  Paton  V.  Westervelt,  5  How.  Pr.  (N.  Y.) 
399. 

Statutory  provisions. —  Where  the  state 
statute  requires  a  deposition  in  chancery  to 
be  taken  within  six  months  after  replication, 
it  is  of  no  validity  if  taken  after  that  time, 
unless  taken  by  consent  or  by  order  of  the 
court,  or  unless  it  was  taken  out  of  the  dis- 
trict. Wiggins  V.  Wiggins,  29  Fed.  Cas.  No. 
17,627,  1  Cranch  C.  C.  299. 

Supersession  of  rule  by  statute^ — A  stat- 
ute providing  that  evidence  shall  be  taken  in 
the  same  manner  in  equity  as  at  law  su- 
persedes a  rule  in  equity  whereby  a  cause  is 
deemJ^jl  set  for  hearing  four  months  after  rep- 
lication, so  as  to  permit  a  commission  to 
issue  after  the  expiration  of  the  four  months. 
Pingree  v.  Coffin,  12  Cush.  (Mass.)  600. 

The  early  New  York  rule  was  that  a  de- 
fendant intending  to  sue  out  a  commission 
was  required  to  give  notice  of  his  intention 
before  he  received  notice  of  trial,  or  within 
a  reasonable  time  after  issue  joined  accord- 
ing to  the  circumstances  of  the  case  (Jones  V. 
Ives,  1  Wend.  283 ;  Burr  v.  Skinner,  I  Jobns. 
Cas.  391)  ;  and  this  rule  was  not  changed  by 
the  Code  of  Procedure  (Brokaw  r.  Bridgman, 
6  How.  Pr.  114,  Code  Rep.  N.  S.  407). 

Prior  opportunity. —  An  application  made 
after  the  cause  has  been  noticed  and  moved 
for  trial  will  be  denied,  where  by  stipulation 
ample  opportunity  was  afforded  to  take  the 
deposition  before  that  time.  Wilcox  r.  Stern, 
89  N.  Y.  App.  Div.  14,  85  N.  Y.  Suppl.  159. 

In  Canada  defendant  is  entitled  to  exam- 
ine plaintiff  before  a  special  examiner,  not- 
withstanding that  the  cause  has  been  set 
down  and  notice  of  examination  and  hearing 
served.  Clarke  v.  Hawke,  1  Ch.  Chamb. 
(U.  C.)  340. 

Permission  to  examine  orally. —  The  re- 
fusal to  permit  depositions  to  be  taken  by 
commission  in  a  case  which  was  set  for  trial 
at  a  previous  term,  and  where  the  application 
is  made  about  the  time  the  trial  is  to  be  ha  1, 
is  not  oppressive,  when  accompanied  by  per- 
mission to  orally  examine  the  witnesses  who 
are  in  attendance.  Hamilton  v.  Walters,  3 
Greene  (Iowa)  556. 

After  adjournment. —  In  Bank  v.  Farques, 
Ambl.  145,  leave  was  given  to  examine  wit- 
nesses after  adjournment  of  the  cause. 

60.  Worthy  'v.  Shields,  90  N.  C.  192. 
Inability    to    give    notice. —  As    where  a 

particular   mode   of   taking   depositions  on 
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arguineiit/''  However  tliey  have  been  permitted  to  he  taken  during  the  trial  under 
special  circumstances,  and  where  the  court  was  vested  with  discretion/'^  and  after 
the  close  of  plaintiff's  case/"''  So  testimony  in  rebuttal  lias  been  permitted  to  be 
taken  in  this  mode.'^ 

(f)  After  Default,  Trial,  or  Judgment.  Depositions  may  be  taken  after 
defendant  has  made  default  in  pleading  and  a  decree  pro  Cf/nfeHHO  has  Ijeen 
entered/^  but  not  after  a  trial  and  determitiation  of  the  matters  in  controversy.** 

(g)  On  Appeal.  Although  it  has  been  held  that  a  commission  cannot  issue 
pending  an  appeal  from  the  judgment,''^  it  has  also  been  held  tiiat  the  pendency 
of  an  appeal  will  not  preclude  the  right  to  take  a  deposition  to  preserve  testi- 
mony/^ and  that  the  right  will  not  be  lost  where  an  appeal  has  been  taken  Init  not 


notice  is  prescribed.    Ogden  v.  Robertson,  15 
N.  J.  L.  124. 
Place  of  taking  remote  from  court-house. 

—  A  party  cannot  be  required,  during  the 
progress  of  a  trial,  to  take  a  rebutting  depo- 
sition at  a  place  so  remote  from  the  court- 
house that  he  cannot  be  present  at  the  re- 
sumption of  the  trial.  Wise  v.  Postlewait,  3 
W.  Va.  452. 

61.  Anonymous,  4  Hen.  &  M.  (Va.)  409; 
Dangerfield  v.  Claiborne,  4  Hen.  &  M.  (Va. ) 
397. 

62.  CoZoracZo.— Willard  v.  Mellor,  19  Colo. 
534,  36  Pac.  148. 

A^eu'  Hampshire. —  Deming  v.  Fosten,  42 
N.  H.  165.  / 

l>Sew  Jersey. —  Johnson  v.  Arnwine,  42 
N.  J.  L.  451,  36  Am.  Rep.  527. 

New  TorJc—  Cole  v.  Cole,  12  Hun  373. 

Canada. —  Thompson  v.  Hind,  1  Ch.  Chamb. 
(U.  C.)  247. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  20. 

As  condition  of  continuance. —  The  taking 
of  the  evidence  of  attending  witnesses  by  de- 
position may  be  directed  as  the  condition  of  a 
continuance.  Thomas  v.  Black,  84  Cal.  221, 
33  Pac.  103. 

Expediting  trial. —  A  statute  authorizing 
the  court  to  order  the  taking  of  depositions 
whenever  it  is  deemed  necessary  to  determine 
tlie  rights  of  the  parties  or  to  expedite  the 
trial  of  the  cause  empowers  the  court  to  per- 
mit the  taking  of  depositions  during  the  prog- 
ress of  the  trial.  Humbarger  i\  Carey,  145 
Ind.  324,  42  N.  E.  749,  44  N.  E.  302. 

63.  Bronson  v.  Bronson,  4  Brewst.  (Pa.) 
394,  a  libel  for  divorce. 

64.  Stegner  r.  Blake,  36  Fed.  183. 

65.  Jordan  v.  Jordan,  17  Ala.  466;  Plant- 
ers', etc..  Bank  v.  Walker,  7  Ala.  926.  Tn 
Higgins  V.  Horwitz,  9  Gill  (Md.)  341,  an  in- 
terlocutory decree  passed  against  two  default- 
ing defendants,  and  an  ew  parte  commission 
was  ordered.  On  the  same  day  the  guardian 
of  an  infant  defendant  appeared,  and  a  com- 
mission was  then  issued  to  commissioners  "  as 
named  on  the  part  of  tlio  coni])lainant  and  de- 
fendants," requiring  notice  to  be  given  "  to 
tlie  respective  parties,"  and  it  was  hekl  that 
tliis  was  a  coiiiinission  in  chief,  although  the 
statute  ))n)viilc<i  f(ir  an  rx  parte  commission 
as  against  (Id'aultiiig  defendants. 

The  deposition  of  one  of  two  defendants 
may  be  tiil<('n  after  he,  liiis  snflcreil  a  default. 
Bacon  r.  Campbell,  12  Can.  I..  J.  N.  S.  17. 
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66.  McColI  i:  Sun  Mut.  Ins.  Co.,  34  X.  Y. 
Super.  Ct.  310  \affirmed  in  50  N.  Y.  3.321; 
White  V.  White,  22  R.  I.  602,  48  Atl.  10-38. 
See  Lenox  v.  Clifton,  Toth.  192,  21  Eng.  Re- 
print 165 ;  Throckmorton  v.  Cromwell,  Toth. 
85,  21  Eng.  Reprint  131;  Touck  v.  Thomas, 
Toth.  85,  21  Eng.  Reprint  131;  Anonymous, 
Cary  27,  21  Eng.  Reprint  15,  in  which  an  ex- 
amination after  hearing  was  permitted.  But 
the  authority  of  these  cases  is  doubted.  See 
6  Mews'  Eng.  Case  L.  Dig.  994. 

After  commissioner's  report. — A  deposition 
taken  as  to  matters  controverted  in  a  com- 
missioner's report  may  be  disregarded.  Bus- 
ter V.  Holland,  27  W.  Va.  510. 

After  interlocutory  decree. —  An  act  au- 
thorizing the  taking  of  depositions  "  from  the 
filing  of  the  bill  to  the  final  hearing  "  will  not 
authorize  the  issue  of  a  commission  after  an 
interlocutory  decree  to  take  depositions  as  to 
matters  settled  by  the  decree.  Moore  v.  Hil- 
ton, 12  Leigh  (Va.)  1.  But  see  Summers  v. 
Darne,  31  Graft.  (Va.)  791,  in  which  it  was 
said  that  there  was  no  rule  of  practice  or  of 
law  which  precluded  a  party  from  taking  new 
evidence  on  a  question  of  fact  passed  upon  by 
an  interlocutory  decree,  even  before  a  rehear- 
ing is  obtained. 

Examination  of  aged  witness  for  new  trial. 
—  In  Anonymous,  6  Ves.  Jr.  573,  31  Eng.  Re- 
print 1202,  on  suggestion  of  an  intention  lo 
move  for  a  new  trial  an  order  was  made  to 
examine  a  witness  over  seventy. 

67.  Perkins  v.  Testerment,  3  Greene 
(Iowa)  207;  McColl  v.  Sun  Mut.  Ins.  Co.,  50 
N.  Y.  332  [affirming  34  N.  Y.  Super.  Ct. 
310]. 

Cause  pending  in  another  court. —  A  jus- 
tice of  the  peace  has  no  power  to  take  a  depo- 
sition to  be  used  in  the  county  court  where 
the  cause  is  pending  in  the  supreme  court  on 
exceptions  and  could  not  be  pending  in  the 
county  court  at  the  term  named  in  the  cap- 
tion. "  Bowen  v.  Hall,  22  Vt.  612. 

Other  remedy. —  In  Richter  v.  Jerome,  115 
U.  S.  55,  5  S.  Ct.  1162,  29  L.  ed.  345,  the 
supreme  court  of  the  United  States  declined 
to  grant  a  commission,  pending  an  appeal,  to 
take  testimony  in  prrpetuam.  for  use  below 
in  tlio  event  of  reversal,  nothing  appearing  to 
show  lliat  the  testimony  couhl  not  be  taken 
on  application  to  the  circuit  court. 

68.  Long  V.  Straus,  124  Ind.  84,  24  N.  E. 
064. 

Probate  of  will. —  A  statute  permitting  a 
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perfected ;  and  that  a  rale  may  be  entered  below  to  take  depositions  to  be  read 
in  the  event  of  reversal  and  the  award  of  a  venire  de  novo.™ 

(h)  After  Filing  or  P'lbblication.  After  depositions  taken  have  been  filed, 
published,  and  read,  the  adverse  party  will  not  be  permitted  to  take  depositions 
on  his  behalf,  unless  for  special  reasons  justifying  a  furtiier  examination,  and  on 
explanation  of  the  previous  neglect  to  move.''^ 

(ii)  Criminal  Proceedings.  Depositions  in  criminal  cases  should  not  be 
taken  until  after  indictment,'^  and  when  the  case  is  pending  in  court.''^ 

F.  Affidavit —  l.  Necessity.  The  particular  facts  upon  which  the  right  to 
procure  the  testimonj'  depends  should  usually  be  presented  by  affidavit,  verified 
petition,  or  the  like.''^ 


deposition  to  be  taken  in  proceedings  to  pro- 
bate a  will  authorizes  the  taking  of  a  depo- 
sition on  appeal  from  an  order  admitting  the 
will  to  probate.  In  re  Arrowsmith,  206  111. 
352,  69  N.  E.  77. 

Probate  proceedings. —  Ky.  Gen.  St.  c.  113, 
§  31,  providing  that  when  a  will  is  offered 
for  probate,  and  an  attesting  witness  is  out  of 
the  state  or  unable  to  attend,  the  court  may 
cause  a  commission  to  issue  annexed  to  the 
will,  authorizing  a  deposition,  does  not  apply 
to  proceedings  in  the  circuit  court  on  appeal 
from  the  county  court  in  probate  proceedings, 
and  depositions  in  the  circuit  court  may  be 
taken  in  such  a  ease  as  in  any  other  civil 
proceeding.  Moore  r.  Smith,  88  Ky.  151,  10 
S.  W.  380,  10  Ky.  L.  Rep.  729. 

69.  A  rule  to  take  the  depositions  of  an- 
cient, infirm,  and  going  witnesses  may  be 
granted  after  an  appeal  has  been  taken  from 
the  decision  of  a  justice  of  the  peace,  but  be- 
fore a  transcript  of  his  judgment  has  been 
filed  in  the  court  of  common  pleas.  Harlan 
V.  Stewart.  2  Rawle  (Pa.)  333. 

70.  Huidekoper  r.  Cotton,  3  Watts  (Pa.) 
50. 

Danger  of  losing  testimony. —  A  suit  hav- 
ing been  dismissed  on  demurrer,  and  an  ap- 
peal from  such  dismissal  having  been  taken 
to  the  United  States  supreme  court,  which 
probably  vi'ould  not  be  decided  in  less  than 
two  or  three  years,  a  bill  to  take  depositions 
de  bene  esse  of  aged  and  infirm  witnesses 
whose  testimony  would  be  material  if  the  de- 
cision were  reversed  and  the  case  remanded 
for  trial  upon  the  merits  ought  to  be  al- 
lowed.   Richter  v.  Jerome,  25  Fed.  679. 

71.  Woodlin  r.  Hynson,  1  Harr.  (Del.) 
224 ;  Hamerslv  v.  Lambert.  2  Johns.  Ch. 
(N.  Y.)  432:  Howard  v.  Prince,  3  Jur.  766; 
Smith  V.  Turner,  3  P.  Wms.  413.  24  Eng.  Re- 
print 1124;  Cann  v.  Cann,  1  P.  Wms.  567,  24 
Ensr.  Reprint  520.  See  Hook  v.  Hacknev,  16 
Sei'^.  &  R.  (Pa.)  385,  holding  that  after 
plaintiff  has  had  a  commission  executed,  de- 
fendant may  have  a  new  commission  to  ex- 
amine the  same  witnesses  on  matters  not  in- 
quired of  by  plaintiff's  interrogatocies. 

Object  of  rule. —  This  rule  is  intended  to 
guard  against  the  mischiefs  which  would  re- 
sult from  holding  out  an  opportunity  to  sup- 
plv  a  defect  by  fabricated  evidence.  Hamersly 
r.  Lambert,  2  Johns.  Ch.  (N.  Y.)  432. 

After  filing  answers  to  interrogatories. — 
Where  parties  are  permitted  to  interrogate 
each  other,  a  party  putting  interrogatories 


need  not  sue  out  a  commission  imtil  the  an- 
swers are  filed.  Montgomery  v.  Russell,  7 
Mart.  N.  S.  (La.)  288. 

In  England  applications  have  been  granted 
after  publication  to  examine  on  new  matter 
on  terms  of  not  delaying  the  trial  (Newland 
Horseman,  2  Ch.  Cas.  74,  1  Vern.  Ch.  21, 
23  Eng.  Reprint  275)  and  to  examine  as  to 
the  credit  of  witnesses  previously  cross-ex- 
amined ( Wood  V.  Hammerton,  9  Ves.  J r.  145, 
32  Eng.  Reprint  557 ) .  See  also  Scott  i'.  All- 
good,  Prac.  Reg.  Ex.  87,  where  after  publica- 
tion in  the  original  cause  plaintiff'  in  the  cross 
cause  was  permitted  to  examine. 

72.  Com.  Ricketson,  5  Mete.  (Mass.) 
412;  People  v.  Restell,  3  Hill  (N.  Y.)  289. 

A  reasonable  time  after  the  arrest  should 
be  allowed  the  accused  to  employ  counsel, 
where  he  requests  it.  Otherwise  the  deposi- 
tion will  be  invalid.  People  v.  Restell,  3  Hill 
(N.  Y.)  289. 

73.  Couch  V.  State,  63  Ala.  163,  under  the 
Alabama  statute. 

Recognizance  as  condition  precedent. —  Nev. 
Cr.  Prac.  Act  (1861)  §  167,  as  amended  in 
1867,  requiring  the  magistrate  to  take  from 
each  of  the  material  witnesses  examined  be- 
fore him  on  behalf  of  the  people  a  written 
recognizance  to  appear  and  testify  at  the 
trial,  does  not  make  the  taking  of  a  recogni- 
zance a  condition  precedent  to  the  taking  of 
a  witness'  deposition.  State  v.  Parker,  16 
Nev.  79. 

74.  Affidavits  generally  see  Affidavits,  2 
Cyc.  1. 

75.  Gass  i:  Stinson,  10  Fed.  Cas.  No.  5,261, 
2  Sumn.  605. 

In  England  in  certain  cases,  as  where  the 
application  is  made  on  the  ground  of  the 
ill-health  of  the  witness,  there  must  be  an 
affidavit  as  to  his  condition.  Bellamy  t'. 
Jones,  8  Ves.  Jr.  31,  6  Rev.  Rep.  205,  32  Eng. 
Reprint  261. 

In  Kentucky  it  is  not  necessary  that  an 
affidavit  should  be  filed  to  authorize  the  court 
to  grant  an  order  to  take  a  deposition,  but  it 
is  otherwise  where  the  application  is  made  to 
the  clerk.    Thomas  v.  Davis,  7  B.  Mon.  227. 

Special  statute. —  No  affidavit  was  neces- 
sary to  obtain  an  order  for  the  examination 
of  a  non-resident  witness  under  the  New  York 
police  act  of  1844.  People  v.  Madden,  3  Den. 
(N.  Y.)  220. 

Proof  of  fact  of  affidavit. —  The  fact  that 
an  affidavit  which  cannot  be  found  was 
actually  made  may  be  proved  by  the  clerk. 
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2.  Who  May  Make.  When  practicable  tlie  affidavit  sljould  be  made  by  the 
party  for  wliose  benefit  tlie  testimony  is  songlit.'''"  Wljcn  not  practical^ie  because 
of  liis  absence  or  Jiis  ]ac]<  of  personal  knowledge,  or  where  permitted  by  statute,  it 
may  be  made  by  his  attorney  or  agent,'"  or  by  any  person  acquainted  witli  the 
facts,  although  not  a  party  to  the  suit.™ 

3.  Who  May  Take.  The  affidavit  must  be  sworn  to  before  any  duly  qualified 
ofticer." 

4.  Necessary  Statements  and  Averments  —  a.  In  General.*  The  affidavit 
should  set  forth  all  the  facts  requisite  to  entitle  the  applicant  to  take  the  desired 
testimony,  and  ordinarily  will  be  sufficient  if  it  substantially  complies  with  the 
statute.^'  It  should  be  as  positive  as  the  circumstances  of  the  case  will  permit;*^ 
and  although  affidavits  on  information  and  belief  have  been  held  sufficient,**''  the 


Taylor  v.  Illinois  Bank,  7  T.  B.  Mon.  (Ky.) 
570;  Foster  v.  Montgomery,  6  Humphr. 
(Tonn.)  231. 

76.  Brown  v.  McConnel,  1  Bibb  (Ky.) 
265. 

One  of  several  parties  may  make  the  re- 
quired affidavit.  Tayon  v.  Hardman,  2.3  Mo. 
539. 

Where  the  action  is  brought  in  the  name 
of  a  nominal  party,  the  affidavit  may  be 
made  by  the  real  party  in  interest.  Curie  v. 
Beers,  3  J.  J.  Marsh.  (Ky.)  170. 

In  an  action  on  an  insurance  policy  an  af- 
fidavit of  an  agent  will  not  be  received  in 
support  of  a  commission  to  examine  abroad; 
it  must  be  made  by  the  party  or  his  attorney. 
Bonhara  v.  Leigh,  5  Price  444. 

77.  Eeese  v.  Beck,  24  Ala.  651 ;  Weeks  V. 
Deblac,  2  Mart.  (La.)  135;  Eaton  v.  North, 
7  Barb.  (N.  Y.)  631,  3  Code  Rep.  (N.  Y.) 
234;  Beall  v.  Dey,  7  Wend.  (N.  Y.)  513; 
Lloyd  V.  Henderson,  6  Ont.  Pr.  254. 

A  statute  permitting  a  stranger  to  the 
action  to  make  the  affidavit  is  sufficient  to 
authorize  the  attorney  of  the  party  to  act  in 
the  premises.  Young  v.  McLemore,  3  Ala. 
295. 

Authority  of  attorney. —  A  rule  for  a  com- 
mission will  not  be  stayed  until  the  attorney 
applying  files  his  warrant.  Boutlier  v.  John- 
son, 2  Browne  (Pa.)  17. 

Information  and  belief. —  In  Eaton  v. 
North,  7  Barb.  (N.  Y.)  631,  the  affidavit  was 
held  sufficient  where  the  party  who  applied 
for  the  commission  himself  residing  out  of 
the  county,  his  attorney  signed  the  affidavit 
in  support  of  the  application,  and  swore  that 
the  witness  was  material  in  his  information 
and  belief,  and  no  laches  was  imputable  to 
the  party  applying. 

Excusing  omission  of  party  to  make  affi- 
davit.—  An  affidavit  by  an  attorney  based  on 
information  derived  from  his  client  is  insuffi- 
cient if  it  states  no  reason  why  it  was  not 
made  by  his  informant.  Clark  v.  Sullivan, 
4  Silv.  ■supreme  (N.  Y.)  1,  8  N.  Y.  Suppl. 
565.  A  coinniisKion  Avill  l)c  issued  upon  tho 
affidavit  of  an  agent  oV  attorney  in  fact,  with- 
out sliowiiig  Mil  exciiso  foi'  its  not  being  made 
hv  the,  party  liiniwelf.  Murray  v.  irkpati-ick, 
]'  Cow.  (N.'  Y.)  210. 

78.  Dcmar  v.  Van  Zaiidt,  2  Johns.  Cas. 
(N.  V.)  ()!);  Mclliu-dy  r.  Ilitclicock,  11  Beav. 
1)3. 

In  Louisiana  the  oath  of  a  disinterested 
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witness  is  sufficient.  Cucullu  x.  New  Orleans 
Ins.  Co.,  5  La.  453. 

79.  The  affidavit  may  be  sworn  to  before 
the  clerk  of  the  court  in  which  the  action  is 
pending  (Wolfe  f.  Parham,  18  Ala.  441  j  un- 
less the  statute  requires  it  to  be  taken  before 
a  particular  officer,  as  a  justice  of  the  peace 
(Thompson  v.  Coster,  4  Bibb  (Ky.)  70). 

Attorney  of  party. —  The  testimony  taken 
will  not  be  invalidated  by  the  fact  that  the 
affidavit  was  taken  by  one  of  the  attorneys  of 
record.    Gary  v.  Burnett,  16  S.  C.  632. 

80.  For  forms  of  affidavit  on  application: 
For  commissions  (see  Boardman  v.  Ewing,  3 
Stew.  &  P.  (Ala.)  293;  Laidlaw  v.  Stimson, 
67  N.  Y.  App.  Div.  545,  74  N.  Y.  Suppl.  684; 
Laidley  v.  Rogers,  23  N.  Y.  Civ.  Proc.  110)  ; 
to  procure  open  commission  (Jones  i".  Hoyt, 
10  Abb.  N.  Cas.  (N.  Y.)  324,  63  How.  Pr. 
( N.  Y. )  94 ;  and  to  procure  oral  examination 
on  commission  (see  Clayton  x.  Yarrington,  16 
Abb.  Pr.  (N.  Y.)  273  note). 

-  81.  See  cases  cited  infra  this  note  and  note 
82  et  sea. 

Failure  to  comply  with  the  statute  in  a 

single  particular  is  fatal.  Adams  v.  State, 
19  Tex.  App.  250. 

Shortcomings. — A  motion  for  a  commission 
ought  not  to  be  denied  because  of  any  short- 
comings in  the  affidavit.  Voorhis'  Estate,  5 
N.  Y.  Civ.  Proc.  444,  2  Dem.  Surr.  (N.  Y.) 
298. 

Unnecessary  statements. —  An  order  to  ex- 
amine a  party  before  trial  cannot  be  vacated 
because  the  affidavit  on  which  it  was  granted 
showed  more  than  is  required  by  the  statute. 
Trotter  v.  Brevoort,  29  Misc.  (N.  Y.)  662, 
61  N.  Y.  Suppl.  181. 

82.  Evans  v.  Gray,  12  Mart.  (La.)  475. 
Examination   of  parties. —  Plaintiff  wlien 

seeking  to  take  his  own  testimony  must  sliow 
strong  and  positive  reasons  why  he  will  lie 
unable  to  attend  the  trial  (Light  v.  Anticosti 
Co.,  58  L.  T.  Rep.  N.  S.  25 )  ;  but  tlie  court  is 
more  favorable  to  the  application  of  defend- 
ant than  it  is  to  an  application  by  plaintiff, 
and  will  usually  grant  it  in  the  absence  of 
special  circumstances.  Ross  r.  Woodford, 
1 1894]  1  Ch.  38,  03  L.  J.  Ch.  101.  70  L.  T. 
Rc]).  N.  S.  22,  8  Rc])orts  20,  42  Wklv.  Re». 
188;  Now  r.  Burns,  64  L.  J.  Q.  B.  104,  71 
L.  T.  I?cp.  N.  S.  081,  14  Reports  330,  43 
Wkly.  i;c|).  182. 

83.  Cootc  V.  (^ooto,  1  Bro.  Ch.  448,  28  Eng. 
Reprint  1233;  Robinson  v.  Somes,  1  Y.  &  J. 
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better  practice  requires  that  the  belief  should  be  founded  on  investigation  by  the 
affiant,  who  should  state  the  grounds  of  his  belief,^^  or  it  should  appear  that  the 
facts  on  which  the  allegations  are  based  are  bej'ond  dispute.^^ 

b.  Jurisdiction  of  Coupt  or  Officer.  It  should  affirmatively  appear  by  suitable 
averment  that  the  court  or  judge  to  which  the  application  is  made  has  jurisdic- 
tion to  entertain  it.^*^' 

e.  Identifleation  of  Cause.  An  affidavit  to  obtain  a  deposition  de  bene  esse 
must  sufficiently  designate  or  identify  the  cause  or  proceeding  in  which  it  is 
intended  to  use  the  testimony.^' 

d.  Condition  of  Cause.  If  the  condition  of  the  cause  need  not  be  stated  in  the 
affidavit  an  allegation  in  respect  thereto  is  unnecessary  ;  but  where  it  must  be 
shown  that  issue  is  joined  in  the  cause,  that  fact  must  appear  or  some  reason 
be  given  for  applying  before  joinder.^^ 

e.  Grounds  —  {i)' Sickness  or  Physical  Disability.  If  the  ground  on 
which  the  deposition  is  sought  is  the  sickness  or  infirmity  of  the  witness, 
the  affidavit  must  sufficiently  show  that  his  physical  condition  is  such  as  to 
afford  reasonable  ground  for  believing  that  he  will  not  be  able  to  attend  the 
trial.^o 


578.  An  agent  (Evans  v.  Graj^,  12  Mart. 
(La.)  475)  or  attoi'ney  (Fitzpatrick  v.  Mont- 
gomery Bank,  127  Ala.  589,  29  So.  16;  Ree?e 
V.  Beck,  24  Ala.  651)  may  make  the  affidavit 
on  information  and  belief.  See  Olcott  :?. 
Evans,  4  N.  Y.  Suppl.  703. 

84.  Burr  v.  Sears,  18  Abb.  N.  Cas.  (N.  Y.) 
447;  Hope  v.  Hope,  3  Beav.  317,  4  Jur.  1124, 
10  L.  J.  Ch.  70,  43  Eng.  Ch.  317;  Laragoity 
V.  Atty.-Gen.,  2  Price  172. 

85.  Hart  r.  Ogdensburg,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  556,  22  N.  Y.  Suppl.  401. 

86.  See  cases  cited  infra,  this  note. 

Court  of  inferior  jurisdiction. —  The  mov- 
ing papers  on  the  application  for  a  commis- 
sion out  of  a  court  of  inferior  jurisdiction 
must  show  that  the  court  has  jurisdiction  of 
the  proceeding.  Matter  of  Wallace,  71  N.  Y. 
App.  Div.  284,  75  N.  Y.  Suppl.  838. 

Proceeding  to  fix  transfer  tax. —  Where  an 
application  for  a  commission  to  take  testi- 
mony without  the  state  in  proceedings  to  fix 
a  transfer  tax  on  certain  money  is  based  on  a 
petition,  and  also  on  an  affidavit,  which  lat- 
ter states  that  the  money  was  the  proceeds 
of  the  sale  of  an  interest  in  a  partnership 
in  the  city  of  New  York,  and  was  deposited 
in  a  banl<  in  that  city  in  the  name  of  the 
wife  of  the  seller,  since  deceased,  it  gives 
the  surrogate  of  New  York  county  jurisdic- 
tion, although  the  petition  is  insufficient  in 
that  it  does  not  show  that  the  property  was 
ever  in  such  county.  Matter  of  Wallace.  71 
N.  Y.  App.  Div.  284,  75  N.  Y.  Suppl.  838. 

Proper  district. — An  application  for  a  com- 
mission to  examine  a  foreign  witness  must 
affirmatively  show  that  the  motion  is  made 
in  the  district  where  the  cause  is  triable  or 
in  the  county  adjoining  it.  Dodge  v.  Rose, 
1  Code  Rep. '(N.  Y.)  123. 

Where  action  triable. —  On  motion  for  a 
commission  to  take  testimony,  an  order 
taken  by  default  is  not  a  nullity  merely  be- 
cause the  motion  papers  do  not  disclose  the 
name  of  the  county  in  which  the  action  is 
to  be  tried.  Blackman  v.  Van  Inwagen, 
Code  Rep.  N.  S.  (N.  Y.)  80. 


87.  Saunders  v.  Erwin,  2  How.  (Miss.) 
732;  People  v.  Chrystal,  8  Barb.  (N.  Y.) 
545. 

Final   settlement    of   administrator. —  An 

affidavit  for  taking  a  deposition,  made  by  the 
attorney  of  the  administrator  de  honis  non, 
in  a  proceeding  for  the  final  settlement  of 
the  accounts  of  the  deceased  administrator 
of  intestate  between  such  administrator's 
personal  representative  and  the  administra- 
tor de  bonis  non,  which  describes  the  cause 
as  "  a  cause  now  pending  in  the  Probate 
Court,  in  the  matter  of  the  final  settlement 
of  the  estate  of "  said  intestate,  sufficiently 
identifies  the  proceeding.  McDonald  v.. 
Jacobs,  77  Ala.  524. 

Surplusage. —  Where  an  affidavit  is  enti- 
tled in  a  court,  a  judge  of  which  is  alone 
empowered  to  order  the  perpetuation  of  tes- 
timony for  use  in  the  court  in  which  the  ac- 
tion is  pending,  such,  entitling  may  be 
treated  as  surplusage,  where  the  action  and 
the  court  in  which  it  is  pending  otherwise 
sufficiently  appear.  Sheldon  v.  Wood,  2 
Bosw.   (N.  Y.)  267. 

88.  Condition  of  cause  see  supra,  VIII,^ 
E,  2. 

Service  of  summons. —  Although  deposi- 
tions cannot  be  taken  prior  to  the  service  of 
summons,  the  affidavit  required  to  be  made 
need  not  show  that  summons  has  been  served. 
Lambert  v.  McFarland.  7  Nev.  159. 

89.  Hackley  r.  Patrick,  2  Johns.  (N.  Y.) 
478;  Allen  v.  Hendree,  6  Cow.  (N.  Y.)  40O. 

Sufficiency. —  Upon  an  application  for  a 
foreign  commission  it  is  not  necessary  to 
show  that  tlie  action  is  technically  at  issue; 
it  is  sufficient  that  it  be  shown  that  some 
issue  is  raised  on  the  pleadings  which  must 
be  tried  in  the  action.  Smith  v.  Greey,  11 
Ont.  Pr.  38.  It  is  sufficient  to  show  that  an 
issue  of  fact  has  been  joined  without  further 
showing  that  the  action  is  at  issue  as  to  all 
the  defendants.  Boyes  v.  Bossard,  87  N.  Y. 
App.  Div.  605,  84  N.  Y.  Suppl.  563. 

90.  W.  P.  Davis  Maeh.  Co.  v.  Robinson, 
42  Misc.  (N.  Y.)  52,  85  N.  Y.  Suppl.  574; 
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(ii)  Absence  or  JS^on-Rehtdknc/i;.  Tlie  non-residence  of  the  witness  or  liU 
absence  from  the  state,  when  relied  on  to  secure  his  testimony  by  deposition, 
must  be  so  alleged  or  proved  as  to  bring  the  ease  within  the  statute.''" 

(ill)  Intended  JJ EPAiiTUiiE?^  The  intended  departure  of  the  witness  from 
the  state  or  jurisdiction,  and  the  probaijility  of  inability  to  procure  his  attendance 
at  the  trial  must  be  appro])riately  set  forth.**" 

f.  Naming'  or  Identifying  Witness.    Unless  where  the  application  is  for  an 


Johnson  v.  New  tlome  Sewing  Maeh.  Co.,  02 
N.  Y.  App.  Div.  1.57,  TO  N. 'y.  Suppl.  875; 
Montgomery  v.  Knickerbacker,  43  N.  Y. 
Suppl.  787. 

Extent  of  disability. —  In  England  where 
the  motion  to  take  testimony  is  based  on  the 
ill-health  of  the  witness,  the  affidavit  must 
show  that  the  witness  is  in  a  dangerous 
state.  Bellamy  v.  Jones,  8  Ves.  Jr.  .31,  G 
Rev.  Rep.  205,  32  Eng.  Reprint  261. 

Information  and  belief. —  An  affidavit  by 
the  attorney  for  the  applicant  '"that  the 
affiant  has  been  informed  and  believes  that 
■the  witness  is  unable  to  attend  court  because 
of  sickness  and  great  bodily  infirmity "  is 
sufficient.  Reese  v.  Beck,  24  Ala.  651.  In 
Olcott  V.  Evans,  4  N.  Y.  Suppl.  703,  an  ap- 
plication based  on  an  affidavit  made  on  in- 
formation and  belief  was  resisted,  and  an- 
other affidavit  sufficiently  stating  the  facts 
as  to  the  state  of  health  of  the  witness  being 
submitted,  it  was  held  that  under  the  cir- 
cumstances disclosed  and  in  view  of  the 
gravity  of  the  consequences  should  the  testi- 
mony not  be  secured,  the  court  properly 
granted  the  application  instead  of  denjdng 
the  motion  with  leave  to  renew  on  the  second 
affidavit. 

91.  Saunders  v.  Erwin,  2  How.  (Miss.) 
732;  Hendricks  i'.  Craig,  5  N.  J.  L.  567; 
In  re  Adams,  31  N.  Y.  App.  Div.  298,  52 
N.  Y.  Suppl.  617;  Burnell  v.  Coles,  23  Misc. 
(N.  Y.)  615,  52  N.  Y.  Suppl.  200;  Hoopes 
V.  Devaughn,  43  W.  Va.  447,  27  S.  E.  251. 
See  Laidlaw  r.  Stimson,  67  N.  Y.  App.  Div. 
545,  74  N.  Y.  Suppl.  684,  in  which  the  affi- 
davit was  held  sufficient. 

Common  intent. —  It  need  only  be  shown 
to  a  common  intent  that  the  witness  is  a 
non-resident.  Boardman  i\  Ewing,  3  Stew. 
&  P.  (Ala.)  293. 

Inability  to  attend  trial. —  It  should  ap- 
pear by  the  oath  of  the  applicant  that  the 
non-resident  witnesses  cannot  personally  at- 
tend the  trial.  Atty.-Gen.  i\  Goodei'ham,  10 
Ont.  Pr.  259. 

Intention  to  remain  away. —  A  statement 
that  the  witness  is  in  a  designated  place 
without  the  jurisdiction,  without  further 
stating  that  he  there  resided,  or  that  he  in- 
tended to  rtMuain  there  is  insufficient.  Par- 
melee  V.  Thompson,  7  Hill  (N.  Y.)  77. 

Notice  of  taking  affidavit. —  An  affidavit  to 
show  that  a  witness  lives  out  of  the  state, 
and  to  obtain  thereby  a  conimisaion  for  the 
e.xamination  of  such  witness,  need  not  be 
taken  on  notice.  Den  Wood,  10  N.  J.  L. 
62. 

Presumption  of  continuance  of  non-resi- 
dence.—  Where  the  affidavit  was  made  five 
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months  pi  ior  to  the  issue  of  the  w)mmiHsion, 
it  was  presumed  that  the  non-residence  con- 
tinued.   Pharr  n.  Bachelor,  3  Ala.  237. 

V/itness  traveling. —  On  an  application  for 
a  foreign  commission  to  examine  a  witness 
who  is  traveling,  it  should  be  shown  that 
he  will  remain  at  the  place  to  which  the 
commission  is  directed  a  sufficient  time  to 
allow  of  its  due  execution.  Singer  v.  C.  W. 
Williams  Mfg.  Co.,  8  Ont.  Pr.  483. 

Sufficiency. —  Under  a  statute  authorizing 
the  taking  of  the  deposition  of  a  witness 
who  "  is  not  within  the  state,"  a  mere  show- 
ing that  the  witness  is  a  non-resident  or  is 
absent  from  the  state  is  insufficient.  Brown 
v.  Russell,  58  N.  Y.  App.  Div.  218,  68  X.  Y. 
Suppl.  755;  Apollinaris  Co.  Venable,  .57 
Hun  (N.  Y.)  587,  10  N.  Y.  Suppl.  469;  Wal- 
lace V.  Blake,  56  N.  Y.  Super.  Ct.  519,  4 
N.  Y.  Suppl.  438.  A  statute  authorizing 
the  taking  of  the  deposition  of  a  witness  on 
an  affidavit  that  he  resides  out  of  the  state, 
or  is  out  of  it  in  the  service  of  the  state,  is 
complied  with  by  showing,  either  by  the  dep- 
osition itself  or  by  other  evidence,  that  the 
witness  resided  out  of  the  state,  or  was  not 
in  it  when  the  deposition  was  taken.  Ab- 
bott (•.  L'Hommedieu,  10  W.  Va.  677. 

92.  For  form  of  allegation  of  intention  of 
witness  to  depart  see  Higginson  v.  New  York 
Second  Nat.  Bank,  53  Hun  (N.  Y.)  129.  6 
N.  1^  Suppl.  172. 

93.  W.  P.  Davis  Maeh.  Co.  r.  Robinson,  42 
Misc.  (N.  1^)  52,  85  N.  Y.  Suppl.  574;  Hen- 
derson V.  Fullerton,  54  How.  Pr.  (N.  Y. ) 
422. 

An  affidavit  on  information  and  belief  is 

sufficient  where  the  affiant's  belief  is  based 
on  his  investigation.  Burr  v.  Sears,  18  Abb. 
N.  Cas.   (N.  Y^)  447. 

Evidence  to  cure  defective  affidavit. —  An 
affid.avit  defective  because  of  an  insufficient 
allegation  as  to  the  contemplated  absence  of 
the  witness  from  the  state  at  the  time  of 
trial  is  not  cured  by  the  testimony  of  the 
witness  showing  a  design  to  leave  the  state 
and  probable  inability  to  attend  the  trial. 
Henderson  v.  Fuller,  54  How.  Pr.  (N.  Y. ) 
422. 

Non-resident  witness. — An  affidavit  alleg- 
ing an  intended  departure  of  the  witness 
from  the  state  on  a  specified  date  will  not 
be  regarded  as  fraudulently  mad6^  nor  as 
suppressing  the  truth,  because  at  the  time 
of  its  presentation  the  witness  was  a  non- 
resi(l(Mit,  and  proiiosed  to  come  within  the 
state  to  be  examined,  and  to  leave  as  al- 
leged. Higginson  r.  New  York  Second  Nat. 
Bank,  53  Hun  (N.  Y.)  129,  0  N.  Y.  Suppl. 
172. 
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open  commission  or  where  the  circumstances  are  such  that  the  court  has  a  dis- 
cretion in  the  premises,^^  the  name  or  names  of  tlie  witness  or  witnesses  whose 
testimony  is  sought  must  appear,  or  they  should  be  properly  identified. 

g-.  Materiality  of  Witness  and  Testimony.  It  should  appear  that  the  person 
proposed  to  be  examined  is  a  material  witness,  by  presenting  facts  as  to  the 
nature  of  the  proof  expected,  and  not  inferences  dedncible  therefrom,'-''  so  that 


94.  Burnell  t.  Coles,  26  Misc.  (N.  Y.) 
810,  50  jST.  Y.  Suppl.  888  [dismissing  appeal 
in  25  Misc.  409,  54  N.  Y.  Suppl.  940]. 

95.  Heaton  v.  Findlay,  12  Pa.  St.  304; 
Leogett  r.  Austin,  1  Pa.  L.  J.  Rep.  310,  2 
Pa.   L.  J.  247. 

Proof  of  pedigree. — As  where  a  commission 
is  sued  out  to  take  evidence  in  relation  to 
pedigree.  Parker  r.  Nixon,  18  Fed.  Cas.  No. 
10,744.  Baldw.  291. 

96.  Louisiana. —  Evans  v.  Gray,  12  Mart. 
475. 

Maryland.  —  Salmon  v.  Clagett,  3  Bland 
125. 

Neio  York. — Renwick  V.  Renwick,  10  Paige 
420. 

England. —  Gunter  v.  McKear,  4  Dowl. 
P.  C'  722,  1  Gale  440,  5  L.  J.  Exch.  115,  1 
M.  &  W.  201,  1  Tj'rw.  &  G.  245;  Mendizabel 
r.  Machado,  4  L.  J.  Ch.  0.  S.  142,  2  Sim. 
&  St.  483,  1  Eng.  Ch.  483;  Kirwan  r.  Lind- 
say, 2  Ir.  Ch.  23;  O'Farrell  v.  O'Farrell,  2 
Molloy  364.  Contra,  Mellardy  v.  Hitchcock, 
11  Beav.  93;  Carbonell  v.  Bessell,  5  Sim. 
636,  9  -Eng.  Ch.  636;  Rougemont  r.  Royal 
Exeh.  Assiir.  Co.,  7  Ves.  Jr.  304,  32  Eng. 
Reprint  124. 

Canada. — Atty.-Gen.  c.  Gooderham,  10  Out. 
Pr.  259. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  51. 

Identification  without  naming. — An  affida- 
davit  stating  the  fact  expected  to  be  proved 
by  a  certain  party's  clerks,  without  naming 
them,  is  sufficient.  Murray  v.  Winter,  2 
Mart.  (La.)  100. 

Misnomer. —  When  the  name  of  a  witness 
is  written  in  the  affidavit,  "  C.  S\\-abine," 
and  "Catharine  Swab"  in  the  deposition, 
the  discrepancy  will  not  vitiate  the  deposi- 
tion, if  in  other  respects  legal.  Beal  v. 
Brandt,  7  La.  583. 

Non-resident  witnesses. — An  affi.davit  stat- 
ing that  "  some "  of  the  witnesses  reside 
without  the  state  without  naming  them  is 
insufficient.    Lesne  r.  Pomphrey,  4  Ala.  77. 

Omission  of  christian  name. —  A  deposi- 
tion will  not  be  suppressed,  because  the 
christian  name  of  the  witness  is  not  stated 
in  the  affidavit  made  to  procure  the  issuance 
of  the  commission,  when  the  commission  and 
notice  so  describe  nnd  identify  the  witness 
as  to  preclude  the  idea  that  the  opposite 
party  could  have  been  misled  or  injured  by 
the  omission.    Parsons  v.  Boyd,  20  Ala.  112. 

The  names  of  some  of  the  witnesses  at 
least  should  be  given.  Cow  r.  Kvnnerslev. 
1  D.  &  90'(!,  8  .Tur.  36:4,  13  L.'  J.  C.  R 
114,  6  M.  &  G.  981,  7  Scott  N.  R.  892;  Di- 
raond  r.  Vallance,  7  Dowl.  P.  C.  590,  3  Jur. 
385,  2  W.  W.  &  H.  67;  Jackson  v.  Strong, 
13  Price  309.  If  some  are  named  the  com- 
mission may  issue  to  examine  them  "  and 


others."  Nadin  v.  Bassett,  25  Ch.  D.  21,  53 
L.  J.  Ch.  253,  49  L.  T.  Rep.  N.  S.  454,  32 
Wkly.  Rep.  70;  Beresford  r.  Easthope,  3 
Dowl.  P.  C.  291,  4  Jur.  104. 

To  examine  abroad  it  is  enough  to  name 
the  witness  and  to  state  that  he  is  out  of 
the  jurisdiction  of  the  court.  Norton  r.  Mel- 
bourne, 3  Bing.  N.  Cas.  67,  5  Dowl.  P.  C.  181, 
2  Hodges  114,""  5  L.  J.  C.  P.  343,  3  Scott  398, 
32  E.  C.  L.  40;  Oldham  v.  Carleton,  4  Bro. 
Ch.  88,  29  Eng.  Reprint  792. 

Waiver  by  crossing  commission. —  If  the 
names  or  residences  of  the  witnesses  be  not 
stated,  nor  what  they  are  to  prove,  a  party 
who  sub  silentio  crosses  the  commission  can- 
not afterward  object  that  there  is  no  such 
statement  in  the  affidavit  or  interrogatories. 
Quadras  v.  The  Daniel  Webster,  11  La.  Ann. 
203;  Denton  i.  Murdock.  5  Rob.  (La.)  127. 

97.  Florida.— Hodge  v.  State,  29  Fla.  500, 
10  So.  556. 

Louisiana. —  Stierle  t.  Kaiser,  45  La.  Ann. 
580,  12  So.  839;  Lee  v.  Lee,  1  La.  Ann.  318; 
Fleckner  v.  Grieve,  6  Mart.  504;  Mann  v. 
Hunt,  1  Mart.  22. 

Maryland. —  Salmon  i\  Clagett,  3  Bland 
125. 

Michigan. —  Thayer  v.  Swift,  Walk.  384. 
Mississippi. —  Saunders  v.  Erwin,  2  How. 
732. 

New  York. —  Johnson  v.  New  Home  Sew- 
ing Mach.  Co.,  02  N.  Y.  App.  Div.  157,  70 
N.  Y.  Suppl.  875 ;  Einstein  v.  General  Elec- 
tric Co.,  9  N.  Y.  App.  Div.  570,  41  N.  Y. 
Suppl.  808;  Byrne  Mulligan,  41  N.  Y. 
Super.  Ct.  515;  Rathbun  v.  IngersoU,  34 
N.  Y.  Super.  Ct.  211;  Burnell  v.  Coles,  23 
.INIise.  615,  52  N.  Y.  Suppl.  200;  Preston  v. 
Hencken,  9  Abb.  N.  Cas.  68 ;  Lansing  v. 
Mickles,  1  How.  Pr.  248;  Parmelee  v.  Thomp- 
son, 7  Hill  77 ;  SejTuour  v.  Strong,  19  Wend. 
98;  Vandervoort  r.  Columbian  Ins.  Co.,  3 
Johns.  Cas.  137 ;  Franklin  v.  United  Ins. 
Co.,  2  Johns.  Cas.  285:  Franklin  r.  United 
Ins.  Co.,  2  Johns.  Cas.  68;  Renwick  v.  Ren- 
wick, 10  Paige  420. 

Pennsylvania. —  Hodell  Furniture  Co.  r. 
Leonard,  17  Pa.  Co.  Ct.  513. 

England. —  Moody  r.  Steele,  2  Anstr.  336; 
Hope  V.  Hope,  3  Beav.  317,  4  Jur.  1124.  10 
L.  J.  Ch.  70,  43  Eng.  Ch.  317;  Norton  v. 
Melbourne,  3  Bing.  N.  Cas.  67.  5  Dowl.  P.  C. 
181.  2  Hodges  114,  5  L.  J.  C.  P.  343,  3  Scott 
398,  32  E.  C.  L.  40;  Oldham  r.  Carleton,  4 
Bro.  C.  C.  88,  29  Eng.  Reprint  792;  Lane 
r.  Bagshaw,  16  C.  B.  576,  3  C.  L.  R.  919,  81 
E.  C.  L.  576;  Healy  Young,  2  C.  B.  702, 
52  E.  C.  L.  702;  Baddelv  v.  Gilmore,  1  Gale 
410,  5  L.  J.  Exch.  115^  1  M.  &  W.  50,  1 
Tyrw.  &  G.  309. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  50. 

Allegation  by  attorney. —  The  affidavit  of 
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tlie  court  or  officer  to  whotn  application  is  made  may  determine  tlie  materiality 
and  necesBity  of  the  tentiniony.  There  are,  however,  decisions  to  tlie  effect  that 
a  general  allegation  of  materiality  will  be  sufficient.'-*^ 


materiality  may  be  made  by  the  person  for 
whose  benefit  the  testimony  is  sought  (Brown 
X.  McConnel,  1  Bibb  (Ky.)  2G5)  or  his  at- 
torney ( Fitzpatrick  v.  Montgomery  Bank, 
127  Ala.  589,  29  So.  10;  Reese  v.  Beck.  24 
Ala.  051;  Young  /;.  MeLemore,  3  Ala.  295; 
Beall  r.  Dey,  7  Wend.  (N.  Y.)  51.3). 

Effect  of  filing  interrogatories. —  In  Louisi- 
ana interrogatories  should  be  filed  with  the 
affidavit  for  a  commission  to  examine  wit- 
nesses out  of  the  state,  or  the  materiality  of 
the  testimony  sought  should  be  shown  by  the 
oath  required.  Stierle  t.  Kaiser,  45  La.  Ann. 
580,  12  So.  839 ;  Lee  v.  Lee,  1  La.  Ann.  318. 
See  also  Quadras  v.  The  Daniel  Webster,  11 
La.  Ann.  203 ;  Bradford  i:.  Cooper,  1  La.  Ann. 
325 ;  Denton  v.  Murdock,  5  Rob.  127 ;  Rife  r. 
Henson,  2  La.  96,  all  holding  that  where  a 
commission  has  been  granted  and  cross  inter- 
rogatories propounded,  the  absence  of  an  affi- 
davit of  materiality  may  be  disregarded.  The 
order  of  itself  dispenses  with  the  affidavit. 

Effect  of  omission. —  A  deposition  taken  by 
a  person  who  was  both  commissioner  and 
clerk  of  the  court  cannot  be  rejected  on  the 
ground  that  no  preliminary  proof  of  the 
witness'  materiality  was  made.  Nelson  r. 
Woodruff,  1  Black  (U.  S.)  156,  17  L.  ed.  97. 

Filing. — Where  a  change  of  venue  has  been 
granted,  but  the  record  has  not  been  re- 
moved, the  affidavit  of  materiality  should  be 
filed  in  the  court  in  which  the  suit  was  in- 
stituted.   Phelps  V.  Young,  1  111.  327. 

Necessity  of  stating  expected  proof. — 
Where  no  laches  is  imputable,  and  there  is 
nothing  to  cast  suspicion  on  the  application, 
the  applicant  is  not  bound  to  state  what  he 
expects  to  prove  by  the  witness  whose  testi- 
mony he  seeks  to  procure.  Eaton  v.  North, 
7  Barb.  (N.  1^)  631,  3  Code  Rep.  (N. 
a34. 

Only  witness. —  It  should  be  clearly  shown 
that  the  witness  is  the  only  witness  as  to  the 
fact  sought  to  be  proved  by  him;  an  affidavit 
of  the  solicitor  as  to  his  belief  is  insufficient. 
Jameson  r.  Jones,  3  Ch.  Chamb.  (U.  C.)  98. 

On  motion  to  rescind  an  order  for  the  ex- 
amination of  witnesses  in  an  action  of  slan- 
der, the  court  may  require  the  applicant  to 
state  what  he  expects  to  prove  bv  them. 
Barry  v.  Barclav,  15  C.  B.  N.  S.  849,  109 
E.  C.  L.  849. 

The  points  on  which  it  is  intended  to  ex- 
amine need  not  be  stated.  Grove  v.  Young, 
3  De  G.  &  Sm.  397,  13  Jur.  847;  Carbonell 
v.  Bessell,  5  Sim.  636,  9  Eng.  Ch.  636; 
Rougeniont  Royal  Exch.  Assur.  Co.,  7 
Ves.  Jr.  304,  32  Eng.  Reprint  124.  But  see 
contra,  Xlondizabol  v.  Machado,  4  L.  J.  Ch. 
O.  S.  142,  2  Sim.  &  St.  483,  1  Eng.  Ch.  483. 

Where  defendant  states  what  he  "  expects 
to  prove"  if  th(!  ])r()[)abi]ity  that  the  ex- 
p('ct(!(l  tcstlniony  will  bo  as  stated  is  sup- 
ported by  th(^  affidavits  of  others,  the  mate- 
riality of  the  tcstiriiony  is  diHcloscd  by  sat- 
isfacloi-y  i)roof.     Ilurncll  r.  Colc's,  20  Misc. 
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(N.  Y.)  810,  56  N.  Y.  Suppl.  888  [diamiea- 
inij  appeal  in  25  Misc.  409,  54  N.  Y.  Suppl. 

940]. 

Instances  of  insufficiency. —  A  statement 
that  the  applicant  has  a  good  claim  and  can- 
not proceed  to  a  hearing  without  the  testi- 
mony of  a  designated  witness  (Thayer  v. 
Swift,  Walk.  (Mich.)  384),  that  the  wit- 
ness "  is  or  may  be  a  material  witness " 
(Parmelee  v.  Thompson,  7  Hill  (N.  Y.)  77), 
by  the  counsel  of  one  accused  of  crime,  that 
he  is  acquainted  with  the  case  of  defendant, 
and  what  is  necessary  for  his  defense,  and 
verily  believes  that  the  testimony  of  a  named 
witness,  to  whom  interrogatories  calling  for 
his  opinion  as  an  expert,  and  accompanying 
the  motion  for  a  commission,  are  addressed, 
"  is  necessary,  material,  and  important  to 
the  defendant"  (Hodge  v.  State,  29  Fla.  .500, 
10  So.  556),  and  that  the  testimony  of  the 
proposed  witnesses  will  be  necessary  to  de- 
fendant anu  competent  to  his  defense  (Bur- 
nell  r.  Coles,  23  Misc.  (N.  Y.)  615,  .52  N.  Y. 
Suppl.  200).  So  an  affidavit  which  fails  to 
state  that  the  witness  is  material  as  affiant 
is  advised  by  his  counsel  after  stating  to  him 
his  case  is  insufficient.  Lansing  v.  Miekles, 
1  How.  Pr.  (N.  Y.)  248.  See  Beall  v.  Dev, 
7  Wend.   (N.  Y.)  513. 

Waiver  by  joining  in  commission  see  infra, 
VIII,  I,  1. 

98.  A  general  allegation  of  materiality 
made  by  an  attorney  is  sufficient.  Beall  v. 
Dey,  7  Wend.  (N.  Y.)  513.  See  Fitzpatrick 
V.  Montgomery  Bank,  127  Ala.  589,  29  So. 
16. 

A  positive  statement  in  the  affidavit  of 
the  materiality  of  the  absent  witness  must  be 
credited,  where  the  affiant  might  know  from 
personal  knowledge  that  the  witness  is  ma- 
terial. Eaton  r.  North,  7  Barb.  (N.  Y.)  631, 
3  Code  Rep.  (N.  Y.)  234. 

"  Cannot  proceed  to  trial  without  testi- 
mony," etc. —  An  affidavit  that  the  witness 
is  material  and  out  of  the  jirrisdietion  of  the 
court  is  sufficient  without  a  further  state- 
ment that  the  party  cannot  safely  proceed  to 
trial  without  his  testimony.  Brackett  r. 
Dudley,  1  Cow.   (N.  Y.)  209. 

Exclusive  witness  as  to  defense. —  An  af- 
fidavit that  "  a  material  part  of  the  defense 
to  said  action  depends  exclusively  on  the  evi- 
dence of  said  witness  "  is  sufficient.  Potts 
V.  Coleman,  86  Ala.  94,  5  So.  780. 

Information  and  belief. —  Under  a  statute 
permitting  an  Mttorncy  to  make  an  affidavit 
as  to  the  malci'ialif y  of  a  non-resident  wit- 
ness, he  may  do  so  on  information  and  be- 
lief. Fitzpatrick  r.  Montgomery  Bank,  127 
Ala.  589,  29  So.  10. 

In  surrogates'  courts. —  Under  the  provi- 
sions of  the  New  "S'ork  Code  of  Procedure 
applicable  io  de|)osition3  in  surrogates' 
courts,  a  generiil  iillcgation  of  matevialify 
is  Hudlcient.  Voorhis'  Estate,  5  N.  Y.  Civ. 
Proc.  444,  2  Dem.  Surr.  298. 
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G.  Affidavit  of  Merits.  An  affidavit  of  merits  or  an  affidavit  showing  a 
defense  on  the  merits  is  necessary  when  defendant  seeks  a  stay  until  the  return 
of  tlie  commission. 

H.  Perpetuation  of  Testimony.^  Where  no  action  is  pending,  tlie  appli- 
cant must  comply  with  statutory  requirements  or  bring  himself  within  the  chan- 
cery rule  respecting  bills  in  perpetuam,  and  aver  in  his  affidavit  the  existence  of 
such  conditions  as  will  sustain  such  a  bill.^ 

I.  Notice  of  Application  —  l.  Necessity.  Unless  special  circumstances  exist 
which  will  permit  a  commission  or  order  to  take  depositions  to  issue  ex  parted 
notice  to  the  adverse  party  or  his  attorney  of  the  application  for  the  commission 
or  order  is  absolutely  necessary."*   The  adverse  party  may  waive  notice  by  joining 


99.  Seymour  r.  Strong,  19  Wend.  (N.  Y.) 
98;  Hoyt  f.  Brisban,  1  Wend.  (N.  Y.)  27; 
Franklin  r.  United  Ins.  Co.,  2  Johns.  Cas. 
(N.  Y.)  285. 

Where  no  stay  is  asked  for  no  such  affida- 
davit  is  required.  Warner  t".  Harvev,  9 
Wend.  (N.  Y.)  444.  See  Baddely  u. 'Gil- 
more,  1  Gale  410,  5  L.  J.  Exch.  115,  1 
M.  &  W.  50,  1  Tvrw.  &  G.  369;  Woodhead  v. 
Boyd,  6  Price  101. 

1.  For  form  of  petition  to  perpetuate  testi- 
mony see  In  re  Carter,  3  Oreg.  293. 

2.  Matter  of  White,  44  N.  Y.  App.  Div. 
119,  60  N.  Y.  Suppl.  702,  7  N.  Y.  Annot. 
Cas.  154;  Matter  of  Ketchum,  60  How.  Pr. 
(N.  Y.)  154. 

Cause  of  action  against  definite  person. — 
An  application  under  the  New  York  Code  of 
Civil  Procediu'e  to  obtain  testimony  for  use 
in  a  contemplated  action  must  show  that  the 
applicant  has  a  cause  of  action  against  a 
person  definitively  named.  Matter  of  White, 
44  N.  Y.  App.  Div.  119,  60  N.  Y.  Suppl.  702. 

Cannot  safely  proceed  without  knowledge 
of  testimony. —  A  statement  by  the  party 
showing  that  it  is  important  that  he  should 
know  what  the  witness  will  testify  to  and 
that  he  cannot  with  safety  bring  an  action 
until  thus  advised  does  not  disclose  circum- 
stances rendering  it  necessary  for  his  pro- 
tection that  the  testimony  should  be  perpetu- 
ated. Matter  of  White,  44  N.  Y.  App.  Div. 
119,  60  N.  Y.  Suppl.  702,  7  N.  Y.  Annot.  Cas. 
154. 

Danger  of  losing  testimony. —  An  affidavit 
to  perpetuate  testimony  must  show  a  hazard 
of  losing  if  it  is  not  preserved.  Matter  of 
Fulton,  75  N.  Y.  App.  Div.  623,  78  N.  Y. 
Suppl.  116. 

Inability  of  witness  to  attend  trial. —  An 
affidavit  to  procure  the  perpetuation  of  tes- 
timony need  not  state  the  probable  inability 
of  the  witness  to  attend  the  trial.  Jackson 
V.  Perkins.  2  Wend.    (N.  Y.)  308. 

Waiver  of  insufficiency. —  The  insufficiency 
of  an  affidavit  for  the  failure  to  request  that 
the  deposition  might  be  taken  "  to  perpetu- 
ate the  remembrance  of  the  thing  "  is  waived 
by  the  failure  to  make  proper  objection. 
Com.  V.  Stone,  Thach.  Cr.  Cas.  (Mass.)  604. 

3.  Glenn  v.  Hunt,  120  Mo.  330,  25  S.  W. 
181;  Putnam  v.  Maeleod.  23  R.  I.  373,  .50 
Atl.  646;  Trevall  o.  Baclie,  9  Fed.  Cas.  No. 
5,113,  5  Cranch  C.  C.  463. 

In  Maryland  notice  is  not  necessary  on  exe- 
cuting a  commission  to  take  testimony  in  a 


foreign  countrj',  but  time  should  be  giveji 
to  allow  the  opposite  party  to  exhibit  cross 
interrogatories.  0 wings  v.  Norwood,  2  Harr. 
&  J.  96. 

Examination  of  party. —  An  application 
for  an  order  for  defendant  to  attend  at  his 
own  expense  and  be  examined  on  his  answer 
may  be  made  ex  parte.  Harrison  v.  Greer,  2 
Ch.  Chamb.  (U.  C.)  438. 

Ill-health  of  witness. —  An  application  for 
an  order  to  examine  a  witness  de  bene  esse 
on  account  of  dangerous  ill-health  may  be 
made  ex  parte.  Crippen  ?;.  Ogilvy,  2  Ch. 
Chamb.  (U.  C.)  304;  Oliver  v.  Dickev,  2 
Ch.  Cham'b.  (U.  C.)  87. 

Ill-health  —  Old  age  —  Only  witness. —  In 
England  the  motion  is  of  course  to  examine 
de  bene  esse  a  witness  over  seventy  in  a 
dangerous  state  or  the  only  witness.  Tom- 
kins  V.  Harrison.  6  Madd.  315;  Prichard  c. 

Gee,  5  Madd.  364;  Rowe  i:   ,  13  Ves.  Jr. 

261,  33  Eng.  Reprint  292;  Bellamy  r.  Jones, 
8  Ves.  Jr.  31.  6  Rev.  Rep.  205,  32  Eng.  Re- 
print 261;  Scott  V.  Scott,  9  Ir.  Eq.  261. 
Contra,  Hope  v.  Hope,  3  Beav.  317,  4  Jur. 
1124,  10  L.  J.  Ch.  70,  43  Eng.  Ch.  317;  Me- 
Kenna  v.  Everitt,  2  Beav.  188,  3  Jur.  1166,  9 
L.  J.  Ch.  98,  17  Eng.  Ch.  188. 

That  the  witness  is  going  abroad  will  also 
dispense  with  notice.  Mcintosh  v.  Great 
Western  R.  Co.,  1  Hare  328,  6  Jur.  454,  11 
L.  J.  Ch.  283,  23  Eng.  Ch.  328;  Shelley  v. 
 ,  13  Ves.  Jr.  56,  33  Eng.  Reprint  215. 

Discretion  to  require. —  Where  the  grant- 
ing of  an  order  to  perpetuate  testimony  is 
discretionary,  the  judge  may  require  notice 
of  the  application  to  be  given  to  the  adverse 
party  and  permit  counter  affidavits  to  be 
filed.    In  re  Carter.  3  Oreg.  293. 

4.  Connecticut. —  In  re  Payne,  2  Root  156. 

IlUncns. —  Corgan  v.  Anderson,  30  111.  95. 

Massachusetts.  —  India  Mut.  Ins.  Co.  v. 
Bigler,  132  Mass.  171. 

Mississippi. —  Saunders  v.  Erwin,  2  How. 
732. 

New  Jersey. —  Ogden  r.  Robertson,  15 
N.  J.  L.  124;  Hendricks  v.  Craig,  5  N.  J.  L. 
567;  Den  v.  Farley,  4  N.  J.  L.  144. 

Neio  York. —  Brokaw  v.  Bridgraan,  6  How. 
Pr.  114,  Code  Rep.  N.  S.  407;  Watson  r. 
Delafield,  2  Cai.  260,  Col.  &  C.  Cas.  407.  See 
Voorhis'  Estate,  5  Civ.  Proc.  444,  2  Deni. 
Surr.  298. 

Pennsylvania.  —  Patterson  v.  Greenland, 
37  Pa.  St.  510. 

Virginia. —  Blincoe  v.  Berkelej',  1  Call  405. 
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ill  the  coiniiilssion,''  or  dodinin;^  to  file  cross  interrogatories/'  ljut  will  not  be 
deemed  to  iiave  waived  it  by  appearing  at  the  execution  of  tlie  commiBfiionJ 

2.  Requisites  and  Sufficiency.  Tlie  notice  should  designate  the  witnesses,' 
but  not  the  proposed  coininissioner.^  It  should  be  given  witliin  the  time  pre- 
scribed,'" and  be  sufficient  to  acquaint  the  adverse  party  of  tiie  fact  of  the 
application.'^ 

3.  Service.    Unless  personal  service  on  the  adverse  party  is  expressly  required, 

sei'vice  on  liis  attorney  will  be  sufficient.'^'  The  service  must  be  made  in  the 
mode  prescribed  by  law,'^  and  proof  tliereof  duly  made.'^ 


United  States.— V.  S.  v.  Parrott,  27  Fed. 
Cas.  No.  15,999,  McAll.  447. 

England. —  Bellamy  r.  Jones.  8  Ves.  Jr.  .31, 
6  Rev.  Rep.  20.5,  32  Eng.  Reprint  261;  Shel- 
ley V.   ,  13  Ves.  Jr.  50,  32  Eng.  Reprint 

215. 

Canada. —  Horsman  v.  Ilorsman,  2  Can. 
L.  J.  211;  Anderson  v.  Anderson.  1  Ch. 
Chamb.  (U.  C.)  291;  Early  v.  McGill,  1 
Ch.  Chamb.  (U.  C.)  257. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  45. 

In  justice's  court. —  Under  a  provision  dis- 
pensing with  notice  of  the  application  for  a 
commission  when  it  is  granted  at  the  time 
of  joining  issue  before  a  justice,  where  the 
allowance  on  the  trial  of  amendment  to  an 
answer  setting  up  defense  of  payment  may 
be  treated  as  a  joinder  of  issue,  if  plaintiff 
does  not  immediately,  on  the  allowance  of 
the  aniendment,  apply  for  a  commission,  but 
rests  till  evidence  is  received,  he  is  not  en- 
titled to  the  same  without  notice.  Murphy 
r.  Sullivan,  77  N.  Y.  Suppl.  950,  10  N.  Y. 
Annot.  Cas.  30'3. 

In  England  a  motion  to  examine  witnesses 
de  bene  esse  except  in  certain  cases,  as  upon 
the  ground  of  age,  requires  notice.  Bellamy 
V.  Jones,  8  Ves.  Jr.  31,  6  Rev.  Rep.  205,  32 
Eng.  Reprint  201. 

In  Canada  an  application  for  an  order  that 
a  party  to  a  suit  do  submit  to  be  examined 
at  his  own  expense  or  in  default  be  com- 
mitted will  not  be  granted  ex  parte;  notice 
must  be  served.  Weir  v.  Matheson,  1  Ch. 
Chamb.  (U.  C.)  224. 

An  order  shortening  the  time  to  take  a 
deposition  obtained  without  notice  is  irregu- 
lar. Nevitt  v.  Crow,  1  Colo.  App.  453,  29 
Pac.  749. 

5.  Notice  is  waived  by  a  party  who  joins 
in  the  proceedings  by  nominating  commis- 
sioners. Tussey  v.  Behmer,  9  Lane.  Bar 
(Pa.)  45. 

6.  A  waiver  of  the  privilege  of  filing  cross 
interrogatories  will  dispense  with  the  neces- 
sity of  notice  under  a  statute  providing  that 
a  commission  to  take  the  deposition  of  a  non- 
resident witness  may  issue,  on  filing  a  copy 
of  the  interrogatories  and  giving  tlie  oppo- 
site party  notice  thereof  ten  days  before  the 
commission  is  to  issue.  Cook  c.  Martin,  5 
Sm.  &  M.  (Miss.)  379. 

7.  lilincoe  v.  Berkeley,  1  Call   (Va.)  405. 

8.  A  notice  designating  the  witnesses  as 
"  such  person  or  persons  as  were  a(tting  tell- 
ers or  cashiers"  of  a  designaied  bank  on  a 
day  stated  is  insuHicient.  Pilmer  r.  Des 
Moines  Branch  State  i5ank,  16  Iowa  321. 

9.  'I'hc  name  of  the  prospective  comniis- 
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sioner  should  not  be  in.serted  in  the  notice. 
Cole  r.  Choteau,  18  111.  439. 

10.  In  Iowa  five  days'  notice  to  the  ad- 
verse party  in  the  county  in  which  the  ac- 
tion is  pending  of  suing  out  a  commission 
to  be  executed  in  another  state  is  sufiicient. 
Cook  V.  Gilchrist,  82  Iowa  277,  48  N.  W.  84 
[distinguishing  Kennedy  r.  Rosier,  71  Iowa 
671,  33  N.  W.  226,  where  the  depositions 
were  taken  on  notice]. 

Computation. —  In  Iowa  and  Michigan  the 
time  within  which  notice  of  suing  out  a 
commission  must  be  given  is  computed  by 
excluding  the  day  of  service.  Bonney  u. 
Cocke,  01  Iowa  30.3,  10  N.  W.  139;  Eaton  v. 
Peck,  20  Mich.  57;  Arnold  r.  Nye,  23  Mich. 
286.  A  rule  requiring  fifteen  days'  notice 
of  the  commission  will  not  authorize  the 
issue  of  a  commission  on  October  14,  on  no- 
tice given  the  last  day  of  the  previous  Sep- 
tember.   Coxe  V.  Ewing,  4  Yeates  (Pa.)  429. 

11.  Order  to  show  cause. —  In  California 
it  is  sufficient  to  serve  on  the  opposite  party 
a  copy  of  an  order  of  the  court  or  judge 
requiring  the  party  to  show  cause  on  a  day 
named  why  a  commission  should  not  issue. 
No  other  notice  of  the  application  is  re- 
quired. If  the  day  named  is  less  than  the 
five  daj'9  required  for  notice  by  the  statute, 
the  order  and  the  issuing  of  the  commission 
are  equivalent  to  an  order  shortening  the 
time.    Dambmann  v.  White,  48  Cal.  439. 

Service  of  interrogatories  by  copy  left  at 
the  office  of  the  attorney  of  the  opposite 
party  is  sufficient  notice  of  taking  out  a  com- 
mission. Randel  v.  Chesapeake,  etc.,  Canal 
Co.,  1  Ilarr.  (Del.)  233. 

12.  Randel  r.  Chesapeake,  etc.,  Canal  Co., 
1  Harr.  (Del.)  233;  Potts  v.  Skinner,  19 
Fed.  Cas.  No.  11,348,  1  Cranch  C.  C.  57. 

Where  a  party  resides  out  of  the  state, 
notice  of  an  application  to  examine  wit- 
nesses residing  out  of  the  state  may  be  given 
to  his  attorney.  Colelough  r.  Ingram,  3  Hill 
(S.  C.)  10. 

13.  Service  of  sheriff  by  deputy. —  Under 
provisions  that  notice  of  the  issuance  of  a 
commission  to  take  depositions  is  to  be 
served  by  persons  authorized  to  serve  origi- 
nal notices;  and  that  original  notices  can 
only  be  served  by  a  person  not  a  party  to  the 
action  —  in  an  action  against  the  sheriff,  the 
deputy  slieriff  is  disqualified  to  serve  such 
notice.  Gollsbitsch  /•.  Rainbow,  84  Iowa  567, 
51  N.  W.  48. 

14.  By  certificate  of  officer. — Proof  of  serv- 
ice by  a  marshal  ni:iy  be  made  by  his  certifi- 
cate. La  Grande  Nat.  Bank  r.  Blum,  27 
Oreg.  215,  41  Pac.  659. 
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J.  Hearing"  and    Determination  —  l.  Resistance  to  Application.  The 

•adverse  party  may  oppose  the  ajiplicatioii  aiid  make  proper  objections  to  the 
commission  or  order  for  examination  ;  but  he  cannot  deprive  the  moving  party 
of  the  right  to  protect  himself  against  contingencies  whicli  may  result  in  the  loss 
of  material  testimony/'^  by  asserting  the  non-existence  of  facts  which  will  author- 
ize the  reading  of  the  deposition  ; "  nor  can  a  party  or  a  witness  defeat  the  right  to 

take  a  deposition  by  insisting  on  his  ability  and  intention  to  be  present  at  the 
trial.18 

2,  What  May  Be  Considered.  The  materiality  of  the  testimony  and  the  pur- 
poses for  which  it  is  invoked  may  be  considered, but  a  statute  imposing  restric- 
tions on  the  right  to  take  testimony  in  other  cases,^"  or  the  fact  that  the  applicant 
has  given  security  for  costs  cannot  be  considered  in  determining  whether  or  not  a 
commission  should  issue      nor  can  the  merits  of  the  controversy  be  gone  into.^^ 

3.  Discretion  to  Grant  or  Refuse  —  a.  In  General.  Ordinarily  the  right  to  a 
commission  or  to  an  order  pernutting  depositions  to  be  taken  is  not  absohite,  but 
rests  in  the  judicial  discretion  of  the  court  or  judge,  although  usually  permission  is 
granted  as  a  matter  of  course  on  a  proper  presentation  of  facts.^^    But  where  the 


In  open  court. — Notice  is  regularly  proved, 
when  proved  in  open  court,  before  the  clerk, 
and  by  him  indorsed  with  the  probate. 
Dixon  V.  Steele,  5  HavAV.  (Tenn.)  28. 

Necessity  of  i&ling. —  Where  the  notice  has 
been  duly  served  it  is  unnecessary  that  it 
sliould  be  on  file  on  the  day  fixed  for  the 
commission  to  issue.  Bonney  v.  Cocke,  61 
Iowa  303,  16  N.  W.  139. 

Proof  without  state. —  The  original  notice 
may  be  taken  from  the  files  and  sent  to  an- 
other state  for  proof  of  service.  Whitenack 
V.  Voorheis,  17  N.  J.  L.  24. 

Uncertainty. —  Service  of  a  notice  ten  days 
before  the  dedimus  is  sued  out  is  not  shown 
by  an  affidavit  that  notice  was  given  ten 
•days  prior  to  a  specified  date.  Corgan  v. 
Anderson,  30  111.  95. 

15.  See  Machine  Co.  v.  Shillow,  12  Lane. 
Bar  (Pa.)  58;  Gooday  t.  Corlies,  1  Strobh. 
(S.  C.)  199. 

It  is  proper  to  show  cause  against  an  order 
for  the  examination  of  an  interested  partj^. 
Glover  v.  Faulkner,  1  Vern.  Ch.  452,  23  Eng. 
Reprint  579. 

Impeaching  witness. —  A  commission  will 
issue  to  examine  a  witness,  notwithstanding 
that  his  character  for  veracity  is  impeached. 
The  proper  course  in  such  a  case  is  to  call 
witnesses  at  the  trial  for  that  purpose. 
Nordheimer  v.  McKillop,  10  Ont.  Pr.  246. 

16.  In  re  Abeles,  12  Kan.  451;  Header  v. 
Root,  11  Ohio  Cir.  Ct.  81,  5  Ohio  Cir.  Dec. 
61. 

That  a  party  did  not  proceed  promptly  in 

the  cause  is  no  answer  to  an  application 
for  the  examination  of  a  witness  going 
abroad.  Weekes  r.  Pale,  6  Dowl.  P.  C.  462, 
0  Scott  713. 

Indebtedness  for  costs. —  A  commission 
will  not  be  refused  because  the  applicant  is 
indebted  to  the  ad"\"erse  party  for  costs. 
Oughgan  v.  Parish,  4  Dowl.  P. 'C.  29. 

IT.^Wehrs  r.  State,  132  Ind.  157,  31  N.  E. 
779. 

18.  An  aflSdavit  of  an  adverse  party,  whose 
deposition  is  sought  to  be  taken,  that  he  is 
in  good  health  and  expects  to  attend  the 


trial  is  not  sufficient  to  defeat  the  right  to 
take  his  deposition.  In  re  Robinson,  9  Ohio 
S.  &  C.  PI.  Dec.  763,  7  Ohio  N.  P.  105. 

Where  causes  for  taking  depositions  are 
not  specified  by  statute,  although  causes  in 
which  they  may  be  read  are.  tlie  party  desir- 
ing the  deposition  and  not  the  witness  is  the 
judge  of  its  necessity.  Wehrs  v.  State,  132 
Ind.  157,  31  K  E.  779. 

19.  U.  S.  V.  Parrott,  27  Fed.  Cas.  No. 
15,999,  McAll.  447. 

20.  In  deciding  whether  a  party  is  entitled 
to  an  order  for  his  examination  before  trial, 
N.  Y.  Code  Civ.  Proc.  §  872,  subd.  5,  impos- 
ing restrictions  on  the  right  to  the  examina- 
tion of  witnesses  before  trial,  but  which  is  ex- 
pressly made  inapplicable  to  parties  to  the 
action,  will  not  be  considered.  Trotter  v. 
Brevoort,  29  Misc.  (N.  Y.)  662,  61  N.  Y, 
Suppl.  181. 

21.  Stewart  v.  Russell,  66  N.  Y.  App.  Div. 
542,  73  N.  Y.  Suppl.  249. 

22.  On  a  bill  to  preserve  testimony  to  en- 
able the  complainant  to  prosecute  a  suit  at 
law  whereby  he  may  establish  his  right  to 
an  office,  the  question  of  his  eligibility  for 
the  office  cannot  be  gone  into.  Kellogg  v. 
Warmouth,  14  Fed.  Cas.  No.  7,667. 

23.  Arkansas. —  Pryor  v.  Ryburn,  16  Ark. 
671. 

CoZoTOfZo.— Willard  r.  Mellor,  19  Colo.  534, 
36  Pac.  148. 

Connecticut. —  Lynde  v.  Patten,  2  Root 
515. 

Hawaii. —  Matter  of  Ivers,  12  Hawaii  99. 

lon-a. —  Lombard  r.  Thorp,  70  Iowa  220, 
30  N.  W.  490. 

Maryland. —  Goodman  v.  Wineland,  61  Md. 
449. 

Missouri. —  Shepard  r.  Missouri  Pac.  R. 
Co.,  85  Mo.  629,  55  Am.  Rep.  390. 

Neio  York. —  Anonymous,  59  N.  Y.  313 
Idismissivfi  appeal  in  1  Hun  76,  3  Thomps. 
&  C.  79]  ■  Wilcox  V.  Stern.  89  N.  Y.  App. 
Div.  14,  85  N.  Y.  Suppl.  159;  Frounfelker  v. 
Delaware,  etc.,  R.  Co..  81  N.  Y.  App.  Div. 
67,  80  N.  Y.  Suppl.  701;  Keenan  v.  O'Brien, 
53  Hun  30,  5  N.  Y.  Suppl.  490,  16  N.  Y. 
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statute  confers  the  i-iglit  to  take  a  deposition  on  tlie  presentation  of  prescrir>ed 
facts,  tiie  court  or  an  officer  tiiereof  lias  no  discj'etion  in  the  premises,  but  muht 
grant  a  commission,  or  permit  tlie  taking  of  a  deposition  whenever  the  proof 
meets  the  requirements  of  tiie  statute,  and  tliere  is  no  imputation  of  bad  faitn.^ 


Civ.  Proc.  431,  23  Abb.  N.  Cas.  03;  McMox- 
agle  V.  Conkey,  14  Hun  320;  Jones  r.  Hovt, 
48  N.  Y.  Super.  Ct.  118,  10  Abb.  N.  Cas.  324, 
03  How.  Pr.  94;  Ratlibun  V.  Ingersoll,  34 
N.  Y.  Super.  Ct.  211;  Forrest  v.  Forrest,  3 
Bosw.  601 ;  Mitchell  v.  Montgomery,  4  Sandf. 
670;  Ring  r.  Mott,  2  Sandf.  683;  Cheever  v. 
Saratoga  County  Bank,  47  How.  Pr.  370 ; 
Allen  V.  Gibbs,  12  Wend.  202;  Vandervoort 
V.  Columbian  Ins.  Co.,  3  Johns.  Cas.  137. 

Oregon. —  In  re  Carter,  3  Oreg.  293. 

Pennsylvania. —  Com.  v.  Miller,  5  Pa.  Dist. 
186,  16  Pa.  Co.  Ct.  056. 

United  States. —  U.  S.  v.  Cameron,  1.5  Fed. 
794,  5  MeCrary  93;  C\inningham  v.  Otis,  6 
Fed.  Cas.  No.  3,485,  1  Gall.  100;  U.  S.  v. 
Parrott,  27  Fed.  Cas.  No.  15,999,  MeAll. 
447. 

England. — Berdan  v.  Greenwood,  20  Ch.  D. 
764  note,  46  L.  T.  Rep.  N.  S.  524  note; 
Adams  v.  Corfield,  28  L.  J.  Exch.  31;  Lou- 
sada  V.  Templer,  2  Russ.  561,  38  Eng.  Reprint 
446 ;  i:   ,  1  Anstr.  201. 

Canada.— Mills  v.  Mills,  12  Ont.  Pr.  473. 

See  1'6  Cent.  Dig.  tit.  "  Depositions,"  §  4. 

Examination  of  fugitive  from  justice. — 
The  court  in  the  exercise  of  a  sound  discre- 
tion may  refuse  to  permit  a  party  to  have 
his  examination  taken  abroad  upon  commis- 
sion, where  he  is  a  fugitive  from  justice  or 
the  cause  of  his  absence  is  the  pendency  of 
a  criminal  charge  against  him.  Keenan  v. 
O'Brien,  53  Hun  (N.  Y.)  30,  5  N.  Y.  Suppl. 
490,  16  N.  Y.  Civ.  Proc.  431,  23  Abb.  N. 
Cas.  (N.  Y.)  63;  McMonagle  v.  Conkey,  14 
Hun  (N.  Y.)  326. 

Interested  witness. —  The  question  of  the 
interest  of  the  witness  may  be  left  to  be 
determined  at  the  hearing.  Pryor  v.  Ryburn, 
16  Ark.  671. 

Letters  rogatory  will  not  issue  of  course. 
U.  S.  r.  Parrott,  27  Fed.  Cas.  No.  15,999, 
MeAll.  477. 

Perpetuation  of  testimony. —  Unless  ex- 
pressly conferred  by  statute  there  is  no  ab- 
solute right  to  perpetuate  the  testimony  of 
a  witness,  but  it  is  for  the  judge  to  whom 
application  is  made  to  determine  whether  or 
not  s\ich  a  danger  of  losing  the  testimony 
exists  as  is  contemplated  by  the  statute. 
Clieever  v.  Saratoga  Bank,  47  How.  Pr. 
(N.  Y.)  376.  The  perpetuation  of  testimony 
may  be  refused  in  the  discretion  of  the  judge 
whore  in  iiis  opinion  the  physical  condition 
of  the  witness  does  not  require  a  resort  to 
such  a  remedy.  Clieever  'C.  Saratoga  County 
Bank,  47  How.  Pr.  ( N.  Y. )  370. 

Renewal  of  application. —  A  motion  for  a 
cdiriiiiiKHion  will  not  ))c  entertained  by  the 
(■(iiiil  ;iri(r  tlic  refusal  of  a.  similar  applica- 
tion liy  a  judge  thereof.  Allen  r.  Gibbs,  12 
W.'iid.'  (N.'  Y.)  202. 

Substitute  for  examination. —  Wlu^re  tho 
qiicstifpn  of  Icgitiiiiiicy  dcporulcil  upon  a  cliain 
of  ('irfiiiiiHtnnccH  in  tlie  knowledge  of  (lilfer- 
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ent  individuals,  and  defendant,  an  infant, 
kept  out  of  the  way,  the  court  was  inclined 
to  order  an  examination  de  bene  enne,  but  in 
lieu  thereof  had  the  infant  brought  into 
court  and  assigned  one  of  the  chtrkn  cA  chan- 
cery as  guardian  to  put  in  his  answer.  Shel- 
ley 0.  ,  13  Ves.  Jr.  50,  33  Eng.  Reprint 

215. 

Taking  deposition  in  own  behalf. —  AVhere 

a  party  seeks  to  take  his  own  examination 
the  court  will  be  more  circumspect  than  in 
the  case  of  an  ordinary  witness.  Mills  v. 
Mills,  12  Ont.  Pr.  473. 

U.  S.  supreme  court. —  Where  to  furnish 
further  proof  a  witness  is  ofTered  in  the  su- 
preme court,  an  order  to  take  his  deposition 
may  be  made  by  the  court  in  lieu  of  an  ex- 
amination vive  voce.  The  Samuel,  3  Wheat. 
(U.  S.)  77,  4  L.  ed.  338. 

Witnesses  in  hostile  country. —  A  commis- 
sion will  not  be  granted  to  examine  witnesses 
in  a  foreign,  hostile  country.  Barrick  v. 
Buba,  16  C.  B.  492.  3  C.  L.  R.  921,  1  Jur. 
N.  S.  1020,  3  Wkly.  Rep.  524,  81  E.  C.  L. 
492. 

Review  of  discretion. —  The  order  for  a 
commission,  although  in  a  sense  discretionary 
with  the  judge  who  granted  it,  affects  a  sub- 
stantial right  and  therefore  is  reviewable. 
Rathbun  v.  Ingersoll,  34  N.  Y.  Super.  Ct.  211 

[following    Matter   of    Duff,    41    How.  Pr. 

(N.  Y.)  350].  See  Berdan  v.  Greenwood,  20 
Ch.  D.  764  note,  46  L.  T.  Rep.  N.  S.  524  note ; 
Adams  f.  Corfield,  28  L.  J.  Exch.  31.  An 
order  denying  a  commission  affects  a  substan- 
tial right,  because  it  tends  to  deprive  a  party 
of  testimony  necessary  to  his  ease;  but  an 
order  granting  a  commission  affects  no  sub- 
stantial right  because  it  merely  dictates  the 
mode  of  taking  such  testimony.  Wallace  v. 
American  Linen  Thread  Co.,  2  Thomps.  &  C. 

(N.  Y.)  574;  Treadwell  v.  Pomeroy,  2 
Thomps.  &  C.  (N.  Y.)  470.  The  papers  pre- 
sented on  the  application  may  be  examined 
by  the  appellate  court,  for  the  purpose  of  de- 
termining whether  or  not  there  were  grounds 
for  the  exercise  of  discretion.  Burnell  v. 
Coles,  23  Misc.  (N.  Y.)  015,  52  N.  Y.  Suppl. 
200,  20  Misc.  (N.  Y.)  810,  56  N.  Y.  Suppl. 
888. 

24.  Newton  v.  State,  21  Fla.  53;  Martin 
V.  Hicks,  6  Hun  (N.  Y.)  238,  1  Abb.  N.  Cas. 
(N.  Y.)  341  ;  Morse  v.  Grimke,  8  N.  Y.  Supnl. 
1,  18  N.  Y.  Civ.  Proc.  37. 

"  Conditionally "  in  a  statute  providing 
that  parties  to  a  pending  suit  "  may  obtain 
the  dt^position  of  any  witness,  to  be  used  in 
Kucli  suit  conditionally"  limits  not  the  right 
to  take,  but  the  right  to  use,  such  deposition. 
Eaj  p.  Livingston,  12  Mo.  App.  SO. 

Deposition  in  support  of  motion. —  The 
fact  that  a  witness  whoso  deposition  is  sought 
liad  [)reviously  testified  on  the  trial  will  not 
lirecludo  the  right  to  take  liis  deposition  in 
support  of  a  motion  for  a  new  trial.  O'Con- 
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b.  Good  Faith  of  Applicant.  The  taking  of  a  deposition  will  not  be  permitted 
vvliere  it  is  evident  that  the  appUcant  is  not  proceeding  in  good  faitli,^'  as  where 
the  appUcation  is  of  a  fishing  character,  the  object  is  to  discover  in  advance  of  the 
trial  what  the  witness  will  testify  to,^"  or  the  real  object  is  other  than  the  procure- 
ment of  testimony.^' 

e.  Testimony  Not  Beneficial  —  Useless  Expense.  A  commission  will  not  issue 
where  no  useful  pnrpose  will  be  served.  The  parties  will  only  be  subjected  to 
need  less  expense,  and  unnecessary  delay  will  be  caused.^^ 


nor  V.  McLaughlin,  80  N.  Y.  App.  Div.  305, 
SO  N.  Y.  Suppl.  741. 

25.  Matter  of  Spinks,  63  N.  Y.  App.  Div. 
235,  71  N.  Y.  Suppl.  398;  Clark  v.  Candee, 
29  Hun  (N.  Y.)  139;  Martin  v.  Hicks,  6  Hun 
(N.  Y.)  238,  1  Abb.  N.  Cas.  (]N.  Y.)  341; 
Forrest  v.  Forrest,  3  Bosw.  (N.  Y.)  661; 
Morse  v.  Grimke,  8  N.  Y.  Suppl.  1,  18  N.  Y. 
Civ.  Proc.  37 ;  Cheever  v.  Saratoga  County 
Bank,  47  How.  Pr.  (N.  Y.)  376;  Paton  v. 
Westervelt,  5  How.  Pr.  (N.  Y.)  399;  Rogers 
V.  Rogers,  7  Wend.  (N.  Y. )  514;  Ablon  v. 
Barbey,  1  N.  Y.  Leg.  Obs.  154;  In  re  Pfirman, 
1  Ohio  S.  &  C.  PI.  Dee.  177;  Sparks  v.  Bar- 
rett, 7  L.  J.  C.  P.  65,  5  Scott  402.  And  see 
Lloyd  r.  Key,  3  Dowl.  P.  C.  253. 

In  New  York  the  rules  of  practice  author- 
ize the  court  to  deny  a  petition  for  a  commis- 
sion, unless  the  court  is  satisfied  that  the 
application  is  made  in  good  faith.  See  Matter 
of  Spinks,  63  N.  Y.  App.  Div.  235,  71  N.  Y. 
Suppl.  398. 

Proof  that  the  applicant  could  obtain  the 
evidence  that  he  seeks  from  resident  wit- 
nesses may  tend  to  show  bad  faith,  but  is  not 
conclusive.  Morse  v.  Grimke,  8  N.  Y.  Suppl. 
1,  18  N.  Y.  Civ.  Proc.  37. 

26.  Minnesota. —  State  i".  Elliott,  75  Minn. 
S91,  77  N.  W.  952. 

Missouri. —  Eoo  p.  Krieger,  7  Mo.  App. 
367. 

New  York. —  Matter  of  Spinks,  63  N.  Y. 
App.  Div.  235,  71  N.  Y.  Suppl.  398;  Matter 
of  White,  44  N.  Y.  App.  Div.  119,  60  N.  Y. 
Suppl.  702;  Matter  of  Anthony,  42  N.  Y.  App. 
Div.  66,  58  N.  Y.  Suppl.  907;  Einstein  v. 
General  Electric  Co.,  9  N.  Y.  App.  Div.  570, 
41  N.  Y.  Suppl.  808;  Burnell  v.  Coles,  23 
Misc.  615,  52  N.  Y.  Suppl.  200. 

Ohio.— In  re  Pfirman,  1  Ohio  S.  &  C.  PI. 
Dec.  177. 

United  States. —  Turner  v.  Shackman,  27 
Fed.  183. 

Canada. —  McKenzie  v.  Clark,  4  Ont.  Pr. 
95;  Street  r.  Proudfoot,  2  Can.  L.  J.  213. 

Attempt  to  ascertain  existence  of  cause  of 
action. —  The  taking  of  a  deposition  to  per- 
petuate testimony  will  not  be  allowed  where 
the  real  object  is  to  ascertain  whether  the 
party  seeking  to  take  it  has  a  cause  of  action 
against  a  proposed  defendant.  Matter  of 
White,  44  N.  Y.  App.  Div.  119,  60  N.  Y. 
Suppl.  702 ;  Matter  of  Anthony,  42  N.  Y.  App. 
Div.  66,  58  N.  Y.  Suppl.  907. 

Business  competitors  will  not  be  permit- 
ted to  secure  private  information,  through 
the  medium  of  a  deposition.  Matter  of 
Spinks,  63  N.  Y.  App.  Div.  235,  71  N.  Y. 
Suppl.  398. 


Presumptions. —  The  court  will  not  assume 
that  the  object  of  taking  the  deposition  of  an 
adverse  party  immediately  after  the  com- 
mencement of  the  action  is  a  fishing  excur- 
sion for  evidence,  but  the  burden  is  upon  the 
party  who  resists  the  taking  of  the  deposition 
to  show  abuse  of  process  of  the  court.  In  re 
Robinson,  9  Ohio  S.  &  C.  PI.  Dec.  763,  7  Ohio 
N.  P.  105. 

27.  In  re  Carter,  3  Oreg.  293,  where  the 
order  if  granted  would  have  operated  in  ef- 
fect as  a  habeas  corpus. 

Definite  purpose. —  Orders  to  examine  wit- 
nesses de  hone  esse  are  only  granted  where  it 
is  shown  that  the  evidence  is  to  be  used  for 
some  definite  purpose ;  yet,  the  court  will 
make  such  an  order  when  it  considers  that 
the  practice  requires  it.  Whitehead  v.  Buf- 
falo, etc.,  R.  Co.,  5  Can.  L.  J.  232. 

28.  Forrest  r.  Forrest,  3  Bosw.  (N.  Y.) 
661.  An  apjilication  to  take  immaterial  tes- 
timony should  be  denied.  Ablon  v.  Barbey, 
1  N.  Y.  Leg.  Obs.  154. 

Ability  to  procure  attendance  of  witness. 
—  Where  an  open  commission  can  only  be  al- 
lowed to  take  testimony  in  the  United  States 
or  in  Canada,  such  a  commission  will  not  is- 
sue to  take  testimony  in  Florida,  where  it 
appears  that  the  witnesses  reside  in  Cuba,  no 
reason  except  the  difference  in  expense  being 
given  to  show  that  it  would  be  any  more 
difficult  to  procure  the  attendance  of  the 
witness  within  the  jurisdiction.  Purdy  r. 
Webster,  9  N.  Y.  Civ.  Proc.  144. 

Cumulative  testimony. —  A  commission  will 
will  not  issue  where  the  object  is  to  procure 
cumulative  testimony  on  a  point  on  which 
there  was  conflicting  evidence  at  a  former 
trial  and  the  expense  of  executing  the  com- 
mission will  exceed  the  amount  involved  in 
that  point.  Mitchell  v.  Montgomery,  4  Bosv/. 
(N.  Y.)  676. 

Examination  futile. —  A  commission  is 
properly  refused  where  the  examination 
would  be  futile,  as  for  instance  when  the  ap- 
plicant does  not  ask  for  an  adjournment. 
Dryer  v.  Sexsmith,  40  Hun  (N.  Y.)  242,  10 
N.  Y.  Civ.  Proc.  29.  In  O'Callaghan  r.  O'Brien, 
116  Fed.  934,  where  after  the  return  of  a 
commission  to  take  testimony  as  to  kinship, 
the  court  refused  to  issue  a  new  commission 
at  the  instance  of  defendant,  to  take  addi- 
tional testimony,  where  by  the  affidavits  of 
the  proposed  new  witnesses  submitted  in  sup- 
port of  the  application,  it  appeared  that 
their  testimony  would  not  directly  contradict 
that  in  behalf  of  the  complainant,  and  would 
be  as  strongly  for  as  against  him,  the  same 
rule  was  applied. 
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d.  Prejudice  to  Adverse  Party.    TJic  apjjiicatioii  for  a  comiiiiKHiori  or  for  the 

taking'  of  a  depo.siticju  will  ho  denied  when  jji'cjiidice  or  in  jiij-y  will  or  may  roHult 
to  the  advei'se  party 

e.  Admissions  by  Adverse  Party.    A  coirirniHsion  may  ho  denied  when  tlie 
adverse  party  admits  the  facts  wliich  are  soiiglit  to  be  elicited  by  the  deposition 
but  the  truth  of  the  facts  must  be  admitted.    Jt  will  not  be  enongli  to  admit  that 
the  witness  if  present  would  testify  to  them."' 

f.  Terms  and  Conditions.  In  granting  the  application  such  terms  or  condi- 
tions may  be  imposed  as  will  2)rotect  the  adverse  J^arty  against  jjossible  injury  or 
prejudice/-  as  where  the  applicant  has  been  guilty  of  laches  iu  making  tlie 


Pivileged  communication. —  la  an  action  to 
recover  for  negligence  an  application  by  ds- 
fendant  to  take  the  testimony  of  plaintiff's 
physician,  upon  commission,  in  respect  of  cer- 
tain statements  made  to  him  by  plaintiff  coa- 
eerning  t!ie  circumstances  under  which  the 
injury  was  received,  and  in  respect  of  what 
took  place  between  him  and  another  physi- 
cian at  the  time  of  their  consultation,  was 
held  to  have  been  properly  denied.  Enright 
f.  Brooklyn  Heights  R.  Co.,  26  N.  Y.  App. 
Div.  538,  50  N.  Y.  Suppl.  609. 

Witness  interested. —  The  application  will 
not  be  denied  because  the  adverse  party  as- 
serts that  the  witnesses  named  are  interested; 
but  the  question  of  their  competency  will  be 
examined  at  the  trial  of  the  cause.  Graves 
r.  Delaplaine,  11  Johns.  (N.  Y.)  200. 

29.  Goodman  r.  Wineland,  61  Md.  449; 
Ring  Mott,  2  Sandf.  (N.  Y.)  683;  Mc- 
Kenzie  v.  Clark,  4  Ont.  Pr.  95. 

Disadvantage. —  In  Hollander  r.  Baiz,  43 
Fed.  35,  a  libel  suit  against  a  foreign  consul 
by  a  plaintiff  who  had  been  expelled  from  the 
country  which  the  consul  represented,  by 
order  of  its  government,  the  consul  applied 
for  a  commission  to  examine  witnesses  in 
such  country,  and  it  appeared  that  the  foreign 
government  refused  to  allow  plaintii?  to  at- 
tend such  commission,  and  that  the  govern- 
ment of  such  foreign  country  stood  in  the 
virtual  relation  of  principal  to  defendant,  be- 
cause the  alleged  libel  was  published  by  him 
under  orders  from  such  government,  and  the 
apj)lieation  was  denied  except  as  to  docu- 
mentary evidence,  because  of  the  disadvantage 
of  the  adverse  party. 

Injury  to  business. —  The  application  will 
not  be  denied  l)ecausc  the  witnesses  are  busi- 
ness patrons  of  the  adverse  party,  and  ho 
feai-s  the  taking  of  their  testimony  may  dis- 
rupt the  business  relations  existing  between 
them.  Morse  v.  Grinike,  8  N.  Y.  Suppl.  1,  18 
N.  Y.  Civ.  Proc.  37. 

30.  People  r.  Young,  108  Cal.  8,  41  Pac. 
281;  Newton  v.  State,  21  Fla.  53;  Wilcox  r. 
Stern,  80  N.  Y.  App.  Div.  14,  85  N.  Y.  Suppl. 
159;  Bank  of  Commerce  V.  Michel,  1  Sandf. 
(N.  Y.)  687. 

Construction  of  stipulation. —  Whore,  in 
considerai  ion  of  the  abandonment  of  a  pro- 
ceeding to  ])erpetuate  dece<lent'H  testimony, 
defendant's  genernl  iittorney  stipulated  that 
])laintifr  might  testify  in  any  suit  thereafter 
)n-oiight  as  to  wliat  tlie  decedent  Hiiid  was  the 
cause,  character,  and  extent  of  his  injuries, 
the  stipulation  was  HuIIi(dcntly  broad  to  jus- 
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tify  evidence  that  decedent  stated  on  return- 
ing home  that  he  was  a  passenger  on  defend- 
ant's freight  train,  on  which  certain  of  his 
cattle  were  being  transported,  and  that  near 
a  certain  station  the  train-men  caused  the  car 
in  v/hich  he  was  riding  to  give  a  sudden, 
violent  jerk,  which  threw  him  from  his  seat 
against  the  door-casing  of  the  ear,  causing 
injuries  to  his  head,  shoulder,  back,  and  side. 
Thompson  v.  Ft.  Worth,  etc.,  G.  R.  Co.,  (Tex. 
Civ.  App.  1903)  73  S.  W.  29. 

Residence  of  witnesses. —  A  statement  in 
an  affidavit  made  in  opposition  to  an  applica- 
tion that  the  adverse  party  will  consent  that 
the  witnesses  reside  at  the  places  indicated 
in  the  application,  provided  that  they  will 
admit  that  they  are  citizens  of  such  places,  is- 
too  problematical  to  be  treated  as  a  conces- 
sion. Boyes  v.  Bossard,  87  N.  Y.  App.  Div.. 
605,  84  N.  Y^  Suppl.  563. 

Refusal  to  accept  affidavit  of  witness. — 
It  is  not  an  objection  to  a  commission  that 
after  notice  given  of  intention  to  apply  for  it. 
a  proposition  was  made  to  accept  the  affidavit 
of  the  witness,  which  proposition  was  de- 
clined before  the  time  for  issuing  the  corn- 
mission  expired.  Brooks  f.  Brooks,  16  S.  C. 
621. 

Statement  as  to  proof  required. —  ^Miere  a 
commission  will  cause  great  delay,  and  the 
adverse  party  shows  that  the  testimony 
sought  will  probably  be  insufficient,  and  pro- 
poses to  admit  whatever  the  applicant  will 
swear  he  expects  to  prove  on  the  commission, 
the  latter  will  be  required  to  stnte  what  he- 
so  expects  to  prove.  Bank  of  Commerce  r. 
Michel,  1  Sandf.  (N.  Y.)  687. 

31.  Newton  r.  State,  21  Fla.  53;  Bank  of 
Commerce  v.  Michel,  1  Sandf.  (N.  Y'.)  687. 

32.  Ring  V.  Mott,  2-  Sandf.  (N.  Y.)  683; 
Clayton  v.  Yarrington,  16  Abb.  Pr.  (N.  Y.\ 
273  note;  Barrv  r.  Barclay,  15  C.  B.  N.  S. 
849,  inn  E.  C. 'L.  849;  Reeve  v.  Hodson.  10' 
Ilnre  (App.)  xix,  xxiv,  17  Jur.  341,  44  Eng. 
Ch.  731,  738. 

Payment  into  court. —  On  a  bill  for  a  com- 
mission to  obtain  testimony  for  use  in  an 
action  at  law,  the  court  will  not  require  the 
money  in  controversy  to  be  paid  into  court. 
Cock  r.  Donovan,  3  Vos.  &  B.  76,  35  Eng.  Re- 
print 407.  But  sec  Marryatt  r.  Notre,  Mo- 
del. &  Y'.  101  ;  Ebden  r.  Prince.  8  Price  290; 
Jackson  v.  Strong,  13  Price  309. 

Presence  of  witness  at  trial. —  In  .\ugust 
r.  Fourth  Nat.  Bank,  9  N.  Y.  Suppl.  270. 
jilaintiirs  who  souglit  to  take  the  deposition 
of  a  witness  in  jail  under  an  order  of  arrest 
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application  and  by  reason  thereof  the  adverse  partv  will  be  greatly  incon- 
venienced or  prejudiced  if  it  is  granted. 

IX.  ORDER  FOR  COMMISSION  OR  TO  TAKE  TESTIMONY. 
A.  Necessity  —  l .  In  General.    Where  an  order  for  a  commission    or  to 
take  testimony  de  Ijene  esse'^^  or   procure   the  depositions  of   witnesses  in  per- 


procured  by  them  were  required  to  stipulate 
that  the  deposition  should  be  suppressed,  if 
they  permitted  the  witness  to  leave  the  juris- 
diction. 

Safe  conduct  in  foreign  jurisdiction. —  In 

Hollander  c.  Baiz,  40  Fed.  659,  an  action 
against  a  foreign  consul-general,  in  which  the 
plaintiff  sought  to  take  testimony  in  the 
country  represented  by  defendant,  it  appeared 
that  plaintiff's  presence  at  the  execution  of 
the  commission  was  necessary,  but  that  the 
foreign  government  declined  to  permit  him 
to  enter  its  territory,  and  it  was  held  that 
tlie  commission  should  issue  only  on  condi- 
tion that  defendant  obtain  from  his  govern- 
ment, and  furnish  to  plaintiff,  a  safe-con- 
duct, allowing  him  to  enter  the  country  and 
I'eturn,  and  be  present  on  the  execution  of 
the  commission. 

33.  Severe  terms  maj"^  be  imposed,  ilills 
V.  Campbell,  1  Jur.  865,  7  L.  J.  Exch.  Eq.  5, 
2  Y.  &  C.  Exch.  402. 

Costs  niav  be  imposed.  Todd  v.  A^'lwin,  1 
Sim.  271,  2' Eng.  Ch.  271.  Where  notice  of  a 
motion  for  a  commission  is  served  by  defend- 
ant without  unnecessary  delay,  and  before 
notice  of  trial  served  by  plaintiff,  the  motion 
will  be  granted  without  the  payment  of  plain- 
tiff's costs  of  preparing  for  trial.  Brokaw  r. 
Bridgman,  6  How.  Pr.  (N.  Y.)  114. 

Security  for  costs. —  Where  a  non-resident 
plaintiff  unnecessarily  delays  his  application, 
and  his  recovery  is  doubtful,  he  may  be  re- 
quired to  give  security  for  costs.  Hames  v. 
Judd,  16  baly  (N.  Y.)  110,  9  N.  Y.  Suppl. 
743.  18  N.  Y.  Civ.  Proc.  324.  In  Fischer  v. 
Hahn,  13  C.  B.  N.  S.  659,  32  L.  J.  C.  P.  209, 
11  Wkly.  Rep.  342,  106  E.  C.  L.  659,  a  plain- 
tiff seeking  to  be  examined  on  his  own  behalf 
on  the  ground  that  he  was  going  abroad,  in 
addition  to  special  terms  was  required  to  give 
security  for  costs  and  to  furnish  an  addi- 
tional affidavit  as  to  his  hona  fides.  In  De 
Rossi  V.  Polhill.  7  Scott  836,  the  court  di- 
rected a  reference  as  to  the  advisability  of 
increasing  the  security  the  applicant  had 
given  for  costs. 

Payment  into  court. —  If  there  is  a  reason 
to  suspect  that  tlte  application  of  defendant  is 
for  delay,  the  court  may  direct  that  the 
nionev  sued  for  be  brought  into  court.  Sparks 
r.  Barrett,  7  L.  J.  C.  P.  65,  5  Scott  402.  See 
also  Lloyd  v.  Key,  3  Dowl.  P.  C.  253. 

34.  Mason,  etc.,  Organ  Co.  r.  Pugslev,  19 
Hun  (N.  Y.)  282;  Tracy  r.  Suydam,  30  iSarb. 
(N.  Y.)  110;  Whitney  v.  Wvncoop,  4  Abb. 
Pr.  (N.  Y.)  370;  Holbrook  v.  Martin,  1  N.  C. 
6:i4. 

Even  though  the  parties  consent  that  the 
deposition  be  taken.  IMason,  etc..  Organ  Co. 
V.  Pugslev,  19  Hun  (N.  Y.)  282. 

At  common  law  a  dedimus  or  commission 


could  only  issue  by  leave  of  the  court.  Hume 
V.  Scott,  3  A.  K.  Marsh.  (Ky.)  260. 

Under  the  Kentucky  statutes  no  dedimus 
or  order  therefor  is  necessary  to  authorize 
the  taking  of  a  deposition  de  bene  esse. 
Hume  r.  Scott,  3  A.  K.  Marsh.  (Ky.)  260. 

In  Louisiana  no  order  is  necessary  where 
the  commission  is  to  be  executed  within  the 
state.    Hall  c.  Acklen,  9  La.  Ann.  219. 

In  the  United  States  courts,  in  accordance 
with  the  state  practice,  the  clerk  may  issue  a 
commission  without  an  order  of  the  court. 
U.  S.  V.  Louisville,  etc.,  R.  Co.,  18  Fed.  480. 

In  term-time. —  Wiere  the  clerk  has  no 
authority  to  grant  an  order  or  commission  to 
take  depositions  in  term-time,  but  only  in 
vacation,  a  deposition  taken  under  a  commis- 
sion issued  by  the  clerk  in  term-time  is  illegal. 
McCandlass  v.  Polk,  10  Humphr.  (Tenn.) 
617. 

During  vacation  a  commission  may  issue  to 
take  the  deposition  of  a  witness  who  is 
fatally  ill,  without  the  special  order  or  di- 
rection of  the  court.  Hays  v.  Johnson,  3 
Houst.  (Del.)  319. 

Failure  to  enter  order. —  A  commission 
taken  by  both  parties  may  be  read  in  evi- 
dence, although  the  rule  on  which  it  was 
grounded  was  not  entered  on  the  docket. 
Dawson  v.  Tibbs,  4  Yeates  (Pa.)  349. 

Sufficiency. —  The  signing  by  the  judge  of 
a  commission  issued  by  the  clerk  of  the  court 
is  a  sufficient  approval  of  the  commission 
and  a  sufficient  order  therefor.  Bradford  v. 
Cooper,  1  La.  Ann.  325. 

35.  Travis  v.  Brown,  43  Pa.  St.  9,  82  Am. 
Dec.  540;  Curtis  v.  State,  14  Lea  (Tenn.) 
502. 

Leave  of  court  or  notice. —  Under  a  statute 
providing  that  defendant  in  a  criminal  case 
"  may,  by  leave  of  the  court,  take  the  deposi- 
tions of  Avitnesses  residing  out  of  the  State,'' 
upon  consenting  that  the  state  may  also  take 
depositions,  and  that  the  defendant  may,  on 
the  same  terms,  by  leave  of  court,  or  by  notice 
to  the  prosecuting  attorney,  take  the  deposi- 
tion of  any  witness  conditionally,"  a  deposi- 
tion may  be  taken  by  defendant  within  the 
state  on  notice  and  without  leave  of  the  court. 
Tullis  v.  Stafford,  134  Ind.  258,  33  N.  E.  1023. 

During  recess. —  Depositions  taken  in  term- 
time,  during  a  recess  of  the  court,  the  op- 
posite party  having  notice,  are  received,  al- 
tliough  taken  without  an  order  of  the  court. 
Jones      Spring,  7  Mass.  251. 

In  Illinois  the  statute  authorizes  a  person 
filing  a  bill,  before  issue  joined,  to  take  dep- 
ositions substantiating  its  averments ;  and 
without  an  order  to  that  effect  he  may  pro- 
ceed to  take  his  depositions  de  bene  esse. 
Dojde  r.  Wiley,  15  111.  576. 

In  Pennsylvania  the  testimony  of  a  witness 
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petuam'^'^  is  a  prerequisite  to  tlic  issue  of  the  corninission  or  to  tlie  rigljt  to  take 
or  preserve  testimony  in  tliis  form  u  deposition  taken  without  an  order  is  irregular 
and  invalid. 

2  In  Chancery.  Ordinarily  the  deposition  of  a  witness  or  a  party  cannot  be 
taken  in  chancery  without  an  order  therefor,'"  but  this  rule  has  been  relaxed  in 
many  jurisdictions,  so  that  by  the  practice  a  deposition  may  be  taken  without 
leave,  subject  to  tlie  right  of  the  party  against  whom  it  is  proposed  to  read  it  to 
except.'^** 

3.  Federal  Practice.  The  provisions  of  the  United  States  Revised  Statutes 
which  empowers  the  courts  of  the  United  States  whenever  it  may  be  necessary 
to  prevent  a  failure  or  delay  of  justice  to  grant  a  dedimus  to  take  depositions 
according  to  common  usage,'®  or  to  adopt  the  state  ))ractice  relative  to  taking 
depositions,*'^  authorizes  the  issue  of  a  commission  or  the  granting  of  permission 
to  take  depositions,  according  to  the  law  of  the  state  in  which  tlie  court  is  held,^' 
whenever  the  right  to  take  it  is  conferred  by  the  federal  statutes,*^  except  where 


who  resides  more  than  forty  miles  from  the 
place  of  trial  may  be  taken  by  rule  or  com- 
mission, if  he  is  unable  to  attend.  Buck  v. 
Strong,  6  Pa.  Dist.  116,  19  Pa.  Co.  Ct.  174. 

Motion  for  new  trial. —  Depositions  in  sup- 
port of  a  motion  for  a  new  trial  may  be  taken 
and  presented  without  leave  of  court  first 
had.  Llewellyn  v.  Lev;y,  33  Wkly.  Notes  Cas. 
(Pa.)  310. 

36.  Under  the  Virginia  practice  there 
must  be  an  order  to  take  the  testimony  sought 
to  be  perpetuated,  and  when  taken  a  final  de- 
cree perpetuating  it.  Smith  v.  Grosjean,  1 
Patt.  &  H.  (Va.)  109. 

37.  Hanson  v.  Power,  8  Dana  (Ky.)  91; 
Payne  r.  Cowan,  Sm.  &  M.  Ch.  (Miss.)  26. 

'The  deposition  of  a  party  cannot  be  taken 
by  the  adverse  party  without  leave.  Hoyt  v. 
Hammekin,  14  How.  (U.  S.)  346,  14  L.  ed. 
449;  Payne  v.  Cowan,  Sm.  &  M.  Ch.  (Miss.) 
26  [citing  Barden  v.  Gorman,  2  Molloy  376]  ; 
Hewitt  V.  Crane,  6  N.  J.  Eq.  159;  Lewis  y. 
Owen,  36  N.  C.  290  [citing  Mulvany  v.  Dil- 
lon, 2  Ball.  &  B.  418,  12  Rev.  Rep.  43].  See 
Sproule  V.  Samuel,  5  111.  135. 

Unsigned  order. —  In  Cummins  v.  Wire,  6 
N.  J.  Eq.  73,  a  paper  purporting  to  be  the 
certified  copy  of  an  order  and  of  the  signature 
of  the  chancellor  thereto,  for  the  examination 
of  a  defendai.t  in  a  suit,  was  sent  by  the  clerk 
to  the  solicitor  of  defendant,  but  by  some 
oversight  the  original  draft  of  the  order  had 
not  been  presented  to  the  chancellor  for  his 
signature,  and  it  was  held  that  the  court 
might  receive  the  testimony,  if  the  party  ex- 
amined was  not  interested. 

In  Ontario  the  leave  of  the  court  or  a 
judgo  is  necessary  to  authorize  interrogatories 
pitlicr  with  the  declaration  or  pleas  or  at  any 
otlici-  tiiiio.  Upper  Canada  Bank  v.  Ruttan, 
3  Ont.  Pr.  46. 

38.  /Z;m(o?.s.— Sproule  r.  Samuel,  5  111.  135. 
Ohio. —  Chotoau  V.  Tiiompson,  3  Ohio  St. 

424. 

Pennsylvania. —  In  rc  Armstrong,  G  Watts 
230. 

Virginia. —  Moore  v.  Hilton,  12  Leigh  1. 
danadii. —  l^jller  v.  Richmond,  2  Grant  Ch. 
(U.  C.)  509. 

39.  U.  S.  l!cv.  St.  (1878)  §  806  [U.  S. 
Com  p.  St.  ( 1901 )  p.  003]. 
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"According  to  common  usage"  in  the  ju- 
diciary act  of  1789  refers  to  usage  of  the 
state  courts  in  the  particular  state  where  the 
United  States  court  is  to  be  held.  Warren  r. 
Younger,  18  Fed.  839;  U.  S.  v.  Cameron,  15 
Fed.  794,  5  McCrary  93.  In  Warren  v. 
Younger,  18  Fed.  859,  802,  the  court  said: 
"  It  is  the  universal  experience  that  most  of 
our  knowledge  of  the  common  usage  of  courts 
is  absorbed  by  us  in  the  atmosphere  of  the 
courts ;  that  it  is  perpetuated  by  tradition, 
and  only  partial  and  unsatisfactory,  and  often 
delusive  glimpses  of  it  can  be  caught  now  and 
then  in  text-books  and  reports.  This  usage, 
like  the  usage  or  general  custom  of  trade,  has 
life  in  itself  and  grows  to  meet  the  cases  of 
the  growth  of  the  business  to  which  it  re- 
lates." 

Examination  of  party  before  trial. —  It  is 

not  "  according  to  common  usage  "  to  call  a 
party  in  advance  of  the  trial  for  the  purpose 
of  extracting  information  which  may  be  there- 
after used  or  not,  as  seiwes  the  purpose  of  the 
jjarty  obtaining  it.  Matter  of  Fisk,  113  U.  S. 
713,  5  S.  Ct.  724,  28  L.  ed.  1117.  A  common 
usage,  within  the  meaning  of  the  statute,  can- 
not be  established  by  a  state  statute  author- 
izing the  examination  of  a  party  to  obtain 
facts  on  which  to  frame  a  pleading.  Turner 
V.  Shaekman,  27  Fed.  183. 

40.  U.  S.  Rev.  St.  (1878)  §  914  [U.  S.  Comp. 
St.  (1901)  p.  684].  And  see  Courts,  XII,  E,  1 
[11  Cyc.  884].  See  also  21  U.  S.  St.  at  L.  7 
[U.  S.  Comp.  St.  (1901)  p.  663],  to  the  effect 
that,  "  in  addition  to  the  mode  of  taking  the 
depositions  of  witnesses  in  causes  pending  at 
law  or  equity  in  the  district  and  circuit 
courts  of  the  United  States,  it  shall  be  lawful 
to  take  the  depositions  or  testimonj'  of  wit- 
nesses in  the  mode  prescribed  by  the  laws  of 
the  state  in  which  the  courts  are  held." 

41.  McLennan  r.  Kansas  City,  etc.,  R.  Co., 
22  Fed.  198;  U.  S.  v.  Louisville,  etc.,  R.  Co.. 
18  Fed.  480. 

42.  27  U.  S.  St.  at  L.  7  [U.  S.  Comp.  St. 
(1901)  p.  664]  providing  that  depositions 
may  be  taken  for  use  in  the  federal  courts  in 
the  mode  presciibcd  by  the  state  laws,  merely 
l)rovid(>.s  an  achlilioiial  method  of  taking  dep- 
ositions in  eases  already  authorized,  and  does 
not  confer  any  additional  rights  to  take  tcs- 


DEPOSITIONS 


[13  Cyc]  881 


the  mode  of  taking  it  whether  under  commission  or  otherwise  is  expressly 
provided  for  tlierein.''^ 

B.  Notice  of  Order  or  Entry.  In  some  jurisdictions  where  an  order  to  take 
testimony  or  for  a  commission  is  taken  or  entered  ex  parte,  the  adverse  party 
must  be  served  with  a  written  notice,  specifying  the  commissioners  and  indicating 
where  they  can  be  found.'" 

C.  Form  and  Requisites*^ — l.  Order  For  Commission,  The  order  should 
show  the  existence  of  a  sufficient  ground  for  issuing  the  commission/®  and  sliould 
designate  and  identify  the  commissioner  and  the  witnesses.*'^  In  England  it  is 
required  that  the  order  specify  the  time,  place,  and  manner  of  executing  the 
commission.*^ 


timony  under  state  laws.  National  Cash  Reg- 
ister Co.  v.  Leland,  77  Fed.  242. 

Grounds. —  The  right  to  take  the  testimony 
must  depend  upon  a  statute  of  the  United 
States  and  not  on  a  state  statute.  McLennan 
V.  Kansas  City,  etc.,  R.  Co.,  22  Fed.  198.  In 
adopting  the  state  practice  the  court  does  not 
dispense  with  the  requirement  of  the  act  of 
congress  which  authorizes  depositions  to  be 
taken  when  the  witness  lives  more  than  one 
hundred  miles  from  the  place  where  the  case 
is  tried.  The  adoption  of  the  state  law  only 
refers  to  the  form  and  mode  of  taking  dep- 
ositions. Warren  v.  Younger,  18  Fed.  859; 
Curtis  V.  Central  R.  Co.,  6  Fed.  Cas.  No. 
3,501,  6  McLean  401. 

Examination  of  party  before  trial. —  The 
courts  of  the  United  States  cannot  compel  a 
party  to  submit  to  an  examination  before 
trial  as  provided  for  by  state  statutes,  nor  en- 
force an  order  for  siich  examination  made  in 
the  state  court  previous  to  the  removal  of 
the  cause.  Matter  of  Fisk,  113  U.  S.  713,  5 
S.  Ct.  724,  28  L.  ed.  117. 

Choice  of  modes. —  Where  the  right  exists 
under  the  federal  statutes,  the  parties  may 
follow  as  to  the  mere  mode  of  procuring  the 
deposition  at  their  election,  either  the  pro- 
visions of  the  state  law  or  of  the  act  of  con- 
gress. McLennan  v.  Kansas  City,  etc.,  R.  Co., 
22  Fed.  198;  U.  S.  v.  Louisville,  etc.,  R.  Co., 
18  Fed.  480. 

Conflict  of  laws. —  The  courts  of  the 
United  States  will  not  authorize  the  taking 
of  depositions  under  the  statutes  of  a  state 
which  conflict  with  the  act  of  congress  re- 
lating to  depositions  in  similar  or  analogous 
cases.    Randall  v.  Venable,  17  Fed.  162. 

43.  U.  S.  V.  Pings,  4  Fed.  714. 

44.  Kellum  v.  Smith,  39  Pa.  St.  241 ;  Pat- 
terson V.  Greenland,  37  Pa.  St.  510;  Rhoades 
V.  Selin,  20  Fed..  Cas.  No.  11,740,  4  Wash. 
715. 

Sufficiency. —  A  bono,  fide  substantial  com- 
pliance with  the  rule  requiring  notice  is  suffi- 
cient.   Kellum  y.  Smith,  39  Pa.  St.  241. 

Sufficiency  of  service. —  A  rule  of  court  re- 
quiring service  of  notice  of  a  rule  to  take  dep- 
ositions upon  a  party  is  not  complied  with 
by  service  on  his  attorney,  and  a  waiver  of 
.service  on  the  party  cannot  be  implied  from 
the  attorney's  omission  expressly  to  dissent 
to  the  service  on  himself.  Cunningham  v. 
Jordan,  1  Pa.  St.  442. 

An  order  to  examine  a  party  need  not  be 
[56] 


served  on  him.  Smith  v.  Pincombe,  13  Jur. 
91,  158,  18  L.  J.  Ch.  211,  16  Sim.  497. 

45.  For  form  of  order:  For  commission 
see  Clayton  v.  Yarrington,  16  Abb.  Pr.  (N.  Y.) 
273  note;  U.  S.  V.  Hom  Hing,  48  Fed.  635. 
For  oral  examination  see  Clayton  v.  Yarring- 
ton, 16  Abb.  Pr.  (N.  Y.)  275  note. 

46.  Absence  of  witness. —  Where  it  is 
necessary  to  show  that  the  witness  is  not 
within  the  state,  it  is  not  enough  to  state  that 
he  resides  out  of  the  state,  or  that  he  is  ab- 
sent from  tire  state  at  the  time  of  the  trial. 
Wallace  o.  Blake,  56  N.  Y.  Super.  Ct.  519, 
4  N.  Y.  Suppl.  438,  16  N.  Y.  Civ.  Proc. 
384. 

47.  Corbin  v.  Anderson,  84  N.  Y.  App.  Div. 
268,  82  N.  Y.  Suppl.  683;  Wallace  v.  Blake, 
56  N.  Y.  Super.  Ct.  519,  4  N.  Y.  Suppl.  438, 
16  N.  Y.  Civ.  Proc.  384. 

An  order  for  an  open  commission  should 
state  the  names  of  the  witnesses  to  be  ex- 
amined. Corbin  v.  Anderson,  84  N.  Y.  App. 
Div.  268,  82  N.  Y.  Suppl.  683. 

Description  of  commissioners. —  A  rule  for 
a  commission  to  take  the  testimony  in  an- 
other state,  which  names  commissioners  but 
fails  to  state  their  residences  or  to  specify  the 
county  or  place  in  the  state  where  the  com- 
mission is  to  be  executed,  is  so  defective 
that  the  depositions  taken  under  the  commis- 
sion cannot  be  read.  Patterson  v.  Greenland, 
37  Pa.  St.  510. 

Omission  of  name  of  commissioner  —  Au- 
thorizing party  to  submit  names  of  witnesses. 
— ■  Where  it  is  provided  that  the  commission 
may  issue  to  one  or  more  persons  to  be  named 
therein,  an  order  in  which  the  name  of  the 
commissioner  is  not  inserted,  and  which  pro- 
vides for  the  examination  of  "  such  other 
witnesses  as  the  defendant  may  submit  the 
names  and  addresses  of  to  the  plaintiff,"  is 
irregular  in  both  respects.  Wallace  v.  Blake, 
56  N.  Y.  Super.  Ct.  519,  4  N.  Y.  Suppl.  438, 
16  N.  Y.  Civ.  Proc.  384. 

In  England  the  order  need  not  name  the 
commissioner.  Nicol  v.  Alison,  11  Q.  B.  1000, 
12  Jur.  598,  17  L.  J.  Q.  B.  355,  63  E.  C.  L. 
1006. 

Sufficiency. —  An  order  for  a  commission  to 
examine  witnesses  in  a  city  within  one  of  the 
L'nited  States  and  to  return  the  same  before 
a  specified  date  is  sufficient  as  to  time  and 
place.    Bulham  v.  Mears,  6  Wkly.  Rep.  597. 

48.  Greville  v.  Stultz,  11  Q.  B.  997,  12  Jur. 
49,  17  L.  J.  Q.  B.  14,  63  E.  C.  L.  997;  Stein- 
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2.  Order  to  Take  Testimony.  Atnon<^  other  requirements  it  has  been  lield 
that  an  order  to  take  testiinony  should  properly  desii^nate  the  cause  in  which  tlie 
testimony  is  to  l>e  taken/'-'  and  specify  tlie  notice  to  be  given  to  the  adverse 
party/*  as  well  as  the  tinie  and  place  of  taking  the  deposition/''  But  wliere  the 
otiicer  by  whom  the  deposition  is  to  be  taken  is  implied,  an  order  which  is  silent 
in  that  respect  is  not  bad  for  that  reason/''^ 

X.  THE  COMMISSION/'^ 
A.  In  General.    At  common  law  the  ordinary  mode  of  procuring  depositions 
is  by  commission,  and  this  mode  of  procedure  is  usually  required  by  statute, 
especially  where  the  witness  is  beyond  the  jurisdiction.    It  follows  that  except 
whei'e  the  common-law  rule  has  been  abrogated,"'*  or  special  circumstances  exist 


kellei-  V.  Newton,  1  Scott  N.  E.  148.  See 
Simms  r.  Henderson,  11  Q.  B.  101.5,  12  Jur. 
773,  17  L.  J.  Q.  B.  209,  63  E.  G.  L.  1015. 

49.  People  v.  Ward,  4  Park.  Cr.  (N.  Y.i 
516. 

Criminal  proceeding. —  An  oi-der  to  take  the 
testimony  of  a  non-resident  complaining  wit- 
ness to  be  used  on  the  trial  of  the  accused 
which  is  entitled  as  in  a  pending  proceeding, 
when  in  fact  no  indictment  has  been  found  is 
irregular.  People  v.  Ward,  4  Park.  Cr.  (N.  Y.) 
516.  To  same  eflPect  see  People  i".  Chrystal,  8 
Barb.  (N.  Y.)  545. 

Misnomer  of  party. —  A  mistake  in  the 
christian  name  of  plaintiff  will  not  vitiate 
the  order,  if  in  fact  it  was  made  in  the  riglit 
cause.  Monteeth  v.  Caldwell,  7  Humphr. 
(Tenn.)  13. 

50.  Ellis  V.  Jaszynslcy,  5  Cal.  444. 

Time  of  notice. —  "Where  a  rule  of  court 
authorizes  a  rule  to  take  depositions  to  be 
entered  of  course,  stipulating  reasonable 
notice,  the  construction  of  the  rule  must,  so 
far  as  respects  the  necessity  of  specifying  the 
number  of  days'  notice  in  the  rule,  depend  on 
the  usage  and  practice  of  the  court.  Cun- 
ningliam  r.  Irwin,  7  Serg.  &  R.  (Pa.)  247,  10 
Am.  Dee.  458 ;  McConnell  v.  McCoy,  7  Serg. 
&  R.  (Pa.)  223. 

"  Forthwith." —  An  order  directing  service 
thereof  "  forthwith,"  and  specifying  that  the 
examination  shall  take  place  on  the  same  day 
"  at  I  o'clock,"  sufficiently  specifies  the  length 
of  notice  of  examination  to  be  given.  People 
X.  Chrystal,  8  Barb.  ( N.  Y.)  545. 

In  Oregon  the  n(.itice  to  be  given  rests  in 
tlio  (lisci-etion  of  tlie  judge.  In  re  Carter,  3 
Ore<4.  293. 

51.  (Jill  V.  Atwood,  2  Bibb  (Ky.)  400; 
Reese  /•.  Warren,  1  Browne  (Pa.)  255. 

Under  the  Colorado  statute  resjjccting  depo- 
sitions in  ci-iniinal  causes,  it  is  the  duty  of 
the  judge  to  fi.x  the  time  and  place  of  taking 
the  tostiiHony.  Ryan  v.  People,  21  Colo.  110, 
40  Pae.  775. 

In  Oregon  the  time  and  ])laee  of  taking  is 
discretionary  with  the  judge.  In  re  Carter, 
3  Oreg.  293.' 

53.  A  riil(!  to  take  depositions  is  not  bad, 
foi'  not  ex[)r('ssing  that  they  are  to  be  taken 
Ik'I'oi'o  a  jiiilgc  or  justice  of  the  peace,  as  th  it 
is  implied.  Kidh'r  v,.  Nutz,  5  Serg.  &  R, 
(Pa.)  240. 
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53.  For  form  of  commission  see  .Street  v. 
Andrews,  115  X.  C.  417,  20  S.  E.  450. 

For  forms  of  comraencemeflt  to  commission 
see  Ala.  Civ.  Code  (1886),  §  3470;  fla.  Rev. 
St.  (1892)  §  1128:  Bullitt  Civ.  Code  Kv. 
(  1895)  p.  74;  Mo.  Rev.  St.  (1889)  p.  2259; 
Street  f.  Andrews,.  115  N.  C.  419;  State  v. 
Bourne,  21  Oreg.  218.  27  Pae.  1048. 

54.  In  Iowa  wb«re  the  witness  resides 
within  the  state,  but  in  a  different  county 
from  the  place  of  the  trial,  his  deposition  may 
be  taken  either  upon  notice  or  written,  inter- 
rogatories. If  he  resides  without  the  state  a 
commission  should  issue  to  the  officer  or  com- 
missioner taking  the  same ;  if  within  the 
county  where  the  trial  is  to  take  place  no 
commission  is  necessary;  if  within  the  state, 
but  in  a  different  county,  then  the  party  may 
pursue  either  of  the  two  methods.  Fabian  /;. 
Davis,  5  Iowa  456. 

Under  the  Kentucky  statutes  testimony 
may  be  taken  de  bene  esse  without  a  dedimus. 
Hume  V.  Scott,  3  A.  K.  Marsh.  (Ky.)  260. 

The  Tennessee  act  providing  that  hereafter 
it  shall  not  be  necessary  to  procure  an  order 
of  the  court  or  to  make  any  affidavit  previous 
to  taking  a  deposition,  but  that  either  party 
litigant  in  any  of  tlie  courts  of  the  state  may 
take  depositions  on  notice  to  the  adverse 
party  in  all  cases  that  by  law  can  be  taken 
abolishes  the  commission  and  renders  it  un- 
necessary. Dossett  t".  Miller,  3  Snjeed  72 ; 
Hoover  v.  Rawlings,  1  Sneed  287. 

U.  S.  judiciary  act. —  If  a  deposition  is 
taken  in  conformity  to  section  30  of  the 
Judiciary  Act  it  will  not  be  invalidated  by  Uie 
fact  that  it  was  taken  more  than  one  hundr3d 
miles  from  the  place  of  trial  without  a  com- 
mission or  rule  oi  court.  Pettibone  r.  Der- 
ringer, 19  Fed.  Cas.  No.  11,043,  4  Wash.  215. 

In  chancery  a  commission  is  not  necessary. 
Gordon  r.  Watkins,  Sm.  &  M.  Ch.  (Miss.)  37. 

Non-resident  within  the  jurisdiction. —  A 
commission  is  not  necessary  to  take  the  dep- 
osition of  a  non-resident  witness,  who  is 
within  the  jurisdiction  of  the  court.  Porter 
'(\  Bclty.hoovor,  2  llarr.  (Del.)  484;  Ander- 
son r.  tlaston,  16  Iowa  50. 

Defective  commission. —  Where  no  commis- 
sion is  necessary,  the  fact  that  the  deposi- 
tion was  taken  undcM'  a  defective  commission 
is  immaterial.  Dossett  V.  Miller,  3  Sneed 
(Tenn.)  72. 
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wliicli  require  despatcli,^^  if  the  issue  of  a  commission  is  a  prerequisite  to  the 
right  to  take  testimony  by  deposition,  testimony  cannot  be  so  taken  without  a 
connnission.^'' 

B.  By  Whom  Issued.  Tlie  commission  is  usually  issued  by  the  clerk  of  the 
court  in  which  it  is  granted,^''  or  by  the  deputy  clerk.^^ 

C.  Time  of  Issue.  The  commission  should  issue  at  or  within  the  time  pre- 
scribed by  statute  or  the  rules  of  practice,^^  but  the  failure  to  observe  such 
requirements  may  be  disregarded  where  no  prejudice  has  resulted. °° 


55.  In  Porter  r.  Beltzlioovei-,  2  Ilarr. 
(Del.)  484,  depositions  tal-cen  without  a  com- 
mission actually  issued  were  sustained,  it 
appearing  that  the  commission  had  been  or- 
dered, and  the  commissioner  appointed  by  the 
court,  under  circumstances  requiring  des- 
patch. 

56.  Georgia. —  ilerchants'  Nat.  Bank  v. 
Vandiver,  108  Ga.  7G8,  33  S.  E.  430. 

Illinois. —  Corgan  v.  Anderson,  30  111.  9.5. 

Indiana. —  Madison,  etc.,  R.  Co.  v.  White- 
sel,  11  Ind.  55;  Boggs  v.  State,  8  Ind.  463. 

Iowa. — -Anderson  v.  Easton,  16  Iowa  .56. 

Kentucky. —  Giliy  v.  Singleton,  3  Litt.  249. 

Maryland. —  See  Stoddert  v.  ilaiming,  2 
Harr.  &  G.  147. 

Mississippi. — -  Ragan  v.  Cargill,  24  Miss. 
540 ;  Saunders  v.  Erwin,  2  How.  732. 

Texas. —  Western  Union  Tel.  Co.  v.  Haman, 

2  Tex.  Civ.  Ap-p.  100,  20  S.  W.  1133. 
Virginia. —  Unis  v.  Charlton,  12  Gratt.  484. 
United  States. —  Stein  v.  Bowman,  18  Pet. 

209,  10  L.  ed.  129;  Cortes  r.  Tannhauser,  18 
Fed.  067,  21  Blatchf.  5.52;  Bleecker  f.  Bond, 

3  Fed.  Cas.  No.  1,534,  3  Wash.  529;  Prevail 
r.  Bache,  9  Fed.  Cas.  No.  5,113,  5  Cranch 
C.  C.  463. 

In  law  courts  the  chancery  practice  of  tak- 
ing depositions  without  a  commission  is  in- 
applicable.   Ragan  v.  Cargill,  24  Miss.  540. 

Waiver. —  The  necessity  of  a  commission  is 
not  waived  by  participating  in  the  examina- 
tion.   Ragan  v.  Cargill,  24  Miss.  540. 

Taking  depositions  without  reference  to 
outstanding  commission. —  In  David  v.  Allen, 
14  Pick.  (Mass.)  313,  it  was  said  that  after 
a  commission  has  issued,  it  is  doubtful  if 
the  party  procuring  it  can  cause  depositions 
to  be  taken  without  reference  to  it. 

57.  Haviland  v.  Simons,  4  Rich.  (S.  C.) 
338. 

Clerk  ex  olScio. —  A  deposition  taken  under 
a  commission  issued  in  the  name,  and  by  the 
clerk,  of  the  district  court,  may  be  read  on  the 
trial  of  a  cause  in  a  county  court  of  which 
by  virtue  of  his  office  he  is  also  clerk.  Pala- 
mourges  r.  Clark,  9  Iowa  1. 

Election  contest— Ala.  Code  (1886),  p.  134, 
art.  1,  which  relates  to  the  contest  of  any 
office  that  may  be  filled  by  vote  of  the  people, 
and  which  provides  (section  402)  that  the 
testimony  in  such  contest  shall  be  by  deposi- 
tion, either  on  interrogatories  or  subpojna, 
and  that  the  commission  shall  be  issued  by 
the  clerk  of  the  court  in  which  the  trial  shall 
be  had,  authorizes  the  clerk  of  the  circuit 
court  to  file  interrogatories  and  to  issue  com- 
missions to  take  testimony  in  the  contest  of 
the  election  of  a  member  of  the  general  as- 


sembly. Roney  v.  Simmons,  97  Ala.  88,  11 
So.  740. 

Issue  out  of  wrong  court. —  In  Horton  t. 
Arnold,  18  Wis.  223,  an  affidavit,  rule  for 
a  commission,  and  interrogatories  were  duly 
filed  and  served  on  the  adverse  party,  but 
by  mistake  the  commission  issued  out  of  a 
court  other  than  that  in  which  the  cause  was 
pending,  and  it  was  held  that  the  commission 
being  a  nullity,  on  its  return,  a  commission 
might  issue  from  the  proper  court  on  the 
papers  so  filed  and  served. 

Presumption  of  regularity. —  A  commission 
regular  on  its  face  and  bearing  the  seal  of 
the  court  will  be  presumed  to  have  issued 
by  its  authority.  Piummer  r.  Roads,  4  Iowa 
587 ;  Smith  r.  North  America  Min.  Co.,  1 
Nev.  423.  See  In  re  Cole,  0  Fed.  Cas.  No. 
2,975,  8  Reporter  105,  7  Wkly.  Notes  Cas. 
(Pa.)  114. 

58.  Rhodes  r.  Myers,  16  La.  Ann.  398; 
Brooks  v.  Brooks,  16  S.  C.  621. 

59.  Machine  Co.  v.  Shillow,  14  Lane.  Bar 
(Pa.)  58. 

Expiration  of  life  of  order. —  Depositions 
taken  on  a  dedimus  issued  more  than  one 
term  previous  to  their  taking  when,  at  the 
last  term  before  taking,  there  was  neither  a 
continuance  of  the  old  order  or  a  new  one 
issued,  cannot  be  read.  White  v.  Edgman, 
I  Overt.  (Tenn.)   19  note. 

Where  the  adverse  party  files  cross  inter- 
rogatories and  takes  out  a  commission,  the 
party  initiating  the  proceedings  is  entitled 
to  a  commission,  although  the  time  pre- 
scribed has  not  elapsed  since  service  of  notice 
and  precept  by  him.  St.  Louis,  etc.,  R.  Co. 
r.  Skaggs,  (Tex.  Civ.  App.  1903)  74  S.  W. 
783. 

60.  Bonney  r.  Cocke,  61  Iowa  303,  16 
N.  W.  139. 

After  filing  cross  interrogatories. —  That 
within  five  days  from  the  filing  of  direct  in- 
terrogatories by  defendant  the  commission 
issued  at  the  instance  of  plaintiff,  who  filed 
cross  interrogatories,  is  not  a  ground  for 
suppressing  the  deposition  at  defendant's  re- 
quest: The  Oriental  r.  Barclay,  16  Tex.  Civ. 
App.  193,  41  S.  W.  117. 

For  the  premature  issue  of  the  commission 
a  deposition  will  not  be  quashed  where  the  ob- 
jectant  has  cross-examined  under  a  commis- 
sion subsequently  procured  by  him.  St. 
Louis,  etc.,  R.  Co.  r.  Skaggs,  (Tex.  Civ. 
App.  1903)  74  S.  W.  783. 

Opportunity  to  object. —  Where  a  commis- 
sion issued  before  plaintiff  ha,d  an  oppoi'tu- 
nity  to  strike  commissioners,  but  he  was 
given  a  reasonable  time  before  the  eommis- 
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D.  Form  and  Requisites — l.  In  General.  The  dodimus  or  commission 
should  conform  to  the  order  for  its  issue  and  should,  be  in  the  form  and  contain 
all  the  requirements  prescribed  by  statute  or  otherwise  but  mere  informalities 
or  irregularities  which  do  not  substantially  affect  or  prejudice  the  rights  of  the 
parties  may  be  disregarded.^^ 

2.  Designation  of  Cause.  While  the  commission  should  accurately  designate 
the  action  or  suit  in  which  the  testimony  is  to  be  taken,''''  where  the  action  is  or 
may  be  otherwise  identified,  and  the  error  is  not  misleading  or  prejudicial,  a  mere 
misdescription  of  it,*^  clerical  errors  in  the  initials  or  names  of  the  parties,'*'  or  as  to 
the  capacity  in  which  they  sue  or  are  sued,"*^  or  incorrect  statements  as  to  the 
court  in  which  the  litigation  is  pending,"'^  may  be  disregarded. 

3.  Designation  of  Commissioner  —  a.  In  General.  In  many  of  the  states  the 
commission  must  designate  by  name  the  commissioners  by  whom  the  testimony  is 
to  be  talcen,^^  with  such  specificness  as  will  leave  no  reasonable  doubt  of  his 
identity .^^  In  those  states,  however,  where  the  commission  may  be  directed  to 
designated  officials  authorized  to  administer  oaths,  it  is  ordinarily  sufficient  to 


sion  was  forwarded,  the  irregularity  w.is 
cured.  De  Sobry  v.  De  Laistre,  2  Harr.  &  J. 
(Md.)  191,  3  Am.  Dec.  555. 

61.  In  Mississippi  the  issue  of  a  commis- 
sion in  the  form  required  by  sta,tute  is  abso- 
lutely necessary  to  the  validity  of  the  dep- 
osition.   Eagan  v.  Cargill,  24  Miss.  540. 

The  ordinary  form  will  not  be  departed 
from  without  special  reasons.  Follett  v.  De- 
lany,  7  C.  B.  775,  62  E.  C.  L.  775. 

62.  A  deposition  may  be  read,  although  the 
commission  issued  by  the  clerk  of  the  court 
directs  it  to  be  taken  absolutely,  while  the 
order  of  the  court  authorized  it  to  be  taken 
de  bene  esse,  if  it  be  shown  that  proper  dili- 
gence has  been  used  to  enforce  the  attend- 
ance of  the  witness.  Hodges  v.  Nance,  1 
Swan   (Tenn.)  57. 

Several  witnesses. —  One  commission  may 
issue  to  take  the  testimony  of  several  wit- 
nesses. Howe  V.  Pierson,  12  Gray  (Mass.) 
26;  Fowler  v.  Merrill,  11  How.  (U.  S.)  375, 
13  L.  ed.  736. 

63.  "Above-mentioned  suit." — It  is  suffi- 
cient if  the  commission,  after  the  names  of 
the  parties  and  court  have  been  given  in  the 
caption,  direct  the  evidence  to  be  taken  in 
the  above-mentioned  suit.  Stone  v.  Stillwell, 
23  Ark.  444. 

The  omission  of  defendant's  name  may  be 
disregarded  where  objection  for  that  reason 
is  made  for  the  first  time  at  the  trial. 
Hodges  V.  Cobb,  L.  E.  2  Q.  B.  652,  8  B.  &  S. 
583,  36  L.  J.  Q.  B.  265,  16  L.  T.  Eep.  N.  S. 
792.  15  Wkly.  Eep.  1038. 

The  title  of  the  cause  may  be  abbreviated, 
as  by  stating  the  names  of  one  of  each  of 
tlie  parties  and  adding  "  and  others."  Lincoln 
V.  Wright,  4  Beav.  106,  10  L.  J.  Ch.  331. 

Where  a  firm  is  a  party  it  is  sufficient  to 
dosignaie  it  by  tlic  ])artnership  name. 
ICvaiis  V.  Norris,  1  Ala.  511. 

64.  McOiavcn  v.  Doc,  23  Miss.  100. 

65.  Jordnu  r.  Hazard,  10  Ahi.  221;  Dixon 
V.  Stoelo,  5  liayw.  (Tonn.)  28;  Keciio  r. 
Mca(h;,  3  Pot.  (U.  S.)  1,  7  L.  cd.  581  [af- 
firminq  10  Fed.  Cas.  No.  9,373,  3  Cranch 
C.  O.  .51]. 

Error  not  apparent. —  Where  defendants 
were  (Ifsigiiated  m  the  executors  of  "  Jolni 
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Turner  "  instead  of  "  John  Peterson  "  and  it 
did  not  appear  that  there  was  no  case  against 
the  executors  of  "  John  Turner "  on  the 
docket,  the  deposition  was  rejected.  Ellicott 
V.  Turner,  4  Md.  476,  in  which  it  M'as  said 
that  had  it  been  shown  that  no  ease  against 
"  John  Turner's "  executors  was  on  the 
docket,  the  words  "  John  Turner would 
have  been  treated  as  a  clerical  misprision. 

66.  Buckner  v.  Stewart,  34  Ala.  529 ;  Eeese 
V.  Beck,  24  Ala.  651;  Hobbs  v.  Godlove,  17 
Ind.  359. 

67.  Dobson  v.  Finley,  53  N.  C.  495;  Arm- 
strong     Dalton,  15  N.  C.  568. 

68.  Alabama. —  Guice  v.  Parker,  46  Ala. 
616;  Worshaw  v.  Goar,  4  Port.  441. 

Mississippi. —  Hemphill  v.  McBride,  12  Sm. 
&  M.  620;  Rupert  v.  Grant,  6  Sm.  &  M.  433. 

Vew  York. —  Hemenway  v.  Kneedson,  73 
Hun  227,  25  N.  Y.  Suppl.  1018. 

Virginia. —  Marshall  v.  Frisbie,  1  Munf. 
247. 

Wisconsin. —  Svdnor  v.  Palmer,  29  Wis. 
226. 

United  States. — Vanstophorst  v.  Maryland, 
2  Dall.  401.  1  L.  ed.  433;  Walsh  v.  Walsh, 
29  Fed.  Cas.  No.  17,117,  3  Cranch  C.  C.  651. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  56. 

Immaterial  addition  of  title. —  Where  the 
commissioner  is  named  and  his  official  title, 
notary  public,  added,  if  it  is  evident  that  it 
was  the  intention  to  appoint  a  special  com- 
missioner, the  words  "  notary  public  "  may 
be  treated  merely  as  words  of  description. 
Michael  v.  Matheis,  77  Mo.  App.  556. 

Proof  of  omission  to  name  commissioner. — 
It  is  competent  for  plaintiff  in  a  suit  to 
prove  by  the  deputy  clerk  that  a  commission 
to  take  a  deposition  for  defendant  issued  in 
blank  as  to  the  name  of  the  commissioner. 
Hemphill  i\  McBride,  12  Sm.  &  M.  (Miss.) 
620. 

69.  The  abbreviation  of  the  given  name  or 
names  of  the  commissioner  is  not  objection- 
able. Fcagin  v.  Beasley,  23  Ga.  17 ;  Brown 
V.  Ellis,  103  Fed.  834.  Contra,  Frierson  r. 
Irwin,  4  La.  Ann.  277. 

Misnomer. —  Where  the  notice  named  the 
commissioner  as  "  Corey,"  but  the  clerk  ad- 
dressed the  commission  to  "  Carey,"  it  was 
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issue  the  commission  to  such  persons  by  their  official  title,™  or  to  them  by  name, 
adding  their  title,'^'  or  by  name  only,"'^  designating  the  state  and  county  in  which 
they  reside  or  are  authorized  to  act.''^ 

b.  Alternative  Designation.  Althougli  it  has  been  held  that  a  commission 
may  be  directed  to  persons  named  in  the  alternative,'''*  it  has  also  been  held 
improper  to  address  the  writ  to  several  officers  in  the  alternative  ;  ''^  and  that  if 
addressed  to  a  person  by  name  or  to  any  officer  it  will  be  good  as  to  the  person 
named  onlyj'' 

e.  Substitution  of  Commissioner.  A  commissioner  otlier  than  the  one  named 
in  the  commission  may  be  substituted  by  the  officer  issuing  the  commission  by 
consent  of  the  parties."  But  a  party  cannot  strike  out  the  name  of  the  commis- 
sioner to  insert  another ;  "'^  and  where  a  commission  has  issued  with  one  name  the 


held  that  as  the  adverse  party  was  not  mis- 
led the  misnomer  was  immaterial  ( Bibb  v. 
Allen,  149  U.  S.  481,  13  S.  Ct.  950,  37  L.  ed. 
819),  but  where  the  commission  was  ad- 
dressed to  "  Barnham "  and  the  real  name 
of  the  commissioner  was  "  Barham  the 
commission  was  held  to  have  been  improp- 
erly execiited  (Kirk  v.  Suttle,  6  Ala.  679). 

70.  Colorado. —  See  Ai-gentine  Falls  Silver 
Min.  Co.  V.  Molson,  12  Colo.  405,  21  Pac. 
190. 

Indiana. — Dumont  v.  McCraeken,  6  Blackf. 
356;  Earl  v.  Hurd,  5  Blackf.  248. 

Iowa.- — Oilman  i\  Sheets,  78  Iowa  499,  43 
N.  W.  299;  Levally  v.  Harmon,  20  Iowa 
533. 

Kentucky. —  Turner  v.  Patterson,  5  Dana 
292;  Mobley  v.  Hamit,  1  A.  K.  Marsh.  590. 

Massachusetts. —  Tucker  v.  Utley,  168 
Mass.  415,  47  N.  E.  198. 

See  16  Cent.  Dig.  tit.  "  Depositions."  §  56. 

In  Illinois  under  the  statute  providing  that 
the  commission  may  be  "  directed  to  any 
competent  or  disinterested  person  as  com- 
missioner, or  to  any  judge,"  etc.,  no  individ- 
ual need  be  expressly  named  as  commissioner. 
Brackett'r.  Nikirk,  20  111.  App.  625. 

In  Indiana  a  dedimus  in  a  pending  suit  to 
take  depositions  out  of  the  state  must  be  di- 
rected to  a  justice  of  the  peace;  but  a  person 
only  expecting  to  become  a  party  to  a  suit 
may  have  a  dedimus,  by  the  statute,  di- 
rected to  any  officer  of  another  state  who 
is  there  authorized  to  take  depositions. 
Hobbs  V.  Godlove,  17  Ind.  359;  Dumont  v. 
McCraeken,  6  Blackf.  355. 

In  Louisiana  a  commission  to  take  testi- 
mony within  the  state  may  be  directed  gen- 
erally to  any  judge  or  justice  of  the  peace 
in  a  particular  parish.  Dwight  v.  Splane, 
>1  Eob.  487.  Where  a  deposition  is  actually 
taken  before  an  officer  of  another  state,  as 
intended,  the  fact  that  the  dedimus  was  er- 
roneously addressed  "  to  any  judge  or  jus- 
tice of  the  peace  "  of  the  state  in  which  the 
dedimus  issued  is  immaterial.  Morris  v. 
White,  28  La.  Ann.  855. 

A  commission  addressed  to  any  notary 
public  in  a  designated  county  in  another 
state  is  sufficient.  Slieriff  v.  Hull,  37  Iowa 
174. 

71.  Brown  v.  LuehrSj  79  111.  575;  Levally 
V.  Harmon,  20  Iowa  5'33.  See  Argentine 
Falls  Silver  Min.  Co.  v.  Molson,  12  Colo.  405, 


21  Pac.  190,  where  the  return  failed  to  show 
the  official  character  of  the  person  who  took 
the  testimony  and  the  deposition  was  re- 
jected. 

72.  Damhmann  v.  White,  48  Cal.  439; 
Dunn  V.  Blunt,  4  Mart.  (La.)  677. 

73.  Levally  v.  Harmon/ 20  Iowa  533. 
Sufficiency. —  A   commission   addressed  to 

"  any  notary  public  within  and  for  Dauphin 
Co.,  Pa.,"  sufficiently  designates  the  county 
and  state  in  which  he  is  authorized  to  act. 
Oilman  v.  Sheets,  78  Iowa  499,  43  N.  W. 
299.  Where  a  commission  issues  to  a  no- 
tary public,  if  within  the  United  States  or 
Canada,  it  is  sufficient  to  name  the  county 
of  his  residence;  but  if  the  deposition  is  to 
be  taken  in  some  foreign  country,  the  city 
or  town  of  his  residence  must  be  stated. 
Lyon  V.  Barrows,  13  Iowa  428.  A  dedimus 
issued  in  Missouri  and  directed  "  to  any 
judge  ...  of  the  city  of  New  Orleans "  is 
of  no  validity,  since  the  court  will  not  take 
judicial  notice  that  New  Orleans  is  a  munici- 
pal division  of  any  of  the  United  States. 
Tlie  statute  providing  that  depositions  may 
be  taken  before  any  judge,  etc.,  in  any  of 
the  United  States  or  territories.  Ober  v. 
Pratte,  1  Mo.  80. 

74.  Martin  v.  King,  3  How.  (Miss.)  125. 
Two  commissioners  named  in  order. —  A 

deposition  taken  in  another  state,  under  a 
commission  directed  to  both  or  either  com- 
missioners, where  a  rule  had  been  entered 
naming  two  commissioners,  is  admissible. 
Berghaus  v.  Alter,  9  Watts  (Pa.)  386. 

75.  Levally  v.  Harmon,  20  Iowa  633. 

76.  A  commission  to  take  depositions  is- 
sued to  A  B,  "  or  any  justice  of  the  peace 
of  Lauderdale  county,"  is  good  as  an  au- 
thority to  A  B,  but  not  to  any  one  else,  al- 
though a  justice  of  the  peace  in  that  county. 
Campbell  v.  Woodcock,  2  Ala.  41. 

77.  Hall  V.  Barton,  25  Barb.  (N.  Y.)  274. 
Where  the  justice  inserted  the  name  of  the 

substitute  in  the  commission,  his  omission  to 
do  so  in  the  heading  to  the  interrogatories, 
wlicre  the  name  of  the  original  commissioner 
appeared,  was  held  not  to  vitiate  the  com- 
mission. Hall  0.  Barton,  25  Barb.  (N.  Y.) 
274. 

7S.  If  a  commission  be  filled  up  by  the 
clerk  and  master,  the  party  may  not  strike 
out  the  name  of  the  commissioner  to  insert 
amother.    Dawson  v.  Speight,  1  N.  C.  144. 
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unautliorized  insertion  by  the  party  who  procured  it  of  two  other  names  will 
vitiate  it.™ 

d.  Filling  Blanks.  A  commission  to  take  testimony  without  the  state  may 
issue  in  blank  as  to  the  name  of  tiie  commissioner,  wliich  may  l;e  inserted  after- 
ward,^ or  by  tlie  commissioner  at  the  time  of  taking  the  testimony  and  it  ha« 
been  held  that  the  failure  of  a  commissioner  to  insert  his  name  in  a  Ijlank  com- 
mission will  not  vitiate  it,  if  the  return  sliows  wlio  the  commissioner  was,*^^  and 
that  tlie  deposition  was  taken  before  tlie  proper  person.**'^ 

4.  Designation  of  Witnesses  —  a.  Necessity.  It  is  the  general  rule  that  the  wit- 
nesses who  are  to  be  examined  must  be  named  in  the  commission,  or  in  some 
other  manner  sufficiently  identilied.^^  Under  special  circumstances,  however,  the 
party  may  be  allowed  to  take  the  depositions  of  such  witnesses  as  lie  may  pro- 
duce before  the  commissioner  without  naming  them,  for  the  purpose  of  proving 
a  distinct  fact.^^ 


79.  Hemphill  v.  McBride,  12  Sm.  &  M. 
(Miss.)  620. 

80.  Hall  c.  Lay,  2  Ala.  529;  Carlyle  v. 
Plumer,  11  Wis.  96.  Contra,  Vanstophorst 
r.  Maryland,  2  Dall.  (U.  S.)  40'1.  1  L.  ed. 
433.  Blanks  in  a  printed  commission  may 
be  filled  up  by  a  party's  attorney,  where  it 
is  signed  by  the  clerk  and  sealed  with  his 
official  seal.  Dwight  r.  Splane,  11  Rob.  (La. ) 
487. 

81.  McCandlass  v.  Polk,  10  Humphr. 
(Tenn. )  617.  And  see  Oliver  v.  State  Bank, 
11  Humphr .  (Tenn.)  74. 

Contra. —  A  commission  to  take  the  ansAver 
of  a  non-resident  defendant  to  a  bill  in  chan- 
cery, for  discovery,  issued  by  the  register 
in  blank  as  to  the  name  of  the  commissioner, 
is  invalid:  and  the  request  of  the  register  to 
the  person  receiving  it  to  insert  his  name  as 
commissioner  does  not  legalize  the  act. 
Guice  V.  Parker,  46  Ala.  616. 

82.  Page  v.  Dodson  Printers'  Supply  Co., 
106  Ga.  77,  31  S.  E.  S04;  Jordan  v.  Rivers, 
20  Ga.  108. 

Contra. — A  commission  issued  and  returned 
with  the  deposition  in  blank  is  a  nullitv. 
Oliver  r.  State  Bank,  11  Humphr.  (Tenn.) 
74. 

83.  Waters  v.  Brown,  3  A.  K.  Marsh. 
(Ky.)  557. 

84.  Strayer  v.  Wilson,  54  Iowa  565,  7 
N.  W.  7 ;  Pilmer  r.  Des  Moines  Branch  State 
Bank.  16  Iowa  321  ;  Bonella  r.  Maduel,  26 
La.  Ann.  112;  Flower  r.  Downs,  12  Rob. 
(La.)  101:  Lazarus  r.  Schroder.  49  N.  Y. 
App.  Div.  393,  63  N.  Y.  Suppl.  359;  Predi- 
gested  Food  Co.  r.  Scott,  28  N.  Y.  App.  Div. 
59,  50  N.  Y.  Suppl.  896;  Darlinar  v.  Klock, 
74  Him  (N.  Y.)  248,  2.6  N.  Y.  Suppl.  4-15; 
Hemcnway  r.  Knudson,  73  Hun  (N.  Y.)  227, 
2'5  N.  Y.'  Suppl.  1018;  Wright  v.  Jcssup,  3 
Ducr   (N.  Y.)  642. 

An  open  commission  authorizing  the  ex- 
amination of  any  witness  that  may  bo  ])ro- 
ducod  by  either  party,  but  which  does  not 
name  or  describe  the  witnesses  or  limit  them 
to  persons  residing  within  the  state  is  erro- 
neous. Darling  r.  Klock,  74  Htm  (N.  Y. ) 
248,  2'l  N.  Y.  Suppl.  445. 

Following  terms  of  order. — Where  an  oider 
was  made  for  a  coniiniHsion  to  examine  a  wit- 
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ness  named  "  and  others "  the  commission 
cannot  issue  to  examine  such  witness  only, 
without  amending  the  order.  Smith  r.  Bab- 
cock,  9  Ont.  Pr.  175. 

One  commission  may  be  sued  out  to  take 
the  depositions  of  several  witnesses.  Howe 
t.  Pierson,  12  Gray  (Mass.)  2«. 

Foreign  witnesses. — In  Pennsylvania  it  has 
never  been  the  practice  to  require  parties 
issuing  a  commission  to  examine  foreign 
witnesses  to  name  them,  although  the  court 
has  a  discretion  to  compel  them  to  do  so. 
Lowry's  Estate,  4  Pa.  Dist.  690.  17  Pa.  Co. 
Ct.  131;  Cot  Co.  V.  Sternberger,  12  Wkly. 
Notes  Cas.  290;  Huber  v.  Huber,  17  Phila. 
322. 

Members  of  partnership. —  "\^niere  it  is  de- 
sired to  examine  the  members  of  a  copartner- 
ship, it  is  not  enough  to  state  the  firm-name. 
The  names  of  its  members  must  be  given. 
Lazarus  v.  Schroder,  49  N.  Y.  App.  Div.  393, 
63  N.  Y.  Suppl.  359. 

Witnesses  named  by  one  party. —  Where  by 
statute  the  commission  must  authorize  the 
commissioner  to  take  the  deposition  of  such 
persons  as  shall  be  named  by  "  either  party," 
a  commission  authorizing  him  to  take  the 
depositions  of  such  persons  as  shall  be  named 
"  by  the  plaintiff "  will  be  quashed.  Mc- 
Lean r.  Thorp,  4  Mo.  256. 

85.  McMahon  v.  Allen,  18  Abb.  Pr.  (N.  Y.) 
292. 

As  to  open  commission  see  infra,  XI. 

Inability  to  ascertain  names. —  "S"\Tiere  the 
applicant  shows  that  the  facts  which  he 
wishes  to  establish  can  only  be  proved  by 
persons  in  the  employ  of  his  adversary  whose 
names  are  luiknown  to  him,  the  court  will 
either  permit  the  commission  to  issue  gen- 
erally without  the  names  of  the  witnesses  or 
grant  a  stay  of  ])roceedings  until  their  names 
can  be  ascertained.  Shaffer  v.  Wilcox,  2  Hall 
(N.  Y.)  502.  On  proof  that  the  names  of 
M'itnesses  or  the  imi)ort;mcc  of  their  evidence 
was  not  discovered  until  the  connnLssion  was 
put  in  execution  abroad,  their  testimony  may 
be  taken.  The  Infanta,  13  Fed.  Cas.  No. 
7,030,  Abb.  Adm.  2(!3. 

"  Members  of  the  bar." —  If  no  objection  is 
made  before  Ihe  commission  issues,  a  direc- 
tion to  take  the  deposition  of  a  person  named 
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b.  Suffleieney.  The  misnomer  or  misdescription  of  a  witness  i)y  tlie  omission 
of  a  second  initial  letter  or  name  or  a  variation  which  does  not  change  the  sound 
of  the  name  or  the  like,  is  immaterial ;  but  the  deposition  of  a  person  whose 
name  is  clearly  dissimilar  from  the  name  designated  in  the  dedimus  or  commis- 
sion must  be  rejected,  although  he  is  the  person  whose  testimony  is  intended.**' 

e.  Additional  Witnesses.    Wlien  necessary  to  prevent  a  failure  of  justice  the 
commission  may  be  modilied  by  inserting  the  name  of  an  additional  witness ; 
but  a  new  name  will  not  be  inserted  on  the  death  of  a  witness  named  —  a  new 
connnission  should  issue. 

5.  Time  and  Place  of  Execution.  Ordinarily  the  time  and  place  of  executing 
the  connnission  shonkl  be  inserted  therein  but  a  connnission  to  be  executed  in 
another  state  need  not  designate  the  particular  place  of  execution.''^ 

6.  Instructions  TO  Commissioners  °-  —  a.  In  General.  The  commissioners  should 
be  instructed  generally  as  to  the  mode  of  executing  the  connnission,^^  and  may  be 


and  other  "  members  of  the  bar  "  at  a  desig- 
nated phxce  will  authorize  the  commission  to 
take  the  depositions  of  such  other  members. 
Eichardson  v.  Forepaugh,  7  Gray  (Mass.) 
54U. 

The  general  rule  is  never  departed  from, 

unless  under  very  special  circumstances,  and 
never  when  by  reasonable  diligence  the  names 
mij^ht  have  been  ascertained.  Wright  V. 
Jes^-^up,  3  Duer  (N.  Y. )  042. 

86.  AlalxDun. —  McCutchen  r.  Loggins,  100 
Ala.  457,  19  So.  810. 

Colorado. —  Man  v.  Wetzel.  .3  Colo.  2. 
loira. —  Straver  r.  Wilson,  54  Iowa  565,  7 
N.  W.  7. 

jUassachusetts. — -Smith  v.  Castles,  1  Gray 
108. 

Michigan. —  Ellis  r.  Spaulding,  39  Mich. 
36G. 

Tennessee. —  Brooks  V.  McKean,  Cooke  162. 

Texas. —  International,  etc.,  R.  Co.  v.  Kin- 
dred, 57  Tex.  491;  Atkinson  r.  Wilson.  31 
Tex.  643;  Galveston,  etc..  R.  Co.  i:  Daniels, 
1  Tex.  Civ.  App.  695,  20  S.  W.  955. 

See  16  Cent.  Dig.  tit.  '•'  Depositions,"  §  57. 

87.  Califoruia. —  Smith  r.  Westerfield,  88 
Cal.  374,  26  Pac.  206. 

Illinois. —  Scholes  v.  Ackerland,  13  111.  650. 
Iowa. —  Strayer  v.  Wilson,  54  Iowa  565,  7 
N.  W.  7. 

Mississijipi. —  Henderson  v.  Cargill,  31 
Mis^.  367. 

yew  York. —  Brown  v.  Southworth,  9  Paige 
Sol. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  57. 

88.  See  The  Infanta,  13  Fed.  Cas.  No.  7,030, 
Abb.  Adm.  263,  where  new  witnesses,  the 
importance  of  whose  testimony  had  been  dis- 
covered since  the  execution  of  the  commis- 
sion liad  begun,  were  permitted  to  be  exam- 
ined. 

Omission  of  name  of  party. —  "Wliere,  on 
application  by  a  non-resident  plaintiff  for 
commission  to  examine  non-resident  witnesses, 
the  opposing  affidavit  avers  that  plaintiff  has 
purposely  omitted  his  name  as  a  witness  to 
embarrass  defendant  in  obtaining  certain  evi- 
dence in  his  possession,  the  order  granting 
the  commission  will  be  modified  by  requiring 
plaintiff's  name  to  be  inserted,  imless  he 
stipulates  to  be  present  at  the  trial  for  ex- 


amination. Merino  r.  Munoz,  63  N.  Y.  App. 
Div.  613,  71  N.  Y.  Suppl.  321. 

89.  MeVickar  r.  Woolcot,  3  Cai.   (N.  Y.) 
321,  Col.  &  C.  Cas.  (N.  Y.)  501. 

90.  See  Simms  v.  Henderson,  11  Q.  B.  1015, 
12  Jur.  773,  17  L.  J.  Q.  B.  209,  63  E.  C.  L 
1015;  Steinkeeler  v.  Newton,  1  Scott  N.  R. 
148. 

The  omission  is  a  mere  irregularity.  How- 
kins  L\  Baldwin,  10  Q.  B.  375,  15  Jur.  749,- 
2  L.  M.  &  P.  250,  20  L.  J.  Q.  B.  198,  71 
E.  C.  L.  375. 

"  To-morrow." —  There  is  no  error  in  the 
commissioner  being  directed  by  the  commis- 
sion to  take  the  deposition  on  "  to-morrow," 
the  commission  bearing  a  specific  date.  Wolfe 
V.  Parham,  18  Ala.  441. 

91.  In  Missouri  a  commission  to  take  tes- 
timony without  the  state  may  be  addressed 
to  any  judge,  notary  public,  justice  of  the 
peace,  or  other  judicial  officer  within  the 
state,  without  designating  the  place  therein 
where  the  deposition  is  to  be  taken.  Borders 
V.  Barber,  81  Mo.  630. 

Failure  to  specify  county. —  A  deposition 
taken  without  the  state  is  not  objectionable 
because  the  dedimus  failed  to  designate  the 
county  in  which  it  was  to  be  taken.  Turner 
V.  Patterson,  5  Dana  (Ky.)  292. 

92.  For  forms  of  directions  to  commis- 
sioner see  Ala.  Civ.  Code  (1886),  §  3470; 
Union  Square  Bank  v.  Reichmann,  9  N.  Y. 
App.  Div.  596,  41  N.  Y.  Suppl.  602;  Hall  v. 
Barton,  25  Barb.  (N.  Y.)  274;  Nelson  v. 
U.  S.,  17  Fed.  Cas.  No.  10,116,  Pet.  C.  C.  235. 

93.  See  cases  cited  infra,  this  note. 
Failure  to  annex  statutory  provisions. — 

The  omission  to  annex  to  the  commission  as 
prescribed  by  statute  a  copy  of  the  provisions 
as  to  its  execution  is  immaterial,  where  the 
commission  has  been  properlv  executed.  Hall 
r.  Barton,  25  Barb.  (N.  Y.)  274;  Williams  f. 
Eldridge,  1  Hill  (N.  Y.)  249. 

As  to  additional  interrogatories.— In  grant- 
ing a  foreign  commission  it  is  proper  to  di- 
rect the  commissioner  not  to  admit  any  ad- 
ditional interrogatories.  Cunningham  v. 
Otis,  6  Fed.  Cas.  No.  3,485,  1  Gall.  106. 

Indorsement  on  interrogatories. —  It  is  im- 
material tliat  the  directions  for  executing 
the  commission  are  indorsed  on  the  inter- 
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instrnctcd  Bpecially  when  sncli  inHtruction  is  iiocefsBary  as  to  wlio  may  appear 
before  tliein.'-'' 

b.  Notice  to  Adverse  Party.  Tlie  cominisHion  sliould  contain  a  direction  tliat 
notice  1je  given  to  the  adverse  party  of  tlie  time  and  jdace  of  taking  tJje  deposition.*' 

e.  As  to  Return.  The  commission  must  contain  a  direction  for  its  return  to 
tlie  proper  court  or  officer,"  tlie  mode  or  manner  tliereof,'"^  and  usually  the  time 
at  or  within  wliich  tlie  return  shall  he  made."'-" 

7.  Signature.  The  commission  should  be  signed  or  authenticated  by  the  clerk 
of  the  court,^  altliough  the  signature  of  the  judge  will  be  sufficient,  where  the 
commission  is  issued  by  authority  of  the  court.^ 

8.  Date.  The  commission  should  bear  date  as  of  its  issue,  but  it  will  not  be 
invalidated  by  an  erroneous  date  if  it  properly  issued  in  fact." 


rogatories  and  not  on  the  commission.  Huril 
V.  Pendrigh,  2  Hill  (N.  Y.)  502. 

Instructions  in  English  are  sufficient,  al- 
though the  commissioner  may  be  a  foreigner. 
Darling  f.  Darling,  8  Ont.  Pr.  391. 

Omission  of  clerk  to  sign. —  A  deposition 
will  not  be  suppressed  where  the  commis- 
sion appears  to  have  been  properly  executed, 
although  the  form  of  instructions  to  the  com- 
missioner, annexed  to  the  commission,  was 
not  signed  by  the  clerk  or  defendant's  coun- 
sel, as  required  by  a  rule  of  court.  U.  S.  v. 
Pings,  4  Fed.  714. 

94.  Where  a  commission  is  granted  to  take 
evidence  in  a  foreign  country,  the  court  may 
direct  the  commissioner  not  to  allow  either 
party  or  his  counsel  to  appear  before  him. 
Cunningham  v.  Otis,  6  Fed.  Cas.  No.  3,485, 
1  Gall.  166. 

95.  Ferguson  v.  Morrill,  Brayt.  (Vt.)  40. 
If  sufficient  notice  was  actually  given,  the 

omission  of  a  direction  as  to  notice  may  be 
disregarded.  Parker  v.  Haggerty,  1  Ala.  632; 
Brahan  v.  De  Brell,  1  Stew.  (Ala.)  14. 

96.  Smith  V.  Randall,  3  Hill  (N.  Y.) 
495. 

Who  may  direct. —  A  statute  authorizing 
the  judges  of  the  court  to  prescribe  a  return 
of  the  commission  empowers  the  presiding 
judge,  who  has  the  power  of  a  judge  in  va- 
cation, to  direct  the  return.  Homer  v.  Mar- 
tin, 6  Cow.  (N.  Y.)  156. 

Place  of  direction. —  An  explicit  direction 
as  to  its  return  contained  in  the  body  of  the 
commission  is  a  sufficient  compliance  with  a, 
statute  requiring  such  a  direction  on  the 
commission.  Hall  v.  Barton,  25  Barb.  {N.  Y.) 
274. 

Amendment. —  The  omission  of  the  judge 
to  sign  the  instructions  for  the  return  may 
be  remedied  by  amendment  when  the  deposi- 
tion is  offered.  Leetch  v.  Atlantic  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  518. 

97.  To  clerk. —  Where  it  does  not  appear 
that  the  place  of  trial  was  changed  merely 
for  Ihe  convenience  of  witnesses,  it  is  proper 
to  direct  tlie  return  to  be  made  to  the  clerk 
of  the  county  originally  named  in  the  com- 
I)]aiiit  as  the  place  of  iiinl,  iiislcaii  <if  lo  Ihe 
clerk  of  the  coniily  ;i  I  I  i'i-\va  rd  sclcclcil.  Whit- 
ney     Wyncoop,  4  Alib.  Pr.  (N.  Y.)  370. 

98.  Mason,  ele.,  Oi-gan  Co.  v.  Pugslc^y,  19 
Jlun  (.NJ.  Y.)  282;  Smith  v.  Kandall,  3  Hill 
(N.  Y.)  495. 
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Where  the  return  is  to  be  made  by  mail,  it 

is  indispensable  that  the  direction  to  so  re- 
turn it  should  be  indorsed  on  the  commission 
and  signed  by  the  officer  who  settles  the  in- 
terrogatories. Crawford  v.  Loper,  25  Barb. 
(N.  Y.)  449. 

99.  A  statute  requiring  process  to  be  re- 
turnable to  the  term  next  ensuing  its  teste, 
does  not  apply  to  commissions  to  take  depo- 
sitions, which  may  be  made  returnable  to 
anv  subsequent  term.  Duncan  v.  Hill,  19 
^"C.  291. 

Improper  return-day. —  A  deposition  will 
not  be  rejected  because  the  clerk  made  the 
commission  returnable  at  a  day  when  the 
court  was  not  sitting.  Scott  v.  Baber,  13 
Ala.  182. 

Failure  to  fix  return-day. —  A  commission 
is  not  rendered  void  by  the  neglect  of  the 
court  to  fix  a  return-day.  Follain  f.  Lefevre, 
3  Rob.  (La.)  13. 

1.  Steptoe  f.  Read,  19  Graft.  (Va.)  1. 
Sufficiency. —  A  signature  "  F.  U.  T.,  elk. 

by  T.  R.  T.,  D.  C."  is  a  sufficient  teste  by 
the  deputy  clerk.  Miller  v.  George,  30  S.  C. 
526,  9  S.  "E.  059. 

Where,  through  inadvertence,  the  clerk 
omits  to  subscribe  the  commission,  if  the 
paper  bears  on  its  face  the  usual  attestation 
clause  denoting  its  official  character  and  final- 
ity, .and  is  in  the  handwriting  of  the  clerk, 
the  omission  will  not  invalidate  the  commis- 
sion.   Steptoe  v.  Read,  19  Graft.  (Va.)  1. 

Amendment. —  A  commission  to  take  inter- 
rogatories is  not  invalidated  by  the  fact  that 
another  than  the  clerk's  name  appears  in  the 
attesting  clause,  but  the  court  may  permit  it 
to  be  amended  by  erasure,  and  by  inserting 
the  clerk's  name.  Linskie  v.  Kerr,  (Tex. 
Civ.  App.  1896)  34  S.  W.  705. 

2.  Goodyear  v.  Vosburgh,  41  How.  Pr. 
(N.  Y.  )  421. 

3.  Date  prior  to  suit. —  A  dedimus  is  not 
vitiated  because  bearing  a  date  jirior  to  the 
institution  of  the  suit,  where  it  is  apparent 
from  the  clerk's  books  and  from  other  testi- 
mony that  the  date  is  erroneous.  Curie  v. 
Beers,  3  J.  J.  Marsh.  (Ky.)  170. 

Date  subsequent  to  day  of  application. — 
On  objecdoii  iliat  tlie  coiiunissioii  was  daii-il 
as  of  a  day  subsequent  to  the  day  on  wliich 
llii^  notice  stated  ihe  ap])lieation  would  bo 
made  comes  too  late  on  tlie  trial.  T'oster  r. 
Ilemlcrsoii,  29  Greg.  210,  45  Pac.  899. 
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9.  Seal.  Except  wliere  dispensed  with  by  statute  *  or  waived  by  the  parties,^ 
the  dedimus  or  conunission  can  only  issue  under  the  seal  of  the  court.'' 

10.  Attaching  Exhibits.  The  weiglit  of  autlioritj  is  to  the  effect  that  in 
actions  on  a  proniissoi-y  note  or  draft  where  plaintiff  has  procured  a  commission 
to  be  issued,  he  cannot  be  compelled  to  annex  thereto  the  instrument  sued  on, 
especially  where  its  production  for  inspection  or  for  any  other  purpose  can  be 
had  in  other  modes.''  But  where  the  identity  of  an  instrument  sued  on  or  its 
genuineness  is  involved  it  should  be  attached  to  the  commission  or  interrogatories 
for  submission  to  the  witness.^ 

XI.  OPEN  COMMISSION. 

A.  In  General.  An  open  commission  should  never  be  granted  without  the 
strongest  proof  of  its  necessity  and  unless  it  satisfactorily  appear  that  the  interests 
of  justice  require  it,  and  further  that  an  ordinary  commission  with  interrogatories 
will  be  inadequate  and  will  not  protect  the  rights  of  the  parties.® 


4.  A  provision  tliat  the  clerk  of  a  desig- 
nated court  shall  not  aflix  its  seal  to  process 
issued  to  the  county  dispenses  with  a  seal  to 
a  commission  to  take  a  deposition  within  the 
county.  MeArter  v.  Rhea,  122  N.  C.  614,  30 
S.  E.  "128. 

5.  Sealing  is  waived  by  a  stipulation  "  that 
the  annexed  commission  do  issue."  Churchill 
V.  Carter.  15  Hun  (N.  Y.)  385. 

6.  Ford  r.  Williams,  24  N.  Y.  359;  Mason, 
etc..  Organ  Co.  v.  Pugslev,  19  Hun  (N.  Y.) 
282;  Tracy?;.  Suydam,  30"Barb.  (N.  Y.)  110; 
Whitney  Wyneoop,  4  Abb.  Pr.  (N.  Y.) 
370;  Se'horn  r.  Williams,  51  N.  C.  575;  Free- 
man t'.  Lewis,  27  N.  C.  91;  Loy  v.  Kennedy, 
1  Watts  &  S.  (Pa.)  396. 

Certified  copy  under  seal. —  Where  a  com- 
mission by  a  register  of  wills  of  Pennsylvania 
to  take  testimony  issues  without  the  official 
seal,  and  the  testimony  is  taken  and  re- 
turned to  the  register,  a  certified  copy  of  it 
rmder  seal  given  by  the  register  is  sufficient 
to  admit  the  will  in  evidence  in  an  action 
of  ejectment  respecting  land  devised  by  the 
will.  Loy  i\  Kennedy,  1  Watts  &  S.  (Pa.) 
396. 

Proof  of  authenticity. —  A  commission  is- 
siied  in  another  state  is  sufficiently  authenti- 
cated by  the  seal  of  a  county  in  that  state, 
without  further  proof  of  its  genuineness. 
Mencke  r.  Strause,  17  Phila.  (Pa.)  104. 

The  judge  of  a  county  court  acting  as  his 
own  clerk  cannot  issue  a  commission  without 
a  seal,  where  by  statute  it  must  be  issued 
bv  the  clerk  under  the  seal  of  the  court. 
Blakeslee  x.  Dye,  1  Colo.  App.  118,  27  Pac. 
881. 

The  omission  of  the  clerk  to  affix  the  seal 

of  the  court  is  a  mere  irregularity  which  is 
not  fatal  to  the  deposition.  The  Oriental  r. 
Barclay,  16  Tex.  Civ.  App.  193,  41  S.  W.  117. 

Sealing  after  execution  of  commissions. — 
The  clerk  may  be  permitted  to  affix  his  seal 
after  the  depositions  have  been  taken.  The 
Oriental  r.  Barclay,  16  Tex.  Civ.  App.  193, 
41  S.  W.  117. 

7.  Alabama. —  Mobley  v.  Leophart,  47  Ala. 
257. 

Kansas. —  Stevens  v.  Blake,  5  Kan.  App. 
124,  48  Pac.  888. 


Louisiana. —  Forbes  v.  Fahrmer,  15  La. 
Ann.  319. 

New  York. —  Butler  v.  Lee,  32  Barb.  75. 
Pennsylvania. —  Kohn  v.  Teller,  2  Wkly. 
Notes  Cas.  487. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  64. 

8.  In  an  action  on  a  note  claimed  to  be 
a  forgery,  the  original  and  not  a  copy  should 
be  attached  to  the  interrogatories.  Weidner 
V.  Conner,  9  Pa.  St.  78. 

Attaching  will. —  The  Illinois  statute  which 
provides  for  the  taking  of  the  depositions 
of  attesting  witnesses  to  a  will  on  dedimus 
issued,  with  the  will  attached,  being  ap- 
plicable to  probate  courts,  does  not  limit  cir- 
cuit courts  to  that  mode,  after  appeal ;  and 
a  deposition  may  be  taken  as  in  other  cases, 
without  the  will  attached,  the  will  being  prop- 
erly identified  and  submitted  to  the  witness 
by  the  proper  custodian.  In  re  Noble,  124 
111.  266,  15  N.  E.  850. 

Interrogatories  referring  to  an  account 
should  liave  the  same  attached  so  that  it 
may  be  identified.  Shockley  v.  Morgan,  103 
Ga.  156,  29  S.  E.  694. 

9.  Stewart  v.  Russell,  66  N.  Y.  App.  Div. 
542,  73  N.  Y.  Suppl.  249;  Predigested  Food 
Co.  V.  Scott,  28  N.  Y.  App.  Div.  59,  50  N.  Y. 
Suppl.  896;  Darling  v.  Klock,  74  Hun  (N.  Y.) 
248,  26  N.  Y.  Suppl.  445;  Burnell  v.  Coles, 
23  Misc.  (N.  Y.)  615,  52  N.  Y.  Suppl.  615; 
Lentilhon  v.  Bacon,  20  N.  Y.  Suppl.  488; 
Kaempfer  r.  Gorman,  17  N.  Y.  Suppl.  857, 
22  N.  Y.  Civ.  Proe.  34;  Parker  v.  Lithgoe, 
36  N.  Y.  St.  981 ;  Heney  v.  Mead,  4  Month. 
L.  Bui.  (N.  Y.)  10. 

Consideration  for  adverse  party. —  The 
right  to  an  open  commission  depends  on  the 
desire  of  the  party  moved  against,  and  not 
on  the  desire  or  convenience  of  the  moving 
party.  Kaempfer  v.  Gorman,  17  N.  Y.  Suppl. 
857,  22  N.  Y.  Civ.  Proc.  34. 

Prior  resort  to  ordinary  commission. —  If 
the  ground  of  the  application  is  that  some 
of  the  witnesses  are  unwilling  to  testify,  but 
it  is  alleged  that  other  proposed  witnesses 
are  willing,  and  it  does  not  appear  but  that 
the  testimony  of  the  latter  will  suffice,  it  is 
not  unreasonable  to  require  that  their  testi- 
mony should  be  first  taken  in  the  ordinary 
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B.  When  Permissible.  Aji  o|)cii  comrriLsKio)i  is  proper  wlicro  tljc  party 
desiring  tlio  testimony  liub  no  exact  knowledge  as  to  the  per8oris  from  whom,  it 
may  be  obtained,"^  or  where  fraud  is  charged,  and  the  witnebses  are  more  or  less 
friendly  to  the  adverse  party,  and  are  unwilUng  or  reluctant  to  testify;'*  but  it 
is  no  reason  for  granting  such  a  commission  that  the  proposed  witnesses  are  hostile 
to  the  applicant.'^ 

C.  Right  to  Name  V/itnesses.     Both  parties  may  name  witnesses  whose 

testimony  they  desire.''' 


metliod,  before  an  open  commission  is 
issued.  Burnell  v.  Coles,  23  Alise.  (N.  Y.) 
C15,  52  N.  Y.  Siippl.  200.  An  open  commis- 
sion to  take  tlie  testimony  of  witnosses  is 
proi)ci'iy  refused  wh«re  the  witnesses  have  al- 
ready been  examined  under  a  commission, 
•\vitli  interrogatories,  and  the  only  object 
sought  is  to  examine  them  further  as  to  facts 
to  v/hich  their  attention  has  been  directed, 
and  to  obtain  certain  books,  there  being  noth- 
ing to  prevent  a  further  examination  under  a 
commission,  with  interrogatories.  Beadleston 
r.  Beadleston.  2  N.  Y.  Suppl.  814. 

Who  may  be  examined. — A  commission  for 
the  examination  of  corporate  officers  who  have 
possession  of  books  and  papers  should  be 
limited  in  a  general  way  to  an  examination 
of  those  present  and  past  officers,  agents,  and 
clerks  of  the  corporation  who  have  or  have 
had  charge  of  the  books  and  papers,  and  who 
have  knowledge  of  the  facts  alleged  in  the 
complaint.  Hart  c.  Ogdensburg,  etc.,  R.  Co., 
67  Hun  (N.  Y.)  556,  22  N.  Y.  Suppl.  401. 

Annexing  interrogatories. — Where  an  open 
commission  is  granted  it  is  improper  to  re- 
quire tlie  examination  to  be  on  interrogatories 
and  cross  interrogatories  annexed  to  the  com- 
mission. Clark  V.  Sullivan,  4  Silv.  Supreme 
(N.  Y.)  1,  8  N.  Y.  Suppl.  .565. 

j?fon-residence  of  v/itness. —  An  averment 
that  the  proposed  witness  does  not  reside 
■within  the  state  is  insufficient  to  justify  an 
open  commission.  The  proof  must  be  that  the 
\A  itness  was  not  within  the  state  at  the  time 
the  application  is  made.  Burnell  c.  Coles,  23 
Misc.  (N.  Y.)  615,  52  N.  Y.  Suppl.  200. 

Witnesses  hostile. — In  an  action  to  recover 
money  loaned  on  fraudulent  securities,  plain- 
tiff's claim  that  certain  witnesses  residing 
in  another  state  were  hostile,  based  upon  ths 
fact  that  the  bank  of  which  they  were  of- 
ficials was  the  correspondent  of  defendant 
bank,  and  th;it  they  refused  to  plaintifT  any 
infoi-raation  concerning  the  alleged  cause  of 
action,  is  not  sulllcicnt  grouiid  to  justify 
tli(!  gi'anting  of  an  open  coininissioii  to  exam- 
ine them.  Thalmann  Importers',  etc.,  Nat. 
Bank,  74  N.  Y.  App.  Div.  629,  77  N.  Y.  Suppl. 
580. 

Appeal. —  An  order  gi-anting  an  open  com- 
mission afl'ects  substantia]  rights  and  is  ap- 
pealable. Jeinison  v.  Citizens'  Sav.  Bank, 
85  N.  Y.  546  {reversing  24  .11  uu  .■i50| ;  Anonj'- 
mous,  50  N.  Y.  313. 

An  order  granting  an  open  commission  will 
not  be  disturbed  unless  the  adverse  party 
consents  that  teHtiniony  in  another  action 
af^aiust  the  saiiio  defendant,  involving  Ilia 
same  I.ssue.s,  and  taken  und^^r  a  like  com- 
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mission  mav  be  used.  Bliss  v.  Hornthal.  87 
Hun  (N.  Y'.)  110,  33  N.  Y.  Suppl.  1018.' 

10.  Complicated  corporate  transactions. — 

Jn  an  action  by  stock-holders  of  one  corpora- 
tion to  prevent  its  consolidation  with  another 
on  the  ground  that  plaintiffs'  company  is 
absolutely  controlled  by  the  other,  and  that 
plaintiffs'  stock  will  be  rendered  valueless 
by  the  inequitable  nature  of  the  contract  for 
consolidation,  an  open  commission  will  issue 
when  it  appears  that  the  ordinary  commis- 
sion with  written  interrogatories  w-ould 
useless,  in  view  of  the  want  of  exact  knowl- 
edge of  the  methods  of  the  two  corporations 
possessed  by  plaintifls  and  their  counsel,  and 
when  it  further  appears  that  plaintiffs  do 
not  know  the  names  of  the  precise  persons 
who  have  possession  of  the  important  books 
and  documents  which  they  may  need,  or  of 
the  names  of  those  who  may  have  passed  from 
the  service  of  defendants,  but  who  were  actors 
at  the  time  of  the  various  events  relied  on  to 
show  the  inequitable  nature  of  the  proposed 
consolidation.  Hart  v.  Ogdensburg,  etc.,  R. 
Co.,  67  Hun  (N.  Y.)  556.  22  X.  Y.  Suppl. 
401. 

To  prove  bad  character. —  In  an  action  for 
breach  of  promi.se  of  marriage,  defendant 
may  have  an  open  commission  to  procuj-e 
testimony  in  support  of  nis  defense  setting 
up  in  mitigation  of  damages,  plaintiff's  bad 
character  and  immoral  and  licentious  con- 
duct. Burnell  v.  Coles,  25  Misc.  (N.  Y.)  409, 
54  N.  Y.  Suppl.  940. 

Undue  influence  and  testamentary  inca- 
pacity.— An  open  commission  may  be  granted 
where  a  will  is  contested  for  undue  influ- 
ence and  testamentary  incapacity,  and  tes- 
tator had  resided  in  another  state  for  over 
a  year  prior  to  her  death  and  for  some  time 
prior  to  the  execution  of  her  will,  all  the  wit- 
nesses as  to  her  capacity,  and  the  influences 
surrounding  her  at  the  time  she  executed  the 
will  also  residing  tlicre.  Matter  of  Anderson, 
84  N.  Y.  App.  Div.  268,  82  N.  Y.  Suppl.  683. 

11.  In  an  action  charging  fraud  plaintiff' 
is  entitled  to  an  open  commission  where  the 
witnesses  had  sustained  long-continued  busi- 
ness relations  with  defendant,  supplemented 
by  more  or  less  of  personal  intercourse  and 
friendship,  and  were  unwilling  or  at  least 
reluctant  to  testify.  Jones  v.  Hovt,  10  Abb. 
Br.  {N.  Y.)   324,' 03  How.  Br.   (N.  Y.)  94. 

12.  Kaempfer  c  Cornnin,  17  N.  Y.  Suppl. 
S57.  22  N.  Y.  Civ.  Proc.  34. 

13.  l\hitter  of  Anderson,  84  N.  Y.  App. 
Div.  268,  82  N.  Y.  Suppl.  (i83.  See  Dnrling 
r.  Kloek,  74  Hun  (N.  Y.)  248,  26  N.  Y. 
Siippl.  ■!  15. 
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XII.  ORAL  EXAMINATION. 

In  some  jurisdictions  oral  examinations  under  an  order  or  commission  are 
expressly  provided  for,^''  or  under  particular  circumstances  may  be  pernjitted  in 
addition  to  the  examination  of  the  witness  under  written  iiiterrogatoi'ies  ;  but  as 
a  rule  an  examination  in  this  mode  is  not  favored,  and  will  be  allowed  only  in  a 


Necessity  of  naming  witnesses  in  commis- 
sion see  supra,  X,  D,  4. 

14.  In  Hawaii  the  court  may  direct  an 
oval  examination  under  a  statute  autlioriziiij^' 
it  to  "  give  all  such  directions  touching  the 
time,  place  and  circumstances  connected  with 
such  examination  as  may  appear  reasonable 
and  just."  Matter  of  Ivers,  12  Hawaii 
09. 

In  Illinois  the  statute  permitting  the  oral 
cxnmination  of  non-resideut  'witnesses  is  ap- 
plicable as  well  to  persons  residing  without 
the  county  in  which  suit  is  pending  as  io 
persons  residing  without  the  state.  Gardner 
V.  Meeker/lC9  111.  40,  48  N.  E.  307  [affirm- 
ing G9  111.  App.  422]. 

Prior  notice  to  take  on  interrogatories. — 
A  deposition  is  improperly  taken  on  written 
interrogatories  where,  subsequent  to  the  giv- 
ing of  the  notice  of  intention  to  take  the 
same,  the  opposite  party  gave  notice  of  his 
election  to  take  it  upon  oral  interrogatories, 
as  allowed  by  statute.  Lewis  v.  Fish,  40  111. 
App.  372. 

In  Kentucky  there  is  no  provision  for  in- 
terrogatories, consequentlj'  they  are  unneces- 
sary. Smith  r.  Leavill,  29  S.  W.  319,  16 
Ky.  L.  Rep.  609. 

In  New  York  under  a  statute  providing 
that  the  parties  may  stipulate  or  the  court 
may  direct  that  a  commission  issue  without 
written  interrogatories,  and  that  the  deposi- 
tion be  taken  on  oral  questions,  or  partly  on 
oral  questions  and  partly  on  written  inter- 
rogatories, the  court  has  the  power  to  direct 
an  oral  commission  against  the  objection  of 
one  of  the  parties.  Laidley  v.  Rogers,  22 
N.  Y.  Suppl.  468.  23  N.  Y.  Civ.  Proc.  110. 
See  also  Matter  of  Anderson,  84  N.  Y.  App. 
Div.  268,  82  N.  Y.  Suppl.  683  ;  Deshon  v.  Pack- 
wood,  16  Abb.  Pr.  272,  where  the  court  said 
there  was  no  precedent  for  an  order  for  an 
oral  examination. 

In  Pennsylvania  under  the  act  June  25, 
1895,  allowing  testimony  to  be  taken  out  of 
the  state  by  way  of  depositions,  instead  of 
upon  commission,  the  court  will  allow  a  rule 
to  take  such  testimony  unless  cause  be  shown 
to  the  contrary.  Reed  r.  Fidelity,  etc.,  Co., 
39  ^Yldy.  Note's  Cas.  438. 

U.  S.  equity  rule  67  authorizes  the  court 
to  appoint  examiners  for  the  taking  of  depo- 
sitions orally,  outside  as  well  as  inside  its 
territorial  jurisdiction.  Bischoffsheim  ;'. 
Baltzer.  10  Fed.  1.  20  Blatchf.  229;  Western 
North  Carolina  E.  Co.  r.  Drew,  29  Fed.  Cas. 
No.  17.434.  3  Woods;  691. 

In  England  the  examination  of  witnesses 
de  bene  esse  is  taken  orally.  Cook  r.  Hall,  9 
Hare  (App.)  xx,  16  Jur.  "1OO8,  22  L.  J.  Ch. 
12,  1  Wkly.  Rep.  31,  41  Eng.  Ch.  (App.)  xx. 


In  Canada  where  a  commission  was  issued 
to  England  to  take  evidence  in  a  case  in- 
volving many  intricate  questions  of  fact,  the 
evidence  was  ordered  to  be  taken  on  inva  voce 
questions  instead  of  upon  interrogatories. 
Watson  V.  McDonald,  8  Ont.  Pr.  354. 

Subsequently  propounding  written  inter- 
rogatories.— Wliere  leave  is  given  to  examine 
orally,  if  after  an  oral  examination,  written 
interrogatories  are  propounded  by  the  officer, 
the  deposition  is  invalidated.  Nevitt  v.  Crow, 
1  Colo.  App.  453,  29  Pac.  749. 

15.  WaiuAvright  v.  Low,  49  Hun  (N.  Y.) 
283,  1  N.  Y.  Suppl.  786;  Anderson  v.  West, 
9  Abb.  Pr.  N.  S.  (N.  Y.)  209;  Clayton  r. 
Yarrington,  16  Abb.  Pr.  (N.  1.)  273  note. 

Where  witnesses  were  examined  orally,  and 
afterward  on  written  interrogatories  sent  by 
one  party,  the  deposition  was  rejected. 
Nevitt  r.  Crow,  1  Colo.  App.  453,  29  Pac. 
749. 

Oral  cross-examination. —  ^Vlrere  plaintiff 
procures  a  commission  to  examine  witnesses 
on  interrogatories  and  it  is  difficult  for  de- 
fendant to  anticipate  what  their  testimony 
will  be,  so  as  to  enable  him  to  properly  frame 
his  cross  interrogatories,  he  will  be  granted 
the  right  to  cross-examine  them  orally,  with 
leave  to  plaintiff  to  reexamine  the  witnesses 
orally,  or  to  have  an  oral  direct  examination 
if  he  jirefers.  Laidley  v.  Rogers,  22  N.  Y. 
Suppl.  468,  23  N.  Y.  Civ.  Proc.  110.  Where 
interrogatories  annexed  to  a  commission  are 
so  numerous  and  cover  so  many  transactions 
that  it  would  be  difficult  to  frame  cross  in- 
terrogatories properly  to  develop  the  answers, 
the  adverse  party  will  be  given  leave  to  at- 
tend and  cross-examine  orally.  Parsons  v.' 
Middleton,  9  Pa.  Dist.  53. 

Condition  of  granting  commission. —  An  or- 
der granting  a  commission  to  take  testimony 
abroad  may  be  upon  condition  that  the  ap- 
plicant consent  that  the  witnesses  be  exam- 
ined and  cross-examined  orally.  Clayton  v. 
Yarrington,  16  Abb.  Pr.  (N.  Y.)  273  note. 

In  Pennsylvania  when  a  commission  has 
issued,  the  court  has  no  authority  to  author- 
ize the  adverse  party  to  call  witnesses  before 
the  commissioner  in  his  own  behalf,  and  ex- 
amine them  orally,  subject  to  cross-examina- 
tion by  the  party  obtaining  the  commission. 
McCullough's  Estate,  5  Pa.  Co.  Ct.  87,  20 
Wkly.  Notes  Cas.  471. 

Written  cross  interrogatories  furnished. — 
Where  the  adverse  party  does  not  join  in 
a  commission,  but  furnishes  written  inter- 
VOgatories,  there  is  no  irregularity  in  per- 
mitting an  oral  cross-examination.  Grill  r. 
General  Iron  Screw  Collier  Co.,  L.  R.  1  C.  P. 
600.  2  Jur.  N.  S.  727,  35  L.  J.  C.  P.  321,  14 
L.  T.  Rep.  N.  S.  711,  14  Wkly.  Rep.  893. 
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clear  case  of  iiccesRity  and  whore  it  i8  apparent  that  an  examination  in  tlie  usual 
mode  by  interrogatories  and  cross  interrogatories  will  l>e  inadcj^uate.''' 

XIII.  LETTERS  ROGATORY.'' 

Letters  rogatory  are  letters  or  a  formal  communication  containing  a  request 
by  a  court  in  which  an  action  is  pending  of  a  foreign  court  or  tribunal  that  the 
testimony  of  a  witness  residing  within  its  jurisdiction  may  be  formally  taken 
under  its  direction  and  transmitted  to  the  court  making  the  request.  At  an  early 
period  this  process  was  in  use  between  tlie  states  of  the  Union.  The  procurement 
of  depositions  in  this  manner  rests  entirely  on  comity."  This  mode  of  obtaining 
testimony  should  be  resorted  to  only  where  a  commission  cannot  be  executed  or 
would  be  inadequate/'^  and  not  where  it  would  be  objectionable  because  removing 


16.  Carter  f.  Producers'  Oil  Co.,  .5  Pa.  Dist. 
640;  Sprague  V.  Greenwald,  5  Pa.  Dist.  6.31; 
Com.  V.  Miller,  5  Pa.  Dist.  186;  Coates  v. 
Merrick  Thread  Co.,  41  Fed.  73,  24  Blatchf. 
478;  Day  v.  Brown,  18  Grant  Ch.  (U.  C.) 
681. 

Adverse  witnesses. —  The  court  should  al- 
low plaintiff  in  a  divorce  suit  to  take  her 
proof  on  oral  examination  upon  notice  to  the 
adverse  party,  where  the  proof,  if  any  can 
be  had,  must  in  the  main  come  from  the 
fi'iends  and  associates  of  defendant,  thus  mak- 
ing an  oral  examination  necessary  to  do  jus- 
tice to  plaintiff.  McCampbell  v.  McCampbell, 
103  Ky.  745,  46  S.  W.  18,  20  Ky.  L.  Rep.  552. 
When  it  appears  from  the  statement  of  a  wit- 
ness that  he  is  reluctant  to  testify  for  plain- 
tiff, owing  to  his  employment  by  defendant, 
and  it  is  impossible  to  foresee  whether  he 
will  testify  frankly  to  questions  framed,  and 
it  is  probable  that  he  may  manifest  a  spirit 
of  unfairness  to  plaintiff,  the  issuance  of  a 
commission  to  examine  the  witness  on  oral 
questions  is  proper.  Frounfelker  v.  Delaware, 
etc.,  R.  Co.,  81  N.  Y.  App.  Div.  67,  80  N.  Y. 
Suppl.  701. 

Biased  witness. —  The  unwillingness  of  the 
witness  to  submit  to  cross-examination  or  the 
fact  that  he  is  the  son  of  the  applicant  is 
no  objection  to  a  rule  for  an  examination 
viva  voce,  where  it  does  not  appear  that  the 
witness  is  under  his  father's  influence.  Car- 
rntliers  v.  Graham,  9  Dowl.  P.  C.  947. 

Discretion  of  court. —  The  exercise  of  dis- 
cretion in  refusing  to  grant  an  oral  examina- 
tion will  not  be  interfered  with.  Matter  of 
Ivers,  12  Hawaii  99. 

Review  of  conflicting  evidence. —  The  court 
will  not  interfere  with  the  discretion  of  a 
master  in  deciding  on  the  relative  veracity  of 
witnesses,  whore  evidence  has  been  taken  viva 
voce  before  him.  Waddell  v.  Smyth,  3  Ch. 
Chanih.  (U.  C.)  412. 

17.  For  form  of  letters  rogatory  see  Doubt 
V.  Pittsburgh,  etc.,  R.  Co..  6  Pa.  Dist.  238,  19 
Pa.  Co.  VA.  178. 

18.  Black  I..  Diet. 

Discretion.  -  Tiie  power  to  make  letters 
rogatory  effective  rests  ii|k)ii  coiiiily,  which 
im|)lies  the  riglit  to  ex'Tcisc  judicial  discre- 
tion and  leaves  the  court  whose  powcir  is 
invokful  the  right  to  (lc(,(!rmine  the  legality 
and  )ightfulness  of  its  exercise.  Doubt  r. 
Pitlsbmgh,  etc.,  R.  Co.,  G  Pa.  Dist.  238,  19 
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Pa.  Co.  Ct.  178.  Pa.  Pub.  Laws,  308,  relative 
to  letters  rogatory,  do  not  deprive  the  courts 
of  this  discretion.  Doubt  v.  Pittsburgh,  etc., 
R.  Co.,  6  Pa.  Dist.  238,  19  Pa.  Co.  Ct. 
178. 

Every  pr-esumption  in  favor  of  a  demand 
made  by  a  foreign  court  will  be  indulged, 
but  its  sufficiency  may  be  determined  by  the 
court  to  which  it  is  addressed.  Doubt  ?;. 
Pittsburgh,  etc.,  R.  Co.,  6  Pa.  Dist.  238.  19 
Pa.  Co.  Ct.  178.  The  court  to  which  the 
letters  are  directed  will  not  pass  on  the 
validity  of  their  issue  but  will  give  an  op- 
portunity to  the  party  objecting  to  apply 
to  the  tribunal  issuing  them  to  have  them 
vacated,  and  leave  it  to  determine  upon  their 
regularity.  McKenzie's  Case,  2  Pars.  Sel. 
Cas.  (Pa.)  227,  1  Pa.  L.  J.  Rep.  356,  2  Pa. 
L.  J.  343.  When  letters  rogatory  are  issued 
from  another  state,  they  will  not  be  regarded 
as  coming  from  a  foreign  government;  but 
the  court  to  which  they  are  issued  will  ex- 
tend to  the  citizens  of  each  state,  in  as  far 
as  practicable,  all  the  advantages  which  could 
be  given  to  citizens  of  the  state,  under  the 
laws  thereof.  McKenzie's  Case,  2  Pars.  Sel. 
Cas.  (Pa.)  227,  1  Pa.  L.  J.  Rep.  356,  2  Pa. 
L.  J.  343. 

In  England  an  order  for  letters  of  request 
can  only  be  made  to  examine  witnesses  and 
not  for  the  production  of  documents.  Cape 
Copper  Co.  v.  Comptoir  d'  Escompte,  38  Wkly. 
Rep.  763. 

Materiality  of  testimony. —  The  evidence 
sought  to  be  procured  by  the  letters  must  be 
directly  material  to  the  question  to  be  tried. 
Ehrmann  v.  Ehrmann,  [1896]  2  Ch.  611,  65 
L.  J.  Ch.  745,  75  L.  T.  Rep.  N.  S.  37,  45 
Wkly.  Rep.  149. 

Interrogatories  must  be  attached.  Doubt 
V.  Pittsburgh,  etc.,  R.  Co.,  6  Pa.  Dist.  238,  19 
Pa.  Co,  Ct.  178. 

Viva  voce  examination. —  The  court  to 
■which  the  letters  are  addressed  will  refuse 
to  lend  its  aid  where  the  examination  by  the 
statiite  of  the  state  in  which  it  is  situated 
is  limited  to  interrogatories,  and  the  request 
is  to  ])ermit  an  examination  viva  voce,  with- 
out restriction.  Doubt  r.  Pittsburgh,  etc.,  R. 
Co.,  «  Pa.  Dist.  238,  19  Pa.  Co.  Ct.  178. 

19.  Anonyniona,  59  N.  Y.  313;  Froude  v. 
Froude,  1  Hun  (N.  Y.)  76,  3  Thomps.  &  C. 
(N.  Y.)  79;  Ferric  r.  Public  Administrator, 
3  Bradf.  Surr.  (N.  Y.)  249;  Gross  v.  Palmer, 
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the  investigation  from  the  control  of  the  domestic  court,  and  from  the  operation 
of  tlie  rules  of  evidence  prevailing  therein.^" 

XIV.  Stay  of  proceedings. 

In  the  absence  of  a  statute  or  rule  of  court  to  that  effect  the  issue  of  a  commis- 
sion or  an  order  therefor  will  not  operate  as  a  stay  of  proceedings  unless  so 
ordered  on  a  direct  application,^^  which  is  addressed  to  the  discretion  of  tlie  court 
or  judge/^  and  will  usually  be  granted,^  on  conditions  which  will  protect  the 
adverse  party,*'  unless  the  applicant  has  been  guilty  of  laches,^  or  there  is  a  sus- 


105  Fed.  833;  Nelson  v.  U.  S.,  17  Fed.  Cas. 
No.  10,116,  Pet.  C.  C.  235. 

Prior  issue  of  commission. —  It  must  be 
shown  with  certainty  that  a  commission  is 
not  adequate,  preferably  by  the  issuance  of 
such  commission  and  its  return,  showing  the 
impossibility,  after  proper  efforts,  of  obtain- 
ing the  desired  testimony  thereunder.  Gross 
V.  Palmer,  105  Fed.  833." 

Substitution  of  commission. — That  witness 
testified  falsely  before  the  foreign  commis- 
sioner because  not  recognizing  the  binding 
obligation  of  the  oath  administered  will  not 
authorize  the  substitution  of  a  commission. 
Anonymous,  59  N.  Y.  313;  Froude  r.  Froude, 
1  Hun  (N.  Y.)  7G,  3  Thomps.  &  C.  (N.  Y.) 
79. 

To  afford  complete  justice. —  The  request 
in  the  letters  should  be  complied  with,  when 
the  court  sending  them  cannot  do  complete 
justice  without  the  testimony.  Shannon  Mfg. 
Co.  1-.  George  W.  MeCaulley,  etc.,  Co.,  (Del. 
1902)  56  Atl.  367. 

20.  Ferrie  v.  Public  Administrator,  3 
Bradf.  Surr.  (N.  Y.)  249. 

A  resident  who  has  brought  suit  in  an- 
other state  against  a  corporation  of  both 
states,  on  a  cause  of  action  arising  in  the 
state  of  his  residence,  should  not  be  permit- 
ted to  take  depositions  under  letters  rogatory. 
Doubt  V.  Pittsburgh,  etc.,  E.  Co.,  6  Pa.  Dist. 
238,  19  Pa.  Co.  Ct.  178. 

The  proper  practice  in  objecting  to  the  ac- 
tion of  a  court  receiving  letters  rogatory  from 
a  sister  state  is  to  file  formal  objections,  as 
the  court  is  then  enabled  to  dispose  of  the 
questions  more  methodically  and  with  more 
certainty  of  considering  all  the  questions 
raised.  Doubt  v.  Pittsburgh,  etc.,  R.  Co.,  6 
Pa.  Dist.  238,  19  Pa.  Co.  Ct.  178. 

21.  Maynard  v.  Chapin,  7  Wend.  (N.  Y.) 
520;  Jackson  v.  Woodworth,  18  Johns.  (N.  Y.; 
135. 

Early  New  York  practice. —  In  New  York, 
prior  to  1830,  if  a  commission  was  obtained 
within  the  time  required  by  the  rules  of  the 
court  (four  days  in  term  next  after  issue 
joined)  it  will  stay  proceedings  of  course, 
without  anything  to  that  effect  in  the  rule. 
Jackson  v.  Woodworth,  18  Johns.  135. 

Limited  stay. —  A  rule  of  court  for  an  ex- 
amination of  witnesses  on  interrogatories  is 
not  an  absolute  but  only  a  limited  stay  of 
proceedings.  Forbes  v.  Wells,  3  Dowl.  P.  C. 
318. 

Necessity  of  vacating  order  for  commission. 

—  A  rule  for  a  commission  to  take  the  testi- 
mony of  a  witness  suspends  the  trial  till  the 


rule  be  vacated,  or  leave  to  proceed  is  ob- 
tained ;  but  a  defendant  in  whose  favor  a 
commission  was  granted,  by  appearing  at  the 
trial  and  examining  witnesses,  waives  his 
commission,  and  a  vacatur  is  unnecessary. 
Brain  v.  Roddicks,  1  Cai.  (N.  Y.)  73,  de- 
cided in  1803.  The  plaintiff  is  entitled  to 
proceed  with  the  trial  where  defendant  had 
joined  in  a  commission  which  has  not  been 
returned,  without  vacating  the  rule  for  the 
commission.  Shuter  v.  Hallett,  1  Cai.  ( N.  Y. ) 
115.  Where  defendant  has  obtained  a  rule 
for  a  commission  at  a  previous  term  and  has 
done  nothing  further  under  it,  plaintiff  is 
not  stayed.  Kirby  v.  Watkiss,  1  Cai.  (N.  Y.) 
503. 

Notice  by  defendant  of  an  intention  to  sue 
out  a  commission  given  before  he  received 
notice  of  trial  will  stay  the  proceedings. 
Brokaw  v.  Bridgman,  6  How.  Pr.  (N.  Y.) 
114,  Code  Rep.  N.  S.  (N.  Y.)  407;  Jones  v. 
Ives,  1  Wend.  (N.  Y.)  283  [citing  Burr  v. 
Skinner,  1  Johns.  Cas.  (N.  Y.)  391].  See 
Novals  V.  Dorrien,  4  Madd.  362. 

In  Pennsylvania  a  party  desiring  to  take 
the  deposition  of  a  witness  out  of  the  juris- 
diction of  the  court  could  formerly  file  a  bill 
in  chancery  for  a  commission,  and  to  stay 
proceedings  at  law  pending  its  execution. 
Vanriper  v.  Vanriper,  3  Lane.  Bar  (Pa.) 
155. 

22.  Lombard  v.  Thorp,  70  Iowa  220,  30 
N.  W.  490;  Morse  v.  Grimke,  8  N.  Y.  Suppl. 
1,  18  N.  Y.  Civ.  Proc.  37. 

23.  Huggins  v.  Carter,  7  Ala.  630;  Rath- 
bun  'V.  Ingersoll,  34  N.  Y.  Super.  Ct.  211; 
Nicol  r.  Verelst,  4  Bro.  P.  C.  416,  2  Eng.  Re- 
print 282;  Bowden  v.  Hodge,  2  Swanst.  258, 
36  Eng.  Reprint  614. 

When  an  injunction  to  stay  proceedings 
should  be  refused  see  Cojamaul  v.  Verelst, 
4  Bro.  P.  C.  407,  2  Eng.  Reprint  276. 

24.  Pomeroy  v.  Lounsbury,  1  How.  Pr. 
(N.  Y.)  30;  Lafarge  v.  Luce,  2  Wend.  (N.  Y.) 
242 ;  Jackson  v.  Woodworth,  18  Johns.  (N.  Y.) 
135. 

25.  Rathbun  v.  Ingersoll,  34  N.  Y.  Super. 
Ct.  211;  Morse  V.  Grimke,  8  N.  Y.  Suppl.  1, 
18  N.  Y.  Civ.  Proc.  37;  Starbuck  v.  Hall,  1 
How.  Pr.  (N.  Y.)  58.  In  Butler  v.  Fox,  9 
C.  B.  199,  67  E.  C.  L.  199,  the  court  dis- 
cliarged  so  much  of  an  order  for  a  commis- 
sion as  stayed  the  proceedings  on  the  ground 
of  an  unreasonable  delay  in  the  application. 

Dissolution  for  delay  in  return. —  Wliere  a 
commission  is  not  returned  two  years  after 
its  issue  an  injunction  then  granted  should 
be  dissolved.    Penney  v.  Edgar,  1  Anstr.  276. 
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p'cion  of  had  faifcli  or  an  ulterior  motive  on  the  part  of  the  party  making  appli- 
eation  for  the  Htay 

XV.  INTERROGATORIES. 

A.  In  General.  The  party  wlio  proeures  a  commission  to  be  issued  is 
entitled  to  pro])ound  direct  interrogatories,  and  the  adverse  party  to  present  cross 

interrogatories.'^'' 

B.  Form.*'^  Tlie  interrogatories,  Ijoth  direct  and  cross,  must  be  in  proper 
form,  and  substantially  comply  with  all  retpjirements  prescribed  by  statute  or  by 
rules  of  court.^''' 

C.  Propriety — 1.  In  General.  Interrogatories  should  not  be  so  general  as 
to  deprive  the  other  party  of  an  opportunity  to  properly  prepare  interrogatories 


If  the  party  moves  promptly  the  length  of 
the  stay  will  be  proportioned  to  the  distance 
aiad  difficnltv  of  procuring  the  evidence.  Morse 
V.  Grimke,  8  N.  Y.  Suppl.  1,  18  N.  Y.  Civ. 
Proc.  37. 

26.  A  stay  should  not  be  granted,  except 
in  a  case  free  from  suspicion  that  any  part 
of  the  motive  in  applying  for  It  is  to  delay 
or  annoy  plaintiff,  nor  unless  it  appears  that 
great  injustice  would  probably  be  done  by 
refusing  it.     Forrest  v.   Forrest,   3  Bosw. 

(N.  Y.)    661.     In  Beall  r.  Dey,  7  Wend. 

(N.  Y.)  513,  a  stay  was  granted,  although 
application  for  the  commission  was  not  made 
until  the  fourth  special  term  after  issue 
joined. 

Necessity  of  showing  bona  fides. —  'Where 
much  time  has  elapsed  very  satisfactory  ex- 
cuse is  required,  and  the  party  must  make 
out  so  strong  a  case,  not  only  excusing  the 
laches,  but  also  of  the  necessity  and  material- 
ity of  the  evidence  sought,  as  to  remove  the 
natural  suspicion  of  bad  faith.  Rathbun  v. 
Ingersoll,  34  N.  Y.  Super.  Ct.  211. 

27.  Hendricks  i:  Craig,  5  N.  J.  L.  668; 
Van  Amringe  v.  Ellmaker,  4  Pa.  St.  281. 
And  see  cases  cited  infra,  this  and  succeed- 
ing notes. 

Interrogatories  on  retaking  see  infra, 
XIX,  F. 

In  Kentucky  no  provision  is  made  for  in- 
ierrogatories.  Smith  t\  Leavill,  29  S.  W.  319, 
16  "Ky.  L.  Rep.  609. 

Nominal  party. —  Where  the  facts  to  be 
proved  by  a  commission  taken  out  by  plain- 
tifif's  creditors,  prosecuting  the  suit  for  their 
benefit  on  the  ground  that  he  is  about  to 
abandon  it,  go  to  support  his  allegations,  he 
cannot  exclude  the  commission  because  he  had 
no  oj)])oi-tunitv  to  cross  it.  Baum's  Succes- 
sion, 1]  Rol).  ■^(La.)  314. 

28.  For  form  of  interrogatories  see  Bullitt 
Civ.  Code  Ky.  (1895)  p.  724;  Jones  v.  Jones, 
75  Hun  (N.  Y.)  3.5,  27  N.  Y.  Suppl. 
274. 

For  form  of  caption  to  interrogatories  see 
Spaids  r.  tloolev,  113  U.  S.  278,  5  W.  Ct.  449, 
28  L.  fd.  984. 

29.  See  cases  cit(>d  infra,  tliis  note. 
Misnomer  of  witness. —  A  dejjosilion  is  not 

excliidrd  l)y  a,  (liHcrcj);irK'y  as  to  tlie  witiicKs' 
niiinc  hctweci)  I  lie  intcMTOgatorics  and  the 
depoHition,  if  the  oppowite  party  knew  what 
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person  was  intended  to  be  examined,  and  di- 
rected his  cross-examination  accordingly. 
Tompkins  v.  Williams,  19  Ga.  569. 

Place  of  statement. —  A  statute  providing 
that  the  party  desiring  a  commission  shall 
state  in  the  caption  to  hi.s  direct  interroga- 
tories the  name  and  place  of  residence  of 
each  witness,  "  and  shall  serve  a  copy  thereof. 
.  .  .  with  notice  that  ...  a  comnii.ssion 
will  be  issued,"  is  complied  with  when  the 
lesidences  of  the  witnesses  are  .stated  in  the 
notice  accompanying  the  interrogatories,  al- 
though not  in  the  caption.  Semmens  v.  Wal- 
ters, 55  Wis.  67.5,  13  N.  W.  889. 

Residence  of  witnesses. —  In  Georgia  inter- 
rogatories prepared  prior  to  the  issuance  of 
a  commission  must  state  the  place  of  resi- 
dence of  the  witness  if  known.  McWilliams 
V.  McWilliams,  68  Ga.  459.  So  in  Wisconsin. 
Semmens  t".  Walters,  55  Wis.  675,  13  N.  W. 
889. 

Signing. — The  New  Jersey  statute  requires 
the  interrogatories  to  be  signed  by  the  par- 
ties or  their  counsel.  Graham  v.  Whitley, 
26  N.  J.  L.  254.  In  New  lork  the  interroga- 
tories may  be  signed  by  an  attorney  ( Ludlam 
V.  Bioderick,  15  N.  J.  L.  269 )  and  when  so 
signed  -will  be  sufficient,  although  the  per- 
son signing  fails  to  further  state  that  he  is 
an  attorney  (Homer  v.  Martin,  6  Cow.  (N.  Y.) 
156). 

A  general  interrogatory  inquiring  for  mat- 
ters tending  to  the  advantage  of  plaintiff 
does  not  comply  Avith  a  rule  requiring  such 
an  interrogatory  to  inquire  of  the  witness 
'whether  he  knovi's  of  anything  of  advantage 
to  the  parties  or  either  of  them.  Smith  V. 
Cokefair,  1  Pa.  Co.  Ct.  48. 

A  general  cross  interrogatory  requiring  the 
witness  to  "  state  anything  else  you  may 
know  that  would  be  of  benefit  to  tlie  defend- 
ant connected  with  the  title  in  controversy  " 
is  objectionable  in  that  it  did  not  call  for, 
but  rather  (>xcluded,  the  whole  truth.  Allen 
r.  lloxey,  37  Tex.  320. 

Exhibits. —  Where  notes  or  other  writings 
are  to  be  proved  by  two  or  more  witnesses, 
they  may  be  attached  to  one  set  of  interroga- 
tories, and  referred  to  by  appropriate  de- 
scii|)1ion  in  the  others.  Mobley  r.  Leophart, 
.51  .'\hi.  587. 

There  may  be  one  set  of  interrogatories 
for  several  witnesses.    Howe  c.  Pierson,  12 
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on  liis  behalf,^"  or  so  framed  as  to  elicit  incompetent  or  inadmissible  testimony 
and  interrogatories,  direct  or  cross,  which  are  clearly  irrelevant  or  immaterial 
should  not  be  permitted.^-    However  mere  informalities  or  irregularities  may  be 
disregarded  where  it  is  apparent  that  the  witness  will  or  did  understand  the  pur- 
pose of  the  interrogatories,  and  no  prejudice  will  or  did  result.^^ 

2.  Leading  Interrogatories.  K\\  interrogatory  whicli  suggests  the  answer  or 
instructs  the  witness  how  to  answer  on  a  material  point,  or  which,  embodying  a 
material  fact,  admits  of  an  answer  by  a  simple  negative  or  atiirmative  is 


Grav  (Mass.)  26;  Fowler  c.  Merrill,  11  How. 
(U."S.)  375,  13  L.  ed.  730. 

30.  St.  Louis,  etc.,  R.  Co.  v.  Whitaker,  C8 
Tex.  030,  037,  5  S.  W.  448,  where  after  a 
statement  of  the  case,  the  witnesses  were 
asked  to  "  state  any  fact  within  their  knowl- 
edge that  will  assist  the  court  in  arriving  at 
a  correct  and  just  conclusion  of  the  case,  as 
fully  as  if  specially  here  inquired  about." 
But  see  Cator  v.  Chamberlain,  (Tex.  Civ.  App. 
1902)  08  S.  W.  196,  where  after  an  inter- 
rogatory describing  the  note  in  suit  and  ask- 
ing the  witness  if  he  knew  the  parties  to  the 
action,  an  objection  to  the  question  "  Please 
state  fully  and  explicitly  all  you  kno^^•  about 
the  execution  and  delivery  of  said  note  by " 
the  maker  to  the  payee,  that  the  interroga- 
tories were  so  general  as  to  leave  defendant 
to  conjecture  what  the  answers  would  be, 
and  practically  deprive  him  of  the  right  to 
cross-examine,  was  held  to  have  been  prop- 
erlv  overruled. 

31.  Conely  r.  McDonald,  40  Mich.  150; 
Cxilpin  X.  Appleby,  13  N.  Y.  Suppl.  394;  Gil- 
pin i-.  Dalv,  12  N.  Y.  Suppl.  448,  20  N.  Y. 
Civ.  Proc.  '91. 

Adm.issions  of  party. — Where  an  interroga- 
tory seeks  to  establish  a  party's  admission  of 
an  act,  the  cross  intei-rogatory  may  require 
the  witness  to  disclose  what  the  party  at  the 
same  time  stated  as  his  inducement  to  the  act. 
Taylor  r.  Paterson,  9  La.  Ann.  251. 

Eliciting  partial  proof. —  An  interrogatory 
is  not  objectionable  because  the  answer  thereto 
will  not  make  out  a  sufficient  case.  Mont- 
gomery's Estate,  3  Brewst.  (Pa.)  306. 

Lost  instrument. —  An  interrogatory  is  not 
objectionable  because  asking  the  witness  to 
"  state  the  contents  or  the  substance  of  the 
contents  "  of  a  lost  deed,  when  proof  of  the 
exact  words  of  the  instrument  is  unnecessary. 
Potts  r.  Coleman,  86  Ala.  94,  5  So.  780. 

Official  corruption. —  In  an  action  for  pro- 
fessional services  in  obtaining  a  claim  against 
the  LTnited  States  a  cross  interrogatory  of  a 
witness  tending  to  show  bribery  and  corrup- 
tion of  members  of  congress  is  improper. 
Cummings  i'.  Thomas,  2  Wkly.  Notes  Cas. 
(Pa.)  308. 

Reference  to  interrogatory  stricken  out. — 

A  cross  interrogatory  will  not  be  suppressed 
because  it  directs  the  attention  of  the  wit- 
ness to  a  particular  matter,  and  requests,  in 
case  he  shall  have  answered  a  preceding  in- 
terrogatory that  such  particular  fact  did  not 
exist,  to  state  that  another  fact  did  exist, 
where  such  preceding  interrogatory  was 
stricken  out.  New  York,  etc.,  E.  Co.  t.  Green, 
(Tex.  Civ.  App.  1896)  30  S.  W.  812. 
Cross  interrogatories  need  not  be  confined 


to  the  question  propounded,  but  will  be  suf- 
ficient if  pertinent  to  the  issires.  Evansich 
f.  Gulf,  etc.,  E.  Co.,  61  Tex.  24. 

33.  Walton  v.  Godwin,  54  Hun  (N.  Y.) 
387,  7  N.  Y.  Suppl.  920;  Moreling  r.  Navi- 
gation Co.,  4  Wkly.  Notes  Cas.  (Pa.)  72; 
Missouri,  etc.,  E.  Co.  r.  Melugin,  (Tex.  Civ. 
App.  1901)  63  S.  W.  338. 

Private  business  of  witness. —  Interroga- 
tories are  not  objectionable  because  they  call 
for  matters  concerning  the  private  business 
of  the  witness.  Fry  v.  Manhattan  Trust  Co., 
2  Misc.  (N.  Y.)  520,  22  N.  Y.  Suppl.  386, 
23  N.  Y.  Civ.  Proc.  98. 

Production  of  mass  of  written  testimony. — 
Interrogatories  are  not  objectionable  because 
calling  for  such  a  mass  of  written  testimony 
that  it  will  be  a  gTeat  burden  to  the  witness 
to  produce  it.  Fry  r.  Manhattan  Trust  Co.,  2 
Misc.  (N.  Y.)  520,  22  N.  Y.  Suppl.  380,  23 
N.  Y.  Civ.  Proc.  98. 

Unless  clearly  frivolous  an  interrogatory 
should  not  be  disallowed  so  as  to  deprive  a 
party  of  the  opportunity  of  securing  the  tes- 
timon_y,  that  they  may  offer  it  at  the  trial, 
and  if  it  is  excluded  have  the  benefit  of  an 
exception.  Jones  v.  Jones,  75  Hun  (N.  Y. ) 
35,  27  N.  Y.  Suppl.  274. 

33.  Assumption  of  fact. —  Depositions  as 
to  the  value  of  legal  services  will  not  be  sup- 
pressed merely  because  one  of  the  interroga- 
tories assumed  the  rendition  of  the  services 
instead  of  being  hypothetical.  Howard  r. 
Metcalf,  (Tex.  Clv.  App.  1894)  20  S.  W.  449. 

Calling  attention  to  subject  of  inquiry. — 
A  statement  merely  calling  the  witness'  at- 
tention to  the  subject-matter  of  the  inquiry 
is  no  ground  for  suppressing  the  answer. 
Lott  r.  King,  79  Tex.  292,  15  S.  W.  231. 

Indefiniteness. —  It  is  not  error  to  refuse 
to  exclude  a  deposition,  because  the  inter- 
rogatories are  vague  and  indefinite  as  to  the 
person  concei'ning  whom  inqaii'ies  are  miide, 
whei'e  it  appears  from  the  answci's  of  the 
witness  that  he  fully  knew  to  whom  the  inter- 
rogatories referred.  Florida  R.,  etc.,  Co.  r. 
Webster,  25  Fla.  394,  5  So.  714. 

Prolixity  —  Multifariousness. —  Depositions 
are  not  objectionable  because  the  interroga- 
tories are  prolix,  multifarious,  or  double,  but 
if  the  record  is  unnecessarily  encumbered, 
the  offending  party  may  be, taxed  with  the 
costs  unnecessarily  incurred.  Borland  v. 
Walker,  7  Ala.  209. 

Showing  bias. —  A  question  as  to  any  fact 
tending  to  show  a  bias  in  the  evidence  of  the 
adverse  party  is  admissible,  whether  it  be  of- 
fered by  the  examination  in  chief  or  on  cross- 
examination.  Evansich  t.  Gulf,  etc.,  E.  Co.,. 
01  Tex.  24. 
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ol)jectional)le  because  leading."'*  But  in  tnany  jurisdictionB  it  is  discretionary 
with  the  court  or  judge  to  permit  such  an  interrogatory.-*^'  Jiowevei-  it  isj  not 
important  that  some  interrogatories  were  leading,  where  it  apjjears  that  the 
deposition  would  not  be  materially  affected  by  the  omission  of  tlie  answers  to  those 
interrogatories,''"  or  where  all  the  material  facts  testified  to  were  elicited  by  otJier 
unobjectionable  interrogatories.^'' 

D.  Filing-,  Service,  and  Notice.  Where  so  prescribed  by  rule  or  statute  the 
interrogatories  must  be  liled,'"^  and  due  notice  of  the  filing  thereof  must  be  given 


34.  Arkansas. — Clark  v.  Moss,  11  Ark.  73G. 

Kentucky. —  Doran  v.  Shaw,  3  T.  B.  Mon. 
411;  Craddock  v.  Craddock,  3  Litt.  77. 

Maine. —  Cleaves  v.  Stockwell,  33  Me.  341. 

Pennsylvania. —  Summei's  v.  Wallace,  9 
Watts  101. 

Texas.— ImH  v.  King,  79  Tex.  292,  15 
S.  W.  231;  Tiaminell  v.  McDade,  29  Tex.  360. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  66. 

The  following  interrogatories  were  held  to 
be  unobjectionable:  An  interrogatory  com- 
mencing "  state  whether  or  not  "  ( Montgom- 
ery's Estate,  3  Brewst.  (Pa.)  306);  "please 
state  whetlier  or  not  you  have,  from  year  to 
year,  given  in  and  paid  all  legal  taxes  charge- 
able by  law  on  the  debt  which  is  the  founda- 
tion of  this  suit"  (Shorter  v.  Marshall,  49 
Ga.  31)  ;  "did  the  plaintiff  make  any  inquiry 
of  you,  in  relation  to  the  line  or  boundaiy 
between  him  and  defendant  about  the  time 
said  plaintiff  was  preparing  to  build  on  said 
land,  or  at  any  other  time  "  ( Payne  v.  Ben- 
ham,  16  Tex.  364);  "state  whether  or  not 
you  ever  sold  and  conveyed "  a  certain  de- 
scribed certificate  (Lett  v.  King,  79  Tex. 
292,  15  S.  W.  231)  ;  "is  the  account  in  the 
schedule  to  your  affidavit  correct "  ( Lock- 
wood  V.  Bew,  10  Ont.  Pr.  655)  ;  and  an  in- 
terrogatory requiring  the  witness  to  state 
whether  a  certain  person  paid  money  to 
defendant,  and  what  amount,  if  any  (Mathis 
f.  Buford,  17  Tex.  152). 

A  statute  permitting  leading  interroga- 
tories to  be  propounded  to  the  adverse  party 
will  not  authorize  leading  interrogatories  to 
one  of  two  joint  defendants  who  has  made  no 
defense  and  whose  interests  are  adverse  to 
those  of  his  co-defendant,  although  the  latter 
has  an  opportunity  to  file  cross  interroga- 
tories. Bizzell  V.  Hill,  (Tex.  Civ.  App.  1896) 
37  S.  W.  178.  A  judgment  will  not  be  re- 
versed because  one  of  the  defendants  was  per- 
mitted to  answer  a  leading  interrogatory  ad- 
dressed to  him  by  plaintiff.  Lee  v.  Stowe, 
57  Tex.  444. 

Where  several  questions  are  so  linked  to- 
gether that  they  cannot  be  separated  and 
left  as  independent  questions  and  answers 
without  seriously  afl'ecting  their  import,  and 
the  form  of  tlie  main  questions  is  leading,  the 
entire  interrogatory  is  properly  suppressed. 
May  ton  v.  Sonnefie'ld,  (Tex.  Civ.  App.  1898) 
48  S.  W.  008. 

If  interrogatories  are  settled  by  the  attor- 
neys, and  a  siipul:i Lion  to  that  eH'oct  is  in- 
dorsed thereon,  iicitlici-  party  ciin  at  th(>  trial 
oljject  to  tlic  iciiiliiig  of  the  (h'i)OHitions  on 
the  gi'ound  that  intoi'rogatorios  are  lead- 
ing.   Cope  V.  Sibley,  12  Barb.  (N.  Y.)  521. 
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To  same  effect  see  Morse  v.  Cloyes,  11  Barb, 
(N.  Y.)  100. 

35.  Trammell  v.  Hudmon,  86  Ala.  472,  6 
So.  4;  Bliss  V.  Shumar),  47  Me.  248;  Cham- 
bers V.  Hunt,  22  N.  J.  L.  552.  (Jontra,  Biz- 
zell V.  Hill,  (Tex.  Civ.  App.  1896)  37  S.  W. 
178. 

36.  Turner  v.  Patterson,  5  Dana  (Ky.) 
292. 

aV.  Birely  v.  Staley,  5  Gill  &  -J.  fMd.) 
432,  25  Am.  Dec.  303.  Although  a  leading 
interrogatory  to  a  deponent  is  objected  to 
when  it  is  filed,  yet  if  the  answer  thereto 
shows  that  he  was  not  led  by  it,  or  if  the 
answer  relate  to  matter  proved  aliunde,  re- 
specting which  the  party,  who  objects  to  the 
interrogatory,  has  given  evidence,  the  inter- 
rogatory and  ans\\'er  maj'  be  read.  Stiles 
r. 'Western  R.  Corp.,  11  Mete.  (Mass.)  376. 

38.  See  cases  cited  infra,  this  note. 

In  the  federal  courts  the  practice  is  that  the 
interrogatories  shall  be  filed  therein  by  both 
parties  previous  to  the  issue  of  a  commis- 
sion to  take  testimonv  abroad.  Cunningham 
r.  Otis,  0  Fed.  Cas.  No.  3,485,  1  Gall.  106. 
Notwithstanding  a  rule  permitting  deposi- 
tions to  be  taken  on  notice  where  interroga- 
tories and  cross  interrogatories  are  first  filed, 
depositions  may  be  taken  without  the  usual 
interrogatories,  wliere  the  evidence  is  to  be 
derived  from  books  ehieflv  not  j^t  examined. 
Russell  v.  McLellan,  21  Fed.  Cas.  No.  12,158, 
3  Woodb.  &  M.  157. 

Time  of  filing. —  "^^Hiere  cross  interroga- 
tories were  filed  after  the  time  prescribed  by 
rule,  but  before  the  commission  issued,  it 
was  held  error  to  refuse  to  annex  them.  Case 
V.  Cushman,  1  Pa.  St.  241.  In  the  circuit 
court  of  the  District  of  Columbia  it  was  the 
practice  (following  the  law  of  Maryland)  to 
file  interrogatories  ten  days  before  the  rule 
daj%  and  if  the  opposite  party  did  not  file 
cross  interrogatories  within  five  days  there- 
after the  commission  issued  upon  the  order 
of  the  court  or  of  a  judge  in  vacation  with- 
out notice  of  the  motion.  Prevail  v.  Bache, 
9  Fed.  Cas.  No.  5,113,  5  Craneh  463. 

Where  cross  interrogatories  are  not  filed 
within  a  prescribed  time  after  notice  of  the 
filing  of  the  direct  interrogatories,  they  will 
not  be  striclcen  from  the  files,  if  they  were 
actually  filed  before  the  commission  issued. 
Fast  Tennessee,  etc.,  R.  Co.  v.  Watson,  90  Ala. 
41,  7  So.  813. 

Presumption. —  Wliere  a  party  has  a  right 
to  a  commission  on  a  prescribed  day  after 
giving  notice  of  the  filing  of  his  interroga- 
tories, iuid  it  issues  on  that  day,  if  the  cross 
interrogatories  are  not  embraced  therein,  it 
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to,^^  or  service  of  the  interrogatories  on,  the  adverse  party  must  be  made/"  in 
the  manner  and  within  the  time  prescribed." 


will  be  presumed  that  they  \ve)-e  not  filed 
when  tl\e  commission  issued,  and  their  ab- 
sence will  not  invalidate  the  deposition.  Mc- 
Kinney  f.  O'Connor,  26  Tex.  5. 

Enlarging  time. —  In  Leggett  r.  Austin,  1 
Pa.  L.  J.  Rep.  310,  2  Pa.  L.  J.  247,  the  party 
seeking  the  commission  refusing  to  name  his 
witnesses,  the  court  directed  him  to  do  so 
and  enlarged  the  time  of  filing  cross  inter- 
rogatories until  a  specified  time  after  the 
names  of  the  witnesses  should  be  given. 

When  filing  unnecessary. —  It  is  not  neees- 
saiy  that  previous  to  the  issuing  of  a  com- 
mission to  take  the  deposition  of  a  non-resi- 
dent witness,  the  interrogatories  should  be 
filed  in  the  clerk's  office.  The  party  may  ex- 
amine the  witness  before  the  commissioners. 
Wiggins  V.  Pryor,  3  Port.  (Ala.)  430. 

After  a  decree  pro  confesso  it  is  not  neces- 
sary that  the  interrogatories  should  remain 
on  file  the  time  prescribed  in  other  cases. 
Attkisson  x.  Attkisson,  17  Ala.  256. 

39.  State  v.  Jones,  2  Harr.  (Del.)  393. 

In  Louisiana  prior  to  the  adoption  of  the 
Code  of  Procedure,  notice  of  the  filing  of 
the  interrogatories  was  unnecessary.  Clay  v. 
Kirkland,  4  Mart.  405. 

After  a  decree  pro  confesso  the  party  in 
contempt  is  not  entitled  to  notice.  Attkisson 
X.  Attkisson,  17  xlla.  256. 

Failure  to  give  notice  of  the  filing  of  in- 
terrogatories is  not  fatal.  Prevail  x.  Bache, 
9  Fed.  Cas.  No.  5,113,  5  Cranch  C.  C.  463. 

Sufficiency  of  notice. — A  commission  issued 
contrary  to  a  rule  requiring  fifteen  days'  no- 
tice to  file  cross  interrogatories  is  of  no 
validity,  where  but  fourteen  days'  notice  was 
given,  thus  depriving  the  adverse  party  of 
liis  full  opportunity  to  file  his  cross  inter- 
rogatories. Van  Amringe  v.  Ellmaker,  4  Pa. 
St.  281. 

40.  Saunders  x.  Erwin,  2  How.  (Miss.) 
732;  Rhoades  x.  Selin,  20  Fed.  Cas.  No. 
11,740,  4  Wash.  715. 

Where  parties  join  in  a  commission  they 
must  serve  on  each  other  copies  of  their  direct 
interrogatories  simultaneously.  Brush  v. 
Vandenbergh,  1  Edw.  (N.  Y.)  049. 

Service  may  be  made  on  the  party  or  his 
counsel.  Hallock  x.  Caruthers,  5  Rob.  (La.) 
190. 

Service  on  attorney. —  Where  defendants 
have  an  attorney  of  record  within  the  juris- 
diction of  the  court  service  on  a  curator  ap- 
pointed in  an  attachment  suit  before  issue 
joined  is  bad.  Lard  x.  Strother,  4  Rob.  (La.) 
95.  Service  of  notice  of  interrogatories  to 
be  propounded  to  a  party  to  the  action  may 
be  made  on  his  attornev.  Huggins  x.  Carter, 
7  Ala.  630. 

Service  on  warrantor. — In  a  petitory  action 
for  the  recovery  of  slaves,  it  is  sufficient, 
prior  to  the  call  in  warranty,  to  make  serv- 
ice of  interrogatories  upon  defendant,  and  it 
is  immaterial  that  they  are  not  served  on  the 
warrantor.  Pagett  x\  Curtis,  15  La.  Ann. 
451. 
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Service  on  absentee  without  counsel. — Serv- 
ice must  be  made  at  the  domicile  of  an  ab- 
sentee not  appearing  by  coAnsel.  Medley  x. 
Wetzlar,  5  La.  Ann.  217. 

Service  on  witness. —  Personal  service  of 
the  interrogatories  on  the  witness  is  unneces- 
sary.   Blanchin  v.  Pickett,  21  La.  Ann.  680. 

Exhibits. —  The  copy  of  a  plat  of  survey, 
annexed  to  interrogatories  and  filed  in  the 
clerk's  office,  need  not  be  served.  Dwight  x. 
Richard,  5  La.  Ann.  365. 

Admission  of  service. —  A  party  who  ac- 
knowledges service  of  interrogatories  handed 
to  him  and  returns  them  the  next  day  crossed 
waives  anv  further  delay.  Tollett  X.  Jones, 
3  Rob.  (La.)  274. 

Waiver  of  service. — The  sentence,  "  Let  the 
commission  issue  as  proposed,"  written  by 
defendant's  attorney  on  the  interrogatories 
in  chief  served  upon  him,  constitutes  a 
waiver  of  further  service  of  the  interroga- 
tories and  all  other  formalities  in  the  issu- 
ance of  the  commission.  Baltimore,  etc.,  R. 
Co.  X.  State,  60  Md.  449. 

The  South  Carolina  act  of  1883  does  not 
require  the  interrogatories  to  be  served. 
Moore  x.  Willard,  ( S.  C.  1889)  9  S.  E.  273. 

41.  Georgia. — Where  notice  is  given  to  the 
adverse  party  on  the  same  day,  but  after  the 
filing  of  the  interrogatories,  and  then  ten 
full  days  are  allowed  before  the  issuing  of 
the  commission  to  take  testimonv,  it  is  a 
sufficient  compliance  with  Code,  §  3879,  which 
provides  that  a  copy  of  the  interrogatories 
must  be  served  on  the  opposite  party  with  a 
notice  of  the  time  of  filing,  and  that  the  orig- 
inal interrogatories  shall  then  be  filed  and 
remain  in  the  office  for  ten  days.  Malone  v. 
Robinson.  77  Ga.  719. 

Maryland. —  An  interval  of  fourteen  days, 
after  the  filing  of  interrogatories  in  the  clerk's 
office,  before  the  commission  goes  out,  will  be 
deemed  notice  enough  to  the  other  party  to 
file  cross  interrogatories.  Hatton  x.  McClish, 
6  Md.  407. 

Time  of  sending  out  commission. —  Service, 
without  filing  the  same,  of  a  copy  of  the  in- 
terrogatoiies  on  or  about  the  day  of  sending 
off  a  foreign  commission  is  not  sufllcient  no- 
tice.   Parker  v.  Sedgwick,  4  Gill  (Md.)  318. 

Proof  of  service. —  Service  by  the  clerk 
may  be  proved  by  parol.  Purner  v.  Piercy, 
40  Md.  212,  17  Am.  Rep.  591. 

At  the  trial. — Wliere  the  reading  of  a  depo- 
sition is  objected  to  on  the  ground  that  the 
record  fails  to  show  the  service  of  notice  and 
copies  of  the  interrogatories,  the  court  may 
hear  proofs  of  the  service,  return,  and  loss  of 
the  notice  and  copies.  Thompson  x.  Herring, 
27  Tex.  282,  where  the  action  of  the  trial 
court  in  overruling  the  objection  and  per- 
mitting the  deposition  to  be  read  was  sus- 
tained. 

Sufficiency. —  An  affidavit  that  a  copy  of 
the  interrogatories  was  given  to  the  adverse 
party  ten  days  before  a  specified  date  does 
not  show  that  it  was  so  given  ten  days  prior 

[XV,  D] 


898    [13  Cyc] 


JJKrOHJTIONti 


E.  Settlement'"^ — l.  In  General.  Whore  tlio  parties  cannot  aj/reo  on  the 
interrogato)-ieB  it  is  usual  for  the  party  dissatiHtied  to  object  HpeciAcally/'*  and 
have  the  objections  passed  on  and  tlie  interrogataries  settled  by  the  court  or  a 
judge  thereof''^  on  due  notice  of  the  time  and  place  of  settlement.'" 


to  suing  out  the  dedimus  as  required  by 
statute.    Corgan  y.  Anderson,  .30  111.  95. 

Amendment  of  return. —  The  sheriff's  re- 
turn of  service  may  be  amended  at  the  trial 
to  conform  to  the  fact.  Miller  r.  New  Or- 
leans Canal,  etc.,  Co.,  8  Rob.  ( La. )  2.3G. 

42.  For  form  of  notice  of  settlement  of 
interrogatories  see  Ci-onkhite  v.  Mills,  76 
Mich.  069,  43  N.  W.  679. 

For  form  of  order  settling  interrogatories 
see  Brewer  \:.  Press  Pub.  Co.,  20  Misc.  (N.  Y.) 
509,  46  N.  Y.  Suppl.  639. 

43.  The  objection  should  be  speeific  in  or- 
der that  the  adverse  party  may  vary  or  cor- 
rect the  interrogatory  objected  to.  Allen  v. 
Babcock,  15  Pick.  (Mass.)  56.  See  Cannon 
V.  Kinney,  3  Harr.  (Del.)  317. 

Objections  to  the  form  of  the  interroga- 
tories must  be  taken  before  they  are  annexed 
to  the  commission  and  go  to  the  commis- 
sioner. Anonymous,  2  Pick.  (Mass.)  165; 
Potter  V.  Leeds,  1  Pick.  (Mass.)  309;  Morse 
V.  Cloyes,  11  Barb.  (N.  Y.)  100.  See  Francis 
V.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404.  At 
the  time  of  settlement  see  Brewer  v.  Press 
Pub.  Co.,  20  Misc.  (N.  Y.)  509,  46  N.  Y. 
Suppl.  639. 

In  Pennsylvania  the  proper  form  of  object- 
ing to  interrogatories  in  chief  is  by  excep- 
tions and  not  by  motion  to  strike  off.  Mc- 
Murdy  v.  Connecticut  Gen.  L.  Ins.  Co.,  5 
Wkly.  Notes  Cas.  (Pa.)  211.  But  see  contra, 
Machine  Co.  r.  Shillow,  14  Lane.  Bar  (Pa.) 
58.  In  the  orphans'  court,  an  entry  of  an 
office  rule  to  strike  out  interrogatories  filed 
sur  commission  to  take  testimony  is  not  al- 
lowable.   Yorke's  Estate,  5  Pa.  Dist.  264. 

In  Canada  an  application  to  strike  out  ob- 
jectionable interrogatories  may  be  made  be- 
fore the  issue  of  the  commission  to  take  evi- 
dence. Loekwood  v.  Bew,  10  Ont.  Pr.  655. 
See  Millville  Mut.  Mar.,  etc.,  Ins.  Co.  c.  Dris- 
eoll,  11  Can.  Supreme  Ct.  183;  McDonald  v. 
Murray,  5  Ont.  559 ;  Darling  v.  Darling,  8 
Ont.  Pr.  391;  Williams  f.  Corby,  8  Ont. 
Pr.  83. 

Waiver. —  Objection  to  the  form  of  the  in- 
terrogatories is  waived  by  a  stipulation  that 
the  settlement  of  the  interrogatories  shall 
be  without  prejudice  to  any  valid  objection 
to  the  competency  of  the  witness ;  also  to  the 
aduiissil)ility  in  evidence  of  any  entries  in 
the  books  of  the  witness ;  also,  without  preju- 
dice to  any  valid  objection  on  account  of  the 
immateriality  of  the  first  two  cross  inter- 
rogatories. Morse  v.  Cloyes,  11  Barb.  (N.  Y.) 
100. 

44.  A  county  judge  has  no  authority  to 
allow  and  settle  interrogatories  for  a  com- 
mission in  an  action  pending  in  the  suiireme 
court.  Jflrwin  r.  Voorhees,  26  Barb.  (N.  Y. ) 
127. 

A  referee  has  no  jurisdiction  to  strike  out 
iiit<M  rogatorie8  for  impertinence.    The  proper 
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course  is  for  the  witness  to  demur.  Williams 
V.  Corljy,  8  Ont.  Pr.  83. 
The  interrogatories  may  be  referred  to  a 

master  in  (^niriccry  to  be  settled  by  him,  sub- 
ject to  tlie  ultimate  review  of  the  court. 
Cocker  i;.  Franklin  Hemp,  etc.,  Co.,  5  Fed. 
Cas.  No.  2,930,  1  Story  169. 

In  the  absence  of  any  provision  in  the 
rules  of  practice  concerning  the  settlement  of 
interrogatories,  they  must  be  settled  in  ac- 
cordance with  the  practice  which  was  in  force 
prior  to  the  time  of  the  adoption  of  the  Code 
of  Civil  Procedure.  Brewer  f.  Press  Pub.  Co., 
20  Misc.  (N.  Y.)  509,  46  N.  Y.  Suppl.  639. 

Admissions. —  Interrogatories  should  not  be 
disallowed  because  the  adverse  party  offers 
to  admit  the  facts  intended  to  be  elicited, 
where  it  is  doubtful  if  the  admission  will 
benefit  to  the  same  extent  as  the  evidence. 
Thorp  V.  Riley,  56  N.  Y.  Super.  Ct.  254,  3 
N.  Y.  Suppl.  647. 

Indorsement  of  allowance. — That  the  judge 
before  whom  the  interrogatories  are  settled 
indorses  his  allowance  of  the  same  upon  the 
commission  by  referring  to  them  as  annexed 
to  it  is  a  sufficient  compliance  with  the  stat- 
ute.   Halleran  v.  Field,  23  Wend.  (N.  Y.)  38. 

The  omission  of  the  court  to  rule  upon  ob- 
jections made  by  defendant  to  interrogatories 
filed  to  a  witness,  whose  deposition  was  taken, 
was  not  error  of  which  he  could  complain, 
where  all  grounds  of  objection  upon  which 
he  was  entitled  to  rely  were  passed  upon 
when  the  answers  of  the  witness  were  of- 
fered in  evidence.  Trammell  v.  Hudmon,  86 
Ala.  472,  6  So.  4. 

45.  Where  the  court  orders  a  settlement 
on  a  shorter  notice  than  that  prescribed  by 
statute,  a  party  who  admits  due  service  of 
the  notice,  interrogatories,  and  order  and 
who  appears  on  the  daj'  specified  for  the  set- 
tlement and  secures  an  adjournment  to  enable 
him  to  file  cross  interrogatories,  has  no 
ground  of  objection.  Hobart  V.  Jones,  5 
Wash.  385,  31  Pac.  879. 

Notice  of  exceptions. —  A^Hiere  interroga- 
tories are  excepted  to,  notice  of  the  excep- 
tions must  be  given,  that  the  party  filing  the 
interrogatories  may  correct  them  if  he  sees 
fit,  or  abide  the  result  of  an  objection  at 
the  trial.  Cannon  v.  Kinney,  3  Harr.  (Del.) 
317. 

It  is  improper  to  settle  interrogatories 
prior  to  the  hour  appointed  in  the  notice. 
Cronkhite  v.  Mills,  70  Mich.  G69,  43  N.  W. 
679. 

A  direct  interrogatory,  added,  without  no- 
tice to  the  other  party,  after  the  interroga- 
tories nic  crossed,  will  be  disregarded.  Stubbs 
V.  Fleming,  92  (3a.  354,  17  S.  E.  935. 

In  New  York  unless  the  order  granting  the 
commission  prescribes  some  other  mode,  or 
the  interrogatories  are  settled  by  consent,  a 
copy  of  the  proposed  interrogatories  must  be 
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2.  Matters  Considered.  On  settling,  interrogatories  their  materiality  and 
pertinency  to  the  issue  will  alone  be  regarded,  and  unless  a  proposed  interrogatory 
is  manifestly  improper  or  impertinent  it  should  be  allowed  subject  to  objections 
at  the  trial.''^ 

F.  Annexing"  to  Commission.  Where  the  examination  is  required  to  be  had 
on  interrogatories  the}'  should  accompany  the  commission;^'''  but  otherwise  where 
the  commission  is  the  only  authority  necessary  to  empower  the  commissioner 
to  act.^8 

XVI.  NOTICE  OF  TAKING  DEPOSITIONS. 

A.  Necessity.  Where  it  is  permissible  to  take  depositions  on  notice  to  the 
adverse  party,  or  he  is  entitled  to  notice  of  the  execution  of  the  commission  or 
the  examination  of  the  witness,*^  the  giving  of  such  notice  is  ordinarily  essential 


served  on  the  attorney  for  the  adverse  party 
with  notice  of  settlement,  and  the  other  party 
may  propose  interrogatories  and  give  notice 
of  presentation  of  the  same  for  settlement  at 
the  same  time  and  place.  Krauss  v.  Hall- 
bemier,  29  N.  Y.  Suppl.  1106,  23  N.  Y.  Civ. 
Proe.  317. 

46.  Treadwell  v.  Greene,  89  N.  Y.  App. 
Div.  GO,  85  N.  Y.  Suppl.  318;  Walton  v.  God- 
win, 54  Hun  (N.  Y.)  387,  7  N.  Y.  Suppl. 
926;  Wilcox  V.  Dodge,  53  Hun  (N.  Y.)  565, 
6  N.  Y.  Suppl.  368,  23  Abb.  N.  Gas.  (N.  Y.) 
209,  17  N.  Y.  Civ.  Proe.  248 ;  Thorp  v.  Riley, 
56  N.  Y.  Super.  Ct.  254,  3  N.  Y.  Suppl.  547 ; 
Macdonald  v.  Garrison,  2  Hilt.  (N.  Y.)  510, 
9  Abb.  Pr.  (N.  Y.)  178;  Hemenway  v.  Knud- 
son.  21  N.  Y.  Suppl.  679;  Dent  v.  Friars 
Minor  Soc,  16  N.  Y.  Suppl.  684;  Gilpin  v. 
Appleby,  13  N.  Y.  Suppl.  394;  Gilpin  v.  Daly, 
12  N.  Y.  Suppl.  448,  20  N.  Y.  Civ.  Proe.  91. 

In  settling  cross  interrogatories,  the  judge 
has  not  the  discretion  which  he  can  exercise 
on  an  examination  at  a  trial,  and  must  al- 
low all  pertinent  questions,  although  at  the 
trial  he  might,  in  his  discretion,  exclude 
them.  Uline  v.  New  York  Cent.,  etc.,  R.  Co., 
79  N.  Y.  175,  53  Am.  Rep.  123. 

On  settling  interrogatories,  their  perti- 
nency is  determined  by  the  fact  that  they 
may  under  some  circumstances  become 
pertinent  and  not  by  the  fact  that  they  do 
not  at  present  seem  pertinent.  Fry  v.  Man- 
hattan Trust  Co.,  2  Misc.  (N.  Y.)  520,  22 
N.  Y.  Suppl.  386,  23  N.  Y.  Civ.  Proe.  98 
[following  Uline  v.  New  York  Cent.,  etc.,  R. 
Co.,  79  N.  Y.  175]. 

Questions  as  to  transactions  with  decedent. 
—  It  is  not  a  ground  for  disallowing  inter- 
rogatories that  the  evidence  sought  to  be 
elicited  is  within  a  statutory  inhibition  rela- 
tive to  evidence  of  personal  transactions  with 
a  deceased  person,  etc.,  inasmuch  as  some- 
thing may  occvir  at  the  trial  to  render  the 
evidence  admissible,  or  it  may  not  then  be 
objected  to.  Wilcox  v.  Dodge,  53  Hun  (N.  Y.) 
565,  6  N.  Y.  Suppl.  368,  23  Abb.  N.  Gas. 
(N.  Y.)  209,  17  N.  Y.  Civ.  Proe.  248. 

The  sufficiency  of  the  answer  as  a  defense 
will  not  be  considered.  Thorp  v.  Riley,  56 
N.  Y.  Super.  Ct.  254,  3  N.  Y.  Suppl.  547. 

Striking  out  cross  interrogatories. —  Where 
particular  direct  interrogatories  are  objected 
to,  and  cross  interrogatories  are  propounded 


on  the  same  matters,  on  sustaining  the  ob- 
jection it  is  proper  to  strike  out  the  cross 
interrogatories  and  the  answers  thereto. 
Stepp  V.  National  L.,  etc..  Assoc.,  37  S.  C. 
417,  16  S.  E.  134. 

47.  Originals  or  copies. —  Although  it  may 
be  required  that  the  original  interrogatories 
should  be  annexed  to  the  commission,  the  fact 
tliat  copies  are  annexed  and  the  originals  per- 
mitted to  remain  on  file  will  not  be  deemed 
prejudicial.    Stone  v.  Stillwell,  23  Ark.  444. 

Neglect  of  clerk. —  It  is  a  good  objection 
to  the  reading  of  a  deposition  that  cross  in- 
terrogatories filed  after  the  time  prescribed 
by  rule  but  before  the  issuing  of  the  com- 
mission were  not  annexed  thereto  because  of 
error  of  judgment  on  the  part  of  the  clerk. 
Case  r.  Cushman,  1  Pa.  St.  241. 

The  accidental  omission  to  annex  cross  in- 
terrogatories will  not  require  suppression  of 
the  deposition.  Darling  v.  Darling.  8  Ont. 
Pr.  391. 

48.  Glenn  v.  Hunt,  120  Mo.  330,  25  S.  W. 
181. 

49.  Alabama. —  Garnett  v.  Yoe,  17  Ala. 
74;  Lesne  v.  Pomphrey,  4  Ala.  77.  See  Wil- 
kinson V.  Wilkinson,  133  Ala.  381,  32  So. 
124. 

California. —  Attwood  v.  Fricot,  17  Cal.  37, 
76  Am.  Dec.  567 ;  Ellis  v.  Jaszynsky,  5  Cal. 
444;  McCann  v.  Beach,  2  Cal.  32;  McCann  v. 
Beach,  2  Cal.  25. 

Colorado. —  Jones  v.  Carruthers,  1  Colo. 
291. 

Indiana. —  Carpenter  v.  Dame,  10  Ind.  125  ; 
Black  V.  Marsh,  31  Ind.  App.  53,  67  N.  E. 
201. 

Iowa. —  See  Fabian  r.  Davis,  5  Iowa  456. 

Kansas. —  Case  v.  Huey,  26  Kan;  553. 

Kentucky. —  Kentucky  Union  Co.  v.  Lovelv, 
110  Ky.  295,  61  S.  W.  272,  22  Ky.  L.  Rep. 
1742;  Johnson  v.  Beauchamp,  5  Dana  70; 
Thorne  v.  Haley,  1  Dana  268 ;  Renniek  v. 
Willoughby,  2  A.  K.  Marsh.  22;  Henderson 
r.  Howard,  1  A.  K.  Marsh.  26. 

Louisiana. —  Underwood  v.  Lacapere,  10 
La.  Ann.  766 ;  Bowman  v.  Flowers,  2  Mart. 
N.  S.  267 ;  Robertson  v.  Lucas,  1  Mart.  N.  S. 
187. 

Maryland. — Boreing  v.  Singery,  2  Harr.  &  .T. 
455.  See  Thomas  v.  Clagett,  2  Harr.  &  M. 
172. 

Massachusetts. —  Faunce  v.  Gray,  21  Pick. 
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to  the  validity  of  the  deposition.  Kx  'pa/rte  dcpr^fiitionB  may  be  taken,  however, 
where  no  notice  is  I'equired  hy  statute,  or  an  abfiohitc  nece.sBity  exists  for  dispensing 
therewitli,'"'"  or  wliere  tlie  proof  required  is  merely  formal  or  of  some  isolated 


243;  Davis  v.  Allen,  14  Pick.  313;  Bryant 
V.  Com..  !)  Pick.  48.5 ;  Anonymous,  3  Pick. 
14;  Co/fin      Aljhot,  7  Mass.  2.52;  Daniels 
Bullard,  Quincy  41. 

Michigan. —  Seo  Brown  v.  Watson,  00  Mich. 
223,  33  N.  W.  403. 

Mississippi. —  Gordon  )'.  Warficld,  74  Miss. 
553,  21  So.  151;  Daily  i;.  Jolinson,  48  Miss. 
246  ;  Pickett  v.  Ford,  4  How.  240 ;  Gordon  v. 
Watkins,  Sm.  &  M.  Ch.  37. 

New  Eampshij-e. —  Deming  v.  Foster,  42 
N.  H.  105;  Cater  v..  McDaniel.  21  N.  H.  231. 

TSlew  Jersey. —  Wilson  v.  (Jornell,  4  N.  J.  L. 
117 ;  Parker  v.  Hayes,  23  N.  J.  Eq.  186. 

New  York. —  Brooks  v.  Schultz,  3  Abb.  Pr. 
N.  S.  124. 

Ohio. —  Lattier  r.  Lattier,  5  Ohio  538; 
Houpt  V.  Houpt,  Wright  150. 

Pennsylvania. — •  See    r.  Galbraith,  2 

Dall.  78,  1  L.  ed.  297 ;  Hoofnagle  r.  Bering,  1 
Yeates  302. 

South  Carolina. —  Gooday  v.  Corlies,  1 
Strobh.  199. 

re£na.s.— Millikin  v.  Smoot.  71  Tex.  759.  12 
S.  W.  59,  10  Am.  St.  Rep.  813;  Ft.  Worth 
Live-Stock  Commission  Co.  r.  Hitson,  (Civ. 
App.  1898)  46  S.  W.  915;  Lumpkin  v.  Minor, 
(Civ.  App.  1898)  46  S.  W.  00;  Zerkel  v. 
Wooldridge,  (Civ.  App.  1890)  30  S.  W.  499. 

Yerinont. —  Ferguson  v.  Morrill,  Brayt.  40. 

Virginia. — Unis  v.  Charlton,  12  Gratt.  484 ; 
Stubbs  r.  Burwell,  2  Hen.  &  M.  530;  Collias 
v.  Lowry,  2  Wash.  75. 

Wisconsin. —  Sika  v.  Chicago,  etc..  R.  Co., 
21  Wis.  370. 

United  States. —  Walsh  ii.  Rogers,  13  How. 
283,  14  L.  ed.  147  ;  Green  r.  Compagnia  Gen- 
erale,  etc.,  82  Fed.  490;  The  Argo,  1  Fed. 
Cas.  No.  517,  2  Gall.  314;  Zantzinger 
Weightman,  30  Fed.  Cas.  No.  18.202,  2  Cranch 
C.  C.  478.  See  Henning  v.  Bovle,  112  Fed. 
397;  Goodhue  r.  Bartlett,  10  Fed.  Cas.  No. 
5,538,  5  McLean  186;  Rhoades  v.  Selin.  20 
Fed.  Cas.  No.  11.740,  4  Wash.  715. 

England. —  Loveden  ?'.  Milford,  4  Bro.  C.  C. 
540,  29  Eng.  Reprint  1031.  See  Cholmondelev 
V.  Clinton,  2  Meriv.  81,  10  Rev.  Rep.  167,  3.5 
En?.  Reprint  871. 

Canada. — ^  Holmes  v.  Canadian  Pac.  R.  Co., 
5  Manitoba  346. 

See  10  Cent.  Dig.  tit.  "Depositions,"  §  92. 

In  the  United  States  courts  notice  to  the 
adverse  party  oi-  his  counsel  must  be  given 
when  eitlier  is  within  one  hundred  miles  of 
the  |)laee  ol  caption.  Dick  Runnels,  5  How. 
7,  12  L.  ed.  21);  Allen  i\  Blunt.  1  Fed.  Cas. 
No.  217,  2  Woodb.  &  M.  121;  Tlie  Argo,  1 
Fed.  Cas.  No.  517,  2  Gall.  314  [n/firmcd  in  2 
Wheat.  287,  4  I,,  ed.  241].  If  beyond  that 
distance  (jNhiirill  v.  Daw.son,  17  Fed.  Cas. 
No.  9,469,  Hempst.  503  \a/firmed  in  11  How. 
375,  13  L.  ed.  736];  Miller  v.  Young,  17 
Fed.  Cas.  No.  9,590,  2  Cranch  C.  C.  53)  or 
the  commission  is  to  be  executed  abroad,  no 
notice  is  necessary  (Frevall  r.  Bachc,  9  Fed. 
Cas.  No.  5.113,  5  Cranch  C.  C.  403). 
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Under  the  early  Connecticut  practice  the 

prescribed  distance  was  twenty  miles.  Fow- 
ler V.  Norton,  2  Hoot  25;  Killirigsworth  v. 
Goshen,  1  Root  480;  Hillyard  v.  Nichols,  1 
Root  493;  Williams  v.  Fitch,  1  Root  316; 
MosGs  V.  Gunn,  1  Root  .307;  Whiting  v. 
Jewell,  Kirby  1.  In  Johnson  v.  Foot,  Kirby 
28.3,  and  Nichols  v.  Hillyer,  Kirby  219, 
where  the  depositions  were  admitted,  the 
witnesses  lived  within  twenty  miles  from  tlie 
adverse  party,  but  \\hen  sworn  were  absent 
from  home  and  more  than  twenty  milefs  dis- 
tant. 

Actual  notice  is  equivalent  to  formal  no- 
tice. Nelson  v.  Woodruff,  1  Black  (U.  S.) 
150,  17  L.  ed.  97. 

Copy  of  officer's  appointment. —  Service  on 
the  solicitor  of  a  copy  of  the  examiner's  ap- 
pointment for  the  examination  of  a  party  is 
a  sufficient  notice  to  the  solicitor.  Fowler 
Boulton,  12  Grant  Ch.  (U.  C.)  437. 

Death  of  officer. —  Where  a  magistrate  be- 
fore whom  depositions  were  to  have  been 
taken  dies  the  party  desiring  the  testimony 
may  give  further  notice  to  his  adversary'  of 
the  death  of  the  magistrate,  and  that  the 
examination  of  the  witnesses  will  take  place 
before  another  magistrate  at  the  same  place 
and  hour,  and  to  whom  the  docket  and  papers 
of  the  deceased  magistrate  have  been  trans- 
fen-ed.    Phelps  v.  Young,  1  111.  327. 

Notice  of  application. —  No  special  notice  is 
necessary  where  interrogatories  have  been 
filed  and  the  adverse  party  has  received  no- 
tice of  the  application  for  the  commission. 
O'Neill  )•.  Henderson,  15  Ark.  235,  00  Am. 
Dec.  568. 

Service  of  affidavit. —  In  Colorado  deposi- 
tions of  witnesses  residing  in  the  state,  but 
outside  the  county  where  the  case  is  tried, 
may  be  taken  under  a  dedimus  with  inter- 
rogatories, without  service  of  an  affidavit,  and 
in  the  same  manner  as  the  testimony  of  a 
witness  residing  out  of  the  state.  Mackev  v. 
Briggs,  16  Colo.  143,  26  Pac.  131. 

The  general  notice  of  a  master  appointed 
to  take  an  account  (Miller  r.  Cox.  38  W.  V.i. 
747,  IS  S.  E.  960)  or  to  adjust,  settle,  and 
report  matters  referred  to  him  (Geiser  Mfg. 
Co.  V.  Chewning,  52  W.  Ya.  523,  44  S.  E. 
193)  is  sufficient. 

The  neglect  of  the  clerk  to  obey  a  directory 
requirement  to  give  notice  will  not  vitiaf« 
the  deposition.  Shea  v.  Mabv,  1  Lea  (Tenn.) 
319. 

Under  a  notice  entitled  in  two  distinct 

cases  a  deposition  cannot  be  taken  unless 
botli  cases  are  b(>tween  tlu>  same  ])arties  on 
the  same  matter.  Laithe  r.  INIcDonald,  7 
Kan.  254. 

50.  Moore  r.  Heineke,  119  Ala.  627.  24  So. 
374:  Wisdom  v.  Reeves,  110  Ala.  418.  18  So. 
13:  Goodwin  v.  Mussev.  4  Me.  88;  Patapsco 
Ins.  Co.  r.  Southgate,  "5  Pet.  (U.  S.)  604,  S 
Tj.  ed.  243  \ overruling  Evans  r.  Hettick,  S 
Fed.  Cas.  No.  4,502,'  3  Wash.  408].  See 
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fact.^^  Nor  is  tlie  failure  to  give  notice  material  where  the  adverse  party  has 
refused  or  neglected  to  join  in  the  comniissioii ; and  the  necessity  of  notice  is 
obviated  by  propounding  cross  interrogatories.''^  But  the  failure  to  give  notice 
of  the  execution  of  a  coniniission  is  not  cured  by  extending  the  time  of  execution 
to  enable  notice  to  be  given.^^ 

B.  Waiver.''''  Kotice  may  be  waived  by  agreement,''"  by  consenting  to  the 
issue  of  a  commission,^^  or  by  the  appearance  of  tlie  adverse  party  at  the  examina- 
tion ''^  and  by  participation  therein.'''-* 

C.  Forni  and  Requisites — 1.  In  General.  The  notice  should  be  hi  sub- 
stantial compliauce  with  the  recpiirements  of  statutes  or  rules  prescribing  it,''"-  and 
should  give  such  information  to  the  adverse  party  as  will  enable  him  to  participate 
in  the  examination  or  take  such  other  steps  as  he  may  see  lit.**^ 


Wainwright  r.  Webster,  11  Vt.  576,  34  Am. 
Dee.  707. 

In  Louisiana,  where  the  commission  is  to 
be  e.x;eeuted  within  the  state,  no  notice  is 
necessary,  although  the  adverse  party  de- 
cline to  file  cross  interrogatories,  and  re- 
serve the  right  to  notice.  Hall  v.  Acklen, 
9  La.  Ann.  219.  See  also  Gasquet  v.  John- 
son, 1  La.  425,  holding  that  notice  of  the 
execution  of  a  commission  without  the  state 
is  unnecessary. 

In  Mississippi  depositions  may  be  taken  in 
eliancerv  without  notice.  Gordon  r.  Watkies, 
Sm.  &'m.  Ch.  37. 

After  default  and  decree  pro  con. —  No  no- 
tice is  required  to  be  given  by  plaintiff  where 
defendant  has  made  default,  and  a  decree 
pro  confesso  has  been  entered.  Jordan  v. 
Jordan,  17  Ala.  466;  Planters',  etc..  Bank  v. 
Walker,  7  Ala.  926;  Brooke  v.  Berry,  2  Gill 
(Md.)  83;  Oliver  v.  Palmer,  11  Gill  &  J. 
(Md.)  426. 

Inability  to  give  notice. —  ^'\^^ere  a  witness 
was  about  to  leave  the  state,  and  reside 
permanently  abroad,  the  court  on  motion  per- 
mitted him  to  be  examined  de  bene  esse, 
without  previous  notice  of  the  motion,  it 
appearing  that  such  notice  could  not  well 
be  given.  Rockwell  v.  Folsom,  4  Johns.  Ch. 
(N.  Y.)  165. 

Refusal  to  proceed  —  Right  of  adverse 
party. —  Where  one  party  gives  the  required 
notice  that  he  will  take  the  deposition  of  a 
witness,  and  is  present  at  the  designated  time 
and  place,  but  declines  to  take  the  deposition, 
it  may  be  taken  by  the  adverse  party  without 
further  notice.  Crabb  c.  Orth,  133  Ind.  11, 
32  N.  E.  711. 

51.  Walsh  V.  Rogers,  13  How.  (U.  S.)  283, 
14  L.  ed.  147. 

52.  Merrill  v.  Dawson,  17  Fed.  Cas.  No. 
9,409,  Hempst.  563. 

53.  Bradford  v.  Cooper,  1  La.  Ann.  325. 
If  the  interrogatories  under  a  foreign  com- 
mission are  filed  soon  enough  to  allow  the 
opposing  party  an  opportunity  to  file  cross 
interrogatories,  notice  need  not  be  given. 
Parker  r.  Sedwick,  5  Md.  281. 

54.  Parker  r.  Hayes,  23  N.  J.  Eq.  186. 

55.  Propounding  cross  interrogatories  as 
waiver  of  notice  see  supra,  XVI,  A. 

56.  Rockford  "\Miolesale  Grocery  Co.  r.  Ste- 
venson, 65  111.  App.  609;  Murray  v.  Phillips, 
59  Ind.  56;  Ormsby  v.  Granby,  48  Vt.  44. 


An  agreement  or  stipulation  that  deposi- 
tions previously  taken  may  be  used  is  ;i 
waiver.  Wilkinson  v.  Ward,  42  111.  App., 
541. 

57.  Bird  v.  Halsy,  87  Fed.  671. 

58.  Mumma  r.  McKee,  10  Iowa  107. 

59.  Wilkinson  v.  Ward,  42  111.  App.  541,-. 
Nevan  v.  Roup,  8  Iowa  207 ;  Gasquet  >\ 
Johnson,  1  La.  425;  Ragan  v.  Cargill,  24 
Miss.  540. 

Joining  in  execution  of  commission. —  Ob- 
jections to  informalities  are  waived  by  prac- 
tically joining  in  the  execution  of  the  com- 
mission.   Bird  c.  Halsy,  87  Fed.  671. 

60.  For  forms  of  notice  of  taking  deposi- 
tions see  Sandels  &  H.  Ark.  Dig.  1631;  Bul- 
litt Civ.  Code  Ky.  (1895)  p.  723;  Maine 
Rev.  St.  (1883)  c.  107,  §  9;  Campau  f. 
Dewey,  9  Mich.  381 ;  Payne  v.  Cowan,  Sm. 
&  M.  Ch.  (Miss.)  26. 

61.  Dorrance  v.  Hutchinson,  22  Me.  357; 
Marev  v.  Merrifield  52  Vt.  606;  Brintnall  u. 
Saratoga,  etc.,  R.  Co..  32  Vt.  665. 

Annexing  copy  of  rule  of  court. —  Where  a, 
rule  of  court  prescribes  that  notice  of  taking 
depositions  shall  have  a  copy  of  the  rule  ta 
take  the  deposition  affixed,  if  such  copy  is  not 
affixed  to  the  notice  the  deposition  cannot  be 
read.    Alexander  i'.  Alexander,  5  Pa.  St.  277. 

The  notice  need  not  be  verified.  Colton  i\ 
Rupert,  60  Mich.  318,  27  N.  W.  520.  But 
see  contra,  Campau  v.  Dewey,  9  Mich.  381. 

62.  The  notice  need  not  state  the  reason 
for  taking  the  deposition.  U.  S.  v.  Louis- 
ville, etc.,  R.  Co.,  18  Fed.  480;  De  Butts  v.. 
McCulloeh,  7  Fed.  Cas.  No.  3,718.  1  Cranch 
C.  C.  286. 

Materiality  of  testimony. —  The  omission 
of  the  notice  to  state  that  the  testimony  of 
non-resident  witnesses  was  material  and 
therefore  necessary  is  unimportant,  where 
that  fact  appears  on  the  face  of  the  deposi- 
tion. Independent  Dryer  Co.  r.  Livermore- 
Foimdry.  etc.,  Co.,  60  111.  App.  390. 

One  of  two  witnesses  may  be  examined  un- 
der a  notice  by  commissioners  of  the  inten- 
tion to  execute  a  commission  to  examine  wit- 
nesses. Hall  f.  Connell,  3  Y.  &  C.  Excli. 
528. 

Requirement  of  cross  interrogatories. —  No- 
tice need  not  require  the  party  on  whom  it  is 
served  "  to  put  interrogatories  if  he  should 
think  fit."  Bussard  v.  Catalino,  4  Fed.  Cas. 
No.  2,228,  2  Cranch  C.  C.  421. 
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2.  Identification  of  Cause,  Tlie  action  or  Buit  in  wliich  tlie  tcfttirnony  is  to  be 
taken  should  be  identified"''  and  tlie  parties  thereto  desi^^nated.''*  But  the  incor- 
rect entitling  of  the  cause ''''' or  an  insufficient  statement  of  the  venue will  not 
vitiate  the  notice  if  the  ])arty  receiving  it  is  not  misled. 

3,  Names  and  Residences  of  Witnesses.  "When  so  prescribed  tlie  notice  must 
specify  the  names  of  the  witnesses  to  be  examined and  their  residences.*^ 


Divorce  suit. —  Tho  notice  of  the  taking  of 
depositions  in  divorce  eases  must  be  tlie  same 
as  in  other  cases.  Whipple  v.  Whipple,  4;j 
N.  H.  235. 

Improper  direction. —  A  deposition  taken  on 
behalf  of  plaintiff  on  a  notice  directed  by 
mistake  to  "  plaintiff' "  or  his  attorney,  al- 
though served  on  defendant  in  interest,  can- 
not be  read.  Adams  f.  Easton,  6  Watts  (Pa.) 
456. 

63.  It  is  sufficient  to  designate  the  court 
in  which  the  action  is  pending,  without  de- 
scribing the  cause  of  action.  Bundy  v.  Hyde, 
50  IN.  H.  116. 

Time  of  holding  court. —  It  is  not  necessary 
that  the  notice  should  state  the  time  when 
the  court  where  the  cause  is  pending  is  to  be 
held.  Great  Falls  Mfg.  Co.  v.  Mathes,  .5 
N.  H.  574. 

64.  Kingsbury  v.  Smith,  13  N.  H.  109. 

Action  against  administrator. —  The  fail- 
ure to  describe  the  action  as  against  an  ad- 
ministrator will  not  invalidate  the  deposi- 
tion.   Ballou  V.  Tilton,  52  N.  H.  605. 

Action  by  infant. —  A  notice  to  defendant 
stating  the  action  to  be  one  "  in  which  the 
plaintiff  sues  by  his  guardian,"  naming  him, 
sufficiently  indicates  the  parties.  Kingsburv 
V.  Smith,"  1.3  N.  H.  109. 

Full  names. —  The  parties'  names  need  not 
appear  in  full.  Fowler  v.  Boulton,  12  Grant 
Ch.  (U.  C.)  437. 

65.  Stephens  v.  Joyal,  45  Vt.  325,  where 
the  title  of  the  cause  differed  from  that 
docketed,  but  in  fact  stated  the  names  of  the 
real  parties. 

"Above-entitled  action." —  A  notice  is  suffi- 
cient where  its  caption  includes  the  name  of 
the  court  and  tlie  title  of  the  action,  and  it 
contains  a  statement  that  the  deposition  is 
"  to  be  used  on  the  trial  of  the  above-en- 
titled action."  Sparks  v.  Sparks,  51  Kan. 
195,  32  Pac.  892. 

Knowledge  of  adverse  counsel. —  ^Vliere 
counsel  for  the  adverse  party  knew  inferen- 
tial ly  the  case  referred  to,  and  was  informed 
of  the  witness  to  be  examined,  and  signified 
his  intention  to  be  present,  the  notice  is  suf- 
ficient.   Matthews  r.  Dare,  20  Md.  248. 

Appearance  and  cross-examination. —  A 
party  who  attended  and  examined  the  wit- 
neasei  cannot  complain.  Erwin  v.  Bailey, 
123  N.  C.  628,  31  S.  E.  844. 

66.  I'hus  notice  tliat  the  deposition  would 
bo  taken  to  bo  road  "  in  a  case  now  ])(mdiiig 
in  the  sujXTior  court  of  law  for  the  said 
county,  wherein  1  am  plaintiff  and  you  are 
(h'fciidant "  without  specifically  designating 
the  county  is  sudiciciit,  in  the  absence  of  any 
evidence  of  tlio  pciulciicy  of  any  other  suit. 
Owens  r.  Kiiisey,  51  N.  C.  38.  A  notice  to 
take  a  d(!p()Hiti()n  within  the  state  is  suffi- 
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cient,  although  it  states  the  county  in  which 
the  suit  is  pending  only.  Davis  v.  Settle, 
43  W.  Va.  17,  20  S.  E.  5.57.  A  notice  to  take 
depositions  in  a  suit  pending  in  a  federal 
circuit  court  which  correctly  states  the  title 
of  the  ease  and  the  name  of  the  court,  but 
lays  the  venue  in  the  state  and  county,  in- 
stead of  in  the  district,  does  not  vitiate  the 
deposition.  Gormley  v.  Bunyan,  138  U.  S. 
023,  11  S.  Ct.  453,  34  L.  ed.  1080.  A  state- 
ment that  the  action  was  pending  in  one 
county,  whereas  in  fact  it  was  pending  in 
another,  is  insufficient.  Bowyer  v.  Knapp,  15 
W.  Va.  277. 

67.  Louisiana. —  Flower  v.  Downs,  12  Rob. 
101. 

Massachusetts. —  Minot  v.  Bridgewater,  15 
Mass.  492;  Barnes  v.  Ball,  1  Mass.  73. 

Michiga/n. —  Patterson  v.  Wabash,  etc.,  E. 
Co.,  54  Mich.  91,  19  N.  W.  761. 

North  Dakota. —  Ashe  v.  Beasley,  6  X.  1). 
191,  69  N.  W.  188. 

Tennessee. — Robertson  v.  Campbell,  1  Overt. 
172. 

Contra,  Neeley  v.  Harris,  Tapp.  (Ohio)  209. 

The  names  of  all  the  witnesses  need  not  be 
given.   Mumma  v.  McKee,  10  Iowa  107. 

"  Divers  witnesses." —  The  deposition  of  a 
party  cannot  be  taken  under  a  notice  that  the 
testimony  of  "  divers  -witnesses "  will  be 
taken.  Brown  v.  A  Raft  of  Timber,  1  Handy 
(Ohio)  13,  12  Ohio  Dec.  (Reprint)  1. 

A  clerical  error  in  substituting  the  name  of 
the  commissioner  for  that  of  the  witness  is 
immaterial,  where  all  the  other  papers  are 
correct,  so  that  the  opposite  party  could  not 
have  been  misled.  Eastman  v.  Bennett,  6 
Wis.  232. 

Slight  errors  in  describing  witnesses  may 
be  disregarded  where  it  appears  that  they  had 
been  formerly  examined  upon  the  same  points 
in  another  case,  by  the  same  counsel,  who, 
upon  their  second  examination,  had  copies  of 
their  former  depositions.  Blackett  r.  Laim- 
beer,  1  Sandf.  Ch.  (N.  Y.)  366.  A  difference 
between  the  names  given  in  a  notice  of  the 
taking  of  depositions  and  those  signed  to  the 
depositions  is  not  a  cause  for  suppression  of 
the  depositions  at  the  trial,  where  it  appears 
that  the  deponents  had  been  witnesses  at  a 
former  trial  of  the  same  case,  and  that  the 
party  against  whom  the  depositions  were  to 
1)0  used  filed  cross  interrogatories.  Galves- 
ton, etc..  R.  Co.  V.  Morris,  "^(  Tex.  Sup.  1001) 
61  S.  W.  709  [affirming  (Civ.  App.  1901) 
60  S.  W.  813]. 

68.  Indorsement  on  interrogatories. —  An 
indorsement  of  tho  residence  of  the  witness  on 
the  back  of  th(>  intorrogatoi-ies  served  is  a 
substantial  com])liancc  with  the  statute. 
l<Mdolity  Mut.  L.  Assoc.  Harris,  (Tex.  Civ. 
App.  1897)  40  S.  W.  341. 
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4.  Designation  of  Officer.  The  citation  or  notice  should  specify  the  magis- 
trate or  other  otticer  before  whom  tlie  deposition  is  to  be  taken.''^ 

5.  Time  and  Place  of  Taking  —  a.  In  General.  The  notice  must  specify  the 
time™  and  tlie  place  of  taking  the  deposition,'^  with  sufficient  particularity  to 
enable  the  party  notified  to  attend  the  examination  if  he  so  desire. 

b.  Suffleieney  as  to  Time.  The  time  of  taking  a  deposition  has  been  held  to 
be  sufficiently  speciiied,''  if  the  notice  states  that  the  deposition  will  be  taken  on 
several  or  successive  days"^  or  on  alternate  days,''^  although  no  particular  hour  is 


In  Illinois  the  residence  of  tlie  witness  need 
not  be  stated.    Hays  v.  Bordei-s,  6  111.  46. 

The  notice  need  only  presumptively  sliow 
that  the  witness  is  a  non-resident  of  the 
county  where  the  action  is  pending.  Toledo, 
etc.,  R.  Co.  V.  Baddeley,  54  111.  19,  5  Am.  Rep. 
71. 

69.  Clough  V.  Bowman,  15  N.  H.  504; 
Kingsbury  v.  Smith,  13  N.  H.  109;  Carmalt 
V.  Post,  8  Watts  (Pa.)  406;  Chase  v.  Watson, 
75  Vt.  385,  56  Atl.  10;  Davis  v.  Davis,  48  Vt. 
502 ;  St.  Johnsbury  v.  Goodenough,  44  Vt. 
662.  Contra,  Neeley  v.  Harris,  Tapp.  (Ohio) 
209. 

"Any  justice." — A  notice  to  take  deposi- 
tions before  "  any  justice  of  the  peace  "  of  a 
designated  county  is  irregular.  Carmalt  e. 
Post,  8  Watts  (Pa.)  406. 

Initials. —  The  first  names  of  the  magis- 
trate may  be  designated  by  initials.  Barber 
V.  Bennett,  58  Vt.  476,  4  Atl.  231,  56  Am. 
Rep.  565. 

A  slight  misspelling  of  the  notary's  name 
will  not  be  regarded  as  prejudicial.  Sloan  ;■. 
Hunter,  56  ».  C.  385,  34  S.  E.  658,  879,  76 
Am.  St.  Rep.  551. 

Residence. —  Tlie  omission  to  state  the  resi- 
dence of  the  officer  to  whom  the  commission 
issued  will  not  vitiate  the  deposition.  Ray- 
burn  V.  Central  Iowa  R.  Co.,  74  Iowa  637,  .35 
N.  W.  606,  38  N.  W.  520. 

70.  Arkansas. —  Caldwell  v.  MeVicar,  9 
Ark-.  418;  Humphries  v.  McCraw,  9  Ark.  91; 
Harris  v.  Hill,  7  Ark.  452,  46  Am.  Dec.  295; 
Reardon  v.  Farrington,  7  Ark.  364. 

Illinois. —  Lewis  v.  Fish,  40  111.  App.  372. 

Kentucky. —  May  v.  Russell,  1  T.  B.  Mon. 
223 ;  Crown  v.  Louisville,  etc.,  R.  Co.,  7  Ky.  L. 
Rep.  95. 

Louisiana. —  Doane  v.  Farrow,  9  Mart. 
222. 

Missouri. —  Benton  v.  Craig,  2  Mo.  198; 
Front  Rank  Steel  Range  Co.  v.  Jeffers,  79 
Mo.  App.  174. 

'New  Hampshire. —  Clough  v.  Bowman,  15 
N.  H.  504;  Kingsbury  v.  Smith,  13  N.  H. 
109 ;  Shepherd  v.  Thompson,  4  N.  H.  213. 

North  Carolina. —  Bedell  v.  State  Bank,  12 
N.  C.  483. 

Pennsylvania. —  Carmalt  v.  Post,  8  Watts 
406. 

Vermont. —  Miller  v.  Truman,  14  Vt.  138. 
United  States. —  Knode  v.  Williamson,  17 
Wall.  586,  21  L.  ed.  670. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  07. 

71.  Arkansas. —  Harris  r.  Hill,  7  Ark.  452, 
46  Am.  Dec.  295. 

California. —  Lucas  v.  Richardson,  68  Cal. 
618,  10  Pac.  183. 


Illinois. —  Lewis  v.  Fish,  40  111.  App.  372. 

Indiana. —  Rodman  v.  Kelly,  13  Ind.  377. 

Kentucky. —  Crozier  v.  Gano,  1  Bibb  257. 

New  Hampshire. —  Clough  v.  Bowman,  15 
N.  H.  504;  Kingsbury  v.  fcmith,  13  N.  H. 
109. 

North  Carolina. —  McNauehton  v.  Lester,  2 
N.  C.  423. 

Virginia. —  Hunter  v.  Fulcher,  5  Rand.  126, 
16  Am.  Dec.  738. 

United  States. —  Knode  v.  Williamson,  17 
Wall.  586,  21  L.  ed.  670. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  96. 

Proof  of  change  of  place. —  An  agreement 
to  change  the  place  of  taking  a  deposition 
may  be  shown  by  the  certificate  of  the  justice 
of  the  peace  before  whom  it  was  taken.  Fry 
V.  Coleman,  1  Grant  (Pa.)  445. 

The  federal  court  maj'  pursue  the  state 
practice  which  does  not  require  the  notice  to 
specify  the  time  and  place  of  taking  the  dep- 
osition. U.  S.  V.  Louisville,  etc.,  R.  Co.,  18 
Fed.  480. 

Constructive  notice. —  In  Maryland  actual 
notice  may  be  given  directly  by  the  commis- 
sioner, or  constructive  notice  will  result  from 
filing  the  interrogatories  in  the  clerk's  office 
before  the  commission  goes  out.  Hatton  v. 
M-eClish,  6  Md.  407.  Likewise  the  service 
of  copies  of  the  interrogatories  in  sufficient 
time  to  enable  the  adverse  party  to  file  cross 
interrogatories  will  be  sufficient  notice  of  the 
time  and  place  of  its  execution.  Law  v.  Scott, 
5  Harr.  &  J.  (Md.)  438. 

Verbal  notice. —  Although  the  omission  to 
notify  the  opposite  party  in  writing  of  the 
time  and  place  of  taking  the  deposition  may 
be  good  cause  to  suppress  it.  if  the  fact  of 
notice  is  denied,  yet  a  verbal  notice  is  suffi- 
cient if  the  fact  of  notice  is  not  denied.  Mil- 
ton V.  Rowland,  11  Ala.  732. 

72.  An  imdated  notice  served  on  the  sec- 
ond day  of  the  month,  and  stating  that  the 
depositions  will  be  taken  on  "  the  27th  day 
of  this  present  month  of  December,  is  good." 
Sweitzer  f.  Meese,  6  Binn.  (Pa.)  500. 

73.  Kentucky. — Thomas  v.  Davis,  7  B.  Mon. 
227. 

North  Carolina. —  Harris  r.  Peterson,  4 
N.  C.  358 ;  Ridge  r.  Lewis,  1  N.  C.  599. 

Pennsylvania. —  Phillipi  v.  Bowen,  2  Pa.  St. 
20. 

Tennessee. —  vSmith  r.  Cocke.  1  Overt.  296. 
Virginia. — Kincheloe  r.  Kincheloe,  11  Leigli 
393. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  97. 

74.  Moore  r.  Humphreys,  2  J.  J.  Marsh. 
(Kv. )  54;  Kennedy  v.  Alexander,  2  N.  C. 
25.'' 
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specilicd,'''  oi-  tlic  time  designated  is  between  stated  liours  of  a  particnlai*  day 
or  date.'"' 

e.  Sufiiciency  as  to  Place.  The  place  of  tal<it)f(  tlie  deposition  iB  Bufficiently 
designated  it'  it  can  be  fcadily  ascertained  or  identified,  and  it  does  not  appear  tliat 
there  is  any  other  place  answering  the  description  or  that  the  party  notified  wa« 
misled.''''' 

6.  Nature  of  Deposition.  A  notice  of  the  taking  of  a  deposition  <Jj',  hene  esse 
need  not  specifically  state  that  it  is  to  bo  so  taken,''''*  if  it  contains  enougli  to  show 
that  fact.'^^  But  a  notice  that  a  deposition  in  chancery  will  be  taken  conditionally 
is  bad,  for  the  reason  that  such  depositions  are  taken  absolutely,**''  and  a  notice  to 
take  a  deposition  to  be  read  absolutely  is  not  authorized  by  a  rule  to  take  the 
deposition  de  Itene  esse?^ 

7.  Signature  and  Date.  The  notice  should  be  signed and  dated.^"*  But  the 
omission  of  the  attorney's  signature®*  or  irregularities  in  the  signing''^  are  imma- 
terial if  the  party  notified  was  not  misled  or  prejudiced. 

D.  By  Whom  Given.  Notice  of  the  time  and  place  of  executing  a  commis- 
sion is  usually  given  by  the  conmiissioners,^''  and  notice  of  taking  a  deposition 
without  a  commission  may  be  given  by  the  judge  or  magistrate  before  whom  it 
is  to  be  taken,^^  or  by  eitlier  party  who  may  desire  to  use  it  or  by  liis  attorney, 


75.  MeGinley  v.  McLaughlin,  2  B.  j\Ion. 
(Ky.)  302. 

76.  Sweitzer  v.  Meese,  6  Binn.  (Pa.)  500; 
J.  1.  Case  Threshing  Mach.  Co.  v.  Pederson, 
6  S.  D.  140,  60  N.  W.  747. 

77.  Indiana. — ^Hobbs  v.  Godlove,  17  Ind. 
359 ;  Bulla  v.  Morrison,  1  Blackf.  521 ;  Claw- 
son  V.  Shortridge,  Wils.  282. 

Kansas. —  Atchison,  etc.,  E,.  Co.  v.  Pear- 
son, 6  Kan.  App.  825,  49  Pac.  681. 

Kentucky. — Barbour  v.  Whitlock,  4  T.  B. 
Mon.  180;  Overstreet  v.  Phillips,  1  Litt.  120. 

Nehraska. —  Britton  v.  Berry,  20  Nebr.  325, 
30  N.  W.  254. 

North  Carolina. —  Pursell  v.  Long,  52  N.  C. 
102;  Owens  v.  Kinsey,  51  N.  C.  38;  Ridge  r. 
Lewis,  1  N.  C.  599. 

North  Dakota. —  Moore  v.  Booker,  4  N.  D. 
543,  62  N.  W.  607. 

07u©.— Straw  v.  Dye,  2  Ohio  Dec.  (Re- 
print) 312,  2  West.  L.  Month.  389. 

Pennsylvania. —  Gibson  v.  Gibson,  20  Pa. 
St.  9;  Sweitzer  v.  Meese,  6  Binn.  500. 

West  Virginia. —  Davis  v.  Settle,  43  W.  Va. 
17,  26  S.  E.  557. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  96. 

Compliance  with  notice  as  to  place  see 
infra,  XVII,  E,  2. 

An  apparent  alteration  in  the  name  of  the 
county  in  whicli  the  deposition  was  noticed  to 
be  taken  will  be  presumed  to  have  been  made 
before  service  of  the  notice.  Davis  v.  Davis, 
48  Vt.  502. 

The  designation  of  the  place  of  business  of 
a  party  \\li('r<'  tlif  witnc-sscs  arc  emiiloyed 
is  snflifiiont  whore  it  does  not  appear  that  the 
otlier  party  will  be  prejudiced.  State  Bank 
V.  Carr,  l.'i'o  N.  C.  479,  41  S.  E.  870. 

78.  .lolitisoii  V.  Kowlor,  4  Bibb  (Ky.)  521. 

79.  Henderson  v.  Williams,  57  S.  C.  1,  35 
S.  E.  201. 

80.  Crittondon  V,.  WoodrulT,  11  Ark.  82. 

81.  IJndscy  V.  Lee,  12  N.  C.  464. 

82.  liolin  r.  Devlin,  28  Mo.  310. 

83.  ITiiHtoii  r.  Noble,  4  J.  J.  Marsh.  (Ky.) 
130. 


84.  Wallingford  v.  Western  Union  Tel.  Co.. 
60  S.  C.  201;  38  S.  E.  443,  029,  where  the 
affidavit  attached  to  the  notice  to  take  the 
deposition  of  a  witness  for  plaintiff  showed 
that  the  affiant  was  one  of  plaintiff's  attor- 
neys, and  it  appeared  on  the  face  of  the  notiee 
that  the  name  of  the  firm  of  attorneys  for 
plaintiff  was  omitted  inadvertently,  and  the 
defendant  was  not  misled  or  prejudiced. 

85.  Osgood  V.  Sutherland,  36  Minn.  243, 
31  N.  W.  211  (where  the  notice  was  signed 
by  one  of  the  attorneys  for  the  party,  indi- 
vidually instead  of  by  the  firm)  ;  Clement 
Brooks,  13  jST.  H.  92  (where  notice  to  de- 
fendant of  the  caption  was  signed  by  plaintiff 
as  justice  of  the  peace). 

86.  Notice  of  the  time  and  place  of  taking 
the  testimony,  given  by  the  commissioners, 
if  the  interrogatories  are  not  filed  soon  enough 
to  allow  the  opposite  party  an  opportunity  to 
file  cross  interrogatories,  is  sufficient.  Parker 
V.  Sedwick,  5  Md.  281. 

By  attorney. —  Notice  of  the  execution  of 
a  commission  is  not  sufficient  if  it  comes  from 
the  attorney  of  the  party,  without  consent  or 
approbation  of  tlie  commissioners.  Parker  v. 
Sedwick,  5  Md.  281. 

87.  In  Colorado  it  is  the  duty  of  the  judge 
before  whom  a  deposition  is  to  be  taken  for 
use  in  a  criminal  trial,  to  fix  tlie  time  and 
place  of  taking  and  to  notify  the  accused  and 
the  prosecuting  attorney,  and  this  when  done 
bv  the  prosecuting  attorney  is  a  mdlity. 
Rj^an  V.  People,  21  Colo.  119,"  40  Pnc.  775. 

An  order  requiring  the  adverse  party  to 
appear  and  attend  the  examination  of  a  wit- 
ness is  made  out  of  court,  and  without  no- 
tice, and  may  be  made  by  any  jndge  of  the 
court,  in  anv  part  of  the  state.  Silver  Creek 
Bank  v.  Biowning,  10  Abb.  Pr.  (N.  Y.) 
272.. 

88.  In  Vermont  the  personal  notice  re- 
quired must  be  given  by  the  magistrate  him- 
self, viva,  voce,  in  the  ]n'es('nco  and  hearing  of 
the  party  to  be  notified.  Fitts  Whitney,  32 
Vt.  589.' 
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this  last  being  the  most  usual  mode  and  always  necessary  where  depositions  are 
to  be  taken  on  notice.^'-' 

E.  Who  Entitled  to  Notice  —  l.  Adverse  Party.  Notice  to  the  attorneys  of 
record  for  the  adverse  party  is  insufficient  but  must  be  given  to  the  party  or  his 
attorney  in  fact,  when  so  required  by  statute  ^  or  rule  of  court,^^  or  where  the 
deposition  is  to  be  taken  before  the  return  of  the  writ  and  no  appearance  by 
attorney  can  be  entered.'^ 

2.  Attorney  For  Party.  Ordinarily  it  will  be  sufficient  to  give  notice  to  the 
attorney  for  the  adverse  party especially  where  the  latter  is  absent  from  the  state 


Notice  of  taking  depositions  for  use  in  the 
federal  courts  must  be  given  by  the  magis- 
trate before  whom  they  are  to  be  taken,  and 
not  by  the  party  intending  to  use  them. 
Young"^  r.  Davidson,  30  Fed.  Cas.  No.  18,157, 
5  Cranch  C.  C.  515. 

89.  King  V.  Ritchie,  18  Wis.  554. 

Counsel  not  authorized. —  A  deposition  can- 
not be  taken  to  be  read  on  behalf  of  a  party, 
upon  notice  by  counsel  not  representing  such 
party.  Payne  f.  Cowan,  Sm.  &  M.  Ch;  (Miss.) 
26. 

The  party  delivering  the  commission  in 

another  state  should  notify  the  commissioners 
of  the  other  party.  Tussey  v.  Behmer,  9  Lane. 
Bar  (Pa.)  45. 

90.  Alabama. — McEwen  v.  Morgan,  1  Stew. 
190. 

Connecticut. —  McDonald  v.  Hobby,  1  Root 
154. 

NeiD  J  ersey. —  Arnold  r.  Renshaw,  1 1 
N.  J.  L.  317;  Middleton  v.  Taylor,  1  N.  J.  L. 
445. 

Virginia. —  Cahill  v.  Pintony,  4  Munf.  371. 

United  8tates. —  Buddieum  v.  Kirk,  3 
Cranch  293,  2  L.  ed.  444;  Wheaton  r.  Love, 
29  Fed.  Cas.  No.  17,484,  1  Cranch  C.  C.  429. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  107. 
And  see  Williams  v.  Gilchrist,  3  Bibb  (Ky.) 
49;  Doane  v.  Farrow,  9  Mart.  (La.)  222; 
Miller  v.  McKenna,  18  Mo.  253. 

In  Kentucky  in  an  action  for  divorce  no- 
tice to  defendant  is  suffiieient  without  serving 
the  county  attorney.  Lambdin  v.  Lambdin,  4 
Ky.  L.  Rep.  835. 

Notice  to  the  attorney  instead  of  to  the 
party  is  equivalent  to  waiver  of  notice  to  the 
client,  where  the  attorney  appears  and  repre- 
sents the  latter.  Hunt  v.  Crane,  33  Miss. 
669,  69  Am.  Dec.  381. 

One  who  disclaims  any  connection  with  a 
commission  is  not  entitled  to  notice.  Mc- 
Combie  v.  Anton,  6  M.  &  G.  27,  6  Scott  N.  R. 
923.  46  E.  C.  L.  27. 

Party  who  interpleads  after  depositions 
are  taken  cannot  complain  of  want  of  notice. 
Miller  r.  Campbell  Commission  Co.,  (Okla. 
1903)  74  Pac.  507. 

Party  without  county. —  Service  on  the 
partner  of  the  attorney  at  his  office  is  not 
sufficient  where  the  statute  requires  the 
notice  to  be  left  at  the  residence  of  the  party 
where  he  is  not  to  be  found  in  the  countv. 
Tonlman  v.  Swain,  47  Mich.  82,  10  N.  W.  117. 

91.  Fleming  v.  Beck,  48  Pa.  St.  309;  Gracy 
V.  Bailee,  10  Serg.  &  R.  (Pa.)  126;  Voris  v. 
Smith,  13  Serg.  &  R.  (Pa.)  334;  Nash  v. 
Gilkeson,  5  Serg.  &  R.  (Pa.)  352;  Claiborne 
V.  Frazier,  2  Brev.  (S.  C.)  47. 


If  the  party  acquiesces  in  service  on  his  at- 
torney it  wUl  be  sufficient.  Snyder  v.  Wilt, 
15  Pa.  St.  59. 

92.  Gilpin  v.  Semple,  1  Dall.  (Pa.)  251,  1 
L.  ed.  123. 

93.  Arkansas. —  Bailey  v.  Wright,  24  Ark. 
73. 

California. —  Griffith  v.  Gruner,  47  Cal.  644. 
Indiana. —  Coffin  v.   Anderson,   4   Blackf . 
395. 

Maine. —  Herrin  v.  Libby,  36  Me.  350. 
Massachusetts. —  Smith    v.    Bowditch,  7 
Pick.  37. 

Mississippi. —  Foy  v.  Foy,  25  Miss.  207. 

Missouri. —  Poe  c.  Domie,  54  Mo.  119. 

Neio  York. —  Elverson  V.  Vanderpoel,  41 
N.  Y.  Super.  Ct.  257. 

OJiio. —  McClatchy  v.  McClatchy,  19  Ohio 
Cir.  Ct.  201,  10  Ohio  Cir.  Dec.  262. 

Pennsylvania.—  Snyder  v.  Wilt,  15  Pa.  St. 
59. 

Texas. —  Newman  v.  Dodson,  61  Tex.  91. 

Wisconsin. —  King  v.  Ritchie,  18  Wis.  554. 

United  States. —  Barrell  t'.  Limington,  2 
Fed.  Cas.  No.  1,040,  4  Cranch  C,  C.  70;  Irving 
V.  Sutton,  2  Fed.  Cas.  No.  575,  1  Cranch 
C.  C.  575;  Bowie  v.  Talbot,  3  Fed.  Cas.  No. 
1,732,  1  Cranch  C.  C.  247. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  107. 

Address  or  direction. —  Where  the  notice  is 
addressed  to  attorneys  by  their  firm-name, 
without  stating  that  they  are  attorneys  at 
law,  by  whom  the  declaration  was  filed,  it 
will  be  pi-esumed,  in  the  absence  of  any  denial 
on  their  part,  to  have  been  addressed  to  them 
in  the  same  character  in  which  they  filed  the 
declaration.   Reese  v.  Beck,  24  Ala.  651. 

Adverse  party  residing  beyond  prescribed 
distance. —  Where  the  statute  requires  notice 
to  the  adverse  party  if  living  within  thirty 
miles  of  the  place  of  caption,  if  he  lives  be- 
yond that  distance  his  attorney  who  lives 
within  the  limit  need  not  be  notified. 
Heacoek  v.  Stoddard,  1  Tyler  (Vt.)  344. 

Corresponding  attorney, —  Where  defendant 
who  is  within  the  county  has  not  entered  his 
appearance,  the  notice  may  be  served  on  his 
corresponding  attorney,  Railey  v.  Railey,  66 
S,  W.  414,  23  Ky.  L.  Rep.  1891. 

Forwarding  to  party. — Depositions  will  not 
be  suppressed  where,  defendant  being  im- 
prisoned in  the  state  in  which  the  depositions 
were  to  be  taken,  service  was  made  on  his 
attorney  who  mailed  it  to  defendant  who 
never  received  it,  it  appearing  that  the  de- 
positions were  taken  three  or  four  months 
before  trial,  and  that  no  effort  was  made  to 
secure  a  cross-examination,  Diedrich  v.  Died- 
rich,  (Nebr.  1903)  94  N.  W.  536. 
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or  jurisdiction.'^"'  It  must  appear,  liowcvcr,  that  tlio  attorney  is  duly  authorized 
to  represent  the  party.""' 

3.  Agent  of  Party.  Where  service  of  notice  may  be  made  on  the  agent  or 
attorney  in  fact  of  the  adverse  party  or  a  j)er,soii  designated  by  liim  to  accept 
service,''"  it  must  appear  tliat  such  agent  or  other  person  is  authorized  to  act  m 
the  particular  matter.'-'' 

4.  Several  Parties.  Where  there  are  several  parties  to  a  cause,  plaintiffs  or 
defendants,  a  deposition  taken  therein  is  admissible  only  against  such  of  the  par- 
ties as  had  notice,**^  unless  the  statute  provides  that  notice  to  one  shall  be  sufficient 


Party  or  attorney. —  Whether  or  not  the 
notice  of  the  commissioner  of  the  execution 
of  the  commission  is  given  to  the  guardian  or 
his  solicitor  is  immaterial.  Higgins  v.  Hor- 
witz,  9  Gill  (Md.)  341. 

Under  the  California  practice  act  notice 
was  required  to  be  served  on  the  attorney  of 
the  other  party,  even  if  he  lived  out  of  the 
county  where  the  action  was  pending.  Notice 
to  the  party  himself  was  not  sufficient.  Grif- 
fith V.  Gruner,  47  Cal.  644. 

Criminal  proceedings. —  Service  of  notice  to 
take  a  deposition  in  a  criminal  proceeding 
mav  be  made  on  the  prosecuting  attorney. 
State  V.  McCarty,  54  Kan.  52,  36  Pac.  338. 

94.  Arkansas. —  Bailey  v.  Wright,  24  Ark. 
73. 

Kentucky. — Pettis  v.  Smith,  2  A.  K.  Marsh. 
194. 

Louisiana. —  Doane  v.  Farrow,  9  Mart.  222. 
Neil)  Hampshire. —  Graves   v.   Ticknor,  6 
N.  H.  537. 

ISorth  Carolina. —  Savage  v.  Rice,  1  N.  C. 
19. 

Vermont. — -  Marcy  v.  Merrifield,  52  Vt.  606. 

United  States. —  Leiper  v.  Biekley,  15  Fed. 
Cas.  No.  8,222,  1  Cranch  C.  C.  29. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  107. 

In  Tennessee  if  a  party  be  absent  from 
home  and  from  the  state,  notice  must  be 
given  by  leaving  it  at  his  residence,  and  by 
service  on  his  attorney  also.  Wilson  v.  Drake, 
5  Hayw.  108. 

95.  Brown  v.  Ford,  52  Me.  479;  Allen  v. 
Doyle,  33  Me.  420;  Pierce  v.  Pierce,  29  Me. 
69. 

Acceptance  of  service. —  It  is  a  good  serv- 
ice on  plaintiff  and  one  of  defendants  if  a 
notice  addressed  to  the  attorney,  who  has  ap- 
peared as  attorney  for  both,  is  accepted  by 
him,  although  he  appends  to  his  signature  to 
the  acceptance  language  indicating  that  he  is 
the  attorney  for  plaintiff  only.  Walker  V. 
Abbey,  77  Iowa  702,  42  N.  W.  519. 

New  partnership. —  Notice  to  a  new  part- 
ner of  one  of  a  dissolved  law  firm  which  had 
acted  for  the  party  in  the  cause  is  insufficient, 
where  the  new  firm  did  not  succeed  to  the 
business  of  the  old  one.  Johnston  v.  Ashley, 
7  Ark.  470. 

Service  on  an  attorney  who  appeared  with- 
out authority  is  siiflicicnt.  Smith  r.  Bow- 
ditcli,  7  Pick.  (Mass.)  137. 

Service  on  substituted  attorneys  is  sufFi- 
ficiit,  altlioiigli  no  formal  substitution  has 
been  onicrcd.    King  r.  Bitcliie,  18  Wis.  554. 

96.  After  revocation  of  authority. —  Notice 
1;o  a  jx'rson  a|)pointo(l  as  state  agent  and  at- 
torney to  accept  service  after  his  authority 
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has  been  revoked,  but  before  the  appointment 
of  a  substitute,  is  good.  U.  S.  Life  Ins.  Co. 
V.  lioss,  102  Fed.  722,  42  C.  C.  A.  601. 

97.  Thus  notice  to  tiie  wife  of  the  party 
(Bauman  v.  Zinn,  3  Yeates  (Pa.)  157),  hh 
overseer  (Chapman  v.  Chapman,  4  Hen.  &  M. 
(Va.)  426),  or  special  bail  (Weaver  f.  Coch- 
ran, 3  Yeates  (Pa.)  168)  is  insufficient  where 
no  agency  is  .shown. 

Agreement  as  to  who  may  be  served. — 
Where  it  is  agreed  that  notice  may  be  given 
to  persons  designated,  a  notice  to  others  is 
insufficient.  Bohr  v.  Tlie  Baton  Rouge,  7  Sm. 
&  M.  (Miss.)  715. 

The  station  agent  of  a  railroad  company 
is  not  within  a  provision  permitting  service 
of  notice  on  the  agent  of  the  adverse  party. 
Atchison,  etc.,  R.  Co.  v.  Meek,  49  Nebr.  295, 
68  N.  W.  509. 

98.  Connecticut. — Clap  v.  Lockwood,  Kirby 
100. 

Illinois. —  McConnell  v.  Stettinius,  7  III. 
707. 

Kentucky. —  Hanly  v.  Blackford,  1  Dana  1, 
25  Am.  Dec.  114. 

North  Carolina. —  Cox  v.  Smitherman,  37 
N.  C.  66. 

United  States. — Brown  v.  Piatt,  4  Fed.  Cas. 
No.  2,026,  2  Cranch  C.  C.  253. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  100. 

Deposition  by  one  defendant. —  A  statute 
providing  that  depositions  may  be  taken  on 
notice  "  to  the  adverse  party,  if  there  be  only 
one  person;  if  there  be  several,  to  any  one  of 
tliem  who  is  a  real  party  in  interest  "  does 
not  authorize  one  of  two  defendants  to  take 
depositions  by  service  of  notice  on  the  sole 
plaintiff,  and  thereby  bind  his  co-defendant. 
Black  V.  Marsh,  31  "ind.  App.  53,  67  N.  E. 
201. 

Notice  to  one  defendant. —  The  deposition 
of  one  defendant  taken  without  notice  to  the 
other  is  not  admissible  against  the  latter,  at 
whose  instance  the  deponent  was  made  i 
party,  and  who  seeks  relief  against  both  him 
and  plaintiff.  Zerkel  r.  Wooldridge,  (Tex. 
Civ.  App.  1896)  36  S.  W.  409. 

Irregularity  in  a  notice  to  one  defendant 
is  cured  by  a  proper  notice  to  his  co-defendant 
who  is  the  attorney  of  record  for  both.  New- 
man r.  Dodson,  01  Tex.  01. 

Objection  by  defendant  served. —  Defend- 
ants on  whoso  attorney  notice  has  been  prop- 
erly served  cannot  object  that  their  co-ilo- 
fciuhmts  were  not  notified.  Glenn  r.  Glenn, 
17  lowii,  40S. 

Ejectment. — In  ejectment  depositions  taken 
on  not  ice  io  the  tenants,  but  without  notice 
to  their  co-defendant,  the  warrantor,  cannot 
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as  to  all,^^  or  the  party  served  is  the  real  party  interested  in  tlie  determination  of 
the  controversy.^ 

6.  Perpetuation  of  Testimony.  Notice  of  proceedings  to  perpetuate  testi- 
mony must  be  given  to  the  parties  interested  in  the  subject-matter  to  which  tlie 
testimony  relates.^ 

F.  Reasonableness  —  l.  In  General.  Where  the  time  within  which  notice 
must  be  given  is  not  prescribed  or  otherwise  fixed,  sucli  reasonable  notice  must 
be  given  to  the  adverse  party ^  as  will  afford  him  an  opportunity  to  attend  the 


be  read  if  the  tenants  claim  only  through  the 
warrantor.  Woodard  v.  Spiller,  1  Dana 
(Ky.)  179,  25  Am.  Dec.  139. 

Injunction. —  In  a  proceeding  by  creditors 
to  enjoin  the  removal  of  goods  purchased 
from  them  by  one  who  prior  to  the  purchase 
had  conspired  with  third  parties  to  seize  the 
goods  under  fictitious  executions  against  him, 
notice  to  the  third  parties  is  sufficient.  Field 
V.  Holzman,  93  Ind.  205. 

In  trespass  against  several,  a  deposition 
may  be  read  against  one  of  the  defendants, 
although  the  notice  was  served  on  him  alone, 
and  it  contains  statements  conducing  to  prove 
the  others  guilty.  Logan  v.  Steele,  3  Bibb 
(Ky.)  230. 

99.  Chase  r.  Hathorn,  61  Me.  505;  Ellis 
V.  Lull,  45  N.  H.  419. 

Discretion. —  The  authority  conferred  by 
the  Tennessee  code  on  the  court  or  clerk  to 
determine  whether  notice  shall  be  given  to 
each  person,  and  if  not  to  whom  it  shall  be 
given,  is  to  be  exercised  in  the  discretion  of 
the  court  or  clerk,  as  the  case  may  be.  Thomp- 
son V.  Commercial  Bank,  3  Coldw.  (Tenn.) 
46. 

1.  Nicholson  t.  Eichelberger,  6  Serg.  &  R. 
(Pa.)  546;  Spaulding  v.  Ludlow  Woolen  Mill, 
36  Vt.  150. 

Nominal  defendant. —  In  trespass  to  try 
title  the  failure  to  serve  one  defendant  who 
is  in  possession  of  the  premises  as  the  serv- 
ant of  his  co-defendant  who  was  duly  served 
is  immaterial.  King  x>.  Maxey,  (Tex.  Civ. 
App.  1894)  28  S.  W.  401. 

Party  of  record. —  Notice  may  properly  be 
given  to  the  party  of  record.  Richfer  v.  Selin, 
8  Serg.  &  R.  (Pa.)  425. 

A  party  interested  on  the  question  whether 
or  not  a  claim  is  just  should  have  notice  of 
the  taking  of  a  deposition  as  to  that  fact. 
Vaught  )-.  Murray,  71  S.  W.  924,  24  Ky.  L. 
Rep.  1587.  In  talcing  a  deposition  in  support 
of  a  claim  filed  against  an  estate,  it  is  not 
necessary  to  notify  every  person  who  has  an 
ultimate  interest  in  the  distribution  of  the 
property.  It  is  sufficient  to  notify  the  execu- 
tor and  any  other  person  who  may  have  ap- 
peared to  resist  the  claim.  Deuterman  v. 
Ruppel,  103  111.  App.  106. 

Creditors. —  In  an  action  against  an  as- 
signee for  the  benefit  of  creditors  who  had 
been  summoned  but  did  not  become  parties  to 
the  record,  where  the  validity  of  the  assign- 
ment is  alone  in  issue,  notice  to  the  trustee 
alone  is  sufficient.  Totman  v.  Sawyer,  39  Me. 
528. 

2.  Dearborn  v.  Dearborn,  10  N.  H.  473. 
Parties  interested. —  In  Maine  under  a  stat- 


ute requiring  a  person  wishing  to  perpetuate 
testimony  to  make  a  sworn  statement  con- 
taining the  names  of  all  persons  supposed  to 
be  interested  in  the  subject,  and  cause  notice 
to  be  given  to  all  persons  so  named,  a  notice 
served  on  the  husband  is  not  enough,  when 
the  wife,  being  the  owner  of  the  premises  to 
which  the  testimony  relates,  is  not  named  in 
the  statement  or  notified,  although  the  hus- 
band appeared  at  the  time  of  taking  the  dep- 
osition, and  put  interrogatories  to  the  de- 
ponent. Danforth  v.  Bangor,  85  Me.  423,  27 
Atl.  268.  Under  the  New  Jersey  act  of  1784 
notice  was  required  to  be  served  on  the  party 
interested,  and  service  on  his  attorney  was  a 
nullity.  Middleton  v.  Taylor,  1  N.  J.  L.  445. 
Under  22  Ohio  Laws,  p.  104,  the  judges  tak- 
ing depositions  are  required  to  notify  only 
parties  interested  who  are  within  the  county, 
or  their  attorneys,  if  within  the  county. 
Myers  v.  Anderson,  Wright  (Ohio)  513. 

3.  California. —  Ellis  v.  Jaszynsky,  5  Cal. 
444. 

Connecticut. —  Phelps  v.  Hunt,  40  Conn. 
97;  Masters  v.  Warren,  27  Conn.  293;  Sharp 
V.  Lockwood,  12  Conn.  155. 

Kentucky. —  Cross  v.  Cross,  41  S.  W.  272, 
19  Ky.  L.  Rep.  650;  Greer  v.  Ludlow,  7  Ky.  L. 
Rep.  290. 

Maine. —  Harris  v.  Brown,  63  Me.  51. 
Afassachusetts. —  Allen  v.  Perkins,  17  Pick. 
369. 

Michigan. — Drosdowski  v.  Supreme  Council 
0.  of  C.  L.,  114  Mich.  178,  72  N.  W.  169. 

Mississippi. —  Hunt  v.  Crane,  33  Miss.  669, 
69  Am.  Dec.  381. 

Missouri.- — In  re  Wogan,  (App.  1903)  77 
S.  W.  490. 

Nebraska. —  Cool  v.  Roche,  15  Nebr.  24,  17 
N.  W.  119. 

New  York. —  Elverson  v.  Vanderpoel,  41 
N.  Y.  Super.  Ct.  257. 

Ohio. —  Devinny  v.  Jelly,  Tapp.  159. 

Vermont. —  Kimpton  i\  Glover,  41  Vt.  283 ; 
Stephens  v.  Thompson,  28  Vt.  77. 

Virginia. —  Payne  V.  Zell,  98  Va.  294,  36 
S.  E.  379;  Trevelyan  v.  Lofft,  83  Va.  141,  1 
S.  E.  901 ;  Fant  v.  Miller,  17  Gratt.  187. 

United  States. —  Uhle  v.  Burnham,  44  Fed. 
729;  Bell  v.  Nimmon,  3  Fed.  Cas.  No.  1,259, 
4  McLean  539;  Jamieson  v.  Willis,  13  Fed. 
Cas.  No.  7,204,  1  Cranch  C.  C.  566;  Renner 
V.  Howland,  20  Fed.  Cas.  No.  11,700,  2  Cranch 
C.  C.  441. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  98. 

The  giving  of  insufficient  notice  is  such 
evidence  of  bad  faith  as  will  invalidate  the 
deposition.  In  re  Wogan,  (Mo.  App.  1903) 
77  S.  W.  490. 
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exaiiiiiiMticjii  ])crsoiia]!y  or  by  couiihcI,  or  to  take  hucli  otiicr  steps  as  lie  rnay  deem 
advisjible.  What  constitutes  reasoiial^le  notice  is  a  question  dependerjt  on  tlie 
peculiar  circumstances  of  eacli  particular  case/  and  is  for  the  determination  of  the 
court.' 


Notice  by  commissioners. — Wliere  a  rule  of 
court  provides  that  commissioners  shall  give 
'■  such  notice  as  they  may  deem  reasonable," 
it  is  enough  if  the  notice  actually  given  was 
reasonable  in  fact.  Waters  v.  Waters,  35  Md. 
531. 

Where  the  clerk  omits  to  specify  what  no- 
tice shall  be  given,  it  must  be  shown  that 
tlie  notice  actually  given  was  reasonable. 
Lesne  v.  Poniphrey,  4  Ala.  77;  Parker  v.  Hag- 
gerty,  1  Ala.  G32. 

Attendance  of  party. —  Where  a  party  to  a 
suit,  having  no  solicitor,  is  required  to  attend 
before  a  master  to  be  examined,  it  would 
seem  that  forty-eight  hours  notice  thereof 
should  be  given  to  him.  Watson  v.  Ham,  1 
Ch.  Chamb.  (U.  C.)  293. 

4.  The  chief  circumstances  to  be  considered 
are  distance,  number  of  witnesses,  and  facility 
of  communication  to  obtain  proper  represen- 
tation at  the  taking.  American  Exch.  Nat. 
Bank  v.  Spokane  Falls  First  Nat.  Bank,  82 
Fed.  901,  27  C.  C.  A.  274. 

Instances. —  It  is  sufficient  to  give  notice 
at  eleven  o'clock  in  the  morning,  for  the  ex- 
amination of  a  ^Yitness  bound  to  sea  at  four 
o'clock  in  the  afternoon  (Vinal  v.  Burrill,  16 
Pick.  (Mass.)  401)  ;  in  the  forenoon  to  take 
a  deposition  at  two-twenty  o'clock  in  the  af- 
ternoon, where  at  that  time  notice  was  given 
to  attend  at  four  o'clock  (Allen  v.  Perkins, 
17  Pick.  (Mass.)  369)  ;  one  entire  day  (Allen 
V.  Champion,  Wright  (Ohio)  672)  where  the 
witness  is  a  seafaring  man  (Bowie  v.  Talbot, 
3  Fed.  Cas.  No.  1,732,  1  Cranch  C.  C.  247)  ; 
two  days  (Georgetown  Water  Co.  v.  Central 
Thompson-Huston  Co.,  16  Ky.  L.  Rep.  125) 
or  more  than  two  days  when  the  deposition  is 
to  be  taken  in  the  country  (Hamilton  v.  Mc- 
Guire,  2  Serg.  &  E,.  (Pa.)  478).  Where  the 
adverse  party  or  his  attorney  resides  at  the 
same  place  where  the  deposition  is  to  be 
taken,  notice  of  the  taking  given  on  the  same 
day  (Vinal  v.  Burrill,  16  Pick.  (Mass.)  401; 
jNIumford  v.  Church,  1  Johns.  Cas.  (N.  Y.) 
147 ;  McGinnis  v.  Washington  Hall  Assoc., 
12  Graft.  (Va.)  602;  Leiper  v.  Bickley,  15 
Fed.  Cas.  No.  8,222,  1  Cranch  C.  C.  29 ;  Nich- 
olls  V.  White,  18  Fed.  Cas.  No.  10,235,  1 
Cranch  C.  C.  58),  or  on  the  preceding  day 
(Harris'  Appeal,  58  Conn.  492,  20  Atl.  617; 
Atkinson  c.  Glenn,  2  Fed.  Cas.  No.  010,  4 
Ciinich  C.  C.  134),  will  be  deemed  sufficient. 

Four  days'  notice,  of  the  examination  of 
witnesses  about  to  go  abroad  is  suflicient. 
See  Dicher  v.  Power,  Dick.  112,  21  Eng.  Re- 
print 211. 

Depositions  in  China. —  In  Sing  Cheong  Co. 
V.  Yung  Wing,  59  Conn.  535,  22  Atl.  289,  it 
■was  h(Od  that  two  months'  notice  of  taking 
depositions  in  (Jhina,  given  in  Connecticut, 
was  iiisullicient,  al( hough  the  trip  to  the 
jilaco  of  taking  could  be  made  in  twenty-nine 
diiys,  iij  view  of  tli(^  fact  that  the  length  of 
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time  required  to  reach  that  place  fumiBhed 
no  safe  guide  for  the  reasonableness  of  the 
notice,  as  it  would  in  a  counti-y  where  no  spe- 
cial preparations  are  necessary  for  the  proper 
taking  of  d(?positions. 

If  no  time  is  specified  by  a  commisBioner 
to  perpetuate  testimony  fourteen  days  will 
be  deemed  reasonable.  Jackson  v.  Perkins,  2 
Wend.  (N.  Y.)  308. 

Parties  residing  near  each  other. —  Where 
there  was  no  rule  of  court  or  settled  practice 
as  to  the  number  of  days'  notice  of  taking  a 
deposition  under  a  rule,  and  it  is  uncertain 
whether  the  rule  was  not  entered  by  order  of 
court,  and  many  years  have  elapsed,  and  no 
objection  has  been  made,  a  deposition  taken 
on  six  days'  notice,  the  parties  living  near 
each  other,  will  be  admitted.  Carpenter  v. 
Groff,  5  Serg.  &  R.  (Pa.)  102. 

What  laws  govern. —  The  sufficiency  of  the 
notice  as  to  time  is  determinable  by  the  laws 
of  the  state  where  the  action  is  pending. 
In  re  Wogan,  (Mo.  App.  1903)  77  S.  W.  490. 

Inconvenience  of  attorney. —  Where  the  no- 
tice is  served  on  the  attorney  of  record  in 
apt  time,  the  sufficiency  of  the  notice  is  not 
affected  by  the  fact  that  it  is  inconvenient  for 
the  attorney  to  attend.  Bailey  v.  Wright,  24 
Ark.  73. 

Duty  to  inform  adverse  party  of  intended 
departure  of  witness. —  Where  defendant  ob- 
jects to  taking  a  deposition  at  tlie  appointed 
time,  on  account  of  the  insufficiency  of  notice, 
plaintiff  is  not  bound  to  inform  him  that  the 
witness  is  about  to  leave  the  state,  and  there- 
fore his  deposition  cannot  be  postponed,  pro- 
vided he  is  guilty  of  no  fraudulent  conceal- 
ment. McGinnis  v.  Washington  Hall  Assoc., 
12  Graft.  (Va.)  602. 

Presumption. —  Wiere  notice  was  given  on 
the  eleventh  of  the  month  of  an  intention  to 
take  a  deposition  in  an  adjoining  state,  and 
the  examination  was  had  on  the  seventeenth, 
it  will  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  notice  was 
sufficient  to  enable  the  partj^  notified  to  at- 
tend. Greene  v.  Tally,  39  S.  C.  338,  17  S.  E. 
779. 

Waiver. —  The  insuffieiencj^  of  the  notice  is 
waived  by  appearance  and  cross-examination. 
Nevan  v.  Roup,  8  Iowa  207. 

5.  Gerrish  v.  Pike,  30  N.  11.  510;  Darling 
r.  Woodward,  54  Vt.  101 ;  Folsom  v.  Conner, 
49  Vt.  4 ;  Hough  i\  Lawrence,  5  Vt.  299. 

B3^  trial  judge. —  \Miero  the  judge  who  is- 
sued a  commission  failed  to  fix  the  time  of 
notice  and  the  parties  disagree  as  to  its  suffi- 
ciency, the  question  should  be  determined  by 
the  judge  who  presides  ^^•llen  the  depositions 
are  ofiered.    Cherry  v.  Slade,  0  N.  C.  400. 

The  reason  for  giving  short  notice  by  a 
conmiissioticr  can  be  shown  only  by  his  cer- 
tificate. Oral  proof  (lannot  be  given  at  the 
trial.    Chase  V,  Garretson,  (N.  J.  Sup.  1891) 
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2.  Time  of  Notice  —  a.  In  General.  Where  tlie  time  within  which  notice  of 
taking  a  deposition  must  he  given  is  prescrihed  hy  statute  or  rule,  or  is  tixed  bj 
a  judge  of  the  court,  the  validity  of  the  deposition  depends  upon  compliance 
with  such  statute,  rule,  or  direction  as  the  case  may  be." 

b.  Notice  of  Taking  at  Different  Times  and  Places.  Notice  or  notices  of  tak- 
ing depositions  at  different  places  at  the  same  time,'  or  at  such  times  and  places 
that  the  adverse  party  or  his  attorney  cannot  attend  are  unreasonable.^  In  such 
a  case  the  party  may  attend  at  either  place  designated  and  disregard  the  notice  as 
to  the  other,  and  the  depositions  taken  in  his  absence  will  be  suppressed,''  or  as 
it  has  been  held  in  some  cases  the  depositions  taken  will  be  rejected.^" 

c.  As  Dependent  on  Distance,  Route,  and  Means  of  Travel.  In  determining 
the  reasonableness  of  the  notice,  the  distance,  traveling  conveniences,  condition 
of  the  roads,  and  other  matters  afEecting  the  ability  of  the  party  or  his  counsel  to 
attend  the  examination  or  to  attend  it  and  return  in  time  for  trial  must  be  con- 
sidered;" and  where  the  notice  is  inadequate  to  permit  such  attendance  and 


22  Atl.  787  [affirmed  in  54  N.  j.  l.  42,  23 
Atl.  353]. 

Review. —  The  determination  of  the  court 
below  as  to  the  reasonableness  of  the  notice 
will  not  be  revised.  Nelms  v.  Kennon,  88 
Ala.  329,  6  So.  744;  Hough  r.  Lawrence,  .5 
Vt.  299. 

6.  Richardson  v.  Builington,  etc.,  R.  Co.,  8 
Iowa  260. 

By  commissioner. —  In  proceedings  under 
the  act  to  perpetuate  the  testimony  of  wit- 
nesses, the  commissioner  should  specify  in  the 
order  the  number  of  days  for  which  notice  is 
to  be  given.  If  no  time  is  specified,  he  will 
be  considered  as  having  deemed  fourteen  daj's 
reasonable  notice.  Jackson  v.  Perkins,  2 
Wend.  (N.  Y.)  308. 

By  court. —  A^liere  it  ip,  necessary  to  take 
a  deposition  during  the  trial  the  court  may 
prescribe  the  notice  to  be  given.  Deming  r. 
Foster,  42  N.  H.  165. 

By  judge. —  The  judge  who  grants  the  com- 
mission should  fix  the  time  of  the  notice. 
Cherry  v.  Slade,  9  N.  C.  400.  A  deposition 
will  not  be  set  aside  where  the  order  of  the 
judge  fixed  the  time  of  notice  at  three  days, 
and  the  counsel  of  the  opposite  party  ac- 
knowledged service  of  a  vtTitten  copy  of  notice 
more  than  three  days  before  the  taking  of  the 
deposition.  Attwood  v.  Fricot,  17  Cal.  37,  76 
Am.  Dee.  567. 

Forthwith. —  Under  a  provision  for  at  least 
five  days'  notice  unless  the  judge  prescribe  a 
shorter  time,  an  order  to  take  depositions  on 
the  day  of  the  order,  and  directing  service  of 
notice  forthwith,  is  insufficient  to  justify  less 
than  five  days'  notice.  Howell  v.  Howell,  60 
Cal.  390,  5  Pae.  681. 

Special  order. —  Where  a  standing  rule  re- 
quires ten  days'  notice,  a  deposition  taken 
under  a  special  ex  parte  order  on  three  days' 
notice  cannot  be  read.  Quynn  v.  Brooke,  22 
Md.  288. 

Notice  which  barely  exceeds  that  prescribed 

is  good,  although  the  indulgence  of  the  court 
may  be  needed  in  allowing  a  party  taken  by 
surprise  to  meet  it.  Toulman  v.  Swain,  47 
Mich.  82,  10  N.  W.  117. 

Computation. —  A  requirement  of  ten  days' 
notice  contemplates  that  the  party  should  re- 
ceive the  notice  ten  days  prior  to  the  exami- 


nation and  not  that  it  should  be  left  for 
him.    Gooday  v.  Corlies,  1  Strobh.  (S. 
199. 

The  Iowa  code  which  prescribes  five  days' 
notice  of  the  taking  of  any  deposition  when 
the  notice  is  served  on  the  party  "  within  the 
county  "  has  reference  to  the  county  in  which 
the  depositions  are  taken,  and  not  to  the 
county  in  which  the  cause  is  pending  and  in 
which  the  depositions  are  to  be  used.  Ken- 
nedy V.  Rosier,  71  Iowa  671,  33  N.  w.  226. 

Relaxation  of  statutory  requirement. —  A 
requirement  of  forty-eight  hours'  notice  will 
not  be  applied  strictly  in  the  case  of  an  ex- 
amination abroad  before  special  examiners. 
De  Brito  r.  Hillel,  L.  R.  15  Eq.  213,  42  L.  J. 
Ch.  307,  28  L.  T.  Rep.  N.  S.  59,  21  Wkly.  Rep. 
379. 

7.  Evans  f.  Rothschild,  54  Kan.  747,  39 
Pac.  701;  Water  v.  Harrison,  4  Bibb  (Ky.) 
87;  Uhle  v.  Burnham,  44  Fed.  729. 

Party  giving,  connected  with  but  one  case. 
—  The  fact  that  plaintiff's  attorneys  notified 
defendant  that  they  would  take  depositions  in 
one  state  on  the  same  day  as  other  deposi- 
tions were  taken  by  them  in  another  distant 
state  will  not  vitiate  either  deposition,  where 
]ilaintift'  is  connected  with  only  one  of  the 
causes,  and  the  objection  is  not  made  until 
the  calling  of  the  case.  Wytheville  Ins.,  etc., 
Co.  V.  Teiger,  90  Va.  277.  18  S.  E.  195. 

8.  Hankinson  r.  Lombard,  25  111.  572,  79 
Am.  Dec.  348;  Cole  v.  Hall,  131  Mass.  88. 
Contra,  Nolan  v.  Johns,  126  Mo.  159,  28  S.  W. 
492. 

Where  deposition  can  be  taken  at  one  place 

only. — •  Where  one  of  the  witnesses  died  be- 
fore the  time  fixed  by  the  notice  and  the  ad- 
verse party  by  reasonable  inquiry  could  have 
ascertained  that  fact  in  time  to  enable  him 
to  attend  the  examination  of  the  others,  the 
notice  and  deposition  taken  thereunder  were 
upheld.    Taylor  v.  Bate,  4  Dana  (Ky.)  198. 

9.  Hankinson  r.  Lombard,  25  111.  572,  79 
Am.  Dec.  348;  Evans  v.  Rothschild,  54  Kan. 
747,  39  Pac.  701;  Cole  v.  Hall,  131  Mass. 
88. 

10.  Waters  v.  Harrison,  4  Bibb  (Ky.)  87; 
Uhle  r.  Burnham,  44  Fed.  729. 

11.  Arkansas. — Lindauer  v.  Delaware  Mut. 
Safety  Ins.  Co.,  13  Ark.  461. 
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return  l)ecause  of  the  existing  conditions  affecting  travel  tlie  deposition  cannot 
be  read.''* 

d.  Computation  of  Time  and  Distance  —  (\)  Time.  Where  tlie  time  to  be 
allowed  is  prescriljed  by  statute  or  rule  one  day  should  be  counted  inclusive  and 
the  other  exclusive.'^ 

(ii)  Distance.  In  considering  distance  for  the  purpose  of  determining  the 
sufficiency  of  the  time  allowed  by  the  notice,  it  has  been  held  that  the  computa- 
tion should  be  made  from  the  residence  of  the  party  notified  to  the  place  of 


Connecticut. —  Sing  Cheong  Co.  v.  Yung 
Wing,  59  Conn.  635,  22  Atl.  289. 

Neio  Hampshire. — Gerrish  v.  Pike,  36  N.  H. 
510. 

Virginia,. —  Trevelyan  v.  Lofft,  83  Va.  141, 
1  S.  E.  901. 

United  States. — American  Exch.  Nat.  Bank 
V.  Spokane  Falls  First  Nat.  Bank,  82  Fed. 
961,  27  C.  C.  A.  274. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §§  100, 
101. 

12.  Connecticut. — Sing  Cheong  Co.  v.  Yung 
Wing,  59  Conn.  535,  22  Atl.  289. 

Indiana.- — Cefert  f.  Burcb,  1  Blackf.  400; 
Henthorn  v.  Doe,  1  Blackf.  157. 

loiva. —  Richardson  v.  Burlington,  etc.,  R. 
Co.,  8  Iowa  260. 

Kansas. —  Hartley  v.  Chidester,  36  Kan. 
363,  13  Pac.  578. 

Kentucky. —  Kincaid  v.  Kincaid,  1  J.  J. 
Marsh.  100;  May  v.  Russell,  1  T.  B.  Mon.  223; 
Shropshire  v.  Dickinson,  2  A.  K.  Marsh. 
20. 

Missouri. —  In  re  Wogan,  (App.  1903)  77 
S.  W.  490. 

Neto  York. —  Sandford  v.  Burrell,  Anth. 
N.  P.  250. 

Virginia. —  Trevelyan  v.  Lofft,  83  Va.  141, 
1  S.  E.  901. 

United  States. —  Barrell  i'.  Simonton,  2 
Fed.  Cas.  No.  1,042,  3  Cranch  C.  C.  681. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §§100, 
101. 

Instances  of  sufficiency. — The  following  no- 
tices have  been  held  reasonable  and  sufficient: 
Two  miles  distant,  one  day's  notice  (Mc- 
Guiley  v.  McLaughlin,  2  B.  Mon.  (Ky.)  302)  ; 
less  than  twenty  miles,  twelve  hours  (Balser 
V  Singer,  1  Ohio  Dec.  (Reprint)  56,  West. 
L.  J.  394)  ;  eighty-three  miles,  five  days 
(Dean  v.  Tygert,  1  A.  K.  Marsh.  (Ky.)  172)  ; 
two  hundred  and  forty-one  miles,  one  day, 
excluding  Simdays,  for  each  twenty  miles 
(Pinkham  v.  Cockell,  77  Mich.  265,  43  N.  W. 
93)  ;  one  thousand  five  himdred  miles,  ten 
days,  where  the  distance  could  be  traveled  in 
six  days  (Carlisle  r.  Tuttle,  30  Ala.  613); 
six  days'  notice  at  Ft.  Wayne,  Ind.,  of  taking 
depositions  at  Topeka,  Kan.  (Fitzpatrick  v. 
Papa,  89  ind.  17)  ;  nine  days'  notice  in  In- 
diana of  examination  in  New  York  city,  N.  Y. 
(Manning  v.  Oasliario,  27  Ind.  399)  ;  eight 
days'  notice  wlicie  joiiincy  could  be  made  in 
thirty-six  hours  (iri])os  c.  C^ochrano,  13  Ind. 
17"))  ;  tliiity  (liiys'  notice  in  Kentucky  for 
taking  in  PhiliMh'lphia,  Pa.  (Oaskill  v.  Glass, 
1  B.  Mon.  (  Ky. )  252);  twenty  days'  notice 
in  Oliio  of  examination  at  Little  Rock,  Ark. 
(Timms  v.  Wayne,  1  Handy  (Ohio)  400,  12 
Ohio  Dec.  (Reprint)  204)  ;  ten  days'  notice 

[XVI,  F,  2,  e| 


at  Olympia,  Wash.,  of  taking  deposition  at 
Seattle,  in  same  state  (Phelps  v.  Panama,  1 
Wash.  Terr.  615)  ;  forty-five  days'  notice  in 
New  Hampshire  of  taking  at  San  Francisco, 
Cal.  (Gerrisli      Pike,  36  N.  H.  510). 

Additional  days  allowed  for  travel. —  In 
some  of  the  states  one  day  is  allowed  for 
every  twenty  miles  of  travel  in  the  ordinary 
mode,  from  the  place  where  the  notice  is 
given,  or  the  trial  is  to  take  place,  to  the 
place  of  caption,  and  notice  given  in  accord- 
ance with  the  rule  will  be  deemed  sufficient. 
Lindauer  v.  Delaware  Mut.  Safety  Ins.  Co., 
13  Ark.  461;  Central  Bank  v.  Allen,  16  Me. 
41;  Pinkham  v.  Cockell,  77  Mich.  265,  43 
N.  W.  921.  An  additional  day  is  not  re- 
quired, unless  for  twenty  full  additional 
miles  travel.  Scammon  v.  Scammon,  33  N.  H. 
52.  A  party  claiming  the  notice  to  be  un- 
reasonable because  time  was  not  allowed  for 
travel  must  show  affirmatively  that  he  is  en- 
titled to  the  additional  time.  Adams  v.  Peck, 
4  Iowa  551. 

In  Kentucky  a  notice  which  allows  travel 
at  the  rate  of  thirty  miles  a  day  and  two 
days  for  preparation  is  deemed  sufficient. 
Sneed  v.  Wiester,  2  A.  K.  Marsh.  277. 

13.  Littleton  v.  Chri.stv.  11  Mo.  390;  Beas- 
ley  V.  Downey,  32  N.  C.  284. 

One  day. —  Lender  an  order  allowing  testi- 
mony to  be  taken  on  one  day's  notice,  a  notice 
given  on  one  day  to  take  testimony  on  the 
next  is  sufficient.  Walsh  v.  Bovle,  30  Md. 
262. 

Exclusion  of  day. —  In  Iowa  the  first  day 
is  excluded  and  the  last  included.  Richard- 
son V.  Burlington,  etc.,  R.  Co.,  8  Iowa  260. 
Notice  served  on  the  tenth  to  take  testimony 
on  the  twentieth  of  the  same  month  is  not 
reasonable  notice  of  not  less  than  ten  dav-(. 
Williams  v.  Halford,  67  S.  C.  296,  45  S.  E. 
207.  A  requirement  of  not  less  than  ten 
days'  notice  is  complied  with  by  a  notice 
served  on  the  thirteenth  to  take  depositions 
on  the  twenty-third  of  the  same  month.  Wil- 
liams V.  Halford,  64  S.  C.  396,  42  S.  E.  187. 
Where  at  least  five  days'  notice  must  be 
given,  and  one  day  in  addition  allowed  for 
every  thirty  miles  travel,  where  the  distance 
from  the  place  of  service  to  the  place  of  cap- 
tion is  thirty  miles,  a  notice  given  on  the 
twenty-fii  st  for  an  examination  on  the  twenty- 
sixth  of  ihc  sainc  month  is  insufficient.  Rich- 
ardson r.  Burlington,  etc.,  R.  Co.,  8  Iowa 
260. 

Exclusion  of  days  of  service  and  examina- 
tion.—  In  coni]niting  the  tinio  the  day  of 
service  and  the  day  specified  for  the  examina- 
tion should  be  excluded.  Atty.-Gen.  v.  Ball, 
9  Ir.  Eq.  403. 


DEPOSITIONS 


[13  Cyc]  911 


caption,^*  or  with  reference  to  tlie  distance  of  the  attorney  from  the  place  of 
examination  wlien  he  is  nearer  than  tlie  party. In  all  cases  the  computation 
should  be  by  the  shortest  available  route.-'^ 

G.  Service  of  Notice  — l.  Who  May  Serve.  The  notice  may  be  served  by 
any  competent  private  person/'''  unless  it  is  required  that  service  be  made  by  an 
officer    or  by  some  person  specially  authorized.'^ 

2.  Modes  of  Service  —  a.  On  Party.  Unless  otherwise  prescribed  service  of 
the  notice  must  be  personal  on  the  party.^° 

b.  On  Attorney.  Service  may  be  made  by  leaving  the  notice  at  the  attorney's 
office,  during  his  absence  from  the  state,  w^ith  a  person  of  suitable  age.^' 

c.  Reading.  A  requirement  of  service  of  a  notice  in  writing  is  not  complied 
with  by  reading  the  notice  to  the  person  for  whom  it  is  intended.^^ 

d.  Leaving  at  Residence.  In  some  jurisdictions,  where  the  party  is  not  absent 
from  the  state  or  on  a  journey,  the  notice  may  be  served  by  leaving  it  or  a  copy 
thereof  at  the  residence  of  the  person  for  whom  it  is  intended  with  a  person  of 
suitable  age  and  discretion.^ 


14.  Porter  i'.  Pillsbury,  36  Me.  278. 

15.  Toulman  V.  Swain,  47  Mich.  82,  10 
N.  W.  117. 

16.  A  notice  given  in  time  to  allow  the 
party  notified  to  reach  the  place  named  by  the 
shortest  possible  route,  although  not  by  the 
ordinary  railroad  route,  is  sufficient.  Ellis 
V.  Lull,  45  N.  H.  419. 

Land  or  water  route. —  'Where  the  notice  is 
seasonable  if  the  usual  land  route  is  traveled, 
but  too  short  if  the  distance  is  computed  by 
the  actual  route  by  water,  it  will  be  held 
sufficient.  Lindauer  v.  Delaware  Mut.  Safety 
Ins.  Co.,  13  Ark.  461. 

If  the  place  of  trial  has  been  changed  but 
the  record  has  not  been  removed,  the  distance 
should  be  computed  from  the  county  where 
the  suit  was  brought.  Phelps  v.  Young,  1 
111.  327. 

17.  Bell  r.  Fry,  5  Dana  (Ky.)  341;  Colton 
V.  Rupert,  60  Mich.  318,  27  N.  W.  520. 

18.  O'Connell  v.  Dow,  182  Mass.  541,  66 
N.  E.  788. 

By  sheriff. —  A  citation  by  a  justice  ad- 
dressed to  any  sheriff  or  constable  in  the  state 
notifying  a  party  to  a  suit  pending  in  another 
county,  of  the  taking  of  a  deposition  out  of 
the  state,  may  be  served  by  the  sheriff  of  the 
county  where  the  justice  exercises  jurisdic- 
tion in  the  county  where  the  party  resides. 
Parker  v.  Meader,  32  Vt.  300. 

Unauthorized  officer. —  AVhere  service  is  re- 
quired to  be  made  by  an  officer  who  is  au- 
thorized generally  to  serve  process  of  the 
court  which  has  jurisdiction  of  the  action  in 
which  the  notice  is  given,  a  constable  cannot 
serve  notice  to  take  a  deposition  in  an  action 
pending  in  the  superior  court.  Cullen  v.  Ab- 
sher,  119  N.  C.  441,  26  S.  E.  33. 

19.  The  authorization  of  an  indifferent 
person  is  a  judicial  act  requiring  the  exer- 
cise of  judicial  discretion,  hence  authoriza- 
tion by  a  magistrate  who  was  counsel  for  one 
of  the  parties  is  invalid.  St.  Johnsbury  v. 
Goodenough,  44  Vt.  662. 

20.  jMcEwen  v.  Morgan,  1  Stew.  (Ala.) 
190;  Burns  v.  State,  73  Ga.  747;  Carrington 
V.  Stimson,  5  Fed.  Cas.  No.  2,450,  1  Curt. 
437. 


Service  on  commissioners. —  Where  four 
commissioners  are  allowed  on  each  side,  the 
party  procuring  the  commission  may  serve 
any  two  of  the  commissioners  of  the  adverse 
party,  and  is  not  bound  to  serve  those  whom 
the  other  party  may  choose.  Anonymous,  3 
Atk.  633. 

21.  Lindley  v.  Hagens,  11  Rob.  (La.)  203, 
where  the  person  with  whom  the  notice  was 
left  was  over  fourteen  years  of  age. 

But  merely  leaving  a  notice  at  the  law 
office  of  an  attorney  in  his  absence  and  the 
party  not  being  present  is  insufficient.  Jonas 
V.  Smith,  2  Cine.  Super.  Ct.  63. 

22.  Woodruff  v.  Laflin,  4  Ark.  527;  Wil- 
liams V.  Brummel,  4  Ark.  129. 

Reading  the  notice  has  been  held  sufficient 
where  no  copy  was  demanded.  Brewing-ton  v. 
Endersby,  4  Greene  (Iowa)  263. 

Personal  service  of  a  copy  of  the  notice  is 
sufficient  without  reading.  Prather  r. 
Pritchard,  26  Ind.  65. 

Service  by  an  officer  of  a  magistrate's  cita- 
tion by  reading  it  to  the  party  is  insufficient. 
Fitts  V.  Whitney,  32  Vt.  589. 

23.  Kentucky. —  Bell  v.  Fry,  5  Dana  341; 
May  V.  Russell,  1  T.  B.  Mon.  223. 

Louisiana. —  Cohen  v.  Harvard,  5  Mart. 
N.  S.  212. 

North  Carolina. —  Kennedy  v.  Fairman,  2 
N.  C.  404. 

Pennsylvania. —  Campbell  v.  Shrum,  3 
Watts  60. 

Tennessee. —  Wilson  v.  Drake,  5  Hayw.  108. 

United  States. — -Merrill  v.  Dawson,  17  Fed. 
Cas.  No.  9,469,  Hempst.  563  ^affirmed  in  11 
How.  375,  13  L.  ed.  736]. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  112. 

Party  concealed  or  in  neighborhood. —  No- 
tice may  be  left  at  the  residence  of  the  party, 
if  he  be  in  the  house  and  conceal  himself,  or 
if  he  be  in  the  neighborhood.  Wilson  r. 
Drake,  5  Haysv.  (Tenn.)  108. 

Party  without  or  in  distant  part  of  state. 
—  If  the  party  is  in  a  distant  part  of  the 
state  or  in  another  state  service  of  the  notice 
by  leaving  it  at  his  residence  is  insufficient. 
Wilson  V.  Drake,  5  Hayw.  (Tenn.)  103. 
Where  the  notice  was  left  with  the  wife  of 
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e.  Mailing.  MailiDg  tlic  notice  to  the  party  entitled  tliereto  lias  been  lield 
under  some  circamstances  or  in  connection  witli  other  modoe  of  f-ervice  to  be 
sufficient.^' 

f.  Publication.  Where  tlie  \vlierea])outs  of  the  adverse  party  is  nn known,  and 
lie  is  not  represented  by  an  attorney,  service  may  be  made  by  publication.^' 

3.  Proof  OF  Service  —  a.  Necessity,  The  party  offering  the  deposition  must 
show  tiiat  the  required  notice  was  given.''^''' 

b.  Modes  of  Proof.  Wliere  the  service  is  made  by  an  officer,  it  is  proved  by 
Lis  return;^''  when  notice  was  given  l>y  tlie  officer  before  wliom  the  deposition 
was  taken  proof  is  made  by  liis  certificate,^  if  served  b}^  a  private  person  or  an 
officer  not  authorized  to  make  service,  by  liis  affidavit,^^  or  1>y  parol  proof;'''' 


the  party,  at  his  dwell ing-}iouse,  when  it  was 
known  by  the  adverse  party  that  he  was  ab- 
sent on  a  journey  to  anotlier  state,  and  when 
it  appeared  also  that  the  notice  might  have 
previously  been  given  to  the  party  himself, 
and  that  the  taking  of  the  deposition  might 
have  been  postponed,  as  it  respected  the  trial 
of  the  cause,  until  he  returned,  the  service 
was  held  to  be  insufficient,  and  the  deposition 
inadmissible.  Coleman  v.  Moody,  4  Hen. 
&  M.  (Va.)  1. 

Unable  to  find  within  county. — In  Michigan 
the  notice  may  be  left  at  the  residence  nf 
the  party,  if  he  cannot  be  found  within  the 
county.  Toulman  v.  Swain,  47  Mich.  82,  10 
N.  W.  117. 

Where  both  parties  reside  in  the  same 
town,  leaving  a  copy  of  the  notice  at  the 
residence  of  the  adverse  party  is  insufficient. 
Lemon  v.  Bishop,  1  Penr.  &  W.  (Pa.)  485. 

24.  A  letter  directed  to  the  opposite  party, 
and  put  into  the  post-office  on  the  twenty- 
first  day  of  the  month,  informing  him  that 
the  deposition  of  a  certain  witness  would  be 
taken  on  the  twenty-eighth  of  the  same 
month,  is  not  conclusive  evidence  of  notice, 
if  in  fact  the  letter  was  not  received  until 
the  twenty-ninth,  although  it  appears  that 
in  the  due  course  of  mail  the  notice  should 
have  been  received  on  the  twenty-second  or 
twenty-third.  Walker  v.  Parker,  29  Fed. 
Cas.  No.  17,082,  5  Craneh  C.  C.  639. 

In  connection  with  other  modes. —  In  Tre- 
velyan  r.  Lofft,  83  Va.  141,  1  S.  E.  901,  it 
was  held  that  the  notice  was  sufficiently 
served  by  posting  at  the  door  of  the  party's 
residence,  he  and  all  of  his  family  being  ab- 
sent from  home,  and  also  by  serving  a  copy 
on  his  counsel  upon  the  same  day,  and  by 
mniling  a  copy  to  him  abroad,  which  he  re- 
ceived in  due  course  of  mail. 

25.  Maxwell  v.  Holland,  2  N.  C.  302,  where 
an  order  was  made  directing  publication  for 
throe  successive  weeks  in  a  newspaper,  of 
notice  that  the  deposition  would  be  taken  at 
a  certain  place  and  day  three  months  after 
piil)l  i(!iiti()ii. 

But  unless  authorized  by  statute  it  has 
))pori  held  Ihnt  the  attempted  service^  of  notice 
by  jHibliciitioii  is  ;i  nullity.  Ijatticr  V.  Lat- 
tior,      Oliio  ,'")38. 

Must  be  in  conformity  with  the  statute. — 
Publication  under  a  statute  which  requires 
the  notice  to  be  published  once;  a  week  for 
four  HUccpH.siv(!  weeks  is  comploted  on  the 
fourth  issue  of  the  newspaper  containing  it 
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and  if  a  reasonable  time  elapses  Ixrtween  the 
date  of  said  fourth  issue  and  the  taking  of 
the  depositions  the  notice  will  be  sufficient. 
Miller  r.  Neff,  33  W.  Va.  197,  10  S.  E.  378,  6 
L.  R.  A.  515. 

26.  Smelser  v.  Williams,  4  Rob.  (La.) 
152;  Gill  V.  Phillips,  C  Mart.  N.  S.  (La.) 
298. 

Recording  proof. —  In  Thomas  x.  C'lagett,  2 
Harr.  &  M.  (Md.)  172,  a  deposition  was  held 
inadmissible  because  it  did  not  appear  that 
proof  of  notice  was  lodged  for  record,  with 
the  clerk  of  the  county  where  the  deposition 
was  taken,  nor  that  the  notice  was  recorded. 

27.  Hour  of  service. —  A  return  of  service 
on  the  day  before  the  time  appointed  for 
taking  the  deposition,  without  stating  the 
hour  of  service,  fails  to  show  that  the  party 
had  the  twenty-four  hours'  notice  allowed  by 
statute.  Hunt  v.  Lowell  Gas  Light  Co.,  1 
Allen  (Mass.)  343. 

Sufficiency. —  A  return  "  executed  by  de- 
livering a  true  copy  of  the  above  notice " 
sufficiently  shows  service  on  the  party  to 
whom  the  notice  is  addressed.  Helm  v. 
Shackleford,  5  J.  J.  Marsh.  (Ky.)  390.  A 
return  "  executed  this  writ  on  the  18th  of 
June,  1859,"  although  informal,  if  in  other 
respects  unexceptionable,  is  sufficient.  Bew- 
ley  V.  Cummings,  3  Coldw.  (Tenn.)  232. 

28.  Conclusiveness  of  proof  see  in-fra,  XVI, 
G,  3,  e. 

Annexation  of  notice. —  ■\^liere  the  magis- 
trate omits  to  certify  that  the  adverse  party 
was  duly  notified,  but  annexes  the  notice, 
from  which  it  appears  that  legal  notice  was 
given,  the  deposition  may  be  read.  Homer 
V.  Brainerd,  15  j\Ie.  54. 

Who  may  certify. —  Service  of  a  notice  to 
take  a  deposition,  to  be  used  in  the  circuit 
court  of  the  United  States,  should  be  cer- 
tified by  the  magistrate  as  Avell  as  by  the 
marshal.  Harris  f.  Wall,  7  How.  (U.  S.) 
093,  12  L.  ed.  875. 

29.  Bell  r.  Fry,  5  Dana  (Ky.)  341;  Gordon 
V.  Watkins,  Sm.  &  M.  Ch.  (Miss.)  37. 

In  deposition. —  A  witness  who  servos  no- 
tice may  prove  the  service  in  his  deposi- 
tion. Balsor  r.  Singer,  1  Ohio  Doc.  (Re- 
print) 50,  1  West.  L.  J.  394. 

Verification  of  return. —  A  return  by  a 
clork  who  served  notice  is  not  legal  evi- 
dence unless  verified  by  his  affidavit.  Hyde 
r.  Benson,  (i  .-Vrk.  390.  ' 

30.  Ilobbs  V.  Duff,  43  Cal.  485;  Boll  r. 
Fry,  5  Dana  (Ky.)   341;  Pickard  v.  Polhe- 
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or  service  may  be  shown  by  the  written  admission  of  the  attorney  of  tlie 
party. 

c.  Presumptions.  In  the  absence  of  any  showing  to  tlie  contrary  it  will  be 
presumed  that  the  officer  performed  his  dnty  in  serving  the  notice/'^  and  that  the 
date  of  the  notice  was  the  date  of  its  service.^^ 

d.  Suffleieney.  The  proof  of  service  must  show  that  the  notice  was  served 
within  the  time^  and  in  the  manner  required  by  law.^^  If  the  party  was  not 
served  personally  the  reason  for  the  omission  should  appear.^" 

e.  Conclusiveness.  "While  it  lias  been  held  that  the  return  of  an  officer  ^'  or 
the  certificate  of  the  magistrate  or  notary  before  whom  the  deposition  was  taken 
is  only  evidence  of  its  truth,  it  has  also  been  held  that  tlie  certificate 
of  the  magistrate  renders  conclusive  the  recitals  in  the  caption  of  tlie  deposition 
as  to  the  fact  of  notice.'"^ 

XVII.  EXECUTING  COMMISSION  OR  TAKING  DEPOSITION. 
A.  In  General.    Statutes  respecting  the  taking  of  depositions  must  be  sub- 
stantially complied  with  and  no  material  deviation  therefrom  will  be  allowed, 
unless  by  the  agi'eement  or  waiver  of  the  parties.'"    Where  a  deposition  is  taken 


mus,  3  Mich.  185 ;  Laurence  v.  Phelps,  2 
Root  (Pa.)  334.  Contra,  Barnes  v.  Ball,  1 
Mass.  73. 

Oath  of  party. — A  party  cannot  prove  serv- 
ice by  his  own  oath.  Lockwood  v.  Adams, 
10  Ohio  397. 

Proof  before  commissioner. —  A  commis- 
sioner to  take  depositions  in  another  state, 
to  whom  the  commission  is  sent,  may  take 
evidence  bj'  affidavit  that  notice  of  the  time 
and  place  of  holding  the  commission  was 
served  on  the  other  commissioners  appointed 
in  the  matter.  Tussey  v.  Behmer,  9  Lane. 
Bar  (Pa.)  45. 

31.  Coffin  V.  Anderson,  4  Blackf.  (Ind.) 
395;  Claiborne  v.  Frazier,  2  Brev.  (S.  C.)  47. 

Admission  by  partner  of  attorney. —  In 
Brown  v.  Clement,  68  111.  192,  tliere  was  held 
to  be  sufficient  service  where  the  notice  sent 
by  mail  was  returned  with  an  admission  of 
service,  and  acted  upon  under  the  belief  that 
it  was  signed  by  authority  of  the  attorney, 
who  was  in  fact  absent,  and  it  appeared  that 
the  admission  was  signed  by  the  attorney's 
son  and  law  partner. 

32.  Advertisements. —  WHiere  the  commis- 
sioner is  directed  to  "  advertise  the  time  and 
place  of  his  sittings,"  the  court  will  pre- 
sume, in  the  absence  of  any  evidence  to  the 
contrary,  that  the  commissioner  did  his  duty. 
Maze  V.  Heckinger,  13  Ky.  L.  Rep.  541. 

Identity  of  person  served. —  If  the  notice  is 
executed  by  the  sheriff  on  a  person  bearing 
the  same  name  as  one  of  the  partners  of 
the  firm,  it  will  be  presumed  that  the  sheriff 
did  his  duty,  and  that  the  person  on  whom 
the  notice  was  served  was  a  partner  of  the 
firm.    Reese  v.  Beck,  24  Ala.  651. 

33.  Keller  v.  Nutz,  5  Serg.  &  R.  (Pa.)  246. 

34.  Proof  that  notice  was  given  ten  days 
before  a  specified  date  does  not  show  com- 
pliance with  a  requirement  of  notice  ten  days 
before  the  dedimus  is  sued  out.  Corgan  v. 
Anderson,  30  111.  95. 

35.  Service  at  residence. —  Where  service 
by  leaving  the  notice  at  the  residence  of  the 
party  is  relied  on,  the  proof  must  specify  the 
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residence  (Hill  v.  Norvell,  12  Fed.  Cas.  No. 
0,497,  3  McLean  583),  and  state  with  whom 
the  notice  was  left  (Crozier  v.  Gano,  1  Bibb 
(Ky. )  257).  If  the  notice  was  left  with  the 
wife  of  the  party  the  proof  need  not  show 
that  she  was  informed  of  its  purport  (Mc- 
Call  V.  Towers,  15  Fed.  Cas.  No.  8,674,  1 
Craneh  C.  C.  41),  and  it  will  be  presumed 
that  she  was  at  home  and  that  service  was 
therefore  made  at  the  dwelling-house  of  the 
party  (Snyder  v.  Wilt,  15  Pa.  St.  59). 

36.  Wilson  v.  Drake,  5  Hayw.  (Tenn.) 
108,  where  the  service  was  made  on  the  at- 
torney. 

37.  Bowser  v.  Knapp,  15  W.  Va.  277. 

38.  Pierce  v.  Pierce,  29  Me.  69;  Minot  v. 
Bridgewater,  15  Mass.  492;  Barnes  v.  Ball,  I 
Mass.  73. 

39.  Lyon  r.  Ely,  24  Conn.  507. 

40.  True  v.  Plumley,  36  Me.  466;  Norris 
V.  Vinal.  33  Me.  581;  Cooper  v.  Bakeman,  33 
Me.  370  [explaining  and  distinguishing 
Pierce  v.  Pierce,  29  Me.  69;  Minot  v.  Bridge- 
water,  15  Mass.  492;  Barnes  v.  Ball,  1  Mass. 
73]. 

Impeachment  by  return  of   officer. —  The 

gtatement  in  the  caption  cannot  be  controlled 
by  an  officer's  return  on  a  notification  at- 
tached, which  is  not  referred  to  in  the  cap- 
tion, nor  by  the  fact  that  the  adverse  party 
or  his  attorney  was  aetvially  absent  at  the 
time.    Norris  v.  Vinal,  33  Me.  581. 

Parol  evidence  to  impeach. —  Parol  testi- 
mony to  show  that  the  time  between  the 
notice  and  the  caption  was  less  than  allowed 
by  the  statute  is  inadmissible.  Cooper  r. 
Bakeman,  33  Me.  376. 

41.  Alaska. — Dunbar  v.  De  Groff,  1  Alaska 
25. 

CaK/omirt.— Thomas  v.  Black,  84  Cal.  221, 
23  Pac.  1037;  McCann  v.  Beach,  2  Cal.  32; 
McCann  r.  Beach,  2  Cal.  25. 

Colorado. —  Ryan  v.  People,  21  Colo.  119, 
40  Pac.  775. 

Illinois. —  Corgan  v.  Anderson,  30  111.  95 ; 
Greene  County  v.  Bledsoe,  12  111.  267. 

Maryland. — Williams  v.  Banks,  5  Md.  198; 
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in  another  Btatc  to  be  used  witliin  the  state  in  which  tlie  commission  issued,  the 
proceedings  are  the  proceedings  of  the  court  which  issued  it,  and  are  to  Ijc  regu- 
lated by  the  laws  of  the  state  in  wljich  it  is  situated.''^ 

B.  By  Person  Desig-nated.  The  deposition  must  bo  taken  before  tiie  magis- 
trate, notary,  or  other  otHcer  designated  in  the  notice,**  unless  tlie  notice  states 
that  it  will  be  taken  before  the  officer  named  or  some  other  like  official  or  proper 
authority. 

C.  Oath  of  Commissioner  or  Officer.  When  so  required  by  statute  or  rule 
the  cornnussioner  must  take  the  ])rescribed  oath,'*-'''  but  if  not  so  required  he  need 
not  be  sworn  nor  need  an  official  to  whom  a  general  oath  of  office  lias  been 
administered  be  specially  sworn  when  acting  as  a  conimissioner  or  taking  de])Osi- 
tions  in  a  particular  case.'''    Where  connnissioners  certify  tliat  they  were  duly 


Tolly  V.  Ford,  1  Harr.  «&  J.  413;  Lowos  v. 
Holbrook,  1  Harr.  &  J.  153 ;  Bladen  v.  Cockey, 
1  Harr.  &  M.  230. 

Massachusetts. —  Bradstreet  v.  Baldwin,  11 
Mass.  229. 

Missouri. —  Patterson  r.  Fagan,  38  Mo.  70. 
lS!e\o  Hampshire. —  Fabyan   i'.  Adams,  15 
N.  H.  371. 

}\eio  Jersey. —  Moran  i?.  Green,  21  N.  J.  L. 
562;  Hendricks  r.  Craig,  5  N.  J.  L.  567; 
Lawrence  r.  Finch,  17  N.  J.  Eq.  234. 

Texas. —  Johnson  v.  State,  27  Tex.  758. 

United  States. — ■  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Luther  v.  The  Merritt 
H\int,  15  Fed.  Cas.  No.  8,610,  Newb.  Adm.  4; 
Hacker  v.  U.  S.,  37  Ct.  CI.  86. 

Canada.- — Millville  Mut.  Mar.,  etc.,  Ins. 
Co.  v.  Driscoll,  11  Can,  Supreme  Ct.  183. 

Non-execution. —  If  the  caption  to  the  in- 
terrogatories recites  that  the  answers  were 
taken  by  consent  of  parties,  the  taking  of  the 
answers  cannot  be  referred  to  a  commission. 
The  commission  is  to  be  considered  as  un- 
executed by  the  express  return  of  the  com- 
missioners. Louisville,  etc.,  R.  Co.  r.  Chaf- 
fin,  84  Ga,  519,  11  S,  E,  891. 

Substantial  compliance. —  Compliance  with 
the  substance  of  the  law  is  sufficient,  Greene 
County  i:  Bledsoe,  12  111.  267. 

This  rule  is  superseded  by  the  Idaho  code, 
which  requii'es  its  provisions  to  be  liberally 
construed.  Darby  v.  Heagerty,  2  Ida.  (Hash.) 
282,  13  Pac,  85, 

That  all  the  witnesses  named  in  the  com- 
mission were  not  examined  does  not  require 
the  su]ii)r(^ssion  of  the  depositions  of  those 
that  wcrv.  Sehunior  r.  Russell,  83  Tex.  83, 
18  S.  W.  484. 

In  England. —  A  strict  and  literal  compli- 
ance with  tlie  directions  in  an  order  for  a 
commission  under  the  ICnglish  statute  (1  Wm. 
IV,  c.  22,  §  4),  to  examine  witness  abroad 
is  unnecessary.  Hodges  v.  Cobb,  L.  R.  2 
Q.  P..  652,  8  B.  &  S.  583,  36  L.  J.  Q.  B.  265, 
16  L.  T.  Pop.  N.  S.  792,  15  Wkly.  Rep.  1038. 

42.  Conimandcur  r,  Russell,  5  Mart,  N,  S. 
(La,)  45(1;  I'ratt  /■,  Roman  Calholic  Orphan 
Asyhim,  20  N.  Y,  App,  Div.  352,  46  N,  Y, 
Suppl.  1035,  wlicr(>  proof  of  the  law  of  l<]ng- 
liind  was  attcmjitec!  to  be  made  by  letter  and 
declaration  exe(nite(l  under  tlu;  laws  of  that 
couniry  pi'oviding  for  the  taking  of  proof  to 
l>e  used  in  its  colonies. 

43.  Da^Kctt  t'.  Taliman,  8  Conn.  168; 
Henry  r.  Huntley,  37  Vt.  316. 
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A  deposition  taken  before  a  justice  of  the 
peace  unmcd  is  good  under  a  notice  that  the 
deposition  will  be  taken  before  such  person 
without  designating  him  by  his  official  title. 
Patterson  i:  Hubbard,  30  111.  201. 

44.  Daggett  c.  Taliman,  8  Conn.  168; 
Alexander  r.  Alexander,  5  Pa.  St.  277  ;  Goim- 
lev  V.  Bunvan,  138  U.  S.  623,  11  S.  Ct.  453, 
34  L.  ed.  1086. 

45.  Clogg  V.  McDaniel,  89  Md.  416,  43  Atl. 
795;  Tollev  c.  Ford,  1  Harr.  &  J.  (Md.)  413; 
Prevail  v.  Bache,  9  Fed.  Cas.  No.  5 J 13,  5 
Cranch  C.  C.  463 ;  D'Alton  v.  Trimleston, 
Fl.  &  K.  063  ;  Huggins  v.  Moffitt,  Fl.  &  K.  621. 

Commissioners  may  qualify  each  other. 
Williams  v.  Ricliardson,  12  S.  C.  584. 

Sufficiency  of  oath. —  A  statute  requiring  a 
conimissioner  to  make  oath  that  he  will 
"  faithfully,  fairly  and  impartially  execute 
the  commission  "  is  not  complied  with  by  an 
oath  that  he  will  faithfully  execute  the  com- 
mission (Perry  v.  Thompson,  16  X.  J.  L. 
72)  or  by  swearing  that  he  will  truly,  faith- 
fully, and  without  partiality  take  the  ex- 
amination and  depositions  ( Lawrence  v. 
Finch,  17  N.  J.  Eq.  234). 

Swearing  himself. —  A  single  commissioner 
appointed  to  take  evidence  abroad  may  ad- 
minister the  oath  to  himself.  Wilson  v.  De 
Coulon,  22  Ch.  D.  841,  53  L.  J.  Exeh,  248. 
48  L.  T.  Rep.  N.  S.  514,  31  Wkly.  Rep.  839. 

46.  Wolfe  V.  Parham,  18  Ala.  441;  People 
V.  Riley,  75  Cal.  98,  10  Pac.  544.  See  Gilpins 
V.  Coiisequa,  10  Fed.  Cas.  No.  5,452,  Pet, 
C.  C.  8.5,  3  Wash.  184. 

Under  special  circumstances  the  oath  of 
commissioners  named  to  execute  a  commis- 
sion in  a  foreign  country  may  be  dispensed 
with.  Clay  r.  Stephenson,  3  A.  &  E.  807.  1 
H.  &  W.  409,  4  L.  J.  K.  B.  212,  5  N.  &  M. 
318,  30  E.  C.  L.  367;  Bolen  v.  Milladew,  10 
C.  B.  898,  20  L.  J.  C.  P.  172,  70  E.  C.  L. 
898. 

In  the  English  court  of  exchequer  commis- 
sioners a])p()inted  in  aid  of  the  master,  after 
a  decree,  arc  not  sworn  to  secrecy.  Hall  v. 
Clee,  1  .iur,  918,  2  Y,  &  C.  Exch.  725. 

47.  See  Hovt  v.  Hammcldn,  14  How. 
(U.  S.)  34(i,  14  L.  ed.  449. 

Justice  of  the  peace. —  It  is  not  necessary 
that  a  justice  of  the  i)eace  who  takes  a  dopo- 
siiion  under  a  (commission  and  issues  his  ci- 
tation and  makes  his  return  as  justice  of  the 
peace  shoulil  l)c\  sworn  as  a  commissioner. 
Kelton  r.  Montaut,  2  R.  I.  151. 
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sworn  ^  or  there  is  evidence  on  the  face  of  tlie  commission  that  the  oath  was 
administered,  and  the  commissioners  so  certify,  it  will  be  presumed  that  it  was 
administered  by  a  competent  officer.""* 

D.  As  to  Witness.  Tlie  deposition  of  a  person  otlier  than  the  witness  desig- 
nated is  inadmissible,^"  unless  the  adverse  party  is  aware  that  the  person  examined 
was  the  witness  intended.^^ 

E.  Place  of  Taking* — l.  In  General.  Where  the  commission  or  the  order 
for  taking  a  deposition  directs  where  it  is  to  be  taken,  or  the  place  of  taking  is 
prescribed  by  statute  or  rule  of  court,  if  the  deposition  is  taken  elsewhere  it  is 
inadmissible,^^  unless  the  circumstances  or  exigencies  of  the  case  authorized  a 
departure  from  the  general  I'ule.^^ 


Original  qualification. — A  standing  commis- 
sioner, who  liiis  taken  the  oath  prescribed  in 
"  open  court,"  and  whose  certificate  of  quali- 
fication was  filed  at  that  time,  is  sufficiently 
qualified  to  take  depositions,  although  the 
act  rmder  which  he  was  appointed  directs 
that  his  certificate  be  "  recorded,"  and  that 
his  oath  must  be  taken  "  before  the  judge." 
Quvnn  v.  JBrooke,  22  Md.  288. 

48.  State  c.  Levy,  3  Harr.  &  M.  (Md.) 
591. 

49.  Snavelv  r.  McPherson,  5  Harr.  &  J. 
(Md.)  150;  'Walkup  v.  Pratt,  5  Harr.  &  J. 
(ild.)  51;  Wilson  i:  Mitchell,  3  Harr.  &  J. 
(Md.)  91. 

Aliter  where  the  commissioners  merely  cer- 
tify that  they  took  the  oath,  and  no  signature 
of  an  officer  is  appended  thereto.  Brewer  v. 
Bowersox,  92  Md.  567,  48  Atl.  1060,  where 
the  commissioner  merely  certified  "  I  took  the 
oath  annexeil  to  said  commission." 

Presumption. —  Depositions  taken  abroad 
and  returned  with  the  conmiission  are  ad- 
missible in  evidence  without  proof  that  the 
commissioners  had  taken  the  oath  prescribed 
by  the  commission,  or  returned  by  them  to 
that  efi'eet.  Such  oath  is  required  to  be  taken, 
but  the  court  will  presume  that  this  has  been 
done,  nothing  appearing  to  the  contrary. 
Wilmot  r.  Haws.  3  N".  Brunsw.  351. 

50.  Harlan  v.  Richmond,  108  Iowa  161,  78 
N.  YW  809 ;  Patterson  v.  Wabash,  etc.,  R.  Co., 
54  ]\.rich.  91,  19  N.  W.  761;  Miller  r.  Frey, 
49  Xebr.  472,  68  N.  W.  630. 

Witnesses  named  "  and  others." —  A  notice 
of  the  taking  of  the  depositions  of  certain 
named  witnesses  "  and  others "  is  sufficient 
to  authorize  the  taking  of  the  deposition  of 
an  additional  witness  not  specifically  named. 
Independent  Dryer  Co.  v.  Livermore  Foimdrv, 
etc.,  Co.,  60  111.  App.  390.  And  compare 
McDugald  r.  Smith,  33  N.  C.  576,  to  the 
effect  that  under  a  notice  to  take  the  deposi- 
tions of  two  persons  named  and  others  the 
depositions  of  other  witnesses  than  those 
named  may  he  taken,  although  the  witnesses 
named  are  not  examined. 

51.  Kent  r.  Buck,  45  Vt.  18. 
Stipulation  as  to  witness. —  The  deposition 

of  James  Y.  taken  without  objection,  under 
an  agreement  to  take  the  deposition  of  John 
v.,  is  admissible.  Hays  v.  Phelps,  3  Sandf. 
(N.  Y.)  04. 

52.  Biddle  v.  Frazier,  3  Houst.  (Del.)  258; 
Beach  v.  Workman,  20  N.  H.  379;  Bank  v. 
Brodhead,  2  Lehigh  Val.  L.  Rep.  (Pa.)  383; 


Bondereau  v.  Montgomery,  3  Fed.  Cas.  No. 
1,694,  4  Wash.  186. 

County  Virhere  witness  "sojourns." — A  per- 
son living  without  the  state  who  does  busi- 
ness in  a  city  within  the  state  "  sojourns " 
in  such  city,  within  a  statute  providing  that 
a  commission  issued  in  another  state  may  be 
executed  in  the  county  in  which  the  witness 
resides  or  sojourns.  Wittenbroek  v.  Mabins, 
57  Hun  (N.  Y.)  140,  10  N.  Y.  Suppl.  733. 

Place  different  from  that  designated. — 
Where  the  oflice  of  the  commissioner  is  spec- 
ified by  designating  its  location  in  a  city, 
a  deposition  taken  at  his  office  at  another 
location  but  in  the  city  named  is  admissible. 
Sayles  r.  Stewart,  5  Wis.  8. 

The  convenience  of  the  parties'  counsel  or 
witnesses  may  be  taken  into  consideration 
(Kahn  r.  Redford,  3  Ch.  Chamb.  (U.  C.) 
55)  ;  but  a  party  or  a  witness  should  not  be 
compelled  to  attend  any^vhere  but  the  place 
at  which  he  has  a  right  to  be  examined  unless 
vmder  special  circumstances  (Gallagher  v. 
Gairdner,  2  Ch.  Chamb.  (U.  C.)  480;  Mc- 
Dermid  r.  McDermid,  2  Ch.  Chamb.  (U.  C.) 
372).  For  the  convenience  of  defendant 
summoned  as  a  witness,  instead  of  compelling 
him  to  appear  before  the  examiner,  his  te.sti- 
mony  may  be  taken  in  the  county  where  he 
and  some  of  the  complainants'  counsel  reside. 
Prevost  V.  Gorrell,  19  Fed.  Cas.  No.  11,405a. 

Evidence  of  place  of  taking. — "^^^lere  a  com- 
mission issued  to  take  a  deposition  abroad  it 
is  competent  for  the  judge  to  find  that  it 
was  taken  in  the  foreign  coimtry,  from  evi- 
dence that  the  envelope  in  which  the  deposi- 
tion was  received  bore  the  post-mark  and 
postage  stamp  of  such  foreign  country.  Mc- 
Kinney  r.  Wilson,  133  Mass.  131. 

Office  of  interested  attorney. —  The  practice 
of  taking  depositions  in  the  office  of  an  at- 
torney interested  in  the  cause  is  objection- 
able, but  the  fact  that  a  notary  before  whom 
a  deposition  was  taken  has  his  office  in  a 
room  occupied  by  the  attorneys  who  repre- 
sented the  parties  taking  the  deposition  is 
not  of  itself  suflicient  to  warrant  the  exclu- 
sion of  the  deposition  when  offered  to  be 
read  upon  the  trial.  Singer  Mfg.  Co.  r.  Mc- 
Allister, 22  Nebr.  359,  35  N.  W.  181. 

Hostile  country. —  A  commission  may  be 

executed  in  the  enemy's  country.    v. 

Romney,  Ambl.  62;  Cahill  v.  Shepherd,  12 
Ves.  Jr.  335,  33  Eng.  Reprint  127. 

53.  Aged  witnesses  living  in  a  distant  part 
of  the  state  may  be  examined  before  a  master 
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2.  Compliance  With  Notice.  Tlie  deposition  should  be  taken  at  tlie  place 
designated  in  the  notice.'''' 

F.  Time  of  Taking — l.  In  General.  Statutes  and  rules  prescribing  the 
time  for  taking  a  deposition  must  be  strictly  complied  with.'''  If  the  time  is  not 
presciibed  they  must  be  taken  with  reasonable  diligence  and  at  a  reasonable 
tiine  of  day,''^  but  should  not  be  taken  at  a  time  when  it  is  evident  that  the 
adverse  party  or  his  counsel  cannot  attend.''** 


in  their  own  county,  on  interrogatories  ap- 
proved by  the  master  before  whom  the  refer- 
ence is  pending.  Mason  Xi.  Roosevelt,  3  Johns. 
Ch.  (N.  Y.)  627. 

County  of  commissioners'  appointment. — 
Witnesses  may  be  examined  in  perpetuam 
out  of  the  county  of  the  commissionei's'  ap- 
pointment, if  they  consent.  Jackson  v.  Leek, 
12  Wend.  (N.  Y.)  105. 

County  other  than  that  of  residence. — 
Where  a  witness  has  the  right  to  be  examined 
in  the  county  of  his  residence  it  is  imma- 
terial that  his  deposition  was  taken  in  an- 
other county,  if  he  voluntarily  appeared. 
Harding  r.  Larkin,  41  111.  413. 

Going  witness,  out  of  the  state. —  A  com- 
mission to  take  the  testimony  of  a  going 
witness  may  be  taken  out  of  the  state  after 
he  has  left  it.  Boston  v.  Bradley,  4  Harr. 
(Del.)  524. 

Non-resident  —  Within  the  state. —  A  com- 
mission to  take  the  testimony  of  a  non-resi- 
dent witness  may  be  executed  within  the 
state.    Cox  v.  Cox,  2  Port.  (Ala.)  533. 

54.  McClintock  r.  Crick,  4  Iowa  453;  Gill 
V.  Jett,  6  Mart.  N.  S.  (La.)  279;  Gilly  v. 
Logan,  2  Mart.  N.  S.  (La.)  196;  Young  v. 
Mackall,  4  Md.  362;  Collins  v.  Elliott,  1 
Harr.  &  J.  (Md.)  1;  Young  v.  Mackall,  3 
Md.  Ch.  398;  Alston  v.  Taylor,  2  N.  C.  381. 

But  if  it  is  shown  that  it  was  taken  sub- 
stantially at  the  place  specified  (De  Witt  v. 
Bigelow,  11  Ala.  480;  Trapnell  v.  State  Bank, 
18  Ark.  53)  ;  that  the  place  is  so  identified 
in  the  notice  that  the  adverse  party  could  not 
have  been  misled  (Sparks  v.  Sparks,  51  Kan. 
195,  32  Pac.  892;  Taylor  v.  Shemwell,  4  B. 
Mon.  (Ky.)  575;  May  v.  Russell,  1  T.  B. 
Mon.  (Ky.)  223;  Ellmore  v.  Mills,  2  N.  C. 
359),  that  there  were  not  two  places  answer- 
ing the  same  description  (Sample  v.  Robb, 
16  Pa.  St.  305),  or  that  he  was  present  at  or 
participated  in  the  examination  (Sonnenborn 
r.  Southern  R.  Co.,  65  S.  C.  502,  44  S.  E.  77 ; 
Gartside  Coal  Co.  v.  Maxwell,  20  Fed.  187), 
the  deposition  will  be  received. 

Parol  evidence  is  admissible  to  prove  that 
a  deposition  was  taken  at  the  place  desig- 
nated. Waters  r.  IJrown,  3  A.  K.  Marsh. 
(Ky.)  .5.57. 

Witness  recalled. —  A  deposition  taken  in 
tlu^  ahsciicc  of  the  opposing  party,  a  short 
distance!  from  the  ])la('e  stated  in  tlie  notice, 
will  not  be  Mii|i|iicHscd,  where  it  a])ppar,s  that 
on  the  same  <l;iy  [h(.\  counsel  for  the;  op])OMing 
pnrty  appeannl,  and  by  consent  of  all  the 
de])OHition  was  opened,  and  the  witness  re- 
cjillr'd  iind  croHs-cxainined.  Southern  Kansas 
]{.  Co.  V.  IJohbiiiH,  4;)  Kan.  145,  2;J  I'nc.  113. 

55.  h'cnlucky. —  May  r.  Russell,  1  T.  B. 
Mon.  223. 
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Ohio. —  Creager  v.  Minard,  Wright  519; 
Wilkinson  v.  Fa]  lis,  Wright  308. 

Vermont. —  Plattsburgh  Fii'st  Nat.  Bank  v. 
Post,  65  Vt.  222,  25  Atl.  1093;  Hennes.sy  v. 
Stewart,  31  Vt.  486. 

Virginia. —  Hunter  v.  Fulcher,  5  Rand.  126, 
16  Am.  Dec.  738. 

United  Htates. —  Western  Electric  Co.  v. 
Capital  Telephone,  etc.,  Co.,  86  Fed.  769. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  120. 

Absence  of  commissioners  of  other  party 
—  A  witness  may  be  examined  on  the  part  of 
one  party  after  the  commissioners  for  the 
other  have  left  with  the  commission.  Trevor 
V.  Treveman,  Toth.  189,  21  Eng.  Reprint  164. 

An  objection  that  a  deposition  was  not 
taken  in  proper  time  will  not  be  considered, 
where  there  was  no  claim  that  the  objecting 
party  attempted  to  appear  at  the  taking  of 
the  deposition  or  desired  to  be  present,  and 
tliere  is  no  evidence  that  he  was  in  any  way 
prejudiced  by  an  adjournment,  to  which  he 
objected.  Ueland  v.  Dealy,  11  N.  D.  529,  89 
N.  W.  325. 

56.  Tavlor  v.  Knox,  5  Dana  (Ky.)  466; 
Ulmer  v.  Hills,  8  Me.  326. 

Day  preceding  session  of  court. —  A  deposi- 
tion taken  on  the  day  next  preceding  that  on 
which  the  court  at  which  it  was  to  be  used 
was  to  commence  its  session,  without  regard 
to  the  distance  of  the  place  of  caption,  will 
not  be  rejected,  where  no  sinister  purpose 
was  in  view.  Wyman  v.  Wood,  25  ]\Ie.  430 
[distinguishing  Ulmer  t.  Hills,  8  Me.  326]. 

In  chancery,  if  it  is  permitted  to  take  depo- 
sitions at  any  time  before  final  hearing,  and 
by  agreement  the  date  of  the  final  hearing 
is  to  be  determined  by  the  parties,  depositions 
may  be  taken  until  such  determination. 
Radford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817, 
where  pending  the  rehearing  of  an  interlocu- 
tory decree  the  parties  agreed  to  submit  the 
cause  for  hearing  in  vacation  not  later  than 
a  day  named,  and  the  adverse  party  appeared 
and  ci-oss-examined.  But  a  deposition  taken 
after  the  filing  of  the  master's  report  cannot 
be  used  on  the  hearing  of  exceptions  thereto. 
Allison  V.  Perry,  130  111.  9,  22  N.  E.  492; 
Cox  V.  Pierce,  120  111.  556,  12  N.  E. 
194. 

57.  It  is  not  irregular  to  execute  a  com- 
mission after  four  o'clock  in  the  afternoon. 
Moreton  v.  Moreton,  Dick.  21,  21  Eng.  Re- 
print 174. 

58.  Shipman  r.  Daubert,  7  Mo.  App.  570; 
Unis  r.  Charlton,  12  Gratt.  (Va.)  484. 

That  counsel  was  attending  court  out  of 
the  county  iit  the  time  the  deposition  was 
liikcn  furnishes  no  reason  why  it  should  not 
be  read.  Warring  r.  Martin,  Wright  (Ohio) 
380.   Where  an  attorney  was  party  to  a  suit. 
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2.  Compliance  With  Rule  or  Order.  As  a  rule  depositions  cannot  be  taken 
after  the  time  tixed  by  the  rule  or  order  for  their  taking  ;  but  the  suppression 
of  depositions  so  taken  is  discretionary,  where  the  delay  was  caused  by  the 
adverse  party/"  or  no  prejudice  has  been  sustained  by  the  irregularity.''^ 

3.  Compliance  With  Notice.  The  deposition  may  be  taken  at  the  time  specified 
in  the  notice  or  at  any  time  within  the  hours  or  days  so  specified,®  but  not  at 
any  other  time."^  The  depositions  should  not  be  closed  nntil  the  expiration  of  the 
time  designated  in  the  notice."*  It  has  been  held,  however,  that  depositions  taken 
before  tlie  expiration  of  the  time  will  not  be  rejected,  where  the  adverse  party 
was  afforded  a  reasonable  time  for  appearance  and  cross-examination. 

4.  After  Return-Day.  Depositions  taken  after  the  day  the  commission  is 
returnable  cannot  be  received."^ 

5.  Time  Stipulated.  Where  the  parties  have  stipulated  as  to  the  time  when 
depositions  shall  be  taken  or  closed,  depositions  taken  thereafter  are 
inadmissible."*' 

6.  Depositions  Taken  in  Term.  Unless  by  order  of  the  court  or  consent  of  the 
parties  a  deposition  cannot  be  taken  during  the  term  of  the  court  in  which  the 


and  a  deposition  was  taken  by  the  opposite 
party  while  the  court  was  sitting  in  the 
county  where  the  attorney  resided,  it  was 
held  that  such  deposition  could  not  be  re- 
jected unless  the  party  taking  the  depositions 
knew  that  the  court  would  be  sitting  at  that 
time.    Ela  v.  Rand,  4  N.  H.  54. 

59.  Williams  v.  Banks,  5  Md.  198;  Bach- 
man's  Case,  2  Binn.  (Pa.)  72.  In  the  federal 
courts  depositions  may  be  taken  under  Ju- 
diciary Act  (1789),  §  30,  after  the  expira- 
tion of  a  rule  to  take  them.  Buckingham  v. 
Burgess,  4  Fed.  Cas.  No.  2,088,  3  McLean 
368. 

Lack  of  bad  faith. — Where  defendant  failed 
to  take  all  his  depositions  until  six  months 
after  the  time  fixed  by  order  of  court,  a  sup- 
pression of  the  depositions  and  proceeding 
with  the  ease  without  allowing  a  continuance 
is  too  severe  a  penalty,  in  the  absence  of  any- 
thing showing  bad  faith.  Sweet  v.  Brown, 
61  Iowa  669,  17  N.  W.  44. 

60.  Mix  V.  Baldwin,  156  111.  313,  40  N.  E. 
959. 

61.  Underbill  v.  Van  Cortlandt,  2  Johns. 
Ch.  (N.  Y.)  339. 

62.  Cameron  v.  Clarke,  11  Ala.  259. 

Misstatement  of  day  of  week. —  A  deposi- 
tion taken  on  the  day  of  the  month  specified 
in  the  notice  is  admissible,  although  the  day 
of  the  week  is  misstated  therein.  Rand  v. 
Dodge,  17  N.  H.  343. 

"  From  day  to  day." —  Under  a  notice  by 
plaintiff  to  take  depositions  on  a  certain  day, 
and  "  from  day  to  day,"  he  may  adjourn  over 
from  day  to  day,  and  over  Sunday,  until  he 
completes  his  depositions,  so  long  as  he  is 
in  fact  taking  proof  in  good  faith.  Cross  v. 
Cross,  41  S.  W.  272,  19  Ky.  L.  ^Rep.  650. 

Adjournments. —  ■\i^Tiere  the  adverse  party 
fails  to  appear  proceedings  should  begin  on 
the  day  named  in  the  notice ;  and  if  adjourn- 
ments occur  entries  should  be  made  each  day 
of  the  proceedings  of  that  day  together  with 
the  adjournment,  it  not  being  sufficient  for 
the  officer  to  certify,  where  the  depositions 
are  taken  after  the  day  for  which  notice  was 
given,  that  the  taking  has  been  adjourned 


"  from  day  to  day  by  reason  of  bad  weather." 
Owens  V.  Peyton,  70  Mo.  App.  50. 

63.  A-labama. —  Jordan  v.  Hazard,  10  Ala. 
221. 

Louisiana. —  Clark  f.  Hartwell,  1 1  Rob. 
201;  Gill  V.  Jett,  6  Mart.  N.  S.  279. 

Maryland. —  Young  v.  Mackall,  4  Md.  362; 
Collins  V.  Elliott,  1  Harr.  &  J.  1 ;  Young  v. 
Mackall,  3  Md.  Ch.  398. 

Michigan. —  Stockton  v.  Williams,  Walk. 
120. 

Missouri. —  Kean  v.  Newell,  1  Mo.  754,  14 
Am.  Dec.  321. 

North  Carolina. —  Harris  v.  Yarborough,  15 
N.  C.  166;  Farrar  v.  Hamilton,  1  N.  C. 
105. 

Vermont. —  Johnson  v.  Perry,  54  Vt.  459. 

Within  specified  hours. —  The  agent  of  the 
adverse  party  to  defeat  the  deposition  may 
testify  that  it  was  not  taken  within  the 
hours  specified  in  the  notice.  Whitehill  v. 
Lousey,  2  Yeates  (Pa.)  109. 

One  of  two  days. —  A  notice  to  take  deposi- 
tions on  one  of  two  days  will  not  authorize 
a  party  to  take  them  on  the  last  day,  unless 
he  commence  on  the  first  day  and  continue 
over  until  the  second.  McNew  v.  Rogers,  1 
Tenn.  Cas.  17,  Thomp.  Cas.  (Tenn.)  32. 

64.  Crittenden  v.  Woodruff,  11  Ark.  82; 
Morrill  v.  Moulton,  40  Vt.  242;  Scharf en- 
burg  V.  Bishop,  35  Iowa  60;  Borders  v.  Bar- 
ber, 81  Mo.  636;  Bigoney  v.  Stewart,  68  Pa. 
St.  318;  Sweitzer  v.  Meese,  6  Binn.  (Pa.) 
500;  House  v.  Cash,  12  Fed.  Cas.  No.  6,736, 
2  Cranch  C.  C.  73. 

65.  Herndon  v.  Givens,  16  Ala.  261;  Veaeh 
V.  Bailiff,  5  Harr.  (Del.)  379;  Wiggins  v. 
Guier,  12  La.  Ann.  177;  Flower  v.  Swift,  8 
Mart.  N.  S.  (La.)  449. 

66.  Peterson  v.  Albach,  51  Kan.  150,  32 
Pac.  917;  In  re  Thomas,  35  Fed.  337. 

Opportunity  to  adverse  party. —  There  is 
no  error  in  refusing  to  suppress  depositions 
taken  after  the  time  agreed  on  where  the 
moving  party  was  allowed  ample  time  to 
take  additional  evidence  after  the  motion 
and  before  trial  of  the  ease.  Gardner  v.  Tre- 
nary,  65  Iowa  646,  22  N.  W.  912. 
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cause  is  ponding."''  To  this  gcnei'al  rule  tliere  are  exceptions  wliicli  pernnit  depo- 
sitions to  be  taken  during  terin  before  the  cause  in  wliich  they  are  to  bo  used  i« 
reached  or  called  for  trial,''**  or  where  it  is  necessary  to  take  them  Ijecause  of 
special  circumstances  arising  during  the  term.™  In  the  absence  of  any  inhibitory 
statute  or  rule  depositions  may  be  taken  in  term  as  well  as  at  any  other  tinie.'^' 
And  they  have  been  received  where  the  party  taking  them  has  acted  in  good 
faith,''^  where  there  has  been  no  unreasonal)Ie  delay,''*  where  the  adverse  party 
has  not  been  surprised  or  prejudiced,''''  or  where  he  was  present  and  cross-exam- 
ined without  objection.'''' 

7.  Extension  of  Time.  In  a  proper  case,  as  where  the  party  has  been  unable  to 
procure  all  his  testimony,  new  evidence  has  been  discovered,  or  the  like,  and  he  has 
not  been  guilty  of  laches,  an  extension  or  enlargement  of  the  time  for  taking 
depositions  may  be  granted.''^    The  extension  may  be  obtained  ex  parte^''  and  if 


67.  Indiana. —  Smith  t.  Tumor,  50  Ind. 
367;  Raymond  v.  Williams,  21  Ind.  241. 

Kentucky. —  Wilson  v.  Hooker,  15  Ky.  L. 
Eep.  651. 

Maine. —  Stinson  v.  Walker,  21  Me.  211. 
North  Carolina. —  Taylor  v.  Goocli,  50  N.  C 
404. 

Tennessee. —  Stadler  v.  Hertz,  13  Lea  315. 
Vermont. —  Stephens  v.  Thompson,  28  Vt. 
77. 

United  States. —  Allen  v.  Blunt,  1  Fed.  Gas. 
No.  217,  2  Rob.  Pat.  Gas.  530,  2  Woodb.  &  M. 
121. 

See  16  Gent.  Dig.  tit.  "Depositions,"  §  122. 

Court  not  in  session. —  "\Vliere  depositions 
may  be  taken  in  term  only  where  they  are 
taken  in  the  town  in  which  the  court  is  held 
at  a  time  when  it  is  not  actually  in  session 
unless  by  special  order,  a  deposition  taken 
out  of  town  without  such  an  order  ( Fuller 
I".  Damon,  135  Mass.  586)  or  a  deposition 
taken  in  town  without  an  order  when  the 
court  is  in  session  for  docket  business  (Rol- 
lins V.  Rollins,  (Me.  1886)  5  Atl.  264)  is 
inadmissible. 

Deposition  not  to  be  used  at  term. —  It  is 
discretionary  with  the  court  to  admit  or  re- 
ject a  deposition  taken  in  term-time  but  not 
to  be  used  at  that  term,  in  view  of  a  custom 
that  parties  in  court  and  their  attorneys 
should  not  be  required  to  attend  the  taking 
of  depositions  in  term-time.  Bemis  v.  Mor- 
rill, 38  Vt.  153. 

During  adioumment. —  A  deposition  taken 
out  of  town  during  an  adjournment  of  the 
court  is  not  taken  in  term-time.  Holmes  v. 
Sawtelle,  53  Me.  179. 

68.  Dill  V.  Camp,  22  Ala.  249;  Jordan  v. 
Joidan,  17  Ala.  466.  And  see  Union  Pac.  R. 
Co.  r.  Reese,  56  Fed.  288,  5  G.  G.  A.  510, 
where  the  deposition  was  admitted  against 
an  objection  that  it  av:is  taken  during  a  term 
at  which  the  case  might  Ix'  tried. 

69.  Phelps  r.  Iluni,  •40  Conn.  97. 

70.  Illness  of  witness.  -  Diw.  r.  McNutt, 
Smith  (ind.)  30,  where  a  witn(\ss  in  court 
duiiiig  tlie  term  was  taken  ill,  and  his  depo- 
sition was  taken,  and  the  case  being  called 
iigaiii  for  trial  during  the  same  term,  after 
the  dejjosition  had  been  taken,  and  the  wit- 
ness still  being  unal)le  to  attend,  a  motion  lo 
HUfijircHH  th(!  (h'position  on  the  ground  that 
it  was  taken  in  tcirm-tinic  was  held  to  have 
been  proyx'.rly  overruled. 
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71.  St.  Louis,  etc.,  R.  Co.  r.  Morse,  38  Kan. 
271,  10  Pae.  452;  Northrup  /;.  Hottenstein, 
38  Kan.  263,  16  Pac.  445;  Donovan  v.  Kibb- 
ler, (Nebr.  1902)  92  X.  W.  037. 

72.  Phelps  V.  Hunt,  40  Conn.  97. 

73.  Fisher  v.  Dickenson,  84  Va.  318,  4 
S.  E.  737. 

74.  Carder  v.  Primm,  60  Mo.  App.  423. 

75.  Fisher  f.  Dickenson,  84  Va.  318,  4 
S.  E.  737. 

76.  Kiefer  v.  Grand  Trunk  R.  Co.,  18  N.  Y. 
Suppl.  646;  Osgood  v.  .Joslin,  3  Paige  (N.  Y.) 
195;  Fitch  V.  Hazeltine,  2  Paige  (X.  Y.) 
416;  Barnett  v.  Pardow,  1  Edw.  (N.  Y.)  11; 
Wooster  r.  Howe  Mach.  Co.,  10  Fed.  666:  The 
Ruby,  20  Fed.  Cas.  No.  12,103,  5  Mason  451; 
Darling  v.  Darling,  9  Ont.  Pr.  560. 

By  consent  depositions  may  be  taken  after 
the  expiration  of  the  statutory  term.  Sharp- 
less  f.  Warren,  (Tenn.  Gh.  App.  1899)  58 
S.  W.  407. 

Irregular  action  of  other  party. —  Where 
the  applicant  has  been  prevented  from  exam- 
ining his  witnesses  by  the  irregular  action  of 
tne  other  party,  his  application  will  not  be 
rejected  because  the  time  allowed  by  rule 
for  making  it  has  expired.  Osgood  i".  Jos- 
lin, 3  Paige   (N.  Y.)  195. 

Effect  on  other  cases. —  The  time  will  be 
extended  to  take  testimony  admissible  under 
the  answer,  which  applies  equally  to  other 
cases  in  which  the  time  to  put  in  proofs  has 
not  expired.  Wooster  r.  Howe  jMach.  Co.,  10 
Fed.  666. 

Extension  after  return-day. —  An  order  ex- 
tending the  return-day,  made  after  it  has  al- 
ready expired,  will  not  render  admissible  tes- 
timony taken  after  the  return-day.  Wiggins 
r.  Older,  12  La.  Ann.  177. 

Extension  by  one  inuring  to  benefit  of 
other. —  Where  one  party  obtains  an  exten- 
sion both  parties  may  take  testimony  imtil 
the  expiration  of  the  enlarged  time.  Osgood 
V.  Joslin,  3  Paige  (N.  Y.)  195. 

Testimony  after  denial  of  extension. — 
Where  a  party  has  appliinl  for  an  extension 
of  time  which  has  been  refused,  testimony 
tlieroafter  taken  on  notice,  M'hicli  the  other 
party  disregards,  forms  no  jiart  of  the  rec- 
ord.   Iflmcrson  Co.  r.  Nimocka,  88  Fed.  280. 

77.  Osgood  r.  Joslin,  3  Paige  (N.  Y.)  195; 
Fitch  r.  Hazeltine,  2  Paige  (N.  Y. )  416; 
Say  re  v.  La  ngton,  7  Wis.  211. 

Existing  agreement  to  extend. —  An  order 
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the  applicant  is  entitled  to  the  extension  on  the  facts,  it  is  improper  to  impose 
conditions.'^ 

G.  Attendance  of  Witnesses — l.  Power  to  Compel.  Except  as  to  letters 
I'ogatorv  there  is  no  power  to  compel  the  attendance  of  witnesses  or  to  compel 
them  to  depose  before  an  otiicer  or  a  commissioner  appointed  by  the  courts  of 
another  state,  unless  that  power  is  expressly  or  impliedly  conferred ;  ™  but  where 
such  power  is  expressly  conferred  on  the  court,  an  officer  thereof,  or  the  commis- 
sioner or  officer  before  whom  the  deposition  is  to  be  taken,  the  attendance  and 
testimony  of  the  witness  may  be  j^rocured  by  order,  subpoena,  summons,  or  other 
process,*"  in  like  manner  as  the  attendance  of  witnesses  maybe  procured  generally 


enlarging  tlie  time  may  be  obtained,  after  the 
time  limited  in  tlie  first  order  has  expired, 
but  before  the  expiration  of  the  time  as  en- 
larged bj'  an  agreement.  Fitch  c.  Hazeltine, 
2  Paige  (N.  Y.)  416. 

Necessary  statements. —  Wliere  tlie  time 
has  already  been  extended  by  an  agreement 
containing  a  stipulation  that  the  defendant 
should  have  fifteen  days  to  produce  testimony 
after  the  examination  of  a  certain  witness 
on  tlie  part  of  the  complainant  had  closed, 
the  affidavit  should  state  that  fact  also,  so 
that  a  similar  provision  may  be  inserted  in 
the  order.  Fiteh  v.  Hazeltine,  2  Paige  ( N.  Y.) 
410. 

78.  Where  the  applicant  has  not  been 
guiltjr  of  laches  it  is  error  to  enforce  as  a 
condition  the  payment  by  plaintiff  of  money 
which  phrintift'  had  theretofore  been  ordered 
to  pay  to  defendant  as  a  condition  of  open- 
ing a  default  in  the  action,  which  payment 
as  a  condition  of  opening  the  default  the 
court  had  afterward  held  to  liave  been  waived 
by  defendant.  Kiefer  v.  Canada  Grand-Trunk 
E.  Co.,  IS  N.  Y.  Suppl.  046. 

79.  Cappeau  v.  Middleton,  1  Harr.  &  G. 
(Md.)  154;  Kotz  v.  Eilenberger,  9  Pa.  Co. 
Ot.  340. 

Clerk  of  a  United  States  circuit  court  has 

no  power  to  require  witnesses  to  appear  and 
give  depositions  before  a  notary,  except  where 
the  depositions  are  to  be  taken  under  a  com- 
mission. Stevens  V.  Missouri,  etc.,  E.  Co., 
104  Fed.  934. 

Necessity  of  foreign  conmiission. —  A  sub- 
poena cannot  issue  to  a  witness  in  a  suit 
pending  in  a  foreign  country,  where  no  com- 
mission has  issued,  or  other  proceedings  have 
been  taken  to  procure  his  testimony.  In  re 
Savin,  9  N.  Y.  Civ.  Proc.  175.  A  statute  pro- 
viding for  the  issue  ot  a  subpoena  to  a  witness 
in  an  action  pending  in  another  state  is  inap- 
plicable to  a  witness  in  a  suit  pending  in  a 
foreign  country.  In  re  Savin,  9  N.  Y^.  Civ. 
Proc.  175. 

Cal.  Code  Civ.  Proc.  §§  203,  206,  authoriz- 
ing the  court  to  issue  a  subpoena  to  appear 
and  testify  before  a  commissioner  appointed 
b}'  the  court  of  a  sister  state  applies  only  to 
proceedings  by  foreign  commission  and  does 
not  authorize  an  order  of  a  state  court  re- 
quiring a  witness  to  attend  before  a  notary 
public  appointed  to  take  a  deposition  to  be 
used  in  such  court.  Burns  r.  San  Francisco, 
140  Cal.  1,  73  Pac.  597. 

80.  California. —  Burns  v.  San  Francisco, 
140  Cal.  1,  73  Pac.  597. 


Louisiana. —  Bernard  v.  Guidry,  109  La. 
451,  33  So.  558. 

iUmjland. —  Maccubbin  r.  IMatthews,  2 
Bland  250;  Winder  v.  Difl'enderffer,  2  Bland 
166. 

Massachusetts. —  Com.  v.  Smith,  11  Allen 
243. 

Missouri. —  Ex  p.  Munford,  57  Mo.  003. 
New  Hampshire. —  Burnham  v.  Stevens,  33 
N.  H.  247. 

Neio  Jersey. —  In  re  Edison,  68  N.  J.  L. 
494,  53  Atl.  696. 

Kew  York.— Matter  of  Searls,  22  N.  Y. 
App.  Div.  140,  48  N.  Y.  Suppl.  60;  Matter 
of  United  States  Pipe  Line  Co.,  16  N.  Y".  App. 
Uiv.  188,  44  N.  Y.  Suppl.  713;  Matter  of  Lee, 
41  Misc.  642,  88  N".  Y.  Suppl.  224. 

Ohio. —  Matter  of  Nushuler,  4  Ohio  Dec. 
(Reprint)  299,  Clev.  L.  Rep.  249,  3  Cine.  L. 
Bui.  739;  In  re  Sims,  4  Ohio  Dec.  (Reprint) 
473,  2  Clev.  L.  Rep.  210,  4  Cine.  L.  Bui. 
457. 

Rhode  Island. —  In  re  Jenckes,  6  R.  I.  18. 

United  States. —  Henning  v.  Boyle,  112  Fed. 
397 ;  In  re  Rindskopf,  24  Fed.  542,  23  Blatchf. 
302;  Ex  p.  Humphrey,  12  Fed.  Cas.  No.  6,867, 
2  Blatchf.  228. 

England.—  Wardel  v.  Dent,  Dick.  334,  21 
Eng.  Reprint  297  ;  Stuart  r.  Balkis  Co.,  53 
L.  J.  Ch.  791,  50  L.  T.  Rep.  N.  S.  479,  32 
Wkly.  Rep.  676;  Pepper  v.  Pepper,  4  L.  J.  Ch. 
0.  S.  213. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  125. 

A  justice  who  is  counsel  in  the  cause  may 
issue  a  summons  returnable  before  another 
justice.    Cutler  v.  Maker,  41  Me.  594. 

Necessity  of  subpoena. —  To  compel  the  at- 
tendance of  a  witness,  or  a  party  whom  it  is 
sought  to  examine,  he  must  be  duly  sub- 
poenaed or  served  with  an  appointment  eight 
days  previous  to  the  examination.  McMur- 
ray  v.  Grand  Trunk  R.  Co.,  3  Ch.  Chamb. 
(U.  C.)  130. 

Notice. —  A  witness  is  entitled  only  to  such 
notice  as  is  reasonable.  Re  North  Wheal 
Exmouth  Min.  Co.,  31  Beav.  628,  8  Jur.  N.  S. 
1168,  7  L.  T.  Rep.  N.  S.  300,  1  New  Rep.  42, 
11  Wkly.  Rep.  58. 

Short  notice. —  A  witness  who  attends  at 
the  appointed  time  in  obedience  to  notice 
cannot  object  to  being  examined  on  the 
ground  that  the  notice  v\'as  too  short.  Re 
North  Wheal  Exmouth  Min.  Co.,  31  Beav. 
628,  8  Jur.  N.  S.  1168,  7  L.  T.  Rep.  N.  S. 
300,  1  New  Rep.  42,  11  Wkly.  Rep.  58. 

Unauthorized  order. —  Where  the  cause  is 
pending  within  the  state,  and  the  witness 
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on  the  trial  of  an  action,  and  if  lie  disobey  the  sarne  an  attachment  may  ieeue 
against  liiui.'*' 

2.  Application  For  Order  or  Subpcena.  An  application  for  an  order  or  sub- 
poena to  compel  the  attendance  and  testimony  of  a  witness  before  a  commissioner 
appointed  in  another  state  need  not  present  formal  proof  of  tlie  commission 
nor  is  the  judge  required  to  satisfy  himself  of  its  authenticity.*^  It  irmst  appear, 
however,  that  a  cause  is  actually  pending,  that  notice  of  the  examination  has  been 
given,^"*  that  the  commission  is  to  be  executed  within  the  state,*^  and  that  the 
testimony  of  the  witness  is  material.**''  If  there  is  no  authority  to  quasli  subpfjenas 
in  a  proceeding  to  take  depositions,  they  cannot  be  quashed  because  of  the  insuf- 
ficiency of  tlie  afltidavit.^'' 

3.  Letters  Rogatory.  The  jurisdiction  to  require  witnesses  to  attend  and 
testify  under  letters  rogatory  rests  on  comity,  or  courtesy  extended  by  one 
judicial  tribunal  to  another ;  and  the  court  to  which  the  letters  are  addressed  is 
vested  with  a  discretion  to  compel  or  refuse  to  compel  a  witness  to  attend  and 


has  been  subpcenaed  by  a  notary  to  attend  be- 
fore liim,  an  unauthorized  order  requiring 
his  attendance  will  add  nothing  to  the  legal 
obligation  to  obey  the  subpoena.  Burns  v. 
San  Francisco,  140  Cal.  1,  73  Pac.  597. 

Entry  of  order. —  An  order  directing  the 
issue  of  a  subpoena  requiring-  a  witness  to 
appear  and  testify  is  not  within  a  rule  of 
court  requiring  orders  to  be  entered  on  the 
minutes  within  ten  days.  In  re  Edson,  68 
N.  J.  L.  494,  53  Atl.  696. 

Excuse  of  witness. —  A  witness  is  not  ex- 
cused from  giving  his  deposition  on  the  ground 
that  he  is  a  resident  of  the  county  in  which 
the  action  is  pending,  does  not  intend  to  de- 
part, is  in  good  health,  and  intends  to  be 
present  at  the  trial.  In  re  Nushuler,  4  Ohio 
Dec.  (Reprint)  299,  1  Clev.  L.  Rep.  249,  3 
Cine.  L.  Bui.  739. 

Review  of  order. —  An  order  requiring  a 
person  to  appear  before  a  commissioner  ap- 
pointed in  another  state  may  be  reviewed 
without  certiorari.  In  re  Edison,  68  N.  J.  L. 
494,  53  Atl.  696. 

81.  Bowen  r.  Thornton,  9  Wkly.  Notes  Cas. 
(Pa.)  575;  Ex  p.  Humphrey,  12  Fed.  Cas.  No. 
6,867,  2  Blatchf.  228. 

Cross-examination. —  Where  after  examin- 
ing his  witness  in  chief  and  the  taking  of  an 
adjournment  the  party  attempts  to  withdraw 
the  proceedings,  a  party  in  interest  may  by 
attachment  compel  the  witness  to  ajDpear  and 
submit  to  cross-examination.  In  re  Rinds- 
kopf,  24  Fed.  542,  23  Blatchf.  302. 

Foreign  commission  —  Power  of  court.— 
The  court  from  which  a  subpcsna  is  issued 
to  a  witness  named  in  a  foreign  commission 
has  no  inherent  power  to  compel  him  to  at- 
tend. Matter  of  U.  S.  Pipe-Line,  16  N.  Y. 
A])p.  Div.  188,  44  N.  Y.  Suppl.  713. 

Witness  beyond  jurisdiction. —  A  judge  of 
the  sii]H'iior  court,  before  whom  dc^positions 
are  to  be  t;iken  in  a  suit  in  the  federal  coiu'ts, 
lias  no  jiiiisdiction  to  compel  by  attachment 
the  attendance  as  a  witness  of  a  non-resident 
of  the  state,  wlio  is  beyond  its  boundivries, 
and  wlio  was  served  with  a  sub])a>na  wlien 
temporarily  within  the  state.  State  r.  Ken- 
nan,  (Wasl).  190.'))  74  Pae.  381. 

82.  In  re  lidison,  68  N.  J.  L.  494,  53  Atl. 
69(1. 


Non-resident  commissioner. —  It  is  no  ob- 
jection to  a  subpoena  issued  by  the  supreme 
court  on  a  commission  issued  by  a  foreign 
court  to  take  testimony  within  the  state  for 
use  in  an  action  pending  in  the  foreign  court 
that  the  commissioner  named  is  a  resident 
of  the  foreign  state.  Matter  of  Canter.  40 
Misc.  (N.  Y.)  126,  81  N.  Y.  Suppl.  338  [order 
reversed  on  other  grounds  in  82  N.  Y.  App. 
Div.  103,  81  N.  Y.  Suppl.  416]. 

83.  Matter  of  Garvey,  25  Misc.  (N.  Y.) 
353,  54  N.  Y.  Suppl.  115. 

Inquiry  into  validity  of  foreign  commis- 
sion.—  A  court  within  the  jurisdiction  where 
Avitnesses  reside,  whose  aid  is  asked  by  the 
court  out  of  which  the  commission  issued, 
will  not  inquire  into  the  regularity  of  the 
issue  of  the  commission  before  compelling 
the  witness  to  answer.  In  re  Cole,  6  Fed. 
Cas.  No.  2,975,  8  Reporter  1. 

84.  Henning  v.  Boyle,  112  Fed.  397. 

85.  Matter  of  Canter,  82  N.  Y.  App.  Div. 
103,  81  N.  Y.  Suppl.  416  [.reversing  40  Misc. 
126,  81  N.  Y.  Suppl.  338]. 

86.  Affidavit  by  attorney. —  At  the  request 
of  the  commissioner  an  attorney  within  the 
state  may  make  the  affidavit  of  materiality. 
Matter  of  Garvey,  33  N.  Y.  App.  Div.  134, 
53  N.  Y.  Suppl.  476,  28  N.  Y.  Civ.  Proc.  14. 

A  general  allegation  of  materiality  is  suf- 
ficient. Matter  of  Garvey,  33  N.  Y.  App. 
Div.  134,  53  N.  Y.  Suppl.  476,  28  N.  Y. 
Civ.  Proc.  14  [affirming  25  Misc.  353,  54  N.  Y. 
Suppl.  115]. 

Sufficiency. —  An  affidavit  tliat  the  action 
is  brought  to  distribute  a  fund  in  which  the 
persons  sought  to  be  examined  claim  an  in- 
terest, and  that  plaintiff  expects  to  prove  by 
them  tliat  tlieir  claim  is  invalid  and  that  he 
has  no  other  witness  by  which  he  can  prove 
that  fact  is  sufficient.  ]\Tattcr  of  Heller,  41 
N.  Y.  App.  Div.  59,5,  58  N.  Y.  Sui)pl.  695. 

The  witness  cannot  question  the  sufficiency 
of  the  proof  of  materiality.  Matter  of  Gar- 
vey, 33  N.  V.  App.  Div.  134,  53  N.  Y.  Suppl. 
476,  28  N.  Y.  Civ.  Proc.  14. 

87.  Pfister  v.  Santa  Clara  County  Super. 
Ct.,  64  (!al.  400,  1  Pae.  492. 

88.  State  i\  Bourne,  21  Oreg.  218,  27  Pac. 
1048;  In  re  McKenzie,  2  Pars.  Eq.  Cas.  (Pa.) 
227,  1  Pa.  L.  J.  Rep.  356,  2  Pa.  L.  J.  343. 
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testify.^®  The  jurisdiction  of  the  court  wliich  issued  the  letters  cannot  be  ques- 
tioned by  the  witness.^*^ 

H.  Production  of  Books  and  Papers.  A  witness  may  be  compelled  to 
produce  books  and  papers  which  would  be  material  and  competent  on  the  trial  of 
the  issues/^  before  a  commissioner  appointed  by  the  court  of  anotlier  state  where 
by  statute  such  production  may  be  compelled. ^'^  But  their  production  cannot  be 
required  where  tlie  local  tribunal  is  not  empowered  to  compel  the  production  of 
documentary  evidence  on  the  taking  of  a  deposition.^^  The  application  must  be 
founded  on  an  affidavit  showing  the  necessity  for  the  production  of  the  evidence 
and  its  matei-iality  and  must  be  made  on  notice.^* 

I.  Presence  of  Party  or  Counsel.  When  not  prohibited  by  statute  the 
presence  of  a  party  or  counsel  at  the  examination  is  not  objectionable ;  and  if  he 
has  a  right  to  be  present  it  is  error  to  exclude  him.^^    However,  the  mere  fact 


89.  Doubt  V.  Pittsburgh,  etc.,  R.  Co.,  6 
Pa.  Dist.  238,  19  Pa.  Co.  Ct.  178;  In  re  Mc- 
Kenzie,  2  Pars.  Eq.  Cas.  (Pa.)  227,  1  Pa. 
L.  .J.  Rep.  356,  2  Pa.  L.  J.  343. 

Discretion  judicial. —  The  discretion  should 
not  be  exercised  arbitrarily.  In  re  McKen- 
zie,  2  Pars.  Eq.  Cas.  (Pa.)  227,  1  Pa.  L.  J. 
Rep.  356,  2  Pa.  L.  J.  343. 

Interrogatories  accompanying  application. 
—  A.  statute  authorizing  the  issue  of  process 
in  aid  of  letters  rogatory  does  not  deprive  the 
court  of  jurisdiction  to  refuse  the  applica- 
tion where  it  is  not  accompanied  with  inter- 
rogatories filed  in  the  foreign  court  and  at- 
tached to  the  application.  Doubt  v.  Pitts- 
burgh, etc.,  R.  Co.,  6  Pa.  Dist.  238,  19  Pa. 
Co.  Ct.  178. 

Sufficiency  of  process. —  A  writ  which  di- 
rects the  appearance  of  the  witness  is  suffi- 
cient, although  not  a  subpcena  in  form.  State 
V.  Bourne,  21  Oreg.  218,  27  Pae.  1048. 

90.  State  v.  Bourne,  21  Oreg.  218,  27  Pac. 
1048. 

91.  Eldridge  v.  Chapman,  13  Abb.  Pr. 
(N.  Y.)  68  note;  In  re  Rauh,  65  Ohio  St.  128, 
61  N.  E.  701  [affirming  21  Ohio  Cir.  Ct.  445, 
12  Ohio  Cir.  Dec.  102,  11  Ohio  S.  &  C.  PI. 
Dee.  69,  8  Ohio  N.  P.  142]  ;  Murphy  v.  Mor- 
ris, 2  Miles  (Pa.)  60;  Borton  v.  Streeper,  2 
Miles  (Pa.)  41;  U.  S.  v.  Tilden,  28  Fed.  Cas. 
No.  16,522,  10  Ben.  566. 

A  commissioner  cannot  summarily  issue  a 
subpffina  duces  tecum.  The  power  to  com- 
pel the  production  of  books  and  papers  is  in 
the  court.  Trimble  v.  Mulhollen,  8  Pa.  Dist. 
441,  32  Pa.  Co.  Ct.  471. 

A  notary  public  before  whom  a  deposition 
is  to  be  taken  may  issue  a  subpoena  duces 
tecum  to  the  witness.  In  re  Rauh,  65  Ohio 
St.  128,  61  N.  E.  701  [affirming  21  Ohio  Cir. 
Ct.  445,  12  Ohio  Cir.  Dec.  102,  11  Ohio  S.  &  C. 
PI.  Dec.  69,  8  Ohio  K  P.  142]. 

A  justice  of  the  peace  authorized  to  take 
testimony  in  an  election  case  cannot  require 
public  officers  to  produce  public  records  in 
their  custody.  State  v.  Peers,  33  Minn.  81,  21 
N.  W.  860. 

For  what  purpose. —  A  witness  cannot  be 
compelled  to  produce  his  books  and  papers 
merely  for  the  purpose  of  refreshing  his  mem- 
ory. U.  S.  V.  Tilden,  28  Fed.  Cas.  No.  16,522, 
10  Ben.  566. 

Proof  conceded. —  A  witness  whose  interest 
is  conceded  cannot  be  compelled  to  produce 


a  contract  or  agreement  witli  his  co-eoniplain- 
ant  to  show  such  interest.  Bullock  Electric 
Mfg.  Co.  V.  Crocker  Wheeler  Co.,  121  Fed. 
200. 

Sending  out  of  jurisdiction. —  Books  and 
documents  produced  in  an  action  may  when 
a  proper  case  is  made  out  be  sent  out  of  the 
jurisdiction  for  the  purpose  of  the  examina- 
tion of  witnesses  before  a  foreign  commission. 
But  documents  produced  in  another  action 
which  is  suh  judice  will  not  be  taken  from 
the  office  for  such  purpose.  Clarke  v.  Union 
F.  Ins.  Co.,  10  Ont.  Pr.  413. 

Effect  of  refusal  to  produce. —  The  deposi- 
tion of  a  nominal  plaintiff  will  be  stayed  if 
he  refuse  to  pi'oduce  papers  necessary  to 
enable  defendant  to  cross-examine.  Murphy 
V.  Morris,  2  Miles  (Pa.)  60;  Borton  v. 
Streeper,  2  Miles  (Pa.)  41. 

92.  Purpose  for  which  production  may  be 
compelled.— N.  Y.  Code  Civ.  Proe.  §§  1914, 
1915,  authorizing  an  order  for  the  production 
of  books  and  papers  does  not  authorize  such 
an  order  for  the  purpose  of  putting  them  in 
evidence,  but  only  that  they  may  be  used  in 
connection  with  the  testimony  of  the  witness. 
Matter  of  Lee,  41  Misc.  (N.  Y.)  642,  88  N.  Y. 
Suppl.  224. 

Privileged  communications. —  An  attorney 
cannot  refuse  to  produce  affidavits  in  his  pos- 
session on  the  ground  that  they  are  privi- 
leged communications.  The  question  of  privi- 
lege is  for  the  court.  Press  Pub.  Co.  v.  Lef- 
ferts,  67  N.  J.  L.  172,  50  Atl.  342. 

93.  I'n  re  Edison,  68  N.  J.  L.  494,  53  Atl. 
696;  Matter  of  Strauss,  30  N.  Y.  App.  Div. 
610,  52  N.  Y.  Suppl.  392. 

94.  Trimble  v.  Mulhollen,  8  Pa.  Dist.  441, 
22  Pa.  Co.  Ct.  471. 

Necessity  of  showing  materiality. —  A  sub- 
poena should  not  issue  to  compel  the  produc- 
tion of  the  books  of  a  corporation  unless  it  is 
shown  that  they  are  material  on  tlie  issues 
presented  and  the  purpose  of  producing  them 
is  not  to  use  them  as  evidence  but  to  refresh 
the  memory  of  the  witness.  Matter  of  Lee, 
41  Misc.  (N.  Y.)  642,  85  N.  Y.  Suppl.  224. 

95.  In  re  Arrowsmith,  206  111.  352,  69 
N.  E.  77;  Evans  v.  Rothschild,  54  Kan.  747, 
39  Pac.  701 ;  Blair  v.  State  Bank,  11  Humphr. 
(Tenn.)  84. 

Cure  of  exclusion  by  permitting  cross-ex- 
amination.—  The  improper  exclusion  of  the 
agent  of  the  adverse  party  is  not  cured  by 
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that  a  party  was  not  present  when  a  deposition  was  taken  is  no  reason  for  exclud- 
ing it,  if  lie  was  duly  notified  and  might  have  attended/""'  and  no  prejudice 
resulted  from  his  ahsence.'-''  On  the  o-ther  hand  in  some  jurisdictions  in  view  of 
possible  prejudice  to  the  opposite  party,  when  he  has  had  no  notice  of  the  exarn- 
ination,"*'  or  by  statute,  the  parties,  their  attorneys,  or  agents  are  not  permitted  to 
be  present  at  the  taking  of  a  deposition  on  interrogatones.'*  In  others,  and  In 
the  absence  of  statute  or  rule  on  the  suijject,  the  fact  that  the  party  or  his  repre- 
sentative was  present  will  not  require  the  j-ejection  of  the  de])osition,  where  it 
does  not  appear  that  the  witness  was  prompted  or  influenced.' 

J.  Adjournments  —  l.  In  General.  For  good  cause  the  officer  before  whom 
a  deposition  is  to  be  taken  may  adjourn  the  examination  to  another  time  or  place,^ 


his  subsequent  cross-examinntion  of  the  wit- 
ness.   Pratt  V.  Battles,  34  Vt.  .391. 

Execution  of  foreign  commission. —  A  for- 
eign commissioner  is  not  bound  to  permit 
the  attendance  of  parties  or  counsel.  Harper 
v..  Young,  17  Phila.  (Pa.)  109,  where  the 
commissioner  refused  to  allow  the  agent  of 
the  counsel  of  the  adverse  party  to  be  present, 
and  the  exceptions  were  dismissed  with  a  sug- 
gestion that  the  parties  agree  that  the  witness 
be  recalled  for  further  examination,  and  a 
statement  that  if  a  proposition  to  that  effect 
were  refused  a  rule  would  be  granted  to  show 
cause  why  they  should  not  be  so  examined. 

Necessity  of  application. —  An  application 
for  leave  to  appear  and  cross-examine  is  un- 
necessary. McCullough's  Estate,  5  Pa.  Co. 
Ct.  87, '20  Wkly.  Notes  Cas.  (Pa.)  471,  a 
claim  against  a  decedent's  estate. 

Presence  of  master  of  vessel. —  On  the  ex- 
amination of  the  crew  of  a  vessel  libeled 
for  damages  caused  by  a  collision,  the  master 
of  the  vessel,  although  himself  a  witness, 
has  not  only  the  privilege  but  it  is  his  duty 
as  the  agent  of  the  owners  to  be  present,  un- 
less his  exclusion  becomes  necessary,  by  rea- 
son of  his  contumacy.  The  Havre^  11  Fed. 
Cas.  No.  6,232,  1  Ben.  29.5. 

Presence  of  third  parties. —  An  examiner 
has  discretion  to  permit  the  presence  of  a 
shorthand  writer.  Wright  v.  Wilkin,  4  Jur. 
N.  S.  804,  G  Wkly.  Rep.  643. 

The  presence  of  the  public  is  discretionary 
with  the  examiner.  In  re  Western  of  Canada 
Oil,  etc.,  Co.,  G  Ch.  D.  109,  4G  L.  J.  Ch.  683, 
25  Wkly.  Rep.  787;  Wright  r.  Mekin,  4 
Jur.  ]\.  S.  804,  G  Wkly.  Rep.  643. 

Where  the  adverse  party  had  a  statutory 
right  to  be  ])roscnt,  and  on  the  appearance 
of  his  ageiii  nt  the  appointed  place  the  jus- 
tice had  coniiiicni'ed  to  write  out  the  deposi- 
tion, and  on  the  appearance  of  the  agent 
defendant's  agents,  the  justice,  and  the  de- 
ponent all  withdrew  to  another  room,  and 
comj)leted  the  direct  examination  of  the  de- 
ponent, and  would  not  allow  the  agent  to  he 
present,  it  was  iicld  that  the  dej)osition  was 
improperly  taken.  Pratt  f.  Battles,  34  Vt. 
301. 

96.  Waddingham  r.  Gamble,  4  Mo.  405 
(where  the  hour  of  taking  was  reasonable 
and  the  adverse  ]iarty  did  not  arrive  un- 
til after  ttie  deposition  liad  been  taken)  ; 
tSte.'h'  r.  Nichols,  3  Pa.  Disi.  517. 

97.  liliiir  /■.  State  Hank,  11  flumphr. 
(Tciin.)  HI. 
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98.  Walker  v.  Barron,  4  Minn.  253;  Hol- 
listcr  V.  Ilollister,  6  Pa.  St.  449;  Sayles  v. 
Stewart,  5  Wis.  8. 

Direction  in  commission. —  A  foreign  com- 
missioner may  be  directed  not  to  allow  the 
party  or  his  counsel  to  appear  before  him. 
Cuimingham  v.  Otis,  6  Fed.  Cas.  No.  3,485, 
1  Gall.  166. 

Evidence  of  presence. —  The  presence  of  a 
party  is  not  shown  by  the  headings  in  a 
deposition  indicating  that  the  witness  wa.s 
cross-examined  and  also  examined  on  the  re- 
direct. Carpenter  v.  State,  58  Ark.  233,  24 
S.  W.  247. 

99.  Holmes  v.  Dobbins,  19  Ga.  6.30;  Bev- 
erlj'  V.  Burke,  14  Ga.  70 ;  Thomas  v.  Kin.sev, 
8  Ga.  421 ;  Sheriff  r.  Hull,  37  Iowa  174  [re- 
ferring to  Nutter  v.  Ricketts,  6  Iowa  92, 
decided  before  the  statute]. 

Evidence  of  presence. — If  the  commissioner 
is  not  positive  whether  or  not  counsel  were 
present  the  deposition  should  be  suppressed. 
Feagan  v.  Cureton,  19  Ga.  404. 

Party  within  hearing  of  witness. —  "Where 
the  party  taking  a  deposition  is  within  hear- 
ing of  the  witness,  with  the  knowledge  of 
the  latter,  the  interrogatories  are  not  prop- 
erly executed.  Mathis  v.  Colbei't,  24  Ga. 
384. 

Witness  a  party. —  The  statute  is  not  ap- 
plicable where  the  witness  is  a  party.  Cut- 
cher  V.  Jones,  41  Ga.  675. 

1.  lon-u. —  Nutter  v.  Ricketts,  6  Iowa  92. 
Massachusetts. — Farrow  v.  Commonwealth 

Ins.  Co.,  18  Pick.  53,  29  Am.  Dec.  564. 

Nebraska. —  Gandy  v.  State,  24  Nebr.  716, 
40  N.  W.  302. 

New  Hampshire. —  Marston  i\  Brackett,  9 
N.  H.  336. 

Neiv  York. —  Union  Bank  r.  Torrev,  5  Duer 
626;  Steer  v.  Steer,  Hopk.  Ch.  362. 

Fciiiisi/h^anin. — ^^Loewenstien  f.  Biernbaum, 
6  Wklv.  Notes  Cas.  452;  Otis  v.  Clark,  2 
i\Til('a  272;  Kuehling  v.  Liberman,  9  Phila. 
160. 

Texas. —  Houston  v.  McKenzie,  (Civ.  App. 
1897)  41  S.  W.  831. 

Sec  10  Cent.  Dig.  tit.  "Depositions,"  §  128. 

2.  Pindar  r.  Barlow,  31  Vt.  529;  Edgell  r. 
Lowell,  4  Vt.  405;  Brown  r.  Vermudcn,  1 
Ch.  Cas.  282 ;  In  re  Metropolitan  Electric 
Light,  etc.,  Co.,  54  L.  J.  Ch.  253,  51  L.  T. 
Ren.  N.  S.  816. 

After  the  first  meeting  there  may  bo  an 
adjournment  to  aimtlier  tune  or  plaoe. 
Tho)nl)ri)ugh  r.  Baker,  1  Ch.  Cas.  283. 
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at  the  request  of  either  party,"'  or  unless  in  some  wav  restricted  he  may  adjourn 
it  by  consent  of  the  parties.'* 

2.  From  Day  to  Day.  Adjournments  may  be  taken  from  day  to  day  where 
the  deposition  cannot  be  completed  on  the  day  designated/'  or  the  connnissiou  or 
notice  provided  for  tlie  taking  of  a  deposition  or  depositions  from  day  to  day 
until  they  are  completed.*'  The  adjournments  must  be  taken  in  good  faith  and 
for  a  sufficient  reason,  which  sliould  appeal',''  although  it  has  been  held  that  the 
reason  or  necessity  for  the  continuance,*^  or  that  there  was  a  formal  adjournment 
need  not  be  noted.^  But  authority  to  adjourn  from  day  to  day  does  not  authorize 
an  adjournment  for  a  longer  time,  unless  by  consent,^"  or  where  the  succeeding 
day  falls  on  Sunday  or  a  legal  holiday  .^^ 

3.  Notice  of.  Unless  where  the  adverse  party  has  disregarded  the  notice 
originally  given.^~  iiotice  of  the  adjournments  must  be  given  to  tlie  pai'ty  or 
parties  entitled  thereto.'^ 


3.  Bueb  r.  Dreesen,  104  111.  App.  409; 
Kelly  V.  Martin,  53  Kan.  380,  36  Pae.  705; 
Babb  V.  Aldrich,  45  Kan.  218,  25  Pac.  558 ; 
Jarboe  v.  Colvin.  4  Bush  (Ky. )  70;  Wixom 
V.  Stephens,  17  Mich.  518,  97"  x\m.  Dee.  205; 
Eiitledge  r.  Read,  3  N.  C.  242. 

Necessity  of  specifying  adjourned  day. — 
The  time  to  which  an  adjournment  is  made 
must  be  speciiied.  Bennett  v.  Bennett,  37 
W.  Va.  o9G,  16  S.  E.  638,  38  Am.  St.  Rep. 
47. 

Presumption. —  Where  the  notice  desig- 
nates a  certain  time  and  place  for  the  taking, 
and  it  appears  from  the  certificate  that  the 
deposition  was  taken  at  anotlier  place  on  a 
suiisequent  date,  it  will  be  inferred  that  the 
taking  was  adjourned  from  the  place  and 
date  mentioned  in  the  notice.  Lvon  v.  Elv, 
24  Conn.  507. 

4.  Lewin  v.  Dille,  17  Mo.  04;  Marshall  v. 
Frisbie,  1  Mimf.  (Va.)  247. 

5.  Ulmer  r.  Austill.  9  Port.  (Ala.)  157; 
Parker  r.  Hayes,  23  N.'  J.  Eq.  186. 

Necessity  of  commencing  on  day  specified. 
—  Adjournments  from  day  to  day  are  ir- 
regular, where  tlie  taking  of  the  deposition^ 
was  not  commenced  on  the  day  specified  by 
the  notice.    Fox  r.  Carlisle,  3  Mo.  197. 

Waiver  of  objections. —  Objections  to  ad- 
journments from  day  to  day  without  any 
cause  assigned  is  waived  by  appearance  at 
each  adjournment  without  objection.  Lingen- 
felser  v.  Simon,  49  Ind.  82. 

Adjourning  over  next  day. — Where  the  tak- 
ing of  a  deposition  is  unfinished,  and  the 
witness  cannot  attend  the  next  day,  if  the 
adverse  party  will  not  agree  on  an  adjourn- 
ment to  a  future  day  he  may  be  notified  of 
the  taking  of  another  deposition  on  the  next 
day,  and  on  that  day  an  adjournment  may 
be  taken  to  the  following  day  to  complete 
the  examination  first  commenced.  Jarboe 
C'oivin,  4  Bush  (Ky.)  70. 

Where  a  commissioner  of  his  own  motion 
adjourns  over  a  day  on  which  he  might  have 
lawfully  taken  depositions  without  the  con- 
sent of  the  adverse  party,  he  is  without  au- 
thoritv  to  proceed  further.  Matter  of  Green, 
86  Mo.  App.  216. 

6.  Kelly  v.  Martin,  53  Kan.  380,  36  Pac. 
705;  Finlay  v.  Humble,  2  A.  K.  Marsh.  (Ky.) 


500;  Knode  v.  Williamson,  17  Wall.  (U.  S.) 
586,  21  L.  ed.  670. 

Necessity  of  provision  in  notice. —  Adjourn- 
ments from  day  to  day  cannot  be  taken  un- 
less so  provided  in  tlie  notice.  Brandon  v. 
Mullenix,  11  Heisk.  (Tenn,)  446. 

Engagement  of  witness. —  Where  the  depo- 
sition of  one  witness  was  completed  on  the 
chry  appointed,  and  the  other  could  not  be 
then  examined  because  of  his  engagements 
elsewhere,  it  was  lield  proper  to  adjourn  un- 
til the  next  day,  and  to  then  take  his  depo- 
sition.   Andrews  v.  Jones.  10  Ala.  400-. 

7.  Kelly  v.  Martin,  53 'Kan.  380,  36  Pac. 
705 ;  Kisskadden  r.  Grant,  1  Kan.  328 ; 
Bowman  r.  Branson,  111  Mo.  343,  19  S.  W. 
634 ;  Bracken  r.  March,  4  Mo.  74. 

The  request  of  the  party  giving  the  notice 
is  sufficient  where  the  adverse  party  does  not 
appear.  Kelly  v.  Martin,  53  Kan.  380,  36 
Pac.  705. 

8.  Glover  v.  Millings,  2  Stew^  &  P.  (Ala.) 
28;  King  r.  State,  15  Ind.  64. 

9.  Glover  r.  Millings,  2  Stew.  &  P.  (Ala.) 
28. 

10.  Harding  v.  Merrick,  3  Ala.  60;  Ray- 
mond r.  Williams,  21  Ind.  241 ;  Buddicmn  v. 
Kirk,  3  Cranch  (U.  S.)  293,  2  L.  ed.  444. 

11.  Leach  v.  Leach,  46  Kan.  724,  27  Pae. 
131;  Stainbrook  v.  Drawyer,  25  Kan.  383; 
Helm  f.  Shackleford,  5  J.  J.  Marsh.  (Ky.) 
390. 

12.  Dorrance  r.  Hutchinson,  22  Me.  357  ; 
Lowd  V.  Bowers,  64  N.  H.  1,  3  Atl.  431. 

13.  Hamilton  v.  Menor,  2  Serg.  &  R.  (Pa.) 
70;  Pindar  r.  Barlow,  31  Vt.  529. 

Cognizance  of  party  notified. —  "^^Hiere  the 
original  notice  specifies  that  the  taking  of 
defiositions  will  be  begun  on  a  designated  day, 
and  will  be  adjourned  from  day  to  day  until 
completed,  the  party  notified  is  bound  to  take 
cognizance  of  the  adjournments.  Knode  v. 
Williamson,  17  Wall.  (U.  S.)  586,  21  L.  ed. 
670. 

SufSciency  of  notice. —  The  officer  maj^  give 
notice  verbally  (Edgell  r.  Lowell,  4  Vt.  405), 
or  by  posting  it  on  the  front  door  of  his  olfice 
(Price  r.  Caperton,  1  Duv.  (Ky.)  207). 

Verbal  notice. —  Where  the  adverse  party 
attended  and  waited  for  some  time  and,  the 
other  party  not  appearing,  the  magistrate 
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K.  Contempt" — l.  What  Constitutes.  The  difiobedienco  of  a  subpoina  or 
direction  to  appear  before  tlie  cornrnissioner  or  ofllicer  before  wliom  the  depOBitiori 
is  to  be  taken,  or  to  testify,''^  to  answer  specific  questions,'"  or  to  produce  booke 
and  papers'''  may  be  punislied  as  a  contempt.  The  questions  as  to  wliicli  there  is 
a  refusal  to  answer  must  be  relevant'^  and  material  to  the  issue,'"  and  their  pro- 
priety must  be  determined  by  the  officer  in  the  first  instance.^'  But  a  witness  is 
not  guilty  of  contempt  where  he  cannot  be  rightfully  subjected  to  an  examina- 
tion,^' as  where  the  object  is  to  ascertain  in  advance  what  a  party  will  testify  to  on 
the  trial,^^  to  discover  facts  to  be  used  against  the  witness  in  another  case,^  or 
where  there  is  no  power  to  compel  obedience  to  the  order  or  direction.^ 

2.  Power  to  Punish.  The  power  to  punish  the  contemner  i-esides  in  the  court 
which  issued  the  subpoena  or  mandate,^^  unless  that  power  is  delegated  to  or  con- 
ferred on  the  officer  whose  process  or  direction  is  disobeyed,  or  he  lias  authority 


dismissed  the  proceeding,  a  subsequent  ver- 
bal notice  by  the  attorney  for  such  other 
party  that  the  deposition  would  be  taken 
at  another  hour,  it  was  held  that  the  ad- 
verse party  had  the  right  to  disregard  the  no- 
tice.   Hennessy  v.  Stewart,  31  Vt.  486. 

14.  Contempt  generally  see  Contempt,  9 
Cyc.  1  ei  seq. 

15.  California. —  Burns  v.  San  Francisco, 
140  Cal.  1,  73  Pac.  597. 

Georgia. —  Smith  r.  Ferrario,  105  Ga.  51, 
31  S.  E.  38. 

Missouri. —  Etc  p.  Munford,  57  Mo.  603. 

Neio  York.— In  re  U.  S.  Pipe  Line,  16  N.  Y. 
App.  Div.  188,  44  N.  Y.  Suppl.  713,  4  N.  Y. 
Annot.  Cas.  308 ;  In  re  Bushnell,  19  Misc.  307, 
44  N.  Y.  Suppl.  257. 

Rhode  Island. —  In  re  Jenckes,  6  R.  I.  18. 

Vermont. —  In  re  Turner,  71  Vt.  382,  45 
Atl.  754. 

Canada. —  Fowler  v.  Boulton,  12  Grant  Ch. 
(U.  C.)  437. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  132; 
and  9  Cyc.  17. 

Refusal  to  sign  inaccurate  deposition. —  A 
witness  is  not  guilty  of  contempt  for  refusing 
to  sign  a  deposition  which  he  claims  to  be  in- 
accurate, where  he  is  willing  to  sign  it  when 
corrected.  In  re  Hafer,  65  Ohio  St.  170,  61 
N.  E.  702. 

16.  Indiana.— Keller  v.  B.  F.  Goodrich  Co., 
117  Ind.  556,  19  N.  E.  196,  10  Am.  St.  Rep. 
88. 

Kansas. —  In  re  Merkle,  40  Kan.  27,  19  Pac. 
401. 

Missouri. —  Ex  p.  Munford,  57  Mo.  603; 
Ex  p.  McKee,  18  Mo.  599;  Ex  p.  Livingston, 
12  Mo.  App.  80. 

Nevada. —  Maxwell  v.  Rives,  11  Nev.  213. 

New  York. —  Matter  of  Whitlock,  51  Hun 
351,  3  N.  Y.  Suppl.  855. 

Ohio.— Ex  p.  Miller,  11  Ohio  S.  &  C.  PI. 
Doc.  69,  8  Ohio  N.  P.  142  [affirmed  in  21  Ohio 
Cir.  Ct.  44,5,  12  Ohio  Cir.  Dec.  102]  ;  Ex  p. 
Woodwortli,  6  Ohio  S.  &  C.  PI.  Dee.  19,  29 
Cine.  L.  15iil.  315;  Burnside  v.  Dewstoo,  9 
Oliio  Dec.  (Reprint)  589,  15  Cine.  L.  Bui. 
197. 

See  16  Cfnt.  Dig.  tit.  "  DopositiouH,"  S  132. 

17.  I'rcHH  I'nb.  (!o.  v.  LdlortH,  67  N.  ,J.  L. 
172,  50  All.  342;  JVIattcr  of  Whitlock,  51  fliin 
(N.  Y.)  351,  3  N.  Y.  Supj)!.  855;  In  rc  ilauh, 
65  Ohio  St.  128,  61  N.  E.  701. 

[XVII,  K,  IJ 


18.  Ex  p.  Turner,  11  Ohio  S.  &  C.  PI. 
Dec.  251,  8  Ohio  N.  P.  241. 

19.  Ladenburg  v.  Pennsylvania  R.  Co.,  06 
N.  .J.  L.  187,  48  Atl.  533. 

20.  In  re  Searls,  155  N.  Y.  333,  49  X.  E. 
938  [reversing  22  N.  Y.  App.  Div.  140,  48 
N.  Y.  Suppl.  60] ;  Fobes  v.  Meeker,  3  Edw. 
(N.  Y.)  452;  Ex  p.  Woodworth,  6  Ohio  S.  & 
C.  PI.  Dec.  19,  29  Cine.  L.  Bui.  315;  Ex  p. 
Turner,  11  Ohio  S.  &  C.  PI.  Dee.  251,  8  Ohio 
N.  P.  241. 

Necessity  of  prior  direction  to  answer. — 

The  mere  failure  to  answer  a  question  is  not 
a  contempt.  There  must  be  a  lawful  order  by 
the  officer  that  the  witness  answer  and  a  re- 
fusal by  him  to  obey  it.  Burnside  i".  Dew- 
stoe,  9  Ohio  Dec.  (Reprint)  589,  15  Cine. 
L.  Bui.  197. 

Necessity  of  stating  purpose  of  question. — 
To  enable  the  officer  to  determine  the  mate- 
riality of  the  question  or  admissibility  of 
the  answer,  counsel  must  state  what  he  ex- 
pects to  prove  by  the  inquiry.    Ex  p.  Turner, 

11  Ohio  S.  &  C.  PI.  Dec.  251,  8  Ohio  N.  P. 
241. 

Notary  public  has  no  power  to  detennine 
the  relevancy  or  competency  of  the  question, 
but  should  commit  the  witness  and  leave  the 
question  of  relevancy  to  be  determined  by  the 
court  on  habeas  corpus  proceedings.  Ex  p. 
Miller,  11  Ohio  S.  &  C.  PI.  Dec.  09,  8  Ohio 
N.  P.  142  [affirmed  in  21  Ohio  Cir.  Ct.  445, 

12  Ohio  Cir.  Dec.  102]. 

21.  Flower  v.  McGinness,  112  Fed.  377,  50 
C.  C.  A.  291;  Ex  p.  Humphrey,  12  Fed.  Cas. 
No.  6,867,  2  Blatchf.  228. 

Right  to  take  depositions  see  supra,  II. 

22.  In  re  Pfirman,  1  Ohio  S.  &  C.  PI.  Dec. 
177. 

23.  Ex  p.  Krieger,  7  Mo.  App.  367. 

24.  Remington  v.  Peckliam,  10  R.  I.  550. 
Commissioner  without  judicial  authority. — 

As  where  the  commission  issued  in  anotlier 
state  to  a  person  without  judicial  authority, 
and  there  is  no  statute  on  the  subject.  Mar- 
tin V.  Pooi)le,  77  111.  App.  311;  In  re  Adams, 
7  Mich.  452. 

25.  Crocker  r.  Conrey,  (Cal.  1903)  73  Pac. 
1000;  Burns  San  Francisco  Super.  Ct.,  140 
ihil.  1,  73  Pac.  597  ;  People  r.  Leubischer,  23 
Misc.  (N.  Y.)  495,  51  N.  Y.  Suppl.  735.  Sec 
Matter  of  Whitlock,  51  Hun  (N.  Y.)  351,  3 
N.  Y.  Suppl.  855. 
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by  reason  of  bis  general  powers.^''  But  tbere  is  no  power  to  punisb  a  witness  for 
disobedience  to  an  nnautborized  order  or  direction.^ 

3.  Application  to  Punish,  Tbe  appHcation  to  punish  a  contumacious  witness 
may  be  made  ex  parte  unless  the  court  direct  notice  to  be  given,^  and  must  show 
the  materiality  of  the  questions  wliich  the  witness  refused  to  answer.^^ 

4.  Punishment  and  Commitment.  If  the  contempt  consists  of  the  refusal  to 
answer  several  questions  all  bearing  on  the  same  question,  there  is  but  one  con- 
tempt, for  which  but  one  sentence  can  be  imposed.^"  The  commitment  by  an 
officer  must  show  the  pertinency  and  materiality  of  the  questions  which  the  wit- 
ness refused  to  answer,^^  and  also  of  what  the  contempt  consisted.^^ 

L.  Conduct  and  Scope  of  Examination— l.  In  General.  On  an  oral 
examination  if  no  form  is  presci'ibed  the  testimony  should  be  procured  by  ques- 
tions and  answers.^^  But  in  the  absence  of  rules  on  the  subject  the  mode  of  con- 
ducting the  examination  will  not  be  deemed  material.** 


26.  Georgia. —  Smith  v.  Ferrario,  105  Ga. 
51,  31  S.  E.  38. 

Missouri. —  Ex  p.  Munford,  57  Mo.  603; 
Ex  p.  McKee,  18  Mo.  599;  Ex  p.  Livingston, 
12  Mo.  App.  80. 

Neiv  York. —  Matter  of  Bushnell,  19  Misc. 
307,  44  N.  Y.  Suppl.  257;  In  re  U.  S.  Pipe 
Line,  16  N.  Y.  App.  Div.  188,  44  N.  Y.  SuppL 
713,  4  N.  Y.  Annot.  Cas.  308.  See  In  re 
Searls,  155  N.  Y.  333,  49  N.  E.  938  [revers- 
ing 22  N.  Y.  App.  Div.  140,  48  N.  Y.  SuppL 
60]. 

Ohio.— In  re  Rauh,  65  Ohio  St.  128,  61 
N.  E.  701  [affirming  21  Ohio  Cir.  Ct.  445,  12 
Ohio  Cir.  Dec.  102,  11  Ohio  S.  &  C.  PL  Dec. 
69,  8  Ohio  N.  P.  142] ;  Ex  p.  Woodworth,  6 
Ohio  S.  &  C.  PI.  Dec.  19,  29  Cine.  L.  BuL  315; 
Burnside  v.  Dewstoe,  9  Ohio  Dec.  (Reprint) 
589,  15  Cine.  L.  Bui.  197. 

Rhode  Island. —  In  re  Jenckes,  6  R.  I.  18. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  132. 

The  Ohio  statutes  do  not  empower  a  notary- 
public  to  punish  disobedience  to  a  subpoena 
duces  tecum  issued  by  him.  In  re  Sims,  4 
Ohio  Dec.  (Reprint)  473,  2  Clev.  L.  Rep.  210, 
4  Cine.  L.  Bui.  457. 

In  Rhode  Island  a  magistrate  taking  depo- 
sitions in  perpetuam  has  not  by  implication 
the  ancillary  power  to  fine  or  imprison  a  re- 
cusant witness  for  contempt.  Remington  v. 
Peckham,  10  R.  I.  550. 

27.  Martin  v.  People,  77  111.  App.  311. 
See  In  re  Adams,  7  Mich.  452. 

Foreign  commission. —  The  court  cannot 
punish  for  contempt  of  a  commissioner  ap- 
pointed in  another  state  a  witness  who  de- 
clines to  submit  himself  to  an  examination 
unrestricted  in  its  scope  and  without  any 
judicial  protection,  and  also  refuses  to  pro- 
duce the  private  books  of  account  of  a  national 
bank,  of  which  he  is  merely  a  clerk,  for  the 
experimental  scrutiny  of  one  who  is  either  a 
stranger  or  an  adversary,  between  whom  and 
the  bank  there  exists  no  relation.  Simpler'a 
Petition,  10  Pa.  Dist.  141,  25  Pa.  Co.  Ct. 
81. 

In  Missouri  a  notary  has  no  power  to  com- 
mit a  witness  for  his  refusal  to  produce  books. 
Ex  p.  INIallinkrodt,  20  Mo.  493. 

28.  Fowler  v.  Boulton,  12  Grant  Ch. 
(U.  C.)  437. 


29.  Ladenburg  v.  Pennsylvania  R.  Co.,  66 
N.  J.  L.  187,  48  Atl.  533. 

30.  Maxwell  v.  Rives,  11  Nev.  213. 

31.  Ex  p.  Woodworth,  6  Ohio  S.  &  C.  PL 
Dec.  19,  29  Cine.  L.  Bui.  315;  Ex  p.  Turner, 
11  Ohio  S.  &  C.  PL  Dec.  251,  8  Ohio  N.  P. 
241. 

32.  The  order  should  contain  a  finding  by 
the  notary  that  the  witness  was  guilty  of  con- 
tempt for  refusing  to  obey  his  order,  and  for 
the  disobedience  of  that  order  the  witness  was 
in  contempt.  Ex  p.  Turner,  11  Ohio  S.  &  C. 
PI.  Dec.  251,  8  Ohio  N.  P.  241. 

33.  Vincent  v.  Huff,  4  Serg.  &  R.  (Pa.) 
298;  Beck  v.  Bethlehem,  2  Pa.  Co.  Ct.  511; 
Melendy  v.  Bradford,  56  Vt.  148. 

Depositions  may  be  taken  in  the  third  per- 
son. Dryden  v.  Frost,  8  Sim.  380,  8  Eng.  Ch. 
380. 

34.  Bell  V.  Bell,  14  Phila.  (Pa.)  144;  Me- 
lendy V.  Bradford,  56  Vt.  148. 

Division  of  duties  by  commissioners. — The 
deposition  of  one  witness  may  be  taken  by 
one  commissioner,  and  that  of  another  by  the 
other  commissioner.  Darling  v.  Darling,  8 
Ont.  Pr.  391. 

Exhaustion  of  examination-im-chief . — 'In  the 
oral  examination  of  distant  witnesses  by  com- 
mission, courts  do  not  hold  a  party  to  the 
strict  rule  that  a  party  must  exhaust  his 
examination-in-chief  before  dismissing  his 
witness.    Mahan  v.  U.  S.,  6  Ct.  CI.  331. 

Impartiality. — Commissioners  for  one  party 
must  act  impartially.  Campbell  v.  Scougal, 
19  Ves.  Jr.  553,  34  Eng.  Reprint  621. 

Questions  by  officer. —  A  referee,  when  act- 
ing as  a  judicial  officer,  may  put  questions 
in  the  course  of  the  examination,  where  no 
unfairness  or  intent  to  favor  either  party  is 
shown.  Brooks  v.  Sehultz,  3  Abb.  Pr.  N.  S. 
(N.  Y. )  124.  Commissioners  may  in  their 
discretion  decline  to  examine  as  to  all  the 
interrogatories.  Whitelocke  v.  Baker,  13  Ves. 
Jr.  511,  9  Rev.  Rep.  216,  33  Eng.  Reprint  385. 

Rights  of  parties. —  The  adverse  party  is 
not  entitled  to  a  list  of  the  proposed  witnesses 
(Smith  V.  Pincombe,  18  Jur.  91,  158,  18  L.  J. 
Ch.  211,  16  Sim.  497),  nor  to  have  the  inter- 
rogatories propounded  exhibited  to  him  by  a 
complainant  in  a  bill  of  discovery  who  has 
procured  a  commission  to  examine  foreign 
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2.  Pertinency  of  Questions  and  Answers.  'J'ho  witnefiB  miiBt  anewer  all  proper 
and  relevant  (|iie.stioiis ;  Ijiit  qiicfitioii«  wliicli  arc  not  pertiiieot  and  relevant  to 
the  issue  should  not  be  permitted.""  jN'or  should  the  examination  be  extended  to 
matters  not  germane  to  the  sul)ject  of  the  action,"^  and  answers  having  no  bear- 
ing npon  the  issue  may  be  re  jected.^^ 

3.  Responsiveness  of  Answer.    The  answers  of  the  witness  must  l)e  responsive 


witnesses  (Butler  v.  Bulkeley,  2  Swanst.  373, 
36  Eng.  Reprint  6,58). 

Special  directions. — A  commission  authoriz- 
ing atlditional  (|uestions  by  the  commissioners, 
wlien  it  should  appear  to  them  to  be  neces- 
sary and  proper,  confers  no  authority  on  the 
agent  of  one  of  the  parties  to  put  such  ques- 
tions. Williamson  i\  Page,  1  C.  B.  464,  3 
D.  &  L.  14,  14  L.  J.  C.  P.  172,  50  E.  C.  L. 
464. 

Summary  examination. —  A  statute  em- 
powering the  court  to  order  testimony  to  be 
taken  before  such  persons,  upon  such  notice, 
and  in  such  manner  as  the  court  in  its  dis- 
cretion may  direct  authorizes  the  taking  of 
testimony  in  a  summary  manner  and  free 
from  many  of  the  formal  rules  applying  to 
testimony  taken  under  a  commission  in  the 
regular  way.    Belt  v.  Blackburn,  28  Md.  227. 

The  order  of  examining  witnesses  is  dis- 
cretionary and  should  be  directed  with  a  view 
to  convenience.  Ptuart  r.  Ealkis  Co.,  53  L.  J, 
Ch.  791,  50  L.  T.  Rep.  N.  S.  479,  32  Wklv. 
Rep.  676.  See  also  Re  Dore  Gallery,  62  L.  T. 
Rep.  N.  S.  758,  38  Wkly.  Rep.  491. 

Witness  may  be  recalled  for  further  ex- 
amination. Wood  V.  Scartli,  3  Eq.  Rep.  485, 
24  L.  J.  Ch.  392,  3  Wkly.  Rep.  305. 

United  States  courts. —  Congress  has  not 
conferred  power  upon  the  district  and  cir- 
cuit courts  of  the  United  States  to  make  rules 
touching  the  mode  of  taking  testimony.  Ran- 
dall v.  Venable,  17  Fed.  162. 

35.  See  eases  cited  infra,  this  note;  and, 
generally,  Witnesses. 

Compelling  attendance  and  answer. — ^^'^liere 
a  defendant  refused  to  answer  questions  not 
founded  on  any  case  or  charge  or  allegation 
made  in  tlio  bill,  an  application  to  compel 
him  to  attend  and  answer  was  refused  with 
costs.  Dickson  r.  Covert,  2  Ch.  Chamb. 
(U.  C.)  342. 

Immaterial  evidence. —  A  motion  to  sup- 
press a  deposition  on  the  ground  that  the 
witness  whose  deposition  had  been  taken  had 
refusoil  tn  ans«Tr  cross  interrogatories  should 
be  denied,  where  it  docs  not  appear  that 
there  was  any  collusion  betv'ieen  the  witness 
and  the  party  in  whose  behnlf  the  deposi- 
tion was  taken,  and  the  questions  not  an- 
swered called  for  ininiatei'ial  evidence. 
!Michiielis  r.  Compania  Metalurgica,,  51  N.  Y. 
App.  Div.  470.  64  N.  Y.  Suppl.  753. 

Privilege. —  'I'ho  New  ll;unpshirc  public 
statutes  providing  that  no  "party"  shall  be 
compi'lleil,  in  giving  a  deposition,  to  disclose 
the  names  of  th<!  witnesses  by  whom,  nor  the 
manner  in  which,  he  ])rnposeH  to  ])rovc  his 
case,  nor  to  |)roduce  any  writing  which  is 
material  to  his  c.iise  or  defense,  being  ex- 
jireswly  limited  to  "  parties,"  does  not  excuse 
th(!  servants  in  charge  of  a  street  railway 
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car,  whose  duty  it  was  to  procure  the  names 
of  persons  present  at  the  time  of  an  accident, 
an(l  report  the  same  in  writing  to  the  corpo- 
ration, from  an.swering  questions  relative 
tliereto  in  the  taking  of  their  depositions  v.i 
an  action  against  the  corporation.  Bradley's 
Petition,  71  X.  H.  54,  51  Atl.  264. 

Questions  calling  for  incriminating  an- 
swers.—  Commissioneis  may  not  ask  ques- 
tions, the  answers  to  which  may  subject  the 
witness  to  penalties  or  criminal  punishment 
(Smith  V.  Beadnell,  1  Campb.  30)  ;  but  the 
court  will  not  restrain  an  e.Niimination  on  the 
ground  that  its  object  is  to  secure  evidence 
as  to  penalties  incurred  by  the  witness  for 
gaming  (Ex  p.  Burlton,  1  Glyn  i;  J.  30). 

Suppression  for  refusal  to  answer. —  A 
deposition  may  be  suppressed  if  it  appears 
that  the  witness  refused  to  answer  competent 
and  material  questions.  Michaelis  v.  Com- 
pania Metalurgica,  51  X.  Y.  App.  Div.  470, 
64  X.  Y.  Suppl.  753. 

The  refusal  must  be  deliberate,  ilichaelis 
r.  Compania  Metalurgica,  51  X.  Y.  App.  Div. 
470,  04  X.  Y.  Suppl.  753. 

Witness  objecting  to  interrogatories  must 
demur  and  state  his  objection  on  oath.  His 
demurrer  may  be  then  set  down  for  argument. 
Parkliurst  v.  Lowten,  3  Madd.  121,  2  Swanst. 
194,  19  Pv«v.  Rep.  63,  36  Eng.  Reprint  589; 
Bowman  v.  Rodwell,  1  Madd.  260.  See  Mor- 
gan v.  Shaw,  4  Madd.  54. 

In  a  foreign  action  the  examination  should, 
not  be  limited  to  the  rules  of  evidence  pre- 
vailing in  English  courts.  DeSilla  r.  Feils,, 
40  L.  T.  Rep.  X.  S.  423. 

36.  Orr,  etc..  Shoe  Co.  r.  Hance,  44  :Mo. 
App.  461;  Lyon  v.  Tallmadge,  14  Johns. 
(N.  Y.)  501;  'Ex  p.  Woodworth,  6  Ohio  S.  & 
C.  PI.  Dec.  19,  29  Cine.  L.  Bui.  315. 

Commissioners  may  reject  improper  testi- 
mony (Whitelocke  r.  Baker.  13  Yes.  Jr.  511, 
9  Rev.  Rep.  216,  33  Eng.  Reprint  385.  See 
Surr  r.  Walmsley,  L.  R.  2  F,q.  439,  14  L.  T. 
Rep.  X.  S.  621,  14  Wkly.  Rep.  888)  ;  but  not 
until  the  time  for  closing  evidence  has  expired 
(Wood  V.  Scarth.  3  Eq.  Rep.  485,  24  L.  J.  Ch. 
392,  3  Wkly.  Rep.  305). 

Improper  interrogatories  or  interrogatories 
whicli  may  deter  a  witness  from  giving  evi- 
dence should  be  disallowed.  Stocks  v.  Ellis, 
L.  R.  8  Q.  B.  454,  42  L.  J.  Q.  B.  241,  29  L.  T. 
Rep.  N.  S.  267,  22  Wkly.  Rep.  17. 

37.  Orr,  etc.^  Shoe  Co.  r.  Hanee,  44  Mo. 
App.  461. 

38.  Yarborough  r.  Hood,  13  Ala.  176. 

Reference  to  account  not  produced. —  An- 
swers to  interrogatories  which  refer  to  an 
alleged  account  are  not  iicrtinont,  where  no 
account  is  attached  to  the  interiogatorios  or 
exhibiled.  Shoekley  v.  Alorgan,  103  Ga.  150. 
29  S.  ]<;.  094. 
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to  the  interrogatories  or  questions  propounded.^"  But  an  answer  to  tlie  last  or  gen- 
eral interrogatory  may  state  facts  material  to  the  issue  ""^  or  not  elicited  by  pre- 


39.  Man-  v.  Wetzel,  .3  Colo.  2;  Texas,  etc., 
R.  Co.  V.  Crowder,  70'  Tex.  222,  7  S.  W.  709 ; 
Chinn  v.  Taylor,  64  Tex.  .385  ;  The  Peterhoff, 
19  Fed.  Cas.  No.  11,024,  Blatchf.  Pr.  Cas.  4U3. 

The  answers  were  held  to  be  responsive  in 
the  following  cases:  Stern  r.  Filene,  14  Allen 
(Mass.)  9  (where  to  an  interrogatory  as  to 
whether  defendant  did  not  on  a  certain  oc- 
casion chiini  that  there  was  something  due 
him  from  plaintiff,  the  witness  answered  that 
certain  goods  were  sold  to  defendant  by 
plaintiff,  who  refused  to  deliver  the  same  ex- 
cept on  receipt  of  cash,  on  the  strength  of 
which  refusal  defendant  objected  to  pay- 
ing the  bill  in  suit)  ;  Hall  v.  Mackay,  78  Tex. 
248,  14  S.  W.  615  (where  in  answer  to  the 
questions,  '"  What  M-as  the  personal  appear- 
ance of  the  man  you  served  as  R.  D.  Hall  ? 
What  is  the  appearance  of  tlie  defendant?" 
the  witness  said:  "His  personal  appearance 
[referring  to  the  man  served]  was  a  man  of 
medium  height,  dark  complexion,  and  long, 
dark  whiskers");  Waters  Pierce  Oil  Co.  v. 
Davis,  24  Tex.  Civ.  App.  508,  60  S.  W. 
453  (an  action  for  injuries  by  the  explos- 
ion of  gasoline  in  a  laundry,  where  one  of 
the  proprietors  in  her  deposition  was  asked 
whether  there  were  .any  regulations  in  force 
in  regard  to  handling  the  gasoline,  as  to  the 
time  of  drawing  it,  quantity  and  method  of 
drawing  it,  and  if  so  by  whom  the  regula- 
tions were  made,  and  whether  they  were  acted 
upon  or  not ;  and  answered  that  " the  work 
of  operating  the  laundry  was  in  charge  of 
the  foreman ;  they  were  told  to  draw  as  much 
as  possible  in  the  morning").  And  see  South- 
ern Home  Bldg.,  etc..  Assoc.  v.  Riddle,  129 
Ala.  5C2,  29  So.  667,  an  action  to  set  aside 
a  conveyance,  where  an  answer  by  the  com- 
plainant that  he  sold  to  the  parties  defend- 
ant to  the  bill  the  goods  under  the  firm-name 
of  the  partnership,  as  described  in  the  bill, 
was  held  to  be  responsive  to  an  inquiry  in  an 
interrogatory  \A-hether  the  witness  was  ac- 
quainted with  the  parties  to  and  the  subject- 
matter  of  the  pending  suit.  In  De  Walt  v. 
Houston,  etc.,  R.  Co.,  22  Tex.  Civ.  App.  403, 
55  S.  W.  534,  the  witness  was  asked,  "  Is  it 
not  true  that  you  could  not  open  the  throttle 
of  this  large  engine  as  quickly  as  the  old 
locomotive  without  giving  a  sudden  jerk  to 
the  whole  train  ?  "  and  he  answered,  "  Yes, 
easier  without  sudden  jerk,"  and  it  was  held 
that  the  answer  fairly  conveyed  the  informa- 
tion sought,  and  was  not  so  evasive  or  ir- 
responsive that  the  deposition  should  have 
been  suppressed. 

An  answer  "  I  cannot  remember "  is  sufR- 
ently  specific.  Baals  v.  Stewart,  109  Ind.  371, 
9  N.  E.  403. 

Answer  to  erroneous  interrogatory. — Where 
by  mistake  an  interrogatory  was  made  to  read 
"  In  whose  car  "  was  certain  goods  sent,  in- 
stead of  "  In  whose  care,"  an  answer  stating 
who  ordered  the  car  is  not  prejudicial,  where 
the  fact  of  a  certain  person  accompanying  the 


car  was  not  controverted.  Richmond  r.  Sund- 
burg,  77  Iowa  255,  42  N.  W.  184. 

"  Belief  "  for  "  opinion." —  Testimony  by  a 
subscribing  witness  to  a  will  as  to  his 
"  belief "  as  to  the  mental  capacity  of  the 
testator  is  admissible,  where  the  deposition 
shows  that  he  used  the  word  as  synonymous 
with  "  opinion."  Hughes  v.  Hughes,  31  Ala. 
519. 

Hearsay  evidence  should  be  suppressed,  and 
a  refusal  to  suppress  affords  ground  for  re- 
versal, although  legitimate  evidence  tending 
to  prove  the  same  facts  was  put  into  the  case. 
Rooker  r.  Rooker,  83  Ind.  226. 

Knowledge  of  rental  value. —  A  witness, 
having  answered  interrogatories  so  as  to  show 
that  his  knowledge  of  the  rental  value  of 
goods  detained  had  been  gained  from  an  ex- 
perience of  eight  years,  replied  to  cross  in- 
terrogatories as  to  specific  instances  of  rent- 
ing such  goods,  intended  to  ascertain  the  ex- 
tent of  such  knowledge,  and  how  obtained, 
that  during  the  four  years  he  was  with  a  cer- 
tain concern  they  never  rented  such  goods. 
It  was  held  that  such  reply  was  evasive,  war- 
ranting a  suppression  of  the  entire  deposi- 
tion. Mobile  Electric  Lighting  Co.  v.  Rust, 
131  Ala.  484,  31  So.  486. 

Partial  answer. —  The  failure  to  answer 
one  distinct  part  of  a  question  will  not  con- 
demn the  answer  to  the  other  part.  Western 
Union  Tel.  Co.  v.  Drake,  14  Tex.  Civ.  App. 
601,  58  S.  W.  632. 

Personal  injuries. —  Direct  testimony  of  a 
physician  that  he  treated  plaintiff  for  in- 
juries is  sufficient  to  sustain  answers  to  cross 
interrogatories  as  to  the  extent  of  those  in- 
juries. Galveston,  etc.,  R.  Co.  r.  Bamn- 
garten,  31  Tex.  Civ.  App.  253,  72  S.  W.  78. 

Responsive  to  subsequent  interrogatory. — 
A  deposition  should  not  be  suppressed  because 
an  answer  is  irresponsive  to  an  interrogatory, 
where  it  is  responsive  to  a  subsequent  inter- 
rogatoi-y,  in  reply  to  which  the  witness  stated 
that  he  had  already  in  his  previous  answers 
told  all  that  occurred.  Houston,  etc.,  R.  Co. 
V.  Bell  (Tex.  Civ.  App.  1903)  73  S.  W.  56 
[affirmed  in  (Tex.  Sup.  1903)  75  S.  W.  484]. 

Extent  of  objection. —  An  objection  for  ir- 
responsiveness  is  not  available  as  to  such  parts 
of  the  answers  as  are  admissible.  Heintz 
V.  O'Donnell,  17  Tex.  Civ.  App.  21,  42  S.  W. 
797.  To  same  effect  see  Western  Union  Tel. 
Co.  V.  Drake,  14  Tex.  Civ.  App.  601,  38  S.  W. 
632. 

40.  Yarborough  v.  Hood,  13  Ala.  170. 

Opposite  party  not  put  on  notice. —  An  an- 
swer to  a  final  general  interrogatory  may  be 
excluded  if  it  contains  material  and  import- 
ant testimony  of  the  nature  of  which  the  op- 
posite party  was  not  reasonably  put  upon 
notice  either  by  the  question  embraced  in 
that  particular  interrogatory  or  by  the  same 
when  taken  in  connection  with  preceding  in- 
terrogatories. White  V.  Jones,  105  Ga.  26, 
31  S.  E.  119. 
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vious  particular  interrogatories  which  have  been  put  to  the  witness  prior  to  the 
general  interrogatory.''^ 

4.  Necessity  of  Full  Examination.  In  chancery  the  examination  should  be  as 
exhaustive  as  the  natui'e  of  the  case  requires  or  will  admit.^^  Where  a  commis- 
sion is  taken  out  ex  parte,  the  party  procuring  it  may  put  such  of  the  interroga- 
tories as  he  sees  flt;^'^  but  if  the  commission  is  joint  all  the  interrogatories  must  be 
propounded."    The  last  or  general  interrogatory  must  always  be  put.^'' 

5.  Compelling  Testimony  —  a.  In  General.  A  witness  who  refuses  to  testify  or 
answer  specific  questions  may  be  compelled  to  do  so,  by  the  court  within  whose 
jurisdiction  the  examination  is  pending/"  or  the  officer  before  whom  the  deposi- 
tion is  to  be  taken and  for  the  refusal  to  answer  material  questions  or  proper 
cross  interrogatories,  the  entire  deposition  may  be  suppressed.^  The  power  to 
compel  the  witness  to  testify  in  an  action  pending  without  the  state  is  not  inherent, 
but  exists  only  when  conferred  by  statute.*''' 


41.  Percival  v.  Hickey,  18  Johns.  (N.  Y.) 
257,  9  Am.  Dec.  210. 

42.  Limiting  supplemental  proof. —  The 
parties  should  make  their  proofs  as  full  be- 
fore publication  as  the  nature  of  the  case 
requires  or  admits.,  so  that  supplementary 
proofs  before  the  master  may  be  as  limited  as 
the  rights  and  responsibilities  of  the  parties 
will  admit.  Remsen  v.  Remsen,  2  Johns.  Ch. 
{N.  Y.)  495. 

43.  Merrill  v.  Dawson,  17  Fed.  Cas.  No. 
9,469,  Hempst.  563. 

A  deposition  cannot  be  impeached  by  the 
party  on  whose  behalf  it  was  taken,  by 
evidence  of  declarations  made  by  the  witness, 
whose  attention  was  not  called  to  them  on  his 
examination.  Cooper  v.  Hills  Bros.  Co.,  50 
N.  Y.  App.  Div.  304,  63  N.  Y.  Suppl.  1046. 

44.  Union  Bank  v.  Torrey,  5  Duer  (N.  Y.) 
626;  Brown  v.  Kimball,  25  Wend.  (N.  Y.) 
259;  Kimball  v.  Davis,  19  Wend.  (N.  Y.) 
437;  Hinkley  v.  Insurance  Co.,  4  Pa.  St.  470; 
Withers  v.  Gillespy,  7  Serg.  &  R.  (Pa.)  10; 
Dodge  V.  Israel,  7  Fed.  Cas.  No.  3,952,  4 
Wash.  323;  Merrill  v.  Dawson,  17  Fed.  Cas. 
No.  9,469,  Hempst.  563;  Winthrop  v.  Union 
Ins.  Co.,  30  Fed.  Cas.  No.  17,901,  2  Wash.  7. 

Interrogatory  dependent  on  answer  to  prior 
interrogatory. —  Where  an  interrogatory  is  to 
be  put  if  a  previous  question  is  answered  in 
a  particular  way,  and  that  question  is  not 
answered  in  the  manner  indicated  by  the 
terms  of  the  interrogatory,  such  interrog- 
atory should  not  be  put,  or  if  put  the  an- 
swer thereto  should  not  be  admitted.  Seldeu 
V.  Bank  of  Commerce,  3  Minn.  166. 

The  witness  may  be  examined  on  all  parts 
of  the  case,  whether  direct  or  in  rebuttal. 
Tiuirstin  v.  Luce,  61  Mich.  292,  28  N.  W.  103. 

45.  Hinkley  i:.  Insurance  Co.,  4  Pa.  St. 
470;  Merrill  v.  Dawson,  17  Fed.  Cas.  No. 
9,469,  Hempst.  563. 

46.  Hi:\U:  r.  Ingcrson,  62  N.  H.  437;  Mat- 
ter of  Kip,  1  Paige  (N.  Y.)  601;  In  re  Allis, 
44  Fed.  216;  Gass  Stinson,  10  Fed.  Cas. 
No.  5,262,  3  Suiiin.  08;  Courtcnay  v.  Hoskins, 
2  Rush.  253,  3  Fng.  Ch.  253,  38  Fng.  Reprint 
331. 

Discretion  as  to  letters  rogatory. —  it  is 
disoct  iouaiy  with  the  coui't  to  which  letters 
rogatory  havc^  is,su(!(l  to  coiti])el  a  witness  to 
testify  or  not,  l)ut  like  any  other  judicial 
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discretion  it  is  not  to  be  exercised  arbitrarily. 
McKenzie's  Case,  2  Pars.  Eq.  Cas.  (Pa.)  227, 
1  Pa.  L.  J.  Rep.  356,  2  Pa.  L.  J.  343. 

Application  to  compel  —  By  whom  made. — 
In  Massachusetts  an  application  to  com- 
pel a  witness  to  answer  interrogatories  at- 
tached to  a  commission  from  another  state 
must  be  made  by  the  commissioner  and  not 
by  a  party  to  the  action.  Chicago  First  Nat. 
Bank  v.  Graham,  175  Mass.  179,  55  N.  E.  991. 

Certifying  refusal  to  answer. —  The  justice 
should  certify  at  the  foot  of  the  deposition 
if  the  witness  refuses  to  answer.  Vincent  v. 
Huff,  4  Serg.  &  R.  (Pa.)  298. 

47.  Ex  p.  Gfeller,  (Mo.  Sup.  1903)  77 
S.  W.  552;  De  Camp  v.  Archibald,  50  Ohio 
St.  618,  35  N.  E.  1056,  40  Am.  St.  Rep.  692; 
In  re  Jenckes,  6  R.  I.  18. 

Dedimus  not  delivered  to  officer. —  The  of- 
ficer has  no  power  to  compel  a  witness  to 
give  his  deposition,  where  the  dedimus,  al- 
though issued,  has  not  been  received  by  him. 
In  re  Nitsehe,  14  Mo.  App.  213. 

Impertinent  or  irrelevant  questions. —  The 
commissioner  cannot  lawfully  order  the  wit- 
ness to  answer  impertinent  or  irrelevant  ques- 
tions. Eoe  p.  Woodworth,  6  Ohio  S.  &  C.  PI. 
Dec.  19,  29  Cine.  L.  Bui.  315. 

Passing  on  propriety  of  question  in  first 
instance. —  On  the  execution  of  a  foreign 
commission  the  pertinency  and  propriety  of 
the  questions  should  be  passed  on  by  the 
commissioner  in  the  first  instance.  Matter 
of  Dittman,  65  N.  Y.  App.  Div.  343,  72  N.  Y. 
Suppl.  886. 

48.  Mobile  Electric  Lighting  Co.  v.  Rust, 
131  Ala.  484,  31  So.  486. 

Depositions  received  and  opened  by  agree- 
ment.—  The  whole  of  a  de])osition  may  be 
suppressed  on  the  ground  that  a  witness  has 
refused  to  answer  a  material  question ;  but 
wliero  no  ed'ort  is  made  to  conii)ol  him  to  an- 
swer, no  notice  given  of  an  intention  to  move 
for  sti])pression  because  of  the  refusal,  and 
the  (le|)ositions  are  subsequently  received  and 
opened  by  agreement,  and  two  terms  inter- 
Ni'iii'  licfi)i-e  such  a  molion  is  made,  it  is  then 
t(i(i  la,lc  to  urge  it.  Bird  V.  Ilalsy,  87  Fed. 
671. 

49.  Ew  p.  Rucker,  108  Ala.  245,  10  So. 
314;  Matter  of  Dittman,  05  N.  Y.  App.  Div. 
343,  72  N.  Y.  Suppl.  880;  Matter  of  U.  S. 


DEPOSITIONS 


[13  Cyc]  929 


b.  Excuses.  A  witness  named  in  letters  rogatory  is  not  excused  from  testify- 
ing on  tlie  ground  tliat  tliey  were  improperly  issued,  where  the  foreign  court  has 
decided  otherwise,^"  that  the  testimony  sought  is  not  relevant,^'  that  he  is  not 
interested  in  the  case,  is  within  the  county  in  which  the  action  is  pending,  and  does 
not  intend  to  depart,  and  is  in  good  health,  and  will  be  able  to  attend  court  as  a 
witness  when  the  case  is  reached  for  trial,^'^  or  by  the  fact  that  the  parties  have 
agreed  to  use  a  deposition  made  by  him  in  a  former  suit.''^ 

6.  Examination  Confined  to  iNTERROGATORiEs  —  a.  In  General.  Where  the 
deposition  is  to  be  taken  on  written  interrogatories,  the  examination  of  the  wit- 
ness must  be  restricted  to  them  and  caimot  be  general,^*  unless  the  parties  other- 
wise agree.^^ 

b.  Adoption  of  Formep  Statements  or  Depositions.  The  testimony  must  be 
elicited  by  propounding  the  interrogatories,  or  by  questions  and  answers,^^  and  it 
is  improper  to  permit  the  witness  to  adopt  statements  contained  in  books  or 
papers,^''  to  adopt  answers  made  by  him  in  other  suits,^^  or,  although  there  are 
decisions  to  the  contrary,  to  permit  him  to  adopt  depositions  or  answei's  formerly 
made.^^ 


Pipe  Line  Co.,  16  N.  Y.  App.  Div.  188,  44 
N.  Y.  Suppl.  713;  Matter  of  Bushnell,  19 
Misc.  (N.  Y.)  307,  44  N.  Y.  Suppl.  257. 

In  executing  a  foreign  commission  the 
comniissioner  cannot  compel  a  witness  to  ex- 
amine books  and  papers  in  the  custody  of  the 
latter,  but  not  before  the  commissioner,  in 
order  to  refresh  his  recollection.  Matter  of 
Dittman,  65  N.  Y.  App.  Div.  343,  72  N.  Y. 
Suppl.  886. 

50.  McKenzie's  Case,  2  Pars.  Eq.  Cas. 
(Pa.)  227,  1  Pa.  L.  J.  Rep.  356,  2  Pa.  L.  J. 
343. 

51.  McKenzie's  Case,  2  Pars.  Eq.  Cas. 
(Pa.)  227,  1  Pa.  L.  J.  Rep.  356,  2  Pa.  L.  J. 
343. 

52.  Shaw  r.  Ohio  Edison  Installation  Co., 
9  Ohio  Dec.  (Reprint)  809,  17  Cine.  L.  Bui. 
274;  Ex  p.  Langford,  9  Ohio  Dec.  (Reprint) 
5«7,  15  Cine.  L.  Bui.  267;  Matter  of  Nus- 
huler,  4  Ohio  Dec.  (Reprint)  299,  1  Clev. 
L.  Rep.  249,  3  Oine.  L.  Bui.  739. 

53.  Ex  p.  Priest,  76  Mo.  229. 

54.  Stagg  V.  Pomroy,  3  La.  Ann.  16;  Mary- 
land Ins.  Co.  0.  Bossiere,  9  Gill  &  J.  (Md.) 
121;  Miller  V.  Dowdle,  1  Yeates  (Pa.) 
404. 

Bill  to  perpetuate. —  The  complainant  is 
confined  to  the  matters  alleged  in  his  bill  to 
perpetuate  testimony  and  to  the  interroga- 
tories annexed  thereto.  Hickman  v.  Hick- 
man, 1  Del.  Ch.  133. 

A  prize  commissioner  is  limited  to  putting 
the  standing  interrogatories  or  those  specially 
framed  by  the  court.  The  Peterhoff,  19  Fed. 
Cas.  No.  11,024.  Blatchf.  Pr.  Cas.  463.  Un- 
der special  circumstances  the  master  of  a 
vessel  who  has  been  examined  in  prepara- 
torio  may  be  reexamined  at  the  instance  of 
the  claimant  on  one  of  the  standing  inter- 
rogatories, on  condition  that  he  shall  at  the 
same  time  be  examined  on  special  interroga- 
tories framed  by  the  court,  although  all  the 
testimony  has  been  filed  and  an  order  for  the 
opening  of  the  proofs  has  been  made.  The 
Peterhoff,  19  Fed.  Cas.  No.  11,024,  Blatchf. 
Pr.  Cas.  463,  19  Fed.  Cas.  No.  11,022, 
Blatchf.  Pr.  Cas.  345. 
[59] 


Inability  to  execute  commission  abroad. — 

Where  the  local  authorities  refuse  to  permit 
the  execution  of  a  commission  on  interroga- 
tories a  deposition  taken  on  questions  pro- 
pounded by  a  foreign  tribunal  in  the  presence 
of  the  commissioners  may  be  read.  Winthrop 
i;.  Union  Ins.  Co.,  30  Fed.  Cas.  No.  17,901, 

2  Wash.  7. 

55.  Stagg  r.  Pomroy,  3  La.  Ann.  16. 
Joining  in  commission. —  Objection  to  an 

examination  beyond  the  matters  alleged  in  a 
bill  to  perpetuate  testimony  and  the  inter- 
rogatories is  waived  by  defendant's  joining 
in  the  commission  and  filing  cross  interroga- 
tories.   Hickman  r.  Hickman,  1  Del.  Ch.  133. 

56.  Richardson  v.  Golden,  20  Fed.  Cas.  No. 
11,782,  3  Wash.  109. 

57.  Bowman  r.  Sanborn,  25  N.  H.  87; 
Richardson  v.  Golden,  20  Fed.  Cas.  No.  11,782, 

3  Wash.  109. 

58.  Kno.x  V.  Strader,  1  Ohio  Dec.  (Re- 
print) 84,  2  West.  L.  J.  69. 

Correctness  of  former  answers. —  The  at- 
tention of  the  witness  may  be  called  to  an- 
swers made  in  another  proceeding,  and  he  may 
be  permitted  to  testify  as  to  their  correctness. 
Bixby  V.  Oarskaddon,  63  Iowa  164,  18  N.  W. 
875. 

59.  Hull  V.  Alexander,  26  Iowa  569;  Ste- 
venson V.  Myers,  1  Harr.  &  J.  (Md.)  102. 
Contra,  Samuel  v.  Hostetter,  118  Fed.  257, 
55  C.  C.  A.  111. 

A  former  deposition  may  be  adopted  as 
testimony  in  chief,  where  the  witness  is 
cross-examined.  Robinson  v.  Hutchinson,  31 
Vt.  443. 

Copying  former  deposition. —  In  Underbill 
v.  Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.)  339, 
the  witness  in  a  cross  suit  copied  his  depo- 
sition given  in  the  original  cause,  and  the 
court  admitted  it  under  the  circumstances, 
notwithstanding  its  irregularity. 

Second  examination. —  If  a  witness  be  ex- 
amined a  second  time  by  the  same  party  to 
correct  a  mistake  in  his  answers  to  the  for- 
mer interrogatories,  it  is  not  improper  to 
furnish  the  witness  with  a  copy  of  his  for- 
mer answers.    Heard  v.  McKee,  26  Ga.  332. 
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c.  Prior  Information  by  Witness.  The  deposition  is  not  invalidated  by  tlie 
fact  that  before  testifying  the  witness  was  furnislied  with  or  read  the  Interroga- 
tories and  cross  intei-rogatories  in.  advance  of  his  examination,  wliere  no  attempt 
was  made  or  influence  brought  to  bear  on  him  to  affect  his  testimony,  and  the 
party  complaining  has  not  been  prejudiced/''^ 

d.  Preparation  in  Advance.  Although  depositions  or  answers  prepared  by 
the  witness  in  advance  of  the  examination  and  adopted  by  the  officer  have  been 
received,*'^  the  general  rule  is  that  such  depositions  are  not  admissible.''^ 

7.  Influence  of  Party  or  Counsel  —  a.  In  General.  A  deposition  in  equity 
will  be  suppressed  where  counsel  assumes  to  pass  on  the  admissibility  of  testi- 
mony, and  in  obedience  to  his  instruction  the  witness  refuses  to  answer.^'* 

b.  Consultation  With  Counsel.  A  witness  may  consult  with  counsel  openly 
and  in  the  presence  of  the  officers;"^  but  not  privately  so  as  to  procure  aid  in 
framing  his  answers.'''' 

e.  Suggestion  or  Preparation  of  Answers.  The  suggestion  to  the  witness  or 
the  preparation  for  his  use  by  the  party  or  his  counsel  of  answers  to  the 
questions  or  interrogatories  will  invalidate  the  deposition,''^  or  at  least  is  highly 


60.  Alabama. —  Goodrich  f.  Goodrich,  44 
Ala.  670. 

Maine. —  Amee  t:  Wilson,  22  Me.  116. 

'New  York. —  Butler  r.  Flanders,  44  N.  Y. 
Super.  Ct.  531,  56  How.  Pr.  312. 

Wisconsin. —  Allen  f.  Seyfried,  43  Wis. 
414. 

United  States. — Warner  v.  Daniels,  29  Fed. 
Gas.  No.  17,181,  1  Woodb.  &  M.  90;  Western 
Div.  R.  Co.  V.  Drew,  29  Fed.  Gas.  No.  17,434, 
3  Woods  691. 

That  the  commission  was  sent  to  the  wit- 
ness is  immaterial  Avhere  he  delivered  it  to 
the  commissioner.  Phelps  v.  Walkey,  84  Iowa 
120,  50  N.  W.  560. 

61.  Glement  v.  Hadlock,  13  N.  H.  185; 
Missouri,  etc.,  R.  Co.  v.  Denton,  29  Tex.  Civ. 
App.  284,  68  S.  W.  336. 

Reduction  to  writing  see  infra,  XVII,  L,  12. 

Mere  suspicion. —  A  deposition  will  not  be 
rejected  merely  because  some  of  the  answers 
of  the  deponent  lead  to  the  belief  that  he 
had,  before  he  answered  certain  interrogato- 
ries, read  previous  ones.  Sabine  i:  Strong, 
6  Mete.  (Mass.)  270. 

Witness  not  influenced. —  A  deposition  is 
not  objectionable,  although  the  body  of  it 
was  drawn  up  by  the  witness  before  his  ex- 
amination, if  there  is  no  other  reason  to 
suppose  undue  influence.  Glement  v.  Had- 
lock, 13  N.  H.  185. 

62.  Alabama. —  Dreyspring  v.  Loeb,  119 
Ala.  282,  24  So.  734. 

Connecticut. —  Daggett  v.  Tallman,  8  Conn. 
168. 

Neiv  Hampshire. —  Foster  v.  Foster,  20 
N.  H.  208;  Clement  v.  lladlock,  13  N.  H.  185. 

New  York. —  Underbill  v.  Van  Gortlandt,  2 
Johns.  (Jh.  3.S9. 

Pennsylvania.- — McEntiro  v.  Henderson,  1 
Pa.  St.  402;  Garmalt  v.  Post,  8  Watts  40i(). 

7'c.w/.s.— Greening  v.  Keel,  84  Tex.  320,  19 
S.  W.  435. 

Winfoiisin.—  Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737. 

IJnilcd  Hiat,:s.~\].  K.  r.  Smith,  27  Fed. 
CiM.  No.  10,332,  \irwm.  Col.  Cas.  82,  4  Day 
(Conn.)    121.    See  lOdinondson  v.  Barrel],  8 
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Fed.  Cas.  No.  4,284,  2  Granch  C.  G.  228; 
Vasse  V.  Smith,  28  Fed.  Cas.  No.  16,896,  2 
Granch  C.  C.  31. 

Preparing  answers  from  interrogatories. — 
A  deposition  consisting  of  answers,  not  made 
from  the  witness'  own  recollection,  but  made 
by  reading  answers  prepared  beforehand, 
should  be  suppressed.  Dreyspring  v.  Loeb, 
119  Ala.  282.,  24  So.  734. 

63.  Thomson-Houston  Electric  Co.  v.  Jef- 
frey Mfg.  Co.,  83  Fed.  614. 

Where  a  witness  upon  advice  of  his  counsel 
refuses  to  testify,  the  fact  that  the  same 
counsel  two  years  before  acted  as  counsel 
for  defendant  is  insufficient  to  justify  the 
inference  that  defendant  through  counsel  is 
tampering  with  the  witness.  Abbott  r.  Pear- 
son, 130  Mass.  191. 

64.  Stewart  v.  Turner,  3  Edw.  (N.  Y.) 
458. 

65.  Stewart  v.  Turner,  3  Edw.  (N.  Y.) 
458. 

But  a  private  consultation  will  not  vitiate 

the  deposition,  but  is  a  circumstance  that 
goes  to  the  credibility  of  the  witness.  So 
held  in  New  Jersey  Express  Co.  r.  Nichols, 
33  N.  J.  L.  434,  97  Am.  Dec.  722;  New  Jer- 
sey Express  Co.  v.  Nichols,  32  N.  J.  L.  166. 

66.  Massachusetts. —  Amory  v.  Fellowes,  5 
Mass.  219. 

New  Hampshire. —  Glement  v.  Hadlock,  13 
N.  H.  185. 

Neio  York. —  In  re  Eldridge,  82  N.  Y.  161, 
37  Am.  Rep.  558;  Stewart  v.  Turner,  3  Edw. 
45'8. 

Pennsylvania.  —  Summers  i\  McKim,  12 
Serg.  &  R.  405. 

3'e.wjs.— Rice  v.  Ward,  93  Tex.  532,  50 
S.  W.  747  [reversing  (Civ.  App.  1899)  54 
S.  W.  318];  Avoca,to'r.  Dell  Ara,  (Civ.  App. 
1900)  57  S.  W.  290;  Phoenix  Assur.  Co.  v. 
Freedman,  (Sup.  1892)  19  S.  W.  1010.  See 
Greening  P.  Keel,  84  Tex.  320,  19  S.  W.  435. 

Instructing  witness  to  tell  the  truth.— A 
witness  is  not  disqiiiililird  Ih'ciihsc  of  liaviiij; 
received  a  letter  from  one  of  (he  pariics,  re- 
questing liiui  to  tell  the  wliok*  truth,  without 
any  suggestions  as  to  what  the  writer  con- 
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objectionable,  and  will  affect  the  credibility  of  the  witness,  and  weight  of  the 
evidence.^'' 

8.  Reference  to  Books  or  Papers.  Written  statements  as  to  which  the  wit- 
ness is  interrogated  sliould  be  exhibited  to  him,^^  and  to  refresh  his  memory  or  to 
enable  him  to  testify  accurately  he  may  refer  to  books,  papers,  or  memoranda  not 
in  evidence ;  but  he  will  not  be  permitted  to  make  abstracts  from  books  of 
account  of  the  adverse  party  and  have  them  verified  by  the  officer,™  nor  can  he 
be  examined  with  respect  to  papers  or  instruments  not  referred  to  in  the  notice 
or  interrogatories,  or  as  to  which  there  is  no  opportunity  to  cross-examine.'^ 

9.  Cross-Examination — a.  Right  to  Cross-Examine.  Unless  he  has  waived  the 
right,  the  adverse  party  is  entitled  to  cross-examine  or  have  his  cross  interrogato- 
ries propounded  and  answered,  and  if  he  is  deprived  of  this  right  or  it  is  denied" 
him  the  deposition  will  be  rejected.''^    However,  the  refusal  to  answer  unimpor- 


sidered  the  truth  to  be.  Warner  v.  Daniels, 
29  Fed.  Cas.  No.  17,181,  1  Woodb.  &  M.  90. 

Posting  witness. — That  the  attorney  of  the 
party  was  with  the  witness  for  three  or  four 
days  and  drank  with  him,  and  endeavored 
"  to  post  him  up  in  regard  •  to  the  case,"  it 
not  appearing  that  the  witness  was  influenced 
thereby,  will  not  exclude  the  deposition. 
Nutter  I'.  Ricketts,  6  Iowa  92. 

67.  Commercial  Bank  v.  Union  Bank,  11 
N.  Y.  203  [affirming  19  Barb.  3«1] ;  Pratt  v. 
Battles,  34  Vt.  391;  Dawson  v.  Poston,  28 
Fed.  GOG;  Western  Div.  R.  Co.  v.  Drew,  29 
Fed.  Cas.  No.  17,434,  3  Woods  691.  In 
Moore  v.  Robertson,  17  N.  Y.  Suppl.  554 
[distinguishing  Graham  v.  Carleton,  9  N.  Y. 
Suppl.  392],  it  appeared  that  prior  to  the 
examination  the  witnesses  had  read  the  in- 
terrogatories and  ci'oss  interrogatories  and 
talked  about  them  with  one  another,  and 
with  their  solicitor  and  others,  and  some  of 
them  had  prepared  written  answers  thereto: 
but  such  written  answers  were  not  used  in 
taking  the  depositions,  and  they  testified  that 
their  replies  were  not  given  by  the  advice  or 
dictation  of  any  one.  and  it  was  held  that  the 
depositions  were  admissible,  and  that  their 
value  was  not  affected. 

Exhibiting  document. —  Although  not  con- 
tempt, it  is  highly  improper  for  a  solicitor  in 
the  cause  to  exhibit  to  a  witness  under  ex- 
amination a  document  touching  which  the 
examination  is  taking  place.  Wright  v.  Wil- 
kin, 4  Jur.  N.  S.  804,  6  Wkly.  Rep.  643. 

68.  Nelson  v.  Chicago,  etc.,  R.  Co.,  38  Iowa 
5G4. 

69.  Drevspring  v.  Loeb,  119  Ala.  282,  24 
So.  734;  Du  Bois  City  First  Nat.  Bank  v. 
Williamsport  First  Nat.  Bank,  114  Pa.  St.  1, 
6  Atl.  366. 

Books  in  custodia  legis. —  A  witness  may 
refresh  his  recollection  from  books  in  the 
custody  of  a  United  States  court.  Southern 
Bldg.,  etc..  Assoc.  v.  Pennsylvania  F.  Ins.  Co., 
23  Pa.  Super.  Ct.  88. 

70.  Savage  v.  Birkhead,  20  Pick.  (Mass.) 
167. 

Necessity  of  introducing  books. —  If  the 

books  may  be  used  at  all  the  adverse  party 
is  entitled  to  the  benefit  of  having  the  whole 
contents  of  them  introduced,  so  far  as  perti- 
nent to  the  same  subject.  Savage  v.  Birck- 
head,  20  Pick.  (Mass.)  167. 


71.  Smith  V.  Ellison,  G  Colo.  App.  207,  40 
Pae.  502. 

A  paper  not  sent  with  the  commission  nor 
referred  to  in  the  interrogatories  cannot  be 
read  to  the  witness  to  refresh  his  memorv. 
Floyd  V.  Mintsey,  7  Rich.  (S.  C.)  181. 

Note  not  denied. —  A  deposition  should  not 
be  rejected  because  a  note  sued  on  and  not 
denied  was  shown  by  the  magistrate  to  the 
deponent,  and  annexed  by  him  to  his  deposi- 
tion, although  not  referred  to  in  the  inter- 
rogatories, and  although  the  adverse  party 
had  no  notice  that  it  would  be  shown  to  the 
deponent  or  attached  to  the  deposition.  Smith 
V.  Castles,  1  Gray  (Mass.)  108. 

72.  A  labama. —  Payne  v.  Long,  121  Ala. 
386,  25  So.  780. 

Delaivare. —  Stille  v.  Layton,  2  Harr.  149. 
Missouri. —  Dannefelser  v.  Weigel,  27  Mo. 
45. 

New  York. —  Hewlett  v.  Wood,  7  Hun  227  ; 
Brown  v.  Kimball,  26  Wend.  259;  Kimball 
V.  Davis,  19  Wend.  437;  Bogert  v.  Bogert,  2 
Edw.  399. 

Pennsylvania. —  Bigoney  v.  Stewart,  68  Pa. 
St.  318;  Pringle  i7.  Pringle,  59  Pa.  St.  281; 
Stonebreaker  v.  Short,  8  Pa.  St.  156. 

Texas. —  New  York,  etc.,  R.  Co.  v.  Green, 
90  Tex.  257,  38  S.  W.  31  [reversing  (Civ. 
App.  1896)  3i6  S.  W.  812];  Shelton  v.  Paul, 
(Civ.  App.  1894)  27  S.  W.  172. 

Utah. —  Hadra  v.  State  Nat.  Bank,  9  Utah 
412,  35  Pac.  508;  Newton  v.  Brown,  1  Utah 
287. 

Virginia. —  Jeter  v.  Taliaferro,  4  Munf .  80. 

United  States. —  The  Jacob  Brandow,  33 
Fed.  160;  Gilpins  v.  Consequa,  10  Fed.  Cas. 
No.  5,452,  Pet.  C.  C.  85,  3  Wash.  184. 

England. —  Glover  v.  Ellison,  41  L.  J.  Ch. 
288,  26  L.  T.  Rep.  N.  S.  234,  20  Wkly.  Rep. 
408;  Anonymous,  6  L.  J.  Ch.  21;  Stanney 
V.  Walmsley,  1  Myl.  &  C.  361,  40  Eng.  Re- 
print 413;  Anonymous,  1  Vern.  Ch.  253,  23 
Eng.  Reprint  449;  Turner  v.  Burleigh,  17 
Ves.  Jr.  364,  34  Eng.  Reprint  137. 

Canada. —  Crandell  V.  Moon,  6  Can.  L.  J. 
143;  Colville  v.  Johnston,  5  Ont.  Pr.  462. 
See  Plews  r.  Mutton,  9  Can.  L.  J.  N.  S.  259. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  142 
et  scq. 

Interference  by  commissioner. —  WTiere  the 
right  to  cross-examine  a  witness  appears  to 
have  met  with  unreasonable  interference  on 
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tant  cross  interrogatories  or  interrogatories  not  pertinent  to  the  issue  will  not  require 
tlie  rejection  or  suppression  of  the  deposition."  This  general  rule  is  subject  to  the 
exception,  in  equity  at  least,  that  a  deposition  is  admissible,  where  the  direct  inter- 
rogatories have  been  answered,  but  because  of  death  or  inevitable  accident  and 
without  the  fault  of  either  party,  cross-examination  has  been  prevented.''*  But  if 
a  party  might  have  cross-examined  or  filed  or  submitted  cross  interrogatories  but 
did  not,  the  effect  is  tlie  same  as  if  there  had  been  a  cross-examination.'''  And 
where  he  has  not  filed  cross  interrogatories  lie  cannot  cross-examine  orally.''^' 

b.  Time  of.  The  cross  interrogatories  may  be  propounded  before  "  or  after 
all  the  direct  interrogatories  have  been  answered  but  the  witness  should  not  be 
allowed  to  read  his  direct  examination  before  he  is  cross-examined.^^  If  a  party 
omits  to  cross-examine  at  the  proper  time  he  may  be  permitted  to  do  so  at  a  sub- 
;sequent  day.^" 


the  part  of  the  commissioner,  the  deposition 
will  be  suppressed.  Hacker  v.  U.  S.,  37  Ot. 
CI.  86.  In  People  r.  Restell,  3  Hill  (N.  Y.) 
289,  a  prisoner  was  taken  to  the  houjse  of  the 
complaining  witness,  a  prepared  affidavit  was 
read  to  the  witness,  who  was  sworn  to  its 
truth,  and  then  the  prisoner  was  invited  to 
cross-examine,  which  she  did,  but  the  ques- 
tions and  answers  were  not  taken  down,  the 
magistrate  stating  that  the  questions  had 
been  fully  answered  in  the  direct  examina- 
tion, and  it  was  lield  that  the  affidavit  was 
not  admissible  as  a  deposition  taken  before 
a  committing  magistrate. 

Parties  interested  in  a  proceeding  to  award 
dower  should  have  an  opportunity  to  cross- 
examine.  Ewell  V.  Tye,  76  S.  W.  875,  25  Kv. 
L.  Rep.  976. 

Withdrawing  proceedings  to  preclude  cross- 
examination. — After  a  party  has  examined  his 
witness  in  chief  and  an  adjournment  has 
been  taken  he  cannot  withdraw  the  proceed- 
ings and  preclude  a  cross-examination.  In 
re  Rindskopf,  24  Fed.  542,  23  Blatchf.  302. 

The  failure  to  put  the  last  general  cross 
interrogatory  will  not  vitiate  the  deposition, 
if  no  objection  was  made.  Kimball  v.  Davis, 
19  Wend.  (N.  Y.)  437  [reversed  in  25  Wend. 
259],  where  the  deposition  was  signed  with- 
out objection  in  the  presence  of  the  counsel 
for  both  parties. 

Cross  interrogatories  under  former  notice. — 
The  failure  to  propound  cross  interrogatories 
served  under  a  former  notice  will  not  require 
suppression  of  the  deposition.  Chadron  c. 
Glover,  43  Nebr.  732,  62  N.  W.  62. 

In  equity  if  the  witness  secrete  himself  to 
avoid  cross-examination,  the  deposition  will 
be  suppressed.  Flavell  v-.  Flavell,  20  N.  J. 
Eq.  211;  Flowerday  v.  Collet,  Dick.  288,  21 
Eng.  Reprint  279. 

Treating  witness  as  hostile. —  Unless  so 
directed  by  the  court  an  examiner  has  no 
right  to  treat  a  witness  as  hostile,  and  cross- 
e.xamine  or  permit  him  to  bo  cross-exainined. 
OhI.scn  V.  Tcrreio,  L.  R.  10  Ch.  127,  44  L.  J. 
Oh.  155,  31  \j.  T.  Hop.  N.  S.  811,  23  Wkly. 
Rep.  J!).'-,;  Wright  v.  Wilkin,  4  Jur.  N.  8.804, 
6  Wkly.  Rep.  (i43. 

Cross  interrogatories  must  be  filed  before 
the  direct  examination  of  tlie  witness  is 
closed.  Kcogh  v.  rcrillnnd,  2  Hog.  121,  3  Mol- 
loy  44;  Ay  1  ward  r.  Ilickson,  2  Hog.  1,  2  Mol- 
loy  391.     And  hoc   Hickson   l\  Aylward,  3 
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Molloy  37;  Sandford  v.  Seymour,  2  Molloy 
392. 

73.  New  York,  etc.,  R.  Co.  v.  Green,  (Tex. 
Civ.  App.  1896)  36  S.  W.  812;  Cohen  );. 
Oliver,  9  Tex.  Civ.  App.  35,  29  S.  W.  81. 

Matter  covered  by  answer  on  direct. —  A 
deposition  will  not  be  quashed  for  the  fail- 
ure to  answer  cross  interrogatories,  where  the 
jnatters  inquired  about  were  covered  by  the 
answer  to  the  direct  interrogatories.  Cook 
V.  Carroll  Land,  etc.,  Co.,  (Tex.  Civ.  App. 
1897)  39  S.  W.  1006. 

74.  Fuller  v.  Rice,  4  Gray  (Mass.)  343; 
Gass  V.  Stinson,  10  Fed.  Cas.  No.  5,262.  3 
Sumn.  98;  Arundel  v.  Arundel,  Ch.  Rep.  90, 
21  Eng.  Reprint  516;  Nolan  v.  Shannon,  I 
Molloy  157 ;  O'Callaghan  v.  Murphy,  2  Seh. 
&  Lef.  158.  But  see  Pringle  v.  Pringle,  59 
Pa.  St.  281,  holding  that  if  a  cross-exami- 
nation is  precluded  because  of  the  sick  or 
dying  condition  of  the  witness  his  deposition 
cannot  be  admitted. 

Death  of  witness  during  adjournment. — 
Where  the  adverse  party  procured  the  cross- 
examination  to  be  postponed  and  the  witness 
died  before  the  adjourned  day,  his  deposition 
was  admitted.  Celluloid  Mfg.  Co.  v.  Arling- 
ton Mfg.  Co.,  47  Fed.  4. 

Sickness  of  witness. —  WTiere,  sickness  pre- 
venting the  cross-examination  of  a  witness 
in  perpetuam,  on  the  day  to  which  an  ad- 
journment was  taken  for  that  purpose,  the 
examination  was  closed,  the  deposition  was 
ordered  to  be  taken  from  the  files  and  re- 
turned to  the  examining  judge  to  proceed 
with  the  cross-examination.  Hewlett  r. 
Wood,  7  Hun  (N.  Y.)  227. 

75.  Rider  v.  Smith,  3  Ohio  Dec.  (Reprint) 
347;  Gass  v.  Stinson,  10  Fed.  Cas.  No.  5,262, 
3  Sumn.  98 ;  Cazenovc  v.  Vaughan,  1  M.  &  S. 
4,  14  Rev.  Rep.  377. 

76.  Shepard  c.  Missouri  Pae.  R.  Co.,  85 
Mo.  629,  55  Am.  Rep.  390 ;  Neeves  v.  Gregory, 
80  Wis.  319,  56  N.  W.  909. 

77.  Rell  V.  Bell,  14  Phila.  (Pa.)  144. 

78.  (jilpius  V.  Con.scqua,  10  Fed.  Cas.  No. 
5,4()2,  Pet.  C.  C.  85,  3  Wash.  184. 

79.  Derby  r.  Derby,  21  N.  J.  Eq.  30. 
Credibility  affected. —  Such  an  irregularity 

seriously  alfects  the  credibility  of  the  wit- 
)U'ss,  but  will  not  require  suppression  of  the 
dcpositio<i.    Derby  V.  Derby,  21  N.  J.  Eq.  30. 

80.  Carter  c.  Draper,  2  Sim.  52,  2  Eng. 
Ch.  52. 
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e.  Further  Cposs-Examination.  Where  the  circumstances  warrant  it,  a  far- 
ther cross-exaniiiiation  may  be  permitted  on  a  proper  application  and  sliowing 
therefor/^  althougli  it  has  been  held  that  after  the  return  of  a  commission,  further 
cross  interrogatories  cannot  be  filed,  but  the  party  must  file  direct  interrogato- 
ries and  give  notice.^^ 

d.  Suffleiency  of  Answers.  It  is  suflicient  if  cross  interrogatories  are  answered 
according  to  a  reasonable  understanding  of  their  object  and  meaning,  and  the 
answers  are  as  full  and  specific  as  the  interrogatory  naturally  and  fairly  inter- 
preted refpiires,^^  or  it  will  be  sufficient  if  the  witness  answer  by  referring  to 
answers  to  the  direct  interrogatories.^* 

10.  Interpreter.  The  depositions  may  be  taken  in  a  foreign  language  and 
translated  when  introduced  in  evidence.^^  If  the  witness  does  not  understand  the 
English  language  and  the  commissioner  does  and  also  understands  the  language 
of  the  witness,  he  may  interpret  and  translate  ;  ^'^  but  where  the  services  of  an 
interpreter  are  necessary  one  may  be  appointed  or  employed,  and  be  duly  sworn  to 
interpret  and  translate  the  questions  and  answers.^^ 


81.  Deuterman   r.  Euppel,   103  111.  App. 

1'06;  The  Normandie,  40  Fed.  590. 

Reexamination  on  same  subject. —  Where  a 
witness  was  called  and  examined  by  plaintiff, 
and  cross-examined  by  defendants,  they  have 
no  right  subsequently  to  recall,  and,  under 
the  form  of  a  direct  examination,  reexamine 
him  on  the  identical  matter  that  was  pre- 
viously the  subject  of  their  cross  interroga- 
tories.   Atocha  V.  U.  S.,  6  Ct.  CI.  95. 

82.  Ector  V.  Wiggins,  30  Tex.  55. 

83.  Schaefer  v.  Georgia  R.  Co.,  66  Ga.  39; 
Bailey  r.  New,  32  Ga.  546;  Wilkes  c.  Me- 
Clung.  32  Ga.  507;  Thomas  v.  Kinsey,  8  Ga. 
421;  Tiirner  v.  Latorre,  18  La.  74;  MclVIahon 
r.  Davidson,  12  Minn.  357. 

Several  questions  in  one  interrogatory. — 
When  a  number  of  questions  are  asked  in  a 
single  cross  interrogatory,  the  court  will  not 
scan  the  answers  as  closely  as  if  each  was  a 
separate  interrogatory.  If  the  whole  answer 
taken  together  is  a  substantial  reply  to  the 
whole  interrogatory,  it  will  be  held  to  be 
sufficiently  full,  although  each  question  is 
not  separately  answered.  Shorter  v.  Mar- 
shall, 49  Ga.  31. 

Where  the  answer  clearly  implies  a  full 
response,  although  not  in  express  terms,  the 
want  of  express  terms  will  not  oblige  the 
court  to  exclude  the  direct  examination. 
Powell  r.  Augusta,  etc.,  R.  Co.,  77  Ga.  192, 
3  S.  E.  757. 

84.  Schaefer  v.  Georgia  R.  Co.,  66  Ga.  39; 
Printup  v.  Mitchell,  17  Ga.  558,  63  Am.  Dec. 
258.  Contra,  Union  Bank  v.  Torrev,  5  Duer 
(N.  Y.)  626. 

85.  Christman  v.  Ray,  42  111.  App.  Ill; 
Union  Square  Bank  r.  Reiehmann,  9  N.  Y. 
App.  Div.  596,  41  N.  Y.  Suppl.  602;  Cavasos 
V.  Gonzales,  33  Tex.  133. 

Translation  for  purposes  of  trial  see  infra, 
XX,  B,  4. 

Judicial  proceedings  in  English. —  A  con- 
stitutional provision  requiring  all  judicial 
proceedings  to  be  in  English  does  not  pre- 
vent the  taking  of  a  deposition  in  a  foreign 
country  in  the  language  of  that  country. 
Christman  v.  Ray,  42  111.  App.  111. 

In  England  the  depositions  must  not  be 
taken  in  a  foreign  language  but  must  be  in- 


terpreted into  English  and  so  taken  down. 
Belmore  v.  Anderson,  4  Bro.  Ch.  90,  29  Eng. 
Reprint  793,  2  Cox.  Ch.  288,  30  Eng.  Reprint 
134.  In  Fauquier  v.  Tynte,  7  Ves.  Jr.  292, 
32  Eng.  Reprint  119,  the  court  refused  to 
permit  depositions  in  the  French  language  to 
be  delivered  out  for  translation. 

86.  Meyer  i:  Rothe,  13  App.  Cas.  (D.  C.) 
97;  Hartford  City  F.  Ins.  Co.  v.  Carrugi,  41 
Ga.  660;  State  i\  Cardinas,  47  Tex.  ""250: 
Munk  V.  Weidner,  9  Tex.  Civ.  App.  491,  29 
S.  W.  409;  Smith  v.  Kirkpatrick,  Dick.  103, 
21  Eng.  Reprint  207;  Loughman  v.  Novals, 
6  Price  108. 

Presumption. —  It  will  be  presumed  in  the 
absence  of  proof  to  the  contrary,  that  the 
commissioners  understood  the  language  of 
the  witness.  Hartford  City  F.  Ins.  Co.  r. 
Carrugi,  41  Ga.  660.  An  objection  that  the 
commissioner  and  the  witness  did  not  under- 
stand the  language  of  each  other  is  unten- 
able, as  the  commissioner  will  be  presumed 
to  have  done  his  duty.  McKinney  r.  O'Con- 
nor, 26  Tex.  5. 

87.  Massachusetts. —  Amory  v.  Fellowes,  5 
Mass.  219. 

Michigan.  —  Campau  r.  Dewey,  9  Mich. 
381. 

New  York. —  Leetch  v.  Atlantic  Mut.  Ins. 
Co..  4  Daly  {iSl.  Y.)  5 18-. 

Texas. —  Cavasos  v.  Gonzales,  33  Tex.  133; 
Davis  V.  Migliavaca,  16  Tex.  Civ.  App.  42,  41 
S.  W.  91. 

England. —  Gasson  v.  Wordsworth,  Ambl. 
108,  27  Eng.  Reprint  70,  2  Ves.  325,  336,  23 
Eng.  Reprint  209,  217;  Smith  v.  Kirkpatrick, 
Dick.  103,  21  Eng.  Reprint  207;  Atkins  v. 
Palmer,  4  B.  &  Aid.  377,  6  E.  C.  L.  525. 

Canada. —  Darling  r.  Darling,  8  Ont.  Pr. 
391. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  135. 

Attorney  for  party. —  It  is  irregular  to  per- 
mit the  attorney  of  the  party  in  whose  behalf 
a  deposition  is  being  taken  to  act  as  inter- 
preter, but  it  is  not  a  ground  for  suppression 
that  the  attorney  so  acted,  because  he  could 
write  English  with  greater  facility  than  the 
officer  who,  himself  familiar  with  both  lan- 
guages after  comparing  the  work,  which  was 
done  in  his  presence,  assured  the  witness 
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11.  Objections  AND  Exceptions  —  a.  In  General.  On  an  oral  examination  tlie 
officer  has  no  autliority  to  deteririine  the  competency  of  the  witness,  tlie  propriety 
of  questions  or  tlie  admissibility  of  evidence,  but  must  take  down  tlie  questions 
and  answers,^^  and  note  the  objections  and  exceptions,**'-*  for  subsequent  determina- 
tion by  the  court.*  The  examination  will  not  be  suspended  to  procure  such  a 
determination,"^  unless  the  objection  is  by  the  witness  for  cause.®'^ 

b.  Leading  Questions.  The  allowance  or  refusal  to  allow  answers  to  leading 
questions  is  discretionary  with  the  trial  court,"'  which  will  not  reject  a  deposition 
because  the  magistrate  declined  to  take  the  question  and  objections  thereto,"*  and 
the  refusal  to  strike  out  a  question  as  leading  will  not  be  disturbed  where  the 
answer  is  not  prejudicial."'^ 

e.  Stipulations.    The  parties  may  stipulate  as  to  objections,  and  unless  the 


that  his  answers  were  correctly  translated. 
Schimior  v.  Russell,  83  Tex.  83,  18  S.  \V. 
484. 

The  interpreter  is  not  an  agent  or  cor- 
respondent of  the  party  taking  the  deposition. 
Darling  v.  Darling,  8  Ont.  Pr.  391. 

Proof  of  employment  of  interpreter. — When 
not  apparent  on  the  fa:e  of  the  deposition, 
it  may  be  shown  by  oral  proof  that  an  inter- 
preter was  employed  and  duly  sworn.  Peo- 
ple V.  Dowdigan,  67  Mich.  95,  38  N.  W. 
920. 

Oath. —  When  the  commissioner  acts  as  in- 
terpreter, he  need  not  be  sworn  in  that  ca- 
pacity. Mever  r.  Rothe,  13  App.  Cas.  (D.  C.l 
97. 

The  answers  must  be  taken  down  as  trans- 
lated by  the  sworn  interpreter.  Euberweg  v. 
La  Compagnie  Generale  Transatlantique,  35 
Fed.  530. 

88.  Elj'ton  Land  Co.  Denny,  108  Ala. 
6&3,  18  So.  561;  Carpenter  v.  Dame,  10  Ind. 
125;  Howell's  Estate,  14  Phila.  (Pa.)  329. 
See  People  v.  Keith,  50  Cal.  1-37. 

The  court  will  not  instruct  an  examiner  as 
to  the  rejection  of  testimony.  Howell's  Ins- 
tate, 14  Phila.  (Pa.)  329. 

Excluding  question. —  The  action  of  a  mag- 
istrate in  excluding  a  question  on  cross-ex- 
amination cannot  be  sustained  on  the  ground 
that  if  intended  to  affect  the  credibility  of 
the  witness  counsel  should  have  so  stated 
when  the  objection  was  made.  Nichols  v. 
Harris,  18  Fed.  Cas.  No.  10,243,  McArthur 
Pat.  Cas.  302. 

Exclusion  of  improper  question. — The  erro- 
neous assumption  of  authority  by  an  officer 
in  excluding  a  question  which  sought  to  elicit 
immaterial  evidence  is  not  prejudicial.  Peo- 
ple V.  Keith,  50  Cal.  137. 

Refusing  re-cross-examination. —  A  deposi- 
tion will  Tiot  be  suppressed  because  on  nv\ 
oral  examination  the  commissioner  refused  to 
permit  a  ro-cross-examination  as  to  matter 
called  out  on  the  redirect,  which  was  not 
new.  IClyton  Land  Co.  r.  Denny,  108  Ala. 
553,  18  So.  501. 

89.  VaUfornia. —  People  r.  Riley,  75  Cal. 
«8,  10  I»ac.  .544.  Hee  People  v.  Keith,  50 
Cal.  137. 

Maryland. —  Winder  v.  Diffenderffer,  2 
I5liii)d' 100. 

Nf:m  York. —  Putnam  Ritchie,  0  T^aige 
.'i!)0.    Sec  StewiU't  );.  Turner,  3  Edw.  458. 
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Pennsylvania . —  Beck  v.  Bethlehem,  2  Pa. 
Co.  Ct.  611.  See  Howell's  Estate,  14  Phila. 
3219. 

United  states. —  Appleton  v.  Ecaubert,  45 
Fed.  281. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  146. 

Grounds  for  overruling  question. —  The 
ground  on  which  the  question  was  overruled 
must  be  stated.  People  v.  Riley,  75  Cal.  98, 
16  Pac.  544,  where  it  was  held  to  be  sufficient 
to  state  that  the  question  was  overruled  be- 
cause "  immaterial  and  irrelevant." 

90.  Alabama. —  Elyton  Land  Co.  v.  Denny, 
108  Ala.  553,  18  So.  561. 

Indiana. —  Carpenter  v.  Dame,  10  Ind.  125. 

Maryland. —  Winder  v.  Diffenderffer,  2 
Bland  166. 

Neiu  York. —  Stewart  v.  Turner,  3  Edw. 
458. 

Pennsylvania. —  Beck  v.  Bethlehem,  2  Pa. 
Co.  Ct.  511. 

IJnited  States. —  Appleton  v.  Ecaubert.  45 
Fed.  281;  In  re  Allis,  44  Fed.  216.  See  Gass 
V.  Stinson,  10  Fed.  Cas.  No.  5,261,  2  Sumn. 
C05. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  146. 
Taking   subject   to   objection   at  trial. — 

Where  statutes  do  not  regulate  the  manner 
of  taking  depositions  without  the  state,  but 
relate  to  the  admission  of  depositions  as  evi- 
dence, they  may  be  taken  subject  to  such  ob- 
jections as  to  the  competency  of  the  evi- 
dence Avhen  offered,  as  if  the7/  were  taken 
within  the  state.  Horton  v.  Arnold,  18  Wis. 
212. 

91.  Winder  v.  Diffenderffer,  2  Bland  (Md.) 
166;  Appleton  r.  Ecaubert,  45  Fed.  281. 
But  see  Matter  of  Dittman,  05  N.  Y.  App. 
Div.  343,  72  N.  Y.  Suppl.  886. 

92.  Winder  v.  Diffenderffer,  2  Bland  (Md.) 
100. 

93.  Chicago  State  Bank  v.  Carr,  130  N.  C. 
479,  41  S.  E.  876;  Ooates  v.  Canaan,  51  Vt. 
131. 

Leading  cross  interrogatories. —  \^nierc  the 
party  taking  out  the  commission  declines  to 
liavo  the  answers  taken,  and  the  adverse 
party  does  so,  answers  to  loading  cross  in- 
terrogatories will  not  be  suppressed  on  ob- 
jection. Internatinnal.  cic,  11.  Co.  v.  Smith, 
'(Tex.  <'iv.  App.  1895)  30  S.  W.  501. 

94.  Coat  OS  )■.  (Vnaan,  51  Vt.  131. 

95.  Ciiicago  State  Bank  r.  Carr,  130  N.  C. 
479,  41  S.  E.  87C. 
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terms  of  the  agreement  are  violated  or  the  testimony  is  immaterial  the  deposition 
should  not  be  rejected."*' 

12.  Reduction  to  Writing  —  a.  What  Constitutes.  A  typewritten  deposition 
substantially  complies  with  a  statute  requiring  it  to  be  reduced  to  writing ; "'  but 
it  has  been  doubted  whether  a  deposition  taken  in  pencil  would  be  sufficient."^ 

b.  Taking  in  Shorthand.  A  deposition  is  not  objectionable  because  the  testi- 
mony was  taken  in  shorthand,  if  the  notes  were  thereafter  transcribed  into  long- 
hand and  read  to  the  witness  before  their  subscription  by  him.""  But  testimony 
taken  stenographically  in  the  absence  of  the  officer/  and  not  reduced  to  writing  in 
the  presence  of  the  witness,^  or  read  to  him  after  its  transcription,^  does  not  con- 
stitute a  valid  deposition. 

e.  Who  May  Reduce  to  Writing-  —  (i)  The  Officer  or  His  Appointee. 
The  deposition  should  be  written  down  by  the  commissioner  or  officer,"*  but  may 
be  written  by  a  clerk  appointed  for  that  purpose or  by  any  other  disinterested 
person  selected.^ 


96.  Black  v.  Bowman,  9  Ark.  501.  So 
where  they  stipulate  and  agree  on  objections 
to  be  reserved  all  others  are  waived.  A 
statutory  provision  which  reserves  to  the 
parties  every  objection  to  the  competency 
or  relevancy  of  any  question  put  to,  or  an- 
swer given  by,  a  witness  examined  upon  com- 
mission, is  not  applicable  to  a  ease  in  which 
the  parties  have  expressly  stipulated  and 
agreed  upon  the  objections  which  are  re- 
served. Morse  v.  Cloyes,  11  Barb.  (N.  Y. ) 
100. 

97.  Stoddard  v.  Hill,  38  S.  C.  385,  17  S.  E. 
138. 

Taking  with  typewriter. —  The  fact  that  a 
deposition  is  taken  with  a  typewriter  does 
not  show  that  it  was  not  "  reduced  to  writ- 
ing," as  required  by  statute.  Behrensmeyer 
V.  Kreitz,  135  111.  591,  26  N.  E.  704. 

98.  People  v.  White,  22  Wend.  (N.  Y.) 
167. 

99.  Kyle  v.  Craig,  125  Cal.  107,  57  Pac. 
79'1;  Saunders  v.  Kinchler,  8  Ohio  Dec.  (Re- 
print) 386,  7  Cine.  L.  Bui.  270;  Wolfert  v. 
Stiebel,  6  Ohio  S.  &  C.  PI.  Dec.  388,  4  Ohio 
N.  P.  336;  Zehner  v.  Lehigh  Coal,  etc.,  Co., 
187  Pa.  St.  487,  41  Atl.  464,  67  Am.  St.  Rep. 
586.  See  Clark  v.  Manhattan  R.  Co.,  102 
K  Y.  656,  6  N.  E.  111. 

Oath  to  stenographer. —  The  Iowa  code  re- 
quires that  the  stenographer  shall  be  sworn 
to  take  the  testimony  correctly,  and  to  make 
correct  extension  thereof  into  longhand.  Slo- 
cum  r.  Brown,  105  Iowa  209,  74  N.  W.  930. 

1.  Ex  p.  Miller,  11  Ohio  S.  &  C.  PI.  Dec. 
69,  8  Ohio  P.  142  [affirmed  in  21  Ohio 
Cir.  Ct.  445,  12  Ohio  Cir.  Dec.  102]. 

2.  Holler  v.  U.  S.,  57  Fed.  490,  6  C.  C.  A. 
459. 

3.  Shepherd  v.  Snodgrass,  47  W.  Va.  79, 
34  S.  E.  879. 

4.  Union  Bank  v.  La  Mothe,  6  Rob.  (La.) 
5;  Maes  i\  Gillard,  7  Mart.  N.  S.  (La.)  314; 
Key  V.  O'Daniel,  10  Mart.  (La.)  441;  Sum- 
mers v.  McKim.  12  Serg.  &  R.  (Pa.)  405; 
Beck  V.  Bethlehem,  2  Pa.  Co.  Ct.  511;  Ed- 
mondson  r.  Barrell,  8  Fed.  Cas.  No.  4,284,  2 
Cranch  C.  0.  228;  Marstin  v.  McRea,  16 
Fed.  Cas.  No.  9,141,  Hempst.  688;  Rainer  v. 
Haynes,  20  Fed.  Cas.  No.  11,536,  Hempst. 


689.  And  see  Darling  v.  Darling,  8  Ont.  Pr. 
391. 

Special  direction. —  In  Piddock  v.  Brown,  3 
P.  Wms.  288.  24  Eng.  Reprint  1069,  a  depo- 
sition was  ordered  to  be  taken  by  the  master 
in  person  where,  because  defendant  was  a 
weak  man,  it  was  necessary  that  he  should 
be  examined  in  this  mode  lest  he  should  un- 
warily admit  something  against  himself 
which  was  not  true. 

Under  15  &  i6  Vict.  c.  86,  §  34,  examiners 
must  take  depositions  in  their  own  hand^ 
writing.  Stobart  f.  Todd,  2  Eq.  Rep.  1144, 
18  Jur.  618,  23  L.  J.  Ch.  956,  2  Wkly.  Rep. 
617.  But  see  Bolton  v.  Bolton,  2  Ch.  D. 
217,  34  L.  T.  Rep.  N.  S.  123,  24  Wkly.  Rep. 
426;  Cooper  v.  Macdonald,  36  L.  J.  Ch. 
304. 

Deposition  apparently  regular. —  Where 
there  was  nothing  to  indicate  that  a  deposi- 
tion taken  on  oral  interrogatories  did  not 
contain  all  of  the  deponent's  testimony,  or 
that  it  was  not  Mritten  domi  at  the  time 
and  in  his  presence,  a  motion  to  quash  the 
deposition  on  such  grounds  was  properly 
overruled.  Chippewa  Valley  Bank  v.  Ashe- 
ville  Nat.  Bank,  116  N.  C.  815.  21  S.  E. 
088. 

Inspection  of  papers  to  determine  identity 
of  handwriting. —  On  exception  to  depositions 
that  it  is  evident  from  an  inspection  of  the 
papers  that  they  were  not  written  by  the 
commissioner,  the  judge  may  refuse  to  hear 
the  opinion  of  experts,  and  decide  on  his 
o^vn  inspection  the  identity  of  the  handwrit- 
ing.   Bailey  v.  Brooks,  11  Heisk.  (Tenn.)  1. 

5.  Read  v.  Randel,  2  Harr.  (Del.)  500; 
Crossgrove  r.  Himmelrich,  54  Pa.  St.  203. 

Clerk  unnecessary. —  It  is  not  necessary 
that  commissioners  should  appoint  a  clerk. 
Beard  r.  Heide,  2  Harr.  &  J.  (Md.)  442. 

6.  /o?t)a.— Tuthill  Spring  Co.  v.  Smith,  90 
Iowa  331,  57  N.  W.  853. 

Louisiana. —  Union  Bank  r.  La  Mothe,  0 
Rob.  5;  Maes  v.  Gillard,  7  Mart.  N.  S.  314; 
Key  V.  O'Daniel,  10  Mart.  441. 

New  Hampshire. —  See  Cushman  v.  Woos- 
ter,  45  N.  H.  41-0. 

New  York. —  McDonald  V:  Garrison,  9  Abb. 
Pr.  34,  18  How.  Pr.  249. 
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(ii)  The  Witnehh.  The  witnesB  may  write  out  his  answers  to  the  iuterroga- 
toi'ies  or  questions7 

(in)  The  Party,  IIih  A  ttorney  on  Agent.  Although  tlierc  are  decisioris 
to  the  contrary,^  the  general  rule  is  that  the  reduction  to  writing  of  the  testimony 
by  the  party  at  whose  instance  it  is  taken,  his  attorney  or  agent,  is  improper,  and 
will  require  the  rejection  of  the  deposition,"  unless  txie  other  party  consent.'" 


Pennsylvania. —  Crossgrove  v.  Himmelrich, 
54  Pa.  St.  203. 

Tennessee. — Bedford  v.  Ingram,  5  Hayw.  155. 

United  States. —  Bell  v.  Morrison,  1  Pet. 
371,  7  L.  ed.  174. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  151. 

Handwriting  immaterial. —  It  is  immaterial 
in  whose  handwriting  the  depositions  are. 
Meade  v.  Keene,  3  Pet.  (U.  S.)  1,  7  L.  ed. 
581  [affirming  16  Fed.  Cas.  No.  9,373,  3 
Cranch  C.  C.  51]. 

Where  commissioner  required  to  certify  as 
to  interest. —  A  third  person  cannot  reduce 
the  testimony  to  writing,  where  the  commis- 
sioner is  required  to  certify  that  he  is  not 
of  kin  or  counsel  to  either  of  the  parties, 
since  such  a  certificate  will  not  include  the 
impossibility  that  the  third  person  may  have 
occupied  one  or  both  relations.  East  Tennes- 
see, etc.,  R.  Co.  V.  Arnold,  89  Tenn.  107,  14 
S.  W.  439. 

7.  Georgia. —  Shropshire  v.  Stevenson,  17 
Ga.  622. 

Illinois.— V^ooA  v.  Shaw,  48  111.  273. 

loioa. —  Burrows  v.  Goodhue,  1  Greene  48. 

Louisiana. — Dwight  f  .  Splane,  11  Rob.  487. 
And  see  Union  Bank  v.  La  Moihe,  6  Rob.  5 ; 
Maes  V.  Gillard,  7  Mart.  N.  S.  314;  Key  v. 
O'Daniel,  10  Mart.  441. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  Denton, 
(Oiv.  App.  1902)  68  S.  W.  336. 

Wisconsin. —  Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737;  Carlyle  v.  Plumer,  11  Wis.  96. 

United  States. —  Bussard  n.  Catalino,  4 
Fed.  Cas.  No.  2,228,  2  Cranch  C.  C.  421; 
Edmondson  v.  Barrel!,  8  Fed.  Cas.  No.  4,284, 
2  Cranch  C.  C.  228;  Marstin  v.  McRea,  16 
Fed.  Cas.  No.  9,141,  Hempst.  688;  Rainer  v. 
Haynes,  20  Fed.  Cas.  No.  11,536,  Hempst. 
689 ;  Vasse  v.  Smith,  28  Fed.  Cas.  No.  16,890, 
2  Cranch  C.  C.  226. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  150. 

A  witness  unable  from  sickness  to  answer 
orally  may  write  out  his  answers.  Randel 
V:  Chesapeake,  etc..  Canal  Co.,  1  Harr.  (Del.) 
23'3. 

8.  Alalama. —  Wynn  v.  Williams,  Minor 
136. 

/sTew/KcAv  — McGinley  v.  McLaughlin,  2 
B.  Mon.  302;  Ray  P.  Walton,  2  A.  K.  Marsh. 
7L 

Maine.—  Fuller  r.  Hodgdon,  25  Me.  243. 

Mississippi. —  Donoho  v.  Petit,  Walk.  440. 

United  Sfiaies.— Nicholls  v.  White,  18  Fed. 
Cas.  No.  10.235,  1  Cranch  C.  C.  .58. 

Sec  16  Cent.  I)ig.  tit.  "  Depositions,"  §  15] . 

A  party  who  is  a  witness  may  write  his 
own  iiriHwcrs.    WixhI  ik  Shaw,  48  111.  273. 

Reduction  by  attorney  objectionable. — Al- 
though it  will  not  cxclndc  ihc  (l("))OHition,  the 
practice'  of  counHcl  writing  down  the  testi- 
moriy  hIiouUI  be  I'cbukcd.  McGinley  i\  Mc- 
Ixjiighliri,  2  M.  Mon.  (Ky.)  302. 
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Attorney  writing  own  testimony. —  The  at- 
torney of  a  party  may  write  down  his  own 
testimony.  Burrows  v.  Goodliue,  1  Greene 
(Iowa)  48. 

Bill   of   items   written  by   attorney. —  A 

deposition  is  not  objectionable  because  the 
bill  of  items  of  plaintiff's  account  annexed 
thereto,  and  sworn  to  by  the  deponent,  is  in 
the  handwriting  of  plaintiff's  attorney.  Mar- 
vin V.  Raigan,  12  Cush.  (Mass.)  132. 

9.  Alabama. —  Steele  v.  Dart,  6  Ala.  798. 
Arkansas. —  Crittenden    v.    Woodruff,  11 

Ark.  82,. 

Connecticut. —  Allen  v.  Rand,  5  Conn.  322 : 
Bunnel  i>.  Taintor,  4  Conn.  .568;  Griswold  v. 
Griswold,  1  Root  259;  Smith  v.  Huntington, 

1  Root  226. 

/niwois.— King  v.  Dale,  2  111.  513. 
Indiana. —  Snyder  v.  Snyder,  50  Ind.  492. 
Iowa. —  Hurst  v.  Larpin,  21  Iowa  484. 
Kentucky. —  See  McGinley  c.  McLaughlin, 

2  B.  Mon.  302. 

Louisiana. —  Union  Bank  v.  La  Mothe,  6 
Rob.  5;  Maes  v.  Gillard,  7  Mart.  N.  S.  314; 
Key  V.  O'Daniel,  10  Mart.  441. 

Michigan. —  Burtch  v.  Hogge,  Harr.  31. 

North  Carolina. —  Mosely  V.  Mosely,  1  N.  C. 
568. 

Pennsylvania. —  Wertz  v.  May,  21  Pa.  St. 
274;  Farmers",  etc..  Bank  v.  Woods,  11  Pa. 
St.  99;  Grayson  i>.  Bannon.  8  Watts  524; 
Swearingen  v.  Pendleton,  3  Penr.  &  W.  41; 
Patterson  v.  Patterson,  2  Penr.  &  W.  200; 
Addleman  v.  Masterson,  1  Penr.  &  W.  454. 

Vermont. —  Burgess  v.  Grafton,  10  Vt.  321. 
And  see  Moulton  v.  Hall,  27  Vj;.  233. 

United  States. —  U.  S.  v.  Pings,  4  Fed.  714. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  151. 

Person  acting  for  party  or  agent. —  A  per- 
son copying  a  deposition  in  the  absence  of  a 
witness  at  the  suggestion  of  the  party  or  his 
agent  is  the  attorney  of  the  party  within  the 
statute.    Moulton  i".  Hall,  27  Vt.  233. 

Partly  written  by  ofi&cer. —  The  part  of  the 
testimony  which  is  in  the  handwriting  of  the 
officer  may  be  read.  Patterson  f.  Patterson, 
2  Penr.  &  W.  (Pa.)  200'. 

Copying,  supplying  omissions. —  A  statute 
providing  that  "  no  agent  or  attorney  .  .  . 
shall  write  or  draw  up  the  deposition  of  any 
witness  "  does  not  extend  to  a  mere  copying 
and  filling  up  words  accidentally  omitted,  or 
elliptical  forma  not  affecting  the  meaning. 
Moulton  V.  Hall,  27  Vt.  233. 

Caption  written  by  party. —  That  the  cap- 
tion of  the  interrogatories  is  in  the  hand- 
writing of  ilie  party,  the  answers  having  been 
writleu  by  the  widiess,  does  not  indicate  such 
friiud  as  will  vitiat(>  the  deposition.  Shro])- 
shire  v.  Stevenson,  17  Ga.  622. 

10.  Steele  r.  Dart,  6  Ala.  798;  McGinley 
V.  McLaughlin,  2  B.  Mon.  (Ky.)  302;  Wertz 
V.  May,  21  I'a,  St.  274;  Farmers',  etc.,  Bank 
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But  the  questions  to  be  propounded  may  be  written  by  the  party  or  his 
attorney." 

(iv)  Person  Interested  or  Belated  to  Party.  An  interested  person 
or  a  person  related  to  the  party  taking  the  testimony  should  not  be  permitted  to 
write  out  the  deposition  or  the  answers  of  the  witness. 

d.  Presence  of  Commissioner  or  Officer.  Where  the  testimony  is  reduced  to 
writing  by  the  witness,  a  clerk,  or  an  indifferent  person,  it  must  be  written  down 
in  the  presence  of  the  commissioner  or  officer  authorized  to  take  the  deposition.^* 

e.  Erasures  and  Interlineations.  Erasures  or  interlineations  in  a  deposition, 
existing  when  the  conunission  was  returned,  will  be  presumed  to  have  been  made 
with  the  knowledge  of  the  witness,  at  the  time  the  testimony  was  taken." 

f.  Two  OP  More  Witnesses.  While  it  is  more  regular  to  take  separately  the 
depositions  of  two  or  more  witnesses,  it  is  not  improper  to  permit  them  to  make 
a  single  deposition,^^  and  one  witness  may  adopt  the  answers  of  the  other.^' 

g.  Irregularities  in  Form.  Irregularities  in  preparing  a  deposition,  wliich  are 
in  no  wise  prejudicial  and  consist  of  the  failure  to  incorporate  the  interrogato- 
ries,^'^ or  to  put  them  down  in  their  order,^^  followed  by  the  answers  thereto,^^ 
or  in  taking  the  testimony  in  the  third  person,'*  or  in  narrative  form,^'  may 


r.  Woods,  11  Pa.  St.  99;  Addleman  v.  Master- 
son,  1  Penr.  &  W.  (Pa.)  454. 

11.  Murray  v.  Phillips,  59  Ind.  56;  Snyder 
V.  Snyder,  50  Ind.  492. 

12.  Tlie  deposition  cannot  be  reduced  to 
writing  by  the  brother  of  the  party  for  whose 
benefit  it  is  taken.  Bryant  v.  Ingraham,  16 
Ahx.  116. 

Person  charged  with  assisting  party  in 
fraud. —  Evidence  is  admissible  to  show  that 
interlineations  are  in  the  handwriting  of  one 
of  the  parties  from  whom  plaintiff  derived 
title,  and  who  was  charged,  by  implication  at 
least,  with  assisting  plaintiff  in  a  fraud,  to 
affect  plaintiff's  credibility.  Bunzel  V.  Maas, 
116  Ala.  68,  22  So.  568. 

13.  Delwware. —  Porter  v.  Beltzhoover,  2 
Harr.  484. 

Nero  Hampshire. —  Foster  v.  Foster,  20 
N.  H.  208. 

Neio  York. —  McDonald  v.  Garrison,  9  Abb. 
Pr.  34j  18  How.  Pr.  249. 

Ohio.— Ex  p.  Miller,  11  Ohio  S.  &  C.  PI. 
Dec.  69,  8  Ohio  N.  P.  142  [affirmed  in  21 
Ohio  Cir.  Ct.  445,  12  Ohio  Cir.  Dee.  102]. 

Pennsylvania. —  Grayson  v.  Barmen,  8 
Watts  524;  Summers  v.  McKim,  12  Serg.  & 
R.  405. 

Tennessee. — -Bedford  v.  Ingram,  5  Hayw. 
155. 

United  States. —  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Edmondson  v.  Barrell,  8 
Fed.  Cas.  No.  4,284,  2  Cranch  C.  C.  228; 
Marstin  v.  McEea,  16  Fed.  Cas.  No.  9,141, 
Hempst.  688 ;  Rainer  v.  Haynes,  20  Fed.  Cas. 
No.  11.536,  Hempst.  689;  Vasse  v.  Smith,  28 
Fed.  Cas.  No.  10,896,  2  Cranch  C.  C.  226. 
But  see  Bussard  v.  Catalino,  4  Fed.  Cas.  No. 
2,228,  2  Cranch  C.  C.  421. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  153. 

Contra.— Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737,  where  the  answers  were  written 
by  the  witness  in  the  absence  of  the  commis- 
sioner. 

Consent  to  taking  by  typewriter  in  absence 
of  examiner. —  Where,  under  equity  rule  67, 


counsel  have  agreed  that  the  deposition  of  a 
witness  may  be  taken  down  by  a  typewriter 
in  their  presence,  at  the  office  of  one  of  them, 
in  the  absence  of  the  examiner,  but  under  his 
constructive  direction,  if  one  of  the  counsel 
abandons  such  examination  without  adequate 
cause  the  testimony  of  the  witness  will  be 
closed.    Ballard  v.  McCluskey,  52  Fed.  677. 

Cross-examination  as  waiver  of  objection. 
—  If  the  adverse  party  cross-examines,  and 
the  informality  is  not  objected  to,  the  deposi- 
tion may  be  read.  Logan  v.  Steele,  3  Bibb 
(Ky.)  230. 

14.  Wallace  v.  McElevy,  2  Grant  (Pa.)  44. 
They  will  not  require  the  exclusion  of  the 

deposition  unless  there  is  a  reasonable  ground 
to  believe  that  it  has  been  tampered  with. 
Johnston  v.  Beckham,  3  Grant  (Pa.)  267; 
Ballard      Perry,  28  Tex.  347. 

Interlineations  by  interested  party. —  Evi- 
dence is  admissible  to  show  that  the  inter- 
lineations were  made  by  a  party  interested. 
Bunzel  v.  Maas,  116  Ala.  68,  22  So.  508. 

15.  May  v.  Norton,  11  La.  Ann.  714;  Clark 
V.  Clark,  14  La.  270. 

16.  David  v.  David,  66  Ala.  139;  Howe  v. 
Rogers,  32  Tex.  218. 

17.  Clark  v.  Benfoid,  22  Pa.  St.  353. 

Reference  to  interrogatories. —  It  is  suffi- 
cient if  the  interrogatories  are  intelligibly 
referred  to.    Hawks  r.  Lands,  8  111.  227. 

18.  Miller  v.  Breedlove,  1  La.  321. 

19.  Giles  V.  Paxson,  36  Fed.  882,  where  the 
interrogatories  were  numbered  and  the  an- 
swers were  written  down  separately  with  cor- 
responding numbers. 

20.  Hahn  v.  Bettingen,  81  Minn.  91,  83 
N.  W.  467,  50  L.  R.  A.  669;  Neill's  Estate, 
6  Wkly.  Notes  Cas.  (Pa.)  256. 

Such  an  irregularity  is  waived  by  the  fail- 
ure to  move  to  suppress  within  the  time 
limited  by  statute.  Hahn  v.  Bettingen,  81 
Minn.  91,  83  N.  W.  467. 

21.  Pralus  r.  Pacific  Gold,  etc.,  Min.  Co., 
35  Cal.  30;  Myers  v.  Murphy,  60  Ind.  282; 
Campau  v.  Dewey,  9  Mich.  381. 
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be  disregarded.  But  statements  required  by  tlie  statutes  or  rules  sliould 
appear.^^ 

13.  Annexing  Exhibits  —  a.  Necessity.  Jiooks,  papers,  or  documents  offered  in 
evidence^''  identified  or  referred  to  by  tlie  witness,  sliould  be  annexed  to  the  depo- 
sition,^ and  accompany  it,  with  proper  reference  and  identification,^'''  or  wliere  they 
cannot  be  annexed  because  of  their  bulk  they  may  be  sealed  up  with  the  deposition  ;^ 


22.  A  deposition  should  state  that  tlie  wit- 
ness is  not  related,  allied,  or  next  of  kin  to 
any  of  the  parties  to  the  case,  or  should  state 
the  degree  of  relationship.  Lauzon  v.  Stuart, 
4  L.  C.  Jur.  126. 

The  omission  of  the  usual  words  "y  per- 
siste  "  at  the  end  of  a  deposition  is  not  fatal. 
Garden  v.  Finley,  3  L.  C.  Jur.  232. 

23.  Jackson  v.  Shepherd,  0  Cow.  (N.  Y.) 
444;  Clarissa  v.  Edwards,  1  Overt.  (Tenn.) 
393. 

A  hook  containing  the  entry  of  a  cash  jjay- 
ment  need  not  be  produced,  where  parol  evi- 
dence of  that  fact  is  admissible.  Keene  v. 
Meade,  3  Pet.  (U.  S.)  1,  7  L.  ed.  581  [affirm- 
ing 16  Fed.  Cas.  No.  9,373,  3  Cranch  C.  C. 
51]. 

Letters  annexed  to  a  deposition  in  answer 
to  interrogatories  are  not  thereby  made  com- 
petent evidence,  if  otherwise  incompetent, 
and  not  inspected  by  the  party  interrogating. 
Ashley      Wolcott,  3  Gray  (Mass.)  571. 

Photograph  of  instrument. —  Introduction 
of  a  4eposition  containing  a  witness'  opinion 
of  the  identity  of  handwriting  of  an  instru- 
ment in  suit,  a  photograph  of  which  is  an- 
nexed to  the  deposition,  is  not  justified  by  the 
facts  that  the  witness  is  a  resident  of  another 
state,  and  that  the  instrument  is  on  file  in  a 
court  of  the  state  where  the  cause  is  pending. 
Eborn  v.  Zimpelman,  47  Tex.  503,  26  Am. 
Rep.  315. 

Merits  not  affected  by  failure  to  annex. — 

The  failure  to  annex  exhibits  may  be  disre- 
garded, where  the  failure  has  had  no  effect 
on  the  merits  of  the  case.  Tyrell  v.  Cairo, 
etc.,  R.  Co.,  7  Mo.  App.  294. 

When  not  required  by  statute  papers  testi- 
fied to  need  not  accompany  the  deposition. 
Stoddard  r.  Hill,  38  S.  C.  385,  17  S.  E.  138. 

24.  Crary  v.  Carradine,  4  Ark.  216 ;  Au- 
gusta, etc.,  R.  Co.,  V.  Randall,  85  Ga.  297,  11 
S.  E.  706;  Renn  v.  Samos,  33  Tex.  760;  Giles 
V.  Paxson,  36  Fed.  882. 

Admissibility  immaterial. —  The  admissibil- 
ity or  inadmissibility  of  the  instrument  at 
the  trial  is  immaterial.  Giles  ??.  Paxson,  36 
Fed.  882. 

Proof  viva  voce. —  An  exhibit  referred  to  in 
a  deposition,  and  filed  with  the  bill,  may  be 
proved  viva  voce  notvt'ithstanding  the  pro- 
vision of  the  statute  lequiring  exhibits  to  be 
attaclu'd  to  the  depositions,  and  sealed  up, 
and  returned  with  tliem.  Nicks  v.  Rector,  4 
Ark.  251. 

The  annexation  of  a  memorandum  referred 

to  by  the  witness  is  not  erroneous.  Langham 
V.  Grigsby,  9  Tox.  493. 

The  failure  to  annex  papers  referred  to 
only  vitiates  so  much  of  tlic  deposition  as 
refers  to  them.  Myers  v.  Anderson,  Wright 
(Ohio)  513. 
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25.  Alabama. — ApfcJ  v.  Crane,  83  Ala.  312, 
3  So.  863;  Mobley  v.  Leophart,  51  Ala.  587. 

Arkamas. —  Atkins  v.  Guice,  21  Ark.  164. 

California. —  Toby  v.  Oregon  Pac.  R.  Co., 
98  Cal.  490,  33  Pac.  550. 

Kentucky. —  Miller  v.  Miller,  7  Ky.  L.  Rep. 
359. 

New  Hampshire. —  Gardner  v.  Kimball,  58 
N.  H.  202. 

Pennsylvania. —  Susquehanna,  etc.,  R.,  etc., 
Co.  V.  Quick,  61  Pa.  St.  328. 

fiouth  Carolina. —  See  Stoddard  v.  Hill,  38 
S.  C.  385,  17  S.  E.  138. 

United  Htates. —  Bird  t.  Halsy,  87  Fed.  671. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  157. 

Exhibits  annexed  to  deposition  in  another 
case. —  Where  a  witness  testified  that  certain 
exhibits  had  been  already  attached  to  his  an- 
swers in  a  deposition  taken  in  another  case, 
"  and  are  hereto  again  referred  to,  affirmed, 
and  made  part  of  my  foregoing  answers  in 
this  case,"  the  exhibits  were  properly  received 
in  evidence,  although  the  first  depositions 
were  taken  in  a  suit  between  other  parties. 
Pope  V.  Anthonv,  29  Tex.  Civ.  App.  298,  68 
S.  W.  521. 

Imperfect  reference. —  That  an  account  tes- 
tified to  is  described  as  annexed  and  marked 
"  A,"  when  it  is  not  so  marked  in  fact,  is  not 
a  valid  objection  to  the  deposition,  if  no 
other  account  is  annexed.  Marvin  v.  Raigan, 
12  Gush.   (Mass.)  132. 

Identification  by  commissioner. — No  formal 
certificate  of  the  commissioner  is  necessary, 
but  it  will  be  sufficient  if  the  indorsements 
on  the  exhibits  and  depositions  be  made  by 
the  same  person,  and  the  exhibits  are  so  de- 
scribed and  marked  by  the  commissioner  that 
their  identity  is  unmistakably  established. 
Bird  r.  Halsy,  87  Fed.  671. 

Return  for  identification  —  Right  to  exam- 
ine further. —  "Where  exhibits  are  not  identi- 
fied and  attached  to  a  deposition  as  required 
by  the  instructions,  and  the  deposition  is  re- 
turned for  that  purpose,  the  right  of  the 
adverse  jiarty  to  furtlier  examine  as  to  the 
identity  of  such  exhibits  is  waived,  if  no  re- 
quest tiierefor  is  made.  U.  S.  i.  Fifty  Boxes, 
etc.,  of  Lace,  92  Fed.  601. 

Writings  to  be  proved  by  two  witnesses 
may  be  attached  to  tlie  deposition  of  one  and 
suitably  referred  to  and  identified  in  the 
deposition  of  the  other.  Mobley  v.  Leophart, 
51  Ala.  587. 

26.  Shaw  r.  McGrogory,  105  Mass.  90. 
Annexation  after  opening. —  A  deposition 

will  not  be  suppressed  where  the  commis- 
sioner certified  "  that  the  annexed  deed  of 
conveyance,  horeimto  attached,  marked  '  A,' 
was  shown  to  the  witness,  and  by  him  ex- 
amined, and  recognized  to  be  the  original  deed 
by  liim  signed  and  delivered,"  when  in  fact 
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and  if  their  identification  is  clear,  for  convenience  or  any  other  reason,  they 
may  be  transmitted  in  a  separate  package.^'' 

b.  Originals  op  Copies.  In  lieu  of  the  originals  copies  or  transcripts  of  books 
or  papers  testified  or  referred  to  may  be  annexed  to  or  accompany  the  deposition,^ 
especially  where  the  original  is  in  the  custody  of  the  law  and  cannot  be  procured.^^ 

14.  Reading  to  Witness.  To  constitute  a  valid  deposition  the  testimony  must 
be  read  to  the  witness  prior  to  its  subscription  by  him.^° 

15.  Signature  OF  Witness  —  a.  Necessity.  The  failure  of  the  witness  to  sign 
or  subscribe  his  deposition  after  its  reduction  to  writing  requires  its  rejection.^^ 
Under  some  circumstances,  however,  as  where  the  witness  refused  to  sign,^^  or  the 
witness  has  been  duly  sworn,  or  the  commissioner  so  certifies,  the  deposition  may 
be  admitted  although  not  signed  ;    or  the  adverse  party  may  waive  the  signature 


the  deed  was  marked  "  A,"  was  inclosed  in 
the  package  containing  the  deposition,  and 
was  attached  to  the  interrogatories  after  the 
deposition  had  been  opened.  Humphries  v. 
Dawson,  38  Ala.  199. 

27.  Bird  v.  Halsy,  87  Fed.  671. 

28.  Alabama. —  Talladega  First  Nat.  Bank 
V.  ChaflSn,  118  Ala.  246,  24  So.  80. 

Georgia. —  Augusta,  etc.,  R.  Co.  v.  Randall, 
79  Ga.  304,  4  S.  E.  674;  Petersburg  Sav.,  etc., 
Co.  V.  Manhattan  F.  Ins.  Co.,  66  Ga.  446. 

Indiana. —  Gimbel  v.  Huiford,  46  Ind.  125. 

Iowa. —  Overman  v.  Hibbard,  30  Iowa  115. 

Mississippi. —  Hauenstein  v.  Gillespie,  73 
Miss.  742,  19  So.  673,  55  Am.  St.  Rep.  569. 

New  York. —  Commercial  Bank  v.  Union 
Bank,  19  Barb.  391. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  155. 

Such  extracts  as  relate  to  the  subject  of 
inquiry  will  be  sufficient.  Amherst  Bank  v. 
Conkey,  4  Mete.  (Mass.)  459;  Lee  r.  Thorn- 
dike,  2  Mete.  (Mass.)  313;  Howard  v.  Orient 
Mut.  Ins.  Co.,  9  Bosw.  (N.  Y.)  645. 

29.  Iglehart  v.  Jernegan,  16  111.  513;  Jack- 
son V.  Shepherd,  6  Cow.  (N.  Y.)  444. 

30.  Louisville,  etc.,  R.  Co.  v.  Carter,  66 
S.  W.  508,  23  Ky.  L.  Rep.  2017;  Looker  v. 
Looker,  46  Mich.  68,  8  N.  W.  723 ;  Martin  v. 
U.  S.,  3  Ct.  CI.  384.' 

Deposition  not  read  received  with  caution. 
—A  deposition  which  was  not  read  to  the 
witness  should  be  received  with  great  caution, 
and  other  conflicting  evidence  properly  taken 
will  prevail.  Looker  v.  Looker,  46  Mich.  68, 
8  N.  W.  723. 

Presumption. —  A  deposition  signed  and 
sworn  to  will  be  presumed  to  have  been  read. 
Darby  r.  Heagerty,  2  Ida.  (Hash.)  282,  13 
Pac.  85;  People  i\  Moore,  15  Wend.  (N.  Y.) 
419.  The  signature  of  the  witness  and  the 
certificate  of  the  officer  that  the  interroga- 
tories and  answers  were  carefully  read  au- 
thorizes a  presumption  that  the  statute  was 
complied  with.  Cheney  r.  Woodworth,  13 
Colo.  App.  176,  56  Pac."979. 

Evidence  to  overcome  presumption. — ^'^'^ere 
neither  the  justice  before  whom  the  deposi- 
tion was  taken  nor  any  one  else  can  swear 
whether  it  was  read  to  the  witness  or  not, 
the  evidence  is  not  sufficient  to  show  that  he 
did  not  understand  what  he  was  signing. 
People  V.  Dowdigan,  67  Mich.  95,  38  N.  W. 
920. 

31.  Alabama. —  Bell  v.  Chambers,  38  Ala. 
■660. 


Illinois. —  Eisenmeyer  v.  Sauter,  77  111. 
515. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Carter,  66  S.  W.  508,  23  Ky.  L.  Rep.  2017. 

Louisiana. —  Unter  v.  Metropolitan  Nat. 
Bank,  48  La.  Ann.  238,  19  So.  158;  Lee  v. 
Lee,  1  La.  Ann.  318. 

Neio  Jersey. —  Flavell  v.  Flavell,  20  N.  J. 
Eq.  211. 

Pennsylvania. —  Zehner  v.  Lehigh  Coal,  etc., 
Co.,  187  Pa.  St.  487,  41  Atl.  464,  67  Am.  St. 
Rep.  586. 

Vermont. —  Winooskie  Turnpike  Co.  v.  Rid- 
ley, 8  Vt.  404,  30  Am.  Dec.  476. 

West  Virginia. —  See  Shepherd  v.  Snod- 
grass,  47  W.  Va.  79,  34  S.  E.  879,  holding  that 
regularly  the  witness  should  sign. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  159. 

A  witness  may  refuse  to  sign  an  inaccurate 
deposition  until  it  is  corrected.  In  re  Hafer, 
65  Ohio  St.  170,  61  N.  E.  702. 

Removal  of  cause  before  deposition  signed. 
—  A  federal  court  to  which  a  cause  has  been 
removed  has  no  jurisdiction  to  compel  a  wit- 
ness to  sign  a  deposition  taken  in  shorthand 
in  the  state  court  before  removal,  and  written 
out  thereafter.  Arnold  v.  Kearney,  29  Fed. 
820. 

32.  Clarke  v.  Sa-^^-yer,  3  Sandf.  Ch.  (N.  Y.) 
351. 

33.  Alabama. —  Wiggins  v.  Pryor,  3  Port. 
430. 

Kentucky. —  Mobley  v.  Haniit,  1  A.  K. 
Marsh.  590;  Graham  v.  Hackwith,  1  A.  K. 
Marsh.  423. 

North  Carolina. —  Rutherford  v.  Nelson,  2 
N.  C.  105. 

Pennsylvania. —  Moulson  v.  Hargrave,  1 
Serg.  &  R.  201. 

Virginia. —  Barnett  r.  Watson,  1  Wash.  372. 

West  Virginia. —  Shepherd  v.  Snodgrass, 
47  W.  Va.  79,  34  S.  B.  879. 

United  States.— -Giles  v.  Paxson,  36  Fed. 
882. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  159. 

An  unsigned  deposition  should  be  cautious- 
ly received,  and  subordinated  to  conflicting 
evidence  properly  taken.  Looker  Looker, 
46  Mich.  68.  8  N.  W.  723. 

Transcription  of  shorthand  notes. —  A  stat- 
ute providing  that  when  depositions  are 
taken  in  shorthand  the  writer  shall  be  duly 
sworn  to  take  the  same  correctly,  and  to  make 
correct  extension  thereof  into  longhand,  and 
that  the  notes  shall  be  signed  by  the  witness 
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expressly  and  permit  the  deposition  to  be  taken  Ijy  a  stcnograplior  or  typewriter, 
after  the  witness  Jias  been  sworn.'*'' 

b.  Sufficiency.  It  is  sufficient  if  tiie  witness  sign  by  his  initials'*^'  or  affix  }»is 
mark,'"'  or  if  another  signs  at  his  instance  or  in  liis  belialf/'^  at  the  end  or  close  of 
all  the  interrogatories  and  answers  tliereto.'*"  But  unless  so  required  by  statute 
the  witness  need  not  sign  in  the  presence  of  the  officer."'-' 

e.  Identification  of  Signature.  Tlie  signature  is  sufficiently  identified  by  the 
certificate  of  the  coniinissioner  or  officer/"  or  the  mark  of  the  witness  may  be 
attested  by  the  magistrate's  signature  as  subscribing  witness/'  or  the  question  of 
identity  may  be  submitted  to  the  jury.*^ 

16.  Oath  TO  Witness  ^ — a.  Necessity.  Unless  otherwise  stipulated  the  failure 
to  affirm  or  duly  administer  a  sufficient  oath  to  the  witness  will  invalidate  his 
deposition.*^ 


after  being  read  over  to  him,  and  be  filed  with 
the  extension,  does  not  require  that  the  trans- 
lation of  the  notes  be  signed.  Sloeum  v. 
Brown,  105  Iowa  209,  74  N.  W.  936. 

34.  Shoemaker  v.  Smith,  80  Iowa  65.5,  45 
N.  W.  744;  Steckman  v.  Harber,  55  Mo.  App. 
71. 

Extent  of  waiver. —  A  waiver  of  the  signa- 
ture will  not  extend  to  a  copy  of  a  deposi- 
tion intended  for  use  in  another  action. 
Louisville,  etc.,  R.  Co.  v.  Carter,  66  N.  W. 
508,  23  Ky.  L.  Rep.  2017. 

35.  Payne  v.  June,  92  Ind.  252 ;  Texas,  etc., 
R.  Co.  Walker,  25  Tex.  Civ.  App.  216,  60 
S.  W.  796. 

Identity  not  questioned. —  The  deposition 
will  not  be  suppressed,  although  the  initials 
of  the  witness  do  not  correspond  with  the  name 
of  the  person  to  whom  the  interrogatories 
were  addressed,  when  there  is  no  question  as 
to  the  identity  of  the  signer  as  the  witness. 
Galveston,  etc.,  R.  Co.  v.  Morris,  (Tex  Civ. 
App.  1901)  60  S.  W.  813  [affirmed  in  94 
Tex.  505,  61  S.  W.  709]. 

36.  Lee  v.  Lee,  1  La.  Ann.  318;  Britton  v. 
Berry,  20  Nebr.  325,  30  N.  W.  254;  State  v. 
Depoister,  21  Nev.  107,  25  Pac.  1000.  See 
Darling  v.  Darling,  8  Ont.  Pr.  391. 

37.  State  r.  Carlisle,  57  Mo.  102. 

Death  of  witness  before  signing. — In  Mary- 
land tlie  rules  in  equity  authorize  the  exam- 
iner to  sign  the  deposition  of  a  witness  who 
dies  before  affixing  his  signature.  Scott  v. 
McCann,  76  Md.  47,  24  Atl.  536. 

38.  Lord  v.  Horsev,  5  Harr.  (Del.)  317; 
Westcott  V.  Allston,'l  Del.  Ch.  74;  Bishop 
V.  Ferguson,  46  N.  Y.  688. 

Deposition  must  be  completed  before  it  can 
be  subscribed.  Hewlett  v.  Wood,  7  Hun 
(N.  Y.)  227. 

Signing  answers  to  direct  interrogatories. — 
In  Missouri,  etc.,  R.  Co.  v.  Denton,  29  Tex. 
Civ.  App.  284,  08  S.  W.  336.  the  deposition 
was  received,  it  appearing  that  the  witness 
having  signed  his  answers  to  the  direct  in- 
terrogatories, they  were  sworn  to  by  him  be- 
fore the  olliccr,  and  tlic  oiricer's  certificate  was 
attaclied  to  ilic  iiilciiogntorics,  and  recited 
that  the  aiisvvcis  wcie  signed  and  swoi'ii  to 
before  liim. 

Signing  in  the  wrong  place  will  not  neces- 
Harily  in  validate  tlic  <le()OHition.  Moss  v. 
lioot'h,  ;i4  Mo.  .316. 
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Signature  at  the  end  of  the  ofBcer's  cer- 
tificate and  above  his  attestation  is  sufficient. 
Read  v.  Patterson,  11  Lea  (Tenn.j  430. 

Memorandum  below  signature. —  A  memo- 
randum, made  by  the  magistrate  below  the 
signature  of  the  witness,  that  the  witness  had 
requested  him  to  change  a  mistake  in  a  date 
in  the  redirect  examination,  but  that  the 
opposite  counsel  objected,  forms  a  part  of  the 
redirect.    Sabins  c.  Jones,  119  Mass.  167. 

Signing  separate  sheets. —  An  irregularity 
consisting  of  the  omission  to  sign  each  sep- 
arate sheet  may  be  disregarded  where  there 
is  no  suggestion  that  the  deposition  is  not 
full  and  complete,  or  that  it  was  not  returned 
in  the  same  condition  in  which  it  was  taken. 
Smith  V.  Groneweg,  40  Minn.  178,  41  N.  W. 
939. 

Signature  on  loose  sheet. —  A  deposition 
written  out  from  phonographic  notes  after  it-i 
return  by  the  commissioner  with  a  loose  sheet 
bearing  the  signature  of  the  witness,  pre- 
viously obtained,  attached,  will  be  suppressed 
on  the  court's  own  motion.  Martin  U.  S., 
3  Ct.  CI.  384. 

39.  Harzburg  v.  Southern  R.  Co.,  65  S.  C. 
539,  44  S.  E.  75. 

Subscription  in  absence  of  counsel. — \^/here 
it  is  agreed  by  counsel  that  the  stenographer'* 
notes  be  written  out,  and  subscribed  by  the 
witness  on  a  subsequent  day,  the  depositio.a 
will  not  be  suppressed  because  of  their  ab- 
sence. Clark  V.  Manhattan  R.  Co.,  102  N.  Y. 
656,  6  N.  E.  111. 

40.  Sonneborn  v.  Southern  R.  Co.,  65  S.  C. 
502,  44  S.  E.  77;  Darling  v.  Darling,  8  Ont. 
Pr.  391. 

Depositions  authenticated  by  the  seal  of 
the  commissioner  will  be  sufficient,  although 
tlie  witnesses  failed  to  sign  them.  Hodges 
r.  Cobb,  L.  R.  2  Q.  B.  652,  8  B.  &  S.  583,  36 
L.  J.  Q.  B.  265,  16  L.  T.  Rep.  N.  S.  792,  15 
Wkly.  Rep.  1038. 

41.  State  r.  Depoister,  21  Nev.  107,  25  Pac. 
1000,  where  it  was  held  to  be  immaterial  that 
the  attestation  was  written  below  the  jurat. 

42.  Williams  v.  Rawlins,  33  Oa. '  117, 
wlicrc  the  signature  appeared  to  be  in  the 
handwriting  of  the  commissioner. 

43.  Shoemake  v.  Smith,  80  Iowa  655,  45 
N.  VV.  744. 

44.  Payne  v.  Long,  121  Ala.  385,  25  So. 
780;  Boiid  V.  Ward,  Wright   (Ohio)  747; 
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b.  Fopm.  If  the  form  of  the  oath  to  be  administered  to  the  witness  is  pre- 
scribed conformity  with  the  requirements  is  necessary  to  the  vaUdity  of  tlie  depo- 
sition ;  and  when  the  deposition  is  talven  by  commission,  the  witness  must  be 
sworn  according  to  tlie  law  of  the  forum  from  which  the  commission  issued.^"  It 
has  been  held  sufficient,  liowever,  to  administer  the  oatii  according  to  the  law  of 
the  state  where  it  is  taken 

c.  By  Whom  Administered.  It  is  not  necessary  that  the  commissioner  or  com- 
missioners sliould  themselves  administer  the  oath,  but  the  witness  may  be  sworn 
in  their  presence  hj  an  officer  duly  authorized  to  administer  oaths,''^  unless  by  stat- 
ute it  is  recpiired  that  tlie  witness  shall  be  sworn  by  the  commissioners  personally/^ 

d.  Time  of  Administpation.  A  requirement  that  the  witness  shall  be  sworn 
before  he  is  examined  should  be  observed,''''  although  in  the  discretion  of  the  court 
the  deposition  may  be  admitted,  if  the  oath  was  administered  after  the  testimony 


Jones  r.  Ross,  2  Dall.  (Pa.)  143,  1  L.  ed. 
324;  Zehner  v.  Lehigh  Coal,  etc.,  Co.,  20  Pa. 
Co.  Ct.  29;  Smith  v.  Cokefair,  1  Pa.  Co.  Ct. 
48;  Luther  v.  The  Merritt  Hunt,  15  Fed.  Cas. 
No.  8,610,  Newb.  Adm.  4. 

Declaration  by  witness. —  A  statute  requir- 
ing answers  to  interrogatories  to  be  verified 
by  the  affidavit  of  the  party  making  them  that 
they  are  true  is  not  satisfied  by  subjoining 
thereto  by  a  notary  public  over  his  hand  and 
seal  the  words  "  subscribed  and  sworn  to  be- 
fore me,"  etc.,  there  being  no  declaration  by 
the  person  making  the  answers.  Averill  v. 
Boyles.  52  Iowa  672,  3  N.  W.  731. 

Date  of  jurat. —  A  jurat  dated  some  days 
later  tlian  the  date  fixed  for  taking  the  depo- 
sition will  not  vitiate  it.  Indiana,  etc.,  E. 
Co.  V.  Wilson,  77  111.  App.  603. 

Cautioning  witness. —  A  statute  requiring 
the  witness  to  be  "  carefully  examined,  cau- 
tioned, and  sworn  "  renders  it  necessary  that 
the  witness  should  be  cautioned  as  well  as 
sworn.  Luther  r.  The  Merritt  Hunt,  15  Fed. 
Cas.  No.  8,610,  Newb.  Adm.  4.  Where  a 
deposition  is  taken  on  commission  without  the 
state,  he  need  not  be  cautioned,  but  it  will 
be  sufficient  if  he  is  sworn  according  to  law. 
Crowther  v.  Lloyd,  31  N.  J.  L.  395. 

Swearing  appointees  to  ofiSce. —  An  act  pre- 
scribing that  if  any  person  whose  name  is 
inserted  in  a  commission  of  dedimus  potesta- 
tem  shall  not  make  return  of  the  oaths  ad- 
ministered by  him  to  appointees  to  office, 
within  a  prescribed  time,  he  shall  forfeit,  etc., 
does  not  applv  to  persons  not  named  in  the 
dedimus.   Bell  v.  Dole,  11  Johns.  (N.  Y.)  173. 

45.  Fabyan  v.  Adams,  15  N.  H.  371; 
Phelps  V.  Panama,  1  Wash.  Terr.  615;  Wilson 
Sewing  Mach.  Co.  r.  Jackson,  30  Fed.  Cas. 
No.  17,853,  1  Hughes  295. 

An  oath  more  comprehensive  than  the  stat- 
ute requires  is  not  objectionable.  Ballance  v. 
Underbill,  4  111.  453. 

In  Wisconsin  the  rules  require  the  commis- 
sioner to  certify  "  that  the  witnesses  were 
duly  sworn  or  affirmed  before  giving  their  evi- 
dence."   Bacon  v.  Bacon,  33  Wis.  147. 

In  the  courts  of  the  United  States,  in  tak- 
ing depositions  de  bene  esse,  the  witness  must 
be  sworn  to  testify  the  whole  truth  on  the 
entire  subject  and  not  as  to  each  interroga- 
tory. Wilson  Sewing  Mach.  Co.  v.  Jackson, 
30  Fed.  Cas.  No.  17,853.  1  Hughes  295. 


46.  Com.  v.  Smith,  11  Allen  (Mass.)  243; 
Cross  V.  Barnett,  61  Wis.  650,  21  N.  W.  832; 
Bacon  v.  Bacon,  33  Wis.  147 ;  Jones  v.  Oregon 
Cent.  R.  Co.,  13  Fed.  Cas.  No.  7,486,  3  Sawy. 
523. 

47.  Vail  r.  Nickerson,  6  Mass.  262. 

Following  state  statute. — In  taking  a  depo- 
sition de  bene  esse  for  use  in  the  federal 
courts  the  requirements  of  the  state  statute 
may  be  followed.  Wilson  Sewing  Mach.  Co. 
1".  Jackson,  30  Fed.  Cas.  No.  17,853,  1  Hughes 
295. 

48.  Glover  v.  Millings,  2  Stew.  &  P.  (Ala.) 
28;  Ander  v.  Ross,  2  Harr.  (Del.)  276; 
Vaughan  v.  Blanchard,  2  Dall.  (Pa.)  192,  1 
L.  ed.  344.  See  Lincoln  v.  Battelle,  6  Wend. 
(N.  Y.)  475. 

It  will  be  presumed  in  the  absence  of  any- 
thing to  the  contrary  that  the  oath  was  ad- 
ministered in  the  presence  of  the  commission- 
ers (Vaughan  i'.  Blanchard,  2  Dall.  (Pa.) 
192,  1  L.  ed.  344)  by  a  duly  qualified  officer 
(Glover  v.  Millings,  2  Stew.  &  P.  (Ala.) 
28). 

49.  Perry  v.  Thompson,  16  N.  J.  L.  72. 
Inability  to  administer  oath. —  Depositions 

taken  under  commission  will  be  received,  al- 
though the  oaths  to  the  witnesses  were  not 
administered  by  the  commissioners,  if  it  ap- 
pears that  the  commissioners  were  prohibited 
by  the  law  from  administering  them,  and  the 
oaths  were  in  fact  administered  by  local  au- 
thority. Lincoln  v.  Battelle,  6  Wend.  (N.  Y.) 
475. 

50.  People  r.  Restell,  3  Hill  (N.  Y.)  289; 
Putnam  v.  Larimore,  Wright  (Ohio)  746; 
Stonebreaker  r.  Short,  8  Pa.  St.  155 ;  Arm- 
strong V.  Burrows,  6  Watts  ( Pa. )  266 ;  Bacon 
V.  Bacon,  33  Wis.  147. 

Deposition  in  shorthand. —  Under  the  Iowa 
statute  the  witness  need  not  swear  to  the 
translation  of  his  testimony  taken  in  short- 
hand by  a  shorthand  writer  duly  sworn. 
Slocum  V.  Brown,  105  Iowa  209,  74  N.  W. 
936. 

Effect  of  stipulation. —  Wliere  the  Avitness 
is  sworn  before  testifying  as  required  by  stat- 
ute, his  deposition  will  not  be  suppressed  for 
non-compliance  with  a  stipulation  that  he  shall 
be  sworn  to  the  deposition  after  it  has  been 
given  and  transcribed.  Knapp  v.  American 
Hand-Sewed  Siioe  Co..  63  Kan.  698,  66  Pac. 
996. 
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was  taken  and  it  has  been  held  to  be  unimportant  whether  a  witness  is  sworn 
before  or  after  liis  deposition  is  red  need  to  writing/'''- 

XVIII.  THE  RETURN. 

A.  In  General.  All  the  papers  whicli  properly  constitute  the  return  muBt 
be  transmitted  or  delivered  in  due  form  to  tiie  court  in  wliich  the  deposition  is 
intended  to  be  used  or  to  its  olerk,''^  within  the  time  prescribed  and  they  mu«t 
show  that  the  deposition  was  taken  or  the  commission  executed,  and  the  mode  or 
manner  of  the  taking  or  execution  so  as  to  leave  nothing  to  conjecture/'®  But  the 
omission  to  return  immaterial  matters  may  be  disregarded/'^'  as  may  unnecessary 
papers,  memoranda,  or  statements." 

B.  Form  and  Requisites —  l.  In  General.^*   The  return  should  be  sufficient 


51.  Wight  f.  Stiles,  29  Me.  164;  Wurzburg 
V.  Andrews,  28  Nova  Scotia  387. 

52.  Barron  c.  Pettes,  18  Vt.  .385;  Tooker 
i;.  Thompson,  24  Fed.  Cas.  No.  14,097,  3  Mc- 
Lean 92.  See  Donovan  v.  Hibbler,  (Nebr. 
1902)  92  N.  W.  637. 

53.  Edleman  v.  Byers,  75  111.  307. 
Commission  and  interrogatories  must  be 

returned  with  the  deposition  to  show  that  it 
was  taken  by  the  proper  person  and  in  a 
proper  manner.  Woods  v.  Clark,  24  Pick. 
(Mass.)  35. 

Failure  of  an  examiner  to  sign  a  deposition 
is  a  mere  irregularity  (Stephens  v.  Wanklin, 
19  Beav.  585),  and  when  he  has  died  before 
affixing  his  signature,  the  deposition  may  be 
filed  and  read  (Felthouse  v.  Bailey,  14  Wkly. 
Eep.  827 ;  Bryson  v.  Warwick,  etc.,  Canal  Co., 
1  Wkly.  Rep.  124). 

Return  by  one  of  two  commissioners. — 
Where  a  commission  issued  to  two  commis- 
sioners for  the  examination  of  witnesses,  and 
some  evidence  was  taken  before  both,  one  may 
return  the  commission,  and  is  not  bound  to 
wait  an  indefinite  time  for  the  examination 
of  other  witnesses.  Burpee  v.  Carvill,  16 
N.  Brunsw.  141. 

Where  proper  stamps  could  not  be  affixed 
to  a  deposition  taken  abroad,  they  may  be 
supplied  after  the  return.  Chitty  v.  East  In- 
dia Co.,  2  Cox  Ch.  190,  30  Eng.  Reprint  87. 

54.  McGregor  c.  Topham,  2  Hare  516,  24 
Eng.  Ch.  516;  Anonymous,  2  Ld.  Ken.  30; 
Wake  V.  Franklin,  1  Sim.  &  St.  95,  1  Eng.  Ch. 
95;  Jones  v.  Mitchell,  2  Vern.  Ch.  197,  23 
Eng.  Reprint  728. 

Additional  time  for  mailing. —  In  England 
where  depositions  are  taken  in  the  country, 
in  addition  to  the  time  prescribed,  such  ad- 
ditional time  as  may  be  necessary  for  mail- 
ing is  allowed.  Em  p.  Henderson,  Coop.  227, 
35  Eng.  Reprint  540. 

A  return  delayed  by  accidental  circum- 
stances may  be  received.  Townsend  r.  Lowe, 
(Jox  Ch.  410,  29  Eng.  Reprint  1225. 

Extension  of  time. —  The  court  cannot  ex- 
tend tlio  time  prescribed  by  the  commission. 
Hall  V.  De  Tastc^t,  6  Madd.  269. 

55.  BailiH  v.  (Jocliran,  2  Johns.  (N.  Y.) 
417;  Scott  V.  Horn,  9  Pa.  St.  407. 

Deposition  taken  by  commissioner. —  It  is 
Hiilllcicntly  Htiown  that  a  deposition  was  taken 
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by  a  commissioner  where  it  appears  from  iti 
caption  that  it  was  taken  before  him  at  hie 
office,  and  from  the  jurat  that  it  was  sworn  to 
and  subscribed  before  him.  Bailey  v.  Wiggins, 
1  Houst.  (Del.)  299. 

Pursuant  to  commission. —  It  is  sufficient 
to  state  that  the  deposition  was  taken  pur- 
suant to  the  commission.  King  v.  King,  28 
Ala.  315. 

Several  commissioners. —  Under  a  rule  pro- 
viding that  should  any  commissioner  ap- 
pointed to  take  testimony  fail  to  attend  for 
that  puriDOse  after  notification  the  other  com- 
missioners may  proceed  to  execute  the  same, 
the  return  to  a  commission  issued  to  sev- 
eral persons  must  show  that  all  were  present, 
or  were  notified  of  the  time  and  place  of 
executing  it.  Mair  v.  January,  4  Minn. 
239. 

What  may  be  considered. —  The  commis- 
sion, interrogatories,  caption  of  the  answers, 
and  certificate  may  be  looked  at  together  to 
ascertain  if  the  commissioner  performed  his 
duty,  and  a  defect  in  one  part  of  the  return 
may  be  supplied  by  another  part.  King  v. 
King,  28  Ala.  315. 

56.  The  commissioner  need  not  note  a  re- 
quest of  counsel  to  be  present  and  a  refusal 
of  the  request.  Harper  v.  Young,  17  Phila. 
(Pa.)  109. 

57.  Interrogatories  not  signed  by  counsel 
or  filed  in  the  clerk's  office  or  served  on  the 
opposite  party,  returned  with  a  deposition 
taken  de  bene  esse  on  commission,  will  be 
treated  as  mere  memoranda  made  by  or  for 
the  commissioner,  and  may  be  disregarded. 
Dill  V.  Camp,  22  Ala.  249. 

Extra-official  statement. —  The  certificate 
of  the  magistrate  that  a  party  made  no  ob- 
jection is  extra-official.  Hall  v.  Houghton, 
37  Me.  411. 

58.  Form  of  deposition  see  Dwyer  i\  Dun- 
bar, 5  Wall.  (U.  S.)  318,  18  L.  ed.  489. 

Form  of  deposition  in  perpetuam  see  Couch 
V.  Sutton,  1  Grant  (Pa.)  114. 

Form  of  return  see  Street  r.  Andrews,  115 
N.  C.  417,  20  S.  E.  450;  Moore  v.  Willard, 
.30  S.  C.  615,  9  S.  E.  273. 

Form  of  separate  examination  of  married 
woman  to  prove  deed  see  A'.t  p.  Bryant,  1 
VcH.  &  B.  506,  12  Rev.  Rep.  213,  35  Eng.  Re- 
print 197. 


DEPOSITIONS 


[13  Cye.]  945 


as  to  form  and  should  comply  witli  the  requirements  of  rules  and  statutes  in  rela- 
tion thereto. 

2.  Indorsement  of  Return  on  Commission.*"  A  statutory  requirement  that  the 
commissioner  shall  indorse  his  return  on  the  commission  is  substantially  complied 
with  by  an  indorsement  on  any  part  of  the  commission,''^  or  where  it  is  securely 
attached  thereto  on  the  deposition,®  the  interrogatories,''^  or  on  a  separate  paper 
attached  with  the  depositions  to  the  commission.^ 

C.  Caption  —  Certificate  —  l.  In  General."^  Unless  a  caption  is  dispensed 
with  by  statute"*'  or  a  certilicate  is  waived  or  its  necessity  obviated  by  the  act  of 
the  parties,*'  there  should  be  a  caption  to  the  deposition,*^  which  should  also  be 


59.  Creamer  v.  Jackson,  4  Abb.  Pr.  (N.  Y. ) 
413. 

A  deposition  returned  mutilated,  several 
pages  being  missing,  cannot  be  received.  Dan- 
gerfield  v.  Thruston,  8  Mart.  N.  S.  (La.)  232. 

Answers  in  foreign  language. —  Where  in- 
terrogatories annexed  to  a  commission  to  be 
executed  abroad  are  in  English,  a  return  of 
the  answers  in  the  language  of  the  foreign 
country,  annexed  to  a  translation  of  the  ques- 
tions into  such  language,  is  not  objectionable. 
Kuhtman  v.  Brown,  4  Rich.  (S.  C.)  479. 

Contingencies  entitling  deposition  to  be 
used. —  The  deposition  need  not  recite  the 
contingencies  on  which  it  is  to  be  used.  John- 
son V.  Fowler,  4  Bibb  (Ky.)  521. 

Date — Presumption. — Depositions,  although 
dated  a  day  after  the  date  of  the  execution 
of  a  warrant  of  resurvey  in  an  ejectment  suit, 
will,  if  returned  with  the  plats,  be  considered 
prima  facie  as  having  been  taken  on  the  sur- 
vey. Steuart  v.  Mason,  3  Harr.  &  J.  (Md. ) 
507. 

Reference  to  order  for  taking. —  An  objec- 
tion that  a  deposition  is  not  expressed  to  be 
taken  under  a  rule  of  court  is  not  tenable 
when  it  is  attached  to  a  certified  copy  of  the 
rule  of  court  under  which  it  was  taken.  Vin- 
cent V.  Huff,  8  Serg.  &  R.  (Pa.)  381. 

Setting  out  questions. —  Although  properly 
the  deposition  should  set  out  the  questions, 
an  omission  in  that  respect  is  immaterial. 
Read  v.  Patterson,  11  Lea  (Tenn.)  430. 

That  the  answers  are  on  a  separate  sheet 
attached  to  interrogatories,  but  not  at  the 
end  of  each  one  is  immaterial,  if  the  whole 
is  above  the  signature  of  the  commissioner. 
Street  v.  Andrews,  115  N.  C.  417,  20  S.  E.  450. 

60.  Form  of  address  or  direction  on  return 
see  Glover  v.  Millings,  2  Stew.  &  P.  (Ala.) 
28;  Homer  v.  Martin,  6  Cow.  (N.  Y.)  156. 

Form  of  indorsement  on  return  see  Homer 
V.  Martin,  6  Cow.  (N.  Y.)  156. 

61.  A  rule  requiring  the  commissioner  to 
indorse  on  the  commission  the  time  and  place 
of  executing  it  is  not  complied  with  by  a 
certificate  as  to  those  facts  annexed  to  the 
deposition.  Beatty  v.  Ambs,  11  Minn.  331, 
which  fails  to  notice  Tyson  v.  Kane,  3  Minn. 
287,  whicli  is  directly  to  the  contrary. 

On  second  leaf. —  The  return  is  properly  in- 
dorsed on  the  commission,  where  it  appears 
on  the  second  leaf  of  the  same  sheet  of  that 
paper.    Tyson  v.  Kane,  3  Minn.  287. 

The  indorsement  should  be  on  the  back  of 
the  commission  and  not  on  the  envelope  in- 
closing it.    Philips  V.  Philips,  4  Jur.  599. 


62.  In  Hall  r.  Barton,  25  Barb.  (N.  Y.) 
274,  it  was  held  sufficient  to  write  the  return 
on  the  deposition  which  was  securely  fastened 
to  the  commission,  in  such  a  manner  that  the 
return  could  not  be  separated  from  the  evi- 
dence. 

63.  McCleary  v.  Edwards,  27  Barb.  (N.  Y.) 
239. 

64.  Cook  V.  Bell,  18  Mich.  387 ;  Pendell  v. 
Coon,  20  N.  Y.  134.  But  see  contra,  Fleming 
V.  Hollenback,  7  Barb.  (N.  Y.)  271,  holding 
that  the  statute  was  not  complied  with  by 
a  return  made  on  a  separate  paper  annexed 
to  the  commission.  However  the  later  New 
York  cases  declined  to  follow  this  holding. 

65.  Forms  of  caption  to  deposition  see 
Eaton  V.  Peck,  26  Mich.  57 ;  Currier  v.  Boston, 
etc.,  R.  Co.,  31  N.  H.  209 ;  Street  V.  Andrews, 
115  N.  C.  417,  20  S.  E.  450;  Nye  V.  Spalding, 
11  Vt.  501. 

Forms  of  certificate  to  return  see  the  fol- 
lowing cases : 

Alabama. —  Roberts  v.  Fleming,  31  Ala.  683.^ 
California. —  People  v.  Riley,  75  Cal.  98,  16 
Pac.  544. 

Connecticut. —  Lyon  v.  Ely,  24  Conn.  507. 

Kansas. —  Knapp  v.  American  Hand-Sewed 
Shoe  Co.,  63  Kan.  698,  66  Pac.  996. 

Massachusetts. —  Amherst  Bank  r.  Root,  2 
Mete.  522;  Reed  v.  Boardman,  20  Pick.  441. 

Michigan. —  Eaton  v.  Peck,  26  Mich.  57. 

Minnesota. —  Tyson  v.  Kane,  3  Minn.  287. 

Missouri.— Mo.  Rev.  St.  1889,  p.  2260. 

Neto  Hampshire. — ■  Currier  v.  Boston,  etc., 
R.  Co.,  31  N.  H.  209. 

South  Carolina.—  Stoddart  v.  Hill,  38  S.  C. 
385,  17  S.  E.  138;  Moore  v.  Willard,  30  S.  C. 
615,  9  S.  E.  273. 

Te^as.— Neill  v.  Cody,  26  Tex.  286. 

Vermont. —  Nye  v.  Spalding,  11  Vt.  501. 

United  States. —  Dick  v.  Runnels,  5  How. 
7,  12  L.  ed.  26;  Bell  v.  Morrison,  1  Pet.  351, 
7  L.  ed.  174. 

66.  In  Georgia  no  caption  or  preamble  to 
the  answers  is  necessary.  Flournoy  v.  Jeflfer- 
sonville  First  Nat.  Bank,  79  Ga.  810,  2  S.  E. 
547. 

67.  Lockhart  v.  Maekie,  2  Nev.  294. 
Failure  to  properly  object. —  The  omission. 

of  a  certificate  is  waived  by  the  failure  to  in- 
terpose a  proper  objection  at  the  trial.  Darby 
V.  Heagerty,  2  Ida.  (Hash.)  282,  13  Pac.  85. 

68.  Statutory  requirements  as  to  the  cap- 
tion need  not  be  precisely  followed.  Bates  v. 
Maeck,  31  Vt.  456.  But  see  contra,  Sanders 
V.  Howe,  1  D.  Chipm.  (Vt.)  363. 

Incorporation  with  certificate. —  The  cap- 
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aiitlienticatod  by  the  certificate  of  tlic  ofiiccr  ]>efore  whom  it  was  taken,*'''  con- 
foniiin<^  to  all  statutory  requirements  and  rules  of  court  substantially  at  least.'''' 

2.  Several  Depositions.  A  separate  certificate  need  not  be  annexed  to  each 
deposition  ;  but  a  sinjjjle  certificate  will  suffice  for  several.'" 

3.  Time  of  Making.  The  caption  or  the  certificate  may  be  drawn  up  or  exe- 
cuted a  reasonable  time  after  tlie  examination." 

4.  Conclusiveness.   The  certificate  and  the  caption  thereto  are  priraa  faoie  evi- 


tion  may  be  incorporated  with  the  certificate. 
Hauxhurst  v.  Hovey,  26  Vt.  .544. 

Erroneous  designation  of  court. —  Where 
there  is  no  dosbt  as  to  the  commissioner's 
authority,  an  erroneous  statement  as  to  the 
court  out  of  which  the  commission  issued  may 
be  disregarded,  where  other  recitals  in  the 
caption,  and  the  commission  correctly  desig- 
nate the  court.  Henderson  v.  Cargill,  31  Miss. 
367. 

Proof  of  form  of  caption  in  sister  state.— 
In  Vermont  the  form  of  a  caption  required 
by  the  laws  of  another  state  may  be  shown 
by  parol.    Danforth  v.  Reynolds,  1  Vt.  2.59. 

69.  People  v.  Mitchell,  64  Cal.  85,  27  Pac. 
862 ;  Harvey  v.  Osborn,  55  Ind.  535 ;  Davis 
1-.  State,  9  Tex.  App.  363. 

The  omission  of  a  certificate  may  be  cured 
by  a  reference  to  the  report  of  the  master 
who  took  the  deposition.  Smith  v.  Profitt,  82 
Va.  832,  1  S.  E.  67. 

70.  California. —  People  t.  Morine,  54  Cal. 
575;  Dye  v.  Bailey,  2  Cal.  383. 

Illinois. —  Greene  County  v.  Bledsoe,  12  111. 
267. 

Louisiana. —  Connolley's  Succession,  6  La. 
Ann.  479. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Larkin,  64 
Tex.  454. 

Vermont. —  McCrillis  v.  McCrillis,  38  Vt. 
135;  Hard  r.  Brown,  18  Vt.  87. 

United  States. — Bussard  v.  Catalino,  4  Fed. 
Cas.  No.  2,228,  2  Cranch  C.  C.  421;  Thorpe 
V.  Simmons,  23  Fed.  Cas.  No.  14,007,  2  Cranch 
C.  C.  195. 

See  16  Cent.  Dig.  tit.  "  Depo.sitions,"  §  166. 

In  Texas  the  authentication  of  the  testi- 
mony on  the  examination  into  a  criminal 
charge  requires  no  special  form  of  certificate. 
Kerry  v.  State,  17  Tex.  App.  178,  50  Am.  Rep. 
122;  Gregg  r.  State,  (App.  1889)  12  S.  W. 
732;  Clark  v.  State,  28  Tex.  App.  189,  12 
S.  W.  729,  19  Am.  St.  Rep.  817. 

Under  federal  judiciary  act. —  A  magistrate 
who  takes  a  deposition  under  the  federal  ju- 
diciary act  must  certify  all  the  facts  neces- 
sary to  permit  the  introduction  of  the  depo- 
sition as  evidence.  Jones  v.  Knowles,  13  Fed. 
Cas.  No.  7,474,  1  Cranch  C.  C.  523.  It  should 
plainly  appear  from  the  certificate  that  the 
requirements  of  the  statute  have  been  com- 
plied with,  and  piesmnptions  will  not  be  in- 
dulged to  supply  defects  in  t1ie  taking.  Bell 
V.  Morrison,  1  Pot.  (II.  S.)  351,  7  L.  ed.  174. 

Appointment  of  clerk.  -A  certificate  by  the 
coniinissioncrs  tliat  tliey  administered  the 
oiith  to  ji  |)('rsoii  iKuncd  ''  the  clerk  w(^  are 
going  to  eni[)I()y  "  Huflicicntly  shows  that  tliey 
a,])poii)t('<l  a  ch'ik  and  .sworc^  liim.  KeciU!  r. 
Meade,  3  Pet.  (II.  S.)   1,  7  L.  ed.  581  [re- 
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versing  16  Fed.  Cas.  No.  9,373,  3  Cranch  C.  C. 
51]. 

Deposition  on  commission. —  The  require- 
ments of  the  statute  need  not  be  precisely 
followed  where  the  deposition  is  taken  under 
a  commission.    Bates  v.  Maeck,  31  Vt.  456. 

Opinion  of  commissioner. —  A  certificate 
otherwise  good  is  not  affected  by  appending 
thereto  the  commissioner's  opinion  as  to  the 
sufficiency  of  the  proof.  Lee  v.  Burke,  10  La. 
534. 

Place  of  certificate. — The  certificate  is  suf- 
ficient if  it  appears  at  the  end  of  all  the  in- 
terrogatories and  answers.  Westeott  v.  All- 
ston,  1  Del.  Ch.  74. 

Revenue  stamps. —  The  absence  of  revenue 
stamps  from  the  certificate  of  a  notary  will 
not  invalidate  the  deposition.  Magic  Packing 
Co.  V.  Stone-Ordean-Wells  Co.,  158  Ind.  538, 
64  N.  E.  11. 

Stipulation. — If  a  deposition  is  taken  in  ac- 
cordance with  a  stipulation,  the  failure  to 
certify  as  required  by  statute  is  immaterial. 
Knight  V.  Emmons,  4  Mich.  554. 

The  making  of  two  certificates  will  not  in- 
validate the  deposition  if  the  requisites  of 
the  statute  are  complied  with.  Currier  v. 
Boston,  etc.,  R.  Co.,  31  N.  H.  209. 

The  return  may  be  made  part  of  the  cer- 
tificate by  reference  thereto.  Dean  v.  Mil- 
lard, 1  R.  I.  283. 

What  law  governs. —  Depositions  taken  in 
other  states  must  be  certified  according  to 
their  laws;  but  in  the  absence  of  proof  of 
what  these  laws  are  the  certificate  will  be 
judged  of  by  the  laws  of  the  state  where 
they  are  to  be  used.  Coopwood  v.  Foster,  12 
Sm.  &  M.  (Miss.)  718. 

71.  Alahama. —  Gulf  City  Ins.  Co.  v.  Ste- 
phens, 51  Ala.  121. 

California. —  Prakis  r.  Pacific  Gold,  etc., 
Min.  Co.,  35  Cal.  30. 

Minnesota. —  Day  v.  Raguet,  14  Minn.  273. 

Missouri. —  Lord  v.  Siegel,  5  Mo.  App.  582. 

Pennsylvania. —  Morss  r.  Palmer,  15  Pa.  St. 
51. 

Vermont. — Pingry  v.  Washburn,  1  Aik.  264, 
15  Am.  Dec.  676. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  166. 

There  may  be  one  caption  to  a  deposition 
of  several  witnesses.  Howe  r.  Pierson,  12 
Gray  (Mass.)  26. 

72.  Lee  v.  Burke,  10  La.  534;  Sayre  v. 
Sayre,  14  N.  J.  L.  487. 

The  omission  to  date  the  certificate  may  be 
disregarded  (Dill  r.  Camp,  22  Ala.  249),  where 
it  is  shown  bv  another  certificate  appended 
(Klgin  r.  HilK  27  Cal.  372),  or  by  the  time 
that  the  witness  subscribed  and  swore  to  the 
deposition  (Tyson  v.  Kane,  3  Minn.  287). 
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dence  of  the  facts  therein  stated,'^  and  have  been  held  conclusive  as  to  the  cause 
of  taking  the  deposition,''*  or  as  to  the  facts  required  by  law  to  be  stated.''^  On  the 
other  hand  it  has  been  held  that  they  are  not  conclusive,  but  may  be  impeached 
or  controverted,'''^  especially  where  the  officer  certifies  to  facts  not  required  to  be 
stated.''"  But  a  statement  as  to  who  reduced  the  testimony  to  writing  cannot  be 
controverted  by  a  person  unacquainted  with  the  handwriting  of  the  otficer  or  the 
witness  nor  can  the  genuineness  of  the  certificate  be  determined  by  a  compari- 
son of  handwriting.''^ 

5.  Who  May  Certify.  The  return  to  a  commission  authorizing  a  specified 
number  of  the  commissioners  to  act  must  be  certified  by  that  number  at  least.^" 
But  the  certificate  cannot  be  made  by  a  justice  who  has  gone  out  of  office  since 
taking  the  deposition  although  it  may  be  by  a  justice  having  no  authority  to  take 
depositions,  where  the  testimony  is  taken  by  stipulation.^^  A  deputy  clerk  having 
authority  may  certify  in  his  own  name,^^  and  it  is  immaterial  that  the  body  of  the 
certificate  was  written  by  the  party  procuring  the  testimony.^* 

6.  Identification  of  Cause — a.  In  General.  The  cause  in  which  the  deposi- 
tion was  taken  should  be  identified,  by  correctly  settting  forth  the  court  in  which 
it  is  pending,  and  the  names  of  the  parties.^^ 


73.  Alabama. —  Ulmer  v.  Austill,  9  Port. 
157. 

Louisiana. —  Bowman  v.  Flowers,  2  Mart. 
N.  S.  267. 

Massachusetts. —  Littlehall  v.  Dix,  11  Cush. 
364;  Savage  v.  Birekhead,  20  Pick.  167. 

'New  Hampshire. —  Wyman  v.  Perkins,  39 
N.  H.  218. 

New  Jersey. —  Ludlam  r.  Broderick,  15 
N.  J.  L.  269. 

United  States. —  Fowler  v.  Merrill,  11  How. 
375,  13  L.  ed.  736  [affirming  17  Fed.  Cas.  No. 
9,469,  Hempst.  563]  ;  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Elliot  v.  Hayman,  8  Fed. 
Cas.  No.  4,388,  2  Cranch  C.  C.  678 ;  Smith  v. 
Williams,  22  Fed.  Cas.  No.  13,127. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  168. 

Use  of  deposition  in  other  suit. —  The  cer- 
tificate is  insufficient  to  render  the  statements 
of  the  witness  made  in  the  deposition  admis- 
sible in  another  suit.  Ross  v.  Cobb,  9  Yerg. 
(Tenn.)  403. 

74.  West  Boylston  v.  Sterling,  17  Pick. 
(Mass.)  126;  Wheaton  v.  Love,  29  Fed.  Cas. 
No.  17,485,  1  Cranch  C.  C.  451. 

75.  Medcalf  c.  Seccomb,  36  Me.  71. 

76.  Wilson  v.  Campbell,  33  Ala.  249,  70 
Am.  Dee.  580;  Wyman  v.  Perkins,  39  N.  H. 
218;  Pingrey  Washburn,  1  Aik.  (Vt.)  264, 
25  Am.  Dec.  676. 

Authority  of  officer. —  The  superior  court 
has  power  to  make  a  rule  that  when  a  depo- 
sition is  taken  and  certified  by  any  person 
purporting  to  be  an  officer  authorized  by  the 
commission  to  take  the  deposition,  "  if  it 
shall  be  objected  that  the  person  so  taking 
and  certifying  the  same  was  not  such  officer, 
the  burden  of  proof  shall  be  on  the  party  so 
objecting."  McKinney  v.  Wilson,  133  Mass. 
131. 

Distance  of  witness'  residence. —  A  certifl- 
■cate  of  the  distance  which  the  witness  lived 
from  the  place  of  trial  is  not  conclusive.  Car- 
ter V.  Beals,  44  N.  H.  408. 

Testimony  on  information  and  belief  is  in- 
sufficient to  overcome  a  certificate  of  the  of- 
ficer that  he  was  not  an  attorney  of  either 
[60] 


party  or  otherwise  interested  in  the  case. 
Wagstaff  V.  Challiss,  31  Kan.  212,  1  Pae.  631. 

77.  Consent  of  parties. —  As  that  the  depo- 
sition was  taken  by  consent  of  the  parties. 
Clarke  v.  Goode,  6  J.  J.  Marsh.  (Ky.)  637; 
Johnson  r.  Rankin,  3  Bibb  (Ky.)  86;  Gil- 
lespie V.  Gillespie,  2  Bibb  (Ky.)  89. 

78.  Daniel  v.  Toney,  2  Mete.  (Ky.)  523. 

Inspection  by  court. —  The  court  may  in- 
spect the  depositions  and  certificate  to  ascer- 
tain if  they  were  written  by  the  commis- 
sioner.  Bailly  v.  Brooks,  11  Heisk.  (Tenn.)  1. 

79.  Darnell  v.  Bullock,  7  Heisk.  (Tenn.) 
305;  Elliot  v.  Haj-man,  8  Fed.  Cas.  No.  4,388, 
2  CrancK  C.  C.  678: 

80.  Marshall  v.  Frisbie,  1  Munf.  (Va.) 
247. 

81.  Gaillard  v.  Anceline,  10  Mart.  (La.) 
479,  13  Am.  Dec.  338. 

82.  Knight  v.  Emmons,  4  Mich.  554. 

83.  Allen  v.  Hoxey,  37  Tex.  320. 

84.  Partch  v.  Spooner,  57  Vt.  583. 

85.  Slaughter  v.  Rivenbark,  35  Tex.  68; 
Southern  Pac.  R.  Co.  v.  Royal,  (Civ.  App. 
1893)  23  S.  W.  316;  Plimpton  i'.  Somerset, 
42  Vt.  35;  Haskins  i\  Smith,  17  Vt.  263; 
Swift  V.  Cobb,  10  Vt.  282;  Donahue  v. 
Roberts,  19  Fed.  863 ;  Buckingham  v.  Burgess, 
4  Fed.  Cas.  No.  2,068,  3  McLean  368 ;  Centre 
V.  Keene,  5  Fed.  Cas.  No.  2,553,  2  Cranch 
C.  C.  198;  Murray  v.  Marsh,  17  Fed.  Cas.  No. 
9,965,  Brunn.  Col.  Cas.  22,  3  N.  C.  290;  Pey- 
ton V.  Veitch,  19  Fed.  Cas.  No.  11,057,  2 
Cranch  C.  C.  123 ;  Smith  v.  Coleman,  22  Fed. 
Cas.  No.  13.029,  2  Cranch  C.  C.  237 ;  Waskern 
t?.  Diamond,  29  Fed.  Cas.  No.  17,248,  Hempst. 
701;  Doe  v.  McLaughlin,  10  N.  Brunsw. 
54. 

The  depositions  should  be  properly  entitled. 

Pritehard  v.  Foulkes,  4  Jur.  1006,  10  L.  J. 
Ch.  17,  5  Myl.  &  C.  301,  41  Eng.  Reprint 
385  [affirming  2  Beav.  133]  ;  Campbell  v. 
Dickens,  9  L.  J.  Exch.  Eq.  33,  3  Y.  &  C.  Exch. 
72i0;  O'Hara  v.  Creagh,  2  Ir.  Eq.  419. 

Where  the  venue  of  an  action  is  changed 
intermediate  the  issiie  of  a  commission  and 
its  execution,  the  papers  should  be  entitled 
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b.  Sufficiency.  The  cause  in  sufficiei)t]y  ideritilied  by  indicating  the  court  in 
which  it  is  pending  and  naming  the  parties  litigant  in  the  captiorj  or  f^ertificate, 
or  by  otlierwise  tlierein  suitably  referring  to  it;*'  but  omissions  in  this  particular 
or  imperfect  or  eri'oneous  statements  therein  may  be  disregarded  if  the  cauwi  is 
sufficiently  identified  elsewliere  in  the  return.*'''  The  parties  may  be  designated 
by  the  initial  letters  of  their  given  names,***  or  a  middle  name  or  initial  thereof 
may  be  omitted.*^  So  misnomer  of  the  parties  will  not  invalidate  the  deposition, 
where  the  mistake  is  apparent  or  is  corrected  l>y  other  parts  of  the  return  or  is 
not  misleading,'-'"  and  if  there  is  no  uncertainty  as  to  the  cause  in  which  the  depo- 
sition was  taken  its  imperfect  or  incorrect  designation  is  immaterial.'*' 

7.  Nature  or  Character  of  Action,  Although  sometimes  required,'*^  it  is  not 
generally  necessary  to  state  the  nature  or  character  of  the  action."'^ 

8.  Time  and  Place  of  Using.  There  must  be  a  substantial  compliance  with  a 
requirement  that  the  caption  shall  designate  the  tribunal  where  the  cause  is  to  be 


in  the  court  out  of  which  the  commission  is- 
sued. Helm  V:  Shackleford,  5  J.  J.  Marsh. 
(Ky.)  390. 

86.  Knight  v.  Nichols,  34  Me.  208 ;  Hender- 
son v.  Cargill,  31  Miss.  367. 

Actions  similarly  entitled. —  A  certificate 
that  the  witness  was  sworn  in  a  pending 
action,  naming  the  parties  thereto,  is  suf- 
ficient to  permit  it  to  be  read  in  an  action 
bearing  that  title,  although  another  action 
similarly  entitled  is  pending  in  the  same 
court.  Hall  v.  Silloway,  3  Allen  (Mass.) 
.358. 

All  the  parties  need  not  be  named  (Egbert 
V.  Citizens'  Ins.  Co.,  7  Fed.  47,  2  McCrary 
386,  where  the  caption  named  the  first  plain- 
tiff and  defendant,  adding  to  their  names  the 
word  and  abbreviation  et  al. )  ;  but  the  depo- 
sition may  be  read  against  those  named 
(Jones  r.  Pitcher,  3  Stew.  &  P.  (Ala.)  135, 
24  Am.  Dec.  716).  Merely  naming  one  plain- 
tiff and  one  defendant  and  adding  to  each 
the  words  "  and  others "  is  sufficient.  Lin- 
coln V.  Wright,  4  Beav.  166,  10  L.  J.  Ch. 
331. 

Dismissal  as  to  parties. —  The  name  of  a 
party  who  has  been  dismissed  from  the  suit 
may  be  omitted  in  the  title  to  depositions 
taken  after  the  dismissal.  Prince  Albert  v. 
Strange,  2  De  G.  &  Sm.  662. 

Reference  to  commission. —  A  recital  that 
the  deposition  was  taken  "  in  compliance 
with  the  annexed  commission  "  is  insufficient. 
Slaughter  v.  Eivenbark,  35  Tex.  68 ;  Southern 
Pae.  R.  Co.  v.  Royal,  (Tex.  Civ.  App.  1893) 
23  S.  W.  316. 

Revived  action. — •  A  title  applicable  to  the 
suit  as  originally  brought  or  as  revived  is 
sufficient.  Jones  );.  Smith,  6  Jur.  1078,  12 
L.  J.  Ch.  432,  2  Y.  &  Coll.  42,  21  Eng.  Ch.  42. 
See  Brydgos  f.  Branfil,  11  L.  J.  Ch.  12,  12 
Sim.  334,  36  Eng.  Ch.  283. 

87.  (Jcorrjia. —  J.iOuisville,  etc.,  R.  Co.  V. 
Chaffin,  84' Ga.  519,  11  S.  E.  891;  Mathis  v. 
Colbert,  24  Ga.  384;  Johnson  v.  Clarke,  22 
Ga.  541. 

Tennessee. —  Dixon      Steele,  5  Hay w.  28. 

Texas. —  Cook  v.  Carroll  Land,  etc.,  Co., 
(Civ.  App.  1897)  39  S.  W.  1006. 

Wisconsin. —  Bowman  v.  Van  Kuren,  29 
Wis.  200,  9  Am.  Rep.  .554. 

United  I^UUes. — Merrill  V.  Dawson,  17  Fed. 
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Cas.  Xo.  9,469,  Hempst.  563  [affirmed -in  11 
How.  37.5,  13  L.  ed.  736]. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  170. 

Attaching  deposition  to  rule  for  taking. — 

Attaching  a  deposition  to  a  certified  copy  of 
a  rule  of  court  under  which  it  was  tak';;/ 
sufficiently  identifies  the  cause  in  which  it 
was  taken.  Vincent  v.  Huff,  8  Serg.  &  R. 
(Pa.)  381. 

A  variance  between  the  title  of  the  deposi- 
tion and  that  of  the  cause  may  be  disregardf  d 
where  the  cause  in  which  the  depositions  were 
taken  is  clearly  identified.  Harford  v.  R«es, 
9  Hare  (App.)  Ixviii,  Ixx,  41  Eng.  Ch.  Ixviii, 
Ixx. 

88.  Grimes  i:  Martin,  10  Iowa  347 ;  Adams 
i:  Flanagan,  36  Vt.  400  ;  Walbridge  v.  Kibbee, 
20  Vt.  543. 

89.  Allen  v.  Taylor,  26  Vt.  599 ;  Hopkinson 
V.  Watson,  17  Vt.  91. 

90.  Texas. —  Anderson  v.  .Jackson,  ( Sup. 
1889)  13  S.  W.  30. 

Vermont. —  Mann  v.  Birchard,  40  Vt.  326, 
94  Am.  Dec.  398;  Hayward  Rubber  Co.  r. 
Duncklee,  30  Vt.  29. 

Virginia. —  Bartley  v.  McKinney,  28  Graft. 
750. 

West  Virginia. —  Hunter  v.  Robinson,  5 
W.  Va.  272. 

United  States. —  Van  Ness  v.  Heineke,  28 
Fed.  Cas.  No.  16,866,  2  Craneh  C.  C.  259; 
Voce  V.  Lawrence,  28  Fed.  Cas.  No.  16,979, 
4  McLean  203. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  171. 

Where  the  party  objecting  appeared  and 
cross-examined,  the  deposition  will  not  be 
suppressed,  although  entitled  with  the  names 
of  the  parties  reversed.  Rockford,  etc.,  R. 
Co.  V.  Coppinger,  66  111.  510. 

91.  Buckingham  r.  Burgess,  4  Fed.  Cas. 
No.  2,088,  3  McLean  308;  Van  Ness  V. 
Heineke.  29  Fed.  Cas.  No.  Ii6,866,  2  Cranch 
C.  C.  259. 

92.  Unlawful  detainer. — The  description  of 
a  proceeding  for  an  unlawful  detainer  as  a 
proceeding  for  forcible  entry  and  detainer 
will  not  vitiate  the  deposition.  Gales  v. 
Miller,  8  Graft,  (Va.)  6. 

93.  Cotten  i;.  Rutledge.  33  Ala.  110;  Scott 
V.  Perkins.  28  Me.  22.  48  Am.  Dec.  470; 
Dupy  r.  Wickwiro,  1  D.  Chipm.  (Vt.)  237, 
1  Ain.  Dec.  729. 
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tried,  or  to  which  the  deposition  is  returnable/^  or  the  time  and  place  of  the  trial 
or  session  of  the  coiirt.''^ 

9.  Cause  or  Reason  For  Taking.  If  so  required  by  statute  or  otherwise  the 
reason  or  cause  of  taking  the  testimony  must  be  certified.'"'    If  not  so  required  a 


94.  Plimpton  v.  Somerset,  42  Vt.  35;  Pike 
V.  Blake,  8  Vt.  400;  Sanders  v.  Howe,  1 
D.  Chipm.  (Vt.)  363. 

Clerical  error. —  Although  there  is  a  clerical 
error  in  the  name  of  the  court  to  which  a 
deposition  is  returnable,  it  may  in  the  dis- 
cretion of  the  court  be  admitted.  State  v. 
Kimball,  50  Me.  409. 

Location  of  court. —  A  caption  naming  the 
city  and  county  in  which  the  court  in  which 
the  deposition  is  to  be  used  is  situated,  but 
naming  no  state,  is  sufficient  if  it  describes 
plaintiff  as  a  resident  of  the  same  city  and 
county  and  names  the  state.  Spaulding  v. 
Robbi'ns,  42  Vt.  90. 

Presumption. —  Where  a  deposition  taken 
within  any  coimty  in  the  state  is  by  its  cap- 
tion returnable  before  the  court  at  a  time  and 
place  appointed  by  law  within  such  county, 
it  will  not  be  presumed  that  such  deposition 
is  or  may  be  returnable  before  the  court  in 
any  other  county  and  state.  Kidder  v.  Blais- 
dell,  45  Me.  461. 

95.  Plimpton  v.  Somerset,  42  Vt.  35;  Pike 
V.  Blake,  8  Vt.  400.  See  McCrillis  v.  Me- 
Crillis,  38  Vt.  135. 

Adjourned  term. —  A  statement  that  the 
deposition  is  to  be  used  at  a  court  to  be 
held  on  a  day  specified  which  is  the  first 
day  of  an  adjourned  term  is  sufficient.  Mar- 
tin V.  Farnham,  2'5  N.  H.  195. 

Deposition  taken  pending  trial. —  Such  a 
statement  is  unnecessary  where  the  deposi- 
tion is  taken  pending  the  trial  in  pursiiance 
of  a  stipulation.    Bates  v.  Maeck,  31  Vt.  456. 

Court  "next  to  be  holden,"  etc. —  A  state- 
ment that  the  deposition  is  to  be  used  at  a 
court  "  next  to  be  holden,"  etc.,  sufficiently 
designates  the  time  and  place  of  trial. 
Churchill  v.  Briggs,  24  Vt.  498;  Clark  v. 
Brown,  15  Vt.  658. 

Term  of  court  intervening. —  It  is  no  objec- 
tion to  a  deposition  that  a  term  of  the  court 
intervenes  between  the  time  of  taking  and 
the  term  of  court  at  which  it  is  stated  in  the 
caption  it  is  taken  to  be  used.  Gallup  r. 
Spencer,  19  Vt.  327,  where  the  caption  of  a 
deposition  stated  that  it  was  taken  to  be  used 
at  the  term  "  next  to  be  holden  on  the  first 
Tuesday  of  May  next,"  and  the  last  word 
"  next  "  was  rejected  as  surplusage  and  the 
deposition  received. 

Where  the  disposition  is  to  be  used  in  the 
county  court  it  is  sufficient  to  designate  the 
county  in  which  it  is  to  be  used  and  the  time 
of  holding  the  session.  Chandler  v.  Spear, 
22  Vt.  388. 

96.  CaUfornia.— People  v.  Mitchell,  64  Cal. 
85,  27  Pae.  862. 

Connecticut. —  Reading  v.  Weston,  7  Conn. 
143,  18  Am.  Dec.  89. 

M  assachusetts.- —  Littlehale  v.  Dix,  1 1 
Cush.  364. 

New  Jersey. —  Chase  i>.  Garretson,   ( Sup. 


1891)  22  Atl.  787  [affirmed  in  54  N.  J.  L. 
42,  23  Atl.  353]. 

South  Carolina. —  Bui  winkle  v.  Cramer,  30 
S.  C.  153,  8  S.  E.  689;  Featherston  v.  Dag- 
nell,  29  S.  C.  45,  6  S.  E.  897. 

United  States. —  Woodward  r.  Hall,  30 
Fed.  Cas.  No.  18,005,  2  Craneh  C.  C.  235. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  173. 

Conclusiveness  of  the  certificate  as  to  the 
cause  of  taking  see  supra,  XVIII,  C,  4. 

Sufficiency. —  Statements  in  the  caption 
that  the  witness  resides  beyond  the  jurisdic- 
tion of  the  court  (McCrillis  r.  McCrillis,  38 
Vt.  133),  that  he  appears  to  reside  more  than 
one  hundred  miles  from  the  place  of  taking 
(Banks  v.  Miller,  2  Fed.  Cas.  No.  963,  1 
Cranch  C.  C.  543 ) ,  that  he  resides  at  a  place 
which  is  known  in  fact  to  be  more  than  that 
distance  (Egbert  v.  Citizens'  Ins.  Co.,  7  Fed. 
47,  2  McCrary  386),  or  a  statement  of  the 
residence  in  the  body  of  the  deposition,  al- 
though omitted  in  the  certificate  (Houghton 
V.  Slack,  10  Vt.  520)  sufficiently  show  that 
the  cause  of  taking  is  non-residence  within  the 
jurisdiction,  or  a  residence  which  authorizes 
the  deposition  to  be  taken. 

Time  of  existence  of  cause. —  A  certificate 
of  the  residence  of  the  witness  at  a  pre- 
scribed distance  from  the  place  of  caption 
means  at  the  time  of  caption.  Mattocks  v. 
Bellamy,  8  Vt.  463.  The  cause  of  caption  is 
sufficiently  set  forth,  if  the  magistrate  certi- 
fies that  the  deposition  is  taken  for  the  pur- 
pose of  being  used  at  the  trial,  if  any  of  the 
grovmds  upon  which  it  may  be  admitted, 
pursuant  to  the  provisions  of  statute,  shall 
then  exist.    Dole  r.  Erskine,  37  N.  H.  316. 

Pursuant  to  notice. —  It  is  sufficient  to 
state  that  the  deposition  was  taken  pursuant 
to  an  annexed  notice,  which  states  the 
reasons  for  taking  it.  Henderson  r.  Williams. 
57  S.  C.  1,  36  S.  E,  261 ;  Bulwinkle  v.  Cramer, 
30'  S.  C.  153,  8  S.  E.  689. 

Where  the  deposition  was  taken  without 
objection,  it  is  immaterial  that  the  reason 
assigned  for  taking  it  was  insufficient.  Cook 
V.  Blair,  50  Iowa  128. 

But  it  is  insufficient  to  state  the  presence 
of  the  witness  at  a  place  more  than  the  pre- 
scribed distance  from  the  place  of  trial,  with- 
out further  stating  that  he  lives  there 
(Barron  v.  Pettes,  18  Vt.  385)  or  that  the 
witness  is  in  feeble  health  (Lund  v.  Dawes, 
41  Vt.  370)  or  about  to  leave  the  state  (Rob- 
bins  V.  Lincoln,  12  Wis.  1).  without  adding 
that  he  will  be  unable  to  attend  the  trial. 

The  clerical  omission  of  a  jurisdictional 
word  in  the  statement  cannot  be  supplied  by 
the  court  (Dunkle  r.  Worcester,  8  Fed.  Cas. 
No.  4,162,  5  Biss.  102),  nor  by  intendment 
or  the  bodv  of  the  deposition  (Barron  V. 
Pettes,  18  Vt.  385). 

Oral  proof  at  the  trial  is  insufficient. 
Chase  v.  Garretson,   (N.  J.  Sup.  1891)  22 
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statement  in  tliat  respect  is  unnecessary  and  if  inadc  it  tnay  be  disregarde^J,  or 
treated  as  surplusaf^e.'*''' 

10.  On  Whose  Behalf  Taken.  It  must  appear  in  tiie  caption  tliat  the  deposi- 
tion was  taken  at  tlie  request  of  one  of  the  parties  to  the  suit  i/i  which  it  is  to  be 
used.'-*^ 

11.  Authority  AND  Qualification  OF  Officer  —  a.  In  General.  The  certificate 
must  identify  the  person'"'  by  whom  tlie  <]eposition  was  taken  as  the  commissioner 
or  officer  authorized  or  qualified  to  act  and  show  him  to  be  the  person  intended,' 
and  tliat  he  acted  within  his  jurisdiction.''^ 

b.  Interest  or  Bias.  If  not  required  by  statute  or  rule  the  certificate  need  not 
state  that  the  commissioner  or  officer  is  not  of  kin  or  related  to  the  parties  or 
their  counsel,  or  is  not  of  counsel  or  interested  in  the  cause.'  But  if  such  require- 
ments exist  the  certificate  must  contain  such  a  statement.'' 


At].  787  {affirmed  in  54  N.  J.  L.  42,  2.3  Atl. 
353];  Pingry  v.  Washburn,  1  Aik.  (Vt.)  264, 
15  Am.  Dec.  676. 

97.  Thompson  v.  Stewart,  3  Conn.  171,  8 
Am.  Dec.  1G8.  See  Dole  f.  Erskine,  37  N.  H. 
316,  where  it  is  said  that  the  act  of  Dec.  20, 
1848,  so  far  as  it  relates  to  depositions  do 
bene  esse,  repeals  chapter  188,  section  20,  of 
the  Revised  Statutes,  which  requires  the  cause 
of  caption  to  be  certified. 

98.  Welles  r.  Fish,  3  Pick.  (Mass.)  74; 
Whitney  y.  Sears,  16  Vt.  587.  Contra,  Knight 
r.  Nichols,  34  Me.  208. 

Request  of  "plaintiff." — It  is  sufficient  to 
state  that  the  deposition  was  taken  at  the 
request  of  plaintiff,  if  his  name  appears  in 
the  caption  of  the  action.  Harrison  t". 
Nichols,  31  Vt.  709. 

Request  of  firm. —  Where  plaintiffs  sue  in 
their  firm-name  it  is  proper  to  state  that  the 
deposition  was  taken  at  the  request  of  the 
firm,  so  styling  it.  Carr  r.  Manahan,  44  Vt. 
246. 

It  is  sufScient  if  the  notice  shows  on  whose 
behalf  the  deposition  was  taken,  although 
the  caption  does  not.  Read  r.  Patterson,  11 
Lea  (Tenn.)  430. 

99.  But  the  official  character  of  the  officer 
need  not  be  stated  in  the  caption  or  the  cer- 
tificate (Hayes  v.  Frey,  54  Wis.  503,  11  N.  W. 
695),  if  it  appears  by  his  signature  (Read 
r.  Patterson,  1 1  Lea  ( Tenn. )  430 ) ,  or  a  re- 
cital in  the  certificate  (Moore  v.  Willard,  30 
S.  C.  61.5,  9  S.  E.  273). 

1.  Porter  v.  Beltzhoover^  2  Harr.  (Del.) 
484;  Gartside  Coal  Co.  v.  Maxwell,  20  Fed. 
187. 

Abbreviation  of  the  commissioners'  names 

is  permissible.  Feagin  v.  Beasley,  23  Ga. 
17;  Curtiss  v.  Martin,  20  111.  567;  Byington 
V.  Moore,  62  Iowa  470,  17  N.  W.  644. 

Acting  pursuant  to  commission. —  A  cer- 
tificate of  a  person  that  ho  acted  pursuant 
to  the  commission  whicli  was  issued  to  him 
by  the  designation  of  an  office  held  by  him  is 
evidence  of  liis  identity,  as  the  officer  to  whom 
th(?  commission  was  directed.  Brown 
Liichrs,  79  111.  575. 

Addition  to  his  signature  of  his  official  title 
by  a,  cornmiHsioncr  who  1i;ih  ccrtilied  that  the 
deposition  wiis  tiikcii  piMHiiant  to  the  com- 
mission  will  lie  rcgnrdcd  as  verba,  persona 
merely.  Griffin  (?.  Isbell,  17  Ala.  184;  Ilobart 
V.  JoncH,  5  WaHh.  385,  31  Pac.  879. 

[XVIII,  C,  9] 


Clerk's  certificate  signed  by  deputy. — A  cer- 
tificate reciting  that  the  witness  app(«ired 
before  the  clerk  who  signed  by  his  deputy 
shows  that  the  deposition  was  taken  by  the 
deputy.  Allen  t.  Hoxey,  37  Tex.  320.  A  cer- 
tificate purporting  to  have  been  taken  before 
the  clerk  and  signed  in  the  clerk's  name  hy  a 
deputy  is  to  be  construed  as  the  certificate  of 
the  clerk.    Trout  v.  Williams,  29  Ind.  18. 

Proof  by  magistrate's  clerk. —  ^Vhere  the 
examining  magistrate  is  necessarily  absent  in 
the  discharge  of  his  duties,  proof  by  the  clerk 
of  the  court  to  which  the  deposition  was  re- 
turned that  he  was  present  when  the  depo- 
sition was  taken,  that  it  was  written  down 
by  the  magistrate,  and  that  tlie  deposition 
returned  to  his  office  and  offered  in  evidence 
is  in  the  proper  handwriting  of  the  magis- 
trate, is  sufficient.  State  v.  Valentine,  29 
N.  C.  225. 

2.  Payne  r.  Briggs,  8  Nebr.  75. 

Supplying  omission  by  caption. — The  omis- 
sion of  a  justice  to  designate  in  his  certificate 
the  state  of  his  jurisdiction  may  be  supplied 
by  the  caption.  Atkinson  r.  Starbuck.  6 
Blackf.  (Ind.)  353. 

3.  Moore  v.  Booker,  4  N.  D.  543,  62  N.  W. 
007;  Looper  v.  Bell,  1  Head  (Tenn.)  373; 
Blair  v.  State  Bank,  11  Humphr.  (Tenn.) 
84;  Giles  v.  Paxson,  36  Fed.  882;  Miller  r. 
Young,  17  Fed.  Gas.  No.  9.596,  2  Craneh 
C.  C.  53;  Peyton  v.  Veitch,  19  Fed.  Gas.  No. 
11,057.  2  Cranch  C.  C.  123. 

The  Tennessee  act  of  i8oi,  requiring  such 
a  statement  by  justices  of  the  peace,  refers 
exclusively  to  depositions  taken  in  equity. 
Looper  v.  Bell,  1  Head  (Tenn.)  373. 

4.  Bicklev  v.  Bickley,  130  Ala.  548,  34  So. 
946;  Boykin  r.  Smitli,  65  Ala.  294;  Wilson 
V.  Smith,  5  Yerg.  (Tenn.)  379;  Carter  r. 
Ewing,  1  Tenn.  Ch.  212;  American  Exch. 
Nat.  Bank  i\  Spokane  Falls  First  Nat.  Bank. 
82  Fed.  961,  27  C.  C.  A.  274;  Gartside  Coal 
Go.  v.  Maxwell,  20  Fed.  187:  Donahue  v. 
Roberts,  19  Fed.  863. 

Sufficiency. —  It  is  enough  to  certify  that 
the  commissioner  is  not  of  counsel  or  next  of 
kin  to  either  party.  He  need  not  state  "  that 
he  is  not  of  counsel  or  of  kin  to  any  one  or 
either  of  the  part  ies  to  the  cause  "  in  which 
the  depoailions  were  taken.  Bickley  r.  Bick- 
ley, 136  .Ma.  548,,  34  So.  940. 

Deposition  taken  in  shorthand  by  disinter- 
ested person. —  An  incomplete  statement  is 
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e.  Qualification  by  Oath.  In  the  absence  of  proof  to  the  contrary  it  will  be 
presumed  that  the  comniissioner  dnly  qualitied  bj'  oath.^  Likewise  the  authority 
of  the  officer  to  administer  tlie  oath  to  him  may  be  presumed  from  the  officer's 
signature,®  or  shown  aliunde?  So,  althougli  it  has  been  held  that  the  name  of 
the  officer  who  administered  the  oath  and  the  time  and  place  of  its  administration 
should  appear,^  the  weight  of  authority  is  to  the  effect  that  the  certificate  of  the 
commissioners  that  they  qualified  is  sufficient  evidence  of  that  fact  and  of  the 
authority  of  the  officer  to  administer  the  oath  to  them.^ 

12.  Notice  to  Adverse  Party.  The  fact  that  due  notice  of  the  taking  of  the 
deposition  or  execution  of  the  commission  was  given  to  the  adverse  party  or 
others  entitled  thereto  must  appear  by  the  certificate,^"  or  by  annexing  thereto 
the  notice  or  a  copy  thereof  with  due  proof  of  service,^^  or  sufficient  reasons  must 
be  assigned  for  not  giving  notice.'^    However,  the  omission  to  state  the  reason  is 


not  sufficient  cause  to  suppress  the  deposi- 
tion, where  it  appears  that  by  consent  the 
testimony  was  taken  in  shorthand  by  a  dis- 
interested person.  Stewart  v.  Townsend,  41 
Fed.  121. 

Impeaching  certificate. —  A  certiiicate  that 
the  officer  was  not  an  attorney  for  either 
party  or  otherwise  interested  cannot  be  over- 
come by  testimony  on  information  and  belief. 
Wagstafr  r.  Chalfiss,  31  Kan.  212,  1  Pac.  631. 

5.  Doe  r.  Draper,  2  Houst.  (Del.)  126; 
Tussev  I'.  Behmer,  9  Lane.  Bar  (Pa.)  45. 

6.  Saltar  v.  Applegate,  23  N.  J.  L.  115. 

7.  Lawrence  v.  Finch,  17  N.  J.  Eq.  234. 

8.  Massachusetts  Mut.  Aec.  Assoc.  y.  Dud- 
ley, 15  App.  Cas.  (D.  C.)  472. 

9.  Walkup  V.  Pratt,  5  Harr.  &  J.  (Md.) 
51;  Wilson  i\  Mitchell,  3  Harr.  &  J.  (Md.) 
91;  State  r.  Levy,  3  Harr.  &  M.  (Md.)  591; 
Williams  i\  Richardson,  12  S.  C.  584;  Winter 
r.  Simonton,  .30  Fed.  Cas.  No.  17,894,  3 
Cranch  C.  C.  104.  See  Massachusetts  Mut. 
Ace.  Assoc.  v.  Dudley,  15  App.  Cas.  (D.  C.) 
472. 

10.  Gibson  r.  Smith,  1  Harr.  &  J.  (Md.) 
253;  Unis  v.  Charlton,  12  Gratt.  (Va.)  484; 
Pentleton  r.  Forbes,  19  Fed.  Cas.  No.  10,966, 

1  Cranch  C.  C.  507. 

Certificate  must  set  out  the  notice.  Git- 
tings  V.  Hall,  1  Harr.  &  J.  (Md.)  14,  2  Am. 
Dec.  502 ;  Weems  v.  Disney,  4  Harr.  &  M. 
(Md.)  156;  Johnson  v.  Kraner,  2  Harr.  &  M. 
(Md.)  243. 

General  statement  that  notice  was  given  is 
insufficient.  Gittings  y.  Hall,  1  Harr.  &  J. 
(Md.)  14,  2  Am.  Dec.  502;  Weems  v.  Disney, 
4  Harr.  &  M.  (Md. )  156;  Johnson  i\  Kraner, 

2  Harr.  &  M.  (Md.)  243.  But  see  Brown  r. 
King,  5  Mete.  (Mass.)  173. 

Proof  aliunde. —  The  return  need  not  show 
the  fact  of  notice  Mhich  may  be  proved  by 
affidavit.  Doane  r.  Farrow,  9  Mart.  (La.) 
222. 

Service. —  A  commission  merely  certifying 
that  timely  notice  was  given  defendant,  with- 
out showing  how  or  on  whom  served,  will  be 
rejected.  Smelser  r.  Williams,  4  Rob.  (La.) 
152. 

11.  Horner  v.  Brainerd,  15  Me.  54;  Carlton 
V.  Patterson.  29  N.  H.  580'.  Contra,  Steward 
V.  Townsend,  41  Fed.  121. 

Inclosure  in  same  envelope. — It  is  not  suffi- 
cient to  fold  the  notice  with  the  deposition 


and  inclose  it  in  the  same  envelope,  directed 
to  the  court.  Cushman  v.  Wooster,  45  N.  H. 
410. 

12.  Chase  -v.  Garretson,  (N.  J.  Sup.  1891) 
22  Atl.  787  [affirmed  in  54  N.  J.  L.  42,  23 
Atl.  353];  Hopkinson  v.  Watson,  17  Vt.  91; 
Chipman  r.  Tuttle,  1  D.  Chipm.  (Vt.)  179; 
Pentleton  r.  Forbes,  19  Fed.  Cas.  No.  10,966, 
1  Cranch  C.  C.  507. 

Distance  of  residence  from  place  of  taking. 
—  The  distance  of  the  places  of  residence  of 
a  party  or  his  attornej'  from  that  at  which  a 
deposition  is  taken  need  not  be  certified. 
Voce  i:  Lawrence,  28  Fed.  Cas.  No.  16,979, 
4  McLean  208. 

If  the  certificate  state  facts  which  dispense 
with  notice  it  need  not  state  further  that 
notice  was  not  given  because  of  the  existence 
of  those  facts.  Dinsmore  v.  Maroney,  7  Fed. 
Cas.  No.  3,920,  4  Blatchf.  416. 

Inability  to  ascertain  interested  person. — 
Under  a  statute  requiring  notice  of  the  per- 
petuation of  testimony  to  be  given  by  the 
judges  to  persons  within  the  county  whom 
they  know  to  be  interested,  or  if  without  the 
county  to  the  attorney,  if  any,  a  certificate  by 
the  judges  that  they  did  not  know  any  per- 
son interested  nor  their  attorney  in  the 
county  is  sufficient.  Myers  l\  Anderson, 
Wright  (Ohio)  513. 

Judicial  notice. —  The  court  cannot  judi- 
cially take  notice  of  any  facts,  as  a  reason 
for  omitting  to  notify  the  party,  which  do 
not  appear  from  the  certificate.  Hopkinson 
■i\  Watson,  17  Vt.  91;  Chipman  V.  Tuttle,  1 
D.  Chipm.  (Vt.)  179. 

Right  to  notice  dependent  on  residence.— 
Tlie  federal  judiciary  act  requires  notice  to 
the  adverse  party  or  his  attorney,  as  either 
may  be  nearer,  if  either  is  within  one  hun- 
dred miles  of  the  place  of  caption,  and  under 
this  provision  it  has  been  held  sufficient  to 
state  that  neither  of  them  lived  within  one 
hundred  miles  of  such  place  (Dick  v.  Run- 
nels, 5  How.  (U.  S.)  7,  12  L.  ed.  26)  or  that 
the  witness  lived  more  than  one  hundred 
miles  from  the  place  of  trial,  and  that  the 
adverse  party  had  no  agent  known  to  the 
commissioner  within  one  hundred  miles  of 
the  place  of  caption  (Tooker  ik  Thompson, 
24  Fed.  Cas.  No.  14,097,  3  McLean  92) . 

To  controvert  the  certificate. —  Proof  may 
be  given  that  the  party  did  in  fact  reside 
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not  fatal,  but  tlic  party  offering  the  deposition  may  sliow  that  notice  was 
unnecessary.'^ 

13.  Time  and  Place  of  Taking  —  a.  Necessity.  Altliough  tliere  are  a  few  cases 
to  the  contrary,'^  it  is  the  general  rule  that  the  certificate  or  caption  must  state 
the  time  and  place  of  taking  the  deposition/^  or  that  it  was  taken  at  the  time  and 
place  designated  by  the  notice  or  commission.'*' 

b.  Sufficiency.  The  certificate  will  be  sufficient  if  it  states  that  the  deposition 
was  taken  pursuant  or  agreeably  to  notice  or  to  the  commission,  or  employs  lan- 
guage importing  that  fact,  where  the  commission  or  notice  indicates  the  time  and 
place;"  or  where,  although  not  explicitly  set  forth  in  the  body  of  the  certificate, 
the  time  and  place  can  be  ascertained  by  reasonable  construction  thereof,'^  by 
reference  to  its  date,'no  the  caption,^-'  or  to  other  parts  of  the  return;*'  and 
where  it  appears  that  the  deposition  was  taken  on  the  day  named  in  the  notice  of 
taking,  it  will  be  presumed  in  the  absence  of  anything  to  the  contrary,  that  it  was 
taken  between  the  hours  therein  named .^^ 


within  tlie  prescribed  iimit.  Dielc  v.  Run- 
Bels,  5  How.  (U.  S.)  7,  12  L.  ed.  26. 

13.  Smith  V.  Coleman,  22  Fed.  Cas.  No. 
13,029,  2  Oranch  C.  C.  237;  Travers  v.  Bell, 
24  Fed.  Oas.  No.  14,149,  2  Cranch  C.  C.  160. 

14.  Hanby  v.  Tucker,  23  Ga.  132,  68  Am. 
Dec.  514;  Phelps  v.  Young,  1  111.  327;  Fisk 
V.  Tanlc,  12  Wis.  276,  78  Am.  Dec.  737. 

15.  Flournoy  v.  JefFersonville  First  Nat. 
Bank,  79  Ga.  810,  2  S.  E.  547;  Wannack  f. 
Macon,  53  Ga.  162 ;  Payne  v.  Briggs,  8  Nebr. 
75 ;  Boudereau  v.  Montgomery,  3  Fed.  Cas. 
No.  1,694,  4  Wash.  186. 

Clerical  error. —  AVhere  the  caption  states 
that  a  deposition  was  taken  under  a  dedimus 
which  issued  over  ten  months  later,  the  state- 
ment may  be  treated  as  a  clerical  error,  cor- 
rected by  a  statement  in  the  certificate  show- 
ing that  it  was  taken  less  than  two  months 
after  the  issue  of  the  commission.  Jones  v. 
Smith,  6  Iowa  229. 

16.  Alabama. —  Collins  v.  Fowler,  4  Ala. 
647. 

Arkansas. —  Fancher  v.  Armstrong,  5  Ark. 
187. 

California.—  Dye  v.  Bailey,  2  Cal.  383. 

Nebraska. —  Dawson  v.  Dawson,  26  Nebr. 
716,  42  N.  W.  744. 

North  Carolina. —  English  v.  Camp,  2  N.  C. 
358 ;  Dunham  v.  Halloway,  2  Okla.  78,  35  Pac. 
949. 

Pennsylvania. —  McCleary  V.  Sankey,  4 
Watts  &  S.  113;  Vickroy  v.  Sivclley.  14  Serg. 
&  R.  372;  Selin  v.  Snyder,  7  Serg.  &  R.  166. 

United  States. —  Rhoades  v.  Selin,  20  Fed. 
Cas.  No.  11,740,  4  Wash.  715. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  179. 

Commencement  of  taking. —  Tt  is  not  neces- 
sary to  set  forth  in  the  caption  that  the  tak- 
ing commonfcd  at  the  hour  designated  in  the 
n()(,ic<'.  It  is  siillicient  if  it  be  certified  that  it 
was  tiikcii  at  that  lionr.  Scammon  v.  Scam- 
mon,      N.  11.  52. 

17.  Aliibdiiia. —  Stetson  f.  Lyons,  34  Ala. 
140;  Olds  V.  I'()«'cl1,  7  Ala.  652,  42  Am.  Dec. 
605;  (/oinstock  r.  Meek,  7  Ala.  528;  Luckio 

(  iirol  hers,  5  Ala.  290;  Sandford  t\  Spence,  4 
A  hi.  237. 

lUinois. —  Illinois  Cent.  R.  Co.  v.  Cowles,  32 
111,  116. 
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Indiana. —  Atkinson  v.  Starbuck,  6  Blackf. 
353. 

Kansas. —  Whittaker  v.  Voorhees,  38  Kan. 
71,  15  Pac.  874. 

Kentucky. —  Maxwell  v.  Mcllvov,  2  Bibb 
211. 

Maryland. —  Clogg  v.  MacDaniel,  89  Md. 

416,  43  Atl.  795;  Calvert  v.  Coxe,  1  Gill  95. 
Missouri. —  Walley  v.  Gentry,  68  Mo.  App. 

298. 

Houth  Carolina. —  Wallingford  v.  Western 
Union  Tel.  Co.,  60  S.  C.  201,  38  S.  E.  443,  629. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  178. 

Presumption. —  A  return  showing  that  the 
deposition  was  taken  on  the  day,  at  the  place, 
and  by  the  person  designated,  authorizes  a 
presumption  that  the  commission  was  prop- 
erly executed.    Street  V.  Andrews,  115  N.  C. 

417,  20  S.  E.  450. 

Statement  of  time  and  place  of  using. — 
Where  it  appears  from  the  deposition  and  the 
commissioner's  authentication  that  it  was 
taken  at  the  place  provided,  the  fact  that  the 
name  of  the  state  and  county  at  which  it  is  to 
be  used  appears  at  the  commencement,  as 
though  it  might  have  been  taken  there,  is  im- 
material. Locke  V.  Tuttle,  41  Mich.  407,  1 
N.  W.  1039. 

The  omission  of  the  venue  will  not  invali- 
date the  deposition,  where  it  appears  in  the 
body  of  the  certificate.  Glidden  v.  Moore,  14 
Nebr.  84,  15  N.  W.  326,  45  Am.  Rep.  98. 

18.  Rogers  r.  Truett,  73  Ga.  386;  Vawter 
V.  Hultz,  112  Mo.  633,  20  S.  W.  689. 

19.  Birmingham  Union  R.  Co.  v.  Alexan- 
der, 93  Ala.  133,  9  So.  525. 

20.  Nye  v.  Spalding,  11  Vt.  501;  Tooker 
V.  Thompson,  24  Fed.  Cas.  No.  14,097,  3  Mc- 
Lean 92. 

21.  Flournoy  v.  Jeffersonville  First  Nat. 
Bank,  79  Ga.  810,  2  S.  E.  547;  Cain  v.  Loeb, 
26  La.  Ann.  616. 

County  designated  in  margin  of  deposition. 

—  The  place  of  taking  is  shown  if  the  name 
of  the  county  appears  in  the  margin  of  the 
(le])osilion.  Nnssoar  v.  Arnold,  13  Serg.  &  R. 
(I'a.)  32;i. 

22.  Dcannaii  /■.  Dcarnian,  5  Ala.  202; 
Street  ('.  Andrews,  115  N.  C.  417.  20  S.  E. 
450. 
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e.  Adjournments.'^^  The  failure  of  the  certificate  to  show  tlie  adjournments  is 
a  non-prejudicial  irregularity,  where  there  is  no  surprise  nor  any  injury  sustained.^ 

14.  Presence  of  Party  or  Counsel.  The  certificate  must  comply  with  statu- 
tory provisions  requiring  the  officer  to  certify  as  to  the  presence  of  the  parties  or 
eitiier  of  them,  or  the  presence  of  persons  representing  them  as  attorneys,  or 
agents,^^  as  where  neither  party  is  permitted  to  be  present  in  the  absence  of  the 
other,  on  propounding  written  interrogatories ;  or  to  certify  that  the  adverse 
party  being  present  he  did  or  did  not  object.^' 

15.  Appearance  and  Identification  of  V/itness.  The  caption  or  certificate 
should  name  the  witness,^*  recite  his  appearance,^^  and  sufficiently  identify  him  as 
the  person  intended  to  be  examined,^"  either  by  stating  the  personal  knowledge  of 
the  officer  or  that  his  identity  was  proven.^' 


23.  Form  of  adjournment  indorsed  on  re- 
turn see  Moore  v.  Willard,  30  S.  C.  615,  9 
S.  E.  273. 

24.  Indiana,  etc.,  R.  Co.  v.  Wilson,  77  111. 
App.  603. 

25.  Madison,  etc.,  R.  Co.  v.  Whitesel,  11 
Ind.  55 ;  Thieband  v.  Sebastian,  10  Ind.  454. 

Necessity  of  indicating  whether  party  or 
attorney  present. — If  a  party  was  present  the 
certificate  should  show  whether  he  was  pres- 
ent in  person  or  by  attorney.  Hopkins  v. 
Myers,  10  Ky.  L.  Rep.  39.  A  statement  that  a 
party  to  the  action  had  not  appeared  "  in  per- 
son or  by  attorney "  is  sufficient.  Hay  r. 
State,  58  Ind.  337. 

"Party,"  included  his  attorney. —  A  state- 
ment that  a  party  was  not  present  means  that 
he  was  not  present  either  in  person  or  by  at- 
torney.  Hopkins  v.  Myers,  10  Ky.  L.  Rep.  39. 

Clerical  omission. —  A  caption  stating  that 
"  the  adverse  party  was  duly  notified  to  at- 
tend and  was  not"  (omitting  the  word  pres- 
ent) will  be  taken  to  mean  that  the  adverse 
party  was  not  present.  Kidder  v.  Blaisdell, 
45  Me.  461. 

26.  See  loAva  Code,  §  4704. 

Certificate  silent. —  It  will  be  presumed 
that  neither  party  was  presenc  where  the  cer- 
tificate is  silent  and  there  is  no  showing  to 
the  contrary.  Turner  v.  Hardin,  80  Iowa  691, 
45  N.  W.  758. 

Reduction  to  writing  by  third  person. —  A 
recital  that  the  deposition  was  reduced  to 
writing  by  a  person  other  than  the  officer  does 
not  show  the  presence  of  a  party  or  his  agent. 
Cook  V.  Gilchrist,  82  Iowa  277,  48  N.  W.  84. 

27.  Wells  V.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575. 

Sufficiency. —  A  certificate  that  "  the  ad- 
verse party  was  present  and  did  not  object  to 
the  taking  "  sufficiently  complies  with  a  stat- 
ute requiring  the  magistrate  to  certify  that 
the  adverse  party  "  did  or  did  not  object." 
Carter  v.  Beals,  44  N.  H.  408. 

28.  Amick  v.  Holman,  71  Mo.  445;  Lund 
r.  Dawes,  41  Vt.  370. 

Designating  the  witness  by  his  christian 
name  only  is  not  defective.  Braley  v.  Braley, 
16  N.  H.  426. 

Misnomer  of  the  witness  in  the  caption  will 
not  vitiate  the  deposition,  where  it  appears 
that  the  answers  M-ere  those  of  the  witness 
certified.    Cain  v.  Loeb,  26  La.  Ann.  616. 

Reference  to  deposition. —  If  the  witnesses 


are  named  in  the  depositions  it  will  be  suffi- 
cient to  refer  to  them  as  "  the  above-named  de- 
ponents "  ( Prather-  v.  Pritchard,  26  Ind.  65 ) . 
or  to  certify  that  "  the  foregoing  depositions  " 
were  taken  ( Shepherd  v.  Snodgrass,  47  W.  Va. 
79,  34  S.  E.  879). 

29.  A  certificate  that  the  witness  "  person- 
ally made  oath  "  before  the  officer  sufficiently 
shows  that  the  witness  personally  appeared. 
Streeter  v.  Evans,  44  Vt.  27.  See  Clark  v. 
Ellis,  9  Oreg.  128. 

30.  Emberson  v.  McKenna,  (Tex.  App. 
1890)  16  S.  W.  419. 

Sufficiency. —  It  will  be  sufficient  if  it  ap- 
pears that  a  person  of  the  same  name  as  the 
witness  whose  deposition  was  to  be  taken  was 
taken  at  the  place  of  his  indicated  residence, 
and  that  he  appeared  before  the  officer  and 
subscribed  and  swore  to  the  deposition.  Giles 
V.  Paxson,  36  Fed.  882. 

Initial  of  middle  name. —  The  deposition  is 
admissible,  although  the  certificate  indicates 
the  middle  name  of  the  witness  by  an  initial 
letter  (Curtiss  v.  Martin,  20  111.  557)  or 
omits  it  (Reeder  v.  Holeomb,  105  Mass.  93). 

Business  or  profession  of  witness. — A  depo- 
sition stating  that  the  witness  is  a  boy  six- 
teen j^ears  of  age,  living  with  his  brother  on 
a  place  in  the  mountains,  contains  a  sufficient 
designation  of  deponent's  business  or  profes- 
sion. People  V.  Grundell,  75  Cal.  301,  17  Pac. 
214. 

Presumption.— It  will  not  be  presumed 
that  commissioners  examined  the  wrong  wit- 
ness, although  they  fail  to  return  exj)ress]y 
that  the  one  examined  was  the  one  named  in 
the  commission.  Flournov  v.  Jefl'ersonville 
First  Nat.  Bank,  79  Ga.  810,  2  S.  E.  547. 

Where  the  answers  show  that  they  were 
written  by  the  witness,  and  the  certificate 
states  that  they  were  taken  by  virtue  of  the 
commission,  he  is  sufficiently  identified.  Mis- 
souri, etc.,  R.  Co.  V.  Denton,  29  Tex.  Civ.  App. 
284,  68  S.  W.  336. 

31.  Buford  V.  Gould,  35  Ala.  265;  Far- 
relly  v.  Maria  Louisa,  34  Ala.  284.  See  Stet- 
son V.  Lyons,  34  Ala.  140;  Roberts  v.  Fleming, 
31  Ala.  683. 

Presumption. — As  it  will  be  presumed  that 
the  officer  did  his  duty,  and  nothing  to  the 
contrary  appears,  the  omission  to  state  that 
he  personally  knew  the  witness  will  not 
vitiate  the  deposition.  Lauve's  Succession,  6 
La.  Ann.  530. 
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16.  Employment  of  Interpreter.    The  ernployinciit  of  an  interpreter  and  the 

necessil  y  tlierefor  inust  be  certified."^ 

17.  Reduction  to  Writing.  The  commissioner  or  officer  must  certify  that  tlie 
testimony  of  tlie  witness  was  reduced  to  writing  Ijy  liimself,  tiie  witness,  or  some 
disinterested  person;"^  althougli  if  the  required  statement  is  not  made,  in  the 
absence  of  suspicious  circumstances,  it  will  be  presumed  tliat  the  officei  prop- 
erly performed  his  duty.'^''  If  the  deposition  was  not  reduced  to  writing  by  tlie 
officer  his  certificate  must  show  that  it  was  written  in  his  presence;'*''  and  it  is 
sometimes  required  that  the  certificate  should  also  show  that  the  testimony  was 
written  down  in  the  presence  of  the  witness.-*'*    These  statements  are  unnec- 


32.  Amory  v.  Fellowes,  5  Mass.  219,  also 
holding  that  the  omission  of  such  a  certifica- 
tion cannot  be  supplied  by  an  affidavit  of  the 
commissioner  subsequently  made. 

33.  Indiana. —  Thieband  r.  Sebastian,  10 
Ind.  454. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Pearson, 
6  Kan.  App.  825,  49  Pac.  681. 

'New  York. — Bailis  v.  Cochran,  2  Johns.  417. 

Tennessee. —  Wilson  v.  Smith,  5  Yerg.  379. 

United  States. —  Cook  v.  Burnley,  11  Wall. 
659,  20  L.  ed.  29 ;  Blake  v.  Smith,  3  Fed.  Cas. 
No.  1,502;  Pettibone  V.  Derringer,  19  Fed.  Cas. 
No.  11,043,  1  Robb.  Pat.  Cas.  152,  4  Wash. 
215;  Rainer  v.  Haynes,  20  Fed.  Cas.  No. 
11,530,  Hempst.  689;  U.  S.  v.  Smith,  27  Fed. 
Cas.  No.  16,332,  Brunn.  Col.  Cas.  82,  4  Day 
(Conn.)  121. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  182. 

A  false  certificate  as  to  the  person  by  whom 
the  deposition  was  reduced  to  writing  will 
render  the  deposition  inadmissible.  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16,332,  Brunn.  Col. 
Cas.  82,  4  Day  (Conn.)  121. 

Clerical  mistake. —  A  statement  that  the 
"  deponent  "  was  reduced  to  writing  is  an  im- 
material error.    Payne  v.  West,  99  Ind.  390. 

Omission  of  statement. — The  court  has  dis- 
cretion to  admit  a  deposition,  although  it 
omits  to  state  by  whom  it  was  written.  State 
r.  Kimball,  50  Me.  409. 

Testimony  in  shorthand. —  Where  it  is  pro- 
vided that  a  deposition  taken  down  by  a 
stenographer,  and  written  out  in  longhand, 
and  certified  as  being  a  correct  statement  of 
the  testimony  and  proceedings,  shall  be  prima 
facie  evidence  thereof,  a  certificate  that  the 
"  foregoing  is  a  correct  transcript  of  the  ex- 
amination in  the  above-entitled  case  "  is  suffi- 
cient. People  V.  Riley,  75  Cal.  98,  16  Pac. 
544. 

Transcription  into  typewriting. —  A  certifi- 
cate that  the  testimony  was  reduced  to  writ- 
ing and  thereafter  transcribed  into  typewrit- 
ing from  the  direct  dictation  of  the  officer 
sufficiently  shows  that  the  typewriter  wrote 
what  was  dictated,  and  thus  reduced  the  dep- 
osition to  writing.  Minard  V.  Stillman,  35 
Oreg.  259,  57  Pac.  1022. 

34.  Thrasher  v.  Ingram,  32  Ala.  645;  Blair 
V.  Collins,  15  La.  Ann.  683;  Imbodon  i\  Rich- 
ardson, 15  La.  Ann.  534;  Bolto  v.  Van  Rooten, 
4  Johns.  (N.  Y.)  130;  Ilorton  v.  Arnold,  18 
Wis.  212. 

Handwriting  unlike  that  of  officer. —  The 

mere  fiict  that  the  liandvvriting  in  the  body  of 
Uir  (li'posHion  does  not  appear  to  be  that  of 

I  XVIII,  C,  16] 


the  justice,  without  some  proof  to  rebut  the 
presumption  of  regularity  arising  from  tlie 
certificate,  is  insufficient  to  exclude  it.  Piper 
V.  White,  56  Pa.  St.  90. 

The  burden  of  proof  is  on  the  party  ob- 
iecting.  Imboden  t.  Richardson,  15  La.  Ann. 
534. 

35.  Hammond  v.  Freeman,  9  Ark.  62; 
New  Kentucky  Coal  Co.  v.  Union  Pac.  R.  Co., 
52  Nebr.  127,  71  N.  W.  948;  Cook  v.  Burnley, 

11  Wall.  (U.  S.)  059,  20  L.  ed.  29;  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  351,  7  L.  ed.  174; 
Blake  v.  Smith,  3  Fed.  Cas.  No.  1,502;  Ed- 
mondson  v.  Barrell,  8  Fed.  Cas.  No.  4,284,  2 
Cranch  C.  C.  228 ;  Pettibone  v.  Derringer,  19 
Fed.  Cas.  No.  11,043,  1  Robb.  Pat.  Cas.  152, 
4  Wash.  215;  Rainer  v.  Haynes,  20  Fed.  Cas. 
No.  11,536,  Hempst.  689. 

Reduction  by  third  person. —  A  deposition 
will  not  be  suppressed  because  the  notary's 
certificate  recites  that  it  was  reduced  to  writ- 
ing by  another  person  in  the  officer's  presence, 
unless  it  is  shown  that  such  person  was  a 
party,  or  the  agent  or  attorney  of  a  party. 
Cook  V.  Gilchrist,  82  Iowa  277,  48  N.  W. 
84. 

Subscription  in  officer's  presence. —  A  cer- 
tificate that  the  deposition  was  reduced  to 
writing  by  a  person  named  and  subscribed  by 
the  witness  in  the  presence  of  the  officer  shows 
that  it  was  written  in  his  presence.  Bobilya 
V.  Priddy,  68  Ohio  St.  373,  67  N.  E.  736. 

If  the  certificate  is  silent  on  the  subject 
it  will  be  presumed  that  the  deposition  was 
written  in  the  presence  of  the  officer,  where  it 
was  taken  in  the  presence  of  the  adverse 
party  who  cross-examined.  Winton  v.  Little, 
94  Pa.  St.  64. 

Clerical  omission. —  A  certificate  that  the 
deposition  "  was  reduced  to  writing  in  my, 
and  by  the  said  deponent  sworn  to  anfl  sub- 
scribed in  my  presence  "  ( Stone  v.  Stillwell, 
23  Ark.  444)  or  that  it  was  reduced  to  writ- 
ing by  a  person  named  and  subscribed  by  the 
witness  "  in  my  presence  "  (Bobilva  v.  Priddy, 
68  Ohio  St.  373,  67  N.  E.  736)  is  sufficient.' 

It  may  be  proven  aliunde  that  the  deposi- 
tion was  written  in  the  presence  of  the  magis- 
trate. Vasse  t\  Smith,  28  Fed.  Cas.  No. 
16,896,  2  Cranch  C.  C.  31. 

Effect  of  certificate. — A  commissioner's  cer- 
tificate that  depositions  were  taken  in  his 
presence  is  evidence  that  everything  on  their 
face  was  done  in  his  presence.  Bowman  v. 
Flowers,  2  Mart.  N.  S.  (La.)  267. 

36.  Johnson  v.  Booth,  1  Handy  (Ohio)  42, 

12  Ohio  Dec.  (Reprint)  17;  Donahue  v.  Rob- 
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essary,  however,  where  there  is  no  requirement  of  their  incorporation  in  the 
certificate.^' 

18.  Reading  to  Witness.  Except  where  not  so  required  bj  statute  or  other- 
wise,^^ it  should  affirmatively  appear  by  the  certificate  tliat  the  deposition  was 
read  over  to  or  by  the  witness  and  an  opportunity  afforded  Jiim  to  correct  it 
before  signiiig.^^ 

19.  Signing  by  Witness.  Where  the  officer  is  required  to  certify  that  the' 
deposition  was  signed  or  subscribed  by  the  witness,"*"  in  his  presence  or  under  liis 
supervision,*'  the  omission  of  such  a  certification  will  require  the  rejection  of  the 


erts,  19  Fed.  863.  But  see  Van  Ness  r. 
Heiiieke,  28  Fed.  Cas.  No.  16,866,  2  Cranch 
C.  C.  259;  Vasse  v.  Smith,  28  Fed.  Cas.  No. 
16,896,  2  Cranch  C.  C.  31,  in  which  such  a 
statement  was  held  unnecessary. 

Written  as  given  by  witness. — Where  the 
certificate  states  that  the  deposition  was  writ- 
ten by  the  officer  as  it  came  from  the  witness, 
an  additional  statement  that  it  was  written  in 
the  witness'  presence  is  unnecessary.  Timms 
V.  Wayne,  1  Handy  (Ohio)  400,  12' Ohio  Dec. 
(Reprint)  204.  It  is  sufficient  to  state  that 
the  answers  were  reduced  to  writing  as  nearly 
as  possible  in  the  words  of  the  witness  (Boy- 
kin  V.  Smith,  65  Ala.  294),  or  that  the  wit- 
ness "testified  as  set  down"  (Gulf  City  Ins. 
Co.  V.  Stephens,  51  Ala.  121). 

37.  Morrison  r.  White,  16  La.  Ann.  100; 
Blair  i'.  Collins,  15  La.  Ann.  683 ;  Jolliffe  r. 
Collins,  21  Mo.  338;  Bulwinkle  v.  Cramer,  30 
S.  C.  153,  8  S.  E.  689 ;  Keene  v.  Meade,  3  Pet. 
(U.  S.)  1,  7  L.  ed.  581  [reversing  16  Fed.  Cas. 
No.  9,373,  3  Cranch  C.  C.  51]  ;  Giles  v.  Paxson, 
36  Fed.  882 ;  Wilkinson  v.  Yale,  29  Fed.  Cas. 
No.  17,678,  6  McLean  16. 

38.  California. —  St.  Vincent's  Inst.,  etc.  r. 
Davis,  129  Cal.  20,  61  Pac.  477. 

Idaho. — ^Darby  v.  Heagerty,  2  Ida.  (Hash.) 
260,  13  Pac.  85. 

Indiana. —  Guthrie  v.  Buckeve  Cannel  Coal 
Co.,  6'6  Ind.  543. 

Louisiana. —  Morrison  v.  White,  16  La. 
Ann.  100. 

Mississippi. —  Henderson  v.  Cargill,  31 
Miss.  367. 

Nebraska. —  Britton  v.  Berry,  20  Nebr.  325. 
30  N.  W.  254. 

Nevada. —  Blackie  v.  Cooney,  8  Nev.  41. 
See  16  Cent.  Dig.  tit.  "  Depositions,"  §  183. 

39.  California.— VeoY>\e  v.  Mitchell,  64  Cal. 
85,  27  Pac.  862;  Williams  v.  Chadbourne,  6 
Cal.  559. 

Iowa. —  Ball  v.  Sykes,  70  Iowa  525,  30 
N.  W.  929. 

Kentucky. —  Greer  r.  Ludlow.  7  Ky.  L.  Rep. 
290. 

Montana. —  McCormick  r.  Largey,  1  Mont. 
158. 

New  York. —  Faith  v.  Ulster,  etc.,  R.  Co., 
70  N.  Y.  App.  Div.  30i3,  75  N.  Y.  Suppl.  420, 
10  N.  Y.  Annot.  Cas.  449';  Foster  v.  Bullock, 
12  Hun  200. 

Utah. —  Homberger  v.  Alexander,  11  Utah 
363,  40  Pac  260. 

Wisconsin. —  Goodhue  r.  Grant,  1  Pinn. 
556. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  183. 
Literal  compliance  with  the  statute  see 
Vaughn  v.  Smith,  58  Iowa  553,  12  N.  W.  604. 


Substantial  compliance  with  the  statute  is 
sufficient.  Beckett  v.  (jridley,  67  Minn.  37, 
69  N.  W.  622;  Sheldon  i\  Wood,  2  Bosw. 
(N.  Y.)  267. 

Correction  as  requested. —  A  certificate  that 
depositions  were  corrected  as  requested  by 
the  witnesses  is  sufficient.  Higgins  v.  Wortell, 
18  Cal.  3.30. 

Omission  cured  by  cross-examination. — The 
omission  of  such  a  statement  will  not  in- 
validate the  deposition,  where  both  parties 
appeared  and  examined  the  witness.  Lock- 
hart  V.  Mackie.  2  Nev.  294. 

Supplying  omission. —  The  party  offering 
the  deposition  will  be  afforded  an  opportunity 
of  showing  that  the  testimony  was  read  to 
the  witness  in  fact.  Faith  c.  Ulster,  etc.,  R. 
Co.,  70  N.  Y.  App.  Div.  303,  75  N.  Y.  Suppl. 
420,  10  N.  Y.  Annot.  Cas.  449. 

40.  Foster  r.  Bullock,  12  Hun  (N.  Y.) 
2i0'0;  Sabine,  etc.,  R.  Co.  v.  Brousard,  69  Tex. 
617,  7  S.  W.  374;  Trammell  v.  McDade,  29 
Tex.  360;  Thompson  v.  Haile,  12  Tex.  139. 
See  Vaughn  v.  Smith,  58  Iowa  553,  12  N.  W. 
604,  where  the  certificate  is  in  literal  com- 
pliance with  the  statute. 

By  mark. —  A  certificate  that  the  witness 
signed  "  bv  making  his  mark  and  sign "  is 
sufficient.  '  Neill  v.  Cody,  26  Tex.  286. 

Deposition  signed  in  fact. —  The  deposition 
is  admissible,  although  the  act  of  signing  is 
not  certified,  if  the  certificate  states  that 
"  the  witness,  being  sworn,  deposeth  and 
saith  that  the  answers  as  written  out  to  the 
foregoing  interrogatories  and  cross  inter- 
rogatories are  correct  and  true,"  and  the 
deposition  is  in  fact  signed  by  the  witness. 
Henderson  i\  Cargill,  31  Miss.  367. 

"  Signed  interrogatories." —  A  certificate 
that  the  Avitness  signed  the  interrogatories 
will  be  construed  to  mean  that  he  signed  the 
answers  thereto.  San  Antonio,  etc.,  R.  Co. 
V.  Gillum,  (Tex.  Civ.  App.  1895)  31  S.  W. 
358  [affirming  (Civ.  App.  1895)  30  S.  W. 
097]. 

Subscription  by  interpreter. —  A  certificate 
that  "  the  examination  was  subscribed  by  the 
sworn  interpreter "  is  immaterial,  and  not 
ground  for  suppressing  the  deposition,  where 
the  certificate  shows  that  the  interpreter  was 
sworn,  and  the  deposition  is  in  fact  sub- 
scribed by  him.  U.  S.  v.  Fifty  Boxes,  etc., 
of  Lace,  92  Fed.  601. 

A  general  statement  of  subscription  is  suf- 
ficient. Beal  V.  Brandt,  7  La.  583.  See  also 
Bobilya  v.  Priddy,  68  Ohio  St.  373,  67  N.  E. 
736. 

41.  Foster  r.  Bullock,  12  Hun  (N.  Y.) 
200;  Beidell  i\  Cook,  1  Handy  (Ohio)  94,  12, 
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deposition.  But  if  not  required  Biic;h  a  statement  is  unnecessary  and  may  be 
disregarded.''^ 

20.  Administration  of  Oath  to  Witness  —  a.  Necessity.  The  certificate  or  the 
caption  must  afKrmatively  sliow  that  the  witness  was  sworn  or  affirmed  and  tliat 
the  affirmation  or  oath  administered  was  in  the  form  prescribed  by  statute  or  suf- 
ficient in  law.''^ 

b.  Sufflcieney.  It  has  been  held  sufficient  to  certify  generally  that  the 
witness  was  sworn/''  or  affirmed  according  to  law,*'''  duly  sworn,'"'  or  that  he 


Ohio  Dec.  (Reprint)  45;  Johnson  v.  Booth, 
1  Handy  (Ohio)  42,  12  Ohio  Dec.  (Reprint) 
17;  Bush  V.  Barron,  78  Tex.  5,  14  S.  W. 
238;  Bacon  V.  Lloyd,  1  Tex.  App.  Civ.  Cas. 
§  284. 

Necessity  of  other  proof. —  A  proper  certifi- 
cation is  sufficient  •without  the  statement  of 
witnesses  to  the  same  effect.  Pressler  v. 
Joffrion,  39  La.  Ann.  1116,  2  So.  795. 

Where  the  deposition  is  silent  on  the  sub- 
ject, it  will  be  presuined  that  it  was  sub- 
scribed in  the  presence  of  the  officer,  the  par- 
ties having  been  present  and  examined  the 
witness.    Winton  r.  Little,  94  Pa.  St.  64. 

42.  Lewis  v.  Morse,  20  Conn.  211;  Centre 
V.  Keene,  5  Fed.  Cas.  No.  2,553,  2  Cranch 
C.  C.  19'8;  Van  Ness  v.  Heineke,  28  Fed.  Cas. 
No.  16,866,  2  Cranch  C.  C.  259;  Voce  v. 
Lawrence,  28  Fed.  Cas.  No.  16.979,  4  McLean 
2i03. 

43.  Indiana. —  Thieband  v.  Sebastian,  10 
Ind.  454. 

Kansas. —  Western  Union  Tel.  Co.  r.  Col- 
lins, 45  Kan.  88,  25  Pac.187,  10  L.  R.  A. 
515;  Atchison,  etc.,  R.  Co.  r.  Pearson,  6 
Kan.  App.  825,  49  Pac.  681. 

Louisiana. —  Connolly's  Succession,  6  La. 
Ann.  479. 

Maine.—  Call  v.  Perkins,  68  Me.  158 ;  Par- 
sons V.  Huff,  38  Me.  137;  Brighton  v.  Walker, 
35  Me.  132. 

Massachusetts. —  Simpson  v.  Carlton,  1 
Allen  109,  79  Am.  Dee.  707. 

New  Hampshire. —  Fabyan  v.  Adams,  15 
N.  H.  371. 

Tslew  Jersey. —  Stewart  v.  Bowne,  3  N.  J.  L. 
959. 

Tsew  York. —  Bailis  c.  Cochran,  2  Johns. 
417. 

Ohio. —  Warring  v.  Martin,  Wright  380. 

Pennsylvania. —  Bowman  r.  Paulhamus,  20 
Pa.  Co.  Ct.  600. 

Texas. —  Sabine,  etc.,  R.  Co.  v.  Brousard, 
69  Tex.  617,  7  S.  W.  374;  Trammel  t\  Me- 
Dade,  29  Tex.  300;  Missouri,  etc.,  R.  Co.  r. 
Hennesey,  (Civ.  App.  1899)  49  S.  W.  917. 

JJIah. —  Homberger  v.  Alexander,  11  Utali 
363.  40  Pac.  260. 

Vermont. — Shod  v.  Leslie,  22  Vt.  498 ; 
Burroughs  (;'.  Booth,  1  D.  Chipm.  106.  Soo 
Barlow  v.  Bowiio,  Brayt.  135. 

Wisconsin. — -Baxter  r.  Payne,  1  Pinn.  501. 

United  Stales. —  (Jarrott  v.  Woodward,  10 
Fed.  (;as.  No.  .5,253,  2  (hanch  C.  C.  190; 
Marstin  r.  Mci^cii,  16  Fed.  Cas.  No.  9,141, 
Htmpst.  688;  I'ciitlclon  0.  ]<\)rl)es,  19  Fed. 
Cas.  No.  10,966,  1  Cranch  C.  C.  507;  Kain.T 
V.  Ilaynes,  20  Fed.  Can.  No.  11,536,  Hempst. 
C80. 

Soo  10  Cent.  Dig.  tit.  "Depositions,"  §  185. 
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Form. —  The  certificate  should  state  that 
the  witness  was  examined  on  oath  upon  th'; 
interrogatories  annexed.  Bailis  v.  Cochran, 
2  .Johns.  (N.  Y.)  417. 

Form  of  oath  defective.— A  deposition 
taken  out  of  the  state  on  commission  will 
not  be  rejected,  althougli  the  certificate  does 
not  show  the  administration  of  the  oath  in 
tlie  prescribed  form.  Stiles  v.  Allen,  5  Allen 
(Mass.)  320;  Quinley  v.  Atkins,  9  Gray 
(Mass.)  370. 

44.  Iowa. —  Vaughn  ?;.  Smith,  58  Iowa  553, 
12  N.  W.  604. 

Louisiana. —  Beal  v.  Brandt,  7  La.  583. 
Michigan. —  Van  Sickle  v.  Gibson,  40  ilieh. 
170. 

Is'ew  York. —  Bishop  v.  Ferguson,  46  N.  Y. 
688;  Bolte  v.  Van  Rooten,  4  Johns.  130. 

North  Carolina. —  Wellborn  v.  Younger,  10 
N.  C.  205. 

Texas.—  Carroll  v.  Welch,  26  Tex.  147. 

United  States. —  Keene  v.  Meade,  3  Pet. 
1,  7  L.  ed.  581  {reversing  16  Fed.  Cas.  No. 
9,373,  3  Cranch  C.  C.  51]. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  187. 

Conformity  to  statute. —  A  certificate  by 
the  officer  that  the  witness  came  before  him, 
and  being  first  duly  sworn  made  the  following 
answers,  etc.,  adding,  "  Sworn  to  and  sub- 
scribed before  me  this  first  day,"  etc. ;  "  In 
testimony,"  etc.,  is  in  strict  conformity  with 
the  statute.  Dikes  v.  De  Cordova,  17  Tex. 
618.  To  same  effect  see  Gregg  v.  State,  (Tex; 
App.  1889)  12  S.  W.  732;  Clark  v.  State.  28 
Tex.  App.  189,  12  S.  W.  729,  19  Am.  St.  Rep. 
817. 

Swore  to  interrogatories. —  A  certificate 
that  deponent  swore  to  the  attached  inter- 
rogatories will  be  construed  to  mean  that  he 
swore  to  the  answers  to  them.  San  Antonio, 
etc.,  R.  Co.  V.  Gillum,  (Tex.  Civ.  App.  1895) 
31  S.  W.  356  {affirming  (Civ.  App.  1895) 
30  S.  W.  697]. 

Sworn  and  examined. —  A  statement  that 
the  witness  was  "  sworn  and  examined  "  jus- 
tifies a  presumption  that  the  commissioner 
swore  the  witness  by  virtue  of  the  commis- 
sion returned.    King  v.  King,  28  Ala.  315. 

45.  Atkinson  r.  St.  Croix  Mfg.  Co.,  24 
Me.  171;  Horne  v.  Havorhill,  113  Mass.  344. 

Conscientious  scruples  as  to  oath. —  A  cer- 
tilicato  stating  tlie  adhmation  of  the  witness 
and  that  the  M'ltness  was  conscientiously 
scru])uloiis  of  taking  an  oath  is  sufficient  evi- 
(li'iice  of  that  fact.  Elliot  V.  Hayman,  8 
Vn\.  Cas.  No.  4,388,  2  Cranch  C.  C.  678. 

46.  Alabama. —  Gulf  City  Ins.  Co.  v.  Ste- 
I)lions,  51  Ala.  121. 

Connecticut. —  Stocking  v.  Sage,  1  Conn. 
519. 
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qualified,^'''  and  in  the  case  of  sevei-al  witnesses  that  each  separately  and  severally 
made  solemn  oath.'*^  Likewise  it  has  been  held  snfficient  to  state  that  the  witness 
was  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth.^"  So  it 
will  be  sufficient  if  it  appears  by  reference  or  from  the  deposition  that  a  suitable 
oath  was  ad  ministered,^''  or  that  there  was  a  substantial  compliance  with  the  terms 
of  the  statute ;  and  to  show  that  the  oath  was  publicly  administered  as  required 
by  the  commission  it  is  sufficient  to  state  that  the  oath  was  administered  as  pre- 
scribed by  that  writ.^^ 

e.  By  Whom  Administered.  The  certificate  or  caption  should  state  that  the 
oath  was  administered  by  the  officer  before  whom  the  deposition  was  taken/^  or 
in  his  presence,  by  an  officer  qualified  to  administer  oaths.'''' 

d.  Time  of  Administpation.  The  time  when  the  witness  was  sworn,  that  is, 
whether  before  or  at  the  close  of  his  examination  should  be  stated.''^ 


Louisiana. —  Blair  v.  CollinSj  15  La.  Ann. 
683. 

Mississippi. —  Martin  r.  King,  3  How.  125. 

New  Jersey. —  New  Jersey  Express  Co.  iK 
Nichols,  32  N.  J.  L.  166  [affirmed  in  33 
N.  J.  L.  434,  97  Am.  Dec.  722];  Steward  v. 
Bowne,  3  N.  J.  L.  959. 

Neio  York. —  Bishop  v.  Ferguson,  46  N.  Y. 
688. 

Oregon. —  Minard  r.  Stillman,  35  Oreg. 
259,  57  Pac.  1022. 

South  Carolina. —  Moore  v.  Willard,  30 
S.  C.  615,  9  S.  E.  273. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  187. 

47.  Williams  v.  Richardson,  12  S.  C. 
584. 

48.  Wells  r.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575. 

49.  Brown  v.  King,  5  Mete.  (Mass.)  173, 
where  it  was  further  certified  that  the  wit- 
ness "  made  oath  to  the  truth  of  the  fore- 
going deposition,"  etc.  Blakeslee  v.  Ross- 
man,  44  Wis.  550. 

50.  Stetson  v.  Lyons,  34  Ala.  140;  Broad- 
nax  V.  Sullivan,  29  Ala.  320;  Ulmer  v.  Aus- 
tin, 9  Port.  (Ala.)  157;  Kendall  r.  Limberg, 
69  111.  355;  Greene  County  v.  Bledsoe,  12 
111.  267;  Field  v.  Tenney,  47  N.  H.  513. 

51.  Indiana. —  Welborn  v.  Swain,  22  Ind. 
194. 

Louisiana. —  Tollett  v.  Jones,  3  Rob.  274; 
Winn  V.  Twogood,  9  La.  422. 

31  aine. —  Bachelder  v.  Merriman,  34  Me. 
69. 

Mississippi. —  Baker  v.  Kelly,  41  Miss.  696, 
93  Am.  Dec.  274;  Henderson  v.  Cargill,  31 
Miss.  367. 

Missouri. —  Borders  v.  Barber^  81  Mo.  636. 
Nebraska. — Jameson  r.  Butler,  1  Nebr.  115. 
Oregon. —  Clark  r.  Ellis.  9  Oreg.  128. 
Texas. —  Neill  r.  Cody,  26  Tex.  286. 
United  States. —  See  Bussard  v.  Catalino, 
4  Fed.  Cas.  No.  2.228,  2  Cranch  C.  C.  421. 
See  16  Cent.  Dig.  tit.  "  Depositions,"  §  187. 

52.  Ford  v.  Cheever,  105  Mich.  679,  63 
N.  W.  975. 

53.  Powers  v.  Shepard,  21  N.  H.  60,  53 
Am.  Dec.  168;  Patton  v.  King,  26  Tex.  685, 
84  Am.  Dee.  596;  Emberson  v.  McKenna, 
(Tex.  App.  1890)   16  S.  W.  419. 

"  By  virtue  of  commission." —  A  certificate 
that  the  witness  was  sworn  by  virtue  of  the 
commission  authorizes  a  presumption  that 


the  oath  was  administered  by  the  commis- 
sioners. Bolte  V.  Van  Rooten,  4  Johns. 
(N.  Y.)  130. 

"In  due  form  of  law." — A  certificate  that 
tlie  witness  was  sworn  before  the  commis- 
sioner "  in  due  form  of  law "  is  sufficient. 
Neill  V.  Cody,  26  Tex.  286. 

Presumption. —  A  certificate  stating  that 
the  witness  was  "  carefully  examined  and 
cautioned  and  sworn  to  speak  the  whole 
truth  "  authorizes  the  inference  that  he  was 
sworn  by  the  officer.  Edmohdson  v.  Barrell, 
S  Fed.  Cas.  No.  4,284,  2  Cranch  C.  C. 
228. 

Reference  to  prior  certificate. —  Where  it  is 
certified  to  the  first  deposition  that  the  wit- 
ness was  duly  sworn  by  the  commissioner,  it 
is  sufficient  to  certify  to  the  depositions  fol- 
lowing that  the  witnesses  were  "  duly  sworn 
as  before  mentioned.'  Cooper  v.  Stinson,  5 
Minn.  201. 

54.  Where  the  certificate  shows  that  the 
oath  was  administered  to  the  witness  by  a 
justice  of  the  peace,  it  will  be  presumed  to 
have  been  in  the  presence  of  the  commission- 
ers. Vaughan  v.  Blanchard,  2  Dall.  (Pa.) 
192,  1  L.  ed.  344. 

Sufficiency. —  If  no  technical  form  of  cer- 
tificate is  required  it  will  be  sufficient  if  it 
shows  that  the  answers  of  the  witness  were 
made  under  oath  in  the  presence  of  the  officer 
taking  the  deposition.  Ballard  V:  Perry,  28 
Tex.  347. 

Certificate  of  officer  administering  oath. — 

A  justice  of  the  peace  who  administers  the 
oath  in  the  presence  of  the  officer  need  not 
certify  to  that  fact.  Vaughan  v.  Blanchard, 
2  Dall.   (Pa.)   192,  1  L.  ed.  344. 

55.  Erskine  v.  Boyd,  35  Me.  511;  Atkinson 
V.  St.  Croix  Mfg.  Co.,  24  Me.  171;  McCor- 
mick  V.  Largey,  1  Mont.  158 ;  House  v.  El- 
liott, 6  Ohio  St.  497. 

Instances  —  Sufficiency. —  It  has  been  held 
sufficient  to  state  that  the  witness  was  "  first 
sworn "  ( Ferriber  v.  Latting,  9  La.  Ann. 
169;  Lewis  v.  Soper,  44  Me.  72;  Dennison  v. 
Benner,  41  Me.  332;  Palmer  v.  Fogg,  35 
Me.  368,  58  Am.  Dec.  708),  "as  above  set 
forth,"  where  the  deposition  states  that  the 
witness  was  "  first  sworn  "  (Timms  v.  Wayne, 
1  Handy  (Ohio)  400,  12  Ohio  Dec.  (Re- 
print) 204);  or,  "was  duly  sworn  before 
giving  his  evidence  (Bowman  v.  Van  Kuren, 

[XVIII,  C,  20,  d] 


95G    [13  Cyc] 


JJEJ'OSITJONH 


21.  Cautioning  Witness.  Where  it  is  required  that  the  witness  be  cautioned 
before  liis  examination,  the  certificate  must  show  tliat  the  statute  was  compJied 
with  in  this  respect/'" 

22.  Compliance  With  Commission  or  Notice.  The  certificate  sliould  state  the 
manner  of  taking  the  deposition,  that  it  was  taken  in  pursuance  of  the  comnriission 
or  other  autliority,  and  tliat  all  tlie  statutory  essentials  have  been  substantially 
complied  with,"  and  will  be  sufficient  if  it  appears  that  all  the  requirements  of 
law,  instructions,  or  directions  have  been  duly  observed.''^ 

23.  Signature,  Seal,  and  Authentication  —  a.  Signature.  The  deposition  must 
be  autlienticated  or  the  certificate  signed  by  the  commissioner  or  officer  before 
whom  the  deposition  was  taken.'^^ 


29  Wis.  209,  9  Am.  Rep.  554).  And  see 
Minard  v.  Stillman,  35  Oreg.  259,  57  Pae. 
10r22;  Carroll  v.  Welch,  26  Tex.  147. 

Before  and  after  testifying. —  It  is  no  ob- 
jection that  the  officer  does  not  certify  that 
the  witnesses  were  sworn  as  well  after  as 
before  testifying.  Donovan  v.  Hibbler,  (Nebr. 
1902)  92  N.  W.  637. 

The  omission  of  the  statement,  where  the 
deposition  is  taken  out  of  the  state,  Avill  not 
require  its  rejection,  where  by  statute  the 
court  is  vested  with  discretion  to  admit  it. 
Freeland  v.  Prince,  41  Me.  10'5;  Burt  v. 
Allen,  103  Mass.  41. 

Reference  to  notice. —  Where  a  justice  cer- 
tified that  the  Avitness  was  sworn  and  ex- 
amined at  the  place  specified  in  the  notice, 
on  the  day  and  between  certain  hours,  speci- 
fied in  the  notice  which  was  attached,  it  is 
sufficient  evidence  that  the  witness  was  sworn 
before  he  was  examined,  tnere  being  no  evi- 
dence to  the  contrary.  Sample  v.  Robb,  16 
Pa.  St.  305. 

56.  Phelps  V.  Panama,  1  Wash.  Terr.  615; 
Garrett  v.  Woodward,  10  Fed.  Cas.  No.  5,253, 
2  Cranch  C.  C.  190;  Luther  v.  The  Merritt 
Hunt,  15  Fed.  Cas.  No.  8,610,  Newb.  Adm. 
4;  Pentleton  t.  Forbes.  19  Fed.  Cas.  No. 
10,966,  1  Cranch  C.  C.  507.  Contra,  Burley 
V.  Kitchen,  20  N.  J.  L.  305. 

The  omission  to  certify  that  the  witness 
was  cautioned  is  immaterial  where  it  is 
stated  that  witness  was  ''  sworn  in  pursti- 
ance  of  the  act"  (Moore  v.  Nelson,  17  Fed. 
Cas.  No.  9,771,  3  McLean  383),  was  "duly 
examined  and  solemnly  affirmed  "  ( Brown  v. 
Piatt,  4  Fed.  Cas.  No.  2,026,  2  Cranch  C.  C. 
253),  or  was  "carefully  examined  and  cau- 
tioned," etc.  (Edmondson  v.  Barrell,  8  Fed. 
Cas.  No.  4,284,  2  Cranch  C.  C.  228). 

57.  Connolly's  Succession,  6  La.  Ann.  479; 
Davis  t.  Allen,  14  Pick.  (Mass.)  313;  Hom- 
berger  v.  Alexander,  11  Utah  363,  40  Pac. 
260. 

Compliance  as  to  time  and  place  of  taking 
depositions  see  aupru,  XVlll,  C,  13. 

58.  Boykin  v.  iSmith,  85  Ala.  294;  Stetson 
V.  Lyons,  34  Ala.  140;  Roberts  n.  Fleming, 
31  y\lii.  ()83;  Fcrriber  v.  Latting,  9  La.  Ann. 
16!);  Thomas  v.  Wheeler,  47  Mo.  363;  Moss 
V.  Booth,  34  Mo.  316;  Hill  v.  Hill,  42  Pa.  St. 
198. 

59.  A  lahama. —  Dozier  v.  Joyce,  8  Port. 
303. 

Iiouiniana. —  I'ricc  n.  Ernerson,  16  La.  Ann. 
95. 
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A'cjo  Hampshire.—  Burnham  v.  Porter,  24 
N.  H.  570. 

Neio  lor/t.— Jackson  v.  Stiles,  3  Cai.  128, 
Col.  &  C.  Cas.  408. 

Pennsylvania. —  Wain  v.  Freedland,  2 
Miles  161. 

Vermont. —  Shed  v.  Leslie,  22  Vt.  498. 

England. —  Staniland  v.  Willatt,  12  Jur. 
392,  17  L.  .L  Ch.  373. 

See  16  Cent.  Dig.  tit.  "Depositions."  §  191. 

Abbreviation  of  christian  names. —  It  is  im- 
material that  the  commissioners  abbreviated 
their  christian  names.  Feagin  v.  Beasley,  23 
Ga.  17. 

Addition  of  official  title. — The  officer  should 
add  his  official  title.  Jackson  i.  Stiles,  3 
Cai.  (N.  Y.)  128,  Col.  &  C.  Cas.  (N.  Y.) 
468. 

By  commissioner. —  It  is  immaterial  that 
a  commissioner  adds  his  official  title  to  his 
signature.  Davis  v.  Madden,  27  La.  Ann. 
632;  Munroe  v.  Woodruff,  17  Md.  159:  Dela- 
ware, etc..  Canal  Co.  r.  Webster,  18  Wkly. 
Notes  Cas.  (Pa.)  339. 

Place  of  signing. — The  interrogatories  need 
not  be  signed  on  every  leaf.  Brydges 
Branfil,  11  L.  J.  Ch.  12,  12  Sim.  334,  35 
Eng.  Ch.  283. 

Several  caption  and  certificate. —  The  cer- 
tificate of  the  oath  administered  to  the  de- 
ponent and  the  caption  must  be  severally 
signed  by  the  magistrate  before  whom  the 
deposition  is  taken.  Shed  v.  Leslie,  22  Vt. 
498. 

Several  depositions. —  It  is  sufficient  if  the 
commissioner  authenticate  several  depositions 
bv  a  single  signature.  Boston  v.  Bradley,  4 
Harr.  (Del.)  .524. 

Signature  by  acting  commissioners. —  The 
depositions  need  only  be  signed  bj'  the  com- 
missioners who  acted.  Brydges  v.  Branfil, 
11  L.  J.  Ch.  12,  12  Sim.  334,  35  Eng.  Ch. 
283. 

Signature  of  a  caption  containing  a  certifi- 
cate to  the  oath  of  the  witness  and  another 
to  the  taxation  of  costs  will  be  sufficient, 
where  it  is  apparent  that  the  signature  was 
intended  to  applv  to  both.  Jackson  v.  Bar- 
ron, 37  N.  H.  494. 

Signature  on  cover  of  return. —  A  commis- 
sion and  return  will  be  received,  although 
the  signatures  of  the  commissioners  appear 
only  on  the  cover  inclosing  it.  State  r.  Levy, 
3  liarr.  &  M.  (Md.)  591. 

Signature  to  combined  caption  and  certifi- 
cate.—  A  deposition  ia  admissible  where  the 


DEPOSITIONS 


[13  Cye.]  957 


b.  Seal  —  (i)  Necessity.  Wliere  a  commission  directs  a  return  under  seal,^ 
or  it  is  required  that  the  certitieate  of  tlie  ofRcer  shall  be  autlientieated  by  his 
seal,"'  an  omission  of  the  seal  will  preclude  the  reading  of  tlie  deposition,  unless 
his  authority  or  oflicial  character  is  otherwise  proved  or  authenticated.**^  But  if  a 
seal  is  not  required  by  statute,  or  the  commission  issued  to  the  commissioners  as 
such,  and  not  as  officials,  none  need  be  atfixed.**^ 

(ii)  Sufficiency.  An  impression  on  the  paper,"*  the  word  "  seal,"  '^^  or  the 
abbreviations  "  L.  S."  will  be  sufficient;*"*  as  will  the  seal  of  a  consular  agent;®'' 
so  a  deputy  may  affix  the  clerk's  seal;***  and  the  return  will  be  received,  although 
the  seal  is  misplaced.*'^  Again  a  proper  seal  will  be  presumed  to  have  been  affixed 
where  the  officer  so  certifies ;  ™  and  the  omission  of  a  seal  will  be  regarded  as  an 
informality  which  by  statute  may  be  disregarded.'^'^ 

D.  Aulhority  of  Commissioner  or  Officer"^  —  l.  Necessity  of  Proof. 
Unless  where  a  person  is  specially  directed  by  name,''^  agreed  on  by  the  parties,''* 
or  is  a  commissioner,  appointed  by  state  authority  to  act  generally  in  another 
state,'^^  his  official  character  or  authority  to  take  the  deposition  or  execute  the 
commission  must  be  apparent  or  be  established  by  competent  proof.™ 


certificate  and  caption  are  drawn  together 
and  the  official  signature  of  the  commissioner 
is  affixed  to  that  statement.  Hauxhurst  c. 
Hovey,  26  Vt.  544. 

Where  there  are  two  commissioners  both 
should  sign.  Wain  c.  Freedland,  2  Miles 
(Pa.)  161. 

60.  Brewer  v.  Bowersox,  92  Md.  567,  48 
Atl.  1060.  See  Henderson  v.  Cargill,  31 
Miss.  367,  where  the  statute  not  requiring 
it  the  omission  of  a  seal  was  held  immate- 
rial, although  the  commission  directed  a  re- 
turn under  seal. 

61.  Harvey  v.  Osborn,  55  Ind.  535;  Neese 
V.  Farmer's  Ins.  Co.,  55  Iowa  604,  8  N.  W. 
450;  Stephens  v.  Williams,  46  Iowa  540; 
Rochelle  v.  Alvarez,  4  La.  218;  Barfield  c. 
Hewlett,  4  La.  118;  Ingraham  v.  White,  2 
La.  294;  Paul  v.  Lowrv,  18  Fed.  Cas.  No. 
10,844,  -2  Cranch  C.  C.  628.  See  Wain  v. 
Freedland,  2  Miles  (Pa.)  161. 

Form  of  seal. —  The  seal  must  conform  to 
the  statutes  of  tlie  state  from  which  the 
commission  issued.  Neese  i\  Farmer's  Ins. 
Go.,  55  Iowa  (i04,  8  X.  w.  450'. 

62.  Ashcraft  v.  Chapman,  38  Conn.  230; 
Curtis  i;.  Curtis.  131  Ind.  489,  30  N.  E.  18; 
Pape  V.  Wright,  116  Ind.  502,  19  N.  E.  459; 
Paul  V.  Lowry,  18  Fed.  Cas.  No.  10.844,  2 
Cranch  C.  C.  628. 

63.  Alabama. —  Dozier  r.  Joyce,  8  Port. 
303. 

Indiana. —  Dumont  v.  McCracken,  6  Blackf. 
355. 

Louisiana. —  Davis  v.  Madden,  27  La.  Ann. 
632;  Morrison  r.  White,  16  La.  Ann.  100. 

Mississippi. —  Henderson  v.  Cargill,  31 
Miss.  367. 

Neic  Jersey. —  Crowther  v.  Lloyd,  31 
N.  J.  L.  395. 

North  Carolina.— \N&rd  v.  Ely,  12  N.  C. 
372. 

United  States.— Brown  i\  Ellis,  103  Fed. 
834. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  192. 

Return  under  seal  required  by  commission. 
—  It  is  immaterial  that  the  commission  re- 
quires a  return  under  seal.  Henderson  v. 
Cargill,  31  Miss.  367. 


Seal  on  envelope. —  \^Tiere  a  deposition 
taken  under  a  joint  and  several  commission 
was  signed  on  each  page  by  one  of  the  com- 
missioners, and  the  execution  of  the  commis- 
sion was  certified  by  him,  and  the  whole  was 
inclosed  in  an  envelope  sealed  and  properly 
directed,  with  the  signature  of  the  commis- 
sioner over  the  seal,  it  was  admitted,  al- 
though there  was  no  official  seal  inside. 
Wright       Wood,  23  Pa.  St.  120. 

64.  Meyers  v.  Russell,  52  Mo.  26. 

65.  Wallingford  r.  Western  Union  Tel,  Co., 
60  S.  C.  201,  38  S.  E.  443,  629. 

66.  Baker  v.  Kelly,  41  Miss.  696,  93  Am. 
Dec.  274. 

67.  Sehunior  v.  Russell,  83  Tex.  83,  18 
S.  W.  484,  where  the  seal  contained  the 
words,  "  United  States  Commercial  Agency." 

But  the  official  seal  of  the  consulate  should 
not  be  used  where  the  consul  is  a  party  to 
the  suit.  Massachusetts  Mut.  Acc.  Assoc.  v. 
Dudley,  15  App.  Cas.  (I>.  C.)  472. 

68.  Simons  v.  Morris,  53  Mich.  155,  18 
N.  W.  625. 

69.  State  v.  Levy,  3  Harr.  &  M.  (Md.) 
591;  Osgood  r,  Sutherland,  36  Minn.  243,  31 
N.  W.  211.  See  Nussear  r.  Arnold,  13  Serg. 
&  R.  (Pa.)  323,  where  it  was  held  to  be  suffi- 
cient to  seal  the  envelope. 

70.  Bissel  v.  Terrell,  18  La.  Ann.  45. 

71.  Rachac  v.  Spencer,  49  Minn.  235,  51 
N.  W.  920. 

72.  Form  of  certificate  of  official  character 
see  Thomas  r.  Dunaway,  .30  111.  373. 

73.  Kendall  v.  Limberg,  69  111.  355 ;  Morri- 
son V.  White,  16  La.  Ann.  100;  Rembert  v. 
Whitworth,  14  La.  Ann.  608;  Adams  v. 
Graves,  18  Pick.  (Mass.)  355;  Allen  i.  Per- 
kins, 17  Pick.   (Mass.)  369. 

74.  Morrison  r.  White,  16  La.  Ann.  100. 

75.  Tedrowe  r.  Esher,  56  Ind.  443 ;  Palmer 
V.  Fogg,  35  Me.  368,  58  Am.  Dec.  708. 

76.  Colorado. — Argentine  Falls  Silver  Min. 
Co.  V.  Molson.  12  Colo.  405,  21  Pac.  190. 

Louisiana. —  Pendery  v.  Crescent  Mut.  Ins. 
Co.,  21  La.  Ann.  410;  Baine  v.  Wilson,  18 
La.  59;  McMicken  t:  Stewart,  10  Mart. 
571. 

Ohio. —  Bond  v.  Ward,  Wright  747. 
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2.  Sufficiency  of  Proof  —  a.  Certifleate,  Signature,  or  Seal.  TIk;  authority  of 
the  ofRcer  to  act  in  the  preiriiBes  is  Kiifficioritly  shown  hy  liin  certificate,  official 
signature,  or  seal.'^^ 

b.  Certificate  of  Other  Officer.  VVIiei'o  deponitions  are  taken  before  a  corn- 
missi(M)or  or  officer  in  anotlier  state  or  jurisdiction,  liis  official  character  may  and 
in  inany  jurisdictions  must  be  authenticated  by  tlie  certificate  of  an  officer  having 
official  knowledge  of  the  facts.''^ 


Pennsylvania. —  Waugli  v.  Shunk,  20'  Pa. 
St.  1.30. 

Yermont. —  Bown  v.  Bean,  1  D.  Chipm.  176. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  194. 

Reason  for  rule. —  The  rule  requiring  that 
the  party  offering  a  deposition  taken  out  of 
the  state,  and  not  under  a  commission,  must 
prove  the  official  character  of  the  person  who 
took  it,  was  made  to  prevent  management 
and  imposition,  and  to  afford  reasonable  sat- 
isfaction to  the  court  that  the  transaction 
was  correct  and  fair.  Savage  v.  Balch,  8  Me. 
27. 

Vice-consul. —  A  commission  to  a  United 
States  vice-consul  or  commissioner  named, 
returned  executed  under  his  signature  as 
such,  is  admissible  on  proof  of  his  signature, 
and  that  he  was  reputed  and  acted  as  vice- 
consul  before  executing  the  commission. 
Stiff  r.  Nugent,  5  Rob.   (La.)  217. 

Extradition. —  A  vice-consul  may  as  acting 
consul  certify  depositions  for  extradition.  In 
re  Herris,  33  Fed.  165. 

Presumption  as  to  acquaintance  with  of- 
ficer.—  Where  the  adverse  party  living  in  an 
adjoining  town  attended  tlie  examination 
without  objection  it  Avill  be  presumed  that  he 
was  acquainted  with  the  magistrate  and 
knew  his  official  character.  Savage  v.  Baleh, 
8  Me.  27. 

77.  Arkansas. —  Johnson  r.  Cocks,  12  Ark. 
672. 

Indiana. —  Harvey  v.  Osborn,  55  Ind.  535 ; 
Earl  V.  Kurd,  5  Blackf.  248. 

Kentucky.  —  Waters  v.  Brown,  3  A.  K. 
Marsh.  557;  Talbott  h\  Bradford,  2  Bibb  316. 

Maine. —  State  y.  Kimball,  50  Me.  409; 
Bullen  V.  Arnold,  31  Me.  583;  Clement  v. 
Durgin,  5  Me.  9. 

Massachusetts. — Adams  v.  Graves,  18  Pick. 
355;  Allen  v.  Perkins,  17  Pick.  369. 

Minnesota. —  Tancre  v.  Reynolds,  35  Minn. 
476,  29  N.  W.  171. 

2Ve6m.<!A:a.— Yarnal  v.  Hupp,  (1902)  90 
N.  W.  645;  Martin  v.  Coppock,  4  Nebr.  173. 

Nevada. —  Blackie  v.  Cooney,  8  Nev.  41 ; 
Sargent  i\  Collins,  3  Nev.  260' 

Neio  Jersey. —  McNeal  L\  Braun,  53  N.  J.  L. 
617,  23  Atl.  687,  26  Am.  St.  Rep.  441. 

f'ennsylvania. —  Wright  i\  Waters,  32  Pa. 
St.  514;  Berks  County  v.  Ross.  3  Binn.  539. 

Tennessee. —  Hoover  v.  Rawlings,  1  Sneed 
287. 

Texas. —  Greenwood  v.  Woodward,  18  Tex. 
1 ;  Barber  r.  Greer,  20  Tex.  Civ.  App.  89,  63 
S.  W.  934 ;  Linskic  v.  Kerr,  ( Civ.  App.  1896 ) 
.34  S.  W.  705. 

Virginia. —  Hobbs  v.  Shumatos,  1 1  Gratt. 
516;  Pollard  ».  Lively,  2  (Jratt.  210. 

United  Stales. —  Dinsmore  r.  Maroney,  7 
Fed.  C.aH.  No.  3,920,  4  Blatchf.  41U;  Jasiier 
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V.  Porter,  13  Fed.  Cas.  No.  7,229,  2  McLean 
579;  Lindsay  f.  Riggs,  15  Fed.  Cas.  No.  8,366; 
Price  V.  Morris,  19  Fed.  Cas.  No.  11,414,  5 
McLean  4 ;  Ruggles  v.  Bueknor,  20  Fed.  Cas. 
No.  12,115,  1  Paine  358;  Vasse  v.  Smith,  28 
Fed.  Cas.  No.  1C,89«,  2  Craneh  C.  C.  31; 
Whitney  v.  Huntt,  29  Fed.  Cas.  No.  17,589, 

5  Cranch  C.  C.  120. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  196. 

Failure  to  state  official  title. —  The  acts  of 
a  justice  in  perpetuating  testimony  under 
the  Maryland  act  of  -July,  1779,  chapter  8, 
are  not  invalidated  by  his  failure  to  style 
himself  a  justice.    Brvden  v.  Taylor,  2  Harr. 

6  .J.  (Md.)  396,  3  Am.  Dee.  554. 

The  burden  of  proving  a  want  of  authority 
is  on  the  partv  objecting.  Adams  v.  Grave^^, 
18  Pick.  (Mass.)  355. 

78.  Arkansas. —  .Jenkins  v.  Tobin,  31  Ark. 
306. 

Connecticut. —  Thompson  v.  Stewart,  3 
Conn.  171,  8  Am.  Dec.  168. 

Illinois.— ^cott  i:  Bassett,  186  HI.  98.  57 
N.  E.  835;  Wheeler  v.  Shields,  3  HI.  348. 

Indiana. —  Baber  v.  Rickart,  52  Ind.  594. 

Louisiana.  —  McDonald  v.  Wells,  23  La. 
Ann.  189;  Wardwell  v.  Sterne,  22  La.  Ann. 
28:  Grant's  Succession,  14  La.  Ann.  765; 
Barelli  Lytle,  4  La.  Ann.  557;  Yeatman 
i:  Ervvin,  5  La.  264;  Barfield  v.  Hewlett,  4 
La.  118. 

Michigan. —  Thompson  v.  Clay,  60  Mich. 
627,  27 'N.  W.  699. 

Montana. — -Fredericks  v.  Davis,  3  Mont. 
251 ;  McCormiek  r.  Largey,  1  Mont.  158. 

New  Hampshire.  —  Dunlap  v.  Waldo,  6 
N.  H.  450. 

North  Carolina.  —  State  v.  Valentine,  29 
N.  C.  225. 

Ohio. —  Bond  v.  Ward,  Wright  747. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  190. 

A  certificate  of  the  clerk  of  a  foreign  court 
sealed  with  the  seal  of  the  court  is  a  suffi- 
cient authentication  of  the  officer's  authorit}' 
to  administer  oaths  and  take  depositions. 
Levitt  V.  Levitt,  2  Hem.  &  M.  626. 

The  seal  of  the  county,  affixed  by  its  clerk, 
is  a  sufficient  authentication  of  the  magis- 
trate's certificate,  with  extrinsic  evidence 
of  its  genuineness.  Dunlap  r.  Waldo,  6 
N.  H.  450. 

In  Louisiana  the  official  character  of  the 
officer  must  be  shown  by  the  attestation  of 
the  governor  under  the  great  seal  of  the 
state  (Vk'ardwell  i\  Sterne,  22  La.  Ann.  28; 
Grant's  Succession,  14  La.  Ann.  795; 
Thatcher  v.  Goff,  13  La.  360).  The  certifi- 
cate of  the  countv  clerk  i.s  not  sufficient 
(McDonald  i?.  Wells,  23  La.  Ann.  189:  Yeat- 
man V.  Erwin,  5  La.  264;  Barfield  v.  Hew- 
lett, 4  La.  118).    Where  there  is  no  internal 
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E.  Inclosing"  and  Sealing* — ^l.  In  General.  The  commission,  notice,  inter- 
rogatories, answers,  and  all  other  papers  constituting  the  return  must  be  inclosed 
in  a  suitable  wrapper  or  envelope,"  and  securely  sealed.^"  But  compliance  with 
these  formalities  is  unnecessary,  where  the  connnissioner  personally  delivers  the 
papers  to  the  clerk.^' 

2.  Attaching  Papers  Returned.  The  papers  returned  should  be  attached  or 
fastened  together  but  there  are  decisions  directly  holding  that  the  omission  to 
attach  or  connect  the  papers  returned  may  be  disregarded  wdiere  the  formalities 
respecting  inclosure,  sealing,  and  superscription  have  been  complied  with.**^ 

F.  Indorsement  and  Superscription  —  l.  In  General.  Statutory  require- 
ments as  to  the  indorsement  or  superscription  of  the  return  must  be  complied 
with ;  but  a  substantial  compliance  will  ordinarily  be  sufficient.^'' 


evidence  that  the  certificate  of  the  officer 
was  ever  seen  by  the  governor,  the  officer's 
capacity  is  not  shown.  Barelli  v.  Lytle,  4 
La.  Ann.  557 ;  Edmondson  i,\  Mississippi, 
etc.,  R.  Co.,  13  La.  282. 

Time  of  authentication. —  The  official  char- 
acter of  the  notary  may  be  authenticated  at 
any  time  before  the  deposition  is  read.  Scott 
V.  Bassett,  186  111.  98  ,  57  N.  E.  8S5. 

79.  Smiih  v.  Moody,  94  Ga.  534,  21  S.  E. 
157;  Philibert  v.  Wood,  2  Mart.  (La.)  204; 
Mofan  V.  Green,  21  N.  J.  L.  562;  Bascom  v. 
Bascom,  Wright  (Ohio)  632. 

80.  Gage  f.  Bro\TO,  125  III.  522, 
17  N.  E.  754. 

'New  Jersey. —  Moran  v.  Green,  21  N.  J.  L. 
562. 

North  Carolina. — -Ward  v.  Ely,  12  N.  C. 
372. 

South  Carolina. —  Travers  v.  Jennings,  39 
S.  C.  410,  17  S.  E.  849. 

United  States. —  In  re  Thomas,  35  Fed. 
337;  Shankwiker  v.  Reading,  21  Fed.  Cas. 
No.  12,704.  4  McLean  240. 

See  16  Cent.  Dig.  tit.  "  Depositions."  §  198. 

Where  there  are  two  commissioners  the 
seals  of  both  should  appear.  Wain  r.  Freed- 
land,  2  Miles  (Pa.)  161. 

SufSciency  of  sealing. —  Securing  the  flap 
of  the  envelope  with  gum  is  a  sufficient  seal- 
ing. Morgan  i'.  Jones,  44  Conn.  225 ;  Van 
Sickle  V.  Gibson,  40  Mich.  170. 

The  seal  of  an  express  company  may  be 
used  by  the  commissioners  when  they  write 
their  names  across  it.  In  re  Thomas,  35  Fed. 
337. 

Presumption  as  to  seal. —  Where  the  en- 
velope is  properly  directed  and  sealed  up  it 
will  be  presumed  that  the  seal  is  that  of  the 
commissioner  who  took  the  deposition.  Doc 
V.  Hughes,  18  N.  Brunsw.  296. 

Evidence  of  sealing. —  It  is  sufficient  evi- 
dence that  the  deposition  was  sealed  up  by 
the  magistrate  if  the  envelope  is  sealed  and 
the  name  of  the  magistrate  is  written  across 
the  seal,  although  he  certify  only  that  he 
"  intended  "  to  seal  it  up.  Thorp  v.  Orr,  23 
Fed.  Cas.  No.  14,006,  2  Cranch  C.  C.  335. 

Failure  to  seal. —  A  deposition  will  not  be 
rejected  because  not  inclosed  in  a  sealed  en- 
velope, where  the  magistrate  who  took  it 
properly  certifies  and  identifies  it.  Cowell 
V.  State,  16  Tex.  App.  57. 

Non-compliance  with  rule. —  The  failure  to 
inclose  the  papers  in  a  packet  bound  with 


tape,  and  sealed  at  the  crossings  of  the  tape, 
as  required  by  chancery  rule  52,  §§  5,  6,  is 
a  mere  irregularity,  which  will  be  deemed 
immaterial,  in  the  absence  of  any  suspicion 
that  the  deposition  has  been  tampered  with, 
or  that  wrong  has  been  done.  Chadwick  v. 
Chadwick,  59  Mich.  87,  26  N.  W.  288. 

Commissioner  clerk  of  the  court. —  It  is  not 
a  good  objection  that  a  deposition  taken  by 
a  commissioner  who  is  also  clerk  of  the  court 
was  not  sealed  up.  Nelson  v.  Woodruff,  1 
Black  (U.  S.)  156,  17  L.  ed.  97. 

Necessity  of  certificate. —  The  officer  need 
not  certify  that  he  closed  and  directed  tlie 
return.    Moran  c  Green,  21  N.  J.  L.  562.  , 

81.  Hutson  V.  Hutson,  9  Lea  (Tenn.) 
354. 

82.  Gage  v.  Brow,  125  111.  522,  17  N.  E. 
754,  where  the  depositions  were  pinned  to- 
gether, and  the  pins  had  evidently  been  re- 
moved one  or  more  times. 

Use  of  wafers. —  It  is  sufficient  to  connect 
the  papers  by  wafers.  Gordon  v.  Nelson,  16 
La.  321;  Williams  v.  Eldridge,  1  Hill  (N.  Y.) 
249. 

83.  Parker  v.  Brashaer,  16  La.  69 ;  Downs 
V.  Hawley,  112  Mass.  237;  Savage  v.  Birek- 
head,  20  Pick.  (Mass.)  1'67;  Kingston  v. 
Lesley,  10  Serg.  &  R.  (Pa.)  383. 

Answers  not  attached  to  commission. — • 
Answers  to  interrogatories,  so  desigTiated, 
will  be  received,  although  not  attached  to 
the  commission,  if  they  are  returned  with 
it  in  the  same  package,  indorsed  as  the  depo- 
sitions of  the  persons  whose  testimony  was 
to  be  taken.  Texas,  etc.,  R.  Co.  v.  Walker, 
(Tex.  Civ.  App.  1901)  60  S.  W.  796. 

84.  Babb  v.  Aldrich,  45  Kan.  218,  25  Pac. 
558. 

The  caption  need  not  appear  on  the  wrap- 
per inclosing  the  deposition,  but  may  be  on 
a  separate  paper.  Nye  v.  Spalding,  11  Vt. 
501. 

Inclosing  indorsed  envelope. —  An  envelope 
properly  indorsed  may  be  returned  in  an  en- 
velope merely  containing  the  direction. 
Evans  v.  Revnolds,  32  Ohio  St.  163;  Barber 
r.  Geer,  (Tex.  Civ.  App.  1901)  63  S.  W. 
1007. 

Indorsed  envelope  furnished  by  attorney. — 

The  officer  may  use  an  envelope  prepared  by 
the  attorneys  and  in  doing  so  he  adopts  the 
indorsements  and  superscription.  Missouri, 
etc.,  R.  Co.  f>.  St.  Clair,  21  Tex.  Civ.  App. 
345,  51  S.  W.  666. 
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2.  Title  of  Cause  —  Names  of  Parties.  W lion  so  required  the  names  of  tlie 
parties  or  title  oi:'  the  cautse  (should  l>e  ])ro[)erly  irxJorfsed,**''  but  it  will  he  sufficient 
if  they  substantially  a])[)eHr,  although  inforniHlly,'^*'  and  omissions  in  this  respeet 
may  in  the  discretion  of  tlie  court  be  supplied  by  the  officer.**^  However,  such  an 
indorsement  is  unnecessary  if  not  required  by  statute,***  or  where  the  statute  is 
merely  directory.^^ 

3.  Names  of  Witnesses.    The  indorsement  of  the  names  of  the  witnesses  is  a 

mere  matter  of  practice,  and  convenience  and  errors  therein  or  even  its  omission 
may  be  disregarded  especially  where  the  witnesses  are  properly  designated  in  the 
papers  returned.''" 

4.  Name  of  Officer.  A  snljstantial  compliance  witli  provisions  that  the  officer 
or  commissioner  shall  indoi'se  his  name  on  the  envelope  or  wrapper  or  write  it 
across  the  seal  thereon  is  necessary.^'  However,  where  there  is  no  suspicion  of 
imfairness,  if  the  name  of  the  commissioner  is  written  on  the  envelope,  although 
not  across  the  seals,  it  will  be  sufficient.^^ 

5.  Address  or  Direction.  Regularly  the  return  should  be  addressed  or  directed 
in  accordance  with  the  instructions  to  the  court  in  which  the  deposition  is  to  be 
used,  or  to  the  clerk  thereof     but  a  misdirection  will  not  require  the  exclusion  of 


85.  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36 
S.  C.  213,  15  S.  E.  562. 

86.  Indiana,  etc.,  R.  Co.  v.  Wilson,  77  III. 
App.  603;  St.  Louis,  etc.,  R.  Co.  v.  French, 
56  Kan.  584,  44  Pae.  12 ;  Whittaker  v.  Voor- 
hees,  38  Kan.  71,  15  Pac.  874;  Field  v. 
Tenney,  47  N.  H.  513;  Knoxville  F.  Ins. 
Co.  V.  Hird,  4  Tex.  Civ.  App.  82,  23  S.  W. 
393. 

The  indorsement  of  the  firm-name  of  a 

party  is  sufficient.  Forsyth  Baxter,  3 
111.  9. 

87.  Marsalis  v.  Texas  Cactus  Hedge  Co.,  2 
Tex.  Unrep.  Cas.  292. 

88.  Wise  V.  Collins,  121  Cal.  147,  53  Pac. 
640. 

89.  Cole  V.  Choteau,  18  III.  439. 

90.  Henderson  r.  Williams,  57  S.  C.  1,  35 
S.  E.  261;  Nye  v.  Spalding,  11  Vt.  501. 

An  error  in  the  initials  of  the  witness  is 
immaterial  where  the  indorsement  is  extra- 
official.  Wise  V.  Collins,  121  Cal.  147,  53 
Pac.  640. 

Identification  by  reference  to  commission 
and  certificate. — An  indorsement  that  the  en- 
velope contains  the  depositions  of  "  S.  et  al. 
witnesses "  is  sufficient,  where  they  may  be 
identified  by  reference  to  the  commission  and 
certificate.  Gulf,  etc.,  R.  Co.  v.  Lyman, (Tex. 
Civ.  App.  1901)  65  S.  W.  69. 

The  officer  may  supply  the  omission  by 
permission  of  the  court.  Marsalis  r.  Texas 
Cactus  Hedge  Co.,  2  Tex.  Unrep.  Cas.  292. 

91.  deorffia. —  Smith  v.  Moody,  94  Ga.  534, 
21  S.  E.  157. 

New  York. —  Brown  r.  Southworth,  9  Paige 
361. 

Pennsijlvania. —  Wain  v.  Freedland,  2 
Miles  161. 

Houlh  (JaroUna. —  Travers  v.  Jennings,  39 
S.  C.  410,  17  S.  E.  849. 

United  dilutes. —  In  re  Thomas,  35  Fed. 
33'7. 

Indorsement  by  magistrate  to  whom  deliv- 
ered. Where?  iiii  inclosed  return  whicli  has 
not  be(!n  indorsed  is  dc^livercd  to  tli(\  magis- 
.tratc!  in  open  court,  he  may  as  authorized 
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by  statute  indorse  thereon  the  name  of  the 
person  from  whom  it  is  received  and  the 
time  of  its  reception.  Keys  v.  Flemister,  111 
Ga.  874,  36  S.  E.  948. 

Indorsement  on  inner  envelope. —  If  the  of- 
ficer's name  is  written  across  the  seals  of 
the  envelope  inclosing  the  return,  it  will  be 
sufficient,  although  the  outside  envelope  in 
which  that  envelope  and  its  contents  are  in- 
closed is  not  so  indorsed.  Barber  i'.  Geer, 
(Tex.  Civ.  App.  1901)  63  S.  W.  934. 

Where  there  are  several  commissioners, 
each  should  indorse  his  name  on  the  envel- 
ope (Brown  v.  Southworth,  9  Paige  (X.  Y.) 
351;  Wain  v.  Freedland,  2  IMiles  (Pa.)  161), 
although  a  deposition  undoubtedly  genuine 
may  be  read,  where  but  one  commissioner 
signs  (Bro\TO  v.  Southworth,  9  Paige  (X.  Y. ) 
351). 

92.  Park  v.  Bancroft,  12  Ala.  468;  Mc- 
Kenzie  v.  Barnes,  12  Rich.  (S.  C.)  205,  where 
the  names  of  the  commissioners  appeared  on 
one  side  of  the  envelope  and  the  seals  on  the 
other. 

93.  Clarke  v.  Benford,  22  Pa.  St.  353. 
The  form  of  the  direction  is  immaterial,  if 

the  package  reaches  its  destination,  and  the 
manner  of  the  return  is  provided  for  by  a 
stipulation  which  has  been  complied  with. 
Williams  i\  Eldridge,  1  Hill  (X.  Y. )  249. 

Address  to  the  court. —  Depositions  sealed 
up  and  indorsed  "  in  the  supreme  court," 
with  the  title  of  the  cause,  the  date  and  the 
commissioner's  name,  are  sufficiently  ad- 
dressed to  the  court.  Waterhouse  r.  New 
Brunswick  Mar.  Assur.  Co.,  5  N.  Brunsw. 
639. 

Delivery  to  clerk. —  It  is  no  objection  to  a 
commission  returned  by  stipulation  to  one 
of  the  counsel,  and  by  him  delivered  to  the 
clerk  of  the  court,  that  the  clerk's  residence 
was  not  indorsed  on  the  conunission  pursu- 
ant to  statute.  Williams  v.  Eldridge,  1  Hill 
(N.  Y.)  24!). 

Necessity  of  certificate. — The  commissioner 
need  not  certiFv  that  he  directed  the  return. 
Moran  v.  Greeii,  21  N.  J.  L.  502. 
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the  deposition  wliere  the  return  has  reached  the  proper  officer  or  tribunal,  and  no 
prejudice  has  or  will  result.^'' 

G.  Exhibits.  Exhibits  admitted  in  evidence  or  refused  admission  should  be 
returned,'"'  attached  to  or  inclosed  with  the  commission  or  deposition,^^  and 
properly  identilicd." 

H.  Transmission  or  Delivery  —  l.  In  General.  In  some  jurisdictions  after 
depositions  are  taken  the  officer  must  retain  them  in  his  possession  imtil 
they  are  delivered  or  transmitted  by  liim;^^  and  requirements  of  this  charac- 
ter or  requirements  or  instructions  as  to  the  transmission  of  the  deposition  must 
as  a  rule  be  strictly  complied  with.^^    But  irregularities  in  transmission  may  be 


94.  Connecticut. —  Scripture  v.  Neweomb, 
16  Conn.  588;  Thompson  r.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  108. 

Georgia. — Louisville,  etc.,  R.  Co.  v.  Chaffin, 
84  Ga.  519,  11  S.  E.  891. 

Michigan. —  Locke  v.  Tuttle,  41  Mich.  407, 
1  N.  W.  1039. 

Pennsylvania. —  Clarke  v.  Benford,  22  Pa. 
St.  353;  New  York  State  Bank  t\  Western 
Bank,  2  Miles  16. 

Texas. —  Eakin  v.  Morris,  1  Tex.  App.  Civ. 
Gas.  §  883. 

United  States. —  Frevall  v.  Bache,  9  Fed. 
Gas.  No.  5,113.  5  Cranch  G.  C.  463;  Thorpe 
r.  Orr,  23  Fed.  Cas.  No.  14,006.  2  Cranch 
C.  C.  335. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  199. 

95.  Edelman  v.  Byers,  75  111.  367. 

The  Missouri  statute  requiring  exhibits 
proved  or  referred  to  to  be  inclosed,  sealed 
up,  and  directed  to  the  clerk  is  mandatorj^ 
Crane  Co.  v.  Neel,  (Mo.  App.  1903)  77  S.  W. 
766. 

A  copy  of  a  receipt,  the  original  of  which 
was  produced  for  examination,  should  be 
inclosed  with  the  commission.  Hauenstein 
v.  Gillespie,  73  Miss.  742,  19  So.  673,  55  Am. 
St.  Rep.  569. 

Failure  to  return. —  If  there  is  clear  evi- 
dence to  identify  papers  as  those  referred  to 
in  the  depositions  taken  by  the  commission- 
ers they  may  be  received  in'  evidence,  al- 
though not  returned  with  the  depositions. 
Thompson  i'.  Reed,  10  N.  Brunsw.  7. 

96.  Edelman  r.  Byers,  75  111.  367;  Thomp- 
son V.  Reed,  10  N.  Brunsw.  7. 

Originals  or  copies. —  There  may  be  excep- 
tions where  the  document  cannot  by  law  be 
removed  from  its  place  of  custody;  in  such 
case  an  office  copy  or  an  examined  copy  should 
be  returned  with  the  commission.  Thompson 
V.  Reed,  10  N.  Brunsw.  7. 

Exhibits  which  are  properly  identified  may 
be  used,  although  not  attached  to  the  deposi- 
tion. Black  V.  Webber,  (Nebr.  1901)  96  N.  W. 
606;  Lawton  r.  Tarratt,  9  N.  Brunsw.  1. 

Withdrawing  deposition  to  attach  exhibit. 
— A  deposition  may  be  withdrawn  before  trial 
for  the  purpose  of  attaching  an  exhibit  which 
was  not  returned  under  seal.  Crane  Co.  t. 
Neel,  (Mo.  App.  1903)  77  S.  W.  766. 

97.  It  will  be  presumed  that  a  commission 
is  in  the  same  state  in  whi«h  it  came  from 
the  commissioners,  and  that  the  exhibits  in- 
closed are  those  referred  to  in  the  deposi- 
tions.   Lawton  i.  Tarratt,  9  N.  Brunsw.  1. 
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Necessity  of  certificate  of  annexation.— 

When  the  execution  of  notes  is  proved  by 
a  commission,  it  is  not  essential,  the  notes 
being  otherwise  clearly  described  and  identi- 
fied, that  the  commissioners  should  distinctly 
certifj'  in  their  return  that  the  notes  pro- 
duced on  the  examination  and  sworn  to  bj' 
the  witnesses  were  annexed  to  and  returned 
with  the  commission.  Brumskill  v.  James, 
11  N.  Y.  29-4. 

The  mere  proof  of  the  handwriting  of  one 
of  the  commissioners  upon  a  paper  purport- 
ing to  have  been  referred  to  in  the  deposi- 
tions is  not  sufficient  evidence  of  identity. 
Thompson  v.  Reed,  10  N.  Brunsw.  7. 

98.  Jones  v.  Neale,  13  Fed.  Cas.  No.  7,483, 
1  Hughes  268;  Shankwiker  i'.  Reading,  21 
Fed.  Cas.  No.  12,704,  4  McLean  240. 

Presumption. —  It  will  be  presumed  that 
commissioners  have  done  their  duty  in  keep- 
ing depositions  until  they  were  forwarded, 
unless  the  contrary  appears.  Glover  v.  Mill- 
ings, 2  Stew.  &  P.  (Ala.)  28. 

Immediate  transmission. —  Unless  so  re- 
quired a  deposition  need  not  be  immediately 
transmitted.  Ukiah  Bank  v.  Mohr,  130  Cal. 
268,  62  Pac.  511. 

Return  by  mail  or  express. —  Retention 
need  not  be  shown  where  the  return  is  made 
by  mail  or  express  under  the  seal  of  the 
officer.  Bvilwinkle  v.  Cramer,  30  S.  C.  153, 
8  S.  E.  689;  Stewart  v.  Townsend,  41  Fed. 
121. 

99.  Dwindle    v.    Howland,    1    Abb.  Pr. 

(N.  Y.)   87;  Richardson  v.  Gere.  21  Wend. 

(N.  Y.)  156;  Jones  v.  Neale,  13  Fed.  Cas. 
No.  7,483.  1  Hughes  268;  Shankwiker  r. 
Reading,  21  Fed.  Gas.  No.  12,704,  4  McLean 
240. 

A  substantial  compliance  with  the  statute 
will  be  sufficient.  Garner  v.  Cleveland,  35 
Tex.  74. 

To  clerk  of  court  in  which  action  is  pend- 
ing.—  A  statute  requiring  delivery  or  trans- 
mission by  the  officer  to  the  clerk  of  the 
court  in  which  the  action  is  pending  is  com- 
plied v.ith  by  transmission  to  the  clerk  of 
the  court  in  which  the  action  originated,  and 
delivery  by  him  to  the  clerk  of  the  court  in 
which  the  trial  was  ordered.  Watermnn  r, 
Chicago,  etc.,  R.  Co.,  82  Wis.  613,  52  N.  W, 
247. 

Time  of  return. —  Where  a  party  is  likely 
to  be  prejiidiced  from  the  late  return  of  a 
deposition,  the  proper  practice  is  to  interpose 
a  motion  for  continuance  over  the  term,  or 
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waived  ;^  and  if  the  return  is  erroncoiinly  transmitted  to  a  party  or  counBcl  if  no 
prejudice  ha8  resulted  the  irre<^iilarity  may  l>e  disregarded.^ 

2.  Personal  Delivery  —  a.  By  Offieer.  The  return  may  be  delivered  by  tlie 
officer  l)efore  whom  the  deposition  was  taken.^ 

b.  By  Party.  While  it  lias  been  held  that  a  return  delivered  by  the  party  on 
whose  behalf  the  deposition  was  taken,  or  by  his  attorney  is  irrej^ular  and 
improper/  it  has  also  been  held  that  a  return  delivered  under  such  circumstances 
is  not  objectionable,  if  it  is  in  the  condition  in  which  it  left  the  hands  of  the 
commissioner  or  otHcer,  and  due  proof  of  that  fact  is  made."' 

e.  By  Special  Messenger.  The  return  may  be  delivered  by  a  private  person 
or  a  special  messenger  who  received  it  from  the  commissioner  for  that  purpose.*^ 

3.  Mailing  —  a.  In  General.  The  most  usual  and  convenient  mode  of  trans- 
mitting the  return  is  by  mailing  it  properly  directed,  and  this  mode  may  be 
resorted  to  unless  other  methods  are  specifically  required.''' 

b.  Proof  of.  In  some  jurisdictions  by  statute  proof  of  transmission  by  mail 
must  appear  by  the  certificate  or  receipt  of  the  postmaster  at  the  place  of  mail- 


for  delay  xmtW  preparation  for  trial  can  be 
made.    Marsh  v.  French,  82  111.  App.  76. 

Day  set  for  trial. —  A  deposition  will  not 
be  suppressed  because  not  returned  until  the 
day  set  for  trial.  Marsh  i'.  French,  82  111. 
App.  76. 

Presumption  of  regularity. —  It  will  be  pre- 
sumed that  commissioners  performed  their 
duty  in  forwarding  depositions.  Glover  v. 
Millings.  2  Stew.  &  P.  (Ala.)  28. 

Proof. — The  reception  of  a  commission  exe- 
cuted abroad  must  be  proved  by  affidavit. 
Bourdiilon  v.  Alleyne,  4  Bro.  Ch.  100,  29 
Eng.  Reprint  790. 

Depositions  taken  after  a  premature  return 
may  be  added  thereto,  and  annexed  to  the 
commission.    Irving  v.  Viana,  1  Y.  &  J.  416. 

Where  the  depositions  are  returned  with- 
out the  commission,  it  having  been  carried 
oif  by  the  commissioners  of  one  party,  a 
subpoena  duces  tecum  may  issue  to  them  for 
its  return.    Anonymous,  Pr.  Reg.  I2G. 

1.  Opening  the  package  by  agreement  of 
the  parties  is  a  waiver  of  irregularities  in 
transmission.  Killian  v.  Augusta,  etc.,  R. 
Co.,  78  Ga.  749,  3  S.  E.  621. 

2.  Kennedy  v.  Kennedy,  1  Hog.  311. 

A  return  received  by  one  of  the  parties, 
submitted  to  and  examined  by  the  attorney 
for  the  other  and  then  filed  will  not  be  ex- 
cluded.   Clarke  r.  Benford,  22  Pa.  St.  353. 

A  return  improperly  received  by  counsel 
may  be  directed  to  be  filed.  New  York  State 
Bank  r.  Western  Bank,  2  Mil  s  (Pa.)  Ifl. 

3.  Hutson  r.  Hutson,  9  Lea  (Tenn.)  354; 
Andrews  v.  Parker,  48  Tex.  94:  Jones  v. 
Neale,  13  Fed.  Cas.  No.  7,483,  1  Hughes  268  ; 
Shankvviker  r.  Reading,  21  Fed.  Cas.  No. 
12,704,  4  McLean  240;  3  Blackstone  Comm. 
447. 

Statutory  requirement  of  mailing  or  deliv- 
ery by  messenger.  -  I'eisonal  delivery  by  the 
officer  is  good,  iiltliongh  the  statute  directs 
tranHinission  by  iiiiiil  or  special  messenger. 
Andrews  r.  Piirkci',  4S  Tex.  !)4. 

4.  Breeding  v.  Stamper,  18  B.  Mon.  (Ky.) 
175;  Sayre  );.  Sayre,  14  N.  J.  L.  4S7. 

Retention  by  attorney. —  Dcijositions  de- 
livered to  tl)(!  attorneys  and  kept  by  them 
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until  the  trial,  and  then  presented  unsealed, 
etc.,  are  irregular  and  not  admissible.  Louis- 
ville, etc.,  R.  Co.  V.  Heilprin,  95  111.  App.  402. 

5.  Logan  r.  Hodges,  7  Ala.  66;  Veaeh  f. 
Bailiff,  5  Harr.  (Del.)  379;  Dwinelle  v.  How- 
land,  1  Abb.  Pr.  (N.  Y.)  87;  Homer  v.  Mar- 
tin, 6  Cow.  (N.  Y.)  156;  Dotv  v.  Strong,  1 
Pinn.  (Wis.)  .313,  40  Am.  Dec'  773. 

6.  Dill  V.  Camp,  22  Ala.  249,  holding  that 
it  is  not  incumbent  on  the  party  offering  the 
deposition  to  prove  that  the  messenger  was 
disinterested. 

A  third  person  by  whom  the  return  was 
received  from  the  person  to  whom  it  was  de- 
livered by  the  officer  is  not  a  competent  mes- 
senger.   Sayre  r.  Sayre,  14  N.  .J.  L.  487. 

Under  the  former  English  practice,  where 
depositions  were  taken  in  the  country,  the 
answer  was  sealed  up  and  taken  to  the  court 
by  one  of  the  commissioners,  or  was  sent  by 
a  messenger  who  swore  he  received  it  from 
one  of  the  commissioners,  and  that  it  had 
not  been  opened  nor  altered  since  he  received 
it.    3  Blackstone  Comm.  447. 

Proof  of  unchanged  condition. —  ^Miere  the 
return  is  intrusted  for  delivery  to  an  express 
company,  compliance  with  a  statute  requir- 
ing that  the  agent  to  whom  the  return  is 
delivered  by  the  commissioner  must  show 
that  it  hnd  not  been  opened  nor  altered  since 
its  receipt  is  indispensable.  Dwinelle  v.  How- 
land,  I  Abb.  Pr.  (N.  Y^.)  87. 

7.  Crawford  t.  Loper,  25  Barb.  (N.  Y.) 
449;  Brown  r.  Southworth,  9  Paige  (N.  Y.) 
351:  Bulwinkle  c.  Cramer,  30  S.  C.  153.  S 
S.  E.  689;  Waton  r.  Bostwick.  2  Bay  (S.  C.) 
312;  Garner  r.  Cleveland,  35  Tex.  74;  U.  S. 
V.  Fifty  Boxes,  etc.,  of  Lace,  92  Fed.  601 : 
Egbert";-.  Citizens'  Ins.  Co.,  7  Fed.  47,  2  Mc- 
Crary  386. 

Substantial  compliance  with  a  directory 
statute  prescribing  the  mode  in  which  the 
return  may  be  transmitted  by  mail  will  be 
sufficient.    Garn(>r  v.  Cleveland.  35  Tex.  74. 

Indirect  mailing. —  It  is  immaterial  that 
foreign  (le|)ositions,  directed  to  be  addressed 
to  the  clerk  and  returned  by  mail,  were  for- 
warded through  the  embassy  bag  by  mail 
to  Washington,  and  thence  to  the  clerk,  to 
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ing,^  and  by  an  indorsement  of  the  fact  of  its  reception  at  the  point  of  its  desti- 
nation by  the  postmaster  there,^  otlierwise  the  deposition  cannot  be  read.  Not- 
withstanding snch  statutes^"  the  commissioner  may  prove  the  fact  of  mailing 
himself/^  or  where  tlie  commission  has  been  executed  abroad/^  tlie  course  pur- 
sued may  be  shown  by  extrinsic  proof.^^ 

e.  Presumptions.  Where  the  depositions  are  received  by  mail,  and  there  is 
no  evidence  of  irregularity,  it  will  be  presumed  that  the  connnissioner  or  officer 
duly  deposited  them  in  the  proper  post-office,  although  no  indorsement  or  certiti- 
cate  to  that  effect  appears.'* 

I.  Filing- OP  Recording" — l.  Necessity.  Depositions  when  taken  and  com- 
pleted should  be  returned  to  the  court  in  which  tliey  are  to  be  used,  placed  on  its 
files,  or  recorded  as  required  by  law  ;    and  neither  the  commissioners  nor  the  par- 


whom  they  were  properly  addressed,  instead 
of  being  forwarded  direct.  U.  S.  r.  Fifty 
Boxes,  etc.,  of  Lace.  92  Fed.  601. 

8.  Babeock  v.  Huntington,  9  Ala.  869; 
Findlay  v.  Mineralized  Rubber  Co.,  98  Ga. 
275,  25  S.  E.  456;  Laird  v.  Ivens,  45  Tex. 
621;  Greenwood  v.  Woodward,  18  Tex.  1; 
Anderson  v.  Rogge,  (Tex.  Civ.  App.  1894) 
28  S.  W.  106;  Central,  etc.,  R.  Co.  v.  Han- 
cock, 2  Tex.  Unrep.  Gas.  301. 

Identification  of  postmaster. — The  addition 
to  the  name  of  the  party  who  receipts  for 
the  return  of  the  initials  P.  M.  sufficiently 
indicate  that  he  is  the  postmaster.  Central, 
etc.,  R.  Co.  V.  Hancock,  2  Tex.  "Unrep.  Gas. 
301. 

Receipt  by  postal  clerk. —  A  postmaster's 
clerk  with  whom  a  return  is  deposited  may 
certify  its  receipt.  Greenwood  v.  Woodward, 
18  Tex.  I. 

Postmark. —  The  office  at  which  the  depo- 
sitions were  mailed  may  be  sho\TO  by  the 
postmark.  Anderson  v.  Rogge,  (Tex.  Civ. 
App.  1894)  28  S.  W.  10«;  Central,  etc.,  R. 
Co.  1-.  Hancock,  2  Tex.  Unrep.  Cas.  301. 

9.  Findlay  v.  Mineralized  Rubber  Co.,  98 
Ga.  275,  25  S.  E.  456;  Killian  v.  Augusta, 
etc.,  R.  Co.,  78  Ga.  749,  3  S.  E.  621. 

Postmark. —  The  arrival  in  due  course  of 
the  mail  is  shoMTi  by  the  postmark  of  the 
receiving  ofHce,  and  by  the  receipt  of  the 
clerk  to  the  mail  carrier.  Killian  r.  Au- 
gusta, etc.,  R.  Co.,  78  Ga.  749,  3  S.  E.  621. 

Receipt  by  deputy  clerk. —  That  a  deputy 
clerk  instead  of  the  clerk  himself  received 
the  returns  from  the  postmaster  is  no  cause 
for  suppressing  it.  Louisville,  etc.,  R.  Co.  v. 
Chaffin,  84  Ga.  519,  11  S.  E.  891. 

If  the  package  reaches  its  destination  in- 
tact it  is  prima  facie  evidence  that  it  was 
fairly  transmitted.  Babeock  v.  Huntington, 
9  Al'a.  869. 

10.  Winston  r.  Miller,  1  Stew.  (Ala.)  508. 

11.  The  certificate  of  a  notary  that  the 
depositions  were  retained  by  him  until  they 
were  placed  in  the  post-office  properly  ad- 
dressed, and  that  he  personally  placed  them 
in  the  post-office  is  sufficient,  and  it  makes 
no  difference  whether  he  prepared  the  certifi- 
cate before  or  after  placing  the  depositions 
in  the  envelope.  Riser  v.  Southern  R.  Co., 
(S.  C.  1903)  46  S.  E.  47. 

12.  A  deposition  taken  beyond  the  limits 
of  the  United  States  is  sufficiently  verified 
prima  facie  by  the  certificate  of  the  commis- 


sioner that  lie  placed  it  on  board  a  vessel, 
naming  it,  destined  to  a  port  of  the  United 
States,  or  in  some  post-office,  to  be  sent  by 
mail  to  some  place  in  the  United  States,  if 
the  deposition  afterward  come  to  hand  post- 
marked accordingly.  Innerarity  i,-.  Mims,  1 
Ala.  660. 

13.  Innerarity  v.  Mims,  1  Ala.  660. 

14.  Hall  V.  Barton,  25  Barb.  (N.  Y.)  274; 
Waton  r.  Bostwick,  2  Bay  (S.  C.)  312.  See 
Egbert  v.  Citizens'  Ins.  Co.,  7  Fed.  47,  2 
McCrary  386. 

Certificate  of  mailing. —  The  commissioner 
need  not  certify  that  the  return  was  depos- 
ited in  the  post-office  indicated  by  the  direc- 
tions forwarded  with  the  commission.  Brum- 
skill  v.  James,  11  N.  Y.  294. 

15.  Form  of  motion  requiring  clerk  to  file 
deposition  see  California  v.  Southern  Pac. 
Co.,  153  U.  S.  239,  14  S.  Ct.  1138,  38  L.  ed. 
702. 

Form  of  order  for  filing  return  see  New 
York  State  Bank  v.  Western  Bank,  2  Miles 
(Pa.)  16. 

16.  Kentucky.— ^n\iie  v.  Moyers,  31  S.  W. 
280,  17  Ky.  l!  Rep.  402. 

il/ruiie.— Witzler  v.  Collins,  70  Me.  290,  35 
Am.  Rep.  327:  Folan  v.  Lary,  65  Me.  11; 
Webster  v.  Calden.  55  Me.  165;  Winslow  V. 
Mosher,  19  Me.  151. 

Massachusetts. —  Simpson  i'.  Dix,  131  Mass. 
179;  Bradstreet  r.  Baldwin,  11  Mass.  229. 

New  Jersey. — Emmett  v.  Briggs,  21N.  J.  L. 
53. 

New  York. —  Jackson  v.  Hobby,  20  Johns. 
357. 

Ohio. —  Myers  v.  Anderson,  Wright  513. 

Pennsijlvania. —  Lour  v.  Vandermark,  4 
Kulp  425;  Smith  v.  Austin,  4  Brewst.  89. 

Tennessee. — Maultsby  r.  Carty,  11  Humphr. 
361. 

United  States. —  Grand  Haven  First  Nat. 
Bank  v.  Forest,  44  Fed.  246;  Gould  v.  Gould, 
10  Fed.  Cas.  No.  5,637,  3  Story  516. 

See  16  Cent.  Dig.  tit.  "  Depositions,'"  §  203. 

Depositions  used  in  argument  before  the 
court  become  part  of  the  case  and  must  be 
filed.  Rogers  v.  Gilmore,  13  Wkly.  Notes 
Cas.  (Pa.)  193. 

Presumption  as  to  shorthand  notes. — If  the 
record  does  not  show  affirmatively  that  the 
shorthand  reporters'  original  notes  were  not 
filed  with  the  transcript,  it  will  be  presumed 
in  favor  of  the  judgment  that  they  were. 
People  V.  Grundell,  75  Cal.  301.  17  Pac.  2il4. 
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ties  liave  the  riglit  to  retain  them."  If  they  are  im]>roper]y  retained,  tlie  party 
having  tliern  in  possession  may  be  compelled  to  pi'odiice,  iilc,  or  record  tijem.'** 
Under  some  circumstances,  however,  tlie  failure  to  file  a  deposition  will  not  ren- 
der it  inadmissible,  as  where  its  filing  is  not  required  Ijy  rule  or  statute,^  or  the 
failure  to  file  it  was  due  to  the  inadvertence  of  the  judge  by  whom  it  wa« 
received,  or  the  neglect  of  the  clerk  with  whom  it  was  deposited.*  And  in  a 
proper  case  a  rule  of  court  recpiring  depositions  to  be  filed  may  be  relaxed  or 
disregarded.^' 

2.  Time  of.  The  depositions  must  be  filed  or  recorded  within  the  time  pre- 
scribed by  statute  or  rule,^^  or  if  no  time  is  prescribed  they  must  be  filed  a  reason- 


Failure  to  file  —  Death  of  witness. —  The 

right  to  vise  a  deposition  in  the  lifetime  of 
the  witness  which  is  lost  by  the  failure  to 
file  it  is  not  revived  by  his  death.  Folan  v. 
Lary,  65  Me.  11. 

If  papers  referred  to  in  depositions  in  per- 
petuam  are  not  recorded,  those  parts  of  the 
depositions  which  refer  to  the  papers  will 
be  rejected,  and  the  papers  themselves  re- 
ceived as  independent  evidence.  Myers  v. 
Anderson,  Wright  (Ohio)  513. 

17.  Howe  V.  Mutual  Reserve  Fund  L. 
Assoc.,  115  Iowa  285,  88  N.  W.  338;  Simpson 
V.  Dix,  131  Mass.  179;  Shankwiker  r.  Read- 
ing, 21  Fed.  Cas.  No.  12,704,  4  McLean  240. 
See  Rambler  v.  Tryon,  7  Serg.  &  R.  (Pa.)  90, 
10  Am.  Dec.  444. 

18.  Carr  v.  Adams,  70  N.  H.  622,  45  Atl. 
1084;  Bennett  v.  Williams,  57  Pa.  St.  404: 
New  York  State  Bank  t".  Western  Bank,  2 
Miles  (Pa.)  16;  Lour  f.  Vandermark,  4 
Kulp  (Pa.)  425;  Johnston  v.  Pennsylvania 
R.  Co.,  5  Wkly.  Notes  Cas.  (Pa.)  360;  Van- 
arsdalen  v.  Diekerson,  2  Wkly.  Notes  Cas. 
(Pa.)  Ill;  Martin  v.  Dearie,  9  Phila.  (Pa.) 
186. 

Right  to  require  filing. —  Wliere  a  will  con- 
test has  been  comjjromised  and  depositions 
taken  therein  are  left  bj'  consent  with  counsel, 
their  filing  will  not  be  ordered  at  the  instance 
of  a  party  who  accepted  the  benefits,  but  took 
no  part  in  the  contest.  Pepper's  Estate,  ."^ 
Pa.  Dist.  175,  34  Wkly.  Notes  Cas.  (Pa.)  65. 

Production  on  trial. —  A  party  who  has 
taken  a  deposition  which  the  law  does  not  re- 
quire to  be  filed  in  court  is  not  obliged  to 
produce  it  at  the  request  of  the  other  party  on 
the  trial,  notwithstanding  the  opposite  party 
appeared  when  it  was  taken  and  cross-ex- 
amined the  deponent,  and  although  it  has 
been  filed  with  the  clerk  of  the  court  by  the 
party  taking  it.  Wait  v.  Brewster,  31  Vt. 
516. 

A  party  who  has  taken  depositions  by  con- 
sent will  not  be  compelled  to  produce  them 
at  the  instnnce  of  the  other  party  where  the 
constant  does  not  appear  of  record.  Moore  v. 
Dulany,  17  Fed.  Cas.  No.  9,758,  1  Cranch 
C.  C.  341. 

Costs. — On  granting  an  application  to  com- 
pel a  party  on  whose  ))ohalf  depositions  were 
taken  to  file  tlicm,  ilie  moving  party  may  ))e 
required  to  pay  the  posts  of  taking  (Martin 
i;.  Dciirie,  0  Phila.  (Pa.)  186),  unless  wliorc 
original  papers  desired  hy  tlu;  applicant  have 
been  attnehed  to  the  depositiona  (Johnston  v. 
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Pennsylvania  R.  Co.,  5  Wkly.  Notes  Cas. 
(Pa.)  300). 

19.  Emmett  v.  Briggs,  21  N.  J.  L.  53; 
Ladd  v.  Lord,  36  Vt.  194;  Skinner  v.  Tucker, 
22  Vt.  78;  Wainwright  v.  Webster,  11  Vt. 
576,  34  Am.  Dec.  707. 

Stipulation. —  A  deposition  taken  under  an 
agreement  that  it  might  be  read  in  the  event 
of  the  death  of  the  witness  may  be  so  read, 
although  not  filed.  Schroeder  v.  Frey,  60  Hun 
(N.  Y.)  58.  14  N.  Y.  Suppl.  71  [affirming  12 
N.  Y.  Suppl.  625]. 

20.  Moran  v.  Green,  21  N.  J.  L.  562. 
Neglect  of  clerk. —  WTiere  depositions  have 

been  regularly  taken  and  delivered  to  the 
clerk  in  proper  time  to  be  filed,  and  it  is  dis- 
covered after  the  ease  has  been  opened  that 
the  depositions  have  not  been  filed,  although, 
in  the  clerk's  office,  they  may  be  read. 
Cravens  v.  Harrison,  3  Litt.  (Ky. )  92.  Where 
the  clerk  has  neglected  to  file  a  deposition, 
the  party  ofl^ering  it  may  prove  the  return  of 
the  commission  executed  to  the  clerk  of  the 
court  from  whence  it  is  sued,  and  its  trans- 
mission by  the  latter  to  the  clerk  of  the  court 
in  which  the  action  was  then  pending.  Gee 
v.  Bolton,  17  Wis.  604. 

21.  Phelps  V.  Hunt,  40  Conn.  97. 

Depositions  in  another  cause. —  The  rule  re- 
quiring depositions  taken  in  another  cause  to 
be  filed  before  they  are  read  may  be  dispensed 
Avith  when  the  ends  of  justice  require  it. 
Cabanne  v.  Walker,  31  Mo.  274. 

22.  Kentucky. — -White  v.  Moyers,  31S.  W. 
280,  17  Ky.  L.  Rep.  402. 

Maine.—  Witzler  v.  Collins,  70  Me.  290,  35 
Am.  Rep.  327. 

Massachusetts. —  Simpson  v.  Dix,  131  Mass. 
179;  Bradstreet  v.  Baldwin,  11  Mass.  229; 
Braintree  v.  Hingham^  1  Pick.  245. 

New  3'or7c.— Faith  v.  Ulster,  etc.,  R.  Co., 
70  N.  Y.  App.  Div.  303,  75  N.  Y.  Suppl.  420, 
10  N.  Y.  Annot.  Cas.  449. 

Pennsylva/iiia. —  Shoemaker  v.  Stiles,  102 
Pa.  St.  549;  Ulrich  v.  Getz,  2  Lane.  L.  Rev. 
137.  See  Rambler  v.  Tryon,  7  Serg.  &  R.  90, 
10  Am.  Dec.  444. 

Tennessee. — Maultsby  v.  Carty,  11  Humjjhr. 
361. 

Texas. —  Evans  v.  Hardgrove,  II  Tex.  210. 

Sec  16  Cent.  Dig.  tit.  "  Depositions,"  §  204. 

Directory  statute. — If  the  statute  prescrib- 
ing the  time  of  filing  is  merely  directory  it 
will  be  sullicicnt  if  the  deposition  is  filed 
within  a  rcasoiiiible  time.  People  v.  Grundell, 
75  Cal.  301,  17  Pac.  214. 
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able  time  before  they  are  to  be  used.~^  However,  wliere  the  faihire  to  file  deposi- 
tions within  the  time  prescribed  is  due  to  inadvertence,  accident,  or  mistake  of 
the  officer  or  the  party  the  court  may  direct  them  to  be  tiled  ^'^  nimc  pro  tunc^^ 
or  may  permit  tlie  deposition  to  be  read.*'' 

3.  Indorsement  or  File-Mark.  The  absence  of  an  indorsement  or  file-mark 
will  not  preclude  the  reading  of  a  deposition,  wliei-e  it  sufficiently  appears  or  is 
shown  that  it  was  filed  in  fact.-^ 

4.  Notice  of.  Where  so  required  notice  of  the  filing  of  a  deposition  should 
be  dul}'  given,-^  although  it  is  held  that  the  only  effect  of  tlie  omission  is  to  per- 


Repeal  of  statute. —  That  a  deposition  was 
not  filed  within  the  time  prescribed  by  a  stat- 
ute in  force  at  the  time  of  taking,  but  re- 
pealed before  the  trial,  is  no  ground  for  its 
rejection.   Armstrong  v.  Griswold,  28  Vt.  376. 

Abolition  of  term  to  which  deposition  re- 
turnable.—  Where  depositians  when  taken 
were  to  be  I'eturned  to  a  term  which  was 
afterward  abolished,  and  its  business  trans- 
ferred to  a  subsequent  term,  they  may  be 
opened  and  filed  at  such  subsequent  term. 
Palmer  v.  Fogg,  35  Me.  368,  58  Am.  Dec.  708. 

In  Vermont  under  a  statute  requiring  a 
deposition  to  be  filed  thirty  days  previous  to 
the  session  of  the  court  in  which  it  is  to  be 
offered,  it  need  not  be  filed  thirty  days  before 
the  next  session  after  it  is  taken  when  a  term 
intervenes  between  the  times  of  taking  and  of 
using  the  testimony  (Clark  v.  Brown,  15  Vt. 
658 ) ,  and  an  ex  parte  deposition  filed  less  than 
thirty  davs  before  the  term  may  be  used  at 
the  next  term  ( Smith  v.  Woods,  3  Vt.  485 ) . 

Ex  parte  depositions  are  not  required  to 
be  filed  thirty  days  before  the  hearing,  as  in 
the  case  of  trials  in  the  countv  court. 
Churchill  r.  Briggs,  24  Vt.  498;  Br'ighani  v. 
Abbott,  21  Vt.  455. 

Computation  of  time. —  A  provision  that 
"  every  deposition  intended  to  be  read  in  evi- 
dence on  the  trial  must  be  filed  at  least  one 
day  before  the  day  of  trial  "  requires  that  one 
entire  day  shall  elapse  between  the  day  of 
filing  and  the  day  of  trial.  Garvin  v.  Jenner- 
son,  20  Kan.  371.  A  requirement  of  filing 
within  sixty  days  after  taking  is  complied 
with  by  filing  the  deposition  on  the  sixtieth 
day.    Myers  v.  Anderson,  Wright  (Ohio)  513. 

Excusing  failure  to  file. —  The  trial  court 
may  permit  an  explanation  as  to  why  the  dep- 
osition was  not  filed  in  time.  Faith  v. 
Ulster,  etc.,  R.  Co.,  70  N.  Y.  App.  Div.  303, 
75      Y.  Suppl.  420,  10  N.  Y.  Annot.  Cas.  449. 

Effect  of  denying  motion  to  record. — Where 
a  motion  to  have  a  deposition  in  perpehiam 
recorded  after  the  prescribed  time  is  denied, 
it  has  no  validity  and  a  subsequent  recording 
without  authority  will  not  render  it  admis- 
sible.   Simpson  v.  Dix,  131  Mass.  179. 

Right  of  adverse  party  to  continuance. — ■ 
If  not  filed  one  day  previous  to  the  day  the 
cause  is  set  for  trial  the  adverse  party  is  en- 
titled to  a  continuance.  Dare  v.  McNutt,  1 
Ind.  148,  Smith  (Ind.)  30. 

23.  Morgan  v.  Jones,  44  Conn.  225 ;  Liv- 
ingston r.  Pratt,  15  Fed.  Cas.  N"o.  8,417, 
Brown  Adm.  60. 

What  constitutes  a  reasonable  time  de- 
pends on  the  attendant  circumstances.  Mor- 


gan r.  Jones,  44  Conn.  225,  where  a  deposition 
retained  for  ten  months  by  a  foreign  commis- 
sioner and  sent  to  the  clerk  on  the  day  the 
trial  began  was  admitted,  it  appearing  that 
the  deposition  was  intact  and  that  no  one  was 
prejudiced  by  the  delay. 

Depositions  filed  after  a  continuance  taken 
because  of  their  absence  from  the  files  may  be 
read  vmder  a  rule  requiring  filing  within  a 
reasonable  time.  Ankrim  r.  Sturges,  9  Pa.  St. 
275. 

Second  day  of  term.—  A  deposition  may  be 
filed  on  the  second  day  of  the  term,  although 
taken  several  months  before.  Doty  v.  Strong, 
1  Finn.  (Wis.)  313,  40  Am.  Dec.  773. 

Jury  impaneled. — It  is  too  late  to  file  depo- 
sitions after  the  jury  has  been  impaneled. 
Kentucky  Union  Co.  v.  Lovelv.  110  Ky.  295, 
61  S.  ,W.  272,  22  Ky.  L.  Rep.  1742. 

Testimony  closed. —  Depositions  taken  by 
plaintiff  may  be  filed  after  the  testimony  for 
defendant  has  been  closed.  Gulf,  etc.,  R. 
Co.  v.  Bell,  24  Tex.  Civ.  App.  579,  58  S.  W. 
614. 

The  receipt  or  filing  of  the  deposition  may 
be  shown  by  the  certificate  of  the  justice 
who  received  it  (Hildreth  v.  Overseers  of 
Poor,  13  N.  J.  L.  5)  or  the  clerk  with  whom 
it  was  filed  (Rodn  v.  Hapgood,  8  Gray  (Mass.) 
394). 

24.  Corcoran  v.  Batehelder,  147  Mass.  541, 
18  N.  E.  420. 

25.  Israel  r.  Israel,  46  N.  Y.  App.  Div. 
89,  61  N.  Y.  Suppl.  328;  Burdell  v.  Burclell,  1 
Duer  ( N.  Y. )  625 ;  New  York  State  Bank  v. 
Western  Bank,  2  Miles  (Pa.)  16. 

26.  Smith  v.  Cokefair,  8  Pa.  Co.  Ct.  45. 

27.  Kentueky. —  Burns  i.  Ingersoll,  6  Ky. 
L.  Rep.  737. 

'Mew  Jersey. —  Moran  v.  Green,  21  N.  J.  L. 
562. 

Is'orth  Carolina.—  Hill  v.  Bell,  61  N.  C.  122, 
93  Am.  Dec.  583. 

Pennsylvania. — •  Summers  v.  Wallace,  9 
Watts  161;  In  re  Carpenter,  1  Lack.  Leg.  N. 
159. 

Tennessee. —  Wisener  v.  Maupin,  2  Baxt. 
342. 

See  10  Cent.  Dig.  tit.  "Depositions,"  §  205. 

Date  of  receipt. —  An  indorsement  of  the 
receipt  of  the  deposition  and  the  date  of  its 
reception  is  a  sufficient  substitute  for  a  file- 
mark.  Hogendobler  v.  Lyon,  12  Kan.  276; 
Stone  r.  Crow,  2  S.  D.  525,  51  N.  W.  335. 

28.  Ewing  v.  Alcorn,  40  Pa.  St.  492. 
Neglect  of  clerk. —  Where  the  parties  are 

without  fault,  the  neglect  of  the  clerk  to  give 
notice  will  not  deprive  them  of  the  right  to 
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luit  the  adverse  party  to  make  sucli  objections  at  tlie  trial  as  lie  could  have  rna^Ie 
on  a  motion  to  suppress.^^ 

5.  Withdrawal  From  Files.  OrdiMa)'ily  after  a  deposition  lias  been  filed  with 
the  clerk  it  should  remain  in  his  custody,  except  when  taken  from  the  files  for 
use  at  the  trial ;  and  its  removal  for  any  other  purpose  or  its  possession  by  a 
party  or  his  counsel  after  removal  will  ordinarily  necessitate  its  rejection,^'  or  the 
court  may  com])el  the  party  in  possession  of  the  deposition  to  return  it  to  the 
files,^^  and  punish  him  as  for  a  contempt  if  he  fails  to  do  so."^  However  this 
general  rule  will  not  affect  the  right  to  withdraw  a  deposition  from  the  files  tem- 
porarily by  permission  of  the  clerk  for  necessary  purposes  as  inspection  or  to 
make  copies,^  or  the  depositions  or  accompanying  papers  may  be  permitted  to  be 
taken  from  the  files  for  amendment  or  correction.^ 

XIX.   PROCEEDINGS  AFTER  RETURN. 

A.  Opening" — l.  Who  May  Open.  Depositions  must  be  opened  by  the  court 
or  its  clerk  or  other  duly  authorized  officer  acting  on  its  behalf."'' 


have  the  deposition  read.  Gee  v.  Bolton,  17 
Wis.  604;  Carlyle  v.  Plumer,  11  Wis.  96. 

29.  Knight  v..  Emmons,  4  Mich.  554;  Os- 
good V.  Sutherland,  36  Minn.  243,  31  N.  W. 
211;  Taneie  v.  Reynolds,  35  Minn.  476,  29 
N.  W.  171. 

Objections  untenable. —  The  failure  to  give 
notice  is  not  material,  where  objections  to  the 
deposition  would  not  have  availed,  had  excep- 
tions been  taken  within  the  time  prescribed. 
Hagey  v.  Detweiler,  35  Pa.  St.  409. 

30.  To  "  remain  on  record." — Although  the 
statute  prescribes  that  a  deposition  must  be 
filed  in  the  clerk's  office,  there  to  remain  '■'  on 
record,"  it  may  be  removed  therefrom  to  be 
used  in  the  case.  Moran  v.  Green,  21  N.  J.  L. 
562. 

Refiling. —  Depositions  withdrawn  to  be 
read  on  the  trial  must  be  refiled.  Peycke  v. 
Shinn,  (Nebr.  1903)  94  N.  W.  135. 

31.  Collins  X.  Schaffer,  78  Hun  (K  Y.) 
512,  29  N.  Y.  Suppl.  574;  Ross  v.  Barker,  5 
Watts  (Pa.)  391.  See  contra,  Langsdale  v. 
Woollen,  99  Ind.  575. 

Death  of  witness. —  A  deposition  inadmissi- 
ble in  the  lifetime  of  the  witness  because 
taken  from  the  files  may  be  used  after  his 
death.  Maine  Stage  Co.  v.  Longley,  14  Me. 
444. 

Second  trial. —  Where  a  deposition  may  be 
used  in  a  second  trial  whether  filed  or  not,  it 
is  immaterial  that  it  was  withdrawn  from  the 
files  for  use  on  the  first  trial,  was  not  used, 
and  was  never  restored  to  the  files.  Bartlett 
r.  Hoyt,  33  N.  H.  151. 

32.  Barker  v.  Wilford,  Kirby  (Conn.)  232; 
Howes  V.  Mutual  Reserve  Fund  L.  Assoc.,  115 
Iowa  285,  88  N.  W.  338. 

33.  Barker  v.  Wilford,  Kirbv  (Conn.)  232. 

34.  Harris'  Appeal,  58  Conn.  402,  20  Atl. 
617;  Hogabooni  /;.  Piico,  53  Iowa  703,  6 
N.  W.  43;  Dailcy  r.  Girni,  15  Pa.  St.  118. 

35.  Th(y  may  he  withdrawn  for  the  pur- 
pose of  attaching  an  exhibit  (Crane  Co.  v. 
Neel,  (Mo.  App.  1903)  77  S.  W.  706)  ;  sup- 
plying formal  requisites  (Wallace  r.  Bycrs, 

14  'IVx.  Civ.  App.  574,  38  H.  W.  228)  ;  aniond- 
ing  tli(i  certificate  ( Lcatlicrborry  /;.  RiidclifTc, 

15  Fed.  Cms.  No.  8,103,  5  Cranc'h  C.  C.  550); 
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supplying  a  seal  (Hale  v.  Matthews,  118  Ind. 
527,  21  N.  E.  43)  or  a  new  certificate  (Barelli 
r.  Lytle,  8  La.  Ann.  28)  ;  or  that  they  may  be 
properly  authenticated  (Calmes  v.  Stone,  7 
La.  Ann.  133;  Calmes  v.  Duplantier,  6  La. 
Ann.  221). 

An  unauthorized  withdrawal  for  the  pur- 
pose of  enabling  the  officer  to  correct  his  cer- 
tificate will  require  the  rejection  of  the  dep- 
osition. Creager  %.  Douglass,  77  Tex.  484,  14 
S.  W.  150. 

36.  Sullivan  f.  Eddy,  164  111.  391,  45  N.  E. 
837 ;  Ecker  v.  McAllister,  54  Md.  362 ;  Strike 
V.  McDonald,  2  Harr.  &  G.  (Md.)  191;  Skin- 
ner V.  Tucker,  22  Vt.  78;  In  re  Thomas,  35 
Fed.  337;  U.  S.  v.  Price,  27  Fed.  Cas.  No. 
16,089,  2  Wash.  356. 

By  agent  of  party. —  In  the  discretion  of 
the  court  a  deposition  opened  by  mistake  by 
the  agent  or  attorney  of  the  party  in  whose 
behalf  it  was  taken  may  be  read.  Burrall  f. 
Andrews,  16  Pick.  (Mass.)  551;  Goff  v.  Goff, 
1  Pick.  (Mass.)  475. 

By  counsel. —  In  New  Hampshire  the  fact 
that  a  deposition  was  opened  by  counsel  in 
tlie  cause  before  it  was  filed  is  not  a  legal 
objection.    Spear  r.  Richardson,  37  N.  H.  23. 

By  special  master. —  Depositions  taken  un- 
der order  of  a  special  master  cannot  be  opened 
by  him,  although  they  are  in  his  hands  as 
clerk  of  the  court.  In  re  Thomas,  35  Fed. 
337. 

In  vacation. — A  commission  may  be  opened 
by  a  judge  of  the  court  in  vacation.  Den  v. 
Wood,  10  N.  J.  L.  62. 

Presumption  as  to  opening  by  judge. —  In 
Ecker  v.  McAllister,  54  Md.  302,  it  appearel 
that  the  commission,  together  with  the  return 
and  the  evidence,  were  received  at  the  clerk's 
oHice,  in  an  envelope  addressed  to  the  clerk ; 
tliat  jiapers  so  addressed  were  upon  receipt  at 
the  olllce  opened  by  tlie  clerk  or  one  of  his 
deputies ;  that  the  indorsement  of  filing  on 
tlie  envelojie  was  in  the  handwriting  of  the 
chief  deputy;  that  neither  the  clerk  nor  any 
of  the  deputies  recollected  opening  the  en- 
velope; and  that  it  was  not  o])e)i(Ml  by  the 
judge ;  and  this  was  held  to  authorize  a  pre- 
sumption that  the  commissiou  was  opened  by 
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2.  Opening  Out  of  Court.  Unless  by  consent  depositions  cannot  be  opened 
out  of  court.^" 

3.  Notice  of  Opening.  A  deposition  cannot  be  read,  where  a  statutory  pro- 
vision tliat  it  sliall  be  opened  and  passed  on  by  the  clerk  after  a  prescribed 
notice  to  the  parties  or  tlieir  attorneys  has  not  been  complied  with.^^ 

4.  Necessity  of  Order.  When  not  opened  by  the  court  they  should  not  be 
opened  by  the  clerk  or  any  other  person  except  upon  a  special  order.^^ 

5.  Time  of  Opening.  Unless  otherwise  expressly  provided  depositions  may  be 
opened  at  any  time  after  they  are  received  and  filed  and  before  trial.*" 

6.  Certificate  of  Opening.  The  opening  of  a  commission  or  deposition  by  a 
duly  autliorized  officer  may  be  shown  by  his  certificate  of  that  fact  but  it  is  not 
indispensable  if  not  expressly  required  by  statute.*^ 

B.  Publication —  l.  What  Constitutes.  The  filing  and  opening  of  depositions 
is  equivalent  to  a  publication."*^ 

2.  Exhibition  to  Adverse  Party.  Unless  so  required  by  statute  or  an  order  to 
publish  depositions  has  been  made  the  party  on  whose  behalf  they  were  taken  is 


the  clerk  or  one  of  his  deputies,  and  hence  in 
contemplation  of  law  opened  by  the  judge. 

37.  Beale  v.  Thompson,  8  Craneh  (U.  S. ) 
70,  3  L.  ed.  491;  The  Roscius,  20  Fed.  Cas. 
No.  12,042,  Brown  Adm.  442.  See  Foster  v. 
Foster,  20  N.  H.  208. 

Mistake. —  On  affidavit  of  the  fact  a  depo- 
sition opened  out  of  court  by  mistake  may  be 
received  and  filed.   Law  v.  Law,  4  Me.  167. 

38.  Berry  v.  Hall,  105  N.  C.  154,  10  S.  E. 
903 ;  Bryan  v.  Jeffreys,  104  N.  C.  242,  10  S.  E. 
1G7. 

Proof  of  notice. —  Before  a  deposition  can 
be  read  the  party  ofi'ering  it  must  prove  that 
the  adverse  party  had  statutory  notice  of  the 
opening  of  tlie  depositions  or  show  facts 
tantamount  to  a  waiver  of  the  requirement. 
Berry  v.  Hall,  105  N.  C.  154,  10  S.  E.  903. 

39.  Delaware.— ^»\\  v.  Stout,  4  Del.  Ch. 
269. 

/ZZmow.— Sullivan  v.  Eddy,  164  111.  391, 
45  N.  E.  837. 

Washitigton. —  Phelps  v.  Panama,  1  Wash. 
Terr.  615. 

United  States. —  U.  S.  v.  Tilden,  28  Fed. 
Cas.  No.  16,520,  10  Ben.  170. 

England. —  Bernsdale  i\  Lowe,  2  Buss.  &  M. 
142,  11  Eng.  Ch.  142,  39  Eng.  Reprint  348; 
Morrison  v.  Arnold,  19  Ves.  Jr.  670,  34  Eng. 
Reprint  664. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  208 
ct  seq. 

Application. —  An  order  for  the  opening  of 
depositions  taken  in  perpetuam  must  be  based 
on  an  affidavit  showing  the  death  or  absence 
of  the  witness  or  his  inability  to  attend  the 
trial.  Hall  r.  Stout,  4  Del.  Ch.  269;  Berns- 
dale V.  Lowe,  2  Russ.  &  M.  142,  11  Eng.  Ch. 
142,  39  Eng.  Ch.  348;  Morrison  v.  Arnold,  19 
Ves.  Jr.  670,  34  Eng.  Reprint  664. 

Who  may  apply. —  Either  party  in  a  di- 
vorce suit  mav  applj'  for  an  order.  Mumford 
r.  Mumford,  13  R.  I.  19. 

Presumption  of  order. — ■\'\niere  the  envelope 
containing  the  return  is  found  open  in  the 
clerk's  ollice,  it  will  be  presumed  to  have  been 
opened  by  him  in  pursuance  of  an  order. 
Eeker  r.  McAllister,  45  Md.  290. 

Opening  without  order. —  A  deposition  im- 


properly opened  by  the  clerk  without  a  spe- 
cial order  oi  the  court,  may  be  read  where  no 
harm  has  been  done  by  such  action.  Hughes 
V.  Humphreys,  102  111.  App.  194. 

Opening  by  mistake. —  In  its  discretion  the 
court  may  admit  depositions  which  were  by 
mistake  opened  by  the  clerk  without  an  order 
of  court,  and  subsequently  resealed  by  him. 
Mendenhall  v.  Kratz,  14  Wash.  453,  44  Pac. 
872. 

40.  Skinner  v.  Tucker,  22  Vt.  78 ;  U.  S.  v. 
Tilden,  28  Fed.  Cas.  No.  16,520,  10  Ben.  170; 
Walton  V.  Apjohn,  5  Ont.  65. 

In  Canada  without  the  consent  of  the  par- 
ties a  judge  has  no  power  to  open  the  com- 
mission before  the  jury  is  sworn.  Burpee  v. 
Carvill,  16  N.  Brunsw.  141. 

Conditions. —  In  permitting  a  foreign  com- 
mission to  be  opened  before  the  trial  the  court 
will  not  impose  restrictions  as  to  the  use  to 
be  made  of  the  Imowledge  of  the  evidence 
which  would  be  iicquired  by  the  solicitors  by 
such  opening.  Smith  v.  Greey,  11  Ont.  Pr. 
238. 

41.  Rodn  r.  Hapgood,  8  Gray  (Mass.) 
394. 

To  entitle  an  exemplification  of  a  commis- 
sion and  deposition  to  be  read  they  must  be 
accompanied  by  the  certificate  of  the  judgft 
or  other  officer  who  opened  them.  Oneida 
Mfix.  Soc.  r.  Lawrence,  4  Cow.  (N.  Y.)  440. 

42.  j\Ioran  r.  Green,  21  N.  J.  L.  562;  Hil- 
dreth  r.  Overseers  of  Poor,  13  N.  J.  L.  5. 

Preferable  practice. —  A  certificate  of  the 
justice  who  received  the  deposition  need  not 
show  that  he  opened  it  and  delivered  it  to 
the  clerk,  although  preferably  he  should  do 
so.  Hildreth  v.  Overseers  of  Poor,  13 
N.  J.  L.  5. 

43.  Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  (Mass.)  344.  See  sttpra,  VII,  A,  9; 
VII,  B,  4. 

Publication  is  the  open  showing  of  depo- 
sitions and  giving  copies  of  them  to  the  par- 
ties by  the  clerks  or  examiners  in  whose  cus- 
tody they  are.    Daniell  Ch.  Pr.  945. 

In  Maryland  there  is  no  publication,  but 
objections  may  be  taken  at  the  hearing. 
Strike's  Case,  i  Bland  (Md.)  57. 
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under  no  ol)]igation  to  exliibit  tlicm  to  tlie  adverse  party;''''  nor  is  tbe  latter 
entitled  to  inspect  the  exliibits  of  tlic  former.^'' 

3.  How  Obtained.'"'  Publication  is  passed  by  consent  or  by  rule  or  order  of  tbe 
court,'"  made  on  due  notice  to  tlie  opposite  party/*^  wbicli,  wben  tbe  coirimiseion 
is  joint,  may  be  moved  for  by  eitber  party  and  tbe  otber  cannot  object.*^  Where 
neitber  party  is  under  any  obligation  to  publisli,  delay  in  moving  is  immaterial.* 

4.  Enlargement.  Tlie  time  of  publication  will  not  be  enlarged  of  course;*^' 
but  may  be  on  special  cause  sbovt'n/'^-  if  tbe  applicant  bas  not  been  guilty  of 


44.  Rand  v.  Dodge,  17  N.  H.  .34.3. 

A  party  taking  a  deposition  on  notice  is 

under  no  obligation  to  exhibit  it  to  the  ad- 
verse party  or  to  permit  him  to  have  access 
to  it.    Lord  V.  Bishop,  IG  Vt.  110. 

The  Georgia  common-law  rule  (47)  of 
practice  in  the  superior  courts,  requiring  tes- 
timony taken  by  commission  to  lae  commu- 
nicated to  the  adverse  party  before  the  cause 
is  called  for  trial,  is  directory  merely.  Vev- 
erly  v.  Burke,  9  Ga.  440,  54  Am.  Dec.  351; 
Brooks  V.  Ash  burn,  9  Ga.  297. 

On  request  it  is  the  duty  of  a  party  to  ex- 
hibit depositions  he  intends  to  use,  and  if  he 
decline  he  may  be  compelled  to  file  them. 
But  his  refusal  to  exhibit  them  before  a  rule 
is  made  to  compel  him  will  not  preclude  their 
use  on  the  trial.  B,and  v.  Dodge,  17  N.  H. 
343. 

45.  Troup  V.  Haight,  6  Johns.  Ch.  (N.  Y.) 
335. 

46.  Form  of  order  of  publication  see  Atty.- 
Gen.  V.  Ray,  2  Hare  518,  24  Eng.  Ch.  518; 
Abergavenny  v.  Powell,  1  Meriv.  434,  35  Eng. 
Reprint  733 ;  Barnsdale  v.  Lowe,  2  Russ.  &  M. 
142,  11  Eng.  Ch.  142,  39  Eng.  Reprint  348. 

47.  Brown  v.  Riclietts,  3  Johns.  Ch.  (N.  Y.) 
63;  Daniell  Ch.  Pr.  946. 

Expiration  of  rule  to  show  cause. —  "\^Tiere 
the  time  for  publication  designated  in  a  rule 
to  show  cause  has  expired,  the  opposite  party 
cannot  pass  publication  on  tJio  rule.  Brown 
V.  Ricketts,  3  Johns.  Ch.  (N.  Y.)  63. 

Expiration  of  order  enlarging. —  Where  a 
rule  to  pass  publication  is  previously  to  its 
expiration  enlarged  by  order  when  the  time 
limited  by  the  order  expires  publication 
passes,  without  the  necessity  of  a  further 
rule.  Moody  v.  Payne,  3  Johns.  Ch.  (N.  Y.) 
294. 

When  publication  passes. —  When  a  court 
is  set  down  for  the  examination  of  witnesses 
publication  passes  at  the  end  of  the  ensuing 
examination  term,  although  issue  may  have 
been  joined  less  than  three  weeks  before  the 
commencement  of  that  term.  Wallace  v.  Mc- 
Kay, ]  Ch.  Cliamb.  (U.  C.)  67. 

Motion  to  strike  a  cause  from  the  calendar 
of  eases  for  hearing  on  the  ground  that  the 
cause  was  set  down  without  tiikiiig  out  a  rule 
to  ])ro(lnee  and  pass  |)ul)lication  will  not  be 
gi'aiitcd,  altliougii  an  order  to  open  publica- 
tion lias  been  made.  Hamilton  v.  Street,  3 
(^rant  Ch.  (U.  C.)  122. 

48.  Billings  r.  Kattoon,  5  Johns.  Ch. 
(N.  Y.)  189. 

In  Washington  no  notice  is  neoossary. 
Mendenhall  v.  Kratz,  14  Wash.  453,  44  Pac. 
872. 


49.  Petrie  v.  Columbia,  etc.,  R.  Co.,  27  S.  C. 
03,  2  S.  E.  837 ;  Waltfjn  v.  Bostick,  1  Brev. 
(S.  C. )  162.  It  is  error  to  refuse  plaintiff 
publication  of  testimony  taken  on  behalf  of 
defendant  until  the  latter  has  manifested  an 
intention  not  to  use  it,  either  by  moving  for  a 
nonsuit  or  by  declining  to  introduce  it  when 
it  came  his  turn  to  offer  testimony.  Petrie  c. 
Columbia,  etc.,  R.  Co.,  27  S.  C.'03,  2  S.  E. 
837 

50.  Mitten  v.  Kitt,  118  Ind.  145,  20  X.  E. 
724,  where  the  motion  was  made  after  com- 
mencement of  the  trial. 

51.  Hamersly  v.  Brown,  2  .Johas.  Ch. 
(N.  Y.)  428;  Underbill  Van  Cortlandt,  1 
Johns.  Ch.  (jST.  Y.)  500. 

To  enlarge  publication  is  to  stay  or  post- 
pone the  rule  for  passing  publication.  Ham- 
ersly V.  Lambert,  2  Johns.  Ch.  (N.  Y.)  432. 

52.  Hamersly  v.  Lambert,  2  -Johns.  Ch. 
(N.  Y.)  432;  Hamersly  v.  Brown,  2  Johns.  Ch. 
(N.  Y.)  428;  McKay  v.  McKay,  6  Grant 
Ch.  (U.  C.)  279;  Blain  v.  Terryberry,  1  Ch. 
Chamb.  (U.  C.)  104. 

Grounds  for  obstruction  by  one  party. — 
A  party  who  has  been  prevented  from  examin- 
ing his  witnesses  by  an  order  irregularly  en- 
tered by  the  adverse  party  is  entitled  to  an 
extension.  Osgood  v.  Joslin,  3  Paige  (N.  Y. ) 
195. 

Evidence  of  a  conversation. — The  court  re- 
fused to  open  publication  in  order  to  obtain 
evidence  of  an  alleged  conversation  between  a 
l^erson  mentioned  in  the  pleadings  and  one  of 
the  defendants.  IMalloch  v.  Pinhey,  1  Ch, 
Chamb.  (U.  C.)  105. 

Imputation  of  laches  repelled. —  The  time 
for  publication  will  be  enlarged  after  publi- 
cation has  passed,  although  not  in  fact  made, 
on  good  cause  shown  by  affidavit,  such  as  sur- 
prise, accident,  or  other  circumstances  which 
repel  any  imputation  of  laches.  Wood  v. 
ilann,  29  Fed.  Cas.  No.  17,953,  2  Sumn. 
316. 

Interest  of  witness. —  Where  the  applica- 
tion is  made  on  the  ground  of  the  interest  of 
a  material  witness,  the  applicant  may  be  per- 
mitted to  give  evidence  to  establish  the  fact 
of  interest  in  the  witness,  in  order  that  in  the 
event  of  the  cause  going  to  appeal,  his  evi- 
dence should  not  appear  there  as  the  evi- 
dence of  an  unbiased  witness.  Waterhouse 
V.  Lee,  10  Grant  Ch.  (U.  C.)  176. 

To  enable  answer  to  cross  bill. —  The  court 
will  enlarge  the  rule  to  i)ass  })ublication  in 
the  original  cause,  until  |ilaintifV  |)uts  in  an 
answer  to  a  cross  bill  (lied  by  defendant.  Un- 
dei'hill  V.  Van  Cortlandt,  1  Johns.  Ch.  (N.  Y.) 
500. 
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laches  and  no  injury  or  prejudice  will  result  to  the  opposite  party  because  of  the 
extension  sought  by  the  application.^^ 

5.  Proof  After.  Exhibits  in  tlie  cause  may  be  proved  after  publication,  and 
even  viva  voce  at  the  hearing,  when  there  has  been  an  omission  of  the  proof  in 
due  season,  and  they  are  applicable  to  the  merits.''^ 

C.  Amendment  and  Coppection — l.  In  General.  Errors  of  omission,  mis- 
statements, or  mistakes  may  ordinarily  be  corrected  by  amendment;''''  but  juris- 
dictional defects  cannot  be  cured  by  parol  evidence  or  amendment  at  the  trial.'''' 

2,  The  CowrMissiON.  A  commission  duly  issued  may  be  amended  by  inserting 
the  name  or  title  of  the  commissioner  in  a  blank  address,''^  or  correcting  a  misno- 
mer of  one  of  the  parties  to  tlic  cause,^^  or  when  omitted,  an  allowance  of  the 
interrogatories  and  a  direction  as  to  the  return  may  be  indorsed  thereon.''^ 

3.  Correcting  or  Explaining  Testimony  —  a.  In  General.  In  the  discretion  of 
the  court  a  witness  may  be  permitted  to  explain  or  correct  answers  in  his  depo- 
sition,''^ where  a  mistake  has  been  made  in  taking  them  down."'^  However,  it  has 
been  held  that  a  deposition  cannot  be  corrected  in  this  respect  after  the  cause 
comes  on  for  hearing  or  trial ;  nor  can  it  be  corrected  by  an  atiidavit,''''  or  by  an 
ex  pa/i'te  deposition  taken  without  an  order  therefor.''^ 


Effect  of  order. —  An  order  to  enlarge  pub- 
lication is  in  effect  an  order  for  leave  to  ex- 
amine witnesses  notwithstanding  publication 
has  passed.  Anonymous,  5  Beav.  92 ;  Strick- 
land V.  Strickland,  4  Beav.  120,  5  Jur.  319; 
Carr  v.  Appleyard.  2  Myl.  &  C.  476,  14  Eng. 
Ch.  476 ;  Daniell  Ch.  Pr.  947. 

Effect  of  permitting  examination. —  An  or- 
der made  on  motion  to  dismiss,  giving  leave 
to  go  to  examination,  has  the  effect  of  open- 
ing publication.  Weir  v.  Weir,  1  Ch.  Ohamb. 
(U.  C.)  194. 

53.  Underbill  r.  Van  Cortlandt,  1  Johns. 
Ch.  (N.  Y.)  500;  Smith  v.  Brush,  1  Johns. 
Ch.  (N.  Y. )  459;  Colonial  Trusts  v.  Cameron, 
21  Grant  Ch.  (U.  C.)  70  [affirmed  in  21  Grant 
Ch.  (U.  C.)  76];  Waters  v.  Shade,  2  Grant 
Ch.  (U.  C.)  218. 

Delay  from  poverty  of  party. — Where  pub- 
lication had  passed  shortly  before  a  mo- 
tion to  open  was  made  by  plaintiff,  and  it  ap- 
peared on  the  motion  that  defendant  had  ex- 
amined witnesses,  but  plaintiff  had  not  ex- 
amined any ;  and  plaintiffs  and  others  swore 
that  their  evidence  was  material,  and  that  the 
delay  had  arisen  from  the  poverty  of  plaintiff, 
publication  was  opened  on  payment  of  costs. 
Taylor  v.  Shoff,  3  Grant  Ch.  (U.  C.)  153. 

No  proof  taken. —  ^Vhere  a  commission  to 
take  testimony  in  an  equity  cause  has  been 
out  several  years,  and  has  been  returned  with- 
out jiroof,  the  parties  having  failed  to  offer 
any,  and  the  cause  is  set  down  for  final  hear- 
ing, the  court  ought  not,  on  motion  of  the 
complainant,  to  remand  the  commission  to 
the  commissioners.  Somerville  v.  Marbury,  7 
Gill  &  J.  (Md.)  275. 

54.  Wood  V.  Mann,  30  Fed.  Cas.  No.  17,953, 
2  Sumn.  316.    See  infra,  XIX,  F. 

55.  Keeler  v.  Vanderpool,  Code  Rep.  N.  S. 
(N.  Y.)  289:  Wallace  v.  Byers,  14  Tex.  Civ. 
App.  574,  38  S.  W.  228. 

Notice  of  interrogatories. —  ^Vliere  the  re- 
turn fails  to  show  that  notice  of  the  inter- 
rogatories was  given,  it  may  be  amended  so 
as  to  show  that  notice  was  given  in  fact. 
Stuckey  r.  Bellah,  41  Ala.  700. 


Identification  of  exhibits. —  Where  exhibits 
are  not  identified  and  attached  to  a  deposi- 
tion, as  required  by  the  instructions,  it  is 
proper  to  order  the  deposition  returned  for 
that  purpose.  U.  S.  v.  Fifty  Boxes,  etc.,  of 
Lace,  92  Fed.  601. 

Attachment  of  exhibits. —  Depositions  may 
be  taken  from  the  files  for  the  purpose  of 
attaching  exhibits  not  returned.  Crane  Co. 
V.  Neel,  (Mo.  App.  1903)  77  S.  W.  766. 

Correction  by  appending  affidavit. — A  sealed 
deposition  cannot  be  opened  for  the  purpose 
of  correction.  An  affidavit  should  be  ap- 
pended setting  forth  the  facts.  Foster  v. 
Foster,  20  N.  H.  208. 

56.  Saunders  v.  Ei'win,  2  How.  (Miss.) 
732. 

57.  Nick  Eector,  4  Ark.  251;  Irvin  v. 
Bevil,  80  Tex.  332,  16  S.  W.  21. 

58.  Boone  Jan-ney,  3  Fed.  Cas.  No.  1,642, 
2  Cranch  C.  C.  312. 

59.  Leetch  c.  Atlantic  Mut.  Ins.  Co.,  4 
Daly  (N.  Y.)  518. 

60.  Es:gspieller  r.  Nockles,  58  Iowa  649,  12 
N.  W.  708. 

61.  Baltzer  v.  Chicago,  etc.,  R.  Co.,  89  Wis. 
257,  60  N.  W.  716. 

62.  Denton  v.  Jackson,  1  Johns.  Ch.  (N.  Y.) 
526;  Graham  v.  McReynolds,  90  Tenn.  673, 
18  S.  W.  272,  where  counsel  who  was  present 
at  the  examination  was  permitted  to  testify 
as  to  the  mistake.  Contra,  witnesses  claim- 
ing that  their  depositions  are  inaccurate  will 
not  be  permitted  to  correct  them.  Hord  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  76 
S.  W.  227. 

63.  Graves  r.  Clark,  101  Iowa  738.  69 
N.  W.  1046;  Tellico  Mfg.  Co.  v.  Mitchell, 
(Tenn.  Sup.  1886)  1  S.  W.  514. 

64.  Graves  r.  Clark,  101  Iowa  738,  69 
N.  W.  1046. 

65.  Such  a  deposition  taken  a  year  and  a 
half  after  the  final  hearing  and  decree  in  the 
cause  cannot  be  used  at  a  rehearing  to  explain 
the  deponent's  testimony  read  at  the  former 
hearing.  Gray  v.  Mnrrav,  4  Johns.  Ch.  (N.  Y.) 
412. 
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b.  Alterations  or  Additions.  IntorliMeations  iti  the  absenoe  of  counficl  will  be 
stricken  out.'"''  And  a  iriaterial  alteration  by  the  officer  after  the  witness  bae 
signed  and  sworn  to  tiie  deposition  made  without  bis  assent  will  invalidate  it/'''  If 
tiie  de[)Osition  bas  been  altered  or  additions  made  thereto  after  it  lias  been  sub- 
scribed and  sworn  to  it  must  be  resworn.''* 

4.  Certificate  or  Caption.  An  omitted  certificate  may  be  permitted  to  be 
supplied,''^  and  the  caption  or  certificate  of  the  officer  may  be  airiended  or  cor- 
rected to  conform  to  the  facts.™  Thus  mere  clerical  errors  may  be  corrected;'^ 
and  amendments  and  corrections  have  been  ])ermitted  with  respect  to  misstate- 
ments or  omissions  as  to  the  cause  in  which  the  depositions  were  taken,'^  or  where 
pending;''^  the  reasons  for  or  cause  of  taking;''"'  the  tinie  and  place  of  taking;''' 
the  mode  of  taldng;™  the  reading  of  the  deposition''^  and  administration  of  the 
oath  to  the  witness;''*  the  reduction  to  writing  in  the  presence  of  the  witness;''^ 


66.  Shrewsbury  v.  U.  S.,  9  Ct.  CI. '333. 

67.  Winooskie  Turnpike  Co.  v.  Ridley,  8 
Vt.  404,  30  Am.  Dec.  476. 

68.  In  re  Walther,  29  Fed.  Cas.  No.  17,126. 
Necessity  of  reswearing  and  new  certificate. 

—  Wliere  after  commissioners  liad  certified  to 
a  deposition,  the  witness  was  permitted  to  add 
to  his  answers,  and  it  did  not  affirmatively 
appear  that  the  new  jurat  and  certificate  were 
made  at  tlie  same  time  and  place  as  the  prin- 
cipal examination,  or  as  part  of  the  same 
transaction,  it  was  held  that  the  addition  was 
not  properly  a  portion  of  the  return.  West- 
ern, etc.,  R.  Co.  V.  Harris,  46  Ga.  602. 

69.  An  uncertified  deposition  may  be  ren- 
dered admissible  by  the  affidavit  of  the  officer 
that  it  was  regularly  taken  before  him,  and 
that  the  deponent  is  dead.  Wood  v.  The  Fleet- 
wood, 19  Mo.  529. 

70.  Arkansas. —  Conger  f.  Cotton,  37  Ark. 
286. 

Kentucky. —  Mullins  v.  Bullock,  19  S.  W. 
8,  14  Ky.  L.  Rep.  40 ;  Dills  v.  May,  3  Ky.  L. 
Rep.  765. 

Massachusetts. —  Hitchings  v.  Ellis,  1  Allen 
475. 

Missouri. —  Borders  v.  Barber,  81  Mo.  636. 
New  Hampshire. — Brown  v.  Clarli,  41  N.  H. 
242. 

Pennsylvania. —  Purviance  V.  Dryden,  3 
Serg.  &  R.  402. 

Tennessee. —  Bewley  v.  Ottinger,  1  Heisk. 
354. 

Texas. — Wallace  v.  Byers,  14  Tex.  Civ.  App. 
574,  38  S.  W.  288 ;  Price  v.  Horton,  4  Tex.  Civ. 
App.  526,  23  S.  W.  501.  See  Creager  v. 
Douglass,  77  Tex.  484,  14  S.  W.  150. 

Vermo7it. —  Oatman  v.  Andrew,  43  Vt.  466. 

United  States. —  Gartside  Coal  Co.  v.  Max- 
well, 20  Fed.  187;  Donahue  v.  Roberts,  19 
Fed.  863;  Leatherberry  v.  Radclifl'e,  15  Fed. 
Cas.  No.  8,1()3,  5  Cranch  C.  C.  550. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  215. 

The  correct  practice  is  to  return  the  depo- 
sition to  tlie  magistrate  for  a  new  certificate 
or  ])ro])er  iu)ien(lment,  to  be  by  him  annexed 
to  the  deposition,  sealed  up  with  it,  duly  cer- 
tified, and  dii-eeted  to  the  court  where  the 
deposition  is  to  be  used.  Brown  v.  Clark,  41 
N.  II.  242. 

Attachment  of  certificate  in  absence  of  offi- 
cer.—  It  is  improper  Lo  allow  a  corrected  cer- 
tilicatc,  made  by  the  notary  and  sent  to  the 
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attorney  for  tUe  party  on  whose  behalf  the 
deposition  was  taken,  to  be  attached  thereto, 
where  the  notary  is  not  present  to  identify 
the  deposition,  and  there  is  nothing  in  the 
defective  certificate  to  identify  it  as  the  dep- 
osition referred  to  in  the  corrected  certifi- 
cate. Galveston,  etc.,  R.  Co.  v.  Matula,  79 
Tex.  577,  15  S.  W.  573. 

Parol  evidence  is  inadmissible  to  supply  de- 
fects in  a  certificate.  Pingry  v.  Washburn,  1 
Aik.  (Vt.)  264,  15  Am.  Dec.  676. 

71.  Borders  v.  Barber,  81  Mo.  636;  Pur- 
viance V.  Dryden,  3  Serg.  &  R.  (Pa.)  402, 
holding  that  the  supreme  court  will  consider 
a  mere  clerical  mistake  as  amended  below. 

72.  Bewley  v.  Ottinger,  1  Heisk.  (Tenn.) 
354;  Donahue  v.  Roberts,  19  Fed.  863. 

73.  Rand  v.  Dodge,  17  N.  H.  343. 

74.  Oatman  v.  Andrew,  43  Vt.  466;  Leath- 
erberry V.  Radeliffe,  15  Fed.  Cas.  No.  8,163,  5 
Cranch  C.  C.  550. 

At  trial. —  The  party  cannot  svipply  at  the 
trial  an  omission  to  state  the  cause,  by  prov- 
ing the  existence  of  a  sufficient  cause.  Har- 
ris V.  Wall,  7  How.  (U.  S.)  693,  12  L.  ed. 
875. 

75.  Conger  v.  Cotton,  37  Ark.  286;  Rand 
V.  Dodge,  17  N.  H.  343;  Anonymous,  3  N.  C. 
241 ;  Eller  v.  Richardson,  89  Tenn.  575,  15 
S.  W.  650. 

76.  Wolfe  V.  Underwood,  97  Ala.  375,  12 
So.  234. 

Separate  examination  of  witnesses. — ^■\'^^ere 
the  defect  consists  of  the  failure  to  insert 
that  an  instruction  that  the  witnesses  be  ex- 
amined separately  and  apart  was  complied 
with,  and  it  appears  from  an  affidavit  of  the 
commissioner  that  the  witnesses  were  ex- 
amined as  instructed,  the  commission  will  not 
be  sent  back  for  correction.  Arnold  v.  Light- 
ner,  1  Pa.  Dist.  791,  11  Pa.  Co.  Ct.  641. 

77.  McKinlev  r.  Chicago,  etc.,  R.  Co.,  44 
Iowa  314,  24  Am.  Rep.  748. 

78.  tlonger  r.  Cotton,  37  Ark.  280;  Hitch- 
ings r.  Ellis,  1  Allen  (Mass.)  475;  Rand  i\ 
Dodge,  17  N.  H.  343. 

The  omission  cannot  be  supplied  by  a  sub- 
sequent allidavit  of  the  officer  (Amory  r.  Fel- 
lowes,  5  Mass.  210)  or  by  a  certificate  in  no 
wny  coinicetod  witli  the  depositions  or  with 
the  original  ceitilicate  (Dana  V.  Mace,  37 
N.  II.  533). 

79.  Donahue  r.  Roberts.  19  Fed.  863. 
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and  whether  or  not  the  adverse  party  was  present  and  objected.^"  So  defects  as 
to  the  official  character  of  the  officer,^^  as  to  his  quahtication  as  a  disinterested  per- 
sou,^^  or  as  to  his  personal  acquaintance  with  the  witness  have  been  corrected  by 
amendment ;  and  he  lias  been  allowed  to  supply  an  omitted  seal.^"* 

5.  Time  of  Amendment.  Altliough  applications  for  amendment  or  correction 
have  been  refused  when  not  made  until  the  hearing  or  trial/^  they  have  been 
granted  after  the  deposition  has  been  returned  and  hled,^''  before  trial,^^  at  a  sub- 
sequent term,^^  after  publication  passed,^^  and  even  at  the  trial,^''  after  submission 
of  the  cause,^^  after  verdict,^^  or  on  appeal."^ 

6.  Necessity  of  Order.  After  the  deposition  had  been  returned  or  filed  it  can 
onl}^  be  amended,  corrected,  or  withdrawn  and  returned  for  that  purpose  by 
order  or  leave  of  the  eourt,®^  or  a  judge  having  jurisdiction  in  the  premises.^^ 

D.  Withdrawal.    It  has  been  held  that  a  deposition  cannot  be  withdrawn 


80.  Rand  v.  Dodge,  17  N.  H.  343. 

81.  Florence  Oil,  etc.,  Co.  v.  Reeves,  13 
Colo.  App.  95,  56  Pae.  674;  Barelli  v.  Lytle, 
8  La.  Ann.  28;  Calmes  v.  Stone,  7  La.  Ann. 
133;  Calmes  v.  Duplantier,  6  La.  Ann.  221; 
Jenkins  v.  Anderson,  (Pa.  1887)  11  Atl.  558; 
Semmens  v.  Walters,  55  Wis.  675,  13  N.  W. 
889. 

Alteration  after  filing. —  A  deposition  which 
at  the  time  it  was  filed  purported  to  have  been 
taken  by  an  incompetent  officer,  but  which 
was  altered  in  the  jurat  after  it  was  filed, 
ought  not  to  be  received  in  evidence.  Emmett 
V.  Briggs,  21  N.  J.  L.  53. 

82.  Dunlap'r.  Horton,  49  Ala.  412;  Eller 
r.  Richardson,  89  Tenn.  575.  15  S.  W.  650; 
Gartside  Coal  Co.  v.  Maxwell,  20  Fed.  187; 
Donahue  v.  Roberts,  19  Fed.  863. 

83.  Dunlap  v.  Horton,  49  Ala.  412. 

84.  Hale  x.  Matthews,  118  Ind.  527,  21 
N.  E.  43;  Byington  v.  Moore,  62  Iowa  470,  17 
N.  W.  644;  Borders  v.  Barber,  81  Mo.  636. 

85.  Graves  v.  Clark,  101  Iowa  738,  69 
N.  W.  1046;  Tellico  Mfg.  Co.  *.  Mitchell, 

(Tenn.  Sup.  1886)  1  S.  W.  514;  Chapman  v. 
Allen,  15  Tex.  278;  Harris  v.  Wall,  7  How. 

(U.  S.)  693,  12  L.  ed.  875. 

86.  Conger  v.  Cotton,  37  Ark.  286;  Hale 
r.  Matthews,  118  Ind.  527,  21  N.  E.  43;  Crane 
Co.  V.  Neel,  (Mo.  App.  1903)  77  S.  W.  766; 
Leetch  v.  Atlantic  Mut.  Ins.  Co.,  4  Daly 
(N.  Y.)  518. 

Necessity  of  authority  of  court. —  After 
depositions  are  filed  they  cannot  be  altered  or 
amended  by  the  officer  who  took  them,  but 
may  be  by  authority  of  the  court.  Hall  v. 
Renfro,  3  Mete.  (Ky.)  51;  Oatman  v.  An- 
drew, 43  Vt.  466. 

87.  Bewley  r.  Ottinger,  1  Heisk.  (Tenn.) 
354. 

88.  A'\niere  depositions  have  been  sup- 
pressed because  defectively  certified,  the  court 
may  permit  an  amendment  at  a  subsequent 
term  and  at  the  next  term  set  aside  the  order 
of  suppression.  MuUins  v.  Bullock,  19  S.  W. 
8,  14  Ky.  L.  Rep.  40. 

89.  Denton  v.  Jackson,  1  Johns.  Ch.  (N.  Y.) 
526. 

90.  Hitchings  r.  Ellis,  1  Allen  (Mass.) 
475. 

91.  Eggspieller  x.  Nockles,  58  Iowa  649,  12 
N.  W.  708. 


92.  If  the  deposition  contain  in  itself  the 
materials  for  the  amendment.  Rand  v.  Dodge, 
17  N.  H.  343. 

93.  Nick  V.  Rector,  4  Ark.  251;  Barelli  V. 
Lytle,  8  La.  Ann.  28. 

94.  Alabama. —  Wolfe  v.  Underwood,  97 
Ala.  375,  12  So.  234. 

Kentucky. —  Hall  v.  Renfro,  3  Mete.  51. 

Louisiana. —  Calmes  v.  Stone,  7  La.  Ann. 
133;  Calmes  v.  Duplantier,  6  La.  Ann.  221. 

New  York. —  Keeler  v.  Vanderpool,  Code 
Rep.  N.  S.  289. 

North  Carolina.— ■  Anonymous,  3  N.  C.  241. 

Tennessee. —  Eller  v.  Richardson,  89  Tenn. 
575,  15  S.  W.  650;  Bewley  v.  Ottinger,  1 
Heisk.  354. 

Texas. —  Creager  v.  Douglass,  77  Tex.  484, 

14  S.  W.  150.  See  Price  l\  Horton.  4  Tex. 
Civ.  App.  526,  23  S.  W.  501. 

Vermont. —  Oatman  v.  Andrew,  43  Vt.  466. 
United  States. —  Leatherberry  r.  Radcliff'e, 

15  Fed.  Cas.  No.  8,163,  5  Cranch  C.  C.  550. 
See  16  Cent.  Dig.  tit.  "Depositions,"  §  213 

et  seq. 

Ratification. —  The  court  may  ratify  an  un- 
authorized amendment.  Oatman  v.  Andrew, 
43  Vt.  466. 

Order  unnecessary. —  A  deposition  may  be 
returned  for  proper  certification  without  an 
order.  Barelli  v.  Lytle,  8  La.  Ann.  28.  Un- 
der a  statute  providing  that  if  the  exam- 
ining officer's  certificate  be  defective,  whether 
exceptions  have  been  sustained  or  filed  or 
not,"  the  party  for  whom  the  deposition  was 
taken  may  require  the  clerk  to  deliver  the 
deposition  or  mail  it  under  seal  to  the  ex- 
amining officer,  an  order  of  court  is  not  neces- 
sary to  the  return  of  a  deposition  to  the  ex- 
amining officer  for  correction,  after  an  ex- 
ception to  the  deposition  because  of  the 
defective  character  of  the  certificate  has  been 
sustained.  Dills  v.  May,  3  Ky.  L.  Rep. 
765. 

95.  A  judge  empowered  to  amend  a  com- 
mission before  it  leaves  the  court  may  do  so 
after  its  execution  and  return.  Leetch  v. 
Atlantic  Mut.  Ins.  Co.,  4  Daly  (N.  Y.) 
518. 

A  judge  at  circuit  cannot  allow  an  amend- 
ment to  a  deposition  taken  imder  a  commis- 
sion issued  from  the  supreme  court.  Emmett 
V.  Briggs,  21  N.  J.  L.  53. 
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after  it  has  boeii  returned  and  filed,*'  or  after  itn  production  and  reading;*'  and 
tliat  a  party  cannot  withdraw  hin  croBs  interrogatories  and  the  answerB  thereto  if 
the  other  party  desires  to  use  tliein,"'*  or  after  they  Iiave  Ijeen  read/-*  On  the 
otlier  liand  it  lias  been  held  that  a  party  taking  it  may  declhie  to  use  a  deposition 
filed,  and  iiripeach  or  discredit  the  witness  *  or  withdraw  it**  after  he  has  read  it.^ 
E.  Suppression  —  l.  Grounds.  The  usual  grounds  for  suppressing  deposi- 
tions are  irregularities  in  issuing  the  commission,  in  executing  it,  or  in  taking  or 
returning  the  depositions  ;^  or  because  of  grounds  for  believing  that  the  return  has 
been  tampered  with  before  reaching  the  coui't;^'  and  in  the  discretion  of  the  court 
a  deposition  regularly  taken  may  be  suppressed  where  in  justice  must  necessariiy 
or  will  pi'obably  result  from  using  the  testimony.*'    So  a  deposition  may  be  snj> 


96.  The  party  wlio  takes  a  deposition  can- 
not withdraw  it  (Hale  r.  Gibb.s.  43  Iowa 
380')  ;  nor  can  either  party  withdraw  a  depo- 
sition taken  on  interiogatories  propounded  by 
both  ( Palaniourges  v.  Clark,  9  Iowa  1).  And 
see  Carpenter  v.  Dame,  10  Ind.  12.5. 

97.  Henshaw  v.  Clark,  2  Root  ( Conn. )  103. 

98.  Pulaski  v.  Ward,  2  Rich.  ( S.  C.)  119. 

99.  Anderson  r.  Brown,  72  Ga.  713. 

1.  Elliot  V.  Shultz,  10  Humphr.  (Tenn.) 
234;  Nichols  v.  Jones,  36  Tex.  448. 

2.  Peycke  v.  Shinn,  (Nebr.  1903)  94  N.  W. 
135. 

Withdrawal  for  amendment  see  XVII,  I,  5. 

3.  Washington  Bank  r.  Walker,  2  Fed.  Cas. 
No.  956,  1  Hayw.  &  H.  601. 

4.  Zaftama.'— Harris  v.  Miller,  30  Ala.  221. 
Arkansas. —  Davis  v.  Hare,  32  Ark.  386; 

Vangine  v.  Taylor,  18  Ark.  65. 

Colorado. —  Gibbs  v.  Gibbs,  6  Colo.  App. 
368,  40  Pac.  781. 

Illinois. —  Hughes  v.  Humphreys,  102  111. 
App.  194;  Zink  r.  Wells,  72  111.  App.  005. 

Maryland. —  Barmim  v.  Barnum,  42  Md. 
251. 

Mississippi. —  Gordon  v.  Watkins,  Sm. 
&  M.  Ch.  37. 

Missouri. —  Moore  v.  MeCullough,  6  Mo. 
444. 

New  York. —  Newton  v.  Porter,  69  N.  Y. 
133,  25  Am.  Rep.  152;  Harting  r.  American 
Malting  Co.,  74  N.  Y.  App.  Div.  140,  77 
N.  Y.  Suppl.  533  [affirmed  in  175  N.  Y.  489. 
67  N.  E.  108'3] ;  Benedict  r.  Richardson,  68 
Hun  202,  22  N.  Y.  Suppl.  839;  Mason,  etc., 
Organ  Co.  v.  Pugsley,  19  Hun  282;  Denny  v. 
Horton.  11  Daly  358,  3  N.  Y.  Oiv.  Proc.  255. 
See  Howard  D.  Orient  Mut.  Ins.  Co.,  9  Bosw. 
645. 

Ohio. —  Jonas  r.  Smith,  2  Cine.  Super.  Ct. 
63. 

Pennfiylvan.ia. — -Wallace  r.  McElevy,  2 
Grant  44;  Machine  Co.  i,\  Shillow,  14  Lane. 
Bar  58. 

Texas.. —  Hord  r.  Gulf,  etc.,  R.  Co.,  (Civ. 
App.  1903)  76  S.  W.  227;  Chicago,  etc.,  R. 
Co.  i\  Long,  (Civ.  Ai)p.  1901)  65  R.  W.  882; 
Mcfirew  r.  Wiiwon,  (Civ.  A|)p.  1900)  57  S.  W. 
63;  MeCown  v.  Terrell,  (Civ.  App.  1897)  40 
S.  W.  54;  Hill  v.  Smith,  6  Tex.  Civ.  App.  312, 
25  S.  W.  ]'079. 

L'niled  Males. —  Dunkle  r.  Worcester,  8 
Fed.  CaH.  No.  4,162,  5  BIhh.  102;  Hacker  v. 
U.  K.,  37  Ct.  CI.  8(i. 

I'lni/iand.  —  (Jiill  r.  (Jencral  Iron  Sci'cw 
Collier  Co.,  L.  R.  1  C.  P.  (500,  12  Jur.  N.  S, 
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227,  35  L.  J.  O.  P.  321,  14  L.  T.  Rep.  X.  S. 
711,  14  Wkly.  Rep.  893;  Hareforth  v.  Gates, 
Cary  91,  21  Eng.  Reprint  49. 

See  16  Cent.  Dig.  tit.  "Depositions,  §  219 

et  seq. 

Inadmissibility  of  testimony  as  a  ground 
for  suppi-ession  see  infra,  XIX,  E,  I ;  XXII, 
C,  3,  e,  h,  i,  j. 

Insufficient  notice. — The  suppression  of  sev- 
eral depositions  for  want  of  sufficient  notice 
will  not  require  the  suppression  of  another 
deposition  properly  taken  at  the  same  time 
and  place.    Carpenter  v.  Dame,  10  Ind.  125. 

Taking  deposition  contrary  to  notice.— A 
deposition  taken  on  written  interrogatories 
may  be  suppressed  where  subsequent  to  the 
notice  therefor,  the  opposite  party,  as  per- 
mitted by  statute,  gave  notice  of  his  election 
to  take  the  deposition  orally.  Lewis  v.  Fish, 
40  111.  App.  372. 

The  failure  to  examine  all  the  witnesses 
named  in  the  commission  is  not  a  ground 
of  suppression.  Schunior  v.  Russell,  83  Tex. 
83,  18  S.  W.  484. 

5.  Smith  r.  Moody,  94  Ga.  534,  21  S.  E. 
1.57. 

Opening  or  mutilation. —  An  executed  com- 
mission will  not  be  suppressed  because,  when 
received  by  the  clerk  the  envelope  contain- 
ing the  testimony  was  open  at  one  end, 
presenting  the  appearance  of  having  been 
worn  in  the  mail,  the  clerk  having  noted  the 
facts  on  the  package  and  filed  it,  since 
which  time  it  remained  undisturbed  in  his 
office.  EiflFert  r.  Craps,  44  Fed.  164.  Where 
all  legal  requisites  have  been  complied  with 
in  sealing  and  indorsing  depositions  to  be 
transmitted  by  mail,  and  where  such  deposi- 
tions are  actually  received  by  the  district 
clerk  without  being  separated  or  mutilated, 
the  mere  fact  that  the  envelope  containing 
such  depositions  has  been  broken  or  injured 
during  transmission  will  not  justify  a  court 
in  suppressing  the  depositions.  Commercial 
Nat.  Bank  v.  Atkinson,  02  Kan.  775,  64  Pac. 
617. 

A  deposition  not  inclosed  in  a  sealed  wrap- 
per will  not  be  rejected  where  the  court  is 
justified  in  finding  that  the  covering  had  been 
opeu(!(l  by  the  clerk  at  the  request  of  the 
obj(>ctor  on  order  of  the  court,  and  the  wrap- 
per destroyed.  Robinson  v.  Savage,  124  111. 
26(i.  15  N."  K.  850. 

'6.  Cullum  Smith,  6  Ala.  625 ;  Wallace  V. 
McElevy,  2  Grant  (Pa.)  44;  Machine  Co.  v. 
Shillow,  14  Lane.  Bar  (Pa.)  58. 
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pressed  for  fraud,'''  or  wliere  a  new  issue  is  formed  by  amendment  Avliereby  testi- 
mony taken  by  deposition  becomes  inapplicable ;  ^  and  the  wliole  deposition  may 
be  suppressed  for  the  refusal  of  the  witness  to  answer  a  material  question."  But 
in  the  absence  of  bad  faith  or  injury  de])ositions  will  not  be  suppressed  for  non- 
compliance with  mere  matters  of  form  or  for  defects  purely  teclinical.^^  Nor 
should  depositions  or  evidence  therein  contained  be  suppressed,  because  not  admis- 
sible in  the  first  instance,  if  they  or  it  A^^ould  be  admissible  in  rebuttal,^^  or  in  any 
conceivable  way  can  be  made  competent.'^ 

2.  Motion  to  Suppress  —  a.  In  General.  The  mode  of  suppressing  a  deposi- 
tion is  by  motion"  made  in  the  mode  prescribed  by  statute.''^  Tlie  irregularity 
or  defect  must  be  specifically  stated,^''  and  also  that  injury  or  prejudice  resulted." 

b.  Time  of  Making.  A  motion  to  suppress  must  be  made  within  the  time 
prescribed  by  statute.^^  If  the  time  is  not  prescribed  the  motion  should  be  made 
at  the  earliest  opportunity  aftej'  the  cause  for  suppression  has  been  ascertained,^" 


7.  As  where  one  paper  is  substituted  for 
another.    Carter  v.  Mannings,  7  Ala.  851. 

8.  Vincent  r.  Conklin,  1  E.  D.  Smith  (N.  Y.) 
203. 

Where  the  amendment  is  technical  and  the 

issue  remains  substantially  the  same  this 
rule  does  not  obtain.  Vincent  r.  Conklin,  1 
E.  D.  Smith  (N.  Y.)  20.3. 

Striking  out  party. —  A  deposition  will  not 
be  suppressed  because  after  it  was  taken  the 
writ  and  declaration  were  amended  by  strik- 
ing out  a  party,  where  the  issue  is  not 
thereby  varied.  Jenison  v.  Smith,  37  Ala. 
185. 

9.  Bird  V.  Halsy,  87  Fed.  671. 

10.  Partridge  r.  Stocker,  36  Vt.  108,  84 
Am.  Dec.  664. 

The  failure  to  indorse  the  return  upon  a 
foreign  commission  is  not  a  ground  for  sup- 
pressing a  deposition,  although  it  might  re- 
quire its  rejection  at  the  trial.  Creamer  i". 
Jackson,  4  Abb.  Pr.  (N.  Y.)  413. 

11.  Blair  v.  Harris,  75  Mich.  167,  42  N.  W. 
790. 

Presence  of  parties. —  Especially  where  it 
appears  that  counsel  for  both  parties  were 
present,  and  participated  in  the  examination 
of  the  witnesses.  Kansas  City,  etc.,  P.  Co.  r. 
Stoner,  51  Fed.  649,  2  C.  C.  A.  437. 

12.  Indianapolis,  etc.,  R.  Co.  f.  Anthony, 
43  Ind.  183. 

13.  Covey  r.  Campbell,  52  Ind.  157 ;  Pitts- 
burgh, etc.,  R.  Co,  r.  Theobald,  51  Ind.  24G. 

14.  McFarlane  r.  Howell,  16  Tex.  Civ.  App. 
246,  43  S.  W.  315;  Carr  v.  Wright,  I  Wyo. 
157. 

Consent  to  a  second  commission  does  not 
operate  to  suppress  the  first.  Becker  r. 
^Vinne,  7  Hun  (N.  Y.)  458. 

The  renewal  of  a  motion  to  suppress  on  the 
ground  of  newly  discovered  evidence  showing 
that  the  deposition  was  improperly  taken  is 
addressed  to  the  soimd  discretion  of  the  trial 
court.    Hicks  v.  Lawson,  39  Ala.  90. 

15.  An  oral  motion  will  not  be  entertained 
where  the  statute  requires  exceptions  to 
depositions  to  be  in  ^^Titing.  St.  Louis,  etc., 
R.  Co.  r.  jMorse,  38  Kan.  271,  16  Pae.  452. 

16.  Hunt  r.  Bailey,  4  Ind.  630. 

The  motion  must  be  directed  to  all  the  ex- 
ceptions, which  must  be  raised  and  argued 


at  the  same  time.  Carr  r.  Wright,  1  Wyo. 
157. 

17.  Cameron  v.  Clarke,  11  Ala.  259. 

18.  Casley  v.  Mitchell,  (Iowa  1903)  96 
K  W.  725;  Harris  Mfg.  Co.  r.  Marsh,  49 
Iowa  11. 

After  prescribed  time. — Under  a  statute  re- 
quiring exceptions  other  than  for  incom- 
petency to  be  filed  by  noon  of  the  third  day 
after  the  deposition  is  filed,  a  motion  made 
ten  days  after  such  filing  comes  too  late. 
Casley  v.  Mitchell,  (Iowa  1903)  96  N.  W. 
726. 

At  first  term  after  deposition  filed. —  A  re- 
quirement that  the  motion  must  be  made  at 
the  first  term  after  the  depositions  are  filed 
is  complied  with  by  moving  at  the  term  next 
succeeding  the  term  during  which  they  were 
filed.  McCown  v.  Terrell,  (Tex.  Civ.  App. 
1897)  40'  S.  W.  54. 

Change  in  statute. —  A  statute  prescribing 
the  time  of  moving  is  inapplicable  to  a  mo- 
tion made  before  its  adoption.  Mayton  r. 
Sonnefield,  (Tex.  Civ.  App.  1898)  48  S.  W. 
608. 

Great  delay. —  A  motion  filed  but  not  acted 
on  for  two  years  and  eight  months  thereafter 
is  properly  denied  because  not  brought  up  at 
the  first  term  of  the  court  after  the  depo- 
sition was  filed.  Waters-Pierce  Oil  Co.  v. 
Davis,  (Tex.  Civ.  App.  1900  )  60  S.  W.  453. 

19.  Harris  r.  Miller,  30  Ala.  221;  Hughes 
f.  Humphreys,  102  111.  App.  194;  Newton  t. 
Porter,  69  N.  Y.  133,  25  Am.  Rep.  152; 
Hartwig  v.  American  Malting  Co.,  74  N.  Y. 
App.  D'iv.  140,  77  N.  Y.  Suppl.  533  ^affirmed 
in  175  K  Y.  489,  67  N.  E.  1083]  ;  Dennison 
r.  Brown,  51  Hun  (N.  Y.)  642,  4  N.  Y. 
Suppl.  257 ;  Mason,  etc..  Organ  Co.  v.  Pugs- 
lev.  19  Hun  (N.  Y.)  282;  Swift  v.  Dean,  6 
Johns.  (N.  Y.)  523;  Bibb  r.  Allen,  149  U.  S. 
481,  13  S.  Ct.  950,  37  L.  ed.  819;  Bird  r. 
Halsv,  87  Fed.  671;  Danville  Bank  v.  Travers, 
2  Fed.  Cas.  No.  886,  4  Biss.  507. 

The  motion  is  in  time  when  made  on  the 
day  preceding  the  trial  and  presented  for 
hearing  on  the  next  day  and  before  the  com- 
mencement of  the  trial  (Adams  Express  Co. 
r.  McConnell,  27  Kan.  238)  ;  two  clays  before 
the  case  is  called  for  trial  (Everingham  v. 
Lord,  19  111.  App.  565)  ;  or  where  there  is 
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and  at  least  Ijefore  the  trial,^'  especially  whore  the  objections  arc  to  matters  of 
form,  so  that  if  sustained  the  defects  may  be  remedied  before  trial.^' 

3.  Hearing  AND  Determination  —  a.  In  General.  The  regularity  of  the  order 
for  the  depositions  and  the  competency  of  the  witnesses  may  be  considered.® 
Where  the  motion  is  based  on  irregularity  or  matters  not  affecting  the  admifsgi- 
bility  of  the  testimony,^^  it  should  be  determined  before  the  hearing  or  trial  to 
afford  an  opportunity  to  retake  them  ;  but  where  the  motion  is  based  on  the 
irrelevancy,  immateriaHty,  or  incompetency  of  the  testimony  or  of  the  witness,  or 
grounds  of  that  nature  the  court  may  hold  the  matter  under  advisement  until  the 
hearing  or  tiial.^' 

b.  Discretion.  Unless  the  objection  is  urged  the  judge  to  whom  the  motion 
is  addressed  is  vested  with  a  discretion  to  grant  or  deny  it,^"'  which  is  not  review- 
able on  appeal.^'"' 

e.  The  Order.    The  order  of  suppression  may  be  made  Ijy  any  judge  having 


but  a  brief  delay  (Benedict  v.  Richardson, 
G8  Hun  (N.  Y. )  202,  22  N.  Y.  Suppl.  839). 

Failure  to  explain  delay. —  The  motion  may 
be  entertained,  although  the  delay  in  making 
it  is  not  explained.  Jonas  v.  Smith,  2  Cine. 
Super.  Ct.  63. 

20.  Alabama. —  Electric  Lighting  Co.  v. 
Rust,  1(31  Ala.  484,  31  So.  48-6. 

Illinois. —  Tri-City  R.  Co.  v.  Brennan,  108 
111.  App.  471;  Everingham  v.  Lord,  19  111. 
App.  565. 

Indiana. —  Glenn  v.  Clore,  42  Ind.  60. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  r.  Morse, 
38  Kan.  271,  16  Pac.  452;  Adams  Express 
Co.  V.  McConnell,  27  Kan.  238. 

Texas. —  McGrew  v.  Wilson,  (Civ.  App. 
1900)  57  S.  W.  63;  McFarlane  R  Howell,  16 
Tex.  Civ.  App.  246.  43  S.  W.  315;  Hill  t\ 
Smith,  6  Tex.  Civ.  App.  312,  25  S.  W.  1079. 

Wyoming. —  Carr  v.  Wright,  1  Wyo.  157. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  223. 

Before  the  announcement  of  "  ready "  for 
trial  the  motion  should  be  made.  Hill  r. 
Smith,  6  Tex.  Civ.  App.  312,  25  S.  W.  1079. 

When  trial  "  commenced." —  The  commence- 
ment of  the  trial  is  Avhen  the  jury  is  sworn. 
Glenn  i".  Clore,  42  Ind.  60. 

Where  the  party  has  no  knowledge  of  the 
irregularity  a  sufficient  time  before  the  trial 
to  make  the  motion  he  may  urge  his  ob- 
jections at  the  trial.  Newton  v.  Porter,  69 
iST.  Y.  136,  25  Am.  Rep.  152;  Mason,  etc.. 
Organ  Co.  v.  Pugsley,  19  Hun  (N.  Y.)  282. 

21.  Tri-City  R.  Co.  v.  Brennan,  108  111. 
App.  471. 

22.  Eslava  v.  Mazange,  8  Fed.  Cas.  No. 
4,527,  1  Woods  623. 

23.  As  where  suppression  is  sought  be- 
cause the  depositions  were  irregularly  or  im- 
perfectly taken,  or  were  taken  in  violation 
of  tlie  privileges  of  either  of  the  parties 
(Williams  v.  Vreeland,  30  N.  J.  Eq.  570; 
Woo.l  I-.  Chetwood,  27  N.  J.  Eq.  311);  or 
where  tiic  testimony  was  elicited  by  leading 
([uestions  (Wood  v.  Chetwood,  27  N.  J.  Efj. 
311). 

Formal  defects. — Where  tlic  motion  is  made 
for  formal  (Icfccts,  on  notice,  tlie  court  may 
net  on  it  before  or  after  tlie  commencement 
of  tlie  trial.  SoiiUiern  I'iic.  It.  Co.  /'.  Royal, 
(Tex.  (;iv.  App.  1893)  23  S.  W.  3 Hi. 

"  Ready  for  trial." —  Wiiert?  notict?  of  a  mo- 
tion to  sn[)i)rcHH  is  waived,  and  consent  given 
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to  its  consideration,  the  motion  should  ho 
passed  upon,  although  both  parties  have  an- 
nounced "  Ready  for  trial,"  and  the  jury  i-s 
being  drawn.  Coleman  i:.  Colgate,  69  Tex. 
88,  6  S.  W.  553. 

Necessity  of  moving  before  trial  see  infra, 
XIX,  E,  3,  b. 

24.  Taylor  v.  Elliott,  52  Ind.  588;  Nichol 
V.  McCalister,  52  Ind.  580;  Williams  r. 
Vreeland,  .30  N.  J.  Eq.  576;  Wood  v.  Chet- 
wood, 27  N.  J.  Eq.  311;  Williamson  t?.  More, 
1  Barb.  (N.  Y.)  229. 

Before  or  at  trial. —  \Vlien  suppression  of 
but  part  of  a  deposition  is  sought,  the  court 
should  wait  until  the  deposition  is  offered  in 
evidence  before  passing  on  the  objections ; 
but  where  nothing  but  irrelevant  evidence  is 
sought  to  be  stricken  out,  it  is  without 
prejudice  whetlier  it  is  stricken  out  before  or 
after  the  deposition  is  offered.  Stull  v.  Stull, 
(Nebr.  1901)  96  N.  W.  196. 

At  trial. —  Where  the  motion  is  made  on 
the  ground  that  deponent  refused  to  answer 
certain  interrogatories,  the  deposition  should 
be  read  upon  the  trial,  and  the  admissibility 
of  the  unanswered  questions  then  decided. 
Palmer  v.  Great  Western  Ins.  Co.,  47  N.  Y. 
Super.  Ct.  455.  Where  evidence  may  be  in- 
troduced on  the  trial  which  will  make  the 
answers  to  certain  interrogatories  in  a  depo- 
sition material,  it  is  proper  that  a  motion  to 
suppress  should  not  he  decided  until  on  the 
trial  the  court  is  informed  whether  or  not 
such  evidence  will  be  offered.  Baltimore, 
etc.,  R.  Co.  0.  McWhinney,  36  Ind.  436. 

25.  Thus  where  the  deposition  of  a  wit- 
ness showed  no  desire  to  conceal  anything, 
but  that  her  failure  to  fully  answer  a  ques- 
tion as  to  whether  any  one  had  talked  to  her 
concerning  her  testimony,  etc.,  was  uninten- 
tional, and  her  testimony  was  corroborated 
by  other  witnesses,  the  refusal  of  the  trial 
judge  to  suppress  tlie  deposition  for  failure 
to  answer  such  question  was  not  an  abuse  of 
discretion.  Galveston,  etc.,  R.  Co.  v.  Bauni- 
garten,  31  Tex.  Civ.  App.  253,  72  S.  W.  78. 
So  the  action  of  a  chancellor  in  suppressing 
a  deposition  after  allowing  a  witness  to  be 
examined  provisionally  is  (liscretionary.  Hall 
r.  I'cgram,  85  Ala.  522,  5  So.  209,  6  So. 
612. 

26.  Hall  V.  Pegrani,  85  Ala.  522,  5  So.  209, 
0  So.  612. 


DEPOSITIONS 


[13  Cyc]  975 


competent  authority.^''  Where  there  is  more  than  one  deposition  of  the  same 
witness,  the  order  mnst  indicate  the  particular  one  suppressed. 

d.  Objections  and  Exceptions.  Tlie  determination  must  be  excepted  to  at  the 
time,^^  and  the  ruling  must  be  assigned  as  error  on  appeal,"*^  or  as  ground  for  a 
new  trial.^^  The  refusal  to  suppress  is  immatei'ial  where  the  deposition  was  not 
offered  in  evidence.^"  JsTor  can  a  party  complain  of  the  suppression  of  a  deposi- 
tion which  contained  nothing  which  would  benefit  him,^^  oi"  where  the  witness 
personally  testified  to  tlie  facts  stated  in  his  deposition.^'*  Neither  will  a  judg- 
ment be  reversed  because  the  court  erroneously  suppressed  a  deposition,  where 
the  party  taking  it  did  not  ask  a  continuance  to  retake  it  or  to  obtain  the  attend- 
ance of  the  witnesses.^^ 

4.  Effect  of  Suppression.  After  a  deposition  has  been  su})pressed  it  cannot  be 
used  in  any  subsequent  trial.^*' 

F.  Retaking-  or  Reexamination — l.  Right  to  Retake  or  REjEXAMiNE. 
Although  a  commission  has  been  executed,  or  a  deposition  has  been  taken  and 
completed,  a  party  on  good  cause  shown  may  be  permitted  to  reexamine  the  wit- 
ness, procure  additional  testimony,  or  take  the  depositions  anew.^^ 


27.  A  justice  of  a  district  coiu't  in  the  city 
of  New  York  has  jurisdiction  to  suppress  a 
deposition  taken  under  an  irregular  commis- 
sion. Denny  r.  Horton,  11  Daly  (N.  Y.)  358, 
3  N.  Y.  Civ.  Proc.  255. 

28.  An  order  insufficient  in  this  particular 
will  not  justify  tlie  exclusion  of  either  depo- 
sition.   Hays  V.  Hynds,  28  Ind.  531. 

29.  Houston  v.  Bruner,  59  Ind.  25. 

The  action  of  the  clerk  in  rejecting  depo- 
sitions taken  by  a  justice  of  the  peace  is 
conclusive  unless  excepted  to  and  appealed 
from.  Hawkins  v.  McNamara,  1  Heisk. 
(Tenn.)  352. 

30.  Houston  r.  Bruner,  59  Ind.  25. 

31.  Hatton  r.  Jones,  78  Ind.  406,  where 
without  noticing  Houston  v.  Bruner,  59  Ind. 
25,  it  is  said  that  the  ruling  cannot  be  as- 
signed as  error. 

The  suppression  of  parts  of  a  deposition 
can  only  be  urged  as  reason  for  a  new  trial. 
Patterson  v.  Lord,  47  Ind.  203. 

32.  Buffington  v.  Cook,  39  Ala.  64. 

33.  Cowen  v.  Eartherly  Hardware  Co.,  95 
Ala.  324,  11  So.  195. 

34.  Curry  i.  Allen,  60  Iowa  387,  14  N.  W. 
733. 

35.  Gardner  v.  Girtin,  69  111.  App.  422 
[affirmed  in  169  111.  40,  48  N.  E.  307]. 

36.  Gross  v.  Coffey,  111  Ala.  468,  20  So. 
428 ;  House  u.  Camp,  32  Ala.  541 ;  Moore 
McCulloiigh,  6  Mo.  444. 

37.  Alabama. —  Milton  v.  Rowland,  11  Ala, 
732. 

Colorado.—  Gibbs  v.  Gibbs,  6  Colo.  App. 
368,  40  Pac.  781. 

Georgia. —  Heard  v.  McKee,  26  Ga.  332; 
Parker  v.  Chambers,  24  Ga.  518;  Davis  f. 
Moody,  13  Ga.  188. 

Illinois. —  Beach  v.  Schmultz,  20  111.  185; 
Hughes  V.  Humphrevs.  102  111.  App.  194; 
Zink  v.  Wells,  72  111."  App.  605. 

Indiana. —  Davis  r.  Davis,  119  Ind.  511,  21 
N.  E.  1112;  Addleman  v.  Swartz,'  22  Ind. 
249. 

Kentucky.— Todd  v.  Wiekliffe,  12  B.  Mon. 
289. 


Maryland. —  Barniim  v.  Barnum,  42  Md. 
251;  Matthews  v.  Dare,  20  Md.  248. 

Nebraska.— Vey eke  v.  Shiun,  (1903)  9i 
N.  W.  135. 

New  York. —  Vincent  r.  Conklin,  1  E.  D. 
Smith  203;  Beach  v.  Fulton  Bank,  3  Wend. 
573;  Hallock  c.  Smith,  4  Johns.  Ch.  649. 

Tennessee. —  McNew  v.  Rogers,  1  Tenn.  Cas. 
17,  Thomps.  Cas.  32. 

Texas. —  Wallace  v.  Byers,  14  Tex.  Civ. 
App.  574,  38  S.  W.  228. 

Virginia. —  Carter  r.  Edmonds.  80  Va.  58. 

West  Virginia. —  McKell  v.  Collins  Colliery 
Co..  46  W.  Va.  625,  33  S.  E.  765;  Vance  v. 
Snyder,  6  W.  Va.  24. 

Canada. —  Covert  )'.  Upper  Canada  Bank,  1 
Grant  Ch.  (U.  C.)  566. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  227 
et  seq. 

Against  defaulting  defendants. —  Under  the 
Maryland  statute  a  complainant  may  under 
his  commission  in  chief  take  testimony  against 
defaulting  as  well  as  other  defendants,  and 
such  a  commission  dispenses  with  an  ex  parte 
commission  against  the  defendants  in  default. 
Higgins  V.  Horwitz,  9  Gill  (Md.)  341. 

Failure  to  make  out  case. —  A  master  may 
refuse  to  open  a  case  where  the  evidence  was 
closed,  on  the  ground  that  the  applicant  had 
not  made  such  a  case  as  entitled  him  to  a 
new  trial  at  law.  Waddell  v.  Smyth,  3  Ch. 
Charab.  (U.  C. )  412. 

Prior  commission  not  returned. —  A  new 
commission  may  issue,  although  one  previ- 
ously issued  for  the  examination  of  the  same 
witness  has  not  been  returned.  Lee  v.  Lee,  1 
La.  Ann.  318. 

Refusal  to  sign  inaccurate  deposition. — 
Where  a  witness  refuses  to  sign  a  deposition 
because  it  is  inaccurate,  but  is  willing  to 
sign  when  tlie  errors  pointed  out  by  him  have 
been  corrected,  his  deposition  cannot  be  re- 
taken on  a  new  subpoena.  In  re  Hafer,  63 
Ohio  St.  170,  01  N.  E.  72. 

Validity  of  new  deposition. —  There  is  no 
right  to  exclude  a  second  deposition,  unless 
the  first  contains  a  complete  examination  as 
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2.  Grounds.  A  deposition  may  l)e  allowed  to  ho  j-otakon  or  the  witnessefi  may 
be  reexamined  in  tlie  following  cases:  Where  irregularitieH  in  procuring  it  to  be 
taken  or  in  tlie  taking  or  returning  of  it  arc  shown  where  an  outstanding  com- 
mission has  not  been  executed;'''-'  wliere  through  inadvertence  tlie  witness  lias 
not  been  examined  as  to  a  material  fact*'  or  exhaustively  examined;^'  to  permit 
furtlier  testimony  to  explain  or  correct  that  already  given  or  to  j>rocure  testi- 
mony as  to  the  credit  of  other  witnesses  whose  depositions  have  been  published.'*^ 
So  too  this  may  be  done  where  injustice  is  likely  to  arise  from  the  manner  of 
issuing  or  executing  a  commission,'^  where  tliere  has  been  unfair  or  overreaching 
conduct  to  the  prejudice  of  the  adverse  party/"  where  tlie  deposition  lias  been 
suppressed  as  scandalous^  or  because  taken  on  leading  interrogatories,"  whei'e 
the  pleadings  have  been  amended  so  as  to  change  tlie  issue/^  where  the  deposi- 
tion has  been  lost  or  destroyed,*^  or  where  theie  is  reason  to  believe  tliat  it  will 


to  the  same  subject-matter,  and  there  is  no 
valid  objection  to  it.  Scott  v.  Bullion  Min. 
Co.,  2  Nev.  81. 

38.  Brown  v.  Bulkley,  14  N.  J.  Eq.  294; 
McNew  5.  Rogers,  1  Tenn.  Cas.  17,  Thomps. 
Cas.  (Tenn.)  32;  Boone  v.  Miller,  73  Tex.  .5.57, 
11  S.  W.  5.51.  As  where  the  deposition  was 
taken  without  notice  {Vance  v.  Snyder,  6 
\V.  Va.  24)  or  by  an  unauthorized  person 
(Wallace  v.  Byers,  14  Tex.  Civ.  App.  574,  38 
S.  W.  228)  ;  the  witness  was  influenced  or 
led  by  dictation  (Allison  v.  Allison,  7  Dana 
( Ky. )  90 )  ;  the  testimony  was  not  correctly 
taken  down  by  the  officer  (Kingston  v.  Tap- 
pin,  1  Johns.  Ch.  (N.  Y.)  368;  Darling  v. 
Staniford,  Dick.  358,  21  Eng.  Reprint  308 
[citing  Griells  v.  Gansell,  2  P.  Wms.  646,  24 
Eng.  Reprint  899]) ;  the  right  to  cross-examine 
has  been  denied  (Zink  v.  Wells,  72  111.  App. 
605 ) ,  or  cross  interrogatories  have  not  been 
answered  (Davis  v.  Moody,  13  Ga.  188; 
Ruckert  v.  Bursley,  51  N.  Y.  App.  Div.  377, 
64  N.  Y.  Suppl.  622 )  ;  the  failure  of  the  com- 
missioner to  qualify  by  oath  (BoUen  v.  Milla- 
dew,  10  C.  B.  898,  20  L.  J.  C.  P.  172,  70 
E.  C.  L.  898)  ;  or  where  his  certificate  is  in- 
sufficient {In  re  Thomas,  35  Fed.  822).  In 
Gasson  v.  Wordsworth,  Ambl.  108,  27  Eng. 
Reprint  70,  2  Ves.  325,  336,  23  Eng.  Reprint 
209,  217,  a  commission  to  a  foreign  country 
having  been  returned  improperly  executed,  the 
court  refused  to  send  another. 

Criminal  prosecution. —  In  People  r.  Lind- 
quist,  84  Cal.  23,  24  Pac.  153,  a  trial  for 
homicide,  it  appeared  that  by  agreement  with 
the  prosecution  tliere  were  admitted  at  the 
former  trial  informal  depositions  of  certain 
witnesses  residing  in  Sweden,  to  the  effect 
that  defendant's  mother  was  subject  to 
epilepsy  and  died  insane,  and  his  brother  was 
an  idiot,  and  that  the  prosecution  had  noti- 
fied tlic  defense  that  such  depositions  would  be 
objccicd  to  at  the  next  trial,  and  it  was  held 
that  tlie  accused  was  entitled  to  the  issuan'W 
of  a  comiiiiHsion  to  take  tlie  de))ositions  of 
such  persons  in  proper  legal  foiin. 

39.  Copeland  v.  Mears,  2  Sm.  &  M.  (Miss.) 
51!). 

40.  Carter  r.  Edmonds,  80  Va.  .58;  Covert 
V.  Tipper  Canada  I'.ank.  1  Grant  (!h.  ( U.  C.) 
RCiCi.  donlra,  I'aticrson  v.  Scott,  1  Grant  Ch, 
(IJ.  C.)  .582. 
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41.  Moody  V.  McCann,  1  Ch.  Chamb.  ^U.  C.) 
88.  Contra,  Pratt  v.  Mosetter,  9  N.  Y.  Civ. 
Proc.  351. 

A  witness  who  was  examined  at  a  former 
trial  may  be  examined  de  bene  esse,  where  the 
applicant  presents  an  affidavit  that  the  pre- 
vious testimony  did  not  present  all  the  fact-j 
within  his  knowledge  material  and  relevant 
to  the  issue.  August  v.  Fourth  Nat.  Bank, 
9  N.  Y.  Suppl.  270. 

Where  the  jury  disagreed  a  new  commis- 
sion will  issue  on  an  affidavit  that  a  reexam- 
ination would  probably  remove  some  of  the 
douDts  which  existed  at  the  trial.  Parker  v. 
Chambers,  24  Ga.  518;  Fisher  v.  Dale,  17 
Johns.  ( N.  Y. )  343 ;  Nichol  v.  Columbian  Ins. 
Co.,  1  Cai.  (N.  Y.)  345. 

42.  Parker  v.  Chambers,  24  Ga.  518;  Rog- 
ers V.  Manning,  8  Ont.  Pr.  2,  where  it  was 
further  held  that  a  strong  suspicion  of  an 
improper  motive  on  the  part  of  the  witness 
would  not  defeat  the  application.  Contra, 
Abergavenny  v.  Powell,  1  Meriv.  434,  35  Eng. 
Reprint  733. 

After  hearing  and  decision  a  firrther  ex- 
amination for  this  purpose  will  not  be  per- 
mitted. Gray  u.  Murray,  4  Johns.  Ch.  (N.  Y.) 
412. 

43.  Wood  V.  Mann,  30  Fed.  Cas.  No. 
17,953,  2  Sumn.  316. 

44.  Wallace  v.  McElevy,  2  Grant  (Pa.) 
44 ;  Machine  Co.  v.  Shillow,  14  Lane.  Bar 
(Pa.)  58. 

Stipulation  preventing  retaking. — The  court 
may  grant  a  rehearing  and  permit  the  re- 
taking of  suppressed  depositions  on  a  show- 
ing that  tliere  was  an  understanding  with 
opposing  counsel  that  the  depositions  might 
be  read,  which  prevents  their  retaking,  and 
it  appears  that  injustice  may  be  done  if  a  re- 
hearing is  not  granted.  Young  v.  Young, 
(Tenn.  Ch.  App.  1900)  64  S.  W.  319. 

45.  Graham  v.  Carleton,  9  N.  Y.  Suppl. 
392,  where  the  party  taking  out  the  commis- 
sion supplied  the  witness  with  a  copy  of  the 
interrogatories  and  cross  interrogatories. 

46.  iirown  r.  Bulkley,  14  N.  J.  Eq.  294. 

47.  Brown  r.  Bulkley,  14  N.  J.  Eq.  294. 

48.  Vincent  v.  Conklin,  1  E.  D.  Smith 
(N.  Y.)  203. 

49.  Lee  r.  Lee,  1  La.  Ann.  318 ;  FoUett  V. 
Murray,  17  Vt.  530.    See  infra,  XIX,  G. 
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not  be  executed.^  But  retaking  or  a  reexamination  will  not  be  permitted  to  pro- 
cure more  definite  testimony  on  a  particular  poiiit.^^ 

3.  Application  —  a.  Necessity.  There  must  be  a  special  application  to  reex- 
amine a  witness  or  retake  a  deposition.''^ 

b.  Time  of.  The  application  must  be  made  with  due  diligence  and  so  soon  as 
the  necessity  of  retaking  the  deposition  or  reexamining  the  witness  is  apparent.^^ 

e.  Requisites  and  Suffleleney.  An  application  for  a  second  commission  must 
show  some  good  reason  for  its  issue.^^ 

4.  Necessity  of  Order.^''  Altliongh  there  are  numerous  decisions  to  the  con- 
trary/'' it  is  the  general  rule  that  a  deposition  cannot  be  taken  or  a  witness  reex- 
amined without  the  sanction  of  the  court  or  its  formal  order.^^ 


50.  Lee  f.  Lee^  1  La.  Ann.  318. 

51.  Raney  v.  Weed,  1  Barb.  (N.  Y.)  220, 
^^•llel•e  it  was  sought  to  reexamine  one  of  two 
witnesses,  tlie  other  having  died. 

The  examination  will  not  be  reopened  be- 
cause of  the  refusal  of  a  party  to  produce  an 
instrument  and  submit  to  an  examination 
thereon  for  the  purpose  of  showing  his  in- 
terest. Biilloek  Electric  Mfg.  Co.  v.  Crocker 
Wheeler  Co.,  121  Fed.  200. 

52.  Form  of  application  to  take  further  tes- 
timony see  California  v.  Southern  Pac.  Co., 
153  U.  S.  239,  14  S.  Ct.  1138,  38  L.  ed.  702. 

53.  Vincent  v.  Conklin,  1  E.  D.  Smith 
(N.  Y.)  2fl3;  Beach  v.  Fulton  Bank,  3  Wend. 
(jST.  Y.)  573;  Addleman  v.  Swartz,  22  Ind. 
249. 

In  Illinois  no  application  to  retake  a  depo- 
sition is  necessary.  A  party  may  take  as 
many  as  he  pleases,  and  the  court  will  de- 
termine which  or  how  many  may  be  read. 
Beach  v.  Schmultz,  20  111.  185. 

54.  Davis  v.  Hall,  52  Md.  673. 

After  a  cause  has  been  set  for  hearing  a 
new  commission  will  not  be  permitted  unless 
on  special  order  made  on  special  circum- 
stances shown.  Salmon  v.  Clagett,  3  Bland 
(Md.)  125. 

After  hearing  and  decree. —  The  Virginia 
act  which  provides  that,  from  the  filing  of  a 
bill  in  equity  "  to  the  final  hearing  of  the 
cause,  either  party  may,  without  order  of 
court,  obtain  commissions  to  take  depositions 
to  be  read  therein,"  should  receive  a  limited 
construction.  A  party  cannot,  after  the  hear- 
ing of  a  cause  and  a  decree  settling  the  merits 
of  the  controversj',  take  new  testimony  as  to 
matter  that  was  fairly  in  issue  and  decided 
upon.  If  he  has  new  matter  or  newly-dis- 
covered evidence,  he  must  resort  to  his  sup- 
plemental bill  of  review,  or  to  a  petition  for 
a  rehearing  in  the  nature  of  a  supplemental 
bill.    Moore  v.  Hilton,  12  Leigh  (Va.)  1. 

After  publication  has  passed  witnesses  can- 
not be  examined  unless  under  very  special 
circumstances  (Hamersly  v.  Lambert,  2  Johns. 
Cb.  (N.  Y.)  432),  as  to  impeach  witnesses 
whose  depositions  have  been  taken  (Wood  v. 
Mann,  30  Fed.  Cas.  No.  17,953,  2  Sumn. 
316). 

Announcing  ready  for  trial. —  A  party  may 
be  permitted  to  retake,  although  the  other 
pnrty  has  announced  himself  ready  for  trial. 
Milton  V.  Rowland.  11  Ala.  732. 

Necessity  of  waiting  for  waiver  of  objec- 
tion.—  When  a  dejrosition  has  been  defect- 
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ively  taken  and  is  liable  to  bo  suppressed,  it 
is  proper  to  proceed  to  have  it  retaken,  with- 
out waiting  to  see  whether  the  objection  will 
be  waived.  Boone  v.  Miller,  73  Tex.  557,  11 
S.  W.  551. 

55.  Salmon  v.  Clagett,  3  Bland  (Md.) 
125. 

Where  it  is  desired  to  examine  additional 
witnesses  after  publication,  it  must  appear 
that  the  depositions  taken  have  not  been  re- 
sorted to  for  the  purpose  of  the  application. 
Carlisle  i\  Rust,  1  Del.  Ch.  72. 

56.  Form  of  order  for  reexamination  see 
Hanover  v.  Wheatley,  4  Beav.  78,  10  L.  J. 
Ch.  253. 

57.  Beach  v.  Schmultz,  20  111.  185;  Peycke 
V.  Shinn,  (Nebr.  1903)  94  N.  W.  135;  Martin 
V.  Kafl'roth,  16  Serg.  &  R.  (Pa.)  120;  Fox  v. 
Jones,  1  W.  Va.  205,  91  Am.  Dec.  383. 

Where  a  reference  is  sent  back  to  the  mas- 
ter to  review  his  report,  the  master  is  at 
liberty  to  receive  further  evidence.  Morley 
V.  Matthews,  3  Can.  L.  J.  N.  S.  21.  Where 
the  court  on  a  reference  back  to  the  mas- 
ter does  not  mean  that  he  shall  take  fur- 
ther evidence,  tlie  order  should  contain  a 
direction  to  that  effect,  unless  the  reference 
back  is  expressed  to  be  for  a  purpose  on  which 
further  evidence  could  be  material.  Morley 
V.  Matthews,  3  Can.  L.  J.  N.  S.  21. 

58.  Alabama. —  Bonner  v.  Young,  68  Ala. 
35. 

Indiana. — Woodruff  v.  Garner,  39  Ind.  246; 
Addleman  v.  Swartz,  22  Ind.  249 ;  Kirby  v. 
Cannon,  9  Ind.  371. 

Kentucky. —  Newman  v.  Kendall,  2  A.  K. 
Marsh.  234. 

Michigan. —  Sawyer  v.  SavFyer,  Walk.  48. 

Pennsylvania. — McKlnney  v.  Dows,  3  Watts 
250. 

Texas. —  Evansich  v.  Gulf,  etc.,  R.  Co.,  61 
Tex.  24. 

Virginia. —  Booth  v.  McJilton,  82  Va.  827, 
1  S.  E.  137. 

West  Virginia. — McKell  v.  Collins  Colliery 
Co.,  46  W.  Va.  625,  33  S.  E.  765;  Vance  v. 
Snyder,  6  W.  Va.  24. 

United  States. —  Thurber  r.  Cecil  Nat. 
Bank,  52  Fed.  513;  Gass  v.  Stinson;  10  Fed. 
Cas.  No.  5,261,  2  Sumn.  605;  Phettiplace  V. 
Sayles,  19  Fed.  Cas.  No.  11,083,  4  Mason  312. 

Leave  to  retake  in  presence  of  counsel. — 
On  riiotion  to  suppress  leave  granted  in  the 
presence  of  counsel  to  retake  depositions  is 
sufficient.  Galveston,  etc.,  R.  Co.  v.  Croskell, 
6  Tex.  Civ.  App.  160,  25  S.  W.  486. 
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5.  Procedure  on  Retaking.  Statutory  requircinonts  respecting  'the  taking  of 
clcpoKitioii8  generally  niiiKt  he  ntrictly  ohservcd,'''*  and  it  lian  hc<jn  lield  tijat  tlie 
original''*  or  additional  intei'i'ogatorieB/''  which,  when  tlie  examination  m  aB  to  the 
credit  of  witnesses,  innnt  he  so  framed  as  to  exclude  testimony  to  overcome  that 
already  taken,**^  may  be  used.  Dne  notice  must  be  given,®  and  the  ecope  of  the 
examination  may  he  restricted/'^ 

6.  Right  to  Use  Original  Deposition.  The  retaking  of  a  deposition  will  not 
preclude  the  reading  of  the  deposition  originally  taken Z"^' 

G.  Lost  or  Destroyed  Depositions^ — ^l.  Substitution  of  Copy.  AVhere  a 
deposition  has  l)een  lost  or  destroyed  a  properly  identified  or  authenticated  copy 
may  be  substituted  and  read  as  the  original,''^  or  the  contents  may  be  proved  as 


Merits  unaffected  by  unauthorized  retaking. 

—  That  a  deposition  taken  without  leave  was 
erroneously  permitted  to  be  read  is  not  a 
ground  for  reversal  where  it  did  not  affect  the 
decision  of  the  ease.  Hickey  v.  Young,  J.  J.  J. 
Marsh.  (Ky.)  1. 

The  admission  or  rejection  of  such  a  depo- 
sition taken  without  leave  or  order  of  the 
court  is  addressed  to  its  discretion.  Bogan 
V.  Hamilton,  90  Ala.  454,  8  So.  186;  McDon- 
ald V.  Jacobs,  77  Ala.  524;  Meyer  v.  Mitchell, 
77  Ala.  312;  Broadnax  v.  Sullivan,  29  Ala. 
320;  Herbert  f.  Hanriek,  16  Ala.  581;  Hester 
V.  Lumpkin,  4  Ala.  509;  Crossett  v.  Carleton, 
49  N.  Y.  App.  Div.  307,  63  N.  Y.  Suppl.  409 ; 
Lawson  v.  Zinn,  48  W.  Va.  312,  37  S.  E.  G12. 

59.  Gibbs  c.  Gibbs,  6  Colo.  App.  368,  40 
Pae.  781. 

60.  Barnum  v.  Barnum,  42  Md.  251. 

Detaching  the  interrogatories  from  a  depo- 
sition defectively  executed  after  it  has  been 
filed  and  attaching  them  to  a  second  commis- 
sion is  harmless  irregularity.  Boone  r.  Mil- 
ler, 73  Tex.  557,  11  S.  W.  551. 

Refiling. —  The  original  interrogatories  may 
be  refiled.  Foster  v.  Smith,  2  Coldw.  (Tenn.) 
474,  88  Am.  Dec.  604. 

Where  depositions  are  not  taken  under  a 
commission  a  new  commission  may  issue  with- 
out new  interrogatories.  C'opeland  v.  Mears, 
2  Sm.  &  M.  (Miss.)  519. 

61.  Foster  v.  Smith,  2  Coldw.  (Tenn.)  474, 
88  Am.  Dec.  004. 

Supplementary  interrogatories  are  irregu- 
lar unless  the  other  party  assents  or  has 
notice,  or  they  are  permitted  by  the  commis- 
sion.   Matthews  /•.  Dare,  20  Md.  248. 

62.  Gass  r.  Stinson,  10  Fed.  Gas.  No.  5,201, 
2  Sumn.  005. 

63.  Foster  v.  Smith,  2  Coldw.  (Tenn.)  474, 
88  Am.  \X'(:  004;  Wallace  r.  Byers,  14  Tex. 
Civ.  App.  574,  38  S.  W.  228. 

The  court  cannot  abridge  the  statutory 
time  of  giving  notice  or  of  service  of  the  in- 
terrogatories. Gibbs  V.  Gibbs,  6  Colo.  App. 
368,  40  P;u-.  781. 

64.  A  witness  cannot  be  reexamined  as  to 
the  same  facts,  but  may  lie  as  to  otlier  facts, 
or  new  matter  arising  dui  of  ilic  I  est  itiKiny 
of  other  witnesses.  Sawyer  r.  Sawyei-,  \\:ilk. 
(Mich.)  48. 

New  witnesses. —  An  order  is  not  irregular 
because  not  restricting  tlie  rei'xamination  to 
witnesses  not  befoi-e  examined  on  the  same 
Bubjcet-matter.  Forbes  V.  Forlu's,  9  Hare 
(A\i\).)  Ixxvii,  41  Eng.  Ch.  Ixxvii. 
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Witness  to  credit. —  A  witness  examined  to 
the  mere  credit  of  the  other  witnesses,  whose 
depositions  have  been  already  taken  and  pub- 
lished, will  not  be  allowed  to  be  examined  to 
prove  or  disprove  any  fact  material  to  the 
merits  of  the  case.  Wood  v.  Mann,  30  Fed. 
Gas.  No.  17,953,  2  Sumn.  316. 

The  adverse  party  may  question  the  wit- 
ness upon  all  matters  as  to  which  he  testified 
in  his  first  deposition.  Evaniseh  v.  Gulf,  etc., 
E.  Co.,  61  Tex.  24. 

65.  Kentucky. —  Strader  v.  Graham,  7 
B.  Mon.  633;  Deneal  v.  Allensworth,  2  .J.  J. 
Marsh.  446. 

'New  York. —  Becker  v.  Winne,  7  Hun  458. 

Pennsylvania. — Schoneman  v.  Feglev.  7  Pa. 
St.  433;  Watson  v.  Brewster,  1  *Pa.  St. 
381. 

Tennessee. —  Susong  v.  Ellis,  11  Heisk.  80. 

Texas. —  Ballard  v.  Perry,  28  Tex.  347. 

Vermont. —  Downer  v.  Dana,  19  Vt.  338. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §231. 

Contra. —  Straas  v.  Marine  Ins.  Co.,  23  Fed. 
Cas.  No.  1.3,518,  1  Cranch  C.  C.  343. 

Former  depositions  may  be  used  where  the 
witnesses  refer  to  and  reaffirm  them  ( Strader 
V.  Graham,  7  B.  Mon.  (Ky. )  633)  ;  or  where 
after  a  plea  of  infancy  was  added,  the  new 
depositions  were  taken  to  explain  and  qualify 
the  facts  stated  in  the  former  depositions  of 
the  same  witnesses,  and  to  prove  defendant's 
age  (Watson  v.  Brewster,  1  Pa.  St.  381). 
The  original  deposition  is  not  objectionable 
on  the  ground  that  the  witness  cannot  be  con- 
tradicted by  previous  statements  made  by  him 
without  his  attention  being  first  called  to 
them.    Becker  v.  Winne,  7  Hun  ( N.  Y.)  458. 

A  deposition  taken  when  a  witness  was 
incompetent  cannot  be  read,  where  a  second 
deposition  was  taken  after  restoration  to 
competency,  although  it  states  that  the  facts 
stated  in  the  first  deposition  are  true.  Scales 
c.  Desha,  16  Ala.  308. 

66.  Georgia.— CerAraX  R.  Co.  r.  WolfT,  74 
Ga.  664. 

//?u!oiR.— Gage  v.  Eddy,  167  111.  102,  47 
N.  E.  200;  Aulgcr  r.  Smith,  34  HI.  534. 

Kansas. —  Gilmore  V.  Butts,  61  Kan.  315, 
59  Pile.  (;4."). 

J/ (■.s,soi/r/.— Carter  v.  Davis,  81  Mo.  668; 
Doiiiiell  r.  livern,  80  Mo.  332;  Finney  r.  St. 
C'liarWvs  CJoUege,  13  Mo.  266. 

Texas. —  Jury  r.  Shearman,  2  Tex.  l^nrep. 
Cas.  201. 

Vermont. —  Low  v.  Peters,  36  Vt.  177. 
United  States. —  Stebbins  v.  Duncan,  108 


DEPOSITIONS 


[13  Cyc]  979 


in  the  case  of  otlier  lost  papers.^'  So  a  copy  may  be  read  where  a  party  takes  a 
deposition  from  the  files  and  refuses  to  produce  it.'^^ 

2.  Preliminary  Proof.  To  authorize  the  use  of  a  copy  under  such  circum- 
stances the  k'iss  or  destruction  must  be  shown,"^  and  it  must  also  appear  that  the 
proposed  substitute  is  a  true  copy  of  the  original,™  and  that  a  new  deposition  could 
not  be  procured.^' 

XX.  USE  OF  DEPOSITIONS  AND  THEIR  ADMISSIBILITY  IN  EVIDENCEJ^ 

A.  Parties  Entitled  to  Use.  A  valid  and  competent  deposition  taken  and 
filed  in  the  cause  is  the  connnon  property  of  the  litigants  therein,  and  either  is 
entitled  to  use  it.'^    Especially  is  this  so  where  the  deposition  is  taken  on  interroga- 


U.  S.  32,  2  S.  Ct.  313,  27  L.  ed.  641;  Burton 
r.  Driggs,  20  Wall.  125,  22  L.  ed.  299. 

See  16  Cent.  Pig.  tit.  "  Depositions,"  §  233. 

The  original  must  have  been  returned  and 
filed.  Carter  r.  Davis,  81  Mo.  668.  But  see 
contra,  Low  v.  Peters,  36  Vt.  177. 

A  copy  of  a  copy  cannot  be  read.  Bovard 
r.  Wallace,  4  Serg.  &  R.  (Pa.)  499. 

Going  to  trial  without. —  A  party  who  has 
taken  depositions,  part  of  which  have  been 
lost,  may  if  he  so  elect  go  to  trial  without 
tliem,  and  the  adverse  party  has  no  ground 
of  complaint.  Thompson  v.  Commercial  Bank, 
3  Coldw.  (Tenn.)  46. 

67.  Aulger  l\  Smith,  34  111.  534. 

Lost  papers  generally  see  Lost  Instru- 
ments. 

68.  Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141. 

69.  Aulger  v.  Smith,  34  111.  534;  Pipher 
■r.  Lodge,  16  Serg.  &  R.  (Pa.)  214. 

Mere  proof  that  search  was  made  for  the 
original  is  insufficient.  Pipher  v.  Lodge,  16 
Ser£j.  &  R.  (Pa.)  214. 

70.  Gilniore  v.  Butts,  61  Kan.  315,  59  Pac. 
045;  Pipher  c.  Lodge,  16  Serg.  &  R.  (Pa.) 
214;  Low  r.  Peters,  36  Vt.  177. 

A  copy  transcribed  and  attested  by  the 
witness  is  sufficient.  Gil  more  v.  Butts,  61 
Kan.  315,  59  Pac.  645. 

A  purported  copy  cannot  be  used  where  the 
witness  cannot  remember  whether  he  tran- 
scribed it  from  the  original  or  from  a  copy. 
Pipher  v.  Lodge,  16  Serg.  &  R.  (Pa.)  214. 

71.  Aulger  i:  Smith,  34  111.  534;  McCally 
V.  Franklin,  2  Yeates  (Pa.)  340;  Low  v. 
Peters,  36  Vt.  177;  Follett  r.  Murray,  17  Vt. 
530.  In  McCally  v.  Franklin,  2  Yeates  (Pa.) 
340,  parol  evidence  of  the  contents  of  a  lost 
deposition  was  rejected,  although  the  witness 
was  dead,  it  appearing  that  there  was  ample 
opportunity  to  take  it  before  his  death.  It 
has  been  held,  however,  that  where  the  lost 
depositions  are  offered  to  be  proved  by  copies 
admittedly  true  and  not  by  oral  evidence,  it 
is  not  necessary  to  retake  the  deposition  or  to 
prove  the  death  of  the  witnesses  or  their  in- 
capacity to  testify.  Gilmore  v.  Butts,  61 
Kan.  315,  59  Pac.  045;  Stebbins  v.  Duncan, 
108  U.  S.  32,  2  S.  Ct.  313,  27  L.  ed.  641. 

72.  Admissibility  of  evidence  generally  see 
Criminal  Law  ;  Evidence. 

73.  Arkansas. —  Sexton  v.  Brock,  15  Ark. 
345. 

Georgia. —  Bond  v.  Carter,  14  Ga.  697. 
Illinois. —  Adams  V.  Russell,  85  111.  284. 


Indiana. —  Woodruff  v.  Garner,  39  Ind. 
240. 

loira. —  Brown  .v.  Byam,  65  Iowa  374,  21 
N.  W.  684 ;  Hale  v.  Gibbs,  43  Iowa  380 ; 
Wheeler  v.  Smith,  13  Iowa  564  [folloiving 
Crick  r.  McClintie,  4  Greene  290]  ;  Pela- 
mourges  v.  Clark,  9  Iowa  1. 

Louisiana. —  Godfrey  v.  Hall,  4  La.  158; 
Dwight  V.  Linton,  3  Rob.  57. 

Minnesota. — Lougee  v.  Bray,  42  Minn.  323, 
44  N.  W.  194;  In  re  Smith,  34  Minn.  430,  26 
N.  W.  234. 

Missouri. —  McClintock  r.  Curd,  32  Mo. 
411;  Watson  r.  Race,  40  Mo.  App.  540  [citing 
Greene  v.  Chickering,  10  Mo.  109]. 

Nebraska. —  Ulrieh  v.  McConaughey,  63 
Nebr.  10,  88  N.  W.  150. 

Ohio. —  Devinny  v.  Jelly,  Tapp.  159. 

Pennsylvania. —  O'Connor  v.  American  Iron 
Mountain  Co.,  50  Pa.  St.  234;  Lour  r.  Van- 
dermark,  4  Kulp  425.  And  see  Smith  v. 
Austin,  4  Brewst.  89. 

Tennessee. — Brandon  v.  MuUenix,  11  Heisk. 
446. 

Wisconsin. —  Hazleton  v.  Union  Bank,  32 
Wis.  34. 

United  States. —  Yeaton  r.  Fry,  9  U.  S. 
335,  3  L.  ed.  117. 

England. —  Sturgis  v.  Morse,  26  Beav.  562 ; 
Procter  v.  Lainson,  7  C.  &  P.  629,  32  E.  C.  L. 
793. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  237 
et  seq.  270. 

Analogy  to  ordinary  evidence. —  In  Echols 
V.  Staunton,  3  W.  Va.  574,  578  [quoted  in 
Ulrich  V.  McConaughey,  03  Nebr.  10,  88  N.  W. 
150],  the  court  said:  "It  is  as  competent 
for  one  party  to  read  on  liis  own  behalf  a 
deposition  regularly  taken  and  filed  by  the 
other  party,  as  it  would  be  to  introduce  a 
witness  summoned  on  behalf  of  such  other: 
party." 

No  previous  notice  necessary. — Either  party 
to  a  suit  has  the  right  to  read  in  evidence 
the  depositions  taken  by  the  opposite  party  if 
offered  at  the  proper  time,  without  giving 
previous  notice  of  his  intention.  McClintock 
r.  Curd,  32  Mo.  411. 

Texas  statute. —  Where  depositions  are 
taken  by  one  party  and  no  cross  interroga- 
tories are  filed  the  statutory  rule  is  that  the 
person  not  crossing  the  interrogatories  cannot 
read  the  depositions  over  the  objections  of  the 
party  taking  them.  San  Antonio,  etc.,  R.  Co. 
V.  Harrison,  72  Tex.  478,  10  S.  W.  556. 
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tories  projjouudcd  by  both  ])art,ic8.'^'*  And  wljilc  tlic  \\m  of  a  depofiition  l;y  tlie 
jidvcrHe  party  is  Komcwljat  a  iiiattor  of  practice,  and  governed  '\\\  ino8t  irifttaiif^os 
by  Btatnte  or  rult'.s  of  court,''''  yet  it  may  be  Htated  as  a  general  rule  that  wlioi-e  a 
dc])osition  has  been  taken  by  one  party  and  filed  in  tlie  cause  his  advei'sary  is 
entitled  to  use  it  in  evidence,™  although  the  first  party  refuses  to  introduce  it  in 
liis  own  behalf;"  and  even  whei-e  there  is  a  suljsoquent  trial  of  a  former  action 


74.  Pclamoiirges  v.  Clark,  9  Iowa,  ]. 
Deposition  of  same  witness  by  both  parties, 

—  In  Woodruff  v.  (Earner,  30  Jiicl.  24C,  it  was 
held  tliat  where  both  parties  had  taken  the 
deposition  of  the  same  witness  either  might 
use  both  depositions  in  evidence. 

75.  Polleys  v.  Oeean  Ins.  Co.,  14  Me.  141; 
Eadclvff'e  v.  Barton,  Ifil  Mass.  327,  37  N.  E. 
373;  Ford  V.  Ford,  17  Pick.  (Mass.)  418; 
Johnson  v.  State,  27  Tex.  7.58. 

76.  /iZiwois.— Adams  v.  Eussell,  85  111.  284. 
Iowa. —  Hale    t.    Gibbs,    43    Iowa    380 ; 

Wheeler  v.  Smith,  13  Iowa  5G4  [following 
Pelamourges  v.  Clark,  9  Iowa  1];  Crick  v. 
McClintic,  4  Greene  290;  Nash  v.  State,  2 
Greene  286. 

Maryland.—  Little  r.  Edwards,  69  Md.  499, 
16  Atl.  134. 

Minnesota. —  In  re  Smith,  34  Minn.  436,  26 
N.  W.  234. 

Missouri. —  Greene  v.  Chiekering,  10  Mo. 
109. 

New  York. —  Jordan  v.  Jordan.  3  Tliomps. 
&  C.  269;  Weber  v.  Kingsland,  8  Bosw.  415. 

Ohio. —  Wilson  v.  Runyon,  Wright  651. 

Pennsylvania. —  O'Connor  r.  American  Iron 
Mountain  Co.,  56  Pa.  St.  234. 

West  Virginia. —  Echols  v.  Staunton,  3 
W.  Va.  574. 

United  States.— Purk  v.  Willis,  18  Fed. 
Cas.  No.  10,716,  1  Craneh  C.  C.  357. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  238 
et  seq. 

Compare  Wing  v.  Hall,  47  Vt.  182  [follow- 
ing Waite  V.  Brewster,  31  Vt.  516]. 

Admission  of  exhibits.— W'here,  in  answer 
to  the  general  interrogatorj'  in  a  deposition, 
evidence  is  given  consisting  of  original  letters 
material  to  the  issue,  defendant,  although  not 
the  party  at  whose  instance  the  deposition 
was  taken,  is  entitled  to  offer  them  in  evi- 
dence, independently  of  the  deposition  to 
which  they  are  attached  as  exhibits.  Hazle- 
ton  V.  Union  Bank,  32  Wis.  34. 

After  rejection. —  A  party  who  has  pro- 
cured the  rejection  of  a  deposition  filed  by 
his  adversary  cannot  be  permitted  afterward 
to  read  it  Avithout  the  consent  of  the  party 
filing  it.  Thomas  r.  Davis,  7  B.  Mon.  (Kj'.) 
227. 

Competency  of  evidence. — In  Young  r.  Wood, 
11  B.  Mon.  (Ky.)  123,  it  was  held  that  where 
a  deposition  of  a.  witness  taken  by  one  party 
was  repudiated  liy  liim  before  trial,  and  A\'as 
ofVcred  and  ailniiilcd  on  the  other  si(h',  tliat 
ilie  only  eflVct  <ir  il  was  to  iireclnde  llic  party 
laking  the  di'imsil  imi  Iroin  dispntiiig  its  com- 
|)et,cticy,  and  ini|ji'a<'liiiig  tlic  genera,]  cliaraeter 
of  the  witness  for  truth. 

Deposition  by  both  parties. —  A  deposition 
taken  by  one  party  in  whieli  lie  has  embodied 
by  way  of  interrogatory  a  copy  of  a  deposi- 
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tion  of  the  Banw?  witness  previously  taken  in 
the  same  action  by  the  other  party,  but  which 
the  other  party  does  not  see  fit  to  use,  i» 
not  admissible.  Dana  v.  Underwood,  19  Pick. 
(Mass.)  99. 

Entire  deposition. —  \\Tiere  a  deposition 
which  Iiad  been  taken  by  plaintiff  in  an  ac- 
tion was  not  used  by  liim  at  the  trial,  and 
the  court  allowed  defendant  to  read  the  cross- 
examination  only,  it  was  held  that  the  whole 
deposition  should  have  been  admitted.  Ju- 
neau Bank  v.  MeSpedon,  15  Wis.  629. 

Showing  as  to  absence  or  disability. — Where 
the  party  at  whose  instance  a  deposition  is 
taken  fails  to  use  it,  his  adversary  cannot 
use  it  without  making  the  showing  as  to 
death,  absence,  or  inability  to  attend  that 
would  be  required  of  the  party  taking.  Gor- 
don V.  Little,  8  Serg.  &  R.  (Pa.)  53.3,  11  Am. 
Dec.  632. 

77.  Florida. —  Broughton  v.  Crosby,  9  Fla. 
254. 

loiva. —  Hale  r.  Gibbs,  43  Iowa  380. 
Kansas. —  Rucker  v.  Reid,  36  Kan.  468,  13 
Pac.  741. 

Kentucky. —  Weil  V.  Silverstone,  6  Bush 
698. 

Maryland. —  Little  r.  Edwards,  69  Md.  499, 
16  Atl.  134. 

Minnesota. —  Byers  v.  Orensstein,  42  ^linn. 
386,  44  N.  W.  129. 

Missouri. —  W^atson  v.  Race,  46  Mo.  App. 
546. 

Neio  York. —  Weber  i".  Kingsland.  8  Bosw. 
415. 

West  Virginia. —  Echols  v.  Staunton,  3 
W.  Va.  574. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  238. 

Competent  evidence. —  A  deposition  taken 
but  not  used  by  defendant  cannot  be  read  in 
evidence  by  plaintiff  if  the  testimony  would 
not  have  been  competent  or  legal  for  plaintiff 
if  it  had  been  taken  on  his  part.  Hallett  f. 
O'Brien,  1  Ala.  585;  Reid  v.  Hodgson,  20  Fed. 
Cas.  No.  11,667,  1  Cranch  C.  C.  491. 

Exception  by  adverse  party. —  ^^^lere  de- 
fendant declines  to  read  a  deposition  taken 
by  him  and  plaintiff  otl'ers  it,  it  is  subject 
to  objection  by  defendant  that  the  testimony 
therein  is  hearsay.  Elliott  r.  Shultz,  29  Tenn. 
234. 

Impeachment  of  credit. — A  deposition  taken 
to  impeach  the  credit  of  a  witness  cannot  be 
I'ead  by  the  adverse  party  if  the  party  taking 
it  declines  to  read  it,  and  also  fails  to  assail 
the  character  of  the  witness  intended  to  be 
inipeaelied  by  the  deposition.  Sullivan  r. 
N(nris,  8  Bush  (Ky.)  519.  But  if  the  char- 
acter of  the  witness  had  been  assailed  by  the 
]iarty  taking  the  dejiosition,  and  he  had  de- 
clined to  read  it,  then  the  adverse  party 
would  have  had  the  right  to  use  the  deposi- 
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tlie  deposition  may  be  again  introdnced  in  evidence  at  the  latter  trial.'^  Again  in 
some  jurisdictions  the  right  of  the  adverse  party  to  read  a  deposition  is  affected 
by  the  fact  that  he  cross-examined.'''' 

B.  Admissibility  —  1.  In  General,  To  allow  proof  by  depositions  in  actions 
militates  against  the  principles  of  ancient  common  law,^°  which  required  the  per- 
sonal attendance  of  witnesses  that  tlie  truth  might  be  more  readily  and  fully 
ehcited  in  open  conrt,  and  their  credibility  and  statements  more  accurately  weighed 
and  thoroughly  sifted ;  hence  the  authority  to  take  testimony  in  this  mode  being 
in  derogation  of  the  rules  of  the  common  law  has  always  been  construed  strictly. 
It  is  necessary  to  show  that  legal  nutice,^^  and  all  the  other  requirements  of  the 
statute  have  been  strictly  complied  with  before  the  deposition  can  be  admitted  in 


tion  for  the  purpose  of  sustaining  the  wit- 
ness.   Sullivan  v.  Norris,  8  Bush  (Ky. )  519. 

78.  Hallett  r.  O'Brien,  1  Ala.  585;  Turner 
V.  Mcllhanev,  8  Cal.  575.  Compare  Se.\ton 
V.  Brock,  15'^  Ark.  345. 

Death  of  witness. — \^niere  a  deposition  was 
taken  by  one  party  on  notice,  and  both  par- 
ties examined  the  witness  at  the  caption,  but 
the  deposition  had  not  been  used  upon  trial, 
and  the  witness  died,  it  was  held  that  the 
adverse  party  was  not  entitled  to  use  the 
deposition  against  the  will  of  the  party  tak- 
ing it.    George  r.  Fisk,  32  N.  H.  32. 

Deposition  by  request. —  The  deposition  of 
a  party  to  an  action  on  trial,  taken  at  the 
request  of  the  other  party,  which  was  in- 
tended to  be  used,  and  was  filed  by  such  other 
party  in  another  suit,  cannot  be  read  as  evi- 
dence against  the  pai'ty  at  whose  request  it 
was  taken.    Hovey  c.  Hovey,  9  Mass.  216. 

79.  Where  the  adverse  party  has  cross- 
examined  a  witness,  he  acquires  the  right  to 
use  such  deposition  as  if  it  had  been  taken 
on  his  own  behalf  (Louisville,  etc.,  R.  Co.  v. 
Brown,  56  Ala.  411;  Stewart  v.  Hood,  10  Ala. 
600;  Rogers  v.  Barnett,  4  Bibb  (Ky.)  480; 
San  Antonio,  etc.,  R.  Co.  v.  Harrison,  72  Tex. 
478,  10  S.  W.  556;  King  v.  Russell,  40  Tex. 
124;  Refugio  v.  Byrne,  25  Tex.  193;  Norvell 
V.  Oury,  13  Tex.  31;  John  P.  King  Mfg.  Co. 
v.  Solomon,  (Tex.  Civ.  App.  1894)  25  S.  W. 
449.  Compare  Dwight  r.  Linton,  3  Rob.  (La.) 
57;  Straw  c.  Dye,  2  Ohio  Dec.  (Reprint)  312, 
2  West.  L.  Month.  388);  yet  where  he  has 
failed  to  cross-examine  no  such  right  will  be 
allowed  him  (Watson  v.  Miller,  82  Tex.  279, 
17  S.  W.  1053  ;  San  Antonio,  etc.,  R.  Co.  v. 
Harrison,  72  Tex.  478,  10  S.  W.  556 ;  Brandon 
V.  McNellv,  43  Tex.  76;  Refugio  r.  Byrne, 
25  Tex.  193;  Harris  r.  Leavitt,  16  Tex.  340; 
Norvell  v.  Oury,  13  Tex.  31). 

80.  Crarv  r.  Barlow,  5  Ark.  210;  Hunt  v. 
Lowell  Gas  Light  Co.,  1  Allen  (Mass.)  343; 
Brewer  v.  Beckwith,  35  Miss.  467 ;  Havward 
V.  Barron,  38  N.  H.  366. 

Depositions  are  regarded  as  secondary  evi- 
dence, but  may  be  read  when  duly  taken,  if 
the  witness  be  dead  or  out  of  the  jvirisdietion 
of  the  court.  Sexton  v.  Brock,  15  Ark.  345; 
Haupt  V.  Henninger,  37  Pa.  St.  138. 

Deposition  of  expert. —  There  is  no  distinc- 
tion between  the  deposition  of  an  ordinary 
witness  and  that  of  an  expert,  so  far  as  their 
admissibility  is  concerned.  Camp  v.  Averill, 
54  Vt.  320. 


Copy  of  deposition. —  In  Alcoek  v.  Royal 
Exch.  Assur.  Corp.,  13  Q.  B.  292,  13  Jur. 
445,  18  L.  J.  Q.  B.  121,  66  E.  C.  L.  292,  it 
was  held  that  a  copy  of  a  deposition  was 
inadmissible  in  evidence.  In  Robinson  v.  Da- 
vies,  5  Q.  B.  D.  26,  49  L.  J.  Q.  B.  218,  28 
Wkly.  Rep.  255,  it  was  held,  however,  that 
where  copies  of  certain  documents  and  an- 
swers of  witnesses  with  regard  to  the  con- 
tents thereof  were  received  in  evidence  without, 
objection  on  the  part  of  the  adverse  party 
who  joined  in  the  commission  and  such  docu- 
ments were  appended  to  the  deposition  and 
returned  therewith,  that  it  was  too  late  t» 
make  objection  that  the  original  documents 
were  not  produced  after  the  case  had  been 
referred  to  an  arbitrator. 

The  English  statutes  as  well  as  our  own 
that  authorize  a  departure  from  this  salutary 
principle  certainly  never  intended  to  allow 
depositions  to  be  read  in  actions  at  law,  mi- 
less  the  personal  attendance  of  the  witnesses 
could  not  be  procured  by  reasonable  exertions, 
and  their  absence  first  satisfactorily  ac- 
counted for,  or  unless  some  stringent  reason 
is  shown  to  the  satisfaction  of  the  court  why 
the  witnesses  could  not  be  produced  at  the 
trial  and  their  evidence  given  viva  voce. 
Crary  v.  Barlow,  5  Ark.  210;  Hayward  v. 
Barron,  38  N.  H.  366. 

81.  American  Union  Tel.  Co.  v.  Daughtry, 
89  Ala.  191,  7  So.  660;  Craft  r.  Jackson,  4 
Ga.  360;  Dunlop  v.  Munroe,  8  Fed.  Cas.  No. 
4,167,  1  Cranch  C.  C.  536  [affirmed  in  7 
Cranch  242,  3  L.  ed.  329].  See  supra,  XVI, 
A. 

Commission  by  consent. —  A  deposition, 
taken  without  notice  and  not  upon  interroga- 
tories, under  a  commission  issued  by  consent, 
cannot  be  read  in  evidence.  Dunlop  v.  Mun- 
roe, 8  Fed.  Cas.  No.  4,167,  1  Cranch  C.  C. 
536  [affirmed  in  7  Cranch  242,  3  L.  ed. 
329]. 

Criminal  prosecutions. —  Under  N.  C.  Acts 
(1891),  c.  522,  authorizing  defendant  iu 
criminal  actions,  upon  giving  notice  to  the 
state  and  complying  with  certain  other  re- 
quirements, to  take  depositions,  the  deposi- 
tion of  the  deceased,  taken  by  one  of  the 
defendants  in  an  indictment  for  murder  with- 
out notice  to  his  co-defendant,  being  otherwise 
in  form,  is  admissible  in  evidence,  with  in- 
structions to  the  jury  that  it  was  not  to  be 
taken  as  evidence  against  the  other  defendant. 
State  V.  Finley,  118  N.  C.  1161,  24  S.  E.  495. 
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evidcMcc."'*  It  is  also  necefisary  to  .sliow  tliat  tlie  deponent  cornefi  witljin  Borne  of 
the  ]:)roviBion.s  of  tlie  statute  aiitlioi-izing  the  admission  of  Jjis  testimony.'*^'  And 
it  may  be  said  that  the  general  rule  now  is  that  depositions  wliicli  have  been 
regularly  taken  and  liied  in  a  cause  incompliance  with  statutory  pi'ovisions  may 
be  used  as  evidence  therein,  provided  some  statutory  ground  for  their  admission 
is  sliown,*^  and  tliey  contain  evidence  pertinent  to  the  issue.*'' 

2.  Discretion  of  Court.  If  the  deposition  was  taken  in  conformity  with  tlie 
statute  and  rules  it  is  admissible  of  course,  irrespective  of  objections  to  the  testi- 
mony;^" but  immaterial  infractions  of  the  statute  may  be  disregarded,  and  the 
court  in  its  discretion  may  permit  the  deposition  to  be  I'ead.**' 

3.  Contents  of  Deposition.  The  mere  fact  that  a  deposition  contains  statements 
outside  of  the  evidence  will  not  render  it  inadmissible  unless  they  are  prejudicial.*** 


82.  Hendricks  v.  Craig,  5  N.  J.  L.  507; 
Lawrence  v.  Finch,  17  N.  J.  Eq.  234;  Garner 
V.  Cutler,  28  Tex.  175;  Bell  v.  Morrison,  1 
Pet.  (U.  S.)  351,  7  L.  ed.  174. 

Deposition  taken  under  stipulation. — Where 
a  deposition  is  taken  under  stipulation  which 
provides  for  the  admission  of  the  deposition 
without  conditions,  it  is  to  be  governed  by 
the  stipulation  and  not  by  statutory  provi- 
sions. People  V.  Grundell,  75  Cal.  301,  17 
Pac.  214. 

Reporter's  transcript  of  testimony. —  The 

admission  of  the  reporter's  certified  tran- 
script of  the  testimony  of  a  deposing  witness 
is  not  error,  under  Cal.  Pen.  Code,  §  864,  plac- 
ing such  a  transcript  when  properly  filed  on 
the  same  footing  as  depositions,  and  section 
1345,  providing  that  depositions  may  be  read 
in  evidence  by  either  party  in  a  criminal 
trial,  etc.  People  v.  Grundell,  75  Cal.  301,  17 
Pae.  214. 

83.  Craft  v.  Jackson,  4  Ga.  360.  In  Mere- 
dith r.  Kent,  3  N.  C.  17,  it  was  held  that  the 
deposition  of  a  witness  residing  outside  of 
the  state  would  be  admitted,  although  he  was 
served  with  a  subpoena  before  he  left  the 
state. 

Where  a  deposition  is  competent  as  to  one 
party  it  is  competent  as  to  all  parties  who 
are  sued  jointly  and  who  have  filed  joint  ex- 
ceptions thereto.  Allen  r.  Russell,  78  Ivv. 
105. 

84.  Adams  v.  Paissell,  85  111.  284. 

An  erroneous  rejection  of  a  deposition  is 
no  ground  for  new  trial,  where  the  minutes  of 
counsel  containing  the  testimony  of  the  wit- 
ness on  a  former  trial  went  to  the  jury,  and 
for  aught  which  appeared  contained  all  that 
was  mnterial  in  his  deposition.  Allen  r. 
Blunt,  1  Fed.  Cas.  No.  217,  2  Woodb.  &  M. 
121. 

Exhibits  excluded. —  A  deposition  may  be 
admitted,  and  the  exhibits  annexed  to  it  if 
in  thciiiscl vcH  incompetent  may  be  excluded. 
l<'isk  r.  Tank,  12  Wis.  27(i, '  78  Am.  Dec. 
737. 

Judicial  notice. —  A  referee  need  not  take 
jiiilicial  notice  of  depositions  filed  with  the 
papers  of  tlic  ca.s(^  but  not  oU'ercd  in  evidence. 
Myers  r.  liohert.s,  35  Ma.  255,  17  So.  358. 

The  declarations  of  a  party  to  a,  snil-  con- 
tained in  iiis  deposition  tiiken  ))y  tlir  oilier 
party  nniy  be  read  in  evidence  against  him 
in  the  same  case,  although  he  is  present  at 
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the  trial.  Bogie  r.  Nolan,  90  Mo.  8.5,  9  S.  W. 
14  [ovcrrulhiy  i'vit-st  v.  Way,  87  Mo.  10]. 

The  object  of  taking  a  rule  to  show  cause 
why  testimony  taken  by  commission  should 
not  be  read  on  the  trial  is  to  enable  the 
party,  in  case  of  irregularity  or  informality 
not  attributable  to  himself,  to  remedy  the 
defect  before  trial.  Tarleton  v.  Bringier,  15 
La.  Ann.  419. 

85.  Adams  v.  Eussell,  85  111.  284. 

It  is  no  objection  to  reading  a  deposition 
taken  abroad  that  the  witnesses  had  pre- 
viously been  examined  and  cross-examined 
under  a  commission  in  the  United  .States. 
Winthrop  v.  Union  Ins.  Co.,  30  Fed.  Cas.  Xo. 
17,901,  2  Wash.  7.  So  it  is  not  a  valid 
objection  to  the  reading  of  a  deposition  taken 
in  the  country  where  the  cause  is  tried  that 
the  testimonj'  of  the  same  witness  had  been 
previously  taken  upon  a  commission  in  an- 
other state.  Hofl'man  i".  Kissinger,  1  Watts 
&  S.  (Pa.)  277. 

86.  In  Maine  the  question  whether  a  depo- 
sition taken  within  the  state  is  or  is  not  ad- 
missible is  merely  a  question  of  law,  and  no 
discretionary  power  to  admit  or  reject  it  is 
lodged  in  the  court.  Cooper  r.  Bakeman,  33 
Me.  376;  Stinson  i:  Walker,  21  Me.  211. 

In  Wisconsin  it  has  been  held  that  the  court 
has  no  discretionary  power  to  admit  in  evi- 
dence a  deposition  not  taken  and  certified 
according  to  the  provisions  of  the  statute. 
Lightfoot  v.  Cole,  1  Wis.  26. 

87.  Freeland  v.  Prince,  41  IMe.  105;  Clark 
r.  Pishon,  31  Me.  503;  Stinson  v.  Walkei',  21 
Me.  211 ;  Haley  r.  Godfrej-,  10  Me.  305;  Blake 
V.  Blossom,  1.5'  Me.  394;  O'Conner  r.  Lavton, 
2  Am.  L.  Reg.  121. 

88.  Thompson  v.  Stewart,  3  Conn.  171,  8 
Am.  Dec.  168. 

Appeal  to  sympathy  of  jury. —  The  fact 
that  defendant  in  giving  her  reasons  for  not 
appearing  as  a  witness  states  that  the  condi- 
tion of  her  health,  prevents  it  does  not  render 
her  deposition  inadmissible  as  apt  to  work 
on  the  sympathy  of  the  jury.  Arnold  v.  Penn, 
11  Tex.  "Civ.  App.  325,  32  S.  W.  353. 

Where  such  statements  are  prejudicial  to 
piutics  in  the  cause  the  deposition  will 
iiHunlly  be  tc jcclcd  as  evidence.  Knight  V. 
('oli'uian,  I!)  N.  11.  118,  49  Am.  Dec.  147; 
The  I'eterhoir,  19  Fed.  Cas.  No.  11,024, 
lilalclif.  Pr.  Cas.  403  [reversed  in  5  Wall. 
28,  18  L.  ed.  564]. 
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4.  Translation.  A  deposition  taken  and  returned  in  a  foreign  language  may, 
by  direction  of  the  court,  be  translated  into  English  before  or  at  the  trial.^^ 

5.  Part  of  Deposition  —  a.  Where  Whole  Is  Competent  —  (i)  In  General. 
The  question  whetlier  a  party  lias  a  right  to  use  only  a  part  of  the  deposition  or 
must  introduce  it  as  a  whole  is  one  upon  which  courts  have  not  been  uniform  in 
their  decisions.  In  some  cases  the  courts  have  allowed  the  deposition  to  be  read 
in  part  *  leaving  the  remainder  to  be  read  by  the  adverse  party  if  he  so  desires  ; 
but  the  better  rule  seems  to  be  that  a  part  of  a  deposition  cannot  be  read  and  part 
omitted,  but  the  entire  deposition  competent  and  pertinent  to  tlie  issues  involved 
should  be  read;"^  and  especially  is  this  so  where  a  party  introduces  a  deposition 
taken  in  his  own  behalf.^^    Where  a  party  reads  in  evidence  a  part  of  a  deposition 


89.  Christman  v.  Ray,  42  111.  App.  Ill; 
Helmes  v.  Franciscus,  2  Bland  (Md.)  544,  20 
Am.  Dec.  402 ;  Kuhtman  v.  Brown,  4  Rich. 
(S.  C.)  479;  Cavasos  r.  Gonzales,  33  Tex.  133. 

90.  Connecticut. —  Ansonia  v.  Cooper,  66 
Conn.  184,  33  Atl.  905. 

Missouri. —  Norris  v.  Brunswick,  73  Mo. 
256. 

Nebraska. —  Converse  v.  Meyer,  14  Nebr. 
190,  15  N.  W.  340. 

New  York. —  Smith  r.  Crocker,  3  N.  Y. 
App.  Div.  471,  38  N.  Y.  Suppl.  268;  Gellatly 
V.  Lowery,  6  Bosw.  113. 

Wiscoiisin. —  Morrison  v.  Wisconsin  Odd 
Fellows'  Mut.  L.  Ins.  Co.,  59  Wis.  162,  18 
N.  W.  13. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  276. 

Entire  statement  of  deponent. —  A  portion 
of  a  deposition  is  admissible  in  evidence  with- 
out the  remainder,  if  the  portion  as  intro- 
duced is  all  deponent  said  on  the  subject  to 
which  such  portion  relates,  and  in  the  ab- 
sence of  a  showing  to  the  contrary  it  will  be 
presumed  that  such  was  the  case.  Mecartney 
V.  Smith,  (Kan.  App.  1900)  62  Pac.  540. 

91.  Smith  V.  Crocker,  3  N.  Y.  App.  Div. 
471,  38  N.  Y.  Suppl.  268;  Gellatly  r.  Low- 
ery, 6  Bosw.  (N.  Y.)  113;  Morrison  r.  Wis- 
consin Odd  Fellows'  Mut.  L.  Ins.  Co.,  59  Wis. 
162,  18  N.  W.  13. 

92.  Iowa. —  Kilbourne  v.  Jennings,  40  Iowa 
473. 

Maine. —  Hammatt  v.  Emerson,  27  Me.  308, 
46  Am.  Dec.  598. 

Missouri. — ^  Norris  v.  Brunswick,  73  Mo. 
256;  Edwards  v.  Crenshaw,  30  Mo.  App.  510. 

Neiraska. —  Hamilton  Brown  Shoe  Co.  v. 
Milliken,  62  Nebr.  116,  86  N.  W.  913. 

North  Carolina. —  Barton  v.  Morphis,  15 
N.  C.  240. 

Pennsylvania. —  Logan  v.  McGinnis,  12  Pa. 
St.  27;  Southwark  Ins.  Co.  v.  Knight,  6 
Whart.  327  ;  Pittsburg,  etc.,  Pass.  R.  Co.  v. 
Boyd,  4  Pennyp.  110. 

England. —  Temperley  v.  Scott,  5  C.  &  P. 
341,  24  E.  C.  L.  596. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  276. 

Demand  of  adverse  party. —  It  is  error  to 
permit  the  reading  of  a  part  of  a  deposition 
and  to  refuse  to  compel  the  party  reading  it 
to  read  the  whole  on  demand  of  the  adverse 
p.irty.    State  v.  Rayburn,  31  Mo.  App.  385. 

Deposition  read  as  admission. —  In  Kritzer 
r.  Smith,  21  Mo.  296,  it  was  held  that  where 
a  deposition  was  read  as  an  admission  the 
party  reading  it  should  read  the  whole. 


Extracts  from  depositions  are  inadmissible 
in  evidence  unless  the  whole  deposition  is 
before  the  court.  U.  S.  Trust  Co.  r.  Lanahan, 
50  N.  J.  Eq.  796,  27  Atl.  1032;  Lanahan  v. 
Lawton,  50  N.  J.  Eq.  276,  23  Atl.  476.  So  a 
party  cannot  be  allowed  to  take  out  a  portion 
of  a  deposition  and  a  part  of  a  sentence, 
leaving  what  stands  to  convey  a  different 
meaning  from  what  it  A\'ould  if  read  with  the 
context.  Miles  v.  Stevens,  3  Pa.  St.  21,  45 
Ani.  Dec.  621. 

No  prejudice  resulting. —  Where  the  depo- 
sition of  a  defendant,  taken  in  another  action 
against  him  by  third  persons,  is  put  in  evi- 
dence as  an  admission  of  his  liability  on  the 
cause  of  action  being  sued  on,  although  the 
whole  deposition  should  be  read  the  omission 
to  read  a  part  will  not  be  considered  a  good 
reason  for  reversal  of  judgment,  if  the  party 
complaining  of  the  omission  was  not  thereby 
really  prejudiced.  Kritzer  v.  Smith,  21  Mo. 
296. 

Refusal  to  read  entire  deposition. — In  Grant 
V.  Pendery,  15  Kan.  236,  defendant  offered 
in  evidence  the  deposition  of  a  witness. 
Plaintiff  objected.  The  court  overruled  the 
objection.  Defendant  then  read  in  evidence 
the  examination  in  chief  of  the  witness,  and 
refused  to  read  the  cross-examination.  Plain- 
tiff then  moved  the  court  to  stiike  out  that 
portion  of  the  deposition  Avhich  had  been 
read  unless  defendant  would  offer  and  read 
in  evidence  the  balance  of  the  deposition. 
Defendant  still  refusing  to  rea,d  the  balance 
of  the  deposition,  the  court  struck  out  what 
had  been  read  and  instructed  the  jury  not 
to  consider  the  same. 

Special  notice. —  If  one  party  takes  a  depo- 
sition on  interrogatories,  a  part  of  which  is 
for  the  purpose  of  meeting  certain  expected 
testimony  from  the  adverse  party,  and  does 
not  otherwise  intend  to  use  such  part,  he 
must  accompany  the  interrogatories  with  a 
distinct  notice  in  writing  of  his  purpose  in 
taking  it,  or  such  adverse  party  may  require 
the  whole  to  be  read  to  the  jury,  although 
he  has  not  introduced  the  testimony  to  meet 
which  the  deposition  was  taken.  Linfield  v. 
Old  Colony  R.  Corp.,  10  Cush.  (Mass.)  562, 
57  Am.  Dec.  124. 

93.  Kilbourne  r.  Jennings,  40  Iowa  473; 
Logan  r.  McGinnis,  12  Pa.  St.  27;  South- 
wark Ins.  Co.  r.  Knight,  6  Whart.  (Pa.) 
327;  Pittsburg,  etc.,  Pass.  R.  Co.  v.  Boyd.  4 
Pennyp.  (Pa.)  110.  Compare  Thomas  v.  Mil- 
ler, 151  Pa.  St.  482,  25  Atl.  127  Idistinguish- 
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taken  at  the  instance  of  liis  ad vci'Hary,  Ik;  tliereby  inakeB  it  liis  own  testimony  to 
the  same  extent  as  if  lie  Jiad  taken  it,  and  liis  adversary  is  entitled  tu  j'ead  the 

(ii)  lliGiiT  OF  Adversary  to  Uhe  Hemainder.  Where  only  part  of  a 
deposition  is  introduced  or  read  in  evidence,  the  adverse  party  has  the  rij^ht  to 
read  the  whole  deposition,"''  &o  far  as  it  is  competent  evidence  for  him  in  the 
cause      and  whei'e  a  deposition  regularly  taken  and  filed  in  a  cause  is  not  need  by 


ing  Calhoun  v.  Hays,  8  Watts  &  S.  (Pa.)  127, 
42  Am.  Dec.  275J. 

Abandonment  of  interrogatory. — In  Wheeler 
v.  Atkins,  5  Esp.  246,  it  was  held  that  a 
party  could  not  abandon  an  interrogatory  in 
part,  but  must  abandon  the  whole. 

No  prejudice  resulting. —  AVhere  defendants 
ofl'ered  in  evidence  the  cross-examination  in 
the  deposition  of  a  witness,  taken  on  his  own 
behalf,  and  the  court  below,  under  plaintiff's 
objection  unless  the  whole  deposition  be  read, 
admitted  it,  and  ruled  that  any  part  of  tlie 
deposition  that  was  necessary  plaintiff  might 
offer,  it  was  held  that,  although  the  court 
below  erred  in  its  ruling,  yet  if  the  error  was 
not  hurtful  to  plaintiff  the  court  would  not 
reverse,  but  that  as  the  examination  in  chief 
showed  the  witness  to  have  been  in  the  em- 
ploy of  defendant  plaintiff  was  entitled  to 
have  it  go  to  the  jury.  Pittsburg,  etc..  Pass. 
R.  Co.  V.  Boyd,  4  Pennyp.  (Pa.)  110. 

A  party  who  has  caused  a  deposition  to  be 
taken  on  his  own  behalf  does  not  necessarily, 
by  offering  and  reading  parts  of  it  in  evi- 
dence, bind  himself  to  read  it  all,  nor  make 
the  whole  of  it  evidence  offered  and  put  in  by 
himself,  nor  make  answers  which  are  irrele- 
vant or  incompetent  admissible.  Gellatly  v. 
Lowery,  6  Bosw.  (N.  Y. )  113.  In  this  re- 
spect the  deposition  of  a  party  taken  on  his 
own  behalf  stands  on  the  same  footing  as 
any  other  deposition.  If  the  answers  which 
the  party  taking  the  deposition  declines  to 
read  are  relevant  and  competent,  the  other 
party  may  read  them  or  cause  them  to  be 
read  and  use  them  as  evidence  in  his  own 
favor.  Gellatly  v.  Lowery,  6  Bosw.  (N.  Y. ) 
11.3. 

94.  Herring  v.  Skaggs,  73  Ala.  446  [citing 
Jewell  V.  Center,  25  Ala.  498]. 

Time  of  introduction. —  Wliether  it  shall  be 
read  while  the  party  offering  a  part  of  it  is 
introducing  his  evidence,  or  the  reading  of 
it  shall  be  deferred  until  the  introduction 
of  evidence  by  the  other  party,  is  a  matter 
of  discretion  in  the  primary  court.  Herring 
V.  Skaggs,  7.3  Ala.  44(-). 

95.  Alabama. —  Herring  v.  Skaggs,  73  Ala. 
440. 

jMissouri. —  State  v.  Phillips,  24  Mo.  475. 

Ohio. —  (ircat  Western  Despatch  South 
Shore  Line  v.  Glenny,  41  Ohio  St.  100. 

Pennayhmnia. —  (Jalhoun  v.  Hays,  8  Watts 
&  S.  127,  42  Am.  Dec.  275. 

Texas. —  Ferguson  v.  Luce,  1  Tex.  App. 
Civ.  Cas.  §  537. 

Se(!  ]  0  (Jent.  Dig.  tit.  "  Depositions," 
§  277. 

Declining  to  read. —  The  party  putting  in- 
terrogatories or  cross  interrogatories  for  the 
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deposition  of  a  witness  pursuant  to  stipuh!.- 
tion  may  decline  to  read  any  of  them  and  the 
answers,  but  if  he  does  the  otiier  party  nny 
rend  them.  Byers  /;.  Orensstein,  42  Minn. 
386,  44  N.  W.  129  [.citing  In  re  Smith,  34 
Minn.  436,  26  N.  W.  234].  So  in  Edgar  t. 
McArn,  22  Ala.  790,  \\here  a  letter  or  account 
current  was  attached  to  the  deposition  of  a 
witness  in  answer  to  a  cross  interrogatory,  it 
was  held  that  if  the  party  calling  for  them 
declined  to  read  them  the  opposite  party 
might  read  them  in  evidence  to  the  jury. 

For  the  purpose  of  contradiction. —  UTien  a 
party  is  permitted  to  read  part  of  a  deposi- 
tion the  opposite  party  cannot  be  allowed  to 
read  the  other  part  for  the  sole  purpose  of 
contradicting  the  testimony.  Logan  v.  Mc- 
Ginnis,  12  Pa.  St.  27.  In  Webster  f.  Calden, 
55  Me.  165,  where  defendant  reads  an  answer 
to  a  certain  interrogatory  in  a  deposition 
given  by  a  deponent  to  be  used  in  a  former 
suit  between  the  parties,  in  order  to  contra- 
dict such  deponent's  statements  in  a  deposi- 
tion in  the  present  suit,  it  was  held  that 
plaintiff  had  the  right  to  read  such  parts 
only  of  the  rest  of  the  deposition  as  related 
to  the  subject-matter  of  the  interrogatory  or 
qualified  the  answer.  In  Neilon  v.  Marinette, 
etc..  Paper  Co.,  75  Wis.  579,  44  N.  W.  772, 
however,  where  plaintiff,  employed  in  defend- 
ant's paper-mill,  was  injured  by  having  his 
fingers  caught  in  the  gearing  of  a  paper- 
machine  which  he  was  wiping  while  it  was 
in  motion,  it  was  held  that  defendant  having 
introduced  a  portion  of  the  deposition  of  a 
witness  taken  at  its  o^\^l  instance  to  show 
that  it  was  not  customary  to  wipe  the  gear- 
ing while  in  motion,  it  was  competent  for 
plaintiff  to  introduce  other  portions  of  the 
same  deposition  to  contradict  the  testimony 
of  other  witnesses  of  defendant  that  it  was 
not  customary  to  wipe  the  gearing  at  any 
time. 

Interest  of  deponent. —  "Where  a  part  of  a 
deposition  has  been  used  by  defendant  in  an 
action  for  injuries  to  sliow  that  plaintiff's 
Avitness  had  intimated  to  deponent  that  he 
would  make  a  corrupt  bargain  with  him  for 
defendant  railroad,  it  was  proper  to  allow 
plaintifl"  to  rend  the  rest  of  the  deposition  to 
show  deponent's  temper  toward  the  witness, 
and  his  interest  in  the  prosecution  of  tlie 
witness  for  alleged  perjury  in  another  case 
against  the  railroad  arising  out  of  the  same 
accident.  Gulf,  etc.,  R.  Co.  v.  Coon,  69  Tex. 
730,  7  S.  W.  492. 

96.  (»reat  AVestern  Despatch  South  Shore 
Line  r.  Glennv,  41  Ohio  St.  100;  Calhoun  r. 
Hays,  8  Watts' &  8.  (Pa.)  127,  42  Am.  Dec. 
275. 
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the  party  taking  it,  it  may  be  offered  and  read  by  the  adverse  party,  whether  he 
participated  in  taking  it  or  not.^^ 

b.  Where  Part  Is  Incompetent.  A  deposition  may  be  good  in  part  and  bad  in 
part.^^  Tiie  party  ]jroposing  to  nse  it  ninst  nse  it  only  to  prove  that  part  wliich  it 
is  competent  for  him  to  prove,'-*^  and  in  introducing  or  reading  it  in  evidence,  he 
may  omit  incompetent  or  irrelevant  facts  or  statements  therein  contained,  and 
answers  that  are  not  responsive  ; '  and  where  part  of  the  evidence  is  admissible,  it 
is  error  to  reject  the  wliole.^ 

6.  Presumptions  and  Burden  of  Proof.  To  establish  the  right  of  a  party  to 
use  testimony  taken  under  a  commission,  it  is  incumbent  upon  him  to  show  that 
the  commission  has  been  executed  in  compliance  with  the  terms  of  the  commission 
or  the  terms  of  the  statute  under  which  it  was  granted.^  Wliere  a  legal  cause 
exists  for  the  taking  of  a  deposition,  such  cause  will  be  presumed  to  exist  when 
the  deposition  is  offered  in  evidence,  unless  such  cause  shall  be  shown  to  have 
ceased,  by  the  party  objecting  to  the  admissibility  of  the  deposition.^  Where, 


97.  Broughton  v.  Crosby,  9  Fla.  254;  Ul- 
rich  V.  McConaughey,  G3  Nebr.  10,  88  N.  W. 
150. 

98.  /wdiana.— Estep  v.  Larsh,  21  Ind.  183. 
Kentucky. —  Finlay  v.   HumblCj  2   A.  K. 

Marsh.  569. 

Louisiana. —  Moore  v.  Nieholls,  5  La.  488. 

Missouri. —  Hamilton  v.  Scull,  25  Mo.  165, 
69  Am.  Dee.  460. 

United  States. —  Alsop  v.  Commercial  Ins. 
Co.,  1  Fed.  Cas.  No.  262,  1  Sumn.  451. 

99.  Edgar  v.  McArn,  22  Ala.  796;  Forbes 
V.  Snyder,  94  111.  374;  Gellatly  i:  Lowery,  6 
Bosw.  (N.  Y.)  113;  Great  Western  Despatch 
South  Shore  Line  v.  Glenny,  41  Ohio  St.  166. 

Reference  to  previous  depositions. —  \^'Tien 
the  last  of  a  series  of  depositions  is  read  by 
the  party  taking  it  lie  thereby  makes  the  pre- 
vious depositions  evidence,  and  they  may  be 
referred  to  by  either  party  for  the  purpose 
of  sustaining  or  discrediting  the  witness. 
Carville  r.  Stout,  10  Ala.  796. 

1.  Hill  V.  Sturgeon,  28  Mo.  323;  Gellatly 
V.  Lowery,  6  Bosw.  (N.  Y. )  113;  Downey  v. 
Murphey,  18  N.  C.  82. 

Irresponsive  answers. — A  party  reading  in 
evidence  a  deposition  taken  by  his  adversary, 
although  he  thereby  makes  the  evidence  his 
own,  may  omit  irresponsive  answers.  Foun- 
tain V.  Ware,  56  Ala.  558. 

Proof  of  declarations. —  "\^niere  a  plaintiff 
introduces  in  evidence  a  portion  of  a  deposi- 
tion taken  by  him,  omitting  a  part  relating 
to  a  conversation  of  one  of  the  defendants, 
they  have  no  right  to  insist  upon  the  whole 
deposition  being  read  in  evidence,  to  prove 
declarations,  which  are  incompetent  as  evi- 
dence on  their  own  part.  Forbes  r.  Snvder, 
94  111.  374. 

2.  Kentucky. —  Finlay  v.  Humble,  2  A.  K. 
Marsh.  569. 

Louisiana. — Moore  v.  Nieholls,  5  La.  488. 

Maryland. —  Hatton  r.  McClish,  6  Md.  407. 
See  also  Waters  v.  Dashiell.  1  Md.  455 ;  Budd 
V.  Brooke,  3  Gill  198,  43  Am.  Dec.  321. 

Minnesota. —  Lowry  v.  Harris,  12  Minn. 
255. 

Missouri. —  Hamilton  v.  Scull,  25  Mo.  165, 
19  Am.  Dec.  460. 

Kew  York. —  Commercial  Bank  v.  Union 
Bank,  II  N.  Y.  203. 


Tennessee. —  Mt.  Olivet  Cemetery  Co.  i". 
Shubert,  2  Head  116. 

Texas. —  Ector  v.  Wiggins,  30  Tex.  55. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  244. 

Where  a  direct  interrogatory  is  excluded' 
the  cross  interrogatories  and  answers  depend- 
ing thereon  must  also  be  excluded.  Olds  v. 
Powell,  7  Ala.  652,  42  Am.  Dec.  605 ;  Fleming 
V.  Hollenback,  7  Barb.  (N.  Y.)  271;  McBride 
V.  Ellis,  9  Rich.  (S.  C.)  269,  67  Am.  Dec.  700. 

Where  an  entire  deposition  is  offered  in 
evidence,  the  court  is  not  bound  to  separate 
the  legal  from  the  illegal  evidence  which  it 
contains,  but  may  exclude  it  altogether. 
Crutcher  v.  Memphis,  etc.,  R.  Co.,  38  Ala. 
579;  Hiscox  v.  Hendree,  27  Ala.  216.  Sefr 
also  Jeans  v.  Lawler,  33  Ala.  340. 

3.  Y'oung  V.  Mackall,  4  Md.  362;  State  v. 
Jones,  7  Nev.  408;  Shepherd  r.  Thompson,  4 
N.  H.  213;  Butts  v.  Blunt,  1  Rand.  (Va.) 
255.  Contra,  Moran  v.  Green,  21  N.  J.  L. 
562. 

But  the  certificate  of  an  officer  duly  au- 
thorized is  sufficient  evidence  of  the  facts 
stated,  so  as  to  entitle  the  deposition  to  be 
read  to  the  jury,  if  all  the  necessary  facts 
are  there  sufficiently  disclosed.  Bell  v.  Mor- 
rison, 1  Pet.  (U.  S.)  351,  7  L.  ed.  174. 

It  will  be  presumed  that  the  commissioner 
discharged  his  duty  by  doing  all  those  things 
in  the  execution  of  the  commission  which  he 
is  not  bound  to  return  specifically  as  done. 
Darby  v.  Heagerty,  2  Ida.  (Hash.)  282,  13 
Pac.  85;  Williams  v.  Eldridge,  1  Hill  (N.  Y.) 
249. 

4.  Maine. —  Brown  v.  Burnham,  28  Me. 
38 ;  Logan  v.  Monroe,  20  Me.  257. 

Neio  Jersey. — Burley  v.  Kitehell,  20  N.  J.  L. 
305. 

yermow^.— Randolph  v.  Woodstock,  35  Vt. 
291;  Pierson  v.  Catlin,  18  Vt.  77. 

Washington. —  Hennessy  v.  Niagara  F.  Ins. 
Co.,  8  Wash.  91,  35  Pac.  585,  40  Am.  St.  Rep. 
892. 

United  States. —  Merrill  v.  Dawson,  17  Fed. 
Cas.  No.  9,469,  Hempst.  563;  Ridgeway  r. 
Ghequier,  20  Fed.  Cas.  No.  11,813,  1  Cranch 
C.  G.  4;  Russell  v.  Ashley,  21  Fed.  Cas.  No. 
12,150,  Hempst.  546. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  247. 

Statement  of  witness. —  Where  it  appears 
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however,  it  appears  that  tlic  witness  wliose  deposition  is  offered  in  evidence  is 
within  the  jurisdiction  of  the  coiii't,  it  lias  b(;eri  lield  the  duty  of  tiie  pajty  offering 
the  deposition  to  sliow  a  sufficient  cause  for  usin^'  it/' 

7.  Grounds  of  Admissibility  —  a.  In  General.  Tlie  grounds  upon  which  a 
deposition  is  admissible  are  usually  regulated  by  statute." 

b.  Absence  of  Witness  —  (i)  In  General.  In  the  absence  of  agreement  or 
waiver  the  deposition  of  a  witness  will  not  be  admitted  when  lie  is  present  and 
capable  of  being  examined.'''    Wliile,  liowever,  this  is  the  general  rule  on  this 


from  a  deposition  that  the  witness  is  a  non- 
resident of  the  state  it  shows  a  sufRcient  rea- 
son for  taking  the  same;  and  it  will  not  be 
suppressed,  although  the  witness  may  answer 
that  he  intends  to  be  personally  present  at 
the  term  of  court  at  which  tlie  cause  is  to 
be  tried,  unless  it  be  shown  that  the  witness 
is  present  in  court.  Nevan  v.  Roup,  8  Iowa 
207. 

Witness  about  to  leave  state. —  A  deposi- 
tion dc  hcne  esse,  the  witness  deposing  that 
he  was  about  to  leave  the  state,  may  be  used, 
where  proof  that  he  has  not  returned  to  his 
residence  raises  a  presumption  of  his  con- 
tinued absence.  Stockton  r.  Graves,  10  Ind. 
294. 

Witness  presumed  to  be  at  home. —  Where 
the  residence  of  the  witness  is  in  another 
state  it  will  be  presumed  in  the  absence  of 
proof  to  the  contrary  that  he  is  at  home. 
Scott  r.  Province,  1  Pittsb.  (Pa.)  189,  2 
Pittsb.  Leg.  J.  (Pa.)  134.  So  where  a  wit- 
ness in  his  deposition  states  that  his  residence 
is  at  a  point  out  of  the  state,  the  party  taking 
may  rely  on  the  presumption  that  the  witness 
is  beyond  the  jurisdiction  of  the  court,  and 
need  not  show  service  or  attempted  service 
of  a  subpoena  on  him  to  render  the  deposition 
admissible.    Waters  v.  Wing,  .59  Pa.  St.  211. 

5.  Morgan  v.  Halverson,  9  Wis.  271. 
Less  stringent  proof  required. —  In  Mills  v. 

Mills,  30  L.  J.  P.  &  M.  183,  4  L.  T.  Rep. 
N.  S.  479,  2  Swab.  &  Tr.  310,  it  was  held  that 
proof  to  satisfy  the  court  that  a  witness 
whose  evidence  has  been  taken  abroad  under 
a  commission  is  out  of  the  jurisdiction  when 
the  evidence  is  tendered  is  less  stringent  when 
he  is  a  resident  abroad  than  when  the  evi- 
dence has  been  taken  upon  his  leaving  the 
jurisdiction  for  a  temporary  purpose. 

Under  N.  C.  Code,  §  1378,  providing  that  if 
a  witness  has  been  summoned  and  at  the 
time  of  trial  is  more  than  seventy-five  miles 
from  the  place  of  trial  his  deposition  may  be 
read,  a  party  opposing  the  introduction  of  a 
deposition  may  show  that  the  witness  lives 
less  tlian  seventy-five  miles  from  the  court. 
Sparrow  v.  Blount,  90  N.  C.  514. 

6.  Sc!e  infra,  XX,  B,  7,  b,  ct  seq. 

7.  Alabama. —  Humes  v.  O'Bryan,  74  Ala. 
64. 

Cormecticut. —  Neilson  r.  Hartford  St.  R. 
Co.,  07  Conn.  40(i,  34  Atl.  820. 

<leor<iia. —  l^ast  Tcnncssoe,  etc.,  R.  Co.  v. 
Kane,  92  Ga.  187,  18  S.  K.  IS,  22  L.  R.  A.  315. 

Kansas. —  (Jhicago,  (^tc,  R.  Co.  r.  Prouty, 
55  Kill).  503,  40  Pac.  909;  FtiHcnwidcr  v. 
Kwing,  30  Kan.  15,  1  Pac.  300. 

Kcii  lucky. —  Kentucky   Tobacco   Assoc.  v. 
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Ashley,  5  Ky.  L.  Rep.  184;  Beall  v.  Bethel,  3 
Ky.  L.  Rep.  693. 

Michujan. —  Dunn  v.  Uunn,  1 1  Mich.  284. 

Missouri. —  Schmidt  v.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  256,  24  S.  VV.  472,  23  L.  K.  A. 
250;  Chapman  ?;.  Kerr,  80  Mo.  158;  Ihl  V. 
St.  Joseph  Bank,  26  Mo.  App.  129;  Caiier 
V.  Prior,  8  Mo.  App.  577  [a/firmed  in  78  Mo. 
222]. 

New  Hampshire. —  Clark  v.  Congregational 
Soc,  44  N.  H.  382;  Hayward  v.  Barron,  38 
N.  H.  30G  [following  Clough  v.  Bowman,  15 
N.  H.  504]. 

Pennsylvania. — Stiles  v.  Bra<)ford,  4  Rawle 
394. 

Tennessee. —  Puryear  t.  Reese,  6  Coldw.  21. 

Te^as.— McClure  v.  Sheek,  68  Tex.  426,  4 
S.  W.  552;  Randall  v.  Collins,  52  Tex.  4.35; 
Elliot  V.  Mitchell,  28  Tex.  105:  Boetge  v. 
Landa,  22  Tex.  105;  Willis  v.  Moore,  (Civ. 
App.  1895)  33  S.  W.  691.  Compare  Schmick 
V.  Noel,  64  Tex.  406. 

Vermoiit. —  Doe  v.  Adams,  1  Tj'ler  197. 

United  States. —  Whitford  v.  Clark  Countv, 
119  U.  S.  522,  7  S.  Ct.  306,  30  L.  ed.  500; 
Texas,  etc.,  R.  Co.  v.  Watson,  112  Fed.  402, 
50  C.  C.  A.  230. 

Compare  Bradley  v.  Geiselman,  17  111.  571; 
Phenix  v.  Baldwin,  14  Wend.  (N.  Y.)  62. 

See  16  Cent.  Dig.  tit.  '■  Depositions,"  §  258. 

Appearance  after  deposition  is  read. —  Al- 
though a  deposition  cannot  be  read  when  the 
witness  is  present  at  the  trial,  the  appearance 
of  such  witness  in  court  after  his  deposition 
has  been  read  will  not  justify  its  exclusion. 
Benjamin  v.  Metropolitan  St.  R.  Co.,  133  Mo. 
274,  34  S.  W.  590. 

Expectation  of  witness. —  \^liere  a  deposi- 
tion was  taken  before  the  clerk  of  the  court, 
and  in  it  the  witness  stated  that  he  was  a 
resident  of  another  state,  but  that  he  ex- 
pected to  be  present  at  the  trial  of  the  case 
some  six  months  hence,  it  was  held  that  the 
deposition  would  not  be  excluded  unless  it 
was  shown  that  he  was  present  in  court. 
Nevan  v.  Roup,  8  Iowa  207.  So  in  Eby  v. 
Winters,  51  Kan.  777,  33  Pac.  471,  where  it 
appeared  that  a  certain  witness  did  not  re- 
side in  a  county  where  a  trial  was  to  be  held, 
and  his  deposition  was  regularly  taken  in 
the  county  of  liis  residence  and  filed  in  the 
district  court  of  the  proper  county,  it  was 
held  not  a  good  objection,  when  the  deposi- 
tion was  ofi'cred,  merely  to  state  "  that  tiie 
widiess  has  been  in  attendance  upon  the 
(i)iiit,  and  is  at  i)resent,  it  is  believed,  on 
Ills  \\;iy  to  the  j)1m('(^  of  trial." 

Person  in  jail. —  Where  the  deposition  of  a 
person  in  jail  under  sentence  has  been  taken, 
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subject  and  the  one  most  universally  followed,  yet  where  the  opposite  party  is 
allowed  the  right  of  cross-examination  or  to  examine  the  witness  as  his  own  the 
right  of  admission  has  not  been  denied;^  and  especially  is  this  the  case  where 
declarations  or  admissions  are  evidence  against  the  deponent.^  Matters  of  prac- 
tice in  this  regard  rest  largely  within  the  discretion  of  the  court. 

(ii)  Deponent  Within  Jurisdiction  of  Court.  Where  the  presence  of 
the  witness  be3'ond  a  prescribed  distance  from  the  place  of  trial  is  a  prei-equisite 
to  the  right  to  introduce  his  deposition  in  evidence,  preliminary  proof  sufficient 
to  satisfy  the  court  of  that  fact     must  be  made  before  the  deposition  can  be 


but  upon  proper  affidavit  the  attendance  of 
the  deponent  has  been  procured,  the  deposi- 
tion will  be  suppressed.  Webb  r.  Kellv,  37 
Ala.  333. 

Production  in  court. —  Where  a  witness 
was  in  court  the  day  on  which  his  deposition 
was  read,  but  the  record  does  not  show  that 
he  was  "  produced  in  court  "  at  the  time  his 
deposition  was  read,  or  that  he  could  have 
been  compelled  to  attend,  or  that  his  absence 
was  due  to  any  fault  of  plaintiff,  it  was 
held  that  as  the  deposition  was  properly 
taken  it  could  be  read  in  evidence,  under 
Ind.  Rev.  St.  (1881),  so  providing  where  the 
witness  is  not  "  produced  in  court."  Louis- 
ville, etc.,  R.  Co.  V.  Hubbard,  116  Ind.  193, 
18  N.  E.  Cll. 

Where  witness'  mind  is  affected. —  Where 
a  witness  who  became  a  resident  of  the  county 
after  his  deposition  was  taken  was  present  at 
the  trial,  but  stated  that  he  had  recently 
been  sicK,  and  that  his  mind  and  recollection 
were  aflected ;  that  his  mind  was  not  in  a 
condition  then  to  I'emember  what  really  oc- 
curred ;  and  that  he  was  well  and  his  memory 
was  better  when  the  deposition  was  taken, 
it  was  held  that  the  deposition  was  admissi- 
ble, it  appearing  that  his  testimony  con- 
tained in  it  was  clear  and  positive,  while 
tliat  given  on  the  trial  was  doubtful,  hesitat- 
ing, and  uncertain.  Tift  v.  Jones,  74  Ga.  469. 
See  also  Jack  v.  Woods,  29  Pa.  St.  375,  where 
the  question  arose  but  was  not  decided. 

Under  Cal.  Code  Civ.  Proc.  §  2021,  subd.  i, 
a  deposition  may  be  read,  although  the  de- 
ponent is  present  in  court,  as  section  2032 
expressly  provides  "  if  the  deposition  be  taken 
vmder  subdivisions  2,  3,  and  4  of  section  2021, 
proof  must  be  made  at  the  trial  that  the  wit- 
ness continues  absent  or  infirm,  or  is  dead;  " 
and  the  only  reason  for  enumerating  these 
subdivisions  is  to  permit  the  depositions 
taken  under  subdivision  1  to  be  read,  al- 
though the  deponent  be  in  court.  Newell  v. 
Desmond,  74  Cal.  46,  47,  15  Pac.  369.  See 
also  Johnson  v.  McDuffie,  83  Cal.  30,  23  Pac. 
214. 

8.  Delaware. —  Flinn  v.  Philadelphia,  etc., 
R.  Co.,  1  Houst.  469. 

Georgia. —  Hartford  City  F.  Ins.  Co.  v. 
Carrugi,  41  Ga.  660. 

Illinois.— Frink  v.  Potter,  17  111.  406. 

/oit-a.—  Tabor  c.  Toy,  56  Iowa  530,  9  N.  W. 
897. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Steenberger,  69  S.  W.  1094,  24  Ky.  L.  Rep. 
761. 

South  Carolina. —  McLaurin  v.  Wilson,  IB 
,S.  C.  402. 


Tennessee. —  Turney  v.  Officer,  3  Head  567; 
Ford  1-.  Ford,  11  Humphr.  89. 

Texas. —  Dillingham  t.  Hodges,  (Civ.  App. 
1894)  26  S.  W.  86. 

United  States. —  Whitford  v.  Clark  County, 
13  Fed.  837. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  258 
et  seq. 

On  appeal. —  A  deposition  which  comes  up 
in  a  case  from  the  inferior  court  may  be  read, 
although  the  witness  is  also  present  in  court. 
Oliver  v.  Sale,  Quincy  (Mass.)  29. 

Witness  declining  to  testify. —  As  a  gen- 
eral rule,  where  the  deposition  of  a  witness 
has  been  properly  taken,  to  be  used  at  the 
trial  of  an  action,  but  at  the  time  of  trial 
the  witness  is  in  court  and  called  to  the 
stand,  the  deposition  is  excluded.  If,  how- 
ever, when  called  to  the  stand,  the  witness 
declines  to  testify,  on  the  ground  that  he 
cannot  do  so  without  criminating  himself, 
and  is  thereupon  excused  from  testifying,  the 
deposition  is  not  therebv  rendered  admissi- 
ble.   Hayward  v.  Barron,'  38  N.  H.  366. 

9.  Moore  c.  Brown,  23  Kan.  269;  Bogie  v. 
Nolan,  96  Mo.  85,  9  S.  W.  14  ^overruling 
Priest  r.  Way,  87  Mo.  16]  ;  State  v.  Chatham 
Nat.  Bank,  80  Mo.  626.  And  see  Gilchrist 
V.  Partridge,  73  Me.  214. 

Impeachment  of  testimony. —  When  a  wit- 
ness is  present  in  court,  his  deposition  used 
on  a  former  trial  of  the  same  case  can  be 
read  in  evidence  only  to  impeach  him  after 
the  proper  foundation  has  been  laid.  Moline 
Plow  Co.  V.  Gilbert,  3  Dak.  239,  15  N.  W.  1. 

10.  Grigsby  v.  Schwarz,  82  Cal.  278,  22 
Pac.  1041;  Western,  etc.,  R.  Co.  v.  Bussey, 
95  Ga.  584,  23  S.  E.  207;  O'Connor  v.  An- 
drews, 81  Tex.  28,  16  S.  W.  628;  Schmick  v. 
Noel,  64  Tex.  406;  O'Connor  v.  Curtis,  (Tex. 
Sup.  1892)  18  S.  W.  953;  Hittson  v.  State 
Nat.  Bank,  (Tex.  Sup.  1890)  14  S.  W.  780; 
Galveston,  etc.,  R.  Co.  v.  Gormley,  (Tox.  Civ. 
App.  1896)  35  S.  W.  488;  Thayer  v.  Gallup, 
13  Wis.  539. 

Judgment  will  not  be  reversed  imless  it  is 
made  to  appear  that  such  discretion  has  been 
abused  in  such  a  way  as  to  prejudice  the  case 
of  the  party  complaining.  Schmick  v.  Noel, 
64  Tex.  406. 

11.  Johnson  v.  McDuffee,  83  Cal.  30,  23 
Pac.  214  (testimony  of  counsel)  ;  Golding  v. 
The  America,  20  La.  Ann.  455  (deponent  in 
the  naval  service)  ;  Golden  v.  State,  22  Tex. 
App.  1,  2  S.  W.  531  (absence  by  procure- 
ment ) . 

Removal  of  objection. —  Where  the  objec- 
tion to  depositions  on  the  ground  that  there 
is  no  proof  that  the  witnesses  are  not  within 
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used  unless  tlie  adverse  party  has  diBjjeiiBcd  with  tlie  necessity  of  such  pi-oof  by 
expi-essly  or  iitiijlie(Jly  waiving  it.'^ 

(ill)  Dni'ARTURic  Afthu  JJ lii'OHiTiON  I'akhn.  Whether  or  not  the  deposir 
tion  of  a  witness  slioiild  l>e  received  in  evidence  must  be  determined  from  the 
facts  in  existence  at  the  time  of  the  trial,  and  if  at  tliat  time  it  is  shown  tliat  tiie 
witness  does  not  reside  in  or  has  reinoved  fronx  tlie  county  or  state  wliere  the 
trial  is  proceeding,  his  deposition,  otherwise  unobjectionable,  is  receivable  ia 
evidence. 

(iv)  Failure  to  Depart.  Where  a  deposition  is  taken  for  the  reason  that 
the  deponent  is  about  to  depart  from  the  jurisdiction  of  the  court,  and  he  fails  to 
do  so,  such  deposition  cannot  be  used  in  evidence  at  the  time  of  trial.'* 

(v)  Removal  Within  Eeacu  of  Process.  A  deposition  will  not  be  com- 
petent evidence,  where  it  is  shown  that  the  witness  had,  after  it  was  taken, 
removed  within  the  jurisdiction  of  the  court,  and  that  his  attendance  might  have 


the  process  of  court  is  not  made  until  they 
are  offered  in  evidence,  jjlaintifi'  may  be  al- 
lowed to  remove  that  objection  by  proof. 
Lepper  v.  Chilton,  7  Mo.  221. 

12.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Maples,  G3  Ala.  601. 

Arkansas. —  Branch  v.  Mitchell,  24  Ark. 
431. 

India/na. —  O'Conner  r.  O'Conncr,  27  Ind. 
69;  Hazlett  v.  Gambold,  15  Ind.  303. 

Kentucky. —  Gregg  v.  Woods,  3  Ky.  L.  Rep. 
526. 

Missouri. —  Folks  v.  Burnett,  47  Mo.  App. 
564. 

Pemisylvania. —  Parker  v.  Farr,  1  Browne 
252. 

Tea;as.— Stafford  v.  King,  30  Tex.  257,  94 
Am.  Dec.  304.  Compare  Houston,  etc.,  R.  Co. 
t.  Ray,  (Civ.  App.  1894)  28  S.  W.  256. 

United  States. —  Sergeant  r.  Biddle,  4 
Wheat.  508,  4  L.  ed.  627 ;  Bowie  v.  Talbot,  3 
Fed.  Cas.  No.  1,732,  1  Cranch  C.  C.  247;  Hope 
V.  Eastern  Transp.  Line,  12  Fed.  Cas.  No. 
6,680  [affirmed  in  95  U.  S.  297,  24  L.  ed. 
477]  ;  Park  r.  Willis,  18  Fed.  Cas.  No.  10,716, 
1  Cranch  C.  C.  357;  Weed  v.  Kellogg.  29 
Fed.  Cas.  No.  17,345,  6  McLean  44. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  248 
et  seq. 

Gonsent  of  parties. —  The  deposition  of  a 
resident  of  an  adjoining  county,  taken  by  con- 
sent of  parties,  may  be  read,  without  account- 
ing for  the  non-production  of  the  witness. 
Griffin  v.  Templeton,  17  Ind.  234. 

Knowledge  of  parties. —  It  is  no  objection 
to  reading  the  deposition  of  a  witness,  taken 
under  a  rule  of  court,  who  lives  in  another 
state,  more  than  one  hundred  miles  from  the 
place  of  trial,  that  he  had  been  in  the  city 
during  the  session  of  the  court,  the  fact  not 
beitig  known  to  tlie  party.  Pettibone  v.  Der- 
ling.'i',  19  Fed.  Cas.  No.  11,043,  1  Robb  Pat. 
Cas.  152,  4  W:\sh.  215. 

Temporary  absence. —  A  temporary  absence 
is  siilliriciit  to  support  a  deposition  taken  on 
allidiivit  tliat  the  witness  was  about  to  leave 
tlie  state,  etc.,  and  it  is  admissible  in  evi- 
dence, although  it  appear  that  the  witness 
k1i!I  resides  or  has  his  home  in  the  state. 
Kddins  r.  Wilson,  1  Ala.  237. 

13.  (lonnccticul. —  Rpear  v.  Coon,  32  Conn. 
292. 


Massachusetts. —  See  Livesey  v.  Bennett,  14 
Gray  130. 

Nebraska. —  William  B.  Grimes  Dry  Goods 
Co.  V.  Shaffer,  41  Nebr.  112,  59  N.  W.  741. 

New'  York. —  Markoe  v.  Aldrich,  1  Abb.  Pr. 
55. 

North  Carolina. —  Earnhardt  v.  Smith,  86 
N.  C.  473 ;  Alexander  v.  Walker,  35  X.  C.  13. 

Vermont. —  Johnson  v.  Sargent,  42  Vt.  195. 

See  16  Cent.  Dig.  tit.  "  IJepositions," 
§  2541^. 

Temporary  absence. —  Under  N.  C.  Rev.  St. 

c.  31,  §  08,  the  deposition  of  an  absent  Avit- 
ness  may  be  received  in  evidence  whenever 
the  witness  has  left  the  state,  either  with  an 
intention  of  changing  his  domicile  or  under 
the  expectation  of  being  absent  for  a  time 
which  will  include  two  terms  of  court,  say 
six  months;  but  it  cannot  be  received  when 
the  witness  is  absent  temporarily  for  a  shoii; 
time,  as  in  the  case  of  a  seaman  on  a  voyage 
to  Ne-\v  York  or  Charlestown,  when  his  return 
may  be  expected  in  two  or  three  months  at 
furthest.    Alexander  r.  Walker,  35  N.  C.  13. 

Where  a  witness  is  within  the  jurisdiction, 
up  to  within  a  short  time  of  trial  and  dis- 
appears before  he  can  be  examined,  it  must 
be  shown  that  his  absence  is  without  the 
consent,  connivance,  or  collusion  of  the  party 
offering  the  deposition.  Mobile  L.  Ins.  Co.  v. 
Walker,  58  Ala.  290;  Carpenter  v.  Lippitt, 
77  Mo.  242;  Huthsing  r.  Maus,  36  Mo.  101. 

14.  Commercial  Bank  c.  Whitehead,  4  Ala. 
637;  Goodwyn  v.  Lloyd,  8  Port.  (Ala.)  237; 
Morse  v.  Bugbee,  28  Wis.  683.  In  Larkin  v. 
Avery,  23  Conn.  304,  objection  was  made  to 
the  admission  of  a  deposition  on  the  ground 
that  the  deponent  did  not  leave  the  jurisdic- 
tion of  the  court  at  the  time  the  deposition 
was  taken,  and  there  was  a  controversy  be- 
tween the  parties  as  to  whether  the  deponent 
was  within  or  ^^•ithout  the  state.  Under  such 
circumstances,  the  court  refused  to  postpone 
the  trial  in  order  to  allow  further  evidence 
as  to  the  absence  of  the  deponent,  on  the 
ground  tliat  parties  were  bound  to  have 
])roof  of  such  facts  in  court. 

The  reason  is  that  no  deposition  should  be 
used,  where  it  a])))ears  that  the  reason  for 
taking  it  no  longer  exists.  Morse  r.  Bugbee, 
28  Wis.  683;  Morgan  v.  Halverson,  9  \Vis> 
271. 
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been  procured  at  the  trial.^^  It  seems,  however,  that  some  knowledge  of  tlie 
change  of  residence  must  be  brought  home  to  the  party  proposing  to  introduce 
the  deposition  in  evidence.-"' 

(vi)  Sjiowlyg  of  Absence  —  {a)  In  General.  In  order  to  render  a  deposi- 
tion admissible  in  evidence  some  sufficient  grounds  must  first  be  produced, 
accounting  for  the  al>seuce  of  the  party  at  the  time  of  trial,"  and  especially  is 
this  the  case  where  a  deposition  is  taken  de  bene  esse}^ 


15.  Brewer  t.  Beckwith,  .3.5  Miss.  467. 
Compare  Abies  v.  Miller,  12  Tex.  109,  111,  62 
Am.  Dec.  520,  where  the  court  said :  "  It 
would  be  unreasonable  to  require  a  party  to 
keep  his  eye  on  the  witness  after  his  testi- 
mony had  been  taken,  and  to  make  it  his 
duty  to  put  the  witness  under  subpoena, 
should  he  move  into  the  covmty." 

Indiana  statute. — It  is  provided  that  "  when 
a  deposition  is  offered  to  be  read  in  evidence, 
it  nuist  appear  to  the  satisfaction  of  the 
court  that  the  cause  for  taking  and  reading 
it  still  exists."  Indianapolis,  etc.,  R.  Co.  v. 
Stout,  53  Ind.  143,  159  iciting  Haun  v.  Wil- 
son, 28  Ind.  296;  O'Conner  v.  O'Conner,  27 
Ind.  69;  Shirts  v.  Irons,  37  Ind.  98]. 

16.  Gallup  V.  Spencer,  19  Vt.  327. 

Notorious  residence. — Depositions  taken  un- 
der the  statute  on  account  of  the  non-resi- 
dence of  the  witness  cannot  be  read  at  the 
trial  providing  the  witness  has  notoriously 
resided  within  the  county  where  the  cause  is 
pending  for  some  time  previously,  and  his  at- 
tendance could  have  been  coerced  by  a  sub- 
poena.  Hammock  v.  McBride,  6  Ga.  178. 

Temporary  presence. —  No  person  can  be 
compelled  to  attend  for  examination  on  the 
trial  of  a  civil  action  except  in  the  county 
of  his  residence ;  and  hence  the  fact  that  a 
witness  is  temporarily  in  or  passing  through 
another  county  at  the  time  and  place  of  the 
trial  therein  is  no  objection  to  the  reading 
of  his  deposition  previously  taken  for  use 
at  such  trial.  Waite  v.  Teeters,  36  Kan.  604, 
14  Pac.  146. 

United  States  practice. —  After  a  deposition 
is  taken,  and  before  trial,  if  the  witness  moves 
within  one  hundred  miles,  still  the  deposi- 
tion maj'  be  read,  unless  the  party  objecting 
shall  show  that  fact,  and  that  it  was  known 
to  the  opposite  party  in  time  to  have  had  the 
witness  subpoenaed.  Patapsco  Ins.  Co.  v. 
Southgate,  5  Pet.  (U.  S.)  604,  8  L.  ed.  243; 
Merrill  r.  Dawson,  17  Fed.  Cas.  No.  9,469, 
Hempst.  563;  Russell  r.  Ashley,  21  Fed.  Cas. 
No.  12,150,  Hempst.  546. 

17.  Kansas. —  Frankhouser  v.  Neally,  54 
Kan.  744,  39  Pac.  700;  Chicago,  etc.,  R.  Co. 
V.  Brown,  44  Kan.  384,  24  Pac.  497. 

Keniuckij. — Tolly  v.  Price,  17  B.  Mon.  410; 
Gilly  V.  Singleton,  3  Litt.  249;  Johnson  v. 
Fowler,  4  Bibb  521. 

Louisiana. —  Hawkins  v.  Brown,  3  Rob.  310. 

Minnesota. — Davison  v.  Sherburne,  57  Minn. 
355,  59  N.  W.  316,  47  Am.  St.  Rep.  618;  At- 
kinson    Nash,  56  Jlinn.  472,  58  N.  W.  39. 

Missouri. —  Hollfield  v.  Black,  20  Mo.  App. 
328. 

Nehraska. —  jNIuuro  r.  Callahan,  41  Nebr. 
849,  60  N.  W.  97 :  Everett  v.  Tidball,  34  Nebr. 
803,  52  N.  W.  816. 


Nevada. —  State  v.  Parker,  16  Nev.  79. 

Ncio  York. —  Gardner  r.  Bennett,  38  N.  Y. 
Super.  Ct.  197  ;  People  v.  Hadden,  3  Den.  220. 

Pennsylvania. — Vickroy  i'.  Skelley,  14  Serg. 
&  R.  372 ;  Dietrich  v.  Dietrich,  1  Penr.  &  W. 
306. 

Tennessee. —  Coulter  v.  Purcell,  1  Overt. 
479. 

Virginia.—  Lawrence  v.  Swann,  5  Munf. 
332. 

United  States. —  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  604,  8  L.  ed.  243;  Brown  v.  Gal- 
loway, 4  Fed.  Cas.  No.  2,006,  Pet.  C.  C.  291; 
Penns  v.  Ing-raham,  19  Fed.  Cas.  No.  10,944, 
2  Wash.  487 ;  The  Thomas  and  Henrv  c. 
U.  S.,  23  Fed.  Cas.  No.  13,919,  1  Brock.  "367. 

England. —  Procter  v.  Lainson,  7  C.  &  P. 
629,  32  E.  C.  L.  793;  Mills  v.  Mills,  30  L.  J. 
P.  &  M.  183,  4  L.  T.  Rep.  N.  S.  479,  2  Swab. 
&  Tr.  310;  Robinson  i;.  Markis,  2  M.  &  Rob. 
375. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  249. 

Inability  to  attend. —  A  deposition  taken 
under  a  rule  of  court  to  be  read  in  case  of  the 
inability  of  the  witness  to  attend  cannot  be 
read  unless  such  inability  be  shown,  or  that 
the  witness  lives  beyond  the  reach  of  a  sub- 
poena. Read  v.  Bertrand,  20  Fed.  Cas.  No. 
11,603,  4  Wash.  558. 

iio  home  or  family. —  Where  a  witness  has 
no  home  or  family  his  deposition  taken  out 
of  the  jurisdiction  at  a  place  where  he  was 
at  work  when  last  heard  of  may  be  read. 
Gould  V.  Crawford,  2  Pa.  St.  89. 

Summons  insufficient. —  The  fact  that  a 
witness  has  been  summoned  and  fails  to  at- 
tend is  not  sufficient  to  authorize  the  reading 
of  his  deposition  taken  de  bene  esse,  but  it 
must  be  proved  that  he  is  dead,  or  if  living 
unable  to  attend,  or  has  been  sought  for  and 
cannot  be  found.  Minnis  v.  Ecohls,  2  Hen. 
&  M.  (Va.)  31. 

Admiralty  practice. —  Depositions  cannot 
be  read  in  admiralty  any  more  than  at  com- 
mon law  without  some  sufficient  showing  why 
the  witness  was  not  produced  at  the  hearing. 
Rutherford  v.  Geddes,  4  Wall.  (U.  S.)  220, 

18  L.  ed.  343. 

18.  Gardner  v.  Bennett,  38  N.  Y.  Super.  Ct. 
197;  Coulter  i".  Purcell,  1  Overt.  (Tenn.)  479; 
Lawrence  r.  Swann,  5  Munf.  (Va.)  332;  Min- 
nis V.  Ecohls,  2  Hen.  &  M.  (Va.)  31;  Patap- 
sco Ins.  Co.  V.  Southgate,  5  Pet.  (U.  S.)  604, 
8  L.  ed.  243 ;  Bro^vn  v.  Galloway,  4  Fed.  Cas. 
No.  2,006,  Pet.  C.  C.  291;  Penns  v.  Ingraham, 

19  Fed.  Cas.  No.  10,944,  2  Wash.  487  ;  Petti- 
bone  r.  Derringer,  19  Fed.  Cas.  No.  11,043, 
1  Robb  Pat.  Cas.  152,  4  Wash.  215;  Read  v. 
Bertrand,  20  Fed.  Cas.  No.  11.603,  4  Wash. 
558 ;  The  Thomas  and  Henry  i.  U.  S.,  23  Fed. 
Cas.  No.  13,919,  1  Brock.  367. 
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(b^  AUe'nqjt  to  Procure  AtU'n/lanw.  In  order  to  rawlar  a  deposition  admif>- 
sible  111  evidence  on  account  of  the  absence  of  a  party,  due  diligence  to  jn-ocure 
his  attendance  must  he  shown,"'  yet  sucli  rule  does  not  extend  so  far  as  to  demand 
serviec  or  issuance  of  a  suhpcena,  when  such  service  or  issuance  would  he  inef- 
fectual.'"'-"  All  that  is  required  is  a  reasonable  presumption  that  the  witness  is 
dead  or  outside  of  tlie  jurisdiction  of  the  court  and  wliilc  such  presumption  may 
arise  from  the  deposition  itself,''-^- yet  mere  statements  on  the  ]jart  of  the  deponent 
will  not  warrant  the  introduction  of  liis  deposition  without  other  evidence. 

(c)  Sufficiency  of  Sliovrhuj.  The  question  as  to  what  will  constitute  a  Buffi- 
cient  showing  of  absence  is  one  upon  which  no  absolute  rule  can  ije  laid  down,'** 
except  that  the  absence  of  the  witness  should  be  shown  by  someone  who  can 


19.  Maryland. —  Howai-d  r.  Moale,  2  Harr. 
&  J.  249;  Darnall  v.  Goodwin,  1  Harr.  &  J. 
282. 

Minnesota. —  State  it.  Gut,  13  Minn.  .341. 

Mis.sis.sippi. —  Ellis  v.  Planters'  Bank,  7 
How.  235 ;  Rowan  v.  Odenheimer,  5  Sm.  &  M. 
44. 

Neiv  York. —  Gardner  v.  Bennett,  38  N.  Y. 
Super.  Ct.  197. 

Pennsylvania. —  Mifflin  v.  Bingham,  1  Dall. 
272,  1  L.  ed.  133;  Bibbey  v.  Metropolitan  L. 
Ins.  Co.,  3  Pa.  Dist.  234. 

Virginia. —  Tompkins  v,  Wiley,  6  Rand. 
242. 

United  States. —  Pettibone  v.  Derringer,  19 
Fed.  Gas.  No.  11,043,  1  Robb  Pat.  Gas.  152, 
4  Wash.  215. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  253. 

Where  a  witness  is  out  of  the  reach  of  the 
court's  process,  so  that  plaintiff  cannot  en- 
force his  attendance  by  summons,  plaintiff  is 
entitled  to  his  deposition  at  the  trial.  Mat- 
thews V.  Dare,  20  Md.  248. 

20.  Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
(Ky.)  441,  22  Am.  Dec.  82;  Sparrow  v. 
Blount,  90  N.  C.  514;  Pennock  v.  Freeman, 
1  Watts  (Pa.)  401;  Rankin  v.  Cooper,  2 
Browne  (Pa.)  13;  Leatherberry  Radcliffe, 
15  Fed.  Gas.  No.  8,163,  5  Cranch  C.  C.  550. 

21.  O'Shea  v.  Twohig,  9  Tex.  336. 

Question  for  the  court. —  Upon  the  prelim- 
inary question  of  the  admissibility  of  a  dep- 
osition, evidence  to  show  that  the  alleged  de- 
ponent was  not  a  resident  of  the  county  or 
did  not  exist  is  for  the  court.  Garner  v.  Cut- 
ler, 28  Tex.  175. 

Where  a  special  referee  admits  a  deposition 
it  must  be  presumed  that  it  appeared  to  his 
satisfaction  that  the  witness  was  then  dead 
or  removed  without  the  state,  was  more  than 
one  hundred  miles  from  the  place  of  trial,  or 
was  unable  to  travel,  which  the  statute  pre- 
fccribos  shall  be  necessary  to  render  a  deposi- 
tion iidinissible.  Stoddard  t\  Hill,  38  S.  C. 
38.5,  17  S.  K.  138. 

22.  Todd  r.  Bishop,  136  Mass.  380.  See 
also  (lilly  r.  Singleton,  3  Litt.  (Ky.)  249. 

Under  Nebr.  Code  Civ.  Free.  §  372,  which 
makes  a  (lc]iosil  ion  iulinissiblo  when  the  wit- 
ness is  n,  iioii-rcsidciil,  of  the  county,  and  sec- 
tion 380,  which  provides  tlint  it  must  be 
e])own  that  the  attendance  of  the  witiu-ss  can- 
not bo  procured,  it  is  not  necessary  for  the 
party  oll'ering  the  deposition  to  prove  that 
the  witnesses  cannot  be  present  in  court, 
wiien  it  appears  from  the  deposition  itself 
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that  they  are  non-residents  of  the  state.  Lowe 
V.  Vaughan,  48  Nebr.  651,  67  N.  W.  464; 
Sells  V.  Haggard,  21  Nebr.  357,  32  N.  W.  66. 

23.  Livermore  v.  Eddy,  33  Mo.  547 ;  Wether- 
ell  r.  Patterson,  31  Mo.  458;  Grinnan  V. 
Mockbee,  29  Mo.  345 ;  Gardner  v.  Bennett, 
38  N.  Y.  Super.  Ct.  197;  People  v.  Hadden, 
3  Den.  (N.  Y.)  220;  Procter  v.  Lainson,  7 
C.  &  P.  629,  32  E.  C.  L.  793.  Compare  Pol- 
lard V.  Lively,  2  Graft.  (Va.)  216. 

Further  proof. —  Where  a  witness  stated  in 
his  deposition  that  he  was  "  going  to  leave 
the  State  for  Europe  tomorrow,"  it  was  held 
that  under  the  act  concerning  depositions 
such  deposition  is  not  admissible  at  the  trial 
three  months  afterward  without  some  fur- 
ther proof  of  absence.  Gaul  v.  Wenger,  19 
Mo.  541. 

24.  An  affidavit  that  the  witnesses  "  reside 
out  of  the  State  of  Texas,  and  are  residents  of 
the  Indian  Territory "  is  a  sufficient  predi- 
cate for  the  introduction  of  a  deposition  taken 
before  the  committing  magistrate.  Ballinger 
V.  State,  11  Tex.  App.  323.  So  in  Ward  v. 
Wells,  1  Taunt.  461,  10  Rev.  Rep.  581,  it  was 
held  that  where  a  witness  had  been  examined 
on  the  ground  that  he  was  about  to  leave  the 
kingdom,  his  deposition  might  be  read  if  he 
had  actually  sailed,  although  his  vessel  had 
been  driven  back  into  port  by  contrary  winds. 

Affidavit  for  continuance. —  \^Tiere  a  depo- 
sition was  objected  to  for  want  of  proof  that 
the  witness  resided  out  of  the  county,  but  an 
affidavit  for  continuance  in  the  case  showed 
that  the  witness  lived  in  an  unorganized 
couiitj'  which  had  been  attached  for  judicial 
purposes  to  the  county  where  the  trial  was 
had,  it  was  held  that  the  showing  was  suffi- 
cient.   Wright  V.  Reed,  37  Tex.  265. 

Competency  of  evidence  of  absence. — A  dep- 
osition taken  de  bene  esse  may  be  read  where 
it  appears  that  the  deponent  resides  in  an- 
other state,  has  been  seen  there  since  he  was 
examined,  and  that  according  to  the  informa- 
tion of  the  witness  he  is  there  at  the  time  of 
the  trial ;  the  competency  of  this  evidence  to 
prove  his  absence  not  being  questioned.  Don- 
nell  r.  Walsh,  0  Bosw.  (N.'Y.)  621. 

Review  by  appellate  court. —  The  reviewing 
court  will  not  disturb  the  trial  court's  finding, 
having  some  evidence  in  support  thereof,  that 
a  witness  whose  deposition  is  olYcrod  in  evi- 
(Iciu'c  wns  ;ilis(Mif  from  the  state.  Brauton  r. 
O'lJriniii,  93  N.  ('.  99. 

Setting  out  for  another  state. —  Proof  that 
a  witness  whose  testimony  has  been  taken  by 
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speak  to  the  fact  of  liis  own  knowledge.''"  It  has  been  held  a  sufficient  showing 
that  reasonable  effort  has  been  made  to  serve  the  deponent  with  subpoena,^''  that 
inqniry  has  been  made  at  the  deponent's  nsual  place  of  bnsiness  or  abode,^"  and 
that  letters  have  been  received  from  the  deponent  from  another  state  or  country.^ 
On  the  otlier  hand  the  mere  issuance  of  a  subpoena  or  attachment,^^  evidence  as 
to  letters,^"  or  the  uncorroborated  statement  of  witnesses  are  not  sufficient  to 
allow  the  introduction  of  the  deposition  in  evidence,  where  any  uncertainty  as  to 
the  deponent's  real  wliereabouts  may  arise. 

e.  Disability  of  Witnesses  —  (i)  In  General.  Where  a  witness  is  unable 
to  attend  the  trial  for  reasons  beyond  the  control  of  himself  or  the  parties  to  the 
action,  it  has  usually  been  considered  good  ground  for  introducing  his  deposition 
in  evidence,  whether  such  disability  arises  from  old  age  and  infirmity from 
illness,^^  or  from  some  other  cause  which  presents  a  reasonable  and  sufficient 


commission  de  bene  esse  started  before  court 
with  his  family  to  a  neighboring  state  is  suf- 
ficient to  authorize  the  reading  of  the  depo- 
sition. McCutehen  v.  McCutchen,  9  Port. 
(Ala.)  650. 

The  uncorroborated  testimony  of  an  inter- 
ested witness  that  shortly  before  the  trial  he 
saw  in  the  state  a  person  proved  by  other  tes- 
timony to  be  a  resident  of  another  state  is 
not  sufficient  to  authorize  the  exclusion  of  a 
deposition  of  such  person  taken  de  bene  esse. 
Nixon  I'.  Palmer,  10  Barb.  (N.  Y.)  175. 

25.  Procter  v.  Lainson,  7  C.  &  P.  629,  32 
E.  C.  L.  793;  Robinson  v.  Markis,  2  M.  & 
Rob.  375. 

26.  Kelly  v.  Benedict,  5  Rob.  (La.)  138, 
39  Am.  Dec.  530;  Kinney  v.  Berran,  6  Cush. 
(Mass.)  394;  Roberts  v.  Carter,  28  Barb. 
(N.  Y.)  462. 

A  return  of  non  est  inventus  to  a  subpoena 
issued  to  the  sheriff  of  one  county  is  not 
sufficient  to  admit  the  reading  of  a  deposition, 
under  a  statute  providing  for  the  reading  of 
depositions  taken  de  bene  esse  only  when  the 
witness  has  departed  from  the  state,  when  it 
appears  that  the  witness  resided  in  another 
countv.  Hirons  v.  Griffin,  2  Harr.  (Del.) 
479. 

27.  Renton  v.  Monnier,  77  Cal.  449,  19  Pae. 
820;  Kinney  v.  Berran,  6  Cush.  (Mass.)  394; 
Bronner  i:  Frauenthal,  37  N.  Y.  166. 

Nature  of  emplo5anent. —  Evidence  prelim- 
inary to  the  introduction  of  a  deposition 
taken  de  bene  esse,  that  the  party  offering  it 
believed  that  the  witness  was  absent  from  the 
state,  that  he  told  the  party  at  the  examina- 
tion that  he  expected  to  leave  the  state,  that 
previously  the  party  was  accustomed  to  see- 
ing him,  but  had  not  since  seen  him,  is  suffi- 
cient, it  appearing  that  the  witness  is  a 
journeyman  carpenter  without  fixed  habita- 
tion and  in  pursuit  of  employment.  Guyon 
r.  Lewis,  7  Wend.  (N.  Y. )  26.  See  also 
Fleming  v.  Fleming,  8  Blackf.  (Ind.)  234. 

28.  Carman  v.  Kelly,  5  Hun  (N.  Y.)  283; 
Parker  v.  State,  18  Tex.  App.  72;  Post  v. 
State,  10  Tex.  App.  579;  Varicas  v.  French, 
2  C.  &  K.  1008,  61  E.  C.  L.  1008. 

29.  Barron  r.  People,  1  N.  Y.  386;  Pink- 
ney  r.  State,  12  Tex.  App.  352. 

Criminal  prosecutions. —  The  return  of  at- 
tachments for  a  witness,  issued  to  every 
county  in  the  state,  not  executed  because  no 
such  person  resided  in  those  counties,  is  not 


sufficient  evidence  of  his  removal  out  of  the 
state  to  render  his  deposition  admissible  in 
a  criminal  prosecution,  under  Tex.  Code  Cr. 
Proc.  arts.  772-774,  providing  for  proof  of 
such  removal  by  the  prosecuting  attorney  or 
other  credible  person.  Martinas  v.  State,  26 
Tex.  App.  91,  9  S.  W.  356. 

30.  Keller  i".  Labaugh,  11  Pa.  Co.  Ct. 
633. 

31.  Collins  i:  Lowry,  2  Wash.  (Va.)  75. 
See  also  Carruthers  v.  Graham,  C.  &  M.  5,  41 
E.  C.  L.  9 ;  Procter  v.  Lainson,  7  C.  &  P.  629, 
32  E.  C.  L.  793.  And  compare  Fry  v.  Ben- 
nett, 4  Duer  (N.  Y.)  247,  1  Abb.  Pr.  (N.  Y.) 
289. 

Party's  own  depositions. —  A  party  who 
offers  his  own  deposition  on  the  ground  that 
he  resides  more  than  forty  miles  from  the 
county-seat  must  be  held  to  stricter  proof  of 
such  fact  than  if  he  had  offered  the  deposi- 
tion of  a  disinterested  witness.  Turner  v. 
Laubagh,  6  Kulp  (Pa.)  368. 

32.  Alabama. —  Henry  v.  Northern  Bank, 
63  Ala.  527;  Worthy  r.  Patterson,  20  Ala. 
172. 

Delaware. —  Doe  v.  Draper,  2  Houst.  126. 

Indiana. —  Norris  v.  Norris,  3  Ind.  App. 
500,  28  N.  E.  1014. 

Kentncki/. —  Cantrell  t'.  Hewlett,  2  Bush 
311. 

Neiv  York. —  Jackson  r.  Perkins,  2  Wend. 
308. 

Virginia. —  Tayloe  r.  Smith,  10  Graft.  557; 
Pollard  V.  Lively,  2  Graft.  216;  Lynch  v. 
Thomas,  3  Leigh  682. 

United  States. —  Banert  v.  Day,  2  Fed.  Cas. 
No.  836,  3  Wash.  243. 

See  ]  6  Cent.  Dig.  tit.  "  Depositions,"  §  256. 

Diminished  infirmities. —  Where  the  depo- 
sition of  a  witness  has  been  taken  because  he 
was  too  old  and  infirm  to  attend  court,  it  may 
be  read  without  proving  at  the  trial  that  his 
infirmities  have  not  diminished  so  as  to  per- 
mit him  to  attend.  Weaver  v.  Peteet,  26  Ga. 
292. 

33.  Maine. —  Chase  v.  Springvale  Mills  Co., 
76  Me.  156;  Goodwin  v.  Mussey,  4  Me.  88. 

Ma/ryland. —  Rogers  v.  Raborg,  2  Gill  &  J. 
54. 

Neic  Yorlc—  Sheldon  v.  Wood,  2  Bosw.  267 ; 
Clark  r.  Dibble,  16  Wend.  601. 

North  Carolina. —  Barton  v.  Morphis,  15 
N.  C.  240. 

Pennsylvania. —  Covanhovan  v.  Hart,  21  Pa. 

[XX,  B,  7.  e,  (I)] 
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cx(5nso  for  hin  ubsence,  since  llio  ri<i']it  to  use  hi.s  depOKition  iiecmsarily  depends 
oil  lii.s  inability  to  attend  and  teBtify.''' 

(ii)  SuFFWUmcY  OF  iSj/owino.  To  introdnce  a  deposition  in  evidenwi,  com- 
petent proof  of  the  inability  of  the  witness  to  attend  must  be  produced/''  and 
as  a  general  rule  the  presumption  of  inability  to  attend  arising  from  the 
advanced  age  of  the  witness  should  not  be  relied  upon;*^'  Proof  of  inability  to 
attend  on  account  of  disability  is  usually  presented  l>y  afiidavit,'^  or  other  compe- 
tent evidence,  suHicicnt  to  satisfy  the  court  that  reason  exists  for  the  admission 
of  the  de|>osition.**    While  the  decision  of  the  trial  court  in  this  regard  is  subject 


St.  495,  00  Am.  Dee.  57  ;  Bcitler  v.  Study,  10 
Pa.  St.  418. 

Texas. —  StfiM'art  v.  State,  (Cr.  App.  1894) 
25  S.  W.  203. 

See  ]  G  Cent.  Dig.  tit.  "  Depositions,"  §  25G. 

Continuance  of  cause  of  taking. —  When  the 
deposition  of  a  witness  wlio  resides  in  a 
county  adjoining  the  place  of  trial  is  taken 
on  account  of  his  sickness  Avitliout  an  order 
of  court  or  an  agreement  of  the  parties,  it 
cannot  be  used  on  the  trial  unless  it  then  ap- 
pears that  the  cause  for  taking  and  reading 
the  deposition  still  continues.  Haun  v.  Wil- 
son, 28  Ind.  296. 

Permanent  sickness. —  Under  the  English 
statute  requiring  that  in  order  to  admit  depo- 
sitions in  evidence  it  should  appear  to  the 
satisfaction  of  the  judge  that  the  deponent  is 
unable  from  permanent  sickness  to  attend  the 
trial,  it  has  been  held  that  it  is  not  necessary 
to  show  that  such  sickness  is  incurable,  but 
it  must  be  shown  to  be  of  that  degree  of  per- 
manency as  to  make  it  last  beyond  the  im- 
pending trial.  Beaufort  v.  Crawshay,  L.  R. 
1  C.  P.  699,  1  Harr.  &  R.  638,  12  Jur.  N.  S. 
709,  35  L.  J.  C.  P.  342,  14  L.  T.  Rep.  N.  S. 
729,  14  Wkly.  Rep.  989. 

Georgia  statute. —  In  Brooks  v.  Ashburn,  9 
■Ga.  297,  a  witness  who  resided  in  the  county 
in  which  the  suit  was  pending  was  in  attend- 
ance under  a  subpcena  on  the  first  day  of  the 
court,  and  on  that  day  his  testimony  was' 
taken  by  commission.  On  the  day  of  the  trial 
he  was  unable  to  attend  the  court  from  bodily 
indisposition,  and  it  was  held  that  the  tes- 
timony could  not  be  read  as  that  of  a  witness 
who  was  unable  to  attend  the  court  from 
age  or  bodily  infirmity,  as  contemplated  by 
the  Georgia  act  of  1838. 

34.  Avery  r.  Woodruff,  1  Root  (Conn.)  76 
(sick  child)  ;  Coons  v.  Thompson,  4  Blaekf. 
(Ind.)  8  (official  duties). 

35.  Indiana. —  Norris  v.  Norris,  3  Ind.  App. 
500,  28  N.  15.  1014. 

lou-a.—  Sax  i:  Davis,  71  Iowa  406,  32  N.  W. 
403. 

Kentucky. —  Ails  v.  Sublit,  3  Bibb  204; 
•Gillespie  v.  Gillespie,  2  Bibb  89. 

Mis.'iisfiippi. —  Neeley  v.  Planters'  Bank,  4 
Sm.  &  M.  113. 

Ncio  York. — Sheldon  v.  Wood,  2  Bosw.  267; 
Jacl<9on  V.  Rice,  3  Wend.  180,  20  Am.  Dec. 
683 ;  Jaekson  v.  Perkins,  2  Wend.  308. 

J'ennsi/lvania. —  Pipher  V.  Lodge,  10  Serg. 
&  R.  214. 

South  (Jurol.ma. —  Sims  v.  Sims,  3  Brev. 
252. 

Virf/iriia. —  Tayloc  v.  Snjith,  10  (Jnitt.  557; 
fxX,  B.  7,  c,  ri)  I 


Nuckols  15.  Jones,  8  Gratt.  207 ;  Pollard  v. 
Lively,  2  Gratt.  216. 

United  States. —  Banert  f.  Day,  2  Fed.  Gas. 
No.  836,  3  Wash.  243. 

England. —  Beaufort  i\  Crawshay,  L.  R.  1 
C.  P.  699,  1  Harr.  &  R.  338,  12  Jur.  N.  8. 
709,  35  L.  J.  C.  P.  342,  14  L.  T.  Rep.  N.  S. 
729,  14  Wkly.  Rep.  989. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  257. 

Certificate  of  the  justice  taking  a  deposi- 
tion de  bene  evse  is  not  sufficient  evidence  of 
the  inability  of  the  witness  to  attend.  Tay- 
lor V.  Whiting,  4  T.  B.  Mon.  (Ky.)  304. 

Evidence  of  pregnancy. —  Evidence  that  a 
woman  is  in  an  advanced  state  of  pregnancy, 
so  as  to  render  it  unsafe  for  her  to  attend  the 
trial,  is  sufficient  evidence  of  sickness  to  jus- 
tify the  reading  of  her  deposition  taken  con- 
ditionally. Clark  Dibble,  10  W^end.  (N.  Y.) 
001;  Barton  v.  Morphis,  15  N.  C.  240;  Beit- 
ler  V.  Study,  10  Pa.  St.  418.  Compa/re  Abra- 
ham V.  Newton,  8  Bing.  274,  1  Dowl.  P.  C. 
266,  1  L.  J.  C.  P.  91,  1  Moore  &  S.  384,  21 
E.  C.  L.  538.  In  Davies  v.  Lowdnes,  1  Am. 
379,  7  Dowl.  P.  C.  101,  2  Jur.  945,  8  L.  J. 
C.  P.  10,  6  Scott  738,  it  was  held  that  it 
must  be  sho\TO  by  competent  evidence  that 
the  delivery  will  occur  about  the  time  set  for 
trial.  See  also  Pond  v.  Dimes,  3  Moore  &  S. 
161,  30  E.  C.  L.  494. 

Return  of  non  est  upon  a  subpoena  issued 
only  a  few  days  before  the  sitting  of  the  court 
is  not  sufficient  evidence  that  the  witness  is 
"  unable  "  to  attend,  so  as  to  enable  the  party 
to  read  his  deposition  taken  de  iene  esse, 
under  the  Virginia  statute.  Jones  r.  Green- 
olds,  13  Fed.  Gas.  No.  7,464,  1  Cranch  C.  C. 
339. 

36.  Ails  V.  Sublit,  3  Bibb  (Kv.)  204;  Jack- 
son V.  Rice,  3  Wend.  (N.  Y.)"  180,  20  Am. 
Dec.  683;  Banert  v.  Day,  2  Fed.  Cas.  No. 
836,  3  Wash.  243.  Compare  Worthy  v.  Pat- 
terson, 20  Ala.  172. 

37.  Sims  V.  Sims,  3  Brev.  (S.  C.)  252,  1 
Treadw.  (S.  C.)  131;  Tayloe  v.  Smith,  10 
Gratt.  (Va.)  557;  Nuekols  v.  Jones,  8  Gratt. 
(Va.)  207  ifollowing  Pollard  v.  Lively,  2 
Gratt.  (Va.)  210]. 

Ex  parte  affidavits  of  the  witness'  indispo- 
sition and  coiisc(]ucnt  inability  to  attend  are 
sufficient  pioof  of  the  fact  to  admit  his  dopo- 
sition  taken  de  henc  esse.  Sims  i\  Sims,  3 
Brev.  (S.  C.)  252,  1  Treadw.  (S.  C.)  131. 

38.  Gillespie  v.  Gillespie,  2  Bibb  (Ky.) 
89. 

Cause  of  taking  no  longer  existing. —  In 

l^mlaw  r.  Emlaw,  20  Mich.  11,  a  deposition 
taken  de  bene  esse  was  excluded,  the  witness 
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to  review,^^  yet  the  matter  is  one  resting  in  the  sound  discretion  of  the  court  to 
be  exercised  with  reference  to  tlie  circumstances  of  tlie  particular  case.*' 

d.  Death  of  Witnesses  Pending  Action.  While  as  a  general  rule  testimony 
taken  in  ^erpetuam  rei  viemoriam  cannot  ordinarily  be  used  in  pending  suits/* 
yet  there  are  circumstances  which  render  its  admission  as  necessary  and  proper 
in  such  cases  as  in  suits  subsequently  instituted.*'^  The  death  of  a  witness  pend- 
ing a  suit  will  render  his  deposition  admissible  in  evidence/^  but  in  such  cases 
there  must  be  some  proof  of  death,^  and  that  the  deposition  was  legally  taken.^ 
Where  a  witness  has  been  examined  in  chief,  but  dies  before  he  can  be  cross- 
examined,  his  deposition  is  nevertheless  admissible  in  evidence.*"  Where,  how- 
ever, the  death  of  the  witness  happens  before  his  examination-in-chief  is 
completely  finished,  no  use  can  be  made  of  such  testimony .^'^ 

e.  Death  of  Parties  to  Action.  The  admission  of  depositions  in  an  action 
after  the  death  of  one  of  the  parties  is  usually  a  matter  of  statutory  regulation.*^ 
The  rule  in  chancery  is  that  if  the  testimony  was  competent  Avhen  the  deposi- 
tion was  taken  and  filed  it  remains  competent,  and  the  subsequent  death  of  the 
party  does  not  affect  its  use  on  the  trial. *^    This  rule,  while  not  universally 


being  in  a  condition  to  be  sworn,  and  the 
cause  of  the  taking  de  bene  esse  no  longer  ex- 
isting. 

Lapse  of  time  before  trial. —  Where  the 
deposition  of  a  witness  who  was  sick  and  did 
not  expect  to  be  able  to  attend  the  next  ses- 
sion of  the  court  was  taken,  but  the  case  was 
not  tried  for  a,  year  afterward,  when  the  depo- 
sition was  admitted  without  showing  that 
the  witness  could  not  have  been  present  in 
court,  it  was  held  error.  Sax  V.  Davis,  71 
Iowa  406,  32  N.  W.  403. 

39.  Beaufort  v.  Crawshay,  L.  R.  1  C.  P. 
G99,  1  Harr.  &  E.  638,  12  Jur.  N.  S.  709,  35 
L.  J.  C.  P.  342,  14  L.  T.  Rep.  N.  S.  729,  14 
Wkly.  Rep.  989. 

40.  Parks  v.  Dunkle,  3  Watts  &  S.  (Pa.) 
291. 

The  appellate  court  will  not  exercise  such 
jurisdiction  unless  it  is  satisfied  that  the 
court  below  has  been  misled  by  fraudulent 
representations  or  that  injustice  would  other- 
wise be  done.  Beaufort  v.  Crawshay,  L.  R. 
1  C.  P.  699,  1  Harr.  &  R.  638,  12  Jur.  N.  S. 
709,  35  L.  J.  C.  P.  342,  14  L.  T.  Rep.  N.  S. 
729,  14  Wkly.  Rep.  989. 

41.  Greenfield  v.  Cushman,  16  Mass.  393; 
Dearborn  v.  Dearborn.  10  N.  H.  473;  John- 
son V.  Clark,  1  Tyler  '(Vt.)  449. 

42.  Dearborn  v.  Dearborn,  10  N.  H.  473. 
See  also  Apthorp  v.  Eyres,  Quincy  (Mass.) 
229. 

43.  Alabama. —  Goodwj-n  v.  Lloyd,  8  Port. 
237. 

Arkansas. —  Lawrence  v.  La  Cade,  46  Ark. 
378. 

Maine. —  Maine  Stage  Co.  v.  Longley,  14 
Me.  444. 

Minnesota. —  Lamberton  v.  Windom,  18 
Minn.  506. 

NeiD  Hampshire. —  Dearborn  v.  Dearborn, 
10  N.  H.  473. 

Netv  Jersey. —  Lawrence  v.  Finch,  17  N.  J. 
Eq.  234. 

Neiv  York. —  Schroeder  v.  Frey,  60  Hun  58, 
14  N.  Y.  Suppl.  71  [affirmed  in  12  N.  Y. 
Suppl.  625]. 

North   Carolina. —  State  v.  Valentine,  29 
N.  C.  225;  Carver  v.  Mallet,  4  N.  C.  562. 
[63] 


Vermont. —  Starksboro  v.  Hinesburgh,  15 
Vt.  200. 

Virginia. —  Keran  r.  Trice,  75  Va.  690. 
United  States. —  Sheidley  v.  Aultman,  18 
Fed.  666. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  245. 

A  deposition  illegally  taken  cannot  be  read 
after  the  deponent's  death  upon  the  principle 
that  it  is  the  best  evidence  that  can  be  pro- 
duced.   Johnson  v.  Clark,  1  Tyler  (Vt.)  449. 

Evidence  of  pedigree. —  Where  the  deposi- 
tion of  a  person  of  advanced  age  was  taken 
under  a  bill  in  chancery,  it  was  held  that 
sucli  deposition  was  admissible  fifty  years 
later  as  evidence  of  pedigree,  as  the  presump- 
tion was  that  the  witness  was  dead.  Colvert 
V.  Millstead,  5  Leigh  (Va.)  88. 

44.  Davis  v.  Batty,  1  Harr.  &  J.  (Md.) 
264. 

45.  Johnson  v.  Clark,  1  Tyler  (Vt.)  449. 

46.  Arundel  v.  Arundel,  1  Ch.  Rep.  90,  21 
Eng.  Reprint  516;  Nolan  v.  Shannon,  1  Mol- 
loy  157. 

Especially  is  this  the  case  where  the  cross 
interrogatories  do  not  go  to  any  point  to 
which  the  witness  has  been  examined  in  chief 
nor  to  his  credit,  but  to  matters  capable  of 
proof  by  other  witnesses.  O'Callaghan  v. 
Murphy,  2  Sch.  &  Lef.  158. 

47.  Nolan  v.  Shannon,  1  Molloy  157. 
Death  before   signature   of   deposition. — 

Copeland  v.  Stanton,  1  P.  Wms.  414,  24  Eng. 
Reprint  451. 

48.  /ofra.-—- Quick  v.  Brooks,  29  Iowa  484. 
Mississijijn. —  Hewlett  v.  George,  68  Miss. 

703,  9  So.  885,  13  L.  R.  A.  682. 

Missouri. —  Parsons  v.  Parsons,  45  Mo.  265. 

New  York. —  Rice  v.  Motley,  24  Hun  143. 

Ohio. —  Neville  v.  Hambo,  1  Disn.  517,  12! 
Ohio  Dec.  (Reprint)  768;  Meader  v.  Root, 
11  Ohio  Cir.  Ct.  81,  5  Ohio  Cir.  Dec.  61. 

Pennsylvania. —  Speyerer  r.  Bennett,  79 
Pa.  St.  445. 

Virginia. —  Keran  v.  Trice,  75  Va.  690. 

West  Virginia. —  Zane  v.  Fink,  18  W.  Va. 
693. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  263. 

49.  Vattier  v.  Hinde,  7  Pet.  (U.  S.)  252, 
8  L.  ed.  675;  Sheidley  v.  Aultman,  18  Fed. 
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accepted,^'^  seems  to  be  the  better  one  on  this  subject  and  especially  is  this  the 
case  where  the  deposition  of  tlie  adverse  }>arty  lias  also  been  taken  in  the  cause.^'' 
f.  Incompetency  of  Witness  —  (i)  I.N  (J-wnisuaIj.  The  com|)etency  of  a  wit- 
ness at  the  time  the  deposition  was  taken  or  at  the  time  it  is  offered  at  the  trial  Ib 
a  matter  of  evidence  pure  and  simple  and  must  be  governed  b^'  the  recognized 
rules  of  evidence  on  this  subject.''''  As  a  general  rule  the  status  of  the  witness 
at  the  time  of  trial  governs  the  question  of  his  competency,*^  for  in  contempla- 
tion of  law  the  deposition  itself  is  the  witness''''  and  the  witness  is  presuraed  to 
testify  when  the  deposition  is  used.''*' 


COG.  In  McMullen  v.  Ritchie,  04  Fed.  2.53, 
it  was  held  that  a  deposition  of  a  party  as 
to  transactions  with  another  party,  taken 
while  the  latter  is  alive,  might  be  used 
when  the  suit  is  revived  in  the  name  of  his 
executors,  although  one  of  the  parties  died 
without  giving  his  deposition  as  he  could 
have  done. 

50.  St.  Clair  v.  Orr,  16  Ohio  St.  220; 
Neville  v.  Harabo,  1  Disn.  (Ohio)  ,517,  12 
Ohio  Dec.  (Reprint)  768;  Bettman  v.  Hunt, 
fl  Ohio  Dec.  (Reprint)  396,  12  Cine.  L.  Bui. 
286;  Beaty  v.  McCorkle,  11  Heisk.  (Tenn.) 
593 ;  Zane  t.  Fink,  18  W.  Va.  693. 

51.  ]\fic]iigan. — Matson  v.  Melchor,  42  Mich. 
477,  4  N.  W.  200. 

Missouri. —  Parsons  v.  Parsons,  45  Mo. 
265;  La  Fayette  Mut.  Bldg.  Assoc.  v.  I<Llein- 
hoffer,  40  Mo.  App.  388. 

Neiu  Jersey. —  Marlatt  v.  Warwick,  19  N.  J. 
Eq.  439. 

Pennsylvania. —  Galbraith  f.  Zimmerman, 
100  Pa.  St.  374. 

Rhode  Island.— King  v.  Patt,  13  R.  I.  132. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  263. 

Effect  of  death. —  In  Keran  v.  Trice,  75  Va. 
690,  it  was  held  that  the  deposition  of  a 
party  to  a  suit  might  be  read,  although  his 
death  had  rendered  his  adversary's  deposi- 
tion, subsequently  taken,  inadmissible  as  evi- 
dence. So  also  in  King  v.  Patt,  13  R.  I. 
132,  it  was  held  that  the  deposition  of  a 
party  might  be  read  at  the  trial,  although 
his  death  before  the  trial  has  precluded  the 
opposite  party  from  testifying. 

Evidence  of  admissions. —  In  Matson  v. 
Melchor,  42  Mich.  477,  4  N.  W.  200,  it  was 
held  that  the  death  of  a  party  to  a  suit  be- 
fore it  is  brought  up  for  hearing  does  not 
afl'ect  the  validity  of  a  deposition  taken  dur- 
ing his  lifetime,  nor  exclude  evidence  of  his 
own  admissions. 

Use  on  appeal. —  A  deposition  read  on  the 
trial  cainiot  be  suppressed  on  appeal  because 
since  the  trial  an  adverse  party  has  died. 
Hinkson  r.  Ervin,  40  W.  Va.  Ill,  20  S.  E. 
H49. 

52.  Hardin  r.  Tayloj-,  78  Ky.  503,  1  Ky.  L. 
Rop.  322.  See  also  J.car  r.  Sinitli,  6  Ky.  L. 
Rep.  057.  In  Rice  r.  MoUvy,  24  llun  (N.  Y.) 
143,  plaintiff  and  (U'fciKlaiit  were  examined 
as  witnesses  bcfoi'c  trial,  each  u])on  the  ap- 
jdicai  ion  of  the  otlici'.  Hcl'orc  trial  (hvfcnd- 
aiit  died.  It  was  held  that  phi  iiil  ill  's  cxiimi- 
nalion  was  admissible  u|)()n  I  lie  lri:il,  not- 
willi.sliuiding  N.  \.  Code  Civ.  I'roe.  S  H29. 

Proof  of  personal  transactions. —  In  Mc- 
Donald r.  Woodbury.  30  llun  (  N.  Y.)  35,  05 
How.  I'r.  (N.  V.)  220,  plaintiff  and  defend- 
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ant  were  examined  before  trial,  each  at  the 
instance  of  the  other,  pursuant  to  a  stipula- 
tion that  they  might  be  used  at  the  trial. 
The  parties  were  cross-examined  and  their 
examinations  were  reduced  to  writing  and 
signed.  Defendant  died  before  the  trial. 
It  was  held  that  plaintiff's  deposition  was 
admissible  in  evidence  to  prove  personal 
transactions  between  plaintiff  and  defendant, 
as  to  which,  after  defendant's  deatli,  plain- 
tiff could  not  have  given  oral  testimony. 

53.  See  generally  Evidence;  and  infra, 
XXII,  C,  3,  e. 

Opportunity  for  cross-examination. — ^Where 
a  party  is  present  at  the  execution  of  a  com- 
mission, and  has  the  right  to  cross-e.xamine 
the  witness,  the  question  of  competency 
should  be  then  and  there  determined,  and 
where  the  witness  swears  on  cross-examina- 
tion that  he  is  disinterested,  his  deposition 
should  not  be  excluded.  Segond's  Succes- 
sion, 2  La.  Ann.  138.  So  in  King  v.  Upton, 
4  Me.  387,  16  Am.  Dec.  266,  where  the  wit- 
ness testified  that  he  had  no  interest  in  the 
suit,  it  was  held  that  this  was  an  election  of 
the  mode  of  proof,  and  that  the  party  would 
not  be  permitted  to  show  such  interest 
aliunde  at  the  trial. 

54.  Alabama. —  Jones  v.  Scott,  2  Ala.  58. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  r.  Har- 
per, 50  Ark.  157,  6  S.  W.  720,  7  Am.  St.  Rep. 
86. 

Missouri. — ^Messimer  v.  McCray,  113  Mo. 
382,  21  S.  W.  17. 

New  Jersey. —  Marlatt  v.  Warwick,  18 
N.  J.  Eq.  108,  19  N.  J.  Eq.  439. 

New  York. —  Fielden  r.  Lahens,  2  Abb. 
Dec.  Ill,  3  Transcr.  App.  218,  6  Abb.  Pr. 
N.  S.  341. 

Ohio. —  Neville  r.  Hambo,  1  Disn.  517,  12 
Ohio  Dec.  (Reprint)  768. 

Pennsylvania. —  Galbraith  v.  Zimmerman, 
100  Pa.  St.  374. 

Tennessee. — Oliver  v.  Moore,  12  Heisk.  482. 

Texas. —  Webster  v.  Mann,  56  Tex.  119, 
42  Am.  Rep.  688. 

West  Virginia. — Seabright  v.  Seabright,  28 
W.  Va.  412. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  261. 

55.  .lones  v.  Scott,  2  Ala.  58 ;  St.  Louis, 
etc.,  R.  Co.  r.  Harper,  50  Ark.  157,  6  S.  W. 
720,  7  Am.  St.  Rep.  86;  Neville  v.  Hambo, 
1  Disn.  (Ohio)  517,  12  Ohio  Dec.  (Reprint) 
708;  Messimer  v.  MeCray,  113  Mo.  382,  21 
S.  VV.  17.  See  also  Kramer  r.  Kramer,  80 
N.  Y.  App.  Div.  ZO,  80  N.  Y.  Suppl.  184. 

56.  St.  Tiouis,  ete.,  R.  Co.  r.  Harjicr,  50 
Ark.  157,  0  S.  W.  720,  7  Am.  St.  Rep.  86; 
Park  v.  Lock,  48  Ark.  133,  2  S.  W.  690; 
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(ii)  C IIA JO E  ly  Status  of  Witness.  Where  there  hcas  been  a  change  in  the 
status  of  the  witness  since  the  deposition  was  taken  and  when  it  is  offered  in  evi- 
dence, the  rules  governing  its  adinissibiUty  in  evidence  are  in  hopeless  conflict." 
Some  of  the  courts  hold  that  incompetency  on  the  part  of  the  witness  at  the 
time  of  taking  the  deposition,  which  cannot  be  removed  or  released  after  the 
deposition  has  been  taken,^*  will  render  the  deposition  inadmissible  in  evidence.''^ 
Other  courts  have  held  that  where  the  witness  is  competent  at  the  time  the  depo- 
sition was  taken,  it  may  be  admitted,  although  he  was  incompetent  at  the  time  of 
trial.'''^  While  still  others  have  followed  the  more  general  rule  that  the  compe- 
tency or  incompetency  of  the  witness  at  the  time  of  trial  is  the  true  test  without 
regard  to  his  prior  status.''^ 

"(ill)  AcquiREMENT  OF  INTEREST.  Whatever  may  be  the  variations  of  the 
rule  of  competency  as  a  general  proposition,  the  rule  as  to  the  acquirement  of 
interest  seems  better  settled,  and  where  a  deposition  has  been  taken  in  good  faith 
and  a  subsequent  interest  accrues  to  the  deponent,  his  deposition  will  not  thereby 
be  rendered  incompetent  in  evidence.^'^ 


Quick  r.  Brooks,  29  Iowa  484;  Xeville  v. 
Hambo,  1  Disn.  (Ohio)  517,  12  Ohio  Dee. 
(Reprint)  708;  Fagin  r.  Cooler,  17  Ohio  44; 
Zane  v.  Fink,  18  W.  Va.  693. 

57.  Indictment  for  criminal  offense. —  The 
offense  of  forgery  renders  the  one  guilty  of 
it  so  infamous  as  to  disqualify  him  from 
testifying  in  a  court  of  justice.  And  if  his 
deposition  be  taken  after  indictment  for  that 
offense,  althougli  before  conviction,  it  cannot 
be  read  in  evidence  if  objected  to.  McFar- 
land  V.  Mooring,  56  Tex.  118.  In  St.  Louis, 
etc.,  Px.  Co.  r.  Harper,  50  Ark.  157,  6  S.  W. 
720,  7  Am.  St.  Rep.  86,  it  was  held  that  a 
deposition  taken  while  the  witness  was  im- 
prisoned awaiting  trial  on  a  charge  of  mur- 
der was  not  admissible  after  deponent  had 
been  convicted  and  executed.  But  compare 
State  r.  Valentine,  29  N.  C.  225,  where  it 
was  held  that  a  deposition  taken  after  the 
witness  had  been  convicted  of  murder  but 
before  judgment  was  admissible  after  judg- 
ment and  execution. 

58.  Johnson  v.  Roland,  2  Baxt.  (Tenn.) 
203;  Ford  f.  Greishaber,  2  Head  (Tenn.) 
435. 

Release  after  deposition. —  A  deposition 
does  not  become  admissible  by  a  release  of 
the  deponent's  interest  in  the  suit  in  which 
it  is  offered,  when  such  release  was  not  exe- 
cuted till  after  the  deposition  was  taken. 
Bell  r.  Woodward,  46  N.  H.  315;  Reed  v. 
Rice,  25  Vt.  171. 

Release  of  interest. —  In  Wolfinger  v.  Fors- 
man,  6  Pa.  St.  294,  it  was  held  that  a  son's 
deposition  for  his  father  might  be  read  at 
the  trial,  after  the  father's  death,  where  the 
son  had  previously  released  all  the  interest 
that  had  accrued  to  him  to  the  other  children. 

Removal  of  disqualifications. —  The  deposi- 
tions of  a  witness  who  was  incompetent  at 
the  time  he  was  sworn,  on  the  ground  of  in- 
terest, cannot  be  purged  by  removing  the  dis- 
qualification on  the  trial.  Ellis  i".  Smith,  10 
Ga.  253. 

59.  Burton  Baldwin,  61  Iowa  283,  16 
N.  W.  110:  Ford  v.  Grieshaber,  2  Head  (Tenn.) 
435.  Where  a  witness  is  disqualified  by  rea- 
son of  interest  from  being  liable  over  to  a 


party  the  fact  that  the  party  by  calling  him 
to  testify  at  the  trial  is  estopped  to  claim 
against  him  will  not  make  his  deposition 
previously  taken  admissible.  Schuylkill  Nav. 
Co.  V.  Harris,  5  Watts  &  S.  ( Pa. )  28. 

60.  Hitchcock  r.  Skinner,  Hoffm.  (N.  Y.) 
21;  Smith  i:  Profitt,  82  *Va.  832,  1  S.  E. 
07  [following  Keran  v.  Trice,  75  Va.  690] ; 
Cameron  f.  Cameron,  15  Wis.  1,  82  Am. 
Dec.  652.  Where  the  depositions  of  two  of 
the  eye-witnesses  to  a  crime  had  been  taken 
and  stipulated  to  be  read,  subject  to  legal  ex- 
ceptions, and  afterward  the  prosecution  pro- 
cured their  indictment  on  tlie  same  charge 
for  the  purpose  of  excluding  their  testimony 
as  accomplices,  the  depositions  were  none  the 
less  admissible.  Doughty  r.  State,  18  Tex. 
App.  179,  51  Am.  Rep.  303.  In  Baker  v.  Fair- 
fax, 1  Str.  101,  on  an  issue  out  of  chancery, 
the  depositions  of  a  witness  who  became  in- 
terested after  they  were  taken  were  not  al- 
lowed to  be  read,  but  the  depositions  were 
under  similar  circumstances  admitted  in  chan- 
cery in  Haws  v.  Hand,  2  Atk.  615 ;  Goss  v. 
Tracy,  1  P.  Wms.  287,  24  Eng.  Reprint  392; 
Callow  V.  Mince,  2  Vern.  Ch.  472,  23  Eng.  Re- 
print 904.  See  also  Tilley's  Case,  1  Salk 
286  and  note. 

61.  Jones  v.  Scott,  2  Ala.  58;  St.  Louis, 
etc.,  R.  Co.  r.  Harper,  50  Ark.  157,  6  S.  W. 
720,  7  Am.  St.  Rep.  86 ;  Haddix  v.  Haddix,  5 
Litt.  (Ky.)  201;  Seabright  v.  Seabright,  28 
W.  Va.  412. 

Objection  to  competency  of  witnesses  see 
infra,  XXII,  C,  3,  e. 

63.  Kentucky. —  Smithpeters  v.  Griffin,  10 
B.  Mon.  259. 

Massachusetts. —  Sabine  r.  Strong,  6  Mete. 
270;  Gold  v.  Eddy,  1  Mass.  1. 

New  Jersey. —  Mulford  v.  Minch,  11  N.  J. 
Eq.  16,  64  Am.  Dec.  472. 

Ohio. —  Lanman  v.  Piatt,  1  Ohio  Dec.  (Re- 
print) 135,  2  West.  L.  J.  426. 

Pennsylvania. —  Hay's  Appeal,  91  Pa.  St. 
265;  Pratt  i:  Patterson,  81  Pa.  St.  114;  Ev- 
ans V.  Reed,  78  Pa.  St.  415;  Wolfinger  r. 
Forsman,  6  Pa.  St.  294. 

rea;as.— Lobdell  i:  Fowler,  33  Tex.  346. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  264. 
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(iv)  Ghanoe  in  Law.  Althougli  the  admifisibility  of  a  deposition,  depend- 
ent upon  the  competency  of  the  deponent  as  a  witness,  is  usually  to  be  determined 
by  the  statutes  in  force  when  the  deposition  was  taken,'''"  yet  where  the  rules  of 
evidence  have  been  modified  by  law,  rendering  the  witness  incompetent  by  the 
change,  his  deposition  offered  after  the  law  has  taken  effect  may  be  excluded, 
although  when  it  was  taken  he  was  competent."** 

8.  Irregularities  in  Taking  or  Return.  While  as  a  general  rule  depositions 
must  be  taken  and  returned  in  conformity  to  the  statute  or  rules  of  court,^yet  it  is 
not  every  defect  or  irregularity  that  will  constitute  a  good  ground  for  their 


Equity  suit. —  After  a  deposition  was  taken 
in  an  equity  suit  concerning  land  one  of  the 
parties  died  and  the  witness  became  inter- 
ested in  the  subject-matter  of  the  suit.  It 
was  held  that  the  deposition  was  admissible 
in  an  ejectment  afterward  brought  for  the 
same  land.  Galbraith  v.  Zimmerman,  100  Pa. 
St.  374. 

Examination  on  immaterial  point. —  A  wit- 
ness competent  at  the  time  of  his  examination 
in  chief  afterward  became  interested,  and  was 
subsequently  examined  upon  a  reference  in 
the  cause,  but  to  a  point  having  no  influence 
upon  the  final  decree.  It  was  held  that  the 
use  of  these  depositions  at  the  hearing  was 
no  ground  for  interfering  with  the  decree. 
Livingston  v.  Van  Rensselaer,  6  Wend.  (N.  Y.) 
63. 

Interest  after  beginning  of  action. —  The 

depositions  of  witnesses  in  full  life  who  be- 
came interested  after  the  beginning  of  the 
action  and  after  their  depositions  were  taken 
are  not  admissible  in  evidence.  Irwin  v.  Reed, 
4  Yeates  (Pa.)  512. 

Interest  during  examination. —  Where  a 
death  by  which  a  witness  becomes  interested 
occurs  during  the  cross  but  before  the  redirect 
examination,  his  deposition  will  be  allowed 
to  stand  as  to  the  direct  and  cross-examina- 
tion but  will  be  stricken  as  to  the  redirect. 
Fream  v.  Dickinson,  3  Edw.  (N.  Y.)  300. 

63.  Allen  v.  Russell,  78  Ky.  105;  Fielden 
V.  Lahens,  2  Abb.  Dec.  (N.  Y.)  Ill,  3  Transcr. 
App.  (N.  Y.)  218,  6  Abb.  Pr.  N.  S.  (N.  Y.) 
341. 

Need  not  be  retaken. —  The  competency  of 
evidence  depends  upon  the  state  of  the  law 
when  the  evidence  is  offered.  A  deposition 
which  owing  to  the  interest  of  the  witness 
was  as  the  law  then  stood  incompetent  when 
taken  became  competent,  and  did  not  need  to 
be  retaken  when  by  a  change  in  the  law  the 
disqualification  of  interest  was  removed. 
Oliver  v.  Moore,  12  Heisk.  (Tenn.)  482. 

64.  Mitchell  v.  Haggenmeyer,  51  Cal.  108; 
Fielden  v.  Lahens,  9  Bosw.  (N.  Y.)  436 
{modified  in  2  Abb.  Dec.  Ill,  3  Transcr.  App. 
218,  0  Abb.  Pr.  N.  S.  341]  ;  Oliver  v.  Moore, 
12  Hei.sk.  (Tcnn.)  482;  Vanseoy  v.  Stinch- 
comb,  2!)  W.  Va.  263,  11  S.  E.  927. 

Mississippi  statute. —  Objections  cannot  be 
made,  on  a  trial  liud  since  tlio  adoption  of  the 
code  of  1871,  to  the  reading  of  depositions  of 
parties  to  the  suit,  taken  before  the  adoption 
of  the  code  of  1871,  on  account  of  the  incoin- 
pctciicy  of  the  parties  to  so  testify.  If  any 
objection  is  KUHtiiinnblc,  it  is  tin;  specific  ob- 
jection to  the  taking  of  the  depositions  — 
that  they  wer(^  taken  at  a  time  when  parties 
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could  not  testify  by  deposition.  Hartford  F. 
Ins.  Co.  V.  Green,  52  Miss.  332. 

Removal  of  disability. —  If  a  witness  be 
disqualified  by  reason  of  interest  at  the  time 
of  giving  his  deposition,  and  at  the  time  of 
trial  that  disqualification  is  removed  by  stat- 
ute, the  deposition  is  admissible.  Haynes  v. 
Rowe,  40  Me.  181;  Oliver  v.  Moore,  12  Heisk. 
(Tenn.)  482. 

65.  Alabama. — Bryant  v.  Ingraham,  16  Ala. 
116. 

Indiana. — •  Truman  v.  Scott,  72  Ind.  258 ; 
Bolds  V.  Woods,  9  Ind.  App.  657,  36  X.  E. 
933. 

Massachusetts. —  Bacon  v.  Rogers,  8  Allen 
146. 

Minnesota. —  Walker  v.  Barron,  4  Minn. 
253. 

New  York. — Fleming  v.  Hollenback,  7  Barb. 
271 ;  Bailis  v.  Cochran,  2  Johns.  417. 

Pennsylva/nia.- —  Wallace  v.  Mease,  4  Yeates 
520. 

Vermont. —  Farmers',  etc.,  Bank  v.  Hatha- 
way, 36  Vt.  539. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  266. 

Taking  deposition  generally  see  supra, 
XVII. 

Return  generally  see  supra,  XVIII. 

Objection  for  irregularities  see  infra,  XXII. 

Copy  of  examination. —  In  Clay  v.  Stephen- 
son, 7  A.  &  E.  185,  1  Jur.  448,  6  L.  J.  K.  B. 
211,  2  N.  &  P.  189,  W.  W.  &  D.  537,  34 
E.  C.  L.  116,  it  was  held  that  where  evidence 
was  returned  as  an  extract  from  the  records 
of  the  court,  with  examination  of  the  wit- 
nesses in  German,  for  which  a  translation 
was  made  and  put  in  at  the  trial,  that  such 
evidence  was  inadmissible,  if  it  purported  to 
be  a  copy  of  and  was  not  the  examination 
itself.  See  also  Atkins  v.  Palmer,  4  B.  &  Aid. 
377,  6  E.  C.  L.  525. 

Not  legally  certified. —  The  deposition  of  a 
deceased  witness,  signed  by  him,  is  inadmis- 
sible in  evidence,  when  it  does  not  appear 
that  the  adverse  party  had  notice  of  the  time 
and  place  of  the  taking  of  it,  or  that  there 
was  any  opportunity  for  cross-examination, 
and  the  deposition  is  not  certified  as  the  law 
requires,  but  as  an  affidavit  merely.  Perry 
V.  Siter,  37  Mo.  273. 

OfiScer  without  jurisdiction. —  Where  a  jus- 
tice of  the  peace  has  no  jurisdiction  to  swear 
witnesses  and  take  depositions  in  a  murder 
case,  his  attestation  to  a  deposition  taken  in 
such  a  proceeding,  the  witness  having  signed 
by  tiiaik,  and  there  b(>ing  no  other  proof  of  its 
autlieiit ieii y,  will  not  aiitliorize  the  intro- 
diKttion  of  such  deposition  in  evidence  on  a 
subsequent  trial  in  contradiction  of  such  wit- 
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rejection.*^  Mere  formal  defects  or  irregularities  in  the  examination  of  witnesses 
out  of  court  or  iipon  commission  will  be  disregarded  upon  the  trial,^^  or  at  least  it 
is  within  the  discretion  of  the  court  whether  the  deposition  shall  be  admitted.^^ 

9.  Sufficiency  of  Answers  ^ — a.  In  General.  While  the  deponent  mi>st 
answer  substantially  all  the  interrogatories,  as  it  is  otherwise  impossible  to  show 
whether  he  has  told  the  whole  truth,""  yet  an  objection  to  tlie  reading  of  a  depo- 
sition on  the  ground  that  some  question  contained  therein  is  not  fully  or  prop- 
erly answered  is  not  tenable,  if  the  answer  is  as  full  and  minute  as  the  interroga- 
tory naturally  and  fairly  interpi-eted  calls  for.™    General  answers  to  general 


ness'  testimony.  State  v.  Valere,  39  La.  Ann. 
1060,  3  So.  186. 

United  States  practice. —  Depositions  not 
taken  in  accordance  with  the  rules  of  the 
United  States  courts  cannot  be  used  in  such 
courts,  although  taken  in  accordance  with 
the  practice  prevalent  in  the  state  courts, 
unless  the  parties  expressly  waive  the  ob- 
jection or  by  previous  consent  agree  to  have 
them  taken  and  made  evidence.  Evans  r. 
Eaton,  7  Wheat.  (U.  S.)  356,  5  L.  ed.  472. 

66.  Tyng  v.  Thayer,  8  Allen  (Mass.)  391; 
Goodyear  v.  Vosburgh,  41  How.  Pr.  (N.  Y. ) 
421;  Leaphart  v.  Leaphart,  1  S.  C.  199; 
Ehoades  v.  Selin,  20  Fed.  Cas.  No.  11,740,  4 
Wash.  715. 

Depositions  taken  out  of  the  state. —  Tyng 
V.  Thayer,  8  Allen  (Mass.)  391.  In  Bostwick 
f.  Lewis,  1  Day  (Conn.)  33,  it  was  held  that 
depositions  taken  in  another  state,  in  a  man- 
ner not  authorized  by  the  laws  of  such  state, 
were  admissible  in  Connecticut,  if  they  would 
have  been  admissible  had  they  been  taken  in 
Connecticut. 

Discrepancy  in  names  of  witnesses. —  Rust 
V.  Eckler,  41  N.  Y.  488. 

Foreign  language. —  Zanssig  v.  Western 
Union  Tel.  Co.,  9  Wkly.  Notes  Cas.  (Pa.) 
510. 

No  commission  with  papers. —  Givens  v. 
Manns,  6  Munf.  (Va.)  191. 

Taken  over  by  opposite  party. —  Aiken  v. 
Bemis,  1  Fed.  Cas.  No.  109,  2  Robb  Pat.  Cas. 
644,  3  Woodb.  &  M.  348. 

67.  Alabama. —  Reese  v.  Beck,  24  Ala.  651. 
Georgia. —  Central  R.,  etc.,  Co.  v.  Gamble, 

77  Ga.  584,  3  S.  E.  287. 

New  Yorfc.— Hewlett  v.  Wood,  67  N.  Y. 
394;  Rust  v.  Eckler,  41  N.  Y.  488;  Forrest 
t:  Kissam,  7  Hill  463;  Kimball  v.  Davis,  19 
Wend.  437. 

Wisconsin. —  Semmens  i".  Walters,  55  Wis. 
675,  13  N.  W.  889. 

United  States. —  Stegner  v.  Blake,  36  Fed. 
183. 

Enr/Jand. —  Riekards  v.  Hough,  51  L.  J. 
Q.  B.  361,  30  Wkly.  Rep.  676. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  266 
et  scq. 

But  any  matter  of  substance  affecting  the 
rights  of  the  parties,  especially  any  act  of 
the  party  or  of  the  witness,  by  which  a  party 
is  deprived  of  the  right  of  cross  examination, 
will  be  good  reason  for  rejecting  the  deposi- 
tion. Hewlett  V.  Wood,  67  N.  Y.  394;  Rust 
V.  Eckler,  41  N.  Y.  488;  Forrest  t\  Kissam, 
7  Hill  (N.  Y.)  463;  Kimball  V.  Davis,  19 
Wend.  (N.  Y.)  437. 


68.  State  v.  Kimball,  50  Me.  409 ;  Blake  v. 
Blossom,  15  Me.  394;  Tyng  v.  Thayer,  8  Al- 
len (Mass.)  391;  Stiles  v.  Allen,  5  Allen 
(Mass.)  320;  Rhees  v.  Fairchild,  160  Pa.  St. 
555,  28  Atl.  928;  Semmens  v.  Walters,  55 
Wis.  675,  13  N.  W.  889;  Wanzer  v.  Hardy,  4 
Wis.  229. 

Failure  to  put  or  answer  interrogatory. — 

It  is  doubtful  if  there  is  no  appearance  on 
the  other  side  and  no  cross  interrogatories, 
whether  the  opposite  party  can  complain  of 
the  omission  to  answer  the  last  interroga- 
tory. The  reason  given  for  the  strict  rule 
is  that  unless  this  last  general  interrogatory 
is  answered,  it  is  impossible  to  say  that  the 
witness  has  told  the  whole  truth.  Where  it 
is  clearly  apparent  that  the  witness  could  not 
have  testified  to  anything  further  unless  to 
contradict  evidence  in  answer  to  the  specific 
interrogatories,  which  certainly  is  not  to  be 
presumed,  the  omission  is  harmless.  Sem- 
mens V.  Walters,  55  Wis.  675,  13  N.  W.  889. 
Where  a  commission  to  take  testimony  is  sued 
out  by  plaintiff,  in  which  defendant  joins  and 
furnishes  cross  interrogatories,  and  the  com- 
mission with  the  depositions  of  the  witnesses 
is  returned,  and  it  does  not  appear  that  the 
last  general  cross  interrogatoiy  has  been  put 
to  and  answered  by  the  witnesses,  and  de- 
fendant on  that  ground  objects  to  the  read- 
ing of  the  depositions  in  evidence,  the 'objec- 
tion in  general  is  fatal.  Kimball  v.  Davis, 
19  Wend.  (N.  Y.)  437;  Semmens  v.  Walters, 
55  Wis.  675,  13  N.  W.  889.  Plaintiff,  how- 
ever, is  at  liberty  in  such  case  to  show  that 
the  commission  was  executed  and  the  depo- 
sitions signed  by  the  witnesses  in  the  pres- 
ence of  the  counsel  of  both  parties,  and  that 
no  objection  was  made  at  the  time  by  the 
counsel  for  defendant,  that  all  the  interroga- 
tories were  not  answered,  and  on  such  facts 
appearing  the  depositions  will  be  received 
notwithstanding  the  objection.  Kimball  v. 
Davis,  19  Wend.  (N.  Y.)  437. 

Where  the  statute  has  been  substantially 
complied  with  in  the  return,  the  deposition 
should  not  be  excluded  except  upon  the  clear- 
est grounds  of  error  amounting  to  something 
more  than  a  mere  irregularity.  Goodyear  v. 
Vosburgh,  41  How.  Pr.  (N.  Y.)  421. 

69.  Dodge  v.  Israel,  7  Fed.  Cas.  No.  3,952, 
4  Wash.  323.    See  supra,  XVI,  L. 

70.  Alabama. —  Aicardi  v.  Strang,  38  Ala. 
326;  Buckley  v.  Cunningham,  34  Ala.  69. 

Georgia. —  Clopton  v.  Norris,  28  Ga.  188; 
Heard  (•.  McKee,  26  Ga.  332. 

Massachusetts. —  Todd  v.  Bishop,  136  Mass. 
386. 
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interrog'atories  are  nsiiaHy  regarded  as  Biinicionf,,'^'  Ijiit  wliere  the  cross  interroga- 
tories are  only  generally  answered,  the  deposition  should  not  be  admitted  in 
e  vide]  ice.''- 

b.  Immaterial  Questions.  The  refusal  of  a  party  to  depose  or  to  answer  a 
cross  interrogatory  which  does  not  appear  to  be  material  in  tlie  cause  will  not 
render  his  deposition  inadrnissil)le  in  evidence.''^' 

c.  Evasive  or  Incomplete  Answers.  While  evasive  or  inconnplete  answers  do 
not  render  the  entire  deposition  inadtnissible  in  evidence,  any  more  than  such 
answers  given  by  a  witness  on  a  cross-examination  on  the  stand,'''  yet  where  froia 
the  circumstances  of  the  case  it  appears  tliat  the  deponent  has  some  motive  for 
evasion,'^^  or  where  the  answers  are  so  imperfect  or  evasive  as  to  induce  the  court 


Minnesota. —  McMahon  v.  Davidson,  12 
Minn.  357. 

Neiv  York. —  Baker  v.  Spencer,  47  N.  Y. 
562. 

PennsylvoMxa. —  Tussey  v.  Behmer,  9  Lane. 
Bar  45. 

United  States. —  Nelson  v.  U.  S.,  17  Fed. 
Cas.  No.  10,116,  Pet.  C.  C.  235. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  269 
et  secj. 

No  understanding  on  part  of  deponent. — 

It  is  not  error  to  admit  in  evidence  the  an- 
swer to  an  interrogatory  in  a  deposition  that 
v/itness  did  not  understand  the  first  part  of 
the  interrogatory.  Kuechler  v.  Wilson,  82 
Tex.  638,  18  S.  W.  317. 

Part  of  answer  inadmissible. —  In  Steinkel- 
ler  V.  Newton,  9  C.  &  P.  313,  8  Dowl.  P.  C. 
579,  9  L.  J.  C.  P.  262,  6  M.  &  G.  30  note,  1 
Scott  N.  R.  148,  38  E.  C.  L.  190,  a  witness 
who  had  been  examined  in  a  foreign  country 
stated  in  one  of  his  answers  the  contents  of  a 
letter  which  was  not  produced.  It  was  held 
on  the  trial  of  the  cause  in  England  that  so 
much  of  the  answer  as  related  to  the  con- 
tents of  the  letter  could  not  be  received. 

In  England  the  courts  have  gone  so  far  as 
to  hold  that  answers  to  lost  interrogatories 
may  be  read  as  admissions  by  the  answering 
party,  although  some  of  the  answers  are  un- 
intelligible in  themselves.  Howe  v.  Brenton, 
8  B.  &  C.  737,  3  M.  &  R.  271,  15  E.  C.  L.  363. 
In  Brabant  v.  Perne,  2  Ch.  Eep.  36,  21  Eng. 
Reprint  609,  it  was  held,  however,  that  where 
there  had  been  several  trials  of  a  land  ease, 
in  which  certain  witnesses  had  sworn  con- 
trary to  their  depositions  given  thirty  years 
before,  the  court  would  not  order  copies  of 
such  depositions  to  be  recorded  and  exempli- 
fied where  tlie  originals  had  been  lost. 

71.  Cliapin  v.  Clapp,  29  Ind.  614.  So  if  a 
general  interrogatory  is  limited  by  the  next 
one  an  answer  to  it  as  limited  is  sufTicient. 
Arnold  r.  Oslin,  26  Ga.  434. 

72.  Withers  v.  Gillespy,  7  Serg.  &  R.  (Pa.) 
10. 

73.  Goodrich  v.  Goodrich,  44  Ala.  670; 
liulhird  V.  Lambert,  40  Ala.  204;  Black  v. 
Black,  38  Ahi.  Ill  ;  Nicholson  v.  Desobry,  14 
La.  Ann.  81  ;  h'ranklin's  Succc^ssion,  7  La. 
Ann.  395;  Wliite  v.  Solomon,  104  Mass.  5)6, 
42  N.  !<:.  104,  30  L.  It.  A.  537. 

Where  an  impertinent  interrogatory  is  put 
to  a  widicsH,  it  dor^.s  not  lie  with  the  party 
putting  it  to  object  that  a  part  of  the  answer 
tlicrcto  is  impci  tincni,  if  the  part  coni])laincd 
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of  is  necessary  to  prevent  an  iinpioper  in- 
ference being  drawn  from  that  part  of  the 
answer  which  is  responsive.  Putnam  r. 
Ritchie,  0  Paige  (N.  Y.)  390.  A  deposition 
will  not  be  excluded  because  the  deponent 
has  omitted  to  answer  one  of  the  interroga- 
tories v?hieh  is  prima  facie  impertinent,  and  a 
direct  answer  to  which  could  not  benefit  the 
party  who  proposed  it.  Gibson  v.  Gold- 
thwaite,  7  Ala.  281,  42  Am.  Dec.  592. 

74.  Cole  V.  Choteau,  18  111.  439:  Lurty  v. 
Maryman,  12  La.  Ann.  180.  And  compare 
Robinson  v.  Bo.ston,  etc.,  R.  Corp.,  7  Allen 
(Mass.)  393. 

Expert  testimony. —  St.  Anthony  Falls 
Water-Power  Co.  v.  Eastman,  20  Minn.  277. 

Oral  interrogatories. —  ^Miere  a  deposition 
is  taken  on  oral  Interrogatories,  upon  notice, 
and  the  adverse  party  is  not  represented  by 
attorney,  but  depends  upon  written  interroga- 
tories sent  to  the  examining  officer,  the  mere 
fact  that  some  of  the  cross  interrogatories 
are  evasively  answered,  by  reason  of  the  neg- 
lect of  such  officer  to  press  vigorously  for  full 
and  exact  answers,  is  not  sufficient  ground  for 
suppressing  the  deposition.  Trowbridge  f. 
Sickler,  54  Wis.  306,  11  N.  W.  581. 

75.  Tompkins  v.  Williams,  19  Ga.  569; 
Lurty  V.  Maryman,  12  La.  Ann.  180;  Fulton 
■V.  Golden,  28  N.  J.  Eq.  37 ;  Terry  v.  McNiel, 
58  Barb.  (N.  Y.)  241;  Willis  v.  Welch,  2 
Code  Rep.  (N.  Y.)  64.  In  Bullard  v.  Lam- 
bert, 40  Ala.  204,  208,  the  court  said :  "  Sev- 
eral of  the  answers,  to  which  objections  are 
made,  are  not  so  full  as  to  defy  extreme  criti- 
cism, and  are  yet  capable  of  standing  the  test 
of  the  doctrine  announced  in  Buckley  v.  Cun- 
ningham, 34  Ala.  69,  in  the  following  words: 
'  The  answers  to  the  cross-interrogatories  are 
certainlj'  not  chargeable  with  redundancy; 
but,  upon  a  careful  examination  of  them,  it 
appears  that  all  the  questions  receive  a  sub- 
stantial answer ;  and  as  we  can  discover  noth- 
ing which  would  justify  us  in  concluding 
that  the  witness  was  seeking  to  evade  the 
disclosure  of  facts  within  his  knowledge,  we 
tliink  that  the  court  committed  no  error  in 
refusing  to  suppress  his  deposition.  Nelson 
r.  Iverson,  24  Ala.  9,  60  Am.  Dec.  442; 
Spence  v.  Mitchell,  9  Ala.  744.'  A  deposition 
should  not  be  sui)pressed,  when  the  question 
was  not  pertinent  to  the  issue;  nor  when  the 
answer  could  not  have  nll'ected  the  result. 
Varborough  r.  Hooil,  13  Ala.  176;  Gibson 
r.  doldlhwaito,  7  A\-a.  281,  42  Am.  Dec. 
592." 
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to  believe  that  he  has  wilfully  kept  back  material  facts  within  his  knowledge,  the 
deposition  should  not  be  admitted  in  evidence.™ 

d.  Irresponsive  Answers.  An  answer  to  an  interrogatory  which  is  irrelevant 
or  not  responsive  may  be  objected  to  by  either  party  at  the  trial  and  should  be 
excluded.'''  Where,  however,  a  deposition  has  been  filed  in  the  cause,  and  the 
parties  in  the  cause  have  had  ample  opportunity  for  examination  of  the  same,  or 
for  further  examination  of  the  deponent  before  trial,  they  should  proceed  to 
obtain  such  examination  instead  of  seeking  to  suppress  the  deposition  upon  the 
trial.'^ 

e.  Failure  to  Answer.  Where  a  witness  has  failed  or  refused  to  answer  a 
proper  interrogatory,  it  has  been  considered  good  ground  for  refusing  to  receive 
the  deposition  in  evidence,"  and  it  has  usually  been  considered  a  fatal  objection 
to  tlie  whole  deposition  where  there  has  been  a  refusal  to  answer  a  general  inter- 
rogatory.*^" In  all  such  cases,  however,  the  reasons  for  accepting  or  rejecting  the 
deposition  must  depend  upon  the  circumstances  of  the  particular  case^^  and  the 


76.  Stratford  v.  Ames,  8  Allen  (Mass.) 
577. 

Knowledge  of  deponent. —  Where  it  appears 
that  statements  in  a  deposition  were  not 
made  on  the  knowledge  of  the  witness,  and 
that  the  witness  evaded  stating  the  means  of 
his  knowledge,  the  deposition  should  be  sup- 
pressed. Chisholm  r.  Beaver  Lake  Lumber 
Co.,  33  111.  App.  253.  See  also  Williamson 
V.  Dillon,  1  Harr.  &  G.  (Md.)  444. 

77.  Iowa. —  Hendricks  r.  Wallis,  7  Iowa 
224;  McCarver  v.  Nealey,  1  Greene  360. 

jVety  Jersey. —  Fulton  v.  Golden,  28  N.  J. 
Eq.  37. 

jVew  York. —  Lansing  v.  Coley,  13  Abb.  Pr. 
272. 

Ohio. —  State  v.  Finnev,  7  Ohio  Dee.  (Re- 
print) 22,  1  Cine.  L.  Bu'l.  30. 

South  Carolina. —  Stepp  v.  National  L., 
etc..  Assoc.,  37  S.  C.  417,  16  S.  E.  134. 

Tennessee. — Smithwiek  v.  Anderson,  2  Swan 
573. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  273. 
Annexed  documents. —  See  Eyan  i'.  Bryant, 
42  111.  78. 

Evidence  material  to  issue. —  Statements  in 
a  deposition  not  responsive  to  any  question 
asked  of  the  deponent  will  be  ruled  out  on 
objection  of  the  party  at  whose  instance  the 
deposition  was  taken;  but  evidence  material 
to  the  issue,  given  in  answer  to  a  general  in- 
terrogatory, although  not  favorable  to  the 
party  propounding  such  interrogatory,  will 
not  be  suppressed  on  his  objection,  when  the 
deposition  is  put  in  evidence  by  the  opposite 
party.    Hazleton  r.  Union  Bank,  32  Wis.  34. 

78.  Fassin  v.  Hubbard,  55  N.  Y.  465. 

79.  Alabama. —  Harris  v.  Miller,  30  Ala. 
221. 

Georqia. —  Williams  v.  Turner,  7  Ga.  348; 
McCles'key  c.  Leadbetter,  I  Ga.  551. 

Illinois. —  Clough  v.  Kyne,  40  111.  App. 
234. 

Kansas. —  Simpson  r.  Smith,  27  Kan.  565. 

Louisiana. —  Nicholson  v.  Desobry,  14  La. 
Ann.  81;  Le  Baron  v.  Dupont,  11  La.  Ann. 
140;  Kvle  r.  Van  Bibber,  7  La.  Ann.  575; 
Baker  v.  Voorhies,  6  Mart.  N.  S.  312. 

Maine. —  Chase  v.  Kenniston,  76  Me.  209. 

A'eR-    York. —  Goldmark    v.  Metropolitan 


Opera  House  Co.,  22  N.  Y.  Suppl.  136;  Smith 
r.  Griffith,  3  Hill  333,  38  Am.  Dec.  639. 

North  Carolina. —  Mosely  v.  Mosely,  1  N.  C. 
568. 

Pennsylvania. —  Cullen's  Estate,  16  Phila. 
385,  15  Wkly.  Notes  Cas.  271. 

Texas.—  Houston,  etc.,  R.  Co.  v.  Shirley,  54 
Tex.  125. 

United  States. —  Bell  v.  Davidson,  3  Fed. 
Cas.  No.  1,248,  3  Wash.  328;  Ketland  v.  Bis- 
sett,  14  Fed.  Cas.  No.  7,742,  1  Wash.  144. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  270. 

Answer  after  refusal. —  A  deposition  should 
not  be  suppressed  because  witness  at  first  re- 
fused to  answer  questions,  if  he  subsequently 
answered.    Tedrowe  v.  Esher,  56  Ind.  443. 

Evidence  of  fraud. —  Where  a  son  nineteen 
years  old  claims  to  have  paid  six  thousand 
dollars  for  land  conveyed  to  him  by  his 
father,  and  creditors  of  the  father  seek  to  im- 
peach the  conveyance  as  fraudulent,  the  son 
may  be  compelled  to  disclose  the  source  from 
which  his  payment  was  made,  and  if  he  fails 
to  answer  fully  questions  on  this  point  his 
deposition  will  be  suppressed.  Aultman,  etc., 
Mfg.  Co.  V.  Joy,  9  111.  App.  32. 

Pertinency  of  questions. —  Where  a  witness 
has  refused  without  plaintiff's  fault  to  an- 
swer cross  interrogatories  on  the  ground  that 
they  were  not  pertinent,  and  it  appears  that 
the  questions  may  become  pertinent  at  the 
trial,  the  depositions  will  not  be  entirely 
suppressed,  but  it  will  be  ordered  that  the 
unanswered  questions  be  read  at  the  trial, 
and  if  it  then  appears  that  they  are  perti- 
nent the  deposition  shall  be  suppressed,  other- 
wise not;  or  plaintiff  may  at  his  option 
submit  to  a  suppression.  Palmer  f.  Great 
Western  Ins.  Co.,  47  N.  Y.  Super.  Ct.  455. 

80.  Withers  v.  Gillespy,  7  Serg.  &  R.  (Pa.) 
10;  Dodge  v.  Israel,  7  Fed.  Cas.  No.  3,952,  4 
Wash.  323;  Richardson  i".  Golden,  20  Fed. 
Cas.  No.  11,782,  3  Wash.  109. 

81.  Thill  r.  Perkins  Electric  Lamp  Co..  63 
Conn.  478,  29  Atl.  13 ;  Miller  r.  Craig.  23  111. 
App.  128;  Savage  v.  Birckhead,  20  Pick. 
(Mass.)  167;  Palmer  r.  Great  Western  Ins. 
Co.,  47  N.  Y.  Super.  Ct.  455. 

No  prejudice  to  opponent. —  A  deposition 
will  not  be  suppressed  because  a  final  gen- 
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nature  of  tlie  question  wliicli  tlie  deponent  has-failcd  or  refused  to  answer.**  So 
a  deposition  will  not  be  suppressed  as  evidence  on  account  of  a  failure  to  answer 
a  question,  if  the  facts  sought  to  be  elicited  can  be  ascertained  from  other  partg 
of  the  deposition  .^^ 

f.  Failure  to  Produce  Documents.  Wliere  the  evidence  shows  that  a  docu- 
ment is  outside  of  the  jurisdiction  of  the  court,  or  without  the  power  of  a  witness 
to  produce,  the  fact  of  non-production  is  no  objection  to  the  admissibility  of  the 
deposition  in  evidence.^''  A  deposition  should  not  be  rejected  as  of  course  because 
a  certain  paper  referred  to  therein  or  which  should  liave  been  aimexed  thereto  is 
not  produced,^^  yet  when  the  production  of  such  papers  goes  to  the  very  gist  of 
the  action,  the  deposition  will  not  be  allowed  in  evidence  unless  such  papers  are 
annexed.^'' 


eral  interrogatory  was  not  answered,  where 
it  appears  that  the  opposite  party  could  not 
be  prejudiced  by  such  omission.  Semmens  v. 
Walters,  55  Wis.  675,  13  N.  W.  889. 

Presence  of  parties. —  Where  in  the  return 
of  a  commission  issued  on  behalf  of  a  de- 
fendant to  take  a  deposition  no  answers  were 
given  to  certain  interrogatories,  but  it  ap- 
peared that  plaintiff  was  present  at  the  tak- 
ing, and  that  the  commission  was  returned  in 
due  form,  it  was  held  that  it  might  be  ad- 
mitted in  evidence.  Stewart  v.  Ross,  1  Yeates 
(Pa.)  148,  2  Dall.  (Pa.)  157,  1  L.  ed.  330. 

83.  Akers  v.  Demond,  103  Mass.  318;  Allen 
r.  Hoxey,  37  Tex.  320. 

83.  Alabama. —  Goodrich  v.  Goodrich,  44 
Ala.  670;  Black  v.  Black,  38  Ala.  Ill;  Buck- 
ley r.  Cunningham,  34  Ala.  69 ;  Spence  v. 
Mitchell,  9  Ala.  744;  Gibson  v.  Goldthwaite, 

7  Ala.  281,  42  Am;  Dee.  592. 

Georgia. —  Georgia  R.  Co.  r.  Thomas,  68 
Ga.  744. 

Louisiana. — Dwight  v.  Splane,  11  Rob.  487. 

New  York. —  Gates  v.  Beecher,  60  N.  Y. 
518,  19  Am.  Rep.  207;  McCarty  v.  Edwards, 
24  How.  Pr.  236. 

Pcnnsijlvania. —  Tussey  v.  Behmer,  9  Lane. 
Bar  45. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  270. 

84.  Barnhart  r.  Sternberger,  68  Ga.  341; 
Petersburg  Sav.,  etc.,  Co.  v.  Manhattan  F. 
Ins.  Co.,  66  Ga.  446;  Winans  v.  New  York, 
etc.,  R.  Co.,  21  How.  (U.  S.)  88,  16  L.  ed. 
68. 

Copy  of  an  account. —  In  Burnham  v.  Wood, 

8  N.  H.  334,  where  a  witness  annexed  to  his 
deposition  a  copy  of  an  account  for  articles 
charged  on  the  books  of  a  corporation  which 
was  without  tlie  state,  and  where  the  corpo- 
ration had  no  interest  in  the  suit,  it  was  held 
that  the  evidence  was  admissible,  as;  the  books 
were  I)eyond  the  control  of  the  court  and  the 
witness. 

Destruction  of  papers. —  A  deposition  re- 
ferring to  piipcrs  not  produced  is  admissible 
if  it  !i])pciir  tliat  these  papers  were  likely  to 
be  speedily  destroyed.    Tilghman  v.  Fisher, 

9  Wiitts  (Pa.)  44 L 

Immaterial  papers. —  Wliore  notes  and  a 
(Iced  inc  iiicidciitiilly  i-cfcricd  to  by  a  witness 
in  II  (Icyiositioii  .'iiid  the  witness  states  tliat 
tlie  deed  is  not  in  liis  possession  or  control, 
and  they  aic  not  the  basis  of  the  action,  nor 
are  tlicir  contc^nts  in  dispute,  the  fact  that 
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they  are  not  annexed  as  exhibits  does  not 
invalidate  the  deposition.  Lyon  v.  Barrows, 
13  Iowa  428. 

The  word  "  copy  "  generally  presupposes  an 
original,  but  not  always.  A  deposition  ought 
not  therefore  to  be  rejected  which  speaks  of 
a  telegraphic  despatch  as  a  "  copy,"  on  the 
ground  that  an  original  was  necessarily  im- 
plied, which  was  not  produced,  nor  its  ab- 
sence accounted  for.  Banks  v.  Richardson, 
47  N.  C.  109. 

85.  iVeii'  Hampshire. —  Lobdell  v.  Marshall, 
58  N.  H.  342. 

New  York. —  Kelley  v.  Weber,  9  Abb.  N. 
Cas.  62. 

North  Carolina. —  Jones  v.  Herndon,  29 
N.  C.  79. 

Texas. —  Bailey  v.  Laws,  3  Tex.  Civ.  App. 
529,  23  S.  W.  20. 

England. —  Robinson  v.  Davies,  5  Q.  B.  D. 
26,  49  L.  J.  Q.  B.  218,  28  Wkly.  Rep.  255; 
Steinkeller  v.  Newton,  2  M.  &  Rob.  372. 

Return  of  exhibits  see  supra,  XVIII,  G. 

Accidental  omission. —  AVhere  an  interroga- 
tory in  a  deposition  is  founded  upon  a  deed 
"  inclosed,"  the  accidental  omission  to  in- 
clude the  deed  will  not  exclude  the  deposition. 
Wells  V.  Jackson  Iron  Mfg.  Co.,  47  N.  H.  235, 
90  Am.  Dec.  575. 

Private  letters. —  Amherst  Bank  v.  Conkey, 
4  Mete.  (Mass.)  459. 

Recollection  of  witness. —  Where  a  witness 
in  his  deposition  speaks  of  a  fact  as  within 
his  recollection,  but  to  fix  the  time  of  its  re- 
currence is  obliged  to  refer  to  letters  in  his 
possession,  the  fact  that  he  does  not  produce 
the  letters  will  not  render  his  answer  inad- 
missible. Henderson  c.  Ilsley,  11  Sm.  &  M. 
(Miss.)  9,  49  Am.  Dec.  41. 

86.  Coleman  v.  Colgate,  69  Tex.  88,  6  S.  W. 
653.  And  compare  Fulton  v.  Golden,  28  N.  J. 
Eq.  37. 

Books  of  account. —  When  a  deposition  re- 
fers to  books  of  aecoimt,  copies  of  them  at 
least  should  be  produced,  properly  authen- 
ticated, to  entitle  tlie  whole  deposition  to  be 
read  in  evidence.  Christie  v.  Nagel,  2  Yeates 
(Pa.)  213. 

Execution  of  document. —  The  deposition  of 
a  witness  to  jjiove  the  execution  of  a  paper 
cannot  h(^  i'(>a<l  in  evidence  unless  the  paper 
be  particuliirly  describoil,  identified,  and  an- 
nexed to  the  de])osition.  Petriken  V.  Collier, 
7  Watts  &  S.  (Pa.)  392. 
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10.  Amendment  of  Process.  The  fact  that  process  in  a  cause  has  been  amended 
eitlier  as  to  mere  title  or  by  the  addition  or  withdrawal  of  parties  will  not  as  a 
general  rule  render  a  deposition  regularly  taken  prior  to  such  amendment 
inadmissible  in  evidence,  provided  there  has  been  no  surprise  or  injustice  result- 
ing to  the  newly  made  parties.  While  the  general  rule  is  believed  to  be  as  above 
stated  there  is  creditable  authority  to  the  contrary,  holding  that  where  process 
has  been  amended  so  as  to  bring  a  new  party  into  the  action  depositions  previously 
taken  cannot  be  used  in  evidence  against  him,'^''  on  the  ground  that  the  newly 
introduced  party  has  had  no  right  of  cross-examination 

11.  Amendment  of  Pleadings.  Where  an  amendment  of  the  pleadings  has 
been  allowed  it  has  been  held  that  unless  the  issues  have  been  substantially 
affected  a  deposition  previously  taken  is  admissible  in  evidence,''^  but  depositions 


87.  Central  R.  Co.  r.  Sanders,  73  Ga.  513; 
Abshire  r.  Mather,  27  Ind.  381;  Davis  v. 
Prout,  7  Beav.  288,  29  Eng.  Ch.  288;  Haynes 
r.  Jackson,  4  Jur.  457. 

88.  Indiana. —  Maxwell  v.  Brooks,  54  Ind. 
98. 

Kentucky. —  Johnson  v.  Norton,  3  B.  Mon. 
429. 

Louisiana. —  Late  v.  Armorer,  14  La.  Ann. 
826. 

'Nebraska. —  Holmes  v.  Boydston,  1  Nebr. 
346. 

United  States. —  Pannill  v.  Eliason,  18  Fed. 
Cas.  No.  10,707,  3  Cranch  C.  C.  358. 

England. —  Milligan  v.  Mitchell,  1  Jur.  888, 
7  L.  J.  Ch.  37,  3  Myl.  &  C.  72,  40  Eng.  Re- 
print 852. 

Action  against  copartners. —  A  deposition 
taken  in  an  action  against  copartners  before 
one  of  the  defendants  appeared  can  be  used 
in  the  trial  after  that  defendant  appears 
as  against  those  who  had  appeared  at  the 
time  it  was  taken,  and  also  as  against  the 
one  who  had  not  appeared,  to  the  same  ex- 
tent that  it  would  have  affected  him  as  a 
partner  of  the  others  if  he  had  not  appeared 
at  all.  Patterson  v.  Stettauer,  40  N.  Y. 
Super.  Ct.  54. 

Action  continued  by  survivor. —  Testimony 
taken  conditionally  is  admissible  on  the  trial, 
although  one  of  the  original  plaintiffs  has 
died  and  the  suit  is  continued  by  the  sur- 
vivor. Markoe  v.  Aldrich.  1  Abb.  Pr.  (N.  Y.) 
55. 

After  discontinuance. —  A  deposition  taken 
to  be  used  against  all  the  defendants  in  the 
action  maj'  after  a  discontinuance  as  to  one 
be  used  against  the  rest.  Medcalf  v.  Seceomb, 
36  Me.  71.  So  in  Holdridge  v.  Farmers',  etc., 
Bank,  16  Mich.  66,  it  was  held  that  an  amend- 
ment of  a  declaration  by  striking  out  one 
defendant,  but  not  altering  the  substance  of 
the  issue,  would  not  render  previously  taken 
depositions  inadmissible. 

Contest  of  will. —  Depositions  of  the  sub- 
scribing witnesses  to  a  will  duly  taken  be- 
fore the  surrogate  in  open  court  do  not  cease 
to  be  evidence  by  reason  of  the  subsequent 
filing  of  objections  by  a  contestant,  and  the 
proponent  need  not  recall  the  witnesses. 
Downey  c.  Do^vney,  16  Hun  (N.  Y.)  481 
[distinguishing  Collier  v.  Idley,  1  Bradf.  Surr. 
(N.  Y.)  94]. 

Guardian  ad  litem. — Depositions  taken  upon 
notice  to  a  corresponding  attorney  appointed 


for  non-resident  infant  defendants  before  a 
guardian  ad  litem  was  appointed  to  defend 
for  them  may  be  read  in  evidence  against 
such  defendants  after  the  appointment  of  a 
guardian  and  defense  made  by  him.  Coving- 
ton, etc.,  R.  Co.  V.  Bowler,  9  Bush  (Ky.) 
468. 

Who  may  object. —  Where  during  the  pend- 
ency of  an  action  brought  by  a  copartner- 
ship one  of  the  partners  dies,  and  before  his 
representatives  had  been  made  parties  a  com- 
mission on  behalf  of  plaintiffs  was  issued, 
and  a  copy  of  the  interrogatories  served  on 
defendant,  it  was  held  on  appeal  that  the 
testimony  taken  under  the  commission  should 
be  received;  and  that  none  but  the  widow 
and  legal  representatives  of  deceased  plain- 
tiff had  the  right  to  object  to  it.  Roth  v. 
Moore,  19  La.  Ann.  86. 

89.  Kentucky. —  Kerr  v.  Gibson,  8  Bush 
129. 

Louisiana. — Coulter  v.  Cresswell,  7  La.  Ann. 
367. 

Maryland. —  Clary  v.  Grimes,  12  Gill  &  J. 
31. 

Pennsylvania. —  Horbach  v.  Knox,  6  Pa.  St. 
377. 

Tennessee. —  State  v.  Nashville  Sav.  Bank, 
16  Lea  111. 

Virginia. — Jones  v.  Williams,  1  Wash.  230; 
Williams  v.  Jacob,  Wythe  145. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  278. 

After  objection. —  The  attorney  of  one  of 
two  defendants  should  not  be  allowed,  on  his 
argument  of  the  cause  and  against  objection, 
to  read  to  the  jury  a  part  of  a  deposition 
taken  before  the  other  defendant  was  made 
a  party  to  the  suit  as  originally  brought. 
Smith  V.  Milwaukee  Builders',  etc.,  Exch.,  91 
Wis.  360,  64  N.  W.  1041,  51  Am.  St.  Rep. 
912,  30  L.  R.  A.  504. 

90.  Horbach  v.  Knox,  6  Pa.  St.  377:  State 
V.  Nashville  Sav.  Bank,  16  Lea  (Tenn. )  111. 
See  also  Coulter  v.  Cresswell,  7  La.  Ann. 
367. 

Notice  and  opportunity  of  cross-examina- 
tion.—  A  deposition  cannot  be  used  in  evi- 
dence against  one  made  a  party  to  the  action 
after  it  was  taken,  without  notice  or  an  op- 
portunity to  cross-examine.  Dalsheimer  v. 
Morris,  8  Tex.  Civ.  App.  268,  28  S.  W. 
240. 

91.  Alabama. — Goldsmith  v.  Pieard,  27  Ala. 
142. 

California. —  Pico  v.  Cuyas,  47  Cal.  174. 
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pi'oving  iiiatters  not  in  the  original  hill  wlicn  taken  cannot  be  admitted  to  sup- 
port substantive  matters  in  an  amended  bill  siibBequently  filed."^ 

XXI.  ACTIONS  AND  PROCEEDINGS  IN  WHICH  USED. 

A.  In  General.  Where  a  deposition  iias  been  regulai'ly  taken  in  a  cause  it 
is  as  a  general  rule  admissible  throughout  the  subsequent  stages  or  proceedings 
had  in  the  action.^'*  So  where  a  trial  of  issues  is  directed  depositions  taken  in 
the  original  cause  are  admissible,''*  ])rovided  sutiicient  reason  exists  for  offering 
such  deposition  in  evidence.^"'  Where,  however,  issues  arc  directed  out  of  equity, 
it  has  been  held  necessary,  in  accordance  witli  the  English  practice,  that  there 


Illinois.—  Doyle  V.  Wiley,  15  111.  576. 
Massachusetts. —  Weatherby  v.  Brown,  100 
Mass.  338. 

Mississippi. — Cooper  v.  Cranberry,  33  Miss. 
117. 

New  York. —  Vincent  v.  Conklin,  1  E.  D. 
Smith  203. 

Utah. —  Anthony  v.  Savage,  3  Utah  277,  3 
Pac.  546. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  279. 
Compare  Clarke  v.  Tinsley,  4  Rand.  (Va. ) 
250. 

Depositions  taken  ex  parte  after  default 
and  order  pro  confesso  do  not  become  inad- 
missible by  defendants  afterward  appearing 
and  answering  so  that  the  pro  confesso  is 
taken  off ;  but  defendants  may  obtain  a  com- 
mission to  take  the  depositions  of  the  same 
witnesses  on  a  proper  showing  and  on  terms 
to  protect  the  complainant.  Planters',  etc.. 
Bank  V.  Walker,  7  Ala.  926. 

92.  Edgell  V.  Smith,  50  W.  Va.  349,  40 
S.  E.  402. 

93.  See  infra,  XXI,  B,  C.  Thus  a  deposi- 
tion which  has  been  used  upon  an  inter- 
locutory proceeding  or  previous  motion  in 
the  cause  may  be  subsequently  used  upon 
the  trial  of  the  action  (Spear  v.  Coon,  32 
Conn.  292 ;  Holcombe  r.  Holcombe,  10  N.  J. 
Eq.  284 ;  Bonnet  v.  Dickson,  14  Ohio  St.  434 ; 
Riegel  r.  Wilson,  60  Pa.  St.  388;  Haupt  v. 
Henninger,  37  Pa.  St.  138;  Walton  v.  Walton, 
63  Vt.  513,  22  Atl.  617;  Lubiere  i:  Genou,  2 
Ves.  579,  28  Eng.  Reprint  369),  provided 
that  such  prior  proceedings  were  part  of  the 
proceedings  in  the  action  ( Spear  v.  Coon,  32 
Conn.  292 ;  Holcombe  v.  Holcombe,  10  N.  J. 
Eq.  281.  See  also  King  r.  Hutchins,  28  N.  H. 
561.  And  see  Underbill  r.  Van  Cortlandt, 
2  Johns.  Ch.  (N.  Y.)  339)  ;  and  depositions 
taken  to  bo  used  in  the  trial  of  a  cause  may 
be  snb,s('(|uc'ntly  used  at  a  hearing  before  a 
referee^  or  auditor  to  whom  the  cause  may 
have  been  referred  (Ellis  v.  Lull,  45  N.  H. 
419;  King  v.  Hutchins,  28  N.  H.  501;  Perry 
V.  Whitney,  30  Vt.  390;  Skinner  v.  Tucker, 
22  Vt.  78.  And  see  Cox  Pearce,  7  Johns. 
(N.  Y.)  298;  Ziinnierman  r.  Crotenkempcr,  6 
Ohio  Dec.  (Reprint)  832,  8  Am.  L.  Roc.  364; 
Walton  V.  Walton,  6:i  Vt.  513,  22  Atl. 
617). 

Texas  statute. — The  use  of  tlie  words  "  uj)on 
the  tiial  of  any  suit  in  which  tliey  are 
taken  "  in  tiu!  Texa.H  statute  has  been  held 
to  litnit  tin?  use  of  depositions  to  tliat  suit 
alone  in  wliich  th(^y  are  taken.    People's  Nat. 
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Bank  r.  Mulkey,  (Tex.  Civ.  App.  1901)  61 
S.  W.  528 ;  People's  Nat.  Bank  v.  Mulkey,  94 
Tex.  395,  60  S.'  VV.  753. 

Where  a  cause  is  removed  from  one  court 
to  another  depositions  taken  in  the  original 
court  are  admissible  in  the  CQurt  of  removal 
(Pelamourges  v.  Clark,  9  Iowa  1.  See  also 
Earl  V.  Hurd,  5  Blackf.  (Ind.)  248);  and 
this  whether  the  case  be  removed  from  a  state 
to  a  federal  court  or  vice  versa  (Missouri 
Pac.  R.  Co.  V.  White,  80  Tex.  202,  15  S.  W. 
808 ;  Gravelle  v.  Minneapolis,  etc.,  R.  Co.,  16 
Fed.  435,  3  MeCrary  385 ) . 

Where  depositions  taken  in  an  original  ac- 
tion are  admitted  to  be  read  in  a  cross  action, 
only  such  portions  should  be  admitted  as  were 
pertinent  to  the  issues  in  the  original  action. 
Underbill  v.  Van  Cortlandt,  2  Johns.  Ch. 
(N.  Y. )  339.  A  deposition  admissible  in  the 
original  suit  is  also  admissible  upon  the 
hearing  of  a  cross  bill  filed  after  it  was  taken, 
under  an  order  afterward  entered  that  all 
depositions  taken  in  the  original  suit  should 
be  read  in  evidence  in  the  cross  suit  also, 
with  the  same  effect  and  subject  to  the  same 
exceptions.  Smith  v.  Profitt,  82  Va.  832,  1 
S.  E.  67. 

94.  Hall  V.  Dougherty,  5  Houst.  (Del.) 
435:  Earl  r.  Hurd,  5  Blackf.  (Ind.)  248; 
Austin  V.  Winston,  1  Hen.  &  M.  (Va.)  33,  3 
Am.  Dec.  583;  Cahoon  v.  Ring,  4  Fed.  Gas. 
No.  2,292,  1  Cliff.  592. 

Devisavit  vel  non. —  A  deposition  taken  be- 
fore the  register  of  wills  in  support  of  an 
alleged  will,  in  consequence  of  a  caveat  by 
one  of  the  persons  interested  in  preventing 
the  probate,  is  evidence  on  the  issue  of  devi- 
savit vel  non,  ordered  by  the  register's  court 
on  an  appeal  afterward  entered  by  another 
person  interested,  not  a  party  to  the  original 
proceedings.  Ottinger  v.  Ottinger,  17  Serg. 
&  R.  (Pi.)  142. 

95.  Dietrich  v.  Dietrich,  1  Penr.  &  W.  (Pa.) 
306. 

Purpose  of  contradiction. —  ^Vhere  the  com- 
plainant in  an  equity  cause  took  the  deposi- 
tions of  defendants,  and  issues  were  after- 
ward framed  and  tritnl  before  a  jury,  it  was 
held  that  it  was  not  error  for  the  court  to 
refuse  to  allow  conq)lainant,  after  closing  his 
evidence,  and  >ipon  tlie  cross-examination  of 
defendants,  who  testified  in  their  own  behalf, 
to  read  their  depositions  "  as  evidence  "  or 
for  any  pnri)ose  other  than  for  the  purpose 
of  contradicting  them.  Pearce  v.  Suggs,  85 
Tenu.  724,  4  S.  W.  526. 
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should  be  an  order  from  the  chancery  court  directing  the  nse  of  the  deposition 
"upon  tlie  trial  of  the  issues  at  law.''" 

B.  Use  on  New  Tpial.  Because  a  deposition  lias  been  read  on  a  former  trial 
it  does  not  follow  that  it  may  be  read  at  every  subsequent  trial  of  the  cause,  since 
the  reason  for  its  former  admission  may  have  ceased  to  exist  in  the  interim.^' 
While  in  most  cases  such  deposition  is  admissible  in  evidence,^^  yet  it  seems  that 
there  must  be  some  showing  of  absence,  death,  or  disability."^ 

C.  Use  on  Appeal.    A  deposition  which  has  been  taken  with  all  necessary  / 
formality  in  a  cause  may  be  used  upon  an  appeal  in  tlie  same  case,^  provided  the 
same  is  properly  transmitted  to  the  higher  jurisdiction.- 


96.  Cahoon  v.  Ring,  4  Fed.  Cas.  No.  2,292, 
1  Cliff.  592,  in  which  case  it  was  held  that 
the  court  would  not  make  such  an  order  after 
the  record  on  the  equity  side  is  made  up  and 
the  case  is  already  in  the  law  court. 

97.  Chapize  v.  Bane,,  1  Bibb  (Ky.)  612. 
Limitation  under  New  York  statute. —  The 

reading  of  the  testimony  of  a  deceased  wit- 
ness given  on  the  trial  of  an  action  or  hear- 
ing of  a  special  proceeding  is  limited,  by 
N.  Y.  Code  Civ.  Proc.  §  830,  to  a  new  trial 
or  hearing  of  the  same  action  or  proceeding ; 
and  the  deposition  of  a  witness  which  was 
taken  to  be  used  in  one  action  cannot  be  read 
in  another  after  the  death  of  the  witness. 
People  V.  Brugman,  3  N.  Y.  App.  Div.  155, 
38  N.  Y.  Suppl.  193. 

98.  Emig  V.  Diehl,  76  Pa.  St.  359;  Oliver 
V.  Columbia,  etc.,  E.  Co.,  65  S.  C.  1,  43  S.  E. 
307. 

In  assumpsit  for  goods  sold  and  delivered, 

plaintiff  having  read  in  evidence  the  deposi- 
tion of  a  witness,  it  is  competent  for  defend- 
ant to  read  the  testimony  of  the  same  witness 
taken  upon  a  former  trial  of  the  cause,  and 
made  a  part  of  the  record  by  bill  of  excep- 
tion, not  only  to  contradict  the  facts  stated 
in  the  deposition,  but  to  prove  other  facts 
material  to  the  issue.  Parker  v.  Donaldson, 
<3  Watts  &  S.  (Pa.)  132. 

Order  of  court  unnecessary. —  Under  Minn. 
Eev.  St.  c.  95,  §  21,  which  provides  that  depo- 
tions  taken  for  use  on  the  trial  of  a  cause 
may  be  used  upon  a  subsequent  trial  of  the 
same  cause,  an  order  of  the  court  allowing 
them  to  be  so  used  is  unnecessary.  Chouteau 
r.  Parker.  2  Minn.  118. 

99.  Emig  V.  Diehl,  76  Pa.  St.  359. 

In  New  York  the  broad  doctrine  has  been 
laid  down  that  in  order  to  render  such  testi- 
mony admissible  it  must  be  shown  that  the 
witness  is  dead.  Weeks  v.  Lowerre,  8  Barb. 
530  Icitino  Wilbur  r.  Selden,  6  Cow.  fN.  Y.) 
162;  Powell  v.  Waters,  17  Johns.  (N.  Y.) 
176]. 

1.  Delaware. —  Hall  r.  Dougherty,  5  Houst. 
435. 

Illinois. —  Jarrett  r.  Phillips,  90  111.  237. 
Massachusetts. —  Steele  r.  Carson,  22  Pick. 
309. 

Nebraska. —  Keens  r.  Robertson,  46  Nebr. 
837,  65  N.  W.  897. 

North  Carolina. —  Kaighn  r.  Keimedy,  I 
N.  C.  60. 

rermont. —  Walton  r.  Walton,  63  Vt.  513, 
22  Atl.  617;  Perrv  r.  Whitney,  30  Vt. 
390. 


Virginia. —  Alexander  v.  Morris,  3  Call  89. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  284. 

Certified  case. —  A  deposition  taken  in  a 
chancery  suit  certified  to  the  supreme  court 
is  admissible,  although  taken  before  the  case 
was  removed.  Earl  v.  Hurd,  5  Blackf.  (Ind.) 
248. 

Deposition  not  used  in  lower  court. —  It  is 

no  reason  for  refusing  to  either  party  the 
right  to  use  a  deposition  in  the  appellate 
court  that  it  was  not  used  by  the  party  tak- 
ing the  same  in  the  lower  court.  Pelamourges 
v.  Clark,  9  Iowa  1. 

Depositions  taken  by  consent. —  In  Forney 
V.  Hallagher,  11  Serg.  &  R.  (Pa.)  203,  a 
deposition  taken  by  consent  before  arbitra- 
tors was  sought  to  be  introduced  in  evi- 
dence on  appeal  from  their  award.  In  pass- 
ing upon  the  question  the  court  said:  "  When 
a  cause  is  brought  into  the  common  pleas  by 
an  appeal  from'  the  award  of  arbitrators,  the 
proceedings  are  de  novo.  This  deposition, 
therefore,  is  to  be  considered,  as  if  taken  in 
another  suit,  between  the  same  parties  for 
the  same  cause  of  action.  This  is  putting  it 
in  as  strong  a  point  of  light  for  the  plaintiff 
as  it  will  bear,  for  the  consent  of  the  plain- 
tiff was  only  that  the  deposition  should  be 
taken  in  the  cause  then  pending,  viz. :  before 
the  arbitrators,  and  in  such  case,  the  general 
rule  is,  that  the  deposition  would  be  evidence, 
if  the  witness  were  dead.  Richardson  v. 
Stewart,  2  Serg.  &  R.  (Pa.)  84;  Miles  v. 
O'Hara,  4  Binn.  (Pa.)  108.  In  the  case  of 
Magill  V.  Kauffman,  4  Serg.  &  R.  (Pa.)  317, 
8  Am.  Dec.  713,  this  court  went  one  step 
further,  and  decided  that  the  deposition  was 
evidence,  though  the  witness  were  living,  pro- 
vided he  were  not  within  the  state.  But  there 
was  no  ground  for  admitting  the  deposition 
in  the  case  before  us,  because  the  witness  was 
living  within  the  state,  and  within  the  juris- 
diction of  the  court." 

A  New  Jersey  statute  providing  that  on  ap- 
peal from  justice's  court  no  other  documents, 
proofs,  and  witnesses  shall  be  prodiiced  and 
examined  than  such  as  were  previously  ex- 
amined in  the  trial  below  is  not  violated  by 
the  introduction  of  depositions  taken  de  bene 
esse  of  witnesses  since  unable  to  testify. 
Ramsev  r.  Dumars,  19  N.  J.  L.  66. 

2.  Stockett  r.  Jones,  10  Gill  &  J.  (Md.) 
276. 

No  certificate  attached. —  Hobby  v.  Wiscon- 
sin Bank,  17  Wis.  167. 

Not  certified  with  papers. —  Clarissa  v.  Ed- 
wards, 1  Ovei-t.  (Tenn.)  393. 
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D.  Other  Actions  Between  Same  Parties  —  l.  In  General.  Depositions 

talceii  in  a  former  8iiit  between  the  8arne  parties,  involving  tlie  same  question  or 
subject-matter,  are  usually  admissible  when  the  question  again  arises  for  judicial 
determination.^  It  is  not  material  that  the  parties  be  identical,  or  that  there  be 
complete  mutuality  in  respect  to  their  relation  to  each  other.''  The  rule  for 
allowing  depositions  taken  in  one  cause  to  be  read  in  another  seems  to  deiive 
its  support  from  necessity  rather  than  principle,  and  is  justly  subject  to  several 
restrictions.  The  following  may  be  considered  as  the  usual  tests  by  which 
the  admissibility  of  such  testimony  is  to  be  determined :  (Ij  The  parties 
must  be  the  same,  or  in  privity  ;  ^  (2)  the  question  in  controversy  must  be  the 


Not  preserved  on  record. —  Bean  v.  Valle,  2 
Mo.  126. 

3.  Alabama. —  Long  v.  Davis,  18  Ala.  801; 
Holman  v.  Norfolk  Bank,  12  Ala.  369. 

California. —  Briggs  v.  Briggs,  80  Cal.  253, 
22  Pae.  334. 

Connecticut. —  Ray  v.  Bush,  1  Root  81. 

Delaware. — Dawson  t.  Smith,  3  Houst.  335. 

Georgia.—  Crawford  v.  Word,  7  Ga.  445. 

/niwois.— McConnel  v.  Smith,  23  111.  611, 
27  111.  232;  Wade  v.  King,  19  111.  301. 

Indiana. —  Maxwell  v.  Brooks,  54  Ind.  98. 

Iowa. —  Searle  v.  Richardson,  67  Iowa  170, 
25  N.  W.  113;  Atkins  v.  Anderson,  63  Iowa 
739,  19  N.  W.  323;  Shaul  v.  Brown,  28  Iowa 
37,  4  Am.  Rep.  151. 

Kentucky.-— Com.  v.  Merrigan,  8  Bush  131; 
Kerdieval  v.  Ambler,  4  Dana  166;  Taylor  v. 
Illinois  Bank,  7  T.  B.  Mon.  576;  Brooks  v. 
Cannon,  2  A.  K.  Marsh.  525. 

Louisiana. —  Cannon  v.  White,  16  La.  Ann. 
85. 

Missouri.- — Lohmann  v.  Stocke,  94  Mo.  672, 
8  S.  W.  9;  Parsons  v.  Parsons,  45  Mo.  265; 
Tindall  v.  Johnson,  4  Mo.  113. 

NeiD  Hampshire. —  Leviston  v.  French,  45 
N.  H.  21. 

New  Jersey. —  Evans  v.  Evans,  28  N.  J. 
Eq.  180. 

North  Carolina. —  Stewart  v.  Register,  108 
N.  C.  588,  13  S.  E.  234;  Bryan  v.  Malloy,  90 
N.  C.  508. 

Ohio. —  Zimmerman  v.  Grotenkemper,  6 
Ohio  Dec.  (Reprint)  832,  8  Am.  L.  Ree.  364. 

Pennsylvania.- — Berg  v.  McLaflFerty,  (1888) 
12  Atl.  460;  Evans  v.  Reed,  78  Pa.  St.  415; 
Haupt  V.  Henningei-,  37  Pa.  St.  138;  Hobart 
V.  McCoy,  3  Pa.  St.  419;  Cooper  v.  Smith,  8 
Watts  530;  Kohler  v.  Henry,  4  Phila.  61. 

Texas. —  Emerson  v.  Navarro,  31  Tex.  334, 
98  Am.  Dec.  534. 

United  States. —  Philadelphia,  etc.,  R.  Co. 
V.  Howard,  13  How.  307,  14  L.  ed.  157; 
Grunninger  v.  Philpot,  11  Fed.  Cas.  No.  5,853, 
5  Biss.  104;  McCormick  v.  Howard,  15  Fed. 
Cas.  No.  8,719. 

I'hiqland. —  Novil  V.  Johnson,  2  Vern.  Ch. 
447,  23  Kng.  Reprint  880. 

See  10  Cent.  Dig.  tit.  "Depositions,"  §  288 
el  self. 

Stipulation   as   to   additional  evidence. — 

Wlici'c  ;i  Htipulation  provided  that  a  deposi- 
tion tiikcii  by  a  special  iiiastcr  in  tlic  former 
Huit  might  be  read  in  evidence,  and  that 
either  party  should  have  the  right  to  use 
such  additional  evidence"  ns  eitlier  might  de- 
sire anil  iiH  siiouhl  be  held  competent  under 
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the  pleas,  no  objection  could  be  raised  on  the 
trial  to  the  admissibility  of  the  deposition, 
but  only  to  the  additional  evidence.  Parlin, 
etc.,  Co.  V.  Hutson,  198  111.  389,  65  N.  E.  93. 

4.  It  is  sufficient  if  the  same  matter  was 
in  issue  in  both  cases,  and  if  those  against 
whom  the  depositions  were  offered  or  those 
under  whom  they  claim  the  right  or  estate 
in  question  had  an  opportunity  of  cross-ex- 
amining the  witnesses  and  testing  the  truth 
of  their  testimony. 

Delaivare. — Dawson  v.  Smith,  3  Houst.  335. 
Illinois. —  Wade  v.  King,  19  111.  301. 
Louisiana. —  Cannon  v.  White,  16  La.  Ann. 
85. 

Missouri. —  Parsons  v.  Parsons,  45  Mo.  265. 
Pennsylvania. — Haupt  v.  Henninger,  37  Pa. 
St.  138. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  290. 

Even  at  common  law  complete  mutuality 
is  not  required.  A  deposition  taken  in  one 
suit  and  offered  in  another  is  admissible  if 
the  matters  in  issue  are  the  same  and  the 
party  against  whom  the  deposition  is  offered 
had  full  power  to  cross-examine.  Haupt  v. 
Henninger,  37  Pa.  St.  138. 

Claim  under  difierent  title. —  In  an  eject- 
ment by  A  for  the  use  of  the  heirs  of  B  a 
deposition  taken  in  a  former  ejectment  by  B 
against  the  same  defendants  for  the  same 
land,  but  in  which  plaintiflf  claimed  under  a 
different  title  cannot  be  read  in  evidence. 
Cluggage  V.  Duncan,  1  Serg.  &  R.  (Pa.)  111. 

Real  party  in  interest. —  Depositions  taken 
in  another  ease  will  not  be  excluded  where 
the  objecting  party  Avas  the  real  party  in 
interest  in  that  case,  the  subject-matter  was 
the  same,  and  he  then  had  opportunity  to 
cross-examine.  McCormick  v.  Howard,  15 
Fed.  Cas.  No.  8,719.  Depositions  taken  in  a 
suit  with  the  factor  may  be  read  in  evidence 
in  a  suit  with  the  principal  for  the  same 
cause.    Ritchie  t.  Lyne,  1  Call  (Va.)  489. 

Where  the  parties  in  interest  are  the  same 
and  the  land  is  the  same,  a  deposition  taken 
in  a  former  suit  may  be  read  in  evidence, 
although  the  parties  to  the  suit  are  not  the 
same.    Cooper  y.  Smith,  8  Watts  (Pa.)  536. 

5.  A  labama. —  Long  v.  Davis,  18  Ala.  801; 
Holman  v.  Norfolk  Bank,  12  Ala.  369. 

Indiana. —  Maxwell  r.  Brooks,  54  Ind.  98. 

Iowa. —  Searle  r.  Richardson,  67  Iowa  170, 
25  N.  W.  113;  Atkins  v.  Anderson,  03  Iowa 
730,  19  N.  W.  323. 

Kentucky. —  Kerr  v.  Gibson,  8  Bush  129; 
Com.  c  Merrigan,  8  Busli  131;  Taylor  r.  Illi- 
nois Bank,  7  T.  B.  Mon.  570;  Oliver  v.  Louis- 
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same ;  ^  (3)  that  had  the  testimony  been  different,  it  would  have  been  prejudicial 
to  the  party  introducing  it;''  (4)  that  the  judgment  and  verdict  rendered  in 
one  case  would  be  evidence  in  the  other ;  ^  and  (5)  the  legal  existence  of  the  first 


ville,  etc.,  E.  Co.,  32  S.  W.  759,  17  Ky.  L. 
Rep.  840. 

Maryland. —  Jones  v.  Jones,  45  Md.  144. 

Massachusetts. —  Yale  v.  Comstock,  112 
Mass.  267  [citing  Warren  i:  Nicholas,  6 
Mete.  (Mass.)  261]. 

Mississippi. —  Hai'rington  v.  Harrington,  2 
How.  701;  Merrill  v.  Bell,  6  Sm.  &  M.  730. 

Missouri. —  Allen  r.  Chouteau,  102  Mo.  309, 
14  S.  W.  869. 

New  Jersey. —  Evans  v.  Evans,  28  N.  J.  Eq. 
180. 

Neitp  York. —  Jackson  v.  Crissey,  3  Wend. 
251 ;  Jackson  v.  Lawson,  15  Johns.  539. 

North  Carolina. —  Stewart  v.  Register,  108 
N.  C.  588,  13  S.  E.  234. 

Ohio. —  Zimmerman  r.  Grotenkemper,  6 
Ohio  Dec.  (Reprint)  832,  8  Am.  L.  Rec.  364. 

Pennsylvania. —  Evans  v.  Reed,  78  Pa.  St. 
415;  Haupt  V.  Henninger,  37  Pa.  St.  138; 
Hobart  v.  McCoy,  3  Pa.  St.  419;  Kohler  v. 
Henry,  4  Phila.  61. 

United  States. —  The  John  H.  Starin,  13 
Fed.  Cas.  No.  7,351  [distinguishing  Grun- 
ninger  v.  Philpot,  16  Fed.  Cas.  No.  5,853,  5 
Biss.  104]. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  290. 

Meaning  of  term  "parties." — Briggs  v. 
Briggs,  80  Cal.  253,  22  Pac.  334. 

Interest  —  When  acquired. —  Bryan  v.  Mal- 
loy,  90  N.  C.  508;  Good  v.  Good,  7  Watts 
(Pa.)  195. 

New  parties  before  court. —  Philadelphia, 
etc.,  R.  Co.  V.  Howard,  13  How.  (U.  S.)  307, 
14  L.  ed.  157. 

Only  one  party  interested. —  "Walker  v. 
Walker,  16  Serg.  &  R.  (Pa.)  379. 

Personal  representatives. —  Benzein  v.  Robe- 
nett,  16  N.  C.  444. 

6.  Ala'hama. —  Long  v.  Davis,  18  Ala.  801; 
Holman  v.  Norfolk  Bank,  12  Ala.  369. 

California. —  Briggs  v.  Briggs,  80  Cal.  253, 
22  Pac.  334. 

Delaicare. — Dawson  v.  Smith,  3  Houst.  335. 

Illinois.— 'Pra.tt  v.  Kendig,  128  111.  293,  21 
N.  E.  495;  Wade  v.  King,  19  111.  301. 

lotva. —  Atkins  v.  Anderson,  63  Iowa  739, 
19  N.  W.  323. 

Kentucky. —  Taylor  v.  Illinois  Bank,  7 
T.  B.  Mon.  576. 

Louisiana. —  Cannon  v.  White,  16  La.  Ann. 
85. 

Maryland. —  Jones  t.  Jones,  45  Md.  144. 
Mississippi. —  Harrington  v.  Harrington,  2 
How.  701. 

3Iissouri. —  Parsons  v.  Parsons,  45  Mo.  265. 
Nevada. —  Scott  v.  Bullion  Min.  Co.,  2  Nev. 
81. 

Neiv  Jersey. —  Camden,  etc.,  Transp.  Co.  v. 
Stewart,  21  N.  J.  Eq.  484. 

North  Carolina. —  Stewart  v.  Register,  108 
N.  C.  588,  13  S.  E.  234. 

Pennsylvania. —  Evans  v.  Reed,  78  Pa.  St. 
415;  Haupt  r.  Henninger,  37  Pa.  St.  138; 
Hobart  r.  McCoy,  3  Pa.  St.  419;  Cooper  v. 
Smith,  8  Watts  536;  Kohler  v.  Henry,  4 
Phila.  61. 


Texas. —  People's  Nat.  Bank  v.  Mulkey, 
(Sup.  1901)  60  S.  W.  753. 

United  States. —  Philadelphia,  etc.,  R.  Co. 
V.  Howard,  13  How.  307,  14  L.  ed.  157;  The 
John  H.  Starin,  13  Fed.  Cas.  No.  7,351;  Mc- 
Cormick  r.  Howard,  15  Fed.  Cas.  No.  8,719. 

See  16  Cent.  Dig.  tit.  "  Depositions," 
§  291. 

Action  discontinued. —  Woolenslagle  v.  Ru- 
nals,  76  Mich.  545,  43  N.  W.  454. 

Issues  in  two  actions. —  Smith  v.  Lane,  12 
Serg.  &  R.  (Pa.)  80. 

Order  in  equity. —  Where  the  chief  matter 
in  controversy  in  two  suits  between  the  same 
parties  is  the  same,  and  if  that  was  settled 
there  would  be  no  substantial  difference  be- 
tween them,  and  no  possible  injury  can  result 
an  order  will  be  made  that  the  testimony 
taken  in  either  suit  may  be  used  in  the  other. 
Evans  v.  Evans,  28  N.  J.  Eq.  180. 

Original  cause  of  action. —  Wliere  plaintiff, 
after  being  examined  as  a  witness  in  his  own 
behalf  before  trial  in  an  action  for  personal 
injury,  died  and  his  executor  brought  suit, 
under  the  statute,  it  was  held  that,  as  this 
was  a  new  action,  not  a  revival  of  the  old 
one,  the  prior  deposition  could  not  be  used. 
Murphy  v.  New  York  Cent.,  etc.,  R.  Co.,  31 
Hun  (N.  Y.)  358. 

Probate  proceedings. —  In  proceedings  to 
probate  a  will  a  deposition  taken  in  the  con- 
test of  another  will  executed  by  the  same 
person,  which  was  rejected,  is  not  admissible, 
although  the  parties  are  the  same.  Sewall 
r.  Robbins,  139  Mass.  164,  29  N.  E.  650. 

Production  of  record. —  To  admit  deposi- 
tions taken  in  another  suit  for  any  other 
purpose  than  to  contradict  the  present  state- 
ments of  the  deponent  or  where  he  is  a 
party,  the  record  of  the  former  suit  should 
be  produced  so  as  to  show  what  points  were 
in  controversy,  and  then  the  deposition  is  to 
be  admitted  only  where  and  so  far  as  it  re- 
lates to  a  material  matter  to  the  former  issue, 
and  as  to  which  the  party  against  whom  it  is 
offered  had  opportunity  to  cross-examine. 
Heth  V.  Young,  11  B.  Mon.  (Ky.)  278. 

Tenant  in  possession. —  A  deposition  taken 
by  defendant  in  a  real  action  may,  the  wit- 
ness being  dead,  be  used  in  an  action  for  the 
same  land  thereafter  brought  by  the  same 
plaintiffs  against  the  same  defendant  and 
his  tenant,  nonsuit  having  been  taken  in  the 
first  action  on  defendant's  interposing  a  plea 
that  he  was  not  in  actual  possession  at  the 
time  suit  was  brought,  but  that  his  tenant 
actually  occupied  the  land.  Wisdom  v. 
Reeves,  110  Ala.  418,  18  So.  13. 

7.  Harrington  v.  Harrington,  2  How.  (Miss.) 
701. 

Deposition  not  read  in  evidence. — Weston 
Stammers,  1  Dall.  (Pa.)  2,  1  L.  ed.  11. 

8.  Harrington  v.  Harrington,  2  How.  (Miss.) 
701. 

Board  not  a  court. —  A  deposition  taken  on 
a  caveat  before  the  board  of  property  will 
not  be  allowed  in  evidence  in  ejectment,  al- 
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suit."  Tlie  general  rules  above  laid  down  have  been  hold  applicable,  notwithstand 
ing  tiie  fact  that  one  suit  is  at  law  and  the  other  in  efj^uity.'"  Because  a  deposition 
has  been  taken  regularly  in  a  former  cause  between  the  same  parties  it  does  not 
necessarily  follow  that  such  fact  of  itself  is  a  sufficient  reason  for  admitting  such 
deposition  in  evidence  in  a  subsequent  cause  between  the  same  parties ; "  there 
should  be  some  showing  of  the  death,  aljsencc,  or  disability  of  the  witness  whose 
deposition  is  desired  ;  and  in  some  jurisdictions  his  deatli  is  considered  a  prerequi- 
site.^^ The  admission  of  depositions  taken  in  a  former  suit  between  the  same  par- 
ties is  a  matter  somewhat  within  the  discretion  of  the  court,'*  and  one  whicli  will 


though  the  witness  was  cross-examined  by 
the  adverse  party  and  is  since  dead.  Such 
boards  are  not  considered  courts  within  the 
application  of  the  rule  of  recovering  testi- 
mony in  eases  between  the  same  parties,  etc. 
Kirkpatriek  v.  Vanhorn,  32  Pa.  St.  131 ; 
Packer  r.  Gonsalus,  1  Serg.  &  R.  (Pa.)  526; 
Sherman  r.  Dill,  4  Yeates  (Pa.)  295,  2  Am. 
Dec.  408 ;  De  Haas  v.  Galbreath,  2  Yeates 
(Pa.)  315;  Montgomery  v.  Snodgrass,  2 
Yeates  (Pa.)  230. 

9.  Jones  r.  Jones,  45  Md.  144;  Harrington 
V.  Harrington,  2  How.  (Miss.)  701. 

Action  discontinued. —  Solms  v.  McCuUoch, 
5  Pa.  St.  473. 

Court  without  jurisdiction. — Cunningham  t;. 
Hall,  86  Mass.  268. 

Dismissal  for  want  of  jurisdiction. —  Com- 
missioners in  Equity  v.  McWhorter,  2  Mc- 
Mull.  (S.  C.)  254. 

Nonsuit  in  former  action. —  Acme  Mfg.  Co. 
V.  Eeed,  197  Pa.  St.  359,  47  Atl.  205,  80  Am. 
St.  Rep.  832. 

No  pleadings  filed. —  Bryan  v.  Malloy,  90 
N.  C.  508. 

10.  Illinois. —  Miller  v.  Chrisman,  25  111. 
269. 

Kentucky. —  Grigsby  v.  Daniel,  5  B.  Mon. 
435. 

Massachusetts. — -Yale  v.  Comstock,  112 
Mass.  267. 

Neio  Hampshire. — Gove  v.  Lyford,  44  N.  H. 
525. 

New  Jersey. — -Wanner  v.  Sisson,  29  N.  J. 
Eq.  141. 

Pennsylvania. —  Eckman  v.  Eekman,  68  Pa. 
St.  460;  Winch  r.  James,  68  Pa.  St.  297; 
Fulton  V.  Sellers,  4  Brewst.  42. 

See  16  Cent.  Dig.  tit.  "  Depositions," 
§  292. 

Original  suit  dismissed. —  Depositions  taken 
in  a  chancoi'y  case  which  was  dismissed  for 
want  of  jujisdiftion  cannot  be  used  in  a 
subscfiucnt  suit  at  law  between  the  same  par- 
tics  ovci'  the  same  subject-matter,  although 
the  witness  lias  since  died.  Equity  Com'rs 
r.  McVVliorter,  2  McMull.  (S.  C.)  254. 

Special  order  of  court. —  Tt  is  within  the 
power  of  tii(^  court  by  special  order  to  allow 
(l<'))ositionM,  taken  in  another  suit  between  the 
same  parties,  to  be  read  at  the  hearing  of  a 
cause  in  equity.  I^evision  v.  French,  45  N.  II. 
21;  Evans  r.  Evans,  23  N.  J.  Eq.  180;  Nevil 
r.  Johnson,  2  Vern.  Ch.  447,  23  Kn<'.  Reiirint 
886. 

11.  'i'riiiiiiier  r.  L:in'isoii,  8  N.  J.  L.  56; 
Camden,  elc,  I!.,  clc.,  Co.  r.  Stewiirt,  21 
N.  J.  Et|.  484;  Sadler  v.  Anderson,  17  Tex. 
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245.  And  see  Broach  r.  Kelly,  71  Ga.  698; 
O'Harra  c.  Hunt,  19  Ohio  460. 

Proof  required. —  A  deposition  of  a  deceased 
or  foreign  witness  appended  to  an  injunction 
bill  is  not  competent,  in  the  absence  of  proof 
that  the  suit  in  which  such  deposition  was 
taken  was  between  the  same  parties  and  re- 
lated to  the  same  subject-matter.  Camden, 
etc.,  R.,  etc.,  Co.  v.  Stewart,  21  N.  J.  Eq.  484. 

12.  Alabama. —  Long  v.  Davis,  18  Ala.  801; 
Duval  V.  McLoskey,  1  Ala.  708. 

Georgia. —  Bowie  v.  Findly,  55  Ga.  604. 
Kentucky. —  Roots  v.  Merriwether,  8  Bush 
397. 

Maine. —  Chase  v.  Springvale  Mills  Co.,  75 
Me.  156. 

Maryland. —  Steuart  v.  Mason,  3  Harr.  &  J. 
507;  Hopkins  r.  Stump,  2  Harr.  &  J.  301. 

Neio  J ersey. —  Wanner  v.  Sisson,  29  N.  J. 
Eq.  141. 

Pennsylvania. —  Carpenter  i".  Groff,  5  Serg. 
&  R.  162. 

Texas. —  Sadler  v.  Anderson,  17  Tex.  245. 
Virginia. —  Pleasants  v.  Clements,  2  Leigh 
474. 

United  States. —  Brewer  i\  Caldwell,  4  Fed. 
Cas.  No.  1,848,  13  Blatchf.  361. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  293. 

Greenleaf  says  that  such  proof  is  received 
"  if  the  witness,  though  not  dead,  is  out  of  the 
jurisdiction,  or  cannot  be  found  after  diligent 
search,  or  is  insane,  or  sick,  and  unable  to 
testify,  or  has  been  summoned,  but  appears 
to  have  been  kept  away  by  the  adverse  part}'." 
1  Greenleaf  Ev.  §  163  [cited  in  Long  r.  Davis, 
18  Ala.  801]. 

Loss  of  memory. —  The  deposition  of  a  wit- 
ness, once  regularly  taken  in  a  pending  cause, 
may  afterward  be  read  in  evidence  in  another 
cause  between  the  same  parties  in  regard  tO' 
the  same  subject-matter,  when  in  the  inteiwal 
the  witness  lias  lost  his  memory  by  reason  of 
ill-health  and  old  age.  Rothrock  v.  Gallaher, 
91  Pa.  St.  108. 

Use  in  criminal  case. —  A  deposition  given 
in  a  civil  cause  by  the  state  against  defendant 
and  his  bondsmen  is  not  rendered  admissible 
on  defendant's  prosecution  for  false  pretenses 
growing  out  of  the  same  matters  by  the  fact 
that  the  deponent  was  summoned  as  a  witness 
and  is  dead.  Woodruff  v.  State,  61  Ark.  157, 
32  S.  W.  102. 

13.  Weeks  r.  Lowcrre,  8  Barb.  (N.  Y.) 
530;  Shepherd  r.  Willis,  19  Ohio  142.  See 
also  Long  v.  Davis,  18  Ala.  801. 

14.  Kercheval  r.  Ambler,  4  Dana  (Ky.) 
166;  Grunninger  V.  Philpot,  11  Fed.  Cas.  No. 
5,85.3,  5  Biss.  104. 
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not  be  reviewed  unless  there  lias  been  a  palpable  abuse  of  the  discretion  as 
exercised.'^ 

2.  Necessity  of  Order  or  Notice.  As  a  general  rule  where  a  case  has  been 
dismissed  before  any  trial  has  been  had  the  entire  case  is  out  of  court,  including 
the  interrogatories  taken  in  that  case  which  have  not  been  read  in  evidence, 
unless  there  is  some  order  of  tlie  court  or  agreement  of  the  parties  that  the  same 
may  be  used  and  read  in  another  case."^  In  order  to  take  a  case  out  of  such 
general  rule,  and  to  allow  the  interrogatories  taken  in  the  dismissed  case  to  be: 
read  in  another  case  upon  substantially  the  sam.^  issue  and  between  substantially 
the  same  parties,  some  good  reason  should  be  at  least  shown,  either  that  the  wit- 
ness is  dead,  disqualified,  or  not  accessible.' Under  such  circumstances  the 
depositions  should  be  either  filed  with  the  papers  in  the  new  cause or  reason- 
able notice  should  be  given  by  the  party  seeking  to  introduce  it  to  the  adverse 
party  of  his  intention  to  do  so  and  of  the  grounds  therefor ;  but  it  has  been 
held  that  where  the  notice  sufficiently  informed  the  party,  the  coaunission  issued 
for,  and  the  deposition  was  entitled  of,  both  actions,  it  might  be  used  in  botli.^" 
Ordinarily  in  the  absence  of  agreement,  depositions  cannot  be  noticed  for  two 


15.  Kercheval  f.  Ambler,  4  Dana  (Ky.) 
1G6. 

Whether  the  issue  in  the  two  cases  is  the 
same  or  not  is  in  the  first  instance  a  question 
for  the  presiding  judge  to  decide,  and  a  rul- 
ing or  finding  by  him  on  that  point  can  be 
reversed  by  the  law  court  only  when  the  case 
discloses  an  error  therein;  just  as  the  ques- 
tion "  whether  the  witness  who  is  called  as 
an  expert  has  the  requisite  qualifications  and 
knowledge  to  enable  him  to  testify,  is  a  pre- 
liminary question  for  the  court.  The  de- 
cision of  this  question  is  conclusive,  unless 
it  appears  upon  the  evidence  to  have  been 
erroneous,  or  to  have  been  founded  upon  some 
error  in  law."  Chase  v.  Springvale  Mills 
Co.,  75  Me.  156,  160  [citing  Perkins  v.  Stick- 
nev,  132  Mass.  217]. 

16.  Bowie  V.  Findly,  55  Ga.  604 ;  Phipps  V. 
Caldwell,  1  Heisk.  (Tenn.)  349. 

Agreement  in  record. —  The  surveys  and 
depositions  used  in  one  cause  may  be  ad- 
mitted as  evidence  in  another  cause  between 
the  same  parties ;  an  agreement  to  that  effect 
being  shown  in  the  record  of  the  first  cause. 
Mcllhennv  r.  Biggerstaff,  3  Litt.  (Ky.) 
155. 

17.  Bowie  V.  Findly,  55  Ga.  604. 

18.  Searle  v.  Richardson,  67  Iowa  170,  25 
N.  W.  113  [distinguishing  Shaul  v.  Brown, 
2S  Iowa  37,  4  Am.  Rep.  151]. 

The  Indiana  statute  authorizes  the  use  in 
evidence  of  depositions  taken  in  a  former  suit 
where  it  appears :  First,  that  they  have  been 
duly  filed  in  the  court  where  the  previous  suit 
was  pending ;  second,  that  they  have  remained 
on  file  from  the  dismissal  of  the  previous  suit 
until  the  time  at  which  it  is  proposed  to  use 
them.  The  courts  cannot  annul  this  enact- 
ment by  annexing  conditions  precedent  to  the 
use  of  such  evidence,  which  the  legislature 
has  not  required.  Maggart  v.  Freeman,  27 
Ind.  531.  See  also  Whitcomb  v.  Stewart, 
Smith  (Ind.)  135. 

19.  Bowie  r.  Findly,  55  Ga.  604. 

No  surprise  to  opposite  party. —  Wnere  a 


deposition  of  one  deceased,  taken  in  a  suit 
for  the  possession  of  land  between  A  and  B, 
was  offered  in  evidence  in  an  action  of  eject- 
ment for  the  same  land  between  B  and  C, 
who  derived  his  title  from  A,  it  was  held  that 
it  was  admissible  without  having  been  filed, 
or  notice  given  of  its  intended  use,  if  there 
was  no  surprise  to  the  opposite  party.  Adams 
V.  Raigner,  69  Mo.  363,  3G4.  In  this  case  the 
court  said :  "  It  is  true  that  in  Samuel  v. 
Withers,  16  Mo.  532,  it  was  said  that  the 
deposition  should  be  filed  in  the  case  where 
it  was  proposed  to  use  it,  or  notice  should  be 
given  of  its  intended  use,  but  in  Cabanne  v. 
Walker,  31  Mo.  274,  this  rule  was  not  con- 
sidered indispensable,  and  was  thought  to  be 
merely  intended  to  guard  against  surprise." 

Proceedings  to  render  deposition  compe- 
tent.— In  Stewart  v.  Register,  108  N.  C.  588, 
591,  13  S.  E.  234,  it  was  objected  on  the  part 
of  defendants  to  a  deposition  read  in  evidence 
in  a  subsequent  suit  that  it  "  had  not  been 
regularly  taken  in  this  action,  and  no  pro- 
ceeding in  law  or  equity  had  been  taken  to 
make  "  the  same  competent.  In  passing  upon 
this  question,  the  court  said:  '"' Nor  was  it 
necessary  that  any  proceeding  should  be  taken 
in  a  Court  of  law  or  equity  to  render  it  com- 
petent as  evidence  in  this  action.  It  was 
sufficient  to  take  it  from  the  files  to  which  it 
properly  belonged  and  introduce  it  on  the 
trial,  properly  identifying  it  with  the  former 
action.  It  could  not  be  changed,  modified  or 
amended;  it,  as  it  appeared  on  file,  was  suffi- 
cient or  insufficient,  competent  or  incom- 
petent. Why,  therefore,  should  any  proceed- 
ing be  taken  in  Court  to  render  it  competent  ? 
Any  proper  objection  might  have  been  made 
to  it  at  the  time  it  was  put  in  evidence.  It 
might  have  been  objected  that  it  was  not 
taken  in  another  action  between  the  parties, 
or  that  it  was  taken  in  respect  to  a  different 
matter  or  cause  of  action ;  it  might  have  been 
objected  further  that  it  was  in  no  way  ma- 
terial to  the  foi'mer  action." 

20.  Scott  V.  Bullion  Min.  Co.,  2  Nev.  81. 
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separate  actiotiw,^^  althougli  the  parties  to  the  action  in  whicli  they  are  to  be  taken 
are  the  same.^^ 

XXII.  OBJECTIONS. 

A.  In  General.  In  order  to  be  available  all  defects,  irregularities,  or  illegal 
evidence  in  depositions  must  be  ol^jected  to  or  they  will  be  considered  waived.*'' 

B.  Who  May  Object —  l.  In  General.  Tiie  question  as  to  wlio  may  object 
to  tlie  taking  or  admission  in  evidence  of  a  deposition  depends  upon  the  nature 
of  the  objection  and  the  time  when  the  same  is  raised.^  Except  in  specified 
cases  either  party  has  a  right  to  ol>ject  where  the  admission  of  the  deposition 
would  result  in  prejudice  to  his  rights,^^  and  to  have  such  question  passed  upon 
by  the  court ;  but  a  party  will  not  be  allowed  to  object  to  defects  and  iri'eguJari- 
ties  which  pertain  to  parties  to  the  action  other  than  himself.^ 

2.  Party  Taking.  Where  both  parties  appear  and  cross-examine  at  the  taking 
of  a  deposition,  the  party  causing  the  same  to  be  taken  cannot  object  to  its  being 
used  by  the  opposite  party  on  the  ground  of  any  irregularity  or  on  the  ground 
of  the  incompetency  of  the  witness.^" 


21.  Phipps  V.  Caldwell,  1  Heisk.  (Tenn.) 
349. 

22.  Bemis  r.  Morrill,  38  Vt.  153. 

23.  Pelamourges  v.  Clark,  9  Iowa  1. 
Waiver  of  objections  see  infra,  XXIII. 

24.  An  intervener  will  not  be  heard  to  ob- 
ject  to    depositions   already   taken   on  the 
ground  that  he  had  no  opportunity  to  pro- 
pound   cross    interrogatories.  Eainbolt 
March,  52  Tex.  246. 

Answers  not  responsive. —  'Where  a  witness, 
exaipined  on  deposition,  instead  of  answering 
direct  interrogatories  as  they  are  put,  replies 
by  introducing  new  and  distinct  facts  not  in- 
quired about,  and  which  favor  the  party  on 
whose  behalf  the  questions  are  put,  the  op- 
posite party  and  not  merely  the  party  pro- 
pounding direct  questions  may  object  that 
the  answers  are  not  responsive.  Greenman  v. 
O'Connor,  25  Mich.  30. 

Competency  of  witness. —  "Where  both  par- 
ties in  a  suit  obtain  a  special  commission  to 
take  the  deposition  of  a  person,  and  only  one 
of  them  acts  under  the  commission  and  takes 
the  deposition,  the  other  is  not  precluded 
from  objecting  to  the  competency  of  the  depo- 
nent. Beverley  v.  Brooke,  2  Leigh  (Va.) 
425. 

Stipulation. —  In  French  v.  Canada,  etc.,  R. 
Co.,  42  Mich.  64,  3  N.  W.  257,  which  was  an 
action  to  enforce  a  joint  liability,  summons 
was  served  on  only  one  of  the  defendants,  who 
stipulated  for  taking  a  deposition.  The  other 
afterward  appeared  and  the  deposition  was 
excluded  on  the  trial,  on  his  objection  that 
it  was  taken  without  notice  to  him.  It  was 
held  that  defendant  who  stipulated  could  not 
bring  error  on  account  of  such  objection. 

The  cross-examining  party  to  a  deposition 
cannot  object  tliat  direct  questions  were  not 
answered  l)y  the  deponent.  Feagan  f.  Cure- 
ton,  19  Ga'.  404. 

25.  See  infra,  XXII,  D,  8,  9. 

26.  Kiimscy  r.  Erie  R.  Co..  8  Abb.  Pr.  N.  S. 
(N.  Y.)  174,  39  How.  1'r.  ( N.  Y.)  02. 

A  statement  in  the  bill  of  exceptions  that 
"  defciiilant  ilien  asked  to  read  the  deposition 
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of  E.  F.,  but  the  court  refused,  she  being  in 
Madison  County,  as  shown  at  the  bar  "  is  not 
an  exception  to  the  ruling  of  the  court.  Bron- 
8on  V.  Green,  2  Duv.  (Ky.)  234. 

Exceptions  not  taken  in  time. —  Exceptions 
to  depositions  for  want  of  a  formal  jurat  and 
for  the  reason  that  an  interrogatory  is  not 
according  to  law  cannot  be  considered,  when 
not  taken  in  the  time  and  manner  prescribed 
by  the  rules  of  court.  Mar.sh  v.  ISTordyke,  etc., 
Co.,  (Pa.  1888)  15  Atl.  875. 

Surprise. —  Nicholson  v.  Desobry,  14  La. 
Ann.  81;  Walker  v.  Devlin,  2  Ohio  St.  593. 

27.  Kisskadden  v.  Grant,  1  Kan.  328;  Ver- 
ret  V.  Bonvillain,  32  La.  Ann.  29;  Nicholson 
V.  Desobrv,  14  La.  Ann.  81 ;  Williams  v.  El- 
dridge,  THill  (N.  Y.)  249. 

Argument  on  appeal. —  An  objection  to  the 
admission  of  a  part  of  a  deposition  that  the 
form  of  an  interrogatory  does  not  give  notice 
of  the  substance  of  the  answer  thereto  so  as 
to  permit  cross-examination  thereon  cannot 
be  taken  on  argument  in  an  appellate  court, 
when  the  entire  deposition  is  not  before  the 
court.  Kershaw  v.  Wright,  115  Mass.  361. 
Where  the  record  shows  a  failure  on  the  part 
of  the  trial  court  to  pass  on  the  exceptions  to 
depositions,  this  is  evidence  to  the  appellate 
court  that  the  exceptions  were  not  urged. 
Patrick  v.  Dav,  1  S.  W.  477,  8  Ky.  L.  Rep. 
349. 

28.  Glenn  v.  Glenn,  17  Iowa  498;  Linskie 
r.  Kerr,  (Tex.  Civ.  App.  1896)  34  S.  W.  765. 

In  a  suit  against  a  husband  and  wife  to  set 
aside  as  fraudulent  a  deed  made  by  the  hus- 
band to  the  wife,  the  wife  cannot  object  to 
depositions  taken  on  notice  to  her  on  tlie 
ground  that  notice  was  not  also  given  to  her 
husband.  Silverman  v.  Greaser,  27  W.  Va. 
550. 

29.  Andrews  r.  Graves,  1  Fed.  Cas.  No. 
370,  1  Dill.  108. 

30.  Gilkoy  r.  Peeler,  22  Tex.  663. 

Where  a  party  uses  a  deposition  taken  by 
his  opponent  he  makes  it  his  own,  and  his 
adversary  has  the  right  to  object  to  inter- 
rogatories even  when  propounded  by  himself. 
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C.  Time  to  Object  —  l.  In  General.  While  the  time  to  object  to  the  adinissi- 
bilitj  of  a  deposition  in  evidence  may  depend  upon  the  nature  of  the  objection 
urged  and  the  opportunity  for  previous  objection,^^  it  is  usually  a  matter  regu- 
lated by  the  statute  or  rules  of  court ;  but  it  may  be  stated  as  a  general  rule 
that  objection  should  always  be  taken  at  the  earliest  opportunity  or  it  will  be 
considered  waived.^^  The  most  universally  observed  rule  on  this  subject  is  that 
defects  in  a  deposition  must  be  objected  to  before  the  cause  comes  on  for  trial/^ 


or  as  if  the  deposition  had  been  taken  on  the 
part  of  the  party  offering  it.  Hatch  v. 
Brown,  63  Me.  410;  In  re  Smith,  34  Minn. 
436,  26  N.  W.  234. 

31.  See  infra,  XXII,  C,  3. 

32.  California. —  Myers  v.  Casey,  14  Cal. 
542. 

Georgia. —  Treadaway  v.  Richards,  92  Ga. 
264,  18  S.  E.  25. 

Iowa. —  Turner  v.  Hardin,  80  Iowa  691,  45 
N.  W.  758 ;  Johnson  v.  Chicago,  etc.,  R.  Co., 
51  Iowa  25,  50  N.  W.  543. 

Kentucky. —  Moore  v.  Smith,  88  Ky.  151, 
10  S.  W.  380,  10  Ky.  L.  Rep.  729;  Cooksey  v. 
Cassidy,  79  Ky.  392;  Dills  v.  May,  3  Ky.  L. 
Rep.  765. 

Louisiana. — Porter  v.  Hornsby,  32  La.  Ann. 
337 ;  Groves  v.  Steel,  2  La.  Ann.  480,  46  Am. 
Dee.  551. 

Missouri. —  Bowman  v.  Branson,  111  Mo. 
343,  19  S.  W.  634;  Leslie  v.  Rich  Hill  Coal 
Min.  Co.,  110  Mo.  31,  19  S.  VV.  308;  Cator  v. 
Collins,  2  Mo.  App.  225. 

Pennsylvania.—  Perkins  v.  Johnson,  19  Pa. 
St.  510;  Cunningham  v.  Jordan,  1  Pa.  St. 
442. 

Texas. —  McMahon  v.  Veasey,  (Civ.  App. 
1900)  60  S.  W.  333. 

United  States. —  Nelson  v.  Woodruff,  1 
Black  156,  17  L.  ed.  97. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  302. 

In  admiralty  an  objection  to  a  deposition 
on  the  ground  of  the  incompetency  of  a  wit- 
ness must  be  made  at  the  hearing,  and  comes 
too  late  if  it  is  deferred  until  argument. 
Nelson  v.  Woodruff,  1  Black  (U.  S.)  156,  17 
L.  ed.  97. 

33.  Jordan  v.  Jordan,  17  Ala.  466 ;  Jones 
V.  Love,  9  Cal.  68 ;  Newton  v.  Porter,  69  N.  Y. 
133,  25  Am.  Rep.  152;  Vilmar  v.  Sehall,  35 
N.  Y.  Super.  Ct.  67. 

Competency  of  witnesses  see  supra,  XXII, 
B,  3,  e. 

Objection  to  interrogatories  see  infra,  XXII, 
B,  3,  b. 

34.  Waiver  of  objections  see  infra,  XXIII. 

35.  Alabama. — Alabama  Great  Southern  R. 
Co.  r.  Bailey,  112  Ala.  167,  20  So.  313;  Na- 
tional Fertilizer  Co.  v.  Holland,  107  Ala.  412, 
18  So.  170,  54  Am.  St.  Rep.  101;  Moody  v. 
Alabama  Great  Southern  R.  Co.,  (1892)  10 
So.  905,  99  Ala.  553,  13  So.  233;  Morgan  v. 
Wing,  58  Ala.  301. 

Colorado. —  Cowan  v.  Cowan,  16  Colo.  335, 
26  Pae.  934. 

District  of  Columbia. —  Claxton  v.  Adams, 
1  MacArthur  496. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Gamble, 
77  Ga.  584,  3  S.  E.  287 ;  Gholston  v.  Gholston, 
31  Ga.  625;  Feagin  v.  Beasley,  23  Ga.  17. 
[64] 


Illinois. —  Illinois  Cent.  R.  Co.  v.  Foulks, 
191  111.  57,  60  N.  E.  890;  Stowell  v.  Moore, 

89  111.  563 ;  Merchants'  Despatch  Transp.  Co. 
V.  Leysor,  89  111.  43 ;  Kassing  v.  Mortimer, 
80  111.  602;  Toledo,  etc.,  R.  Co.  v.  Baddeley, 
64  111.  19,  5  Am.  Rep.  71 ;  Winslow  v.  Newlan, 
45  111.  145;  Corgan  v.  Anderson,  30  111.  95; 
Tliomas  v.  Dunaway,  30  111.  373;  Kimball  v. 
Cook,  6  111.  423;  Pittsburgh,  etc.,  R.  Co.  v. 
Story,  104  111.  App.  132;  B.  S.  Green  Co.  v. 
Smith,  52  111.  App.  158;  Sheldon  v.  Burry, 
39  111.  App.  154;  Kent  v.  'Mason,  1  111.  App. 
466. 

Indiana. — ^National  Bank,  etc.,  Co.  v.  Dunn. 
106  Ind.  110,  6  N.  E.  131;  Newman  v.  Man- 
ning, 89  Ind.  422 ;  McGinnis  v.  Gabe,  78  Ind. 
457 ;  Robinius  V.  Lister,  30  Ind.  142,  95  Am. 
Dec.  674 ;  StuU  v.  Howard,  26  Ind.  456 ;  Gray- 
don  V.  Gaddis,  20  Ind.  515;  Barber  v.  Lyon, 
8  Blackf.  215;  Fruchey  v.  Eagleson,  15  Ind. 
App.  88,  43  N.  E.  146. 

Iowa. —  Cathcart  v.  Rogers,  115  Iowa  30, 
87  N.  W.  738;  Tuthill  Spring  Co.  v.  Smith, 

90  Iowa  331,  57  N.  W.  853;  Bays  v.  Herring, 
51  Iowa  286,  1  N.  W.  558;  Alverson  v.  Bell, 
13  Iowa  308;  Frazier  v.  Smith,  10  Iowa  591. 

Kansas. —  Rockford  Ins.  Co.  v.  Farmers' 
State  Bank,  50  Kan.  427,  31  Pac.  1063 ;  Kan- 
sas Pac.  R.  Co.  V.  Pointer,  9  Kan.  620. 

Kentucky. —  Estham  v.  Curd,  15  B.  Mon. 
102;  Beatty  v.  Thompson,  66  S.  W.  384,  23 
Ky.  L.  Rep.  1850;  Dean  v.  Phillips,  61  S.  W. 
10,  22  Ky.  L.  Rep.  1621. 

Mai7ie. —  Leavitt  v.  Baker,  82  Me.  26,  19 
Atl.  86;  Lord  v.  Moore,  37  Me.  208. 

Maryland. —  Barnum  v.  Barnum,  42  Md. 
251. 

Massachusetts. —  Gould  v.  Hawkes,  1  Allen 
170. 

Missouri. —  Delventhal  v.  Jones,  53  Mo. 
460;  Brooks  v.  Boswell,  34  Mo.  474;  Greene 
V.  Chickering,  10  Mo.  109. 

Neiv  York. —  Denny  v.  Horton,  3  N.  Y.  Civ. 
Proc.  255. 

~Rorth  Carolina. — -Brittain  v.  Hitchcock, 
127  N.  C.  400,  37  S.  E.  474;  Davenport  v. 
McKee,  98  N.  C.  500,  4  S.  E.  545;  Carroll  v. 
Hodges,  98  N.  C.  418,  4  S.  E.  199;  Wasson  v. 
Linster,  83  N.  C.  575. 

0/i!o.— Crosby  r.  Hill,  39  Ohio  St.  100 
[affirmifig  8  Ohio  Dec.  (Reprint)  663,  9  Cine. 
L.  Bui.  156]  ;  Cowan  v.  Ladd,  2  Ohio  St. 
322. 

Pennsylvania. —  Couch  v.  Sutton,  1  Grant 
114;  Withers  v.  Gillespy,  7  Serg.  &  R.  10. 

Tennessee. —  Campbell  v.  Baird,  95  Tenn. 
345,  32  S.  W.  194.  ' 

Texas.— B.ule  23,  47  Tex.  621;  Allen  v. 
Hoxey,  37  Tex.  320;  Pauska  v.  Daus,  31  Tex. 
67;  Texas,  etc.,  R.  Co.  v.  Burnes,  2  Tex. 
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unless  the  ground  of  objection  was  unknown  before  it  was  offered  in  evidence^ 
or  does  not  appear  on  tiie  face  of  tlie  deposition  itself.'"  TJie  swearing;  of  the 
■jury  lias  been  held  tlie  legal  couiinencernent  of  the  trial  within  tlie  meaning  of 
the  rule  requiring  objections  to  be  interposed  before  the  commencement  of  the 
trial  but  the  rule  in  this  regard  is  usually  a  matter  of  practice  which  is  regu- 
lated by  the  statute  or  rules  of  conrt.^'-' 

2.  On  Appeal  —  a.  In  General.  It  is  a  well-settled  rule  that  objections  to  the 
admission  of  depositions  in  evidence  cannot  be  raised  for  the  first  time  when  the 
case  is  taken  to  the  appellate  court,*  whether  the  faihire  to  make  such  objection 


Unrep.  Cas.  239;  Miller  v.  Schneider,  2  Tex. 
App.  Civ.  Cas.  §  369. 

Virginia. —  Foster  v.  Sutton,  4  Hen.  &  M. 
401. 

^Viscons^n. —  Wausau  Boom  Co.  v.  Plumer, 
49  Wis.  118,  5  N.  W.  53. 

United  States. —  Samuel  v.  Hostetter  Co., 
118  Fed.  257,  55  C.  C.  A.  Ill;  Smith  v.  The 
Serapis,  49  Fed.  393;  Holladdy's  Case,  27 
Fed.  830;  Brooks  v.  Jenkins,  4  Fed.  Cas.  No. 
1,953,  3  McLean  432;  Hitchcock  v.  Shoninger 
Melodeon  Co.,  12  Fed.  Cas.  No.  0,537;  U.  S. 
V.  One  Case  of  Hair  Pencils,  27  Fed.  Cas.  No. 
15,924,  1  Paine  400. 

England. —  Coles  v.  Morris,  36  L.  J.  Ch. 
833,  17  L.  T.  Rep.  N.  S.  155,  15  Wklv-  Rep. 
1157;  Richards  v.  Hough,  51  L.  J.  Q.  B.  361, 
30  Wkly.  Rep.  676. 

See  16  Cent.  Dig.  tit.  "  Depositions," 
§  309. 

Accidental  omission. —  McArthur  v.  Carrie, 
32  Ala.  75,  70  Am.  Dee.  529. 

Depositions  not  filed. —  Where  defendant 
was  not  made  a  party  to  proceedings  to  per- 
petuate testimony,  and  the  depositions  taken 
were  not  filed  in  court,  defendant  lost  no 
rights  by  its  failure  to  file  its  motion  to  sup- 
press the  depositions  before  the  cause  was 
reached  for  trial,  as  required  by  Iowa  Code 
(1873),  §  3751.  Accola  v.  Chicago,  etc.,  R. 
Co.,  7C  Iowa  18.5,  30  N.  W.  503. 

Illegal  testimony. —  'Wliere  a  deposition 
contains  a  question  and  answer  which  dis- 
closes illegal  testimony,  it  may  be  objected 
to  on  the  trial.  Wall  v.  Williams,  11  Ala. 
826. 

Not  a  party  to  the  suit. —  It  is  not  neces- 
sary for  a  party  before  the  trial  commences 
to  file  exceptions  to  the  reading  of  depositions 
taken  before  he  was  made  a  party  to  the 
suit.    Kerr  v.  Gibson,  8  Bush  (Ky.)  129. 

36.  Barber  v.  Lyon,  8  Blackf.  (Ind.)  215; 
U.  S.  V.  One  Case  of  Hair  Pencils,  27  Fed. 
Cas.  No.  15,924,  1  Paine  400. 

37.  Tuskaloosa  Cotton-Seed  Oil  Co.  v.  Perry, 
85  Ala.  158,  4  So.  635;  Robinius  v.  Lister,  30 
Ind.  142,  95  Am.  Dee.  674;  Stull  r.  Howard, 
26  Ind.  456;  Hazlett  v.  Gambold,  15  Ind.  303. 
See  also  Graydon  v.  Gaddis,  20  Ind.  515. 
Compare  Truman  v.  Scott,  72  Ind.  258. 

38.  (nenn  c.  Clorc,  42  Ind.  60. 

39.  dtilorado. —  Cowan  v.  Cowan,  16  Colo. 
335,  26  Pac.  934. 

(leorqia.. —  Central  R.,  etc.,  Co.  v.  Gamble, 
77       584,  3  K.  E.  287. 

Illinois. —  Corgan  v.  Anderson,  30  111.  95. 

North  Carolina. —  Carroll  r.  Hodges,  98 
N.  C.  418,  4  S.  E.  199. 
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Texa.<i. —  Texas,  etc.,  R.  Co.  v.  Buraes,  2 
Tex.  Unrejj.  Cas.  239. 

See  10  Cent.  Dig.  tit.  "  Depositions,"  §  309 
et  seq. 

Announcement  as  ready  for  trial. —  Na^ 
tional  Fertilizer  Co.  v.  Holland,  107  Ala.  412, 
18  So.  170,  54  Am.  St.  Rep.  101.  See  also 
Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex.  323, 
40  Am.  Rep.  808. 

Exceptions  filed  a  few  minutes  before  trial 
see  Herndon  v.  Bi-yant,  39  Miss.  335. 

Jury  in  the  box. —  In  Alabama  Great  South- 
ern R.  Co.  f.  Bailey,  112  Ala.  167,  20  So.  313, 
it  was  held  that  the  motion  came  after  the 
trial  was  commenced  and  was  too  late  after 
a  struck  jury  was  selected  and  was  in  the 
box,  but  before  the  case  was  put  to  the  jury 
by  plaintiff,  and  defendant  moved  to  suppress. 

40.  Alabama.— Bill  r.  Camp,  22  Ala.  249; 
Jordon  v.  Jordan,  17  Ala.  466;  Eldridge  v. 
Turner,  11  Ala.  1049. 

Arkansas. —  Allen  v.  Hightower,  21  Ark. 
316;  McCarron  v.  Cassidy,  18  Ark.  34;  Pel- 
ham  V.  Floyd,  9  Ark.  530. 

California.—  Hobbs  v.  Duff,  43  Cal.  485. 

Florida. —  Tuten  r.  Gazan,  18  Fla.  751. 

Illinois. —  Merchants'  Despatch  Transp.  Co. 
V.  Leysor,  89  111.  43 ;  Morgan  v.  Corlies.  81 
111.  72;  McCoy  v.  People,  71  111.  Ill:  Walker 
V.  Dement,  42  111.  272  ;  Lockwood  r.  Mills.  39 
111.  602 ;  Moshier  v.  Knox  College,  32  111.  155 ; 
Shedd  V.  Dalzell,  30  111.  App.  356. 

loica. —  ]Medland  r.  Walker,  90  Iowa  175, 
64  N.  W.  797 ;  Byington  v.  Moore,  02  Iowa 
470,  17  N.  W.  644. 

Kansas. —  Missouri  Pac.  R.  Co.  r.  Neiswan- 
ger,  41  Kan.  621,  21  Pac.  582,  13  Am.  St.  Rep. 
304. 

Kentucky. —  Crabb  v.  Larkin,  9  Bush  154; 
Chiles  r.  Boon,  3  B.  Mon.  82;  Alexander  r. 
Commonwealth  Bank,  7  J.  J.  JMarsh.  580; 
Jones  V.  Chappell,  5  T.  B.  Mon.  422;  Paul  i;. 
Rogers,  5  T.  B.  Mon.  164 ;  Roberts  v.  Jones, 
2  Litt.  88;  Brand  v.  Webbs,  2  A.  K.  Marsh. 
574;  Gibbs  v.  Cook,  4  Bibb  535;  Johnson  v. 
Rankin,  3  Bibb  86;  Respass  v.  Morton,  Hard. 
226;  Gallagher  v.  Loeb,  15  Kv.  L.  Rep.  572; 
Hampton  v.  Bailey,  5  S.  W.  383,  9  Kv.  L.  Rep. 
423. 

Afaryland. — Bullitt  v.  Musgrave,  3  Gill  31; 
Fitzhugh  r.  McPherson,  9  Gill  &  J.  51. 

Massaclmsetts. —  Cobb  v.  Rice,  130  Mass. 
231. 

Michigan. —  Boxheimer  v.  Gunn,  24  Mich. 
372. 

Mississippi. —  Coopwood  r.  Foster,  12  Sm. 
&  M.  718;  Neeley  v.  Planters'  Bank.  4  Sm. 
&  M.  113. 
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applies  to  the  taking  of  the  deposition  itself/^  the  competency  of  the  witnesses,''^ 
notice  of  tlie  time  and  place  of  taking/^  or  irregulai-ities  in  the  granting  of  the 
comtnission.'"  So  an  objection  to  a  deposition  on  the  ground  tliat  the  cause  for 
taking  the  same  was  not  shown  to  exist  at  the  time  of  the  hearing  will  not  be 
considered  when  presented  for  the  first  time  upon  an  appeal.'*^ 

b.  Changing  Objections.  As  has  been  before  stated  a  party  must  definitely 
specify  his  grounds  of  objection  before  appeal,'"'  and  liaving  once  done  so  he  will 


Missouri. —  Bell  v.  Jamison,  102  jMo.  71,  14 
S.  W.  714;  Diitro  v.  Walter,  31  Mo.  516. 

Nebraska. —  Converse  v.  Meyer,  14  Nebr. 
190,  15  N.  W.  340. 

Nevada. —  Lockhart  v.  Mackie,  2  jSTev.  294. 

New  Yorfc.— Sheldon  v.  Wood,  2  Bosw.  267 ; 
Clark  V.  Dibble,  16  Wend.  601. 

North  Carolina. —  Stewart  v.  Register,  108 
N.  C.  588,  13  S.  E.  234. 

Oregon.— State  v.  Bourne,  21  Greg.  218,  27 
Pae.  1048. 

Pennsylvania. —  Newlin  v.  Newlin,  8  Serg. 
&  E.  41. 

Tennessee. —  Birdsong  v.  Birdsong,  2  Head 
289 ;  Giinn  v.  Mason,  2  Sneed  637 ;  Pillow  v. 
Shannon,  3  Yerg.  508. 

Tea^as.— Wright  v.  Wren,  (Sup.  1891)  16 
S.  W.  996. 

Vermont. —  Van  Namee  r.  Groot,  40  Vt.  74. 

Virginia. —  Brown  r.  Brown,  (1896)  24 
S.  E.  238;  Burkholder  v.  Ludlam,  30  Gratt. 
255,  32  Am.  Rep.  668;  Baxter  v.  Moore,  5 
Leigh  219;  Dickenson  v.  Davis,  2  Leigh  401. 

Wisconsin. —  Cameron  v.  Cameron,  15  Wis. 
1,  82  Am.  Dec.  652;  Whiting  v.  Gould,  1  Wis. 
195. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  339. 
A  non-resident  defendant  against  whom  a 
warning  order,  which  is  substituted  for  pub- 
lication, is  regularly  taken,  is  constructively 
in  court,  and  depositions  taken  against  such 
a  one,  not  objected  to  in  the  court  below,  can- 
not be  objected  to  in  the  appellate  court  for 
the  tirst  time.  Taylor  d.  Gibbs,  3  B.  Men. 
(Ky.)  310. 

Testimony  before  master. —  An  exception 
that  the  master  refused  to  suppi'ess  certain 
depositions,  and  treated  the  testimony  as 
competent,  and  relied  on  it  in  making  his 
findings,  is  unavailing,  where  it  does  not  ap- 
pear by  the  record  that  any  objection  was 
made  before  the  master  to  that  testimony, 
that  any  motion  was  made  before  him  to  sup- 
press such  depositions,  or  that  any  motion 
was  made  before  the  court  to  suppress  them. 
Goodwin  v.  Fox,  129  U.  S.  601,  9  S.  Ct.  367, 
32  L.  ed.  805. 

41.  Arkansas. —  Pelham  v.  Floyd,  9  Ark. 
530. 

Kentucky. —  Roberts  v.  Jones,  2  Litt.  88; 
Brand  v.  Webbs,  2  A.  K.  Marsh.  574. 

New  York.— Clark  v.  Dibble,  10  Wend.  601. 

Pennsylvania. —  Newlin  r.  Newlin,  8  Serg. 
&  R.  41. 

Virginia. — Dickenson  r.  Davis,  2  Leigh  401. 
See  16  Cent.  Dig.  tit.  "  Depositions,"  §  339. 

42.  Arkansas. — Allen  r.  Hightower,  21  Ark. 
316;  McCarron  r.  Cassidy,  18  Ark.  34. 

/ZZinois.— Walker  t.  Dement,  42  111.  272; 
Moshier  v.  Knox  College,  32  111.  155. 


Kentucky. —  Alexander  v.  Commonwealth 
Bank,  7  J.  J.  Marsh.  580;  Respass  v.  Morton, 
Hard.  226. 

Tennessee. —  Birdsong  v.  Birdsong,  2  Head 
289;  Pillow  v.  Shannon,  3  Yerg.  508. 

Virginia. —  Baxter  v.  Moore,  5  Leigh  219. 

See  16  Cent.  Dig.  tit.    Depositions,"  §  314. 

Contra. —  See  Rose  v.  Brown,  1 1  W.  Va. 
122. 

43.  Dill  V.  Camp,  22  Ala.  249;  McCoy  v. 
People,  71  111.  Ill:  Wright  v.  Wren,  (Tex. 
Sup.  1891)  16  S.  W.  996;  Cameron  v.  Cam- 
eron, 15  Wis.  1,  82  Am.  Dec.  652. 

No  notice  of  record. —  Where  the  certificate 
of  a  commissioner  wlio  took  a  deposition  did 
not  state  that  it  was  taken  pursuant  to  notice 
and,  although  the  deposition  was  excepted  to- 
on tlie  ground  that  there  was  no  commission 
and  that  the  certificate  did  not  state  the 
parties  to  the  suit  in  which  it  was  taken,  no 
objection  was  taken  to  it  in  the  court  below 
for  want  of  notice,  it  was  held  that,  although 
there  was  no  notice  or  evidence  of  notice  on 
record,  the  objection  for  want  of  notice  could 
not  be  taken  in  the  appellate  court.  Steptoe- 
V.  Read.  19  Gratt.  (Va.)  1. 

44.  Roberts  r.  Jones,  2  Litt.  (Ky.)  88;, 
Brand  r.  Webb,  2  A.  K.  Marsh.  (Ky.)  574; 
Coopwood  V.  Foster,  12  Sm.  &  M.  (Miss.) 
718:  Dickenson  r.  Davis,  2  Leigh  (Va.)  40L 

Objection  to  certificate. —  An  objection  to  a 
deposition  for  want  of  a  proper  certificate  by 
the  magistrate  cannot  be  raised  in  the  appel- 
late court  for  the  first  time.  Morgan  v.  Cor- 
lies,  81  111.  72;  Comeron  v.  Cameron,  15  Wis. 
1,  82  Am.  Dec.  652. 

Objection  to  form  of  interrogatories. —  An 
objection  to  the  form  of  interrogatories  can- 
not be  made  for  the  first  time  in  the  supreme 
court.  Jordan  v.  Jordan,  17  Ala.  466;  Mer- 
chants' Despatch  Transp.  Co.  v.  Leysor,  89 
111.  43 ;  Van  Namee  v.  Groot,  40  Vt.  74. 

45.  Kansas. —  Missouri  Pae.  E.  Co.  v. 
Neiswanger,  41  Kan.  621,  21  Pae.  582,  13  Am. 
St.  Rep.  304. 

Massachusetts. —  Cobb  v.  Rice,  130  Mass. 
231. 

Mississippi. —  Neeley  v.  Planters'  Bank,  4 
Sm.  &  M.  113. 

Missouri. —  Bell  v.  Jamison,  102  Mo.  71,  14 
S.  W.  714. 

Nebraska. —  Converse  v.  Meyer,   14  Nebr. 
190,  15  N.  W.  340. 
Nevada. —  Lockhart  v.  Mackie,  2  Nev.  294. 
See  16  Cent.  Dig.  tit.  "Depositions,"  §  339. 

46.  See  supra,  XXI,  C,  4,  a. 

It  is  not  the  duty  of  the  appellate  court  to 
point  out  objections  to  the  admissibility  of 
evidence.  Bullitt  v.  Musgrave,  3  Gill  (Md.) 
31. 
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be  confined  to  tlie  objections  alleged  and  will  not  be  permitted  to  rely  upon  other 
grounds  in  the  appellate  court/'' 

3,  As  Dependent  on  Nature  of  Objection  —  a.  Formal  Defects  in  General. 
The  courts  have  drawn  the  distinction  between  mere  formal  objections  that  viti- 
ate the  deposition  itself  and  objections  to  the  evidence  therein  contained.  In  the 
former  case  objection  must  be  made  before  trial/^  yet  substantial  objections  that 
go  to  the  very  gist  and  legality  of  the  deposition  itself  may  be  urged  even  at  tlie 
trial.*^    Where  a  deposition  has  been  taken  in  conformity  with  the  statute,  a 


47.  Alabama,. —  Saltmarsh  v.  Bower,  34 
Ala.  613;  Bartee  v.  James,  33  Ala.  34;  Agee 
V.  Williams,  30  Ala.  030. 

Illinois. —  King  v.  Chicago,  etc.,  R.  Co.,  98 
111.  376. 

Mississippi. —  Love  v.  Stone,  56  Miss.  449. 
New  Hampshire. —  City  Bank  v.  Young,  43 
N.  H.  457. 

South  Carolina. —  Hall  v.  Hall,  45  S.  C. 
166,  22  S.  E.  818. 

Agreement  of  parties. —  ^Vhere  at  a  trial 
the  parties  agreed  that  they  would  not  object 
to  the  evidence  taken  under  commission,  ex- 
cept as  noted  on  the  return,  unless  for  reasons 
to  be  satisfactory  to  the  court,  and  one  party 
has  under  the  agreement  introduced  illegal 
testimony  without  objection,  he  will  not  on 
appeal  be  allowed  to  object  to  evidence  of  the 
same  general  character  as  the  incompetent 
testimony  introduced  by  him,  unless  his  ob- 
jections were  specific  at  the  trial  and,  as  to 
the  sufficiency  of  such  objections  the  trial 
court  is  the  final  judge  under  such  agree- 
ment. In  re  Bull,  111  N.  Y.  624,  19  N.  E. 
503. 

Motion  for  new  trial. —  WTiere  it  was 
claimed  on  a  motion  for  a  new  trial  that  a 
deposition  which  had  been  admitted  by  the 
court  below  should  have  been  rejected  because 
the  notarj'  public  before  whom  it  was  taken 
had  no  power  to  exercise  his  office  in  the 
county  where  it  was  taken,  but  the  admission 
of  such  deposition  had  been  objected  to  en- 
tirely on  other  grounds,  it  was  held  that  it 
must  be  assumed  that  such  notary  public  had 
autliority  to  act  in  the  county  where  the 
deposition  was  taken.  Lyon  v.  Ely,  24  Conn. 
507. 

Proof  of  absence  of  witness. —  In  Sheldon 
V.  Wood,  2  Bosw.  (N.  Y.)  267,  a  deposition 
offered  in  evidence  before  referees  was  ob- 
jected to  as  being  inadmissible  generally. 
The  absence  of  the  witness  was  proved,  and 
no  objection  made  to  the  sufficiency  of  the 
certificate.  The  referees  adjourned  pending 
the  question,  and  at  the  next  meeting  the  gen- 
eral objection  was  repeated  and  overruled  and 
the  deposition  admitted.  On  tlie  appeal  the 
objection  was  raised  for  the  first  time  that 
the  absence  of  the  witness  was  not  sufficiently 
proved  and  that  the  certificate  was  defective 
in  form.  It  was  held  that  these  objections 
came  too  late. 

Where  a  general  objection  is  made  to  tlie 
reading  of  a  deposition  which  appears  reg- 
ular on  its  face,  the  supreme  court  will  not 
notice  any  specific  olijcctions  made  for  the 
first  time  in  tliat  court.  Donnell  v.  Tiiomp- 
soii,  13  Ala.  440;  Worthington  v.  Curd,  15 
Ark.  491. 
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Waiver  of  other  grounds. —  A  motion  to 

suppress  for  the  reason  that  witness  is  a  res- 
ident of  the  county,  although  properly  denied, 
is  a  waiver  of  other  grounds  of  objection. 
Potts  V.  Coleman,  00  Ala.  94,  5  So.  780. 

48.  Alabama. —  Moody  v.  Alabama  Great 
Southern  R.  Co.,  99  Ala.  553,  13  So.  233; 
Moody  V.  Alabama  Great  Southern  R.  Co., 
(1892)  10  So.  905. 

Georgia. —  Gholston  v.  Gholston,  31  Ga. 
625;  Feagin  v.  Beasley,  23  Ga.  17. 

Illinois. —  Stowell  v.  Moore,  89  111.  563; 
Merchants'  Despatch  Transp.  Co.  v.  Leysor, 
89  111.  43;  Winslow  v.  Newlan,  45  111.  145; 
Thomas  v.  Dunaway,  30  111.  373;  Kimball  v. 
Cook,  6  111.  423 ;  B.  S.  Green  Co.  v.  Smith,  52 
111.  App.  158;  Sheldon  v.  Burry,  39  111.  App. 
154 ;  Kent  v.  Mason,  1  111.  App.  466. 

loioa. —  Tuthill  Spring  Co.  v.  Smith.  90 
Iowa  331,  57  N.  W.  853;  Alverson  v.  Bell,  13 
Iowa  308. 

Kansas. —  Rockford  Ins.  Co.  v.  Farmers' 
State  Bank,  50  Kan.  427,  31  Pac.  1063;  Kan- 
sas Pac.  R.  Co.  V.  Pointer,  9  Kan.  620. 

Kentucky. —  Estham  v.  Card,  15  B.  Mon. 
82. 

Maryland. —  Barnum  v.  Bamum,  42  ild. 
251. 

Massachusetts. —  Gould  v.  Hawkes,  1  Allen 
170. 

Missouri. — Delventhal  v.  Jones,  53  Mo.  460; 
•  Brooks  V.  Boswell,  34  Mo.  474. 

Neio  Yorfe.— Rust  v.  Eekler,  41  N.  Y.  488; 
Denny  v.  Horton,  11  Daly  358,  3  X.  Y.  Civ. 
Proc.  255. 

North  Carolina. —  Davenport  v.  McKee,  93 
N.  C.  500,  4  S.  E.  545. 

Ohio.— Crosby  v.  Hill,  39  Ohio  St.  100 
[affirming  8  Ohio  Dec.  (Reprint)  663,  9  Cine. 
L.  Bui.  156] ;  Cowan  v.  Ladd,  2  Ohio  St.  322. 

Pennsylvania. —  Couch  v.  Sutton,  1  Grant 
114;  Withers  v.  Gillespy,  7  Serg.  &  R.  10. 

Tennessee. —  Campbell  v.  Baird,  95  Tenn. 
345,  32  S.  W.  194. 

Texas. —  Pauska  v.  Daus,  31  Tex.  67 ;  Mil- 
ler V.  Schneider,  2  Tex.  App.  Civ.  Cas.  §  369. 

Wisconsin. —  Wausau  Boom  Co.  v.  Plumer, 
49  Wis.  118,  5  N.  W.  53. 

United  States. —  Holladay's  Case,  27  Fed. 
830;  Brooks  v.  Jenkins,  4  Fed.  Cas.  No.  1,953, 
3  McLean  432. 

49.  Southern  Home  Bldg.,  etc.,  Assoc.  v. 
Riddle,  129  Ala.  562,  29  So.  067;  Swift  v. 
Castle,  23  111.  209;  Frink  v.  McClung,  9  111. 
,509;  Howard  v.  Folger.  15  Me.  447;  Pollevs 
r.  Ocean  Ins.  Co.,  14  Me.  141. 

Rule  to  show  cause  why  depositions  should 
not  be  read. —  When  a,  rule  taken  upon  the 
adverse  party  to  show  cause  why  certain 
depositions  sliould  not  be  read  has  been  made 
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motion  to  suppress  it  at  the  trial  is  somewhat  witliin  the  discretion  of  the  court ; 
but  if  the  deposition  be  not  taiven  in  conformity  with  the  rnles  of  law  it  is  then 
illegal  evidence  and  must  be  rejected  when  offered  if  a  motion  for  that  purpose 
is  made.^' 

b.  Objections  to  Interrogatories.  An  objection  to  a  deposition  on  the  ground 
that  the  interrogatories  ai'e  improper  should  be  made  before  the  commission  issues, 
at  the  time  of  taking,'''^  or  in  any  event  before  the  trial  of  the  cause.^^  So  an 
objection  to  the  form  of  an  interrogatory  must  be  made  in  the  first  instance,  and 
where  a  party  was  present  with  the  privilege  of  cross-examination  and  made  no 
objection  at  the  time,  a  subsequent  objection  will  not  be  considered.^* 

e.  Objection  to  Notice.  In  order  that  a  party  shall  avail  himself  of  the  fact 
that  no  notice  or  insufficient  notice  was  given  of  the  taking  of  a  deposition  he 


absolute,  as  shown  by  the  minutes  of  the 
court,  it  is  too  late  to  urge  objection  to  the 
service  of  the  rule  after  the  trial  has  begun 
and  the  evidence  has  been  offered.  The  proper 
practice  is  to  take  a  rule  to  have  the  minutes 
corrected  so  as  to  conform  to  the  facts. 
Baldey  f.  Brackenridge,  39  La.  Ann.  660,  2 
So.  410. 

Answer  to  rule  to  show  cause. —  Objections 
for  various  irregularities  in  answer  to  a  rule 
to  show  cause  why  depositions  should  not  be 
read  under  the  Louisiana  statute,  of  which 
no  disposition  has  been  made,  may  be  urged 
on  the  trial  of  the  cause,  when  the  commis- 
sion is  offered.  Hall  v.  Acklen,  9  La.  Ann. 
219;  Ferriber  v.  Latting,  9  La.  Ann.  169. 

50.  Spence  v.  Mitchell,  9  Ala.  744;  Mills 
V.  Dunlap,  3  Cal.  94. 

51.  Bryant  v.  Ingraham,  16  Ala.  116; 
Walker  v.  Barron,  4  Minn.  253. 

Right  of  counsel  to  be  present  at  the  exe- 
cution of  commission. —  In  Union  Bank  v. 
Torrey,  2  Abb.  Pr.  (N.  Y.)  269,  it  was  held 
that  parties  have  the  same  right  to  appear 
by  counsel  on  the  execution  of  a  commission 
as  on  the  trial  of  a  cause,  and  notice  of  their 
intention  to  do  so  is  no  more  necessary  to  be 
given  in  one  case  than  in  the  other,  but  no 
reasons  were  given  for  such  ruling.  See  also 
Brown  v.  Kimball,  25  Wend.  (N.  Y.)  259. 
An  objection  that  an  attorney  was  present  on 
the  part  of  plaintiff  at  the  execution  of  a 
commission  was  raised  in  Farrow  v.  Common- 
wealth Ins.  Co.,  18  Pick.  (Mass.)  53,  29  Am. 
Dec.  564,  and  was  held  untenable.  In  this 
case,  however,  the  court  admitted  the  evil  of 
the  practice  and  declined  to  interfere  on  the 
groimd  that  the  rules  they  had  framed  had 
not  been  promulgated,  at  the  same  time  stat- 
ing that  there  was  another  substantial  reason 
for  overruling  the  objection  in  the  delay  of 
some  two  years  that  had  occurred  after  the 
filing  of  the  deposition  and  before  the  ob- 
jection was  taken.  In  Walker  v.  Barron,  4 
Minn.  253,  it  was  held  that  neither  party  had 
a  right  to  have  any  one  present  for  him  (un- 
less by  consent ) ,  at  the  execution  of  a  com- 
mission, and  if  the  return  to  the  commission 
showed  that  a  person  was  present  at  its  exe- 
cution on  behalf  of  one  of  the  parties,  the 
deposition  should  be  excluded  even  when  the 
objection  was  raised  on  the  trial. 

52.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313. 


Iowa. —  Jones  v.  Smith,  6  Iowa  229. 
Maine. —  Polleys  v.  Ocean  Ins.  Co.,  14  Me. 
141. 

Massachusetts. —  Adams  v.  Wadleigh,  10 
Gray  360;  Anonymous,  2  Pick.  165. 

United  States. —  Cocker  v.  Franklin  Hemp, 
etc.,  Co.,  5  Fed.  Cas.  No.  2,930,  1  Story  169. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  311. 

53.  Alabama. —  Bryant  v.  Ingraham,  16 
Ala.  116;  Kyle  v.  Bostwick,  10  Ala.  589. 

California. —  Lawrence  v.  Fulton,  19  Cal. 
683. 

Colorado. —  Love  v.  Tomlinson,  1  Colo.  App. 
516,  29  Pac.  G66. 

Connecticut. —  Butte  Hardware  Co.  v.  Wal- 
lace, 59  Conn.  336,  22  Atl.  330. 

Delaware. — ■  Goslin  v.  Cannon,  1  Harr.  3. 

Georgia. —  Richardson  v.  Roberts,  23  Ga. 
215. 

Iowa. —  Mumma  v.  McKee,  10  Iowa  107. 
Massachusetts. —  Potter  v.  Tyler,  2  Mete. 
58. 

Missouri. —  Patton  v.  St.  Louis,  etc.,  R.  Co., 
87  Mo.  117,  56  Am.  Rep.  446;  Walsh  v. 
Agnew,  12  Mo.  520. 

New  Hampshire. —  Willey  v.  Portsmouth, 
35  N.  H.  303. 

ISfew  York. —  Weber  v.  Kingsland,  8  Bosw. 
415. 

Pennsylvania. —  Strickler  v.  Todd,  10  Serg. 
&  R.  63,  13  Am.  Dec.  649;  Sheeler  v.  Speer,  3 
Binn.  130. 

Texas. —  International,  etc.,  R.  Co.  v.  Cock, 
(Sup.  1890)  14  S.  W.  242;  International,  etc., 
R.  Co.  V.  Prince,  77  Tex.  560,  14  S.  W.  171, 
19  Am.  St.  Rep.  795;  Marx  v.  Heidenheimer, 
03  Tex.  304;  Davidson  v.  Wallingford,  (Civ. 
App.  1895)  30  S.  W.  286;  Kean  v.  Zunde- 
lowitz,  9  Tex.  Civ.  App.  350,  29  S.  W.  930; 
Brunswig  v.  Kramer,  2  Tex.  App.  Civ.  Cas. 
§  803. 

Virginia. —  Jones  v.  Lucas,  1  Rand.  268. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  311. 

There  is  no  difference  in  this  respect  be- 
tween evidence  taken  by  deposition,  and  the 
oral  examination  of  witnesses  in  court.  In 
either  case  the  objection  must  be  made  when 
the  question  is  propounded  to  the  witness,  or 
it  will  be  considered  waived.  Kyle  v.  Bost- 
wick, 10  Ala.  589. 

54.  Jones  v.  Jones,  36  Md.  447:  Fox  v. 
Webster,  46  Mo.  181;  Glasgow  v.  Ridgeley, 
11  Mo.  34;  Lesinsky  v.  Great  Western  De- 
spatch, 14  Mo.  App.  598. 

[XXII,  C,  3,  e] 


1014    [13  Cyc. 


niLiBt  avail  liini.self  of  such  privilege  before  the  depoHitiorj  ib  offered  in  evidence 
at  the  trial ;  an  ob  jection  on  such  grounds  conies  too  late  at  such  a  stage  of  the 
proceedings/'"'  Wiiere,  however,  a  deposition  is  taken  without  authority  or 
notice,  and  in  contravention  of  the  rules  of  law  and  evidence,  an  objection  thereto 
may  be  taken  when  it  is  offered  as  evidence  to  the  jury/''* 

d.  Objections  to  Authority  of  Person  Taking.  An  objection  to  the  authority 
of  the  commissioner  or  the  person  taking  the  deposition  must  always  be  made 
before  trial,"  and  especially  is  this  so  where  the  party  objecting  had  knowledge 
of  such  defect  prior  to  the  trial,  and  made  no  objection  on  that  account/'* 

e.  Objections  to  Competency  of  Witness.  The  time  when  objections  should 
be  made  to  the  competency  of  a  witness  or  evidence  is  a  question  which  is  usu- 
ally regulated  by  statute^"  or  by  rules  of  court.**  Although  it  has  been  held  in 
some  jurisdictions  that  the  objections  to  competency  can  be  made  when  the  depo- 
sition is  produced  in  the  same  manner  as  when  the  witness  is  tendered  for  exam- 
ination on  the  trial,"^  especially  where  the  incompetency  cannot  be  removed  or 


Waiver  of  objections  see  iwfra,  XXIII. 

55.  Alabama. —  Cornelius  r.  Partain,  39 
Ala.  473;  McGill  v.  Monette,  37  Ala.  49;  Hud- 
son V.  Howlett,  32  Ala.  478. 

Illinois. —  Rockford,  etc.,  R.  Co.  v.  McKin- 
ley,  64  111.  338;  Winslow  v.  Newlan,  45  111. 
145.  And  see  Kuhl  v.  Illinois  Staats  Zeitung 
Co.,  20  111.  App.  658. 

loioa. — ■  Pilnier  v.  Des  Moines  Branch  State 
Bank,  16  Iowa  321. 

Michigan. —  Palms  v.  Richardson,  51  j\Iieh. 
.84,  16  N.  W.  243. 

Missouri. —  Holman  v.  Bachus,  73  Mo.  49. 
See  also  Bell  v.  Jamison,  102  Mo.  71,  14 
.S.  W.  714;  State  v.  Dunn,  60  Mo.  64. 

yea^as.— Kottwitz  (;.  Bagby,  16  Tex.  656. 
.And  see  Grigsby  v.  May,  57  'Tex.  255. 

Vircfinia. —  Unis  v.  Charlton,  12  Gratt. 
■  484. 

Wisconsin. —  Notre  Dame  du  Lac  Univer- 
sity V.  Shanks,  40  Wis.  352. 

United  States. —  Buddieum  v.  Kirk,  3 
Cranch  293,  2  L.  ed.  444. 

England. — Whyte  v.  Hallett,  28  L.  J.  Exch. 
208,  7  Wkly.  Rep.  408;  Cazenove  v.  Vaughan, 
1  M.  &  S.  4,  14  Rev.  Rep.  377. 

56.  Unis  V.  Charlton,  12  Gratt.  (Va.)  484; 
Steinkeller  v.  Newton,  9  C.  &  P.  313,  8  Dowl. 
P.  C.  579,  9  L.  J.  C.  P.  262,  6  M.  &  G.  30 
note,  1  Scott  N.  R.  148,  38  E.  C.  L.  190; 
Fitzgerald  r.  Fitzgerald,  3  vSwab.  &  Tr.  397 
[affirmed  in  3  Swab.  &  Tr.  400]. 

A  rule  of  court  requiring  that  exceptions 
to  depositions  be  filed  a  certain  period  before 
the  trial  will  not  serve  to  render  admissible 
a  deposition  taken  on  insufficient  notice  in 
contravention  of  law.  Williams  V.  Gilchrist, 
3  Bibb  (Ky.)  49. 

57.  Alahama. —  Jordan  r.  Jordan,  17  Ala. 
466;  Potior  r.  Barclay,  15  Ala.  439;  Scott 
V.  Baber,  13  Ala.  182. 

Louisiana. — Holmes  v.  Laeroix,  10  La.  Ann. 
105. 

Ma/ryland. —  Sewell  v.  Gardner,  48  Md.  178. 
Neto  Hampshire. —  Whicher  r.  Wliiclier,  11 
N.  II.  348. 

Neio  York. —  Newton  v.  Porter,  69  N.  Y. 
133,  25  Am.  Rep.  152. 

North  Ourolina. —  Kercliner  v.  Reilly,  72 
N.  C.  171. 

Texas.— \Ui\fkMi   r.    Ncill,    15   Tex.  109; 
[XXII,  C,  3,  c| 


McMahan  r.  Veasey,  (Civ.  App.  1900j  60 
S.  W.  333. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  313. 

58.  Jordan  v.  Jordan,  17  Ala.  466;  Whicher 
V.  Whicher,  11  N.  H.  348;  Newton  v.  Porter, 
69  N.  Y.  133,  25  Am.  Rep.  152. 

59.  Alabama. —  Thompson  v.  Rawles,  33 
Ala.  29. 

Illinois. —  Albers  Commission  Co.  v.  Sessel, 
193  111.  153,  61  N.  E.  1075. 

Indiana. —  Pence  v.  Waugh,  135  Ind.  143, 
34  N.  E.  860. 

Kansas. —  Crebbin  r.  Jarvis,  64  Kan.  885, 
67  Pac.  531. 

Kentucky. —  Allen  v.  Russell,  78  Ky.  105. 

Maine. —  Parsons  v.  Hufi',  38  Me.  137. 

Massachusetts. —  Talbot  v.  Clark,  8  Pick. 
51. 

Michigan. —  Angell  v.  Rosenbury,  12  Mich. 
241;  Bliss  v.  Paine,  11  Mich.  92."^ 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  314. 

Indiana  statute. —  An  objection  to  the  dep- 
osition of  an  attorney  that  specified  answers 
are  privileged  communications  from  his 
client  is  an  objection  to  the  competency  of 
deponent,  within  the  meaning  of  Rev.  St. 
(1881)  §  438,  which  permits  such  objections 
to  be  taken  at  the  trial  and  is  not  within 
section  439,  which  requires  all  objections  to 
the  validity  of  any  deposition  or  its  admissi- 
bility in  evidence  to  be  taken  before  the  trial. 
Pence  v.  Waugh,  135  Ind.  143,  34  N.  E. 
860. 

60.  Webster  v.  Hopkins,  1  Del.  Ch.  70; 
Gregorv  v.  Dodge,  14  Wend.  (N.  Y.)  593; 
Nelson"  r.  Woodruff',  1  Black  (U.  S.)  156,  17 
L.  ed.  97. 

Disposition  of  objection  on  appeal. —  The 

rule  that  an  exception  to  a  deposition  for 
want  of  notice  or  other  irregularity,  if  not 
brought  to  the  notice  of  the  court  before  the 
liearing  of  the  cause,  will  be  considered  as 
waived,  and  will  not  be  noticed  in  the  appel- 
late eoui-t,  does  not  a])ply  when  tlie  exception 
is  to  the  competency  of  the  party  to  the 
cause ;  and  the  court  may  pass  upon  such 
an  e.\c(>ption  at  the  licaring,  and  if  it  does 
not  do  so  it  may  be  passed  u]ion  by  the 
.■il)])('llate  court.  Statham  Ferguson,  25 
Gratt.  (Va.)  28. 

61.  /'Vonda.— Walls  f.  Endel,  17  Fla.  478. 
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objection  at  the  time  of  taking  would  be  of  no  avail yet  the  better  rule  on  tliis' 
subject  seems  to  be  that  objections  to  the  competency  of  a  witness  should  be 
made  when  the  deposition  is  taken,^^  if  such  incompetency  was  known  at  the 
time ;  ^  and  especially  does  this  rule  obtain  where  a  party  was  present  or  had  the 


Illinois. —  Albers  Commission  Co.  v.  Sessel, 
193  111.  153,  61  N.  E.  1075. 

Indiana. —  Pence  r.  Waugb,  135  Ind.  143, 
34  N.  E.  860. 

lotca. —  Burton  v.  Baldwin,  61  Iowa  283, 

16  N.  W.  110. 

Maine. —  Parsons  v.  Huff,  38  Me.  137. 

Massachusetts. —  Whitney  v.  Heywood,  6 
Cush.  82;  Talbot  v.  Clark,  8  Pick.  51. 

Michigan. —  Angell  r.  Eosenbury,  12  Mich. 
241;  Bliss  V.  Paine,  11  Mich.  92. 

New  York. —  Fleming  v.  Hollenback,  7 
Barb.  271  Ifollmving  Williams  v.  Eldridge,  1 
Hill  249]. 

North  Carolina.- — Bell  v.  Jasper,  37  N.  C. 
597. 

Tennessee. —  Barton  v.  Trent,  3  Head  167; 
Mason  v.  Willhite,  (Ch.  App.  1900)  61  S.  W. 
298. 

Virginia. —  Statham  i\  Ferguson,  25  Gratt. 
28  [citing  Beverley  v.  Brooke,  2  Leigh  425]. 
See  16  Cent.  Dig.  tit.  "  Depositions,"  §  314. 

62.  Albers  Commission  Co.  r.  Sessel,  193 
111.  153,  61  N.  E.  1075  [citing  Lockwood  v. 
Mills,  39  111.  602;  Clauser  i:  Stone,  29  111. 
114,  81  Am.  Dec.  299]. 

63.  Alahama. —  Briee  v.  Lide,  30  Ala.  647, 
68  Am.  Dec.  148;  Hair  v.  Little,  28  Ala.  236; 
Hudson  D.  Crow,  26  Ala.  515;  Gray  v.  Brown, 
22  Ala.  262;  Lyde  f.  Taylor,  17  Ala.  270. 

California. —  Jones  r.  Love,  9  Cal.  68. 

Illinois.— 'Lockwood  v.  Mills,  39  111.  602; 
Goodrich  v.  Hanson,  33  111.  498. 

lotca.—  Greedy  v.  McGee,  55  Iowa  759,  8 
N.  W.  651. 

Kentucky. —  Weil  v.  Silverstone,  6  Bush 
698. 

Louisiana. —  Goldenbow  v.  Wright,  13  La. 
371. 

Nexo  York. —  Gregory  v.  Dodge,  14  Wend. 
593;  Town  v.  Needham,  3  Paige  545,  24  Am. 
Dec.  246;  Mohawk  Bank  v.  Atwater,  2  Paige 
54. 

West  Virginia. —  Detwiler  v.  Green,  1 
W.  Va.  109. 

United  States. —  U.  S.  r.  One  Case  of  Hair 
Pencils,  27  Fed.  Cas.  No.  15,924,  1  Paine  400. 

England. —  See  Ogle  v.  Paleski,  Holt  485, 
3  E.  C.  L.  193;  Beeehing  v.  Gower,  Holt  313, 

17  Eev.  Rep.  644,  3  E.  C.  L.  129. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  314. 

Election  to  admit  interested  testimony. — 
A  party  has  a  right  at  his  election  to  admit 
an  interested  witness  to  testify  against  him, 
but  the  election  must  be  made  as  soon  as  the 
opportunity  is  presented  for  making  it;  and 
failing  to  make  it  at  that  time  he  must  be 
considered  as  having  waived  it  forever.  Don- 
elson  V.  Taylor,  8  Pick.  (Mass.)  390. 

Reservation  of  right  to  except. —  If  the  in- 
terest of  a  witness  in  the  cause  is  of  such  a 
nature  that  it  might  have  been  released  by 
the  party  calling  him  if  no  objection  on  that 
account  has  been  made  before  his  testiraony 


was  closed  it  is  too  late  to  raise  the  objection 
at  the  hearing;  and  a  reservation  by  the  op- 
posing counsel  made  at  the  commencement 
of  the  examination  of  a  right  to  except  to 
the  testimony  thereafter  on  the  ground  of 
interest  is  unavailing.  Gregory  r.  Dodge,  4 
Paige  (N.  Y.)  557.  In  Gregory  c.  Dodge,  14 
Wend.  (N.  Y. )  593,  the  examiner  made  a 
note  that  the  opposite  counsel  reserved  "  all 
objection  to  the  competency  of  the  witness," 
but  no  objection  was  made  before  the  hear- 
ing of  the  cause.  It  was  held  that  under  the 
rule  of  court  (No.  85)  the  objection  was  too 
late. 

Second  cross-examination. —  A  party  who 
has  twice  before  the  commissioner  cross-ex- 
amined a  witness  cannot  at  the  trial  object 
that  he  was  incompetent  because  black  and 
so  presumed  to  be  a  slave.  Goldenbow  v. 
Wright,  13  La.  371. 

64.  Alabama.— Rail-  v.  Little,  28  Ala.  236; 
Gray  v.  Brown,  22  Ala.  262;  Lyde  v.  Taylor, 
17  Ala.  270. 

Louisiana. —  Mcllvaine  t.  Franklin,  2  La. 
Ann.  622. 

Massachusetts. —  Farrow  v.  Commonwealth 
Ins.  Co.,  18  Pick.  53,  29  Am.  Dec.  564;  In  re 
Ross,  2  Pick.  165  and  note. 

New  York. —  Gregory  v.  Dodge,  4  Paige 
557 ;  Mohawk  Bank     Atwater,  2  Paige  54. 

Vermont. —  Holden  v.  Crawford,  1  Aik.  390, 
15  Am.  Dec.  700. 

United  States.— Gass  v.  Stinson,  10  Fed. 
Cas.  No.  5,261,  2  Sumn.  605;  U.  S.  v.  One 
Case  of  Hair  Pencils,  27  Fed.  Cas.  No.  15,924, 
1  Paine  400. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  314. 

Interest  of  witness  previously  known. — 
An  objection  to  a  deposition  on  accouiit  of 
interest  cannot  be  raised  for  the  first  time 
when  it  is  ofl'ered  on  the  trial,  if  the  party 
objecting  knew  of  the  interest  when  the  depo- 
sition was  taken.  Gray  v.  Brown,  22  Ala. 
202;  Segond's  Succession,  2  La.  Ann.  138; 
King  V.  Upton,  4  Me.  387,  10  Am.  Dec.  266. 
But  if  the  objection  is  made  as  soon  as  may 
be  after  the  interest  is  discovered  it  will  be 
heard.    Gray  v.  Brown,  22  Ala.  262. 

Newly  discovered  interest. —  After  a  party 
has  taken  a  deposition  and  given  it  to  the 
jury  he  cannot  ask  the  court  to  instruct  the 
jury  that  they  are  not  to  regard  it  because 
the  witness  is  incompetent  from  interest, 
there  being  no  pretense  that  the  interest  is 
newly  discovered.  Walters  v.  Munroe,  17  Md. 
154,  77  Am.  Dec.  328;  Whiteford  v.  Munroe, 
17  Md.  1.35. 

Objection  reserved. —  Where  it  does  not  ap- 
pear that  a  party  was  aware  at  the  time  of 
crossing  his  adversary's  interrogatories  that 
tlie  witness  had  an  interest  in  the  event  of 
the  suit  the  objection  may  be  made,  although 
not  reserved.  McClure  v.  King,  13  La.  Ann. 
141. 
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right  of  cross-examination,  and  objections  to  the  competency  of  tho  evidence 
were  made  for  tlic  first  time  at  tho  hearing.'''' 

f.  Objections  to  Irregularities  in  Taking-.  While  as  a  general  rule  objections 
to  defects  and  irregularities  in  tlie  taking  of  a  deposition  must  be  objected  to 
before  the  same  is  offered  in  evidence  at  the  trial,''*  yet  it  has  been  held  that  a 
motion  to  suppress  a  deposition  not  taken  in  conformity  with  law  is  not  addressed 
to  the  discretion  of  the  court  for  it  is  illegal  evidence,  and  a  motion  to  reject  it 
may  be  made  when  it  is  offered  to  be  read.''^  In  some  states  it  is  provided  by 
statute    or  by  rules  of  court  that  objections  to  depositions  on  the  ground  of 


65.  Alahama. —  Thompson  v.  Rawles,  33 
Ala.  29;  Gray  v.  Brown,  22  Ala.  202. 

/Z^itio is.— Walker  f.  Dement,  42  111.  272; 
Lockwood  f.  Mills,  39  111.  C02;  Fash  v. 
Blake,  38  111.  363;  Goodrich  v.  Hanson,  33 
111.  498. 

Louisiana. —  Goldenbow  v.  Wright,  13  La. 
371. 

New  York. —  Roosevelt  v.  Ellithorp,  10 
Paige  415. 

Virginia.— Smith  v.  Proffitt,  82  Va.  832, 
1  S.  E.  67  [following  Hord  v.  Colbert,  28 
Gratt.  49] ;  Neilson  v.  Bowman,  29  Gratt. 
732. 

West  Virginia. —  Detwiler  v.  Green,  1 
W.  Va.  109. 

United  fitates. —  U.  S.  t.  One  Case  of  Hair 
Pencils,  27  Fed.  Cas.  No.  15,924,  1  Paine 
400. 

England.— Ogle  v.  Paleski,  1  Holt  485,  3 
E.  C.  L.  193. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  314. 

Cross-examination  on  the  merits. —  If  upon 
cross-examination  of  a  witness  in  taking  his 
deposition  he  appears  to  be  interested  and 
therefore  incompetent,  the  objection  to  his 
competency  is  not  waived  by  pursuing  the 
cross-examination  upon  the  merits  of  the 
case.  Rogers  v.  Dibble,  3  Paige  (N.  Y.)  238; 
Walker  v.  Parker,  29  Fed.  Cas.  No.  17,082, 
5  Cranch  C.  C.  639. 

Discovery  of  interest. —  An  objection  to  the 
competency  of  a  witness  from  interest  can 
be  taken  at  any  time  before  the  trial  is  con- 
cluded, if  taken  as  soon  as  the  interest  is 
discovered.  Johnson  v.  Alexander,  14  Tex. 
382. 

Removal  of  interest. —  If  the  deposition  of 
an  interested  witness  be  taken  and  filed  to 
be  used  in  chancery,  and  the  opposite  party 
does  not  move  to  suppress  it  before  trial,  the 
exception  if  taken  at  the  trial  may  still  be 
sustained;  but  the  party  offering  the  deposi- 
tion may  remove  the  interest  and  avail  him- 
self of  the  testimony  of  the  witness.  Holden 
V.  Crawford,  1  Aik.  (Vt.)  390,  15  Am.  Dec. 
700. 

66.  Alabama. —  Boykin  v.  Collins,  20  Ala. 
230;  Bcnttio  v.  AbcrcrOmbie,  18  Ala.  9; 
Washington  r.  Cole,  6  Ala.  212. 

(Icorrjia. —  Trcachiwav  Richards,  92  Ga. 
264,  18  S.  Iv  2r);  (Vnh-al  R.,  etc.,  Co.  V. 
Gam))le,  77  .584,  3  S.  K.  287;  Galceran 
v.  Noble,  66  Ga.  3(i7 ;  Central  R.,  etc.,  Co. 
V.  Rogers,  57  Ga.  336. 

Indiana. —  Truman  v.  Scott,  72  Tnd.  258; 
Lingcnfclser  v.  Simon,  49  Ind.  82. 

Iowa. —  Johnson  Chicago,  etc.,  R.  Co.,  51 
Iowa  25,  50  N.  W.  543. 
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Kentucky. —  Moore  v.  Smith,  88  Ky.  151, 
10  S.  W.  380,  10  Ky.  L.  Rep.  729. 

Maryland. —  Cover  v.  Smith,  82  Md.  586, 
34  Atl.  465;  De  Sobry  v.  De  Laistre,  2  Harr. 
&  J.  191,  3  Am.  Dec.  5.55. 

Michigan. —  Palms  v.  Richardson,  51  Mich. 
84,  16  N.  W.  243. 

Missouri. —  State  v.  Dunn,  60  Mo.  64. 

Montana. — Murray  v.  Larabie,  8  Mont.  208, 
19  Pac.  574. 

New  York. —  Becker  v.  Winne,  7  Hun  458 ; 
Gates  V.  Beecher,  3  Thomps.  &  C.  404;  Union 
Bank  v.  Torrey,  2  Abb.  Pr.  269. 

North  Carolina. —  Katzenstein  Raleigh, 
etc.,  R.  Co.,  78  N.  C.  286;  Carson  v.  Mills, 
69  N.  C.  32. 

Tennessee. —  Shea  V.  Mabry,  1  Lea  319. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Smith,  84 
Tex.  348,  19  S.  W.  509;  McMahan  v.  Veasey, 
(Civ.  App.  1900)  60  S.  W.  333. 

Wisconsin. —  Goodland  v.  Le  Clair,  78  W'is. 
176,  47  N.  W.  268. 

United  i^tates. —  Doane  v.  Glenn,  21  Wall. 
33,  22  L.  ed.  476;  Samuel  v.  Hostetter  Co., 
118  Fed.  257,  55  C.  C.  A.  111. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  315. 

Joining  in  commission. —  Howard  v.  Still- 
well,  etc.,  Mfg.  Co.,  139  U.  S.  199,  11  S.  Ct. 
500,  35  L.  ed.  147. 

Motion  at  chambers. —  Walker  v.  Barron, 
4  Minn.  253. 

New  trial  on  ground  of  surprise. —  Thomp- 
son V.  Porter,  Litt.  Sel.  Cas.  (Ky.)  194. 

67.  Bryant  f.  Ingraham,  16  Ala.  116; 
Walker  v.  Barron,  4  Minn.  253. 

The  distinction  which  seems  to  be  recog- 
nized is  this :  If  the  deposition  is  regularly 
taken  in  conformity  with  the  rules  of  law, 
but  under  circumstances  that  would  induce 
the  court  to  think  that  injustice  would  be 
done  by  using  it,  the  court  in  its  discretion 
may  suppress  it,  but  should  not  do  so  if  a 
motion  for  that  purpose  is  not  made  before 
the  deposition  is  offered  to  be  read.  Bryant 
V.  Ingraham,  10  Ala.  116;  CuUum  v.  Smith, 
6  Ala.  625. 

68.  Georgia. —  Treadaway  v.  Richards,  92 
Ga.  264,  18  S.  E.  25;  Central  R.,  etc.,  Co.  r. 
Gamble,  77  Ga.  584,  3  S.  E.  287;  Galceran 
V.  Noble,  06  Ga.  367;  Davis  f.  Central  R.  Co., 
60  Ga.  329. 

Iowa. —  Turner  f.  Hardin,  80  Iowa  691,  45 
N.  W.  758;  Johnson  v.  Chicago,  etc.,  R.  Co., 
51  Iowa  25,  50  N.  W.  543. 

/i:r;(/»c/.-i/.— Moore  v.  Smith,  88  Ky.  151, 
10  S.  W.  380,  10  Ky.  L.  Rep.  729. 

Nebraska. —  Sioux  City,  etc.,  R.  Co.  Fin- 
layson,  10  Ncbr.  578,  20  N.  VV.  860,  49  Am. 
Rep.  724. 
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irregularity  in  the  taking  thereof  must  be  made  prior  to  the  trial  of  the 
cause."'-* 

g.  Objections  to  Authentication,  Certificate,  or  Return.  It  has  always  been 
the  rule  that  objections  to  the  authentication,™  certilicate,  or  return  of  a  deposi- 
tion,''^ and  such  other  minor  matters  that  do  not  go  to  the  gist  of  tlie  evidence 
itself,  but  which  may  be  considered  formal,''^  must  be  taken  before  the  trial  or 
they  will  be  deemed  to  have  been  waived. 

h.  Objections  to  Leading  Questions.  An  objection  to  a  leading  question  in  a 
deposition  should  be  made  at  the  time  that  the  deposition  is  taken  ; "  or,  where 


North  Cai-olina. —  Carson  v.  Mills,  69  N.  C. 
32. 

Texas. —  Missouri  Pac.  R.  Co.  r.  Smith,  84 
Tex.  348,  19  S.  W.  509;  Gulf,  etc.,  R.  Co.  v. 
Richards,  83  Tex.  203,  18  S.  W.  611;  Lee  v. 
Stowe,  57  Tex.  444;  Houston,  etc.,  R.  Co.  v. 
Burke,  55  Tex.  323,  40  Am.  Rep.  808;  Hag- 
erty  v.  Scott,  10  Tex.  525 ;  Croft  v.  Rains,  10 
Tex.  520;  Taylor,  etc.,  R.  Co.  v.  Warner, 
(Civ.  App.  1900)  60  S.  W.  442;  Interna- 
tional, etc.,  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58. 

Wisconsin. —  Cross  v.  Barnett,  61  Wis.  650, 
21  N.  W.  832.  And  see  Goodland  r.  Le  Clair, 
78  Wis.  176,  47  N.  W.  268. 

Wyoming. — Laramie  Coal,  etc.,  Co.  East- 
man, 5  Wyo.  148,  38  Pac.  680. 

Indiana  statute. —  Where  a  party  made  ob- 
jection to  a  deposition  on  the  ground  that  it 
was  written  by  the  attorney  of  the  party 
offering  it  in  his  office  in  Indiana  and  not  in 
Ohio,  where  it  purported  to  have  been  taken, 
and  offered  to  prove  such  fact,  it  was  held 
that  the  objection  was  clearly  to  the  validity 
of  the  deposition  and  could  not,  under  Code, 
§  266,  cl.  1,  be  made  after  the  commence- 
ment of  the  trial.  Truman  v.  Scott,  72  Ind. 
258. 

69.  Palms  v.  Richardson,  51  Mich.  84,  16 
N.  W.  243;  Facey  v.  Otis,  11  Mich.  213; 
Murray  v.  Larabie,  8  Mont.  208,  19  Pac.  574 ; 
Perkins  v.  Johnson,  19  Pa.  St.  510. 

Motion  at  chambers. —  Union  Bank  v.  Tor- 
rey,  2  Abb.  Pr.  (N.  Y.)  269. 

Under  a  rule  of  court  requiring  any  objec- 
tion to  the  execution  and  return  of  a  commis- 
sion to  take  depositions  to  be  filed  by  the 
third  day  of  the  term  following  the  giving  of 
notice  of  the  return  and  opening  of  the  com- 
mission, an  objection  to  the  deposition  of 
"  Charles  H.  Piatt,"  on  the  ground  that  the 
person  named  in  the  commission  was  "  P.  H. 
Piatt,"  could  not  be  raised  for  the  first  time 
on  the  trial  two  years  after  notice  of  the  re- 
turn and  opening  of  the  commission.  Cover 
V.  Smith,  82  Md.  586,  34  Atl.  465. 

70.  Dean  Steam  Pump  Co.  v.  Green,  31 
Mo.  App.  269. 

Under  the  Georgia  act  of  1854  an  objec- 
tion to  a  deposition  because  the  commission- 
ers did  not  sign  their  names  in  full  must 
be  taken  and  determined  before  the  trial. 
Feagin  r.  Beasley,  23  Ga.  17. 

71.  Alabama. —  Tuskaloosa  Cotton-Seed  Oil 
Co.  r.  Perry,  85  Ala.  158,  4  So.  635;  Irby  v. 
Kitchell,  42  Ala.  438;  May  v.  May,  28  Ala. 
141;  Reese  v.  Beck,  24  Ala.  651. 

Colorado.—  Walker  v.  Steel,  9  Colo.  388,  12 
Pac.  423. 


Geor(/ia.— Dawson  v.  Callaway,  18  Ga. 
573. 

Eentucki/. —  Moore  v.  Smith,  88  Ky.  151, 
10  S.  W.  380,  10  Ky.  L.  Rep.  729;  Dills  v. 
May,  3  Ky.  L.  Rep.  765. 

Mississippi. —  Ratliff'  v.  Thomson,  61  Miss. 
71. 

Missouri. —  Little  Rock  Grain  Co.  v.  Bru- 
baker,  89  Mo.  App.  1. 

Oregon. —  Sugar  Pine  Lumber  Co.  v.  Gar- 
rett, 28  Oreg.  168,  42  Pac.  129. 

Utah. —  American  Pub.  Co.  v.  C.  E.  Mayne 
Co.,  9  Utah  318,  34  Pac.  247. 

Wisconsin. —  Notre  Dame  du  Lac  Univer- 
sity V.  Shanks,  40  Wis.  352. 

United  States. —  Stegner  v.  Blake,  36  Fed. 
183. 

Amendment  of  certificate. — In  Hall  v.  Ren- 
fro,  3  Mete.  (Ky. )  51,  it  appeared  that  an 
exception  to  a  deposition  had  been  taken  and 
sustained  more  than  two  years  prior  to  the 
trial.  No  leave  of  court  had  been  obtained 
or  even  asked  to  have  the  certificate  amended, 
but,  without  the  knowledge  of  defendant  and 
without  authority  from  the  court,  the  depo- 
sition was  withdrawii  from  the  papers,  sent 
to  a  distant  state,  where,  an  amendment  of 
the  certificate  having  been  attempted,  it  was 
placed  among  the  papers  of  the  cause,  after 
the  parties  had  announced  themselves  ready 
for  trial.  It  was  held  that  an  exception  to 
such  a  deposition,  although  not  taken  until 
after  the  jury  was  sworn,  was  under  the  cir- 
cumstances properly  sustained. 

72.  Christman  v.  Ray,  42  111.  App.  Ill 
(interpreter  not  sworn)  ;  Edwards  v.  Heuer, 
46  Mich.  95,  8  N.  W.  717  (interest  of  no- 
tary) ;  Straw  v.  Dye,  2  Ohio  Dec.  (Reprint) 
312,  2  West.  L.  Month.  388  (time  of  filing)  ; 
Leaphart  v.  Leaphart,  1  S.  C.  199  (commis- 
sion bearing  foreign  postmark). 

73.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Bibb,  37  Ala.  699;  Kyle  v.  Bostick,  10  Ala. 
589. 

Connecticut. —  Butte  Hardware  Co.  i'.  Wal- 
lace, 59  Conn.  336,  22  Atl.  330. 

DelaAoare. —  Goslin  r.  Cannon,  1  Harr.  3. 

Georgia. —  Richardson  v.  Roberts,  23  Ga. 
215. 

Illinois. —  Goodrich  v.  Hanson,  33  111.  498. 

Iowa. —  Wolverton  v.  Ellis,  18  Iowa  413; 
Mumma  r.  McKee,  10  Iowa  107. 

Kentucky. —  Craddock  r.  Craddock,  3  Lit<t. 
77. 

Louisiana. —  Winn  v.  Twogood,  9  La.  422; 
Sowers  v.  Flower,  2  Mart.  N.  S.  617. 

Maine. —  Brown  v.  Foss,  16  Me.  257;  Rowe 
V.  Godfrey,  16  Me.  128;  Woodman  v.  Cool- 
broth,  7  Me.  181. 
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the  party  is  7iot  present,  within  a  reasonal^lo  time  tlioreaftor/^  for  to  hold  otlier- 
wihO  would  Iiccn,so  parties  to  cxj)criincnt  and  f^reatly  Ijinder  ascertainment  of  the 
truth.'^'' 

i.  Objections  to  Answers.  An  objection  that  an  answei'  is  not  responsive  to 
interrogatories™  or  that  the  interrogatories  have  not  been  fully  answered  must 
always  be  taken  before  the  cause  conies  on  for  hearing  ; "  but  an  objection  that  the 
answer  is  illegal,  irrelevant,  or  incompetent  may  be  taken  even  after  the  trial  has 


Maryland. —  Kerby  v.  Keiby,  57  Md.  345;, 
Smith  V.  Cooke,  31  Md.  174,  100  Am.  Dec' 
58. 

Massachusetts. —  Akers  v.  Demond,  103 
Mass.  318;  Potter  v.  Tyler,  2  Mete.  58. 

Missouri. —  Patton  v.  St.  Louis,  etc.,  K. 
Co.,  87  Mo.  117,  50  Am.  Rep.  440.  And  see 
Walsh  V.  Agiiew,  12  Mo.  520. 

New  Hampshire. —  Whipple  v.  Stevens,  22 
N.  H.  219. 

Neio  Jersey. — Chambers  v.  Hunt,  22  N.  J.  L. 
552. 

'New  York. —  Sturm  v.  Atlantic  Mut.  Ins. 
Co.,  63  N.  Y.  77;  Weber  v.  Kingsland,  8  Bosw. 
415;  Kimball  v.  Davis,  19  Wend.  437. 

Pennsylvania. —  Hill  v.  Canfield,  63  Pa.  St. 
77  [folloiring  Overton  v.  Tracey,  14  Serg. 
&  R.  311];  Striekler  v.  Todd,  10  Serg.  &  R. 
63,  13  Am.  Dec.  649;  Sheeler  v.  Speer,  3 
Binn.  130. 

Texas. —  Marx  v.  Heidenheimer,  03  Tex. 
304:  Gill  V.  First  Nat.  Bank,  (Civ.  App. 
1901)  61  S.  W.  146;  Davidson  v.  Walling- 
•ford,  (Civ.  App.  1895)  30  S.  W.  286;  Kean 
V.  Zundelowitz,  9  Tex.  Civ.  App.  350,  29 
S.  W.  930 ;  Brunswig  v.  Kramer,  2  Tex.  App. 
Civ.  Cas.  §  803. 

Vermont. —  Boardman  v.  Wood,  3  Vt.  570. 

Virginia. —  McCandlish  v.  Edloe,  3  Gratt. 
330;  Jones  v.  Lucas,  1  Rand.  268. 

United  States. —  Alexandria  Mechanics 
Bank  v.  Seton,  1  Pet.  299,  7  L.  ed.  152. 

Written  objections. —  In  Hugo,  etc.,  Co.  v. 
Hirsch,  (Tex.  Civ.  App.  1901)  63  S.  W.  163, 
it  was  held  that  an  objection  that  questions 
were  leading  go  to  the  manner  and  form  of 
taking  and  would  not  be  considered  unless 
in  writing.  See  also  Wade  v.  Love,  69  Tex. 
522,  7  S.  W.  225. 

74.  Kyle  i;.  Bostick,  10  Ala.  589;  McCand- 
lish V.  Edloe,  3  Gratt.  (Va.)  330. 

75.  Memphis,  etc.,  R.  Co.  v.  Bibb,  37  Ala. 
699;  Craddoek  v.  Craddock,  3  Litt.  (Ky.) 
77. 

Rule  not  absolute. —  Rogers  v.  Diamond,  13 
Ark.  474.  See  also  Fleming  v.  Hollenback,  7 
Barb.  (N.  Y.)  271. 

Discretion  of  the  court. — In  Small  i>.  Nairne, 
13  (.).  r>.  840,  60  E.  C.  L.  840,  it  wa.s  held  that 
the  court  i»  not  bound  to  reject  an  interroga- 
tory and  answer  merely  because  the  ques- 
tion is  a  leading  one,  but  may  exercise  a 
discretion  as  to  excluding  or  admitting  the 
whohi  or  pait  of  the  answer  obtained  by  the 
icadiiig  (|iiestioii. 

76.  VVbildeii  I'.  Merchants',  etc.,  Nat.  Bank, 
64  Ahi.  ),  .'i8  Am.  Rep.  1;  Moor(!  t\  Robinson, 
02  Ahi.  537;  Grey  v.  Mobile  Trade  Co.,  55 
Alu.  3H7,  28  Am.  Rep.  729;  Clement  r.  Cure- 
ton,  30  Ala.  120;  Viuk  r.  Woolen,  35  Ala. 
242;    Wilkinson    r.    Moseley,   30  Ala.  502; 
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McCreary  r.  Turk,  29  Ala.  244;  Nelson  v. 
Iverson,  24  Ala.  9,  60  Am.  Dec.  442;  Sioux 
City,  etc.,  R.  Co.  v.  Finlayson,  10  Nebr.  578, 
20  N.  W.  800,  49  Am.  Rep.  724;  Gulf,  etc., 
R.  Co.  V.  Richards,  83  Tex.  203,  18  8.  W. 
611;  Wright  f.  Wren,  (Tex.  Sup.  1891)  16 
S.  W.  996;  Harris  v.  Nations,  79  Tex.  409, 
15  S.  W.  262;  Parker  v.  Chancellor,  78  Tex. 
524,  15  S.  W.  157;  Brown  v.  Mitchell,  75 
Tex.  9,  12  S.  W.  600;  Missouri  Pac.  R.  Co. 
V.  Ivy,  71  Tex.  409,  9  S.  W.  340,  10  Am.  St. 
Rep.  758,  1  L.  R.  A.  500;  Lee  v.  Stowe,  57 
Tex.  444;  Missouri  Pac.  R.  Co.  r.  Peay,  7 
Tex.  Civ.  App.  400,  26  S.  W.  768;  Interna- 
tional, etc.,  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58;  Gulf,  etc.,  R.  Co.  V. 
Shearer,  1  Tex.  Civ.  App.  343,  21  S.  W. 
133. 

Deposition  of  adversary. —  Rhea  f.  Tucker, 
56  Ala.  450 ;  Louisville,  etc.,  R.  Co.  v.  Brown, 
56  Ala.  411. 

Ga.  Code,  §  3892,  providing  that  where  a 
deposition  has  been  in  the  clerk's  office  for 
twenty-four  hours  prior  to  the  trial  excep- 
tions to  the  execution  and  return  thereof 
must  be  made  in  writing,  and  notice  thereof 
given  to  the  opposite  party  before  the  case 
is  submitted  to  the  jury,  has  no  application 
where  the  parties  have  in  writing  waived 
commission,  commissioners,  and  notice,  and 
have  stipulated  that  answers  to  interroga- 
tories written  out  by  the  witness  and  sworn 
to  before  a  notary  should  be  received  as 
though  taken  in  the  regular  way.  In  such 
case  an  objection  to  the  reading  of  the  an- 
swers for  insufficiency  must  be  made  before 
the  trial.  Davis  r.  Central  R.  Co.,  CO  Ga. 
329. 

77.  Vilmar  v.  Schall,  61  N.  Y.  564  [affirm- 
ing 35  N.  Y.  Super.  Ct.  67]  ;  Sturm  v.  At- 
lantic Mut.  Ins.  Co.,  38  N.  Y.  Super.  Ct.  281; 
Zellweger  v.  Caffe,  5  Duer  (N.  Y.)  87; 
Francis  v.  Ocean  Ins.  Co.,  C  Cow.  (N.  Y.) 
404;  Lindsay  v.  Jaflfray,  55  Tex.  626;  Scott 
f.  Delk,  14  Tex.  341. 

After  rule  to  show  cause. —  The  obfoetion 
that  all  the  cross  interrogatories  were  not 
answered  will  be  too  late  after  a  rule  to  show 
cause,  under  the  Louisiana  act  of  March  20, 
1839,  section  17,  No.  53,  is  made  absolute.  It 
should  have  been  made  on  the  trial  of  the 
rule.    Anderson  v.  Dinn,  17  La.  168. 

Refusal  of  witness  to  answer. — Where  upon 
the  taking  of  a  deposition  of  a  witness  de 
bene  esse  the  opposing  party  is  present  in 
person  or  is  represented  by  counsel,  and  the 
witness  refuses  to  answer  proper  and  ma- 
terial questions,  the  objection  must  be 
availed  of  upon  the  examination,  or  after- 
ward by  motion  before  the  trial.  The  party 
cannot  wait  until  the  trial  and  then  object 
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begiin/^  since  the  practice  is  well  settled  that  illegal  and  irrelevant  evidence  may 
be  assailed  by  a  general  objection  and  excluded  at  any  stage  of  the  proceedings. 

j.  Objections  to  Evidence.  Where  objection  is  made  to  the  form  or  nature  of 
the  evidence  contained  in  or  attached  to  the  deposition,''^  the  time  for  taking  such 
objection  depends  in  a  great  measure  upon  the  nature  of  the  objection  and  the 
situations  of  the  parties  prior  to  the  time  when  the  objection  is  sought  to  be 
urged.^"    Statements  in  a  deposition  which  are  not  legitimate  evidence,  like 


to  the  reading  of  the  deposition  or  move  to 
suppress  it.  Sturm  c.  Atlantic  Mut.  Ins.  Co., 
38  N.  Y.  Super.  Ct.  281  [affirmed  in  63  N.  Y. 
77]. 

Statement  of  conclusion. —  It  is  not  reversi- 
ble error  for  the  trial  court  to  refuse  to 
strike  out  a  portion  of  the  answer  of  a  wit- 
ness in  a  deposition,  because  it  stated  a  con- 
clusion as  to  the  effect  of  language,  instead 
of  repeating  the  language,  where  the  answer 
■was  probative  in  its  character,  and  material 
to  the  issues,  and  the  objection  was  not  made 
until  the  deposition  was  read  at  the  trial. 
Woodworth  v.  Thompson,  44  Nebr.  311,  62 
N.  W.  450. 

78.  Alabama. —  Southern  Home  Bldg.,  etc., 
Assoc.  V.  Riddle,  129  Ala.  562,  29  So.  667; 
Bush  V.  Jackson,  24  Ala.  273 ;  Boykin  v. 
Collins,  20  Ala.  230. 

California. —  Lawrence  r.  Fulton,  19  Cal. 
683. 

loica. —  Horseman  v.  Todhunter,  12  Iowa 
230. 

Kansas. —  Tays  v.  Carr,  37  Kan.  141,  14 
Pac.  456;  Johnson  v.  Mathews,  5  Kan.  118. 

Massaclmsetts. —  Palmer  r.  Crook,  7  Gray 
418;  Hey  wood  v.  Reed,  4  Gray  574;  Atlantic 
Mut.  F.  Ins.  Co.  V.  Fitzpatrick,  2  Gray  279. 

New  Hampshire. —  Page  Parker,  40  N.  H. 
47. 

South  Carolina. —  McBride  v.  Ellis,  9  Rich. 
269,  67  Am.  Dec.  553. 

England. —  Hutchinson  v.  Bernard,  2  M.  & 
Rob.  1. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  317. 

Correctness  of  answers. —  "Wliere  a  witness 
and  the  stenographer  differ  as  to  the  correct- 
ness of  answers  taken  down,  the  proper  prac- 
tice is  to  add  the  correction  of  the  witness 
to  the  deposition,  and  leave  the  question  to 
the  jury  to  determine  whether  credence  shall 
be  given  to  the  witness  or  to  the  stenographer. 
Ex  p.  Miller,  11  Ohio  S.  &  C.  PI.  Dec.  69,  8 
Ohio  N.  P.  142  [affirmed  in  21  Ohio  Cir.  Ct. 
445.  12  Ohio  Cir.  Dec.  102]. 

Illegal  proof. —  An  incompetent  answer  to 
the  concluding  interrogatory  of  an  otherwise 
competent  deposition  should  be  excluded  on 
objection  thereto,  whether  its  exclusion  was 
moved  before  the  trial  or  not,  as  it  is  the 
duty  of  the  court  in  any  stage  of  a  cause  to 
exclude  illegal  proof.  Bush  v.  Jackson,  24 
Ala.  273. 

Motion  to  strike  out. —  Incompetent  testi- 
mony in  a  deposition,  although  not  objected 
to  when  the  deposition  is  taken  or  when  it  is 
read,  may  properly  be  objected  to  by  motion 
to  strike  out  after  the  party  reading  it  has 
rested.  Sailors  v.  Nixon- Jones  Printing  Co., 
20  111.  App.  509. 

79.  Marylaiid. —  Helms    r.    Franciscus,  2 


Bland  544,  20  Am.  Dec.  402,  translation  of 
deposition. 

New  i'or/i:.— Wright  v.  Cabot,  89  N.  Y. 
570,  annexation  of  papers. 

South  Carolina. —  Kuhtman  r.  Brown,  4 
Rich.  479,  translation  of  deposition. 

West  Virginia. —  Dickinson  v.  Clarke,  5 
W.  Va.  280  [citing  Fant  v.  Miller,  17  Gratt. 
187],  copy  annexed. 

United  States. —  Blackburn  r.  Crawford,  3 
Wall.  175,  18  L.  ed.  186;  York  Mfg.  Co.  r. 
Illinois  Cent.  R.  Co.,  3  Wall.  107,  18  L.  ed. 
170  (copy  annexed)  ;  Winans  v.  New  York, 
etc.,  R.  Co.,  21  How.  88,  16  L.  ed.  68  (an- 
nexation of  papers ) . 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  318. 

It  is  difficult  to  lay  down  any  general  rule 
covering  all  cases.  Evidence  may  be  proper 
for  one  purpose  and  improper  for  another. 
It  may  be  admissible  as  independent  evidence 
or  only  as  dependent  evidence.  It  may  be 
admissible  as  tending  to  establish  the  issue 
or  it  ma.y  be  admissible  as  rebutting  or  sup- 
porting evidence.  It  may  prove  a  fact  or  it 
may  only  be  a  link  in  a  chain  which  proves 
the  fact.  And  if  the  court  must  on  a  motion 
interposed  before  the  hearing  to  suppress  evi- 
dence examine  into  all  the  facts  proved  in 
the  case  to  determine  its  materiality  it  would 
amount  to  the  labor  of  a  trial  of  the  cause  on 
each  motion,  and  if  all  the  evidence  was  not 
then  taken  the  court  in  many  cases  could 
not  know  but  evidence  might  still  be  taken 
which  would  render  what  then  appeared  to 
be  immaterial  highly  important  on  the  hear- 
ing.   Swift  V.  Castle,  23  111.  209. 

80.  An  amplified  explanation  of  a  v/itness' 
answers  to  interrogatories  attached  to  his 
deposition,  in  which  he  swears  to  its  truth, 
although  not  signed  by  him  or  certified  by 
the  commissioner,  will  not  be  excluded  on 
objection  first  raised  at  the  trial.  Eatliff  r. 
Thomson,  01  Miss.  71. 

Corrected  evidence. —  An  objection  to  the 
testimony  of  a  witness  when  giving  his  depo- 
sition, which  might  have  been  corrected  if 
seasonably  made,  will  not  be  listened  to  for 
the  first  time  upon  the  trial.  W'ilson  Sewing 
Mach.  Co.  V.  Lewis,  10  111.  App.  191. 

Parol  evidence. —  In  assumpsit  for  goods 
sold  and  delivered  an  objection  to  jjarol  evi- 
dence that  the  goods  were  shipped  to  de- 
fendant by  her  written  instructions,  in  the 
absence  of  the  writing  itself,  may  be  raised 
for  the  first  time  when  the  evidence  is  of- 
fered on  the  trial,  although  a  deposition  of 
the  witness  was  in  possession  of  defendant's 
counsel  twenty-four  hours  before  the  trial, 
and  no  notice  had  been  given  to  plaintiff  to 
produce  the  writing.  Boykin  v.  Collins,  20 
Ala.  230. 
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hearsay^'  or  opinion  evidence,  may  l)e  objected  to  at  the  trial ;®  but  those  wliich 
are  ob  jectionable  merely  because  secondary  evidence  sliould  be  excepted  to  l^efore 
trial.s^' 

4.  Failure  to  Make  Timely  Objection.  Objection  to  a  deposition  should  be 
made  when  the  opportunity  first  presents  itself  or  it  will  be  considered  waived  ;^ 
and  especially  is  this  the  case  where  tliere  lias  been  a  former  trial  of  the  cause 
and  no  objection  was  therein  noted.^''  By  allowing  a  deposition  to  be  read  once 
without  objection,  a  party  waives  all  objections  to  any  formality  or  irregularity 
in  the  taking  of  which  he  has  knowledge;  and  thereafter  he  can  only  raise 
objections  to  the  competency  of  the  witness  or  the  subject-matter  of  the 
deposition.^" 

D.  Sufficiency  and  Scope  —  l.  In  General.  It  is  a  well-settled  rule  that 
where  objection  to  the  introduction  of  a  deposition  in  evidence  is  made  the  par- 


81.  Myers  v.  Casey,  14  Cal.  542;  Cooke  v. 
Orne,  .37  111.  186;  Pittman  v.  Gaty,  10  111. 
186 ;  Woolsey  v.  MsMahan,  46  Tex.  G2 ;  Clark 
V.  Employers'  Liability  Assur.  Co.,  72  Vt. 
458,  48  Atl.  639.  Compare  Ector  v.  Welsh, 
29  Ga.  443. 

82.  Moore  v.  Monroe  Refrigerator  Co.,  128 
Ala.  621,  29  So.  447;  Bridger  r.  Asheville-, 
etc.,  R.  Co.,  25  S.  C.  24;  Purnell  v.  Gandy, 
46  Tex.  190.  See  also  McBride  v.  Ellis,  9 
Rich.  (S.  C.)  269,  67  Am.  Dec.  553. 

Cross-examination  without  objection. — 
Wilkinson  v.  Moseley,  30  Ala.  562. 

83.  Boykm  v.  Collins,  20  Ala.  230;  Cooke 
V.  Orne,  37  111.  186;  Dunbar  v.  Gregg,  44  111. 
App.  527.  Corn-pare  Woolsey  v.  McMahan,  46 
Tex.  62. 

Proof  of  passage  of  ordinance. —  Where  no 
objection  before  trial  was  made  to  a  deposi- 
tion in  which  deponent  testified  to  the  pas- 
sage of  a  certain  ordinance  by  a  city,  on  the 
ground  that  it  Avas  an  attempt  to  prove  the 
passage  of  the  ordinance  by  parol  instead  of 
by  record,  the  objection  is  waived.  Louis- 
ville, etc.,  R.  Co.  V.  Shires,  108  111.  617. 

84.  Connecticut. —  Spear  v.  Coon,  32  Conn. 
292. 

Idaho. —  Darby  f.  Heagerty,  2  Ida.  { Hasb. ) 
282,  13  Pac.  85. 

Indiana.— V&^e.  v.  Wright,  116  Ind.  502,  19 
N.  E.  459. 

Iowa. —  Hood  V.  Chicago,  etc.,  R.  Co.,  95 
Iowa  331,  64  N.  W.  261. 

Kentucky. —  Hampton  v.  Meek,  15  S.  W. 
521,  12  Ky.  L.  Rep.  790. 

A'ewj  York. —  Grissen  v.  Southworth,  64 
Hun  488,  19  N.  Y.  Suppl.  437,  22  N.  Y.  Civ. 
Proc.  184. 

Pennsylvania. —  Helfrich  v.  Stem,  17  Pa. 
St.  143. 

hioulh  Carolina. —  Nobles  i".  Hogg,  36  S.  C. 
322,  15  S.  E.  3.59. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Edins,  (Civ. 
App.  1896)  35  S.  W.  953. 

Vermont.—  Walsh  v.  Pierce,  12  Vt.  130. 

West  Virginia. —  Hunter  Robinson,  5 
W.  Va.  272. 

Wisconsin. —  Ilill  v.  Sherwood,  3  Wis.  343. 

United  Hlaies. —  Uhlc  Buriiham,  44  Ecd. 
729;  Evans  v.  Flettick,  8  Ecd.  Cas.  No.  4,562, 
1  Robb  I'at.  Can.  ]6(;,  3  Wash.  408  [affirmed 
in  7  Wheat.  /)5.'{,  5  I.,  cd.  4061. 

Waiver  of  objections  sec;  infra,  XXI 11. 

[XXII,  C,  3,  j  I 


Refusal   to   remand   commission. —  Where 

testimony  taken  under  a  commission  had 
been  filed  more  than  eight  months  and  had 
been  before  an  auditor  to  wliose  report  ex- 
ceptions had  Ixtan  filed,  the  commission  will 
not  be  remanded  on  the  ground  that  the  com- 
missioner had  by  mistake  written  down  in- 
correctly the  testimony  of  one  of  the  defend- 
ants who  was  examined  as  a  witness.  Tolson 
V.  Tolson,  4  Md.  Ch.  119. 

85.  Wendell  v.  Abbott,  45  N.  H.  349 ;  Bart- 
lett  V.  Hoyt,  33  N.  H.  151;  Hill  v.  Meyers,  43 
Pa.  St.  170;  Randolph  v.  Woodstock,  35  Vt. 
291;  Pettibone  v.  Rose,  Brayt.  (Vt.)  77. 

Issue  of  law. —  In  directing  an  issue  at  law 
the  chancellor  ordered  that  all  testimony  pre- 
viously taken  in  the  case  should  be  read  at 
the  trial  of  the  issufe.  Certain  parts  of  depo- 
sitions had  been  objected  to  at  the  time  of 
taking,  but  no  objection  was  made  to  them 
when  the  order  was  granted  authorizing  them 
to  be  read  on  the  trial  of  the  issue.  Under 
such  circumstances  it  was  held  that  it  was 
too  late  to  renew  the  objections  when  the 
depositions  were  offered  on  the  trial,  and  that 
by  failing  to  object  when  the  order  was  made 
the  objections  were  waived.  Black  v.  Lamb, 
12  N.  J.  Eq.  108. 

Proof  of  notice. —  If  depositions  are  read 
on  a  trial  without  objection,  or  if  objection 
is  made  without  an  exception  taken  to  their 
admission,  upon  another  trial  they  will  not 
be  excluded  for  the  failure  to  prove  notice  to 
take  them,  unless  the  party  objecting  has 
given  notice  to  the  other  party  of  his  inten- 
tion to  object  to  them  in  time  to  enable  the 
party  offering  them  to  take  them  again,  and 
the  witnesses  are  alive  at  the  time  of  such 
notice.  Peshine  v.  Shepperson,  17  Graft. 
(Va.)  472,  94  Am.  Dec.  468. 

Time  limited  by  rule  of  court. —  Syphers 
V.  Meighen,  22  Pa.  St.  125. 

86.  Randolph  v.  Woodstock,  35  Vt.  291. 

Depositions  read  on  former  trial. —  Inter- 
rogatories which  have  been  read  on  a  pre- 
vious trial  without  exception  to  thoir  execu- 
tion cannot  be  excepted  to  on  a  subsequent 
trial.  The  failure  to  except  in  tlic  first  in- 
stance is  a  waiver  of  the  objection.  Thomas 
r.  Kinsey,  8  Ga.  421 ;  Sponce  v.  Smith,  18 
N.  IT.  587.  And  so  in  Kincaid  v.  Kincaid,  1 
J.  J.  Miusli.  (Ky.)  100,  it  was  held  tliat  the 
rejeciidii  w  iUiout  notice  of  objection  to  depo- 
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ticular  defect  relied  upon  should  be  pointed  out  in  the  objection,^'  otherwise  it 
will  be  considered  as  waived  and  cannot  be  urged  on  the  hearing  or  on  appeal.^^ 
Mere  vague  and  indefinite  objections or  general  objections  going  to  the  entire 
deposition  without  specification  or  detail  will  be  rejected  as  not  worthy  of 
consideration.''^ 


sitions  which  had  been  read  on  a  former  trial 
of  the  same  suit  without  objection  was  suf- 
ficient cause  for  a  new  trial. 

87.  Alabama. —  Tuskaloosa  Cotton-Seed  Oil 
Co.  r.  Perry,  85  Ala.  158,  4  So.  635;  Donnell 
V.  Thompson,  13  Ala.  440. 

Arkansas. —  Clark  v.  Moss,  11  Ark.  736. 

California. —  Gassen  v.  Hendriek,  74  Cal. 
444,  16  Pac.  242;  Higgins  v.  Wortell,  18  Cal. 
330. 

Connecticut. —  Lee  v.  Stiles,  21  Conn.  500. 

Illinois. —  Merchants'  Despatch  Transp.  Co. 
V.  Leysor,  89  111.  43. 

Indiana. —  Scott  Indianapolis  Wagon 
Works,  48  Ind.  75;  Maggart  v.  Freeman,  27 
Ind.  531.  And  see  Murray  v.  Phillips,  59  Ind. 
56. 

loioa. —  Whitaker  v.  Sigler,  44  Iowa  419. 

Kansas. —  Neosho  Valley  Invest.  Co.  v. 
Hannum,  63  Kan.  621,  66  Pac.  631;  Gano 
V.  Wells,  36  Kan.  688,  14  Pac.  251. 

Kentucky. —  Wickliffe  v.  Ensor,  9  B.  Hon. 
253. 

Louisiana. — Morrison  v.  White,  16  La.  Ann. 
100. 

Mississippi. —  Wesling  r.  Noonan,  31  Miss. 
599. 

ii/rssowri.— Duvall  v.  Ellis,  13  Mo.  203; 
Chapman  v.  Spicer,  10  Mo.  689;  State  Bank 
V.  Merchants'  Bank,  10  Mo.  123. 

Neio  Hampshire. —  Whipple  v.  Stevens,  22 
N.  H.  219;  Bellows  v.  Copp,  20  N.  H.  492. 

New  Mexico. — Rosenthal  r.  Chisum,  1  N.  M. 
633. 

Neio  York. —  Zellweger  v.  Caffe,  5  Duer  87 ; 
Brooks  V.  Shultz,  3  Abb.  Pr.  N.  S.  124. 

North  Dakota.— VelaM  v.  Dealy,  11  N.  D. 
629,  89  N.  W.  325. 

Pennsylvania. —  Peters  v.  Horbaeh,  4  Pa. 
St.  134. 

Tennessee. — -Mt.  Olivet  Cemetery  Co.  v. 
Shubert,  2  Head  116;  Looper  v.  Bell,  1  Head 
373;  Oliver  v.  State  Bank,  2  Swan  59;  Whit- 
ley V.  Davis,  1  Swan  333 ;  Hodges  v.  Nance, 
1  Swan  57. 

Texas. —  Neyland  v.  Bendy,  69  Tex.  711,  7 
S.  W.  497  ;  Ford  v.  Clements,  13  Tex.  592. 

Virginia. —  Harriman  i'.  Brown,  8  Leigh 
697 ;  Buster  v.  Wallace,  4  Hen.  &  M.  82. 

W isconsin. —  Southwick  v.  Berry,  1  Pinn. 
559. 

United  States. —  Walker  v.  Parker,  30  Fed. 
Cas.  No.  17.082,  5  Cranch  C.  C.  539. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  323 
et  seq. 

Reference  to  number  of  question  and  an- 
swer.—  An  exception  to  the  admission  of  cer- 
tain evidence  in  a  deposition  by  reference  to 
the  questions  and  answers  in  the  deposition 
by  their  numbers  is  sufficient,  without  setting 
out  the  evidence  in  the  exceptions.  Pence  v. 
Waugh,  135  Ind.  143,  34  N.  E.  860  [piting 


Elliott  V.  Russell.  92  Ind.  526;  Ball  v.  Balfe, 
41  Ind.  221]. 

88.  Tuskaloosa  Cotton-Seed  Oil  Co.  v. 
Perry,  85  Ala.  158,  4  So.  635 ;  Dryer  V.  Lewis, 
57  Ala.  551;  Dickerson  v.  Chrisman,  28  Mo. 
134;  Brooks  v.  Schultz,  3  Abb.  Pr.  N.  S. 
(N.  Y.)  124. 

89.  Illinois. — King  v.  Chicago,  etc.,  R.  Co., 
98  111.  376. 

Indiana. —  Scott  v.  Indianapolis  Wagon 
Works,  48  Ind.  75. 

Mississippi. —  Wesling  v.  Noonan,  31  Miss. 
599. 

Missouri. —  Dickerson  v.  Chrisman,  28  Mo. 
134;  Duvall  v.  Ellis,  13  Mo.  203;  State  Bank 
V.  Merchants'  Bank,  10  Mo.  123. 

North  Carolitm. —  Smith  v.  McGregor,  93 
N.  C.  101,  1  S.  E.  695. 

Tennessee. —  Oliver  v.  State  Bank,  2  Swan 
59 ;  Whitley  v.  Davis,  1  Swan  333 ;  Hodges  t;. 
Nance,  1  Swan  57. 

United  States. — ■  Camden  v.  Doremus,  3 
How.  515,  11  L.  ed.  705. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  324 
et  seq. 

Stringent  construction. —  A  general  motion 
to  suppress  a  deposition  which  does  not 
specify  any  particular  grounds  of  objection, 
if  it  can  be  considered  at  all'  in  the  appellate 
court,  will  receive  the  strongest  construction 
that  it  reasonably  admits  of  against  the  ob- 
jecting party.    Walker  v.  Smith,  28  Ala.  569. 

Part  of  deposition  in  evidence. —  A  motion 
below  to  suppress  parts  of  certain  depositions 
will  not  be  considered  on  appeal,  when  the 
record  shows  that  a  part  only  of  the  deposi- 
tions objected  to  were  read  in  evidence  and 
fails  to  designate  what  portions  were  so  read 
and  what  were  not.  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

90.  Tuskaloosa  Cotton- Seed  Oil  Co.  v. 
Perry,  85  Ala.  158,  4  So.  635;  Jordan  v. 
Jordan,  17  Ala.  466;  Donnell  v.  Jones,  13 
Ala.  490,  48  Am.  Dec.  59;  Fitzpatrick  v. 
Papa,  89  Ind.  17.  And  see  Murdoek  v.  Me- 
Neely,  1  Ohio  Cir.  Ct.  16 ;  Hartstein  v.  Hart- 
stein,  74  Wis.  1,  41  N.  W.  721. 

Discretion  of  court. —  Valton  v.  National 
Loan  Fund  L.  Assur.  Soc,  22  Barb.  (N.  Y.) 
9  [atfirmed  in  20  N.  Y.  32]. 

91.  Alabama. —  Tuskaloosa  Cotton-Seed  Oil 
Co.  V.  Perry,  85  Ala.  158,  4  So.  635;  Howard 
V.  Coleman,  36  Ala.  721 ;  Saltmarsh  v.  Bower, 
34  Ala.  613;  Gray  v.  Brown.  22  Ala.  262; 
Milton  V.  Rowland,  11  Ala.  732;  Wallis  V. 
Rhea,  10  Ala.  451. 

Arkansas. — Blunt  v.  Williams,  27  Ark.  374; 
Blackburn  v.  Morton,  18  Ark.  384;  Clark  v. 
Moss,  11  Ark.  726. 

California. —  Gassen  v.  Hendriek,  74  Cal. 
444,  16  Pac.  242. 

Connecticut. —  Lee  v.  Stiles,  21  Conn.  500. 

[XXII,  D,  1] 


1022  [ISCyc] 


dkpos/tkjns 


2.  Part  of  Deposition  Admissible.    Wlrcn  ob  jections  are  taken  to  tfie  wliole  of 

a  deposition,  a  general  exception  may  l)e  good;  but  wlicn  a  part  only  is  excep- 
tionable, the  exce[)tionable  pai't  slioiild  be  sjKicified,  for  on  a  gcrjcral  objection  to 
the  entire  deposition,  if  any  part  thereof  contain  Jcgal  evidence,  the  objection 
should  be  overruled."^ 


Illinois. —  Thomas  v.  Dunaway,  30  111.  373. 
Indiana. —  Manning  v.  CJasharie,  27  Ind. 
399. 

Kentucky. —  Wickliffe  t.  Ensor,  9  B.  Mon. 
253 ;  Graham  v.  ilackwith,  1  A.  K.  Marsh. 
423. 

Louisiana. — •  Follain  v.  Dupre,  11  Rob.  454. 
ilufssuchusctl8. — Waters  t".  Gilbert,  2  Gush. 
27. 

Mississijypi. —  Wesling  v.  Noonan,  31  Miss. 
599. 

Missouri. —  Dickey  v.  Malechi,  G  Mo.  177, 
34  Am.  Dee.  130. 

New  Hampshire. — Bellows  v.  Copp,  20  N.  H. 
492. 

Isleiv  Jersey. —  Mo  ran.- f.  Green,  21  N.  J.  L. 
562;  Ludlam  v.  Broderick,  15  N.  J.  L.  269. 

ISfew  Mexico. — Rosenthal  v.  Chisum,  1  N.  M. 
633. 

New  York. —  Zellweger  v.  Gaffe,  12  Diier 
87  ;  Brooks  v.  Schultz,  3  Abb.  Pr.  N.  S.  124. 

North  Carolina. —  Smith  v.  McGregor,  96 
N.  C.  101,  1  S.  E.  695. 

Pennsylvania. —  Wojcieckowski  v.  Johnkow- 
ski,  16  Pa.  Super.  Ct.  444. 

Houth  Carolina. —  Bulwinkle  v.  Cramer,  30 
S.  C.  153,  8  S.  E.  689. 

Tennessee. —  Mt.  Olivet  Cemetery  Co.  n. 
Shiibert,  2  Head  116. 

Texas. — •  Wells,  etc..  Express  v.  Waites, 
(Civ.  App.  1900)  60  S.  W.  582. 

Vermont. —  Hurlburt  v.  Hurlburt,  63  Vt. 
607,  22  Atl.  850. 

United  States. —  Camden  v.  Doremus,  3 
How.  515,  11  L.  ed.  705. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  326. 

Admission  of  objection. —  When  a  party  of- 
fers a  deposition,  accompanied  by  a  release  of 
the  witness,  admitting  that  he  is  incompetent 
without  a  release,  and  the  opposite  party  ob- 
jects to  the  deposition  on  the  ground  that  it 
did  not  appear  that  the  release  was  known 
to  tlie  witness,  the  objection  is  sufficiently 
definite  and  specific.  Fitzpatrick  v.  Baker, 
31  Ala.  5G3. 

Failure  of  record  to  shov/  authority  for 
taking. —  Where  objection  is  taken  generally 
to  tiio  admission  of  depositions  without  speci- 
fyin'j;  the  objection,  if  the  record  does  not 
slui'A  a  slate  of  facts  authorizing  the  taking 
of  <lc|)ositi()ns  the  judgment  will  he  reversed 
for  admitting  them.  Crary  v.  Barlow,  5  Ark. 
210. 

92.  .\Iahnma. — Saltmarsh  v.  Bower,  34  Ala. 
013;  Walker  Walker,  34  Ala.  409;  Ward 
V.  Reynolds,  32  Ala.  384;  Walker  v.  Forbes, 
31  Ala.  9;  Chamberlain  v.  Maaterson,  29  Ala. 
299;  Hudson  V.  Crow,  2(i  Ala.  515;  Love  r. 
Dargan.  21  Ala.  583;  Melton  v.  Troutman,  15 
Ala.  .535;  Hatchett  r.  (iibson,  13  Al\.  587; 
Rorliiiid  r.  Walker,  7  Ala.  269;  Litchfield  v. 
Falc(mer,  2  Ala.  280. 

Arkannas. —  Hempstead    v.    Joiniston,  18 
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Ark.  123,  65  Am.  Dec,  458;  Hemphill  v.  Mil- 
ler, 10  Ark.  271;  Clark  v.  Moss,  11  Ark.  736. 

California. —  Higgins  v.  Wortell,  18  Cal. 
330. 

Connecticut. —  Atwater  v.  Morning  New« 
Co.,  07  Conn.  504,  34  Atl.  865;  Merriam  v. 
Haitford,  etc.,  R.  Co.,  20  Conn.  354,  52  Am. 
Dec.  344. 

Illinois. —  Steel  v.  Shafer,  39  111.  App.  185. 

Indian/i. —  Lee  v.  Hills,  66  Ind.  474. 

Iowa. —  Adae  v.  Zangs,  41  Iowa  536. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Graves,  78  Ky.  74;  Walker  Goodloe,  C  Ky. 
L.  Rep.  588 ;  Priest  v.  Tavlor,  0  Ky.  L.  Rep. 
216;  Hedger  v.  Reed,  5  Ky.  L.  Rep.  513;  Mc- 
Mahan  v.  Gibbons,  4  Ky.  L.  Rep.  266. 

Minnesota. —  Day  v.  Raguet,  14  Minn.  273. 

Pennsylvania. —  Peters  v.  Horbach,  4  Pa. 
St.  134. 

Tennessee. —  Johnson  v.  Patterson,  13  Lea 
626. 

Texas.—-  Ford  v.  Clements,  13  Tex.  592. 

Vermont. —  Hurlburt  /;.  Hurlburt,  63  Vt. 
667,  22  Atl.  850 ;  Webb  v.  Richardson,  42  Vt. 
465. 

Virginia. —  Harriman  v.  Brown,  8  Leigh 
697 ;  Buster  v.  Wallace,  4  Hen.  &  M.  82. 

This  distinction  is  grounded  not  in  form 
merely,  but  has  its  support  in  substance ;  and 
indeed  a  departure  from  this  rule  would  be 
attended  with  the  charge  of  doing  manifest 
injustice.  In  many  eases  an  appellate  court 
sitting  as  a  court  of  error  would  be  called  on 
to  reverse  on  exceptions,  of  which  the  court 
and  the  opposite  party  never  heard,  and 
which  if  pointed  out  at  the  time  would  have 
been  remedied  or  waived.  Peters  v.  Horbach, 
4  Pa.  St.  134. 

It  would  be  an  absurd  practice  to  permit  a 
party  to  throw  upon  the  court  the  burden  of 
scrutinizing  the  entire  proceedings,  from  the 
making  of  the  affidavit  to  the  return  of  the 
deposition  into  court,  in  quest  of  a  fatal  ob- 
jection; while  the  party  stood  by  forbearing 
to  direct  the  attention  of  the  court  to  any 
points  of  objection.  Saltmarsh  v.  Bower,  34 
Ala.  613. 

Answers  to  particular  questions. —  Gassen 
v.  Hendriek,  74  Cal.  444,  16  Pac.  242. 

Irrelevant  matter. —  ^^Hiere  a  deposition 
containing  irrelevant  matter  is  offered  in  evi- 
dence, objection  should  be  made  to  the  ir- 
relevant portions  specifically  and  not  to  the 
whole  deposition  (Hamaker  r.  Whitecar,  1 
Walk.  (Pa.)  120),  and  although  a  deposition 
ofTerod  in  evidence  may  contain  some  ir- 
relevant and  imj)roper  matter,  and  a  general 
objection  is  made  to  its  admission  by  the 
])arty  against  whom  it  is  offered,  it  is  still 
not,  error  for  the  court  to  allow  the  whole 
deposition  to  be  read  to  the  jury,  but  particu- 
larly instructing  them  in  the  charge  to  regard 
only  those  parts  of  the  deposition  which  tend 
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3.  Questions  Raised  by  General  Objection.  A  general  objection  to  a  deposi- 
tion reaches  tlie  relevancy,  competency,  or  legal  effect  of  the  testimony  but 
will  not  be  considered  as  extending  to  any  matter  of  form  or  question  of  regu- 
larity or  authority  in  respect  to  the  taking  of  such  deposition."* 

E.  Necessity  For  Notice  of  Objection.  The  mode  of  making  objection  to 
the  admission  of  depositions  in  evidence  depends  upon  the  specific  objection  urged 
at  the  time  when  the  objection  is  taken."^  In  some  states  the  law  requires  a  notice 
in  writing  of  exceptions  to  the  depositions  to  be  filed  before  the  time  of  trial ; 


to  prove  a  particular  point  wliicli  it  is  ma- 
terial for  the  partv  to  prove  (Nortlifield  v. 
Plymouth,  20  Vt.  582 ) . 

Leading  interrogatories. — Nevland  v.  Bendy, 
69  Tex.  711,  7  S.  W.  497. 

Partly  hearsay. — Tussey  v.  Behmer,  9  Lane. 
Bar  (Pa.)  45.  See  also  Ward  v.  Reynolds,  32 
Ala.  384;  Charlton  v.  Unis,  4  Gratt.  (Va.) 
58. 

Several  depositions. —  One  motion  to  sup- 
press several  depositions  is  well  overruled  if 
either  be  good.  Bartee  v.  James,  33  Ala.  34; 
Thomas  v.  De  Graff enreid,  27  Ala.  651.  An 
objection  "  to  each  sentence  of  each  deposi- 
tion "  is  nothing  more  than  a  general  objec- 
tion to  each  deposition,  and  where  each  deposi- 
tion so  objected  to  contained  some  legal 
evidence  the  objections  were  held  to  be  prop- 
erly overruled.  Taylor  v.  Strickland,  37  Ala. 
642. 

93.  Blackburn  v.  Morton,  18  Ark.  384; 
Parsons  r.  Huff,  38  Me.  137 ;  Fuchs  v.  Morris, 
81  Hun  (N.  Y.)  536,  3  N.  Y.  Suppl.  1017; 
Taylor  v.  Mayhew,  11  Heisk.  (Tenn.)  596; 
Barton  v.  Trent,  3  Head  (Tenn.)  167.  But 
compm-e  Pi'eslar  v.  Stallworth,  37  Ala.  402 ; 
Gray  v.  Brown,  22  Ala.  262;  Frederick  V. 
Ballard,  16  Nebr.  559,  20  N.  W.  870;  State  v. 
Jones,  7  Nev.  408. 

Where  a  defendant  by  his  cross-examina- 
tion of  a  co-defendant  elicits  facts  additional 
to  his  deposition,  and  which  will  operate 
against  the  party  cross-examining,  he  cannot 
get  rid  of  their  effect  by  objecting  to  the  com- 
petencv  of  the  witness.  Bailey  v.  Cooper,  5 
Humpiir.  (Tenn.)  400. 

94.  Blackburn  r.  Idorton,  18  Ark.  384; 
Parsons  r.  Huff',  38  Me.  137  ;  Garvin  v.  Lut- 
trell,  10  Humphr.  (Tenn.)  16  [citing  Sexton 
17.  Brock,  15  Ark.  345 ;  Duvall  v.  Ellis,  13  Mo. 
203;  Hughes  r.  Nance,  1  Swan  (Tenn.)  57]. 

Certified  objection. —  WTiere  it  was  certified 
in  the  caption  of  a  deposition  that  "  the  de- 
fendant objects  to  the  foregoing  deposition, 
both  as  to  the  form  in  which  it  is  taken  and 
the  matter  testified  to  by  the  witness,"  it 
was  held  that  the  objection  was  too  general, 
and  could  not  avail  defendant  as  an  objection 
to  the  leading  character  of  an  interrogatory 
contained  in  the  deposition,  the  grounds 
thereof  not  being  specified.  Whipple  v. 
Stevens,  22  N.  H.  219. 

Opinion  of  deponent. —  A  general  objection 
to  the  admission  of  a  deposition  is  not  suffi- 
cient to  warrant  the  exclusion  of  an  answer 
to  an  interrogatory  therein  on  the  ground  that 
it  called  for  an  opinion  of  deponent.  Mer- 
chants' Despatch  Transp.  Co.  v.  Leysor,  89  111. 
43. 


95.  Defect  apparent  on  face  of  deposition.. 

—  Where  a  defect  or  omission  is  apparent  on 
the  face  of  depositions,  it  is  a  usual  practice 
in  chancery  to  move  to  suppress  them,  but 
not  to  exclude  them  for  irrelevancy  or  on  ac- 
count of  the  matter  deposed  to.  Vaugine  r. 
Taylor,  18  Ark.  65. 

Instructions  of  court. —  An  objection  to 
parts  of  a  deposition  as  being  hearsay  may 
be  made  by  a  request  to  instruct  the  jury  to  > 
disregard  such  parts.  Pittman  v.  Gaty,  10' 
111.  186.  So  Avhere  a  deposition  is  offered,, 
part  of  which  is  admissible  and  part  not,  the 
objector  should  if  possible  confine  his  objec-- 
tion  to  the  inadmissible  part ;  but  if  the  mat- 
ters are  so  blended  as  to  be  inseparable  he 
may  accomplish  his  object  by  asking  an  in- 
struction as  to  the  applicability  of  the  evi- 
dence. Pettigrevv  v.  Barnum,  11  Md.  434,  69 
Am.  Dec.  212. 

Upon  a  motion  to  arrest  the  reading  of  the 
depositions  of  a  witness  who  testified  that  he 
was  the  agent  of  the  party  plaintiff,  upon  the 
ground  that  his  authority  as  agent  was  in 
writing  and  ought  to  be  produced,  and  upon 
the  introduction  of  other  evidence  to  prove 
that  his  authority  was  in  writing,  it  was  held 
that  whether  the  fact  that  the  authority  was 
in  writing  was  sufficiently  proved  was  a  fact 
for  the  finding  of  the  court  which  tried  the 
case ;  that  the  supreme  court  would  not  inter- 
fere with  the  finding  of  the  court  below  under 
such  circumstances,  except  in  a  clear,  strong 
case ;  and  that  a  motion  thus  to  arrest  the 
reading  of  depositions  or  the  examination  of 
a  witness  was  irregular,  the  better  practice 
being  to  let  the  reading  or  examination  pro- 
ceed, and  upon  proof  that  the  testimony  was 
illegal  to  move  afterward  to  withdraw  it  from 
the  jury.  Crenshaw  V.  Jackson,  6  Ga.  509,  50 
Am.  Dec.  361. 

96.  California. —  Myers  r.  Casey,  14  Cal. 
542. 

Delaware. —  Randel  v.  Chesapeake,  etc., 
Canal  Co.,  1  Harr.  233;  Woodlin  v.  Hynson, 
1  Harr.  224. 

Georgia. — ■  Rogers  v.  Truett,  73  Ga.  386 ; 
Davis  V.  Central  R.  Co.,  60  Ga.  329. 

Michigan. —  Facey  v.  Otis,  11  Mich.  213. 

North  Carolina. —  Woodley  .v.  Hassell,  94 
N.  C.  157. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Richards,  83 
Tex.  203,  18  S.  W.  611;  Harris  v.  Nations,  79 
Tex.  409,  15  S.  W.  262 ;  Brown  v.  Mitchell,  75 
Tex.  9,  12  S.  W.  9;  Wade  v.  Love,  69  Tex. 
522,  7  S.  W.  225 ;  Jones  v.  Ford,  60  Tex.  127 ; 
Lee  V.  Stowe,  57  Tex.  444;  Sheegog  v.  James, 
26  Tex.  501;  Scott  v.  Delk,  14  Tex.  341;  Da- 
vidson V.  Wallingford,  (Civ.  App.  1895)  30 
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but  an  objection  may  be  filed  witli  the  papers  in  tlie  case  or  l^y  indorsement  of 
objection  upon  the  deposition  itself.''*'' 

F.  Renewal  of  Objections  at  Trial.  Altliough  a  party  has  objected  to  the 
deposition  at  the  time  of  taking  or  jjrior  to  the  time  when  it  is  oiiered  in  evi- 
dence, yet  in  order  to  render  his  objection  available  it  must,  save  in  the  case  of 
incompetent  evidence,"^  be  renewed  at  the  trial  or  it  will  be  considered  waived''*''' 
and  will  not  be  co.nsidered  on  appeal.^ 


S.  W.  28G;  Kean  v.  Zundelowitz,  9  Tex.  Civ. 
App.  350,  29  S.  W.  930 ;  .Snow  v.  Price,  1  Tex. 
App.  Civ.  Cas.  .§  1342. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  322. 

Interrogatories  by  consent. —  \\Tiere  inter- 
rogatories are  taken  by  consent  without  com- 
mission in  a  justice's  court,  they  will  not  be 
excluded  on  mere  written  objection  to  the 
same,  founded  upon  refusal  of  the  witness  to 
answer  some  of  the  cross  interrogatories,  it 
not  appearing  that  any  notice  of  the  objection 
was  given  to  the  opposite  party  or  his  coun- 
sel, nor  that  the  answers  had  not  been  in  the 
ofRce  for  twenty-four  hours  before  the  trial. 
Baker  r.  Thompson,  89  Ga.  480,  15  S.  E. 
C44. 

No  venue  shown. — Where  the  interrogatories 
are  rejected  on  the  ground  that  no  venue  is 
shown,  objection  to  them  will  not  be  over- 
ruled on  a  subsequent  trial,  on  the  ground 
that  notice  of  the  objection  was  not  given  in 
writing,  as  is  required  when  interrogatories 
have  been  on  file  twenty-four  hours.  Cecil  v. 
Gazan,  71  Ga.  631. 

Objection  apparent  on  face  of  deposition. — 
In  Myers  v.  Casey,  14  Cal.  542,  it  was  held 
that  tlie  rule  that  "  all  exceptions  to  deposi- 
tions .  .  .  unless  appearing  on  the  face 
thereof,  must  be  filed,"  etc.,  meant  not  that 
the  objectionable  matter  must  appear,  but 
that  the  objection  must  appear  on  the  face 
of  the  depositions. 

Objection  resulting  in  nonsuit. — T^Hiere  rea- 
sonable notice  to  the  adverse  party  of  formal 
objections  to  a  deposition  is  not  given,  the 
court  will  set'  aside  a  nonsuit  entered  in  con- 
sequence of  such  objections  to  the  deposition 
without  costs.  Dodge  v.  Israel,  7  Fed.  Cas. 
No.  3,952,  4  Wash.  323. 

97.  See  East  Tennessee,  etc.,  E.  Co.  v. 
Aiken,  89  Tenn.  245,  14  S.  W.  1082. 

98.  jLentMc/cj,/.— Scott  v.  Cook,  4  T.  B.  Mon. 
280. 

Michigan. —  Parsons  v.  Dickinson,  23  Mich. 
56. 

Tennessee. —  Whitley  v.  Davis,  1  Swan  333. 

Virgmia. —  Fant  v.  Miller,  17  Gratt.  187 ; 
Beverly  v.  Brooke,  2  Leigh  425. 

West  Virginia. —  Middlctown  v.  White,  5 
W.  Va.  572. 

See  10  Cent.  Dig.  tit.  "Depositions,"  S  320. 

Chancery  practice. —  When  the  deposition 
of  a  pai'ty  in  ii  suit  in  chancery  is  taken  under 
a  sp(!oial  coniini.ssion,  subject  to  all  just  ex- 
f('])tjons,  wiictlicr  the  (]e])osition  be  cxocpted 
iigairist  on  ground  of  incompetency  or  not, 
it  behooves  the  court  to  examine  and  decide 
the  ()ucKtion  of  competency;  and  althougli  the 
(Icjiosition  lie  read  at  the  hearing  in  the  court 
of  chancery  Avitliout  exc(!])tion,  yet  if  on  an 
iip|)('al  from  tlu;  decree  the  appellate  court 
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finds  the  deposition  incompetent  evidence  by 
reason  of  this  deponent's  interest  in  the  event, 
it  will  pay  no  regard  to  the  deposition,  Bev- 
erley V.  Brooke,  2  Leigh  (Va.j  425. 

Change  of  judges. —  Where  a  motion  was 
made  before  trial  to  suppress  portions  of  a 
deposition  on  the  ground  of  incompetency  and 
irrelevancy,  which  was  overruled,  but  the 
motion  was  renewed  when  the  deposition  was 
offered  in  evidence,  it  was  held  that,  although 
there  had  been  a  change  of  judges,  the  de- 
cision first  made  was  not  a  bar  to  the  second. 
Hellman  v.  Wright,  1  Wyo.  190. 

Refusal  to  suppress  on  motion. — ■  Objections 
to  depositions  on  the  ground  of  incompetency 
and  irrelevancy  should  be  made  on  the  trial, 
and  this,  although  the  court  has  previously 
refused  to  suppress  them  on  motion.  Hell- 
man  V.  Wright,  1  Wyo.  190. 

99.  Nebraska. —  Dawson  t".  Dawson,  26 
Nebr.  716,  42  N.  W.  744. 

New  Hampshire. —  Adams  v.  Adams,  64 
N.  H.  224,  9  Atl.  100;  Lisbon  v.  Bath,  23 
N.  H.  1. 

'New  Jersey. —  Black  v.  Lamb,  12  N.  J.  Eq. 
108. 

Wisconsin. —  Kasson  v.  Noltner,  43  Wis. 
646. 

United  States. —  Northern  Pac.  R.  Co.  v. 
Urlin,  158  U.  S.  271,  15  S.  Ct.  840,  39  L.  ed. 
977;  Ray  v.  Smitli,  17  Wall.  411,  21  L.  ed. 
066. 

See  16  Cent.  Dig.  tit.  "Depositions,"  §  320. 

Objection  on  argument. —  Where  an  objec- 
tion was  made  to  a  deposition  admitted  by 
the  court,  but  the  party  agreed  that  the  depo- 
sition might  rest  until  the  argument,  to  be 
then  pursued  if  he  should  think  fit,  and  on 
the  argument  no  allusion  was  made  to  it, 
the  objection  was  waived.  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  21,  So  Am.  Dec.  240. 

Omission  of  objections  in  reading. —  If  one 
against  whom  on  a  trial  a  deposition  is  read 
would  object  to  the  omission  in  the  reading 
of  objections  noted  to  certain  of  the  inter- 
rogatories he  must  do  so  at  the  time  of  the 
omission.  After  the  reading  he  cannot  de- 
mand the  exclusion  of  the  deposition.  Valen- 
tine V.  Middlesex  R.  Co.,  137  Mass.  28. 

1.  California. —  Parrott  v.  Byers,  40  Cal. 
014. 

Illinois. —  Winona    First    Nat.  Bank 
Pierce,  99  111.  272;  King  v.  Chicago,  etc.,  R. 
Co.,  98  Jll.  ;!76. 

Iowa. —  Neimeyer  v.  Cass  County  Bank,  42 
Iowa  124. 

KcntucJcy. —  Armstrong  v.  Mudd,  10 
B.  Moil.  50  Am.  Dec.  545;  Scott  Cook, 
4  T.  li.  Mon.  280. 

Missouri. —  Webster  v.  Canmann,  40  Mo. 
156. 
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XXIII.  WAIVER  OF  OBJECTIONS. 
A.  In  General.  Where  a  party  has  appeared  and  cross-examined  the  depo- 
nent, but  at  the  time  makes  no  objections  to  the  proceedings  or  evidence,  lie  will 
be  considered  as  having  waived  his  right  to  object.^  Thus  by  appearing  and 
ci'oss-examining  withoiit  objection  he  waives  irregularities  in  the  issuance  of  the 
commission,^  the  authority  of  the  commissioner,*  the  form  or  nature  of  the  inter- 
rogatories,^ and  the  competency  of  the  witness  to  testify  to  the  matter  in  con- 


Nebraska. —  Starring  v.  Mason,  4  Nebr. 
367. 

Neiv  Jersey. —  Black  v.  Lamb,  12  N.  J.  Eq. 
108. 

New  York. —  Martin  v.  Silliman,  53  N.  Y. 
615. 

Tennessee. —  Whitley  v.  Davis,  1  Swan  333. 

Virginia. —  Summers  v.  Darne,  31  Gratt. 
791;  Fant  v.  Miller,  17  Gratt.  187. 

United  States.— B-ay  v.  Smith,  17  Wall. 
411,  21  L.  ed.  666. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  320. 

No  objection  in  lower  court. —  W^here  a  dep- 
osition after  a  motion  has  been  unsuccess- 
fully made  at  one  time  to  suppress  it  as 
irregularly  taken  is  at  another  read  on  trial 
without  objection  or  exception,  it  cannot  be 
objected  to  in  the  supreme  court  of  the 
United  States  on  the  grounds  that  were  made 
for  its  suppression  or  for  any  cause.  Brown 
t'.  Tarkington,  3  Wall.  (U.  S.)  377,  18  L.  ed. 
255. 

2.  Delaware. —  Anderson  v.  Thoroughgood, 
5  Harr.  199. 

Kentucky. —  Frazier  v.  Malcolm,  62  S.  W. 
13,  22  Ky.  L.  Rep.  1876;  Dean  v.  Phillips,  61 
S.  W.  lb,  22  Ky.  L.  Hep.  1621.  And  see 
Flowers  v.  Miller,  16  S.  W.  705,  13  Ky.  L. 
Eep.  2,50. 

Maryland. —  Boteler  v.  Beall,  7  Gill  &  J. 
389. 

New  Hampshire. —  Free  v.  Buckingham,  59 
N.  H.  219. 

New  York. —  Rushmore  v.  Hall,  12  Abb.  Pr. 
420;  Barrow  V.  Rhinelander,  1  Johns.  Ch. 
550. 

North  Carolina. —  Barnhardt  v.  Smith,  86 
N.  C.  473. 

United  States. —  Shutte  v.  Thompson,  15 
Wall.  151,  21  L.  ed.  123;  Brown  v.  Ellis,  103 
Fed.  834. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  329. 

Manner  of  inclosure. —  In  In  re  Noble,  22 
111.  App.  535,  a  partj^  moved  to  open  the  dep- 
ositions, and  then  after  they  were  opened 
moved  to  suppress  them  on  the  ground  that 
they  were  not  properly  inclosed  as  required 
by  the  statute.  Upon  a  denial  of  the  motion, 
it  was  held  that  the  motion  to  open  the  depo- 
sitions was  a  waiver  of  any  visible  defect 
in  the  manner  in  which  they  were  inclosed. 

Second  deposition. —  If  a  deposition  be  im- 
properly suppressed,  the  party  waives  the 
error  by  introducing  another  deposition  of 
the  same  witness  testifying  to  the  same  facts. 
Sanders  !•.  Johnson,  6'Blackf.  (Ind.)  50,  36 
Am.  Dec.  564. 

3.  Alahama. —  Birmingham  Union  E,.  Co.  f. 
Alexander,  93  Ala.  133,  9  So.  525. 
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Maryland. —  Scott  v.  Scott,  17  Md.  78; 
Cherry  v.  Baker,  17  Md.  75. 

O/ito.— Woods  V.  Dille,  11  Ohio  455. 

Wisconsin. —  Dudley  v.  Beck,  3  Wis.  274. 

United  States.— 'R\q\i  v.  Lambert,  12  How. 
347,  13  L.  ed.  1017. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  332. 

Objection  to  commission  see  supra,  X,  D. 

Consent  to  commission. —  If  a  commission 
issue  by  consent  the  want  of  an  affidavit  of 
the  materiality  of  the  testimony  cannot  be 
urged.    Clay  v.  Kirkland,  4  Mart.  (La.)  405. 

Fundamental  objections. —  If  a  party  with- 
out notice  of  taking  deposition  attends  and 
cross-examines  a  witness,  while  it  might  be 
considered  a  waiver  of  notice,  it  is  not  a 
waiver  of  such  fundamental  objections  as  the 
want  of  a  commission  and  the  failure  to  make 
affidavit,  as  required  by  statute.  Ragan  v. 
Cargill,  24  Miss.  540.  So,  in  Seymour  v.  Far- 
rell,  51  Mo.  95,  it  was  held  that  the  appear- 
ance of  an  opposing  party  at  the  taking  of 
depositions  is  not  a  waiver  of  a  dedimus. 

4.  Crowther  v.  Rowlandson,  27  Cal.  376; 
Phillipi  V.  Bowen,  2  Pa.  St.  20.'  In  Sewell 
V.  Gardner,  48  Md.  178,  plaintiiT  applied  for 
a  commission  and  named  a  commissioner, 
but  defendant  failed  to  name  one,  whereupon 
the  commission  issued  to  the  commissioner 
designated,  and  was  executed  and  returned 
by  him,  and  filed  in  the  case.  Defendant 
afterward  filed  affidavits  and  made  motions 
for  various  purposes,  filed  amended  pleas,  and 
demanded  a  bill  of  particulars.  It  was  held 
that  whatever  objection  he  had  to  there  being 
but  one  commissioner  was  waived. 

More  than  one  commissioner. —  Where  a 
commission  to  take  a  deposition  issues  to 
three  persons,  before  whom  the  parties  ap- 
pear, and  examine  and  cross-examine  defend- 
ant without  objection,  they  cannot  afterward 
object  to  the  competency  of  one  of  the  com- 
missioners to  act.  Douge  v.  Pearce,  13  Ala. 
127. 

Signature  to  citation. —  If  a  person  au- 
thorized to  take  a  deposition  by  commission 
signs  his  citation  as  a  justice  of  the  peace, 
and  the  party  attended  at  the  taking,  it  being 
objected  that  it  did  not  appear  by  the  cita- 
tion that  said  justice  was  acting  as  commis- 
sioner, it  was  held  that  the  objection  if  valid 
was  waived  by  defendant  attending  the  tak- 
ing of  the  deposition.  Kelton  v.  Montaut,  2 
R.  I.  151. 

5.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala. 
112,  8  So.  371,  24  Am.  St.  Rep.  863;  Wal- 
ker r.  Walker,  34  Ala.  469;  Wilkinson  v. 
Moselev,  30  Ala.  562;  Olds  r.  Powell,  10  Ala. 
393;  Overton  v.  Tracey,  14  Serg.  &  R.  (Pa.) 
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troversy/' as  well  as  all  irregularities  in  taking  tlic  deposition^  or  in  filing  the 
same.'*  It  seems,  however,  that  appearing  and  putting  interrogatories  to  the  wit- 
ness waives  only  objections  as  to  the  form  of  the  f^uestion  or  the  manner  of 
examination  if  not  taken  at  the  time,  but  does  not  preclude  objections  to  the  legal 
character  of  the  testimony.^ 

B.  Waiver  of  Notice.  Where  a  party  to  an  action  appears  and  cross- 
examines  the  deponent  and  it  so  appears  in  the  deposition,  regularly  certified, 


311;  Patten  v.  Darling,  18  Fed.  Cas.  No. 
10,812,  1  Cliff.  254.  8ec  also  Townsend  r. 
Jeffries,  24  Ala.  329.  Compwre  Angell  v. 
Kosenbury,  12  Mich.  241.  In  Morse  v.  Cloyes, 
11  Barb.  (N.  Y.)  100,  107,  the  court  said: 
"  The  statute  .  .  .  reserves  to  the  parties 
every  objection  to  the  competency  or  rele- 
vancy of  any  question  put  to,  or  answer  given 
by,  a  witness  examined  upon  commission ; 
but  that  is  not  applicable  to  a  case  m  whioli 
the  parties  have  expressly  stipulated  and 
agreed  upon  tlie  objections  which  are  re- 
served, thus  by  implication  waiving  every 
other.  In  Massachusetts  and  Pennsylvania 
the  rule  is  that  objections  to  the  form  of  the 
interrogatories  must  be  taken  before  they 
are  annexed  to  the  commission  and  go  to  the 
commissioner."  See  also  Anonymous,  2  Pick. 
(Mass.)  165;  Potter  t\  Leeds,  1  Pick.  (Mass.) 
309;  Strickler  v.  Todd,  10  Serg.  &  R.  (Pa.) 
63,  13  Am.  Dec.  649. 

6.  Alabama. —  Brice  v.  Lide.  30  Ala.  647, 
68  Am.  Dec.  148. 

Illinois. —  Warren  v.  Warren,  105  111.  568. 
Kentucky. —  Weil  v.  Silverstone.  6  Bush 
698. 

MirJiigan. —  Hasey  v.  White  Pigeon  Beet 
Sugar  Co.,  1  Dougl.  193. 

Virginia.—  Smith  v.  ProfRtt,  82  Va.  832,  1 
S.  E.  67;  Neilson  v.  Bowman,  29  Gratt.  732. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  335. 

Competency  of  witness  see  supra,  XVII,  L. 

Knov/ledge  of  incompetency. —  "\i\1iere  a 
party  in  a  chancery  suit  proceeds  to  examine 
a  witness  whom  he  knows  to  be  interested, 
the  deposition  cannot  be  excluded  at  his  in- 
stance on  the  sole  groimd  of  the  incompe- 
tency of  the  witness.  Lyde  v.  Taylor,  17 
Ala.'  270. 

7.  Williams  v.  Banks,  5  Md.  198;  Northern 
Pac.  R.  Co.  V.  Urlin,  158  U.  S.  271,  15  S.  Ct. 
840,  39  L.  ed.  977  ;  Mechanics'  Bank  v.  Seton, 
1  Pet.  (U.  S.)  299,  7  L.  ed.  152;  Uhle  v. 
Burnham,  44  Fed.  729;  In  re  Thomas,  35 
Fed.  822;  Van  Hook  v.  Pendleton,  28  Fed. 
Cas.  No.  16,852,  2  Blatchf.  85. 

Irregularity  after  testimony  taken. —  Testi- 
mony, being  in  writing,  and  the  certificate 
of  tiie  ollicer  not  sliowing  whose  writing  it 
was,  should  be  suppi'essed,  as  the  exceptant 
could  not  be  deemed  by  appearing  to  have 
waived  an  irregularity  committed  after  the 
testimony  was  taken.  In,  re  Thomas,  35  Fed. 
822. 

No  objections  noted. —  Whore  the  attorneys 
for  both  parties  agree  that  a  deposition  may 
bo  used  in  evidence,  subjoot  to  the  objections 
noted,  and  no  objections  aio  noted,  it  is  error 
to  reject  n  part  of  the  deposition  at  the  in- 
stance of  one  of  the  attorneys,  although  lh<i 
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part  rejected  is  not  legal  evidence.  Erwin  v. 
English,  57  Conn.  562,  19  Atl.  238. 

Testimony  of  several  witnesses  the  same. — 
The  piactice,  where  the  testimony  of  several 
witnesses  is  the  same,  of  including  the  an- 
swers of  all  in  one,  instead  of  taking  down 
the  answer  of  each  separately,  is  one  of 
doubtful  propriety;  but  depositions  should 
not  be  suppressed  on  that  account  at  the 
hearing  of  the  cause,  where  the  testimony 
has  been  published,  and  the  party  who  makes 
the  objection,  having  been  in  default,  is  let 
in  to  defend,  and  on  leave  granted  proceeds, 
without  noticing  the  objection  to  cross-exam- 
ine the  witnesses.  Jordan  v.  Jordan,  17  Ala. 
466. 

Under  the  Alabama  practice,  by  chancery 
rule  62,  when  a  party  files  interrogatories 
he  must  give  the  names  and  places  of  resi- 
dence of  the  witnesses  or  make  affidavit  that 
the  same  are  unknown :  otherwise  no  pro- 
ceedings in  the  interrogatories  shall  be  had 
except  by  consent.  It  was  held  that  objec- 
tion to  the  omission  to  give  notice  of  resi- 
dence is  waived  where  no  objection  is  noted, 
and  as  to  one  of  the  witnesses  consent  is 
given  that  a  commission  issue  at  once,  and 
the  question  is  first  raised  by  motion  to  sup- 
press the  depositions.  Farmer  v.  Farmer,  86 
Ala.  322,  5  So.  434. 

8.  Sharpless  v.  Warren,  (Tenn.  Ch.  App. 
1899)  58  S.  W.  407. 

9.  Lord  V.  Horsey,  5  Harr.  (Del.)  317; 
Howard  v.  Folger,  15  Me.  447 ;  Polleys  v. 
Ocean  Ins.  Co.,  14  Me.  141. 

Cause  not  at  issue. —  So  where  evidence  is 
taken  under  a  special  order  before  the  cause 
was  at  issue  as  to  one  of  defendants  and  in 
his  absence,  it  cannot  be  used  against  him, 
and  the  fact  that  defendants  noticed  a  cause 
"  for  hearing  on  pleadings  and  proof "  is 
not  an  admission  of  the  competency  of  a  dep- 
osition taken  before  the  cause  was  at  issue. 
Lee  V.  Huntoon,  1  Hoflni.  (N.  Y.)  447. 

Deposition  unauthorized. —  It  is  only  when 
a  civil  suit  is  pending  that  depositions  not 
in  perpctuani  are  authorized  to  be  taken, 
and  so  the  appearance  before  the  magistrate 
of  the  adverse  party  and  his  cross-examina- 
tion of  the  witness  do  not  waive  his  right  to 
object  on  the  trial  that  the  deposition  was 
taken  before  suit  began.  Howard  v.  Folger, 
15  Me.  447. 

Irregular  practice. —  Where  defendant  had 
taken  sundry  dejjositions  for  the  purpose  of 
discrediting  a  deposition  taken  by  plaintiff, 
all  of  which  had  been  taken  from  the  files 
contriiry  io  a  rule  of  th(>  couri,  and  before 
the  trial  plaintiff's  counsel  told  defendant's 
counsel  that  he  should  object  to  defendant's 
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sucli  party  will  not  at  the  hearing  of  the  cause  be  permitted  to  object  that  no 
legal  notice  has  been  served  upon  himJ"  The  appearance  and  cross-examination 
is  not  confined  to  the  party  himself.  Such  action  on  the  part  of  his  attorney  "  or 
duly  authorized  agent  will  have  the  same  effect. A  waiver  of  notice  in  this 


depositions  because  they  had  been  taken  from 
tlie  files,  to  which  defendant's  counsel  re- 
plied that  plaintift''s  deposition  was  liable 
to  the  same  objection,  plaintiff's  counsel,  at 
the  trial,  having  read  his  deposition  without 
any  objection  from  defendant's  counsel,  was 
considered  as  having  waived  his  objection 
to  defendant's  depositions.  Potter  v.  Leeds, 
1  Pick.  (Mass.)  309. 

10.  Alabama. —  Potts  v.  Coleman,  86  Ala. 
94,  5  So.  780;  Aieardi  v.  Strang,  38  Ala.  326. 

Arkansas. —  Caldwell  v.  Mc Vicar,  9  Ark. 
418. 

California. —  Jones  v.  Love,  9  Cal.  68. 

Colorado. —  Ryan  v.  People,  21  Colo.  119, 
40  Pac.  755. 

Illinois. —  Greene  County  v.  Bledsoe,  12  111. 
267. 

Indiana. —  Long  f.  Straus,  124  Ind.  84,  24 
N.  E.  C64;  Doe  v.  Brovm,  8  Blackf.  443; 
Conner sville  v.  Wadleigh,  7  Blackf.  102,  41 
Am.  Dec.  214. 

Iowa. —  Mumma  v.  McKee,  10  Iowa  107; 
Nevan  v.  Roup,  8  Iowa  207. 

Kentucky. —  Brooks  v.  Clay,  2  Bibb  499; 
Talbot  V.  Bradford,  2  Bibb  316;  Beatty  c. 
Thompson,  06  S.  W.  384,  23  Kv.  L.  Rep. 
1850. 

Maine. —  George  i'.  Nichols,  32  Me.  179. 

Maryland. —  Waters  v.  Waters,  35  Md.  531. 

Minnesota. —  Waldron  v.  St.  Paul,  33  Minn. 
87,  22  N.  W.  4. 

Mississippi. —  Ragan  t.  Cargill,  24  Miss. 
540. 

Missouri. —  Seymour  v.  Farrell,  51  Mo.  95; 
Goodfellow  V.  Landis,  36  Mo.  168;  Tayon 
i\  Ladew,  33  Mo.  205. 

Neic  Jersey. — Newell  v.  Bassett,  33  N.  J.  L. 
26. 

New  Torfc.— Rushmore  r.  Hall,  12  Abb. 
Pr.  420;  Wait  v.  Pitney,  7  Cow.  69;  Jack- 
son V.  Kent,  7  Cow.  59;  Charruaud  v.  Char- 
ruaud,  3  Edw.  273. 

North  Carolina. —  Kea  v.  Robeson,  39  N.  C. 
427. 

Pennsylvania. —  McCormick  r.  Irwin,  35 
Pa.  St.  Ill;  American  Ins.  Co.  r.  Francia, 
9  Pa.  St.  390;  Porter  v.  Johnston,  2  Yeates 
92. 

Rhode  Island. —  Kelton  r.  Montaut,  2  R.  I. 
151. 

South  Dakota. —  Bern  c.  Bern,  4  S.  D.  138, 
55  N.  W.  1102. 

Wisconsin. —  Benham  v.  Purdy,  48  Wis.  99, 
4  N.  W.  133;  Cameron  v.  Cameron,  15  Wis. 
1,  82  Am.  Dee.  652;  Miller  v.  McDonald,  13 
Wis.  673. 

Linited  States. —  Dinsmore  r.  Maroney.  7 
Fed.  Cas.  No.  3,920,  4  Blatchf.  416.  See  also 
Buddicum  v.  Kirk,  3  Cranch  293,  2  L.  ed. 
444. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  336. 
Doubt  as  to  time  of  notice. —  Where  a  no- 


tice is  issued  on  the  day  of  the  date  of  the 
writ,  and  served  upon  defendant  on  the  day 
of  the  service  of  the  same  writ,  there  being 
no  evidence  as  to  which  service  was  in  fact 
first  made,  and  defendant  attends  at  the  tak- 
ing of  tlie  deposition  and  tal^es  part  in  the 
examination  of  the  deponent  he  cannot  at 
the  trial  deny  that  he  had  sufficient  notice. 
Crooker  v.  Appleton,  25  Me.  131. 

Evidence  of  presence. —  An  alleged  error  in 
overruling  an  exception  to  a  deposition  for 
want  of  sufficient  notice  cannot  be  consid- 
ered on  appeal,  when  it  does  not  appear  from 
the  ofllcer's  certificate  or  otlierwise  that  the 
party  excepting  was  not  present  at  the  tak- 
ing.   Bailey  v.  Nichols,  8  Ky.  L.  Rep.  64. 

Notice  not  shown  by  record. —  A  deposition 
is  admissible  in  evidence,  although  the  rec- 
ord does  not  find  that  notice  was  given  to 
the  adverse  party,  if  such  party  cross-exam- 
ined the  witness.  Rogers  v.  Wilson,  Minor 
(Ala.)  407,  12  Am.  Dec.  61. 

Ohio  Code  Civ.  Proc.  §  313,  providing  that 
a  party  cannot  testify  in  the  action  unless 
his  adversary  have  notice  of  his  intention  to 
do  so,  cannot  be  invoked  against  the  deposi- 
tion of  a  party  taken  in  the  presence  of  his 
adversary,  although  the  adversary  was  not 
legally  notified.  Brown  v.  A  Raft  of  Timber, 
1  Handy  (Ohio)  13,  12  Ohio  Dec.  (Re- 
print) 1. 

11.  Latham  v.  Latham,  30  Gratt.  (Va.) 
307. 

Waiver  by  attorney. —  It  is  no  objection  to 
the  admission  of  a  deposition  de  bene  esse 
that  the  notice  of  taking  it  was  given  to 
the  attorney  of  record  for  the  party,  the 
statute  requiring  that  it  should  be  given 
to  the  party  to  the  suit,  when  the  attorney 
appeared  at  the  taking  of  the  deposition,  this 
being  equivalent  to  waiver  of  notice  upon  the 
client,  which  the  attorney  was  competent  to 
waive.  Hunt  f.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381. 

Criminal  cases. —  Defects  in  the  manner  of 
issuing  or  serving  notice  of  the  taking  of  a 
deposition  to  be  used  on  a  criminal  trial,  as 
provided  by  Colo.  Acts  (1889),  p.  475,  §  2, 
are  waived,  when  the  attorney  for  the  ac- 
cused appears  and  subjects  the  witness  to  a 
searching  cross-examination,  although  the  ac- 
cused himself  elects  to  stay  away.  Ryan  v. 
People,  21  Colo.  119,  40  Pac.  775. 

12.  Bedford  v.  Ingram,  5  Hayw.  (Tenn. ) 
155 ;  McNew  v.  Rogers,  1  Tenn.  Cas.  17, 
Thomps.  Cas.  (Tenn.)  32.  But  where  there 
is  no  proof  that  the  adversary  had  notice  of 
the  taking  of  a  deposition,  the  fact  that  a 
person  styled  an  "  agent "  asked  the  witness 
a  question  will  not  dispense  with  notice,  as 
such  person  might  have  acted  without  au- 
thority. Taylor  v.  Whiting,  4  T.  B.  Mon. 
(Ky.)  364. 
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regard  is  not  entirely  confined  to  appearance  and  croBB-examination,  for  wherever 
a  party  by  liitnself  or  attorney  has  appeared,  ol;]Gcted  to  questions,  the  compe- 
tency of  witnesses,  or  to  taking  tlie  deposition,  or  has  done  any  substantial  act 
connected  with  the  taking  of  the  deposition,  he  thereby  forfeits' his  right  to  com- 
plain of  notice  at  the  time  of  trial,'^  unless  his  substantial  rights  have  been 
prejudiced." 

XXIV.  cosTs.^= 

A.  In  General.  The  question  of  costs  in  taking  a  deposition  is  usually  a 
matter  of  statute.^" 

B.  Who  Liable.    While  as  a  general  rule  the  prevailing  party  in  an  action  is 


Questions  by  commissioner. —  Where  a  jus- 
tice of  the  peace  before  whom  a  depositioa 
is  taken,  at  the  request  of  a  party,  puts 
questions  to  the  witness,  such  party  cannot 
afterward  complain  of  a  want  of  notice.  Bar- 
net  V.  School  Directors,  6  Watts  &  S.  (Pa.) 
46. 

13.  Miller  v.  McDonald,  13  Wis.  673. 

Appearance  and  objection. —  A  notice  de- 
fective because  not  given  in  full  time  as  re- 
quired by  law  is  cured  if  the  party  appear 
and  object  to  taking  the  deposition  for  want 
of  legal  notice.    Beal  v.  Brandt,  7  La.  583. 

Consent  of  party. — Where  the  adverse  party 
is  present  at  the  taking  of  a  deposition  and 
consents  to  the  taking  at  a  given  place  he 
cannot  afterward  object  to  the  sufficiency  of 
the  notice  as  to  the  place  of  taking.  Prather 
V.  Pritchard,  26  Ind.  65. 

Reading  deposition  in  evidence. —  By  read- 
ing in  evidence  a  deposition  taken  and  re- 
turned into  court  by  the  adverse  party,  the 
reader  admits  notice  and  waives  all  objec- 
tions to  it.  Devinny  v.  Jelly,  Tapp.  (Ohio) 
159.  So  where  depositions  taken  by  one 
party  and  filed  in  court  were  read  by  the 
other  party,  it  was  held  that  on  a  second 
trial  they  might  be  read  by  the  party  who 
took  them  without  proof  that  notice  was 
given  of  the  taking.  Collier  v.  Jeffries,  3 
N.  C.  400. 

14.  Hunt  V.  Lowell  Gas  Light  Co.,  1  Allen 
(Mass.)  343. 

Extra-official  act. —  A  statement  at  the  foot 
of  a  deposition,  thus :  "  To  all  of  which  testi- 
mony, the  said  James  MeVicar,  by  James 
Yell,  his  attorney,  objected  as  being  illegal: 
Attest,  H.  Scull,  J.  P.,"  was  held  to  be  an 
extra-official  act  of  the  justice,  and  to  furnish 
no  evidence  of  such  an  appearance  as  consti- 
tuted a  waiver  of  notice.  Caldwell  v.  Me- 
Vicar, 9  Ark.  418. 

No  authority  to  waive. —  A  deposition  un- 
der a  rule  of  court,  taken  without  notice,  is 
inadmissible,  although  a  party  interested,  but 
without  authority  from  the  other  defendants 
in  the  cause,  attended  and  cross-examined 
the  witness.  Vincent  v.  HufF,  4  Serg.  &  R. 
(Pa.)  298. 

Unreasonable  notice. —  Where  defendants' 
counwl  iippcars  and  objects  to  the  taking  of 
the  (h'jfosiiions  on  t\\K  ground  that  the  no- 
tice is  unrcasonalile,  in  that  notice  for  the 
taking  at  H(!V(!ra]  distant  places  is  given  for 
the  Hame  day,  the  fuet  that  he  afterward 
proceeded  to  cross-examine  tlie  witnesses  is 
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not  a  waiver  of  the  objection.  Uhle  v.  Burn- 
ham,  44  Fed.  729. 

15.  See,  generally.  Costs,  11  Cyc.  121. 

Amount,  rate,  and  items. —  See  Costs,  11 
Cyc.  122;  and  the  following  cases: 

Kentucky. —  Kentucky  Seminaiy  v.  Wal- 
lace, 15  B.  Hon.  35. 

'New  Hampshire. —  Voght  v.  Ticknor,  47 
N.  H.  543;  Wilson  v.  Knox,  12  N.  H.  347. 

Islew  York. —  Corlies  v.  Cummings,  7  Cow. 
154;  Jackson  v.  Hooker,  1  Cow.  586;  Ken- 
ney  v.  Vanhorne,  2  Johns.  107. 

Pennsylvwnia. —  Mc Williams  v.  Hopkins,  1 
Whart.  276. 

South  Carolina. —  Vickers  v.  La  Bruce,  2 
Hill  366 ;  Kirkley  v.  Nolly,  1  Hill  398 ;  Ram- 
say V.  Marsh,  Harp.  472. 

Vermont. —  Phillips  v.  Post,  55  Vt.  568. 

See  16  Cent.  Dig.  tit.  "  Depositions,"  §  340 
et  seq. 

One  charge. —  A  deposition  taken  before 
trial  for  use  on  such  trial,  but  which  is  in 
fact  used  on  two  or  three  trials  of  the  action, 
does  not  entitle  the  prevailing  party  to  tax 
the  costs  for  each  time  it  is  used,  since  it 
can  be  charged  for  but  once.  Mobile  Bank  v. 
Phoenix  Ins.  Co.,  8  N.  Y.  Civ.  Proc.  212. 

Witness  not  examined. —  An  order  for  the 
examination  of  a  witness  de  bene  esse  cannot 
be  taxed  if  the  witness  was  not  examined. 
Jewell  V.  Jewell,  8  Cow.  (N.  Y.)  109. 

Necessity  for  use  of  depositions  as  a  ground 
of  allowance. —  See  Costs,  11  Cyc.  124;  and 
Purman  v.  Peay,  2  Bailey  (S.  C.)  612;  Gulf, 
etc.,  R.  Co.  V.  Evansich,  61  Tex.  3. 

16.  William  Skinner  Mfg.  Co.  v.  Sinsheimer, 

37  111.  App.  467 ;  Voght  v.  Ticknor,  47  N.  H. 
543;  Powers  v.  Hall,  25  N.  H.  145;  Gould  r. 
Kelley,  16  N.  H.  551;  Wilson  v.  Knox,  12 
N.  H.  347 ;  O'Brien  v.  Commercial  F.  Ins.  Co., 

38  N.  Y.  Super.  Ct.  4;  Johnson  v.  Chappell, 
7  Daly  (N.  Y.)  43;  Dunham  v.  Sherman,  19 
How.  Pr.  (N.  Y.)  572;  Finch  v.  Calvert,  13 
How.  Pr.  (N.  Y.)  13;  Jackson  v.  Hooker,  1 
Cow.  (N.  Y.)  586.  And  see  Newman  v. 
Greiff,  3  N.  Y.  Civ.  Proc.  302. 

Where  a  statute  makes  the  party  giving 
notice  to  take  a  deposition  responsible  for 
the  cost  if  he  "  shall  fail  to  take  the  same 
accordingly,  unless  sueli  failure  be  on  ac- 
count of  the  nonattendance  of  the  witness, 
not  occasioned  by  the  fault  of  the  party 
giving  the  notice,  or  some  other  unavoidable 
cauHo,"  such  party  must  not  only  sliow  tlie 
non-attendance  of  the  witness,  but  the  rea- 
son why  he  did  not  attend.    Tlie  liability  for 
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entitled  to  the  costs  and  expenses  of  taking  depositions,"  yet  it  seems  that  the  par- 
ties are  primarily  liable  to  the  commissioner  to  the  extent  that  his  services  have 
been  engaged,^^  and  the  court  may  apportion  the  expenses  accordingly.^^  So  where 
depositions  have  been  taken  unnecessarily  or  in  bad  faith  a  party  vpill  not  be 
allovped  costs  for  taking  the  same  ;^  and  where  it  is  shown  that  the  purpose  for 
taking  a  deposition  is  to  oppress  the  adverse  party  by  increasing  the  costs,  the 
court  may  impose  the  cost  of  the  deposition  on  the  party  in  fault,  if  such  purpose 
is  clearly  shown  to  the  satisfaction  of  the  court.^^ 


DEPOSITOR.  One  who  makes  a  deposit ;  ^  a  person  who  pays  money  into  a 
bank  to  be  placed  to  his  credit  and  to  be  subject  to  his  check ;  ^  one  who  places 
his  money  on  deposit  for  safe-keeping,  to  be  paid  out  on  demand  on  his  check  or 
draft  therefor.^  As  defined  by  statute,  the  person  who  gives  possession  of  per- 
sonal property  to  another  to  keep  for  the  benefit  of  the  depositor  or  of  a  third 
party  ;  *  the  person  giving  a  deposit.^  (See  Deposit  ;  and,  generally.  Bailments  ; 
Banks  ANB  Banking  ;  Depositaries;  Deposits  in  Coukt  ;  Warehousemen.) 


costs  is  not  absolute,  but  is  contingent  upon 
some  fault  of  the  party  to  be  charged.  Wil- 
liam Skinner  Mfg.  Co.  v.  Sinsheimer,  37  111. 
App.  467,  468. 

17.  See  Costs,  11  Cyc.  121;  and  Sins- 
heimer V.  William  Skinner  Mfg.  Co.,  43  111. 
App.  608;  Gould  v.  Kelley,  16  N.  H.  551. 

18.  Perry  v.  Griffin,  7  How.  Pr.  (N.  Y.) 
263;  Kinsman  v.  Tucker,  2  Miles  (Pa.)  426; 
Cullen's  Estate,  18  Wkly.  Notes  Cas.  (Pa.) 
199.  And  see  Perry  v.  Griffin,  7  How.  Pr. 
(N.  Y.)  263. 

Payment  of  costs  not  a  condition  precedent. 
—  The  adverse  party  cannot  object  to  the  re- 
ception in  evidence  of  depositions,  on  the 
ground  that  the  fees  for  taking  the  same  have 
not  been  paid  by  the  party  offering  them, 
since  it  is  only  for  the  officer  taking  the  depo- 
sition to  object  to  the  non-payment  of  the  fees, 
and  since  their  ultimate  payment  would  be  a 
question  of  costs  at  the  determination  of 
the  suit.  Stone  v.  Crow,  2  S.  D.  525,  51 
N.  W.  335.  And  so  in  Roumage  v.  Mechanics' 
Ins.  Co.,  12  N.  J.  L.  95,  it  was  held  that  the 
court  woiild  not  impose  the  payment  of  costs 
upon  the  party  as  a  condition  of  granting  a 
commission. 

19.  Melvin  v.  Handley,  1  Wilcox  (Pa.) 
235,  6  Lane.  L.  Rev.  47. 

If  a  party  persist  in  calling  witnesses  to 
show  something  that  can  have  no  bearing  on 
the  case,  the  examiner's  fees  as  to  that  por- 
tion of  the  deposition  will  be  imposed  on  him. 
Howell's  Estate,  14  Phila.  (Pa.)  329. 

20.  Wilson  V.  Knox,  12  N.  H.  347. 

Irrelevant  questions. —  'Where  the  success- 
ful party  has  issued  a  commission  to  take  evi- 
dence on  irrelevant  matters,  he  cannot  tax  the 
expense  thereof  against  his  adversary.  Teague 
V.  South  Carolina  R.  Co.,  8  Rich.  (S.  C.)  154. 

Previous  questions. —  The  court  will  not 
impose  the  costs  of  cross-examination  on  the 
party  cross-examining  before  the  conclusion 
of  the  depositions,  at  which  time  they  will 
consider  the  question,  and  if  the  questions 


are  frivolous  the  costs  will  in  part  be  im- 
posed on  the  cross-examiner.  Long  v.  Drum- 
mond,  22  Wkly.  Notes  Cas.  (Pa.)  11.  See 
also  Howell's  Estate,  14  Phila.   (Pa.)  329. 

Recovery  by  action  at  law. —  Where  de- 
fendants have  fraudulently  procured  false 
depositions  and  put  plaintiff  to  great  expense 
to  controvert  them,  the  court  will  not  tax 
such  expense  against  defendants  in  the  case, 
but  will  tax  under  the  regular  rule  and  leave 
plaintiff  to  his  action  at  law  to  recover  the 
excess.  Barker  v.  Wilford,  Kirby  (Conn.) 
232. 

Unnecessary  prolixity. —  The  successful 
party  will  not  be  allowed  to  tax  the  full 
costs  of  taking  depositions,  when  there  has 
been  unnecessary  prolixity.  Sanborn  v.  Bra- 
ley,  47  Vt.  170. 

21.  Gulf,  etc.,  R.  Co.-r.  Evansich,  61  Tex.  3. 

Depositions  rendered  unnecessary. —  So,  in 
Furman  v.  Peay,  2  Bailey  (S.  C.)  612,  a 
party  was  held  entitled  to  tax  the  costs  of 
commissions  issued  for  the  examination  of 
witnesses  whose  testimony  is  material,  al- 
though their  depositions  were  not  read  at  the 
trial  in  consequence  of  their  having  been 
rendered  unnecessary  by  evidence  introduced 
in  anticipation  by  the  opposite  party. 

1.  Parkesburg  Bank's  Appeal,  1  Chest.  Co. 
Rep.  (Pa.)  433. 

2.  Com.  V.  Sponsler,  16  Pa.  Co.  Ct.  116, 
119,  where  it  is  said:  "The  man  who  pays 
off  his  note  pays  as  a  debtor;  the  friend  who 
gives  money  is  a  donor;  neither  can  properly 
be  designated  as  a  depositor." 

3.  Brandywine  Bank's  Estate,  1  Chest.  Co. 
Rep.  (Pa.)  431,  432  [quoting  Parkesburg 
Bank's  Appeal,  1  Chest.  Co.  Rep.  (Pa.)  433, 
434].  See  also  Kimball  v.  Norton,  59  N.  H. 
1,  6,  47  Am.  Rep.  171  note,  where  it  is  said: 
"A  depositor  is  a  beneficiary  of  a  fund  held 
by  the  bank  as  trustee." 

4.  N.  D.  Civ.  Code  (1899),  §  4001;  S.  D. 
Civ.  Code  (1903),  §  1353. 

5.  S.  D.  Civ.  Code  (1903),  §  1353. 
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A.  In  General^  1031 

B.  Relief  From  Care  of  Fund,  1032 
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D.  Collection  of  Investment,  1037 
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B.  Persons  Entitled  to  Ftmd,  1038 

1.  In  General,  1038 

2.  Depositor,  1039 

C.  Procedure,  1039 

1.  Remedy  of  Claimants,  1039 

2.  Statutes  of  Limitations,  1040 

3.  Notice,  1040 

4.  Parties,  1040 
6.  Pleading,  1040 
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7.  Execution  of  Order  of  Distribution,  1040 

8.  Conclusiveness  of  Order  of  Distribution,  1041 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Acceptance  of  Fund  as  Waivei-  of  Tiiglit  of  Review,  see  Appkal  and  Error. 
l)i!|)(^sit  as  Afl'eetiiii^  Right  to  Costs,  sec  Costs. 
Deposit  as  Condition  Precedent : 

To  Condemnation  of  Lands,  see  Eminknt  Domain. 
To  Dissolution  of  Injunction  Against  Nuisance,  see  Nuisances. 
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For  Matters  Relating  to  —  {continued) 

Deposit  as  Condition  Precedent  —  {oontimoed) 

To  Injunction  Against  Judgment,  see  Judgments. 

To  New  Trial,  see  ISTew  Trial. 

To  Redemption,  see  Executions  ;  Mortgages. 

To  Specitic  Performance,  see  Specific  Pebfokmancb. 
Deposit  as  Incident : 

To  Offer  of  Judgment,  see  Judgments. 

To  Tender,  see  Tender. 
Deposit  as  Security : 

For  Appearance,  see  Bail  ;  Recognizances. 

For  Costs,  see  Costs. 

For  Release  of  Attachment,  see  Attachment. 
On  Appeal,  see  Appeal  and  Error. 

Deposit  as  Stopping  Running  of  Interest,  see  Interest. 

Deposit  by  Particular  Persons,  see  Executors  and  Administrators  ;  Gar- 
nishment ;  Receivers  ;  Sheriffs  and  Constables  ;  Trusts  ;  United 
States  Marshals. 

Deposit  in  Particular  Proceedings,  see  Eminent  Domain  ;  Garnishment  ; 
Interpleader  ;  Mortgages  ;  Specific  Performance  ;  Trusts. 

Deposit  in  Satisfaction  of  Judgment  Generally,  see  Judgments. 

Deposit  of  Proceeds  of  Judicial  Sales,  see  Executions  ;  Executors  and 
Administrators  ;  Judicial  Sales  ;  Partition  ;  Receivers  ;  Sequestra- 
tion ;  Sheriffs  and  Constables. 

Deposit  to  Remove  Interest  as  Witness,  see  Witnesses. 

Subjection  of  Fund : 

To  Attorney's  Fees,  see  Attorney  and  Client. 
To  Costs,  see  Costs. 

To  Process,  see  Attachment  ;  Executions  ;  Garnishment. 
To  Taxation,  see  Taxation. 

I.  EXISTENCE  OF  PRACTICE. 

If  a  specific  fund  in  the  possession  of  a  jiarty  to  a  cause  is  the  subject  of 
conflicting  claims,  the  court  may  in  certain  cases  either  allow  or  compel  him  to 
l^ay  it  into  court  subject  to  further  order  in  the  cause.  The  practice  of  allowing 
or  requiring  deposits  in  court  prevails  not  only  in  courts  of  equity,  where  the 
practice  seems  to  have  originated,^  but  also  in  courts  of  law^  and  courts  of 
admiralty.^ 

II.  Grounds  of  Deposit. 

A.  In  General.  The  grounds  which  justify  or  require  a  payment  into  court 
of  a  fund  in  dispute  are  various.^    Those  deposits  which  are  the  subject  of  the 


1.  The  practice  of  ordering  property  to  be 
deposited  in  court  to  secure  its  safety  pend- 
ing litigation  seems  to  be  of  considerable  an- 
tiquity. There  is  record  of  an  order  prior  to 
1715  requiring  deeds,  securities,  and  jewels 
to  be  lodged  with  a  master  in  chancery 
(Packer  v.  Wyndham,  Gilb.  9'8,  Prec.  Ch. 
412,  24  Eng.  Eeprint  134)  .  and  money  had 
been  ordered  into  court  prior  to  1727  (Finch 
V.  Winchelsea,  1  Eq.  Cas.  Abr.  2,  21  Eng.  Ee- 
print  828 ) .  Lord  Eldon.  however,  said  in 
180.3,  "  T  remember,  when  the  practice  was 
introduced  of  making  a  Defendant  pay  in 
money  appearing  by  his  answer  or  examina- 
tion to  be  in  his  hands.''  Mills  v.  Hanson, 
8  Ves.  Jr.  91,  32  Eng.  Reprint  286. 


2.  See  cases  cited  infra,  note  4  et  seq. 

3.  See  Admiralty,  1  Cye.  870. 

4.  Cowles  V.  Andrews,  39  Ala.  125;  Hafker 
V.  Henry,  5  N.  Y.  App.  Div.  258,  39  N.  Y. 
Suppl.  134;  Clarkson  v.  Dunning,  4  N.  Y. 
Suppl.  432 ;  Mansfield  v.  Whatcom  First  Nat. 
Bank,  (5  Wash.  603,  34  Pac.  143 ;  being  cases 
where  deposits  of  money  were  made  by  one 
of  the  parties  to  stand  in  lieu  of  the  property 
in  litigation.  So  where  defendant  asserts  an 
equitable  defense  by  reason  of  the  receipt, 
on  behalf  of  plaintiffs,  of  money  proceeding 
from  defendant's  predecessor  in  title,  to 
which  plaintiffs  were  not  entitled,  plaintiffs 
may  be  permitted  to  pay  back  the  money 
into  court.    Requa  v.  Holmes,  26  IST.  Y.  338. 
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present  discussion  fall,  however,  under  two  general  heads,  namely  :  (1)  A  desire  on 
the  part  of  the  party  in  possession  of  the  fund  to  be  relieved  of  the  burden  of 
caring  for  it ; and  (2)  a  danger  of  loss  or  depletion  of  the  fund.® 

B.  Relief  From  Care  of  Fund.  If  a  party  to  a  cause  iri  possession  of  a  fund 
to  which  tliere  are  conflicting  claims  desires  to  be  relieved  from  the  burden  of 
caring  for  it  and  from  the  burden  of  the  litigation,  the  court  may  authorize  him 
to  pay  the  fund  into  court  to  be  disposed  of  as  the  rights  of  the  parties  interested 
may  appear.'' 

C.  Presepvation  of  Fund  From  Danger.  If  a  party  to  a  cause  is  in  pos- 
session of  a  fund  to  winch  there  are  conflicting  claims,  and  it  appears  to  the  court 
that  the  fund  is  in  danger  of  loss  or  depletion,  or  that  the  rights  of  the  parties  in 
interest  may  be  endangered  if  the  fund  is  allowed  to  remain  in  possession  of  the 
party  holding  it,  that  party  may  be  compelled  to  pay  the  fund  into  court  to  abide 
its  further  order.^ 


5.  See  infra,  II,  B. 

6.  See  infra,  II,  C. 

7.  De  Camp  Lumber  Co.  v.  Tolhurst,  99 
Cal.  631,  34  Pae.  438;  Calmbacher  v.  Newman, 
60  N.  Y.  Super.  Ct.  404,  18  N.  Y.  Suppl.  198; 
Mills  r.  Pittman,  1  Paige  (N.  Y.)  490;  Mundy 
V.  Louisville,  etc.,  R.  Co.,  67  Fed.  633,  14 
C.  0.  A.  583 ;  Francis  v.  Collier,  5  Madd.  75. 

Doubt  as  to  ownership  of  fund. —  It  is  only 
when  the  Iwlder  of  a  fund  is  unable  to  deter- 
mine to  whom  the  same  rightfully  belongs 
or  who  is  rightfully  entitled  to  the  posses- 
sion of  it  that  he  may,  on  action  being  be- 
gun therefor  by  one  claimant,  deposit  it  in 
court  and  give  notice  to  the  other  claimants. 
Lien  r.  Sioux  Falls  Sav.  Bank,  12  S.  D.  317, 
81  N.  W.  628. 

Statutes. — In  some  states  it  is  provided  by 
statute  that,  upon  affidavit  by  defendant,  in 
an  action  on  contract  or  for  the  recovery  of 
personal  property,  that  a  third  person,  with- 
out collusion  with  him,  has  or  makes  claim  to 
the  subject  of  the  action,  and  that  defendant 
is  ready  to  pay  or  dispose  of  the  same  as  the 
court  may  direct,  the  court  may  make  an  or- 
der for  its  safe-keeping  or  its  payment  or  de- 
posit in  court,  or  its  delivery  to  such  person 
as  the  court  may  direct,  and  also  an  order 
requiring  the  claimant  to  appear  in  a  reason- 
able time  and  maintain  or  relinquish  his 
claim  against  defendant;  and  if  the  claimant, 
having  been  served  with  a  copy  of  the  order, 
fails  to  appear,  the  court  may  declare  him 
barred  of  all  claim  in  respect  to  the  subject 
of  the  action  as  against  defendant;  but  if 
he  appears  he  shall  be  allowed  to  make  him- 
self a  defendant  in  the  action  in  lieu  of  the 
original  defendant,  who  shall  be  discharged 
from  all  liability  to  either  of  the  other  par- 
tics  in  respect  of  the  subject  of  the  action 
on  his  compliance  with  the  order  of  court 
for  the  payment,  deposit,  or  delivery  thereof. 
Colo.  Code,  §  1531 ;  Nebr.  Code  Civ.  Proc. 
§  48;  Wyo.  Rev.  St.  §  3400. 

Deposit  on  bill  of  interpleader  see  Inter- 
rr.EADKu. 

8.  Idaho.— 'ReiA  v.  Steele,  7  Ida.  571,  64 
Pac.  892. 

Louisiana. —  Thompson's  Succession,  14  La. 
Ann.  810;  Hermann  v.  Louisiana  State  Ins. 
Co.,  7  La.  502. 
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Maryland. —  McKim  v.  Thompson,  1  Bland 
150. 

New  York. —  Lewis  v.  Dodge,  17  How.  Pr. 
229. 

Pennsylvania. —  Dietrich  v.  Dietrich,  154 
Pa.  St.  92,  25  Atl.  1080. 

United  States. —  Texas  v.  White,  131  U.  S. 
Appendix  xcv,  19  L.  ed.  5.32,  533;  Nusbaum 
V.  Emery,  18  Fed.  Cas.  No.  10.381,  5  Biss. 
393. 

England. —  Yates  v.  Farebrother,  4  Madd. 
239;  Annesley  v.  Muggridge,  1  Madd.  593, 
16  Rev.  Rep.  273;  Parry  v.  Ashley,  3  Sim.  97, 
30  Rev.  Rep.  132,  6  Eng.  Ch.  97. 

Canada. —  Campbell  v.  Dunn,  22  Ont.  98. 

See  16  Cent.  Dig.  tit.  "  Deposits  in  Court," 
§  1  seq. 

Unknown  parties. —  If  the  persons  entitled 
to  a  fund  are  unknown,  it  will  be  ordered 
into  court  until  their  identity  can  be  estab- 
lished. Walters-Cates  v.  Wilkinson,  92  Iowa 
129,  60  N.  W.  514. 

Merits  of  conflicting  claims. — ^The  fact  that 
several  claims  are  interposed  to  the  fund  is 
sufficient  to  justify  an  order  requiring  it  to 
be  paid  into  court.  The  court  will  not  stop 
to  investigate  their  merit.  Deckerman  v. 
Edinger,  13  Pa.  Co.  Ct.  541.  '  However,  an 
order  to  bring  a  fund  into  court  to  remain 
in  medio  will  not  be  made  upon  a  mere  alle- 
gation in  a  bill  that  there  is  a  question  to 
be  tried  at  the  hearing,  but  the  court  must 
see  whether  there  is  really  anything  to  be 
tried.  Gunn  v.  Bolckow,  L.  R.  10  Ch.  491. 
44  L.  J.  Ch.  732,  32  L.  T.  Rep.  N.  S.  781,  23 
Wkly.  Rep.  739. 

An  assignee  for  creditors  may  be  required 
to  pay  funds  of  the  estate  into  court.  Hag- 
gerty  v.  Duanc,  1  Paige  (N.  Y.)  321.  See, 
however.  Chaffers  v.  Headlam,  17  Jur.  754, 
22  L.  J.  Ch.  1038. 

Statutes. —  In  many  states  it  is  provided 
by  statute  that  when  it  is  admitted  by  the 
pleadings  or  examination  of  a  party  that  he 
has  in  his  possession  or  vmder  his  control 
any  money  or  other  thing  capable  of  delivery 
which,  being  the  subject  of  litigation,  ia  held 
l)y  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  j^nrty,  the  court 
may  order  tlie  same  upon  motion  to  be  depos- 
ited in  court  or  delivered  to  the  party  en- 
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III.  NATURE  OF  FUND. 

Ordinarily  a  court  will  not  order  the  deposit  of  money  unless  it  forms  a  spe- 
cific fund.^  A  mere  debt  will  not  as  a  rule  be  ordered  in.'°  If,  however,  the 
debt  is  for  a  sum  wrongfully  obtained  or  withheld  from  plaintiff,  defendant  may 
be  ordered  to  pay  it  in." 

IV.  WHO  MAY  Compel  Deposit. 

The  party  who  moves  for  the  payment  of  money  into  court  by  another  must 
show  that  he  has  a  qXq&v  prima  facie  right  to  the  fund  or  a  part  of  it.^^ 


titled  to  it  upon  such  conditions  as  may  be 
just,  subject  to  the  further  direction  of  the 
court. 

Arizona.— 'ReY.  St.  §  1528. 

Arkansas— St.  §  5980.    See  also  St.  §  7428. 

California. —  Code  Civ.  Proc.  §  572. 

Colorado.— CoAe  Civ.  Proc.  §  162.  Sea 
also  Civ.  Code,  §  r8. 

Dakota.— 1:gyt.  Code  Civ.  Proc.  §  225 
[Comp.  Laws,  §  5021].  See  also  Terr.  Code 
Civ.  Proc.  §§  91,  569  [Comp.  Laws,  §§  4887, 
5383]. 

Hawaii. —  Civ.  Laws,  §  12i68. 
Idaho.— Code,  §  3325. 
Indian  Territory. —  Anno.  St.  §  3498. 
Iowa. —  Anno.  Code,  §  368. 
Minnesota.—  Gen.  St.  §  5352. 
Montana. —  Code  Civ.  Proc.  §  970. 
Nevada. — Comp.  Laws,  §  3240. 
'New  York.— Code  Civ.  Proc.  §  717. 
0;iio.— Anno.  St.  §  5592. 
?7/a7i.— Code  Civ.  Proc.  §  3120. 
Washington. —  Code  Civ.  Proc.  §  5460. 
Wisconsin.— St.  §  2793. 

9.  Shotwell  V.  Wendover,  1  Johns.  (N.  Y.) 
65,  holding  that  specific  chattels  which  are 
the  subject  of  an  action  of  trover  cannot  be 
brought  into  court.  Contra,  Fisher  v.  Prince, 
3  Burr.  1363.  See  Packer  v.  Wyndham,  Gilb. 
98,  Prec.  Ch.  412,  24  Eng.  Reprint  184. 

Deposit  of  collateral  by  surety  who  has 
been  paid  see  Pbincipal  and  Surety. 

Deposit  of  document  as  means  of  accom- 
plishing discover}'  see  Discovery. 

10.  Hexter  v.  Pennsylvania  R.  Co.,  43  N.  Y. 
App.  Div.  113,  59  N.  Y.  Suppl.  453,  holding 
that  the  court  cannot  order  a  judgment  debtor 
to  pay  the  amount  of  the  judgment  into  court 
merely  because  there  are  liens  upon  and  as- 
signments of  the  cause  of  action.  So  a  bank 
cannot  be  compelled  to  pay  money  into  court 
and  abide  the  event  of  an  action  brought 
against  it  by  a  receiver  of  an  insolvent  depos- 
itor to  recover  the  balance  due  on  a  deposit. 
Balestier  v.  Metropolitan  Nat.  Bank,  43  Hun 
(N.  Y. )  564.  And  where  the  holder  of  a 
fund  which  has  been  attached  borrows  it  and 
gives  bond  as  security  and  afterward  loans 
it  to  another,  his  claim  against  the  borrower 
cannot  be  collected  by  compelling  him  to 
bring  the  fund  into  court.  Harvey  v.  Hughes, 
9  Baxt.  (Tenn. )  556.  However,  where  a  pur- 
chaser of  property  defends  an  action  for  the 
price  because  an  action  to  recover  the  prop- 
erty has  been  instituted  against  him  by  a 


third  person,  the  court  may  render  an  inter- 
locutory judgment,  ordering  defendant  to  de- 
posit in  court  the  balance  due  on  the  price, 
to  await  the  decision  of  the  other  suit. 
Jacobs  V.  Sauve,  15  La.  Ann.  424. 

On  a  bill  for  an  accounting  this  rule  has 
but  a  limited  application,  and  the  balance 
apparently  due  may  be  ordered  into  court. 
Poster  V.  Donald,  1  Jac.  &  W.  252,  21  Rev. 
Rep.  157 ;  Gordon  v.  Rothley,  3  Ves.  Jr.  572, 
30  Eng.  Reprint  1161.  Plowever,  after  the 
issue  of  a  decree  for  an  account,  an  order  on 
motion  to  pay  into  court  the  amount  of  the 
principal  sums  admitted  to  be  due  by  exami- 
nation upon  interrogatories  will  not  be  ex- 
tended to  interest.  Wood  v.  Downes,  1  Ves. 
&  B.  49,  36  Eng.  Reprint  19. 

Voluntary  deposit. —  R.  I.  Pub.  Laws 
(1899),  c.  651,  providing  that  whenever  any 
executor,  administrator,  guardian,  trustee, 
or  any  other  person  holds  any  sum  of  money 
payable  to,  or  the  property  of,  another,  and 
the  person  entitled  thereto  cannot  give  proper 
receipt  or  discharge  therefor,  and  such  ex- 
ecutor, etc.,  desires  to  free  himself  from  fur- 
ther liability  therefor,  he  may  pay  the  fund 
into  the  registry  of  the  court  on  a  bill  in 
equity  stating  the  circumstances,  was  in- 
tended to  cover  only  official  relations  where 
a  trust  was  created,  and  does  not  apply  to 
the  ordinary  relation  of  debtor  and  creditor; 
as  for  instance  banker  and  depositor.  Provi- 
dence Sav.  Inst.  V.  Dailey,  22  R.  I.  239,  47 
Atl.  319. 

11.  Rebhan  v.  Fuhrman,  50  S.  W.  976,  21 
Ky.  L.  Rep.  17 ;  Dillon  v.  Connecticut  Mut. 
L.  Ins.  Co.,  44  Md.  386;  Matter  of  Swerar- 
ton,  20  N.  Y.  Wkly.  Dig.  378 ;  Foster  v.  Don- 
ald, 1  Jac.  &  W.  252,  21  Rev.  Rep.  157. 

12.  Hopkins  v.  McEldery,  4  Md.  Ch.  23; 
Freeman  v.  Fairlie,  3  Meriv.  29,  17  Rev. 
Rep.  7;  St.  Victor  v.  Devereux,  13  Sim.  641,' 
36  Eng.  Ch.  641;  Corbett  v.  Meyers,  10  Grant 
Ch.  (U.  C.)  36.  Thus  money  will  not  be  or- 
dered to  be  brought  into  court  on  motion  be- 
fore decree,  unless  it  clearly  appears  upon 
the  answer  to  belong  to  plaintiff.  Hagell  y. 
Currie,  L.  R.  2  Ch.  449,  36  L.  J.  Ch.  448,  16 
L.  T.  Rep.  N.  S.  307,  15  Wkly.  Rep.  606. 

Unclaimed  funds. —  The  only  persons  hav- 
ing a  right  to  move  the  court  with  reference 
to  unclaimed  chancery  funds  are  the  owners 
or  their  legal  representatives  and  the  state 
as  custodian.  Matter  of  Corning  Foundation, 
16  Misc.  (N.  Y.)  309,  39  N.  Y.  Suppl.  385. 
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V.  WHO  MUST  MAKE  DEPOSIT. 

The  court  will  not  ordinarily  order  a  person  to  deposit  property  which  is  not 
in  his  possession  at  the  time.*''  And  a  fund  will  not  be  ordered  in  unless  it 
appears  that  the  possessor  has  Jio  equitable  right  to  it  whatever.'*  Tlius  money 
will  not  be  ordered  into  court  when  the  party  holding  it  claims  a  lien  upon  it.*^ 
However  an  undisputed  balance  will  be  ordered  in  without  prejudice  to  rights  in 
the  remainder.'"' 

VI.  APPLICATION  FOR  ORDER  OF  DEPOSIT. 

A.  Parties  Applicant.  AH  parties  interested  should  unite  in  an  application 
for  leave  to  pay  a  fund  into  court."  The  question  whether  a  stranger  to  the  suit 
may  successfully  apply  for  leave  to  pay  a  fund  into  court  is  not  definitely  set- 
tled.'^ He  cannot  apply  for  an  order  compelling  another  to  make  the  deposit, 
however.-'^ 

B.  Parties  Defendant.    The  cases  are  in  conflict  as  to  whether  an  order  to 


13.  Crompton,  etc.,  Union  Bank  v.  Burton, 
[1895]  2  Ch.  711,  04  L.  J.  Ch.  811,  73  L.  T. 
Rep.  N.  S.  181,  1'3  Reports  792,  44  Wkly. 
Rep.  60;  Anonymous,  1  L.  J.  Ch.  0.  S.  21. 

Constructive  possession. —  Property  in  the 
possession  of  a  partner  is  for  this  purpose  in 
the  possession  of  a  copartner  so  that  the 
latter  may  in  a  proper  case  be  required  to 
deposit  it  in  court.  Johnson  v.  Aston,  1  >Sim. 
&  St.  73,  1  Eng.  Ch.  73. 

14.  McKim  v.  Thompson,  1  Bland  (Md.) 
150;  Hopkins  v.  McEldery,  4  Md.  Ch.  23; 
McClennaghan  v.  Buchanan,  7  Grant  Ch. 
(U.  C.)  92.  Thus  a  partner  insisting  that 
the  balance  of  the  account  is  in  his  favor 
is  not  ordinarily  obliged  to  bring  into  court 
what  is  in  his  hands  unless  the  other  part- 
ners do  the  same.  Foster  v.  Donald,  1  Jac. 
&  W.  252,  2il  Rev.  Rep.  157. 

Admission  in  plaintiff's  pleading  that  he 
holds  money  subject  to  order  of  court  was 
held  to  justify  an  order  to  pay  the  money 
into  court,  under  Ida.  Rev.  St.  §  4339. 
Reid  I'.  Steele,  7  Ida.  571,  64  Pac.  892.  It 
has  been  held,  however,  that  after  a  decree 
for  an  account  a  motion  by  plaintiff  for  a 
payment  of  money  into  court  by  defendant, 
grounded  on  an  admission  in  his  answer 
alone,  will  not  be  entertained.  Wright  v. 
Lukes.  13  Beav.  107,  20  L.  J.  Ch.  32;  Binns 
V.  Parr,  7  Hare  288,  27  Eng.  Ch.  288;  Burn 
V.  Bowes,  6  L.  J.  Ch.  275. 

Books  of  account. —  On  a  bill  for  an  ac- 
counting the  court  will  not  order  into  courb 
money  appearing  as  a  balance  due  on  the 
books  in  the  master's  office.  Roe  V.  Gudgon, 
Coop.  304,  10  Eng.  Ch.  .304.  An  order  on  a 
bill  for  an  accounting  requiring  defendant 
to  pay  money  into  court  on  easting  up  books 
must  be  upon  tlie  ground  of  admission  by 
refercHCO  sufrKtient  to  make  the  books  part  of 
the  examination.  Mills  r.  Hanson,  8  Ves. 
Jr.  01,  32  Eng.  Reprint  286. 

Report  01  master. —  If  exceptions  are  taken 
to  the  Tnaster's  report,  money  shown  to  be 
due  there))y  will  not  be  ordered  in  (m  motion. 
CVeak  w.  Capcll,  (i  Madd.  114,  22  Rev.  Rep. 
252.  But  where  a  sum  was  found  due  from 
defendant  by  the  rejjort  and  defendant  ae- 


quiesced  in  it,  the  money  was  ordered  in  to 
the  credit  of  the  cause,  although  plaintiff 
had  excepted  to  the  report.  Clarkson  k.  Bf: 
Peyster,  Hopk.  (N.  Y.  j  274.  See,  however, 
Campbell  v.  Braxton,  4  Hen.  &  M.  (Va.)  440. 
And  it  is  competent  for  the  court,  at  the 
same  time  it  allows  an  exception  to  be  taken 
by  defendant,  and  directs  the  master  to  re- 
view his  report  generally,  to  order  defejidant 
to  pay  a  sum  of  money  into  court,  if  the 
court  is  satisfied  that  ultimately  that  sum 
will  be  found  due  from  him.  Bro^vn  v.  De 
Tastet,  4  Russ.  126,  28  Rev.  Rep.  25,  4  Eng. 
Ch.  12-6. 

15.  Texas  r.  White,  10  Wall.  (U.  S.)  483, 
19  L.  ed.  992;  Law  v.  Hunter,  1  L.  J.  Ch. 
O.  S.  222. 

16.  Wanklyn  v.  Wilson,  35  Ch.  D.  180,  56 
L.  J.  Ch.  209,  56  L.  T.  Rep.  N.  S.  52,  35  Wkly. 
Rep.  332 ;  London  SjTidicate  V.  Lord,  8  Ch.  D. 
84,  38  L.  T.  Rep.  N.  S.  329,  26  Wkly.  Rep. 
427;  Yates  v.  Farebrother,  4  Madd.  239. 

17.  Marriage  v.  Royal  Exch.  Assur.  Co., 
18  L.  J.  Ch.  216.  Contra,  Wilton  v.  Hill,  2 
De  G.  M.  &  G.  807,  51  Eng.  Ch.  032.  Thus 
where  moneys  paid  into  court  were  invested 
in  a  bond  seevu'ed  by  mortgage  to  pay  inter- 
est to  a  widow  during  her  life  the  owner  of 
the  land  was  not  allowed  to  pay  the  amount 
of  the  bond  into  court  because  the  persons 
entitled  to  the  principal  and  interest  had 
not  joined  in  the  application.  In  re  Shock- 
ley,  1  Pennew.  (Del.)  273,  40  Atl.  113.  How- 
ever, an  order  for  payment  into  covirt  of 
funds  in  the  hands  of  a  stakeholder  within 
the  state  may  be  made  in  a  suit  in  which  one 
of  two  parties,  each  of  whom  claims  the 
fund  under  a  person  residing  abroad,  is 
plaintiff,  and  the  other  a  defendant,  although 
the  absentee  may  not  be  efl'eetually  made  a 
party  to  the  suit.  Ward  r.  Booth,  L.  R.  14 
Eq.  1%,  41  L.  J.  Ch.  729.  27  L.  T.  Rep.  N.  S. 
304,  20  Wkly.  Rep.  880. 

18.  Bcdbee  r.  Belbee,  0  Madd.  28  (permis- 
sion will  be  denied,  it  seems)  ;  Fraiuna  u. 
Collier,  5  Madd.  75  (permission  \vill  bo 
granted ) . 

19.  Newton  r.  Askew,  11  Beav.  440,  12 
Jur.  .'WO,  551,  766,  18  L.  ,!.  Ch.  42. 
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pay  monev  into  court  may  be  granted  against  a  person  who  is  not  a  party  to  the 
suit.2o 

C.  Notice.  J^otice  of  an  application  for  an  order  of  deposit  must  ordinarily 
be  given  all  parties  concerned.^' 

D.  Supporting"  Affidavit.  A  motion  for  a  rule  nisi  to  show  cause  why 
defendant  should  not  be  required  to  pay  a  fund  into  court  should  generally  be 
accompanied  by  an  affidavit  verifying  the  facts  on  which  that  relief  is  asked.^' 

E.  Time  of  Maki^^r  OrdeP.  The  order  for  payment  into  court  may  be 
made  at  various  stages  m  the  progress  of  the  cause  according  to  the  nature  of  the 
particular  suit  and  the  practice  prevailing  in  the  particular  court.'^^ 

F.  Service  of  Order.  An  order  requiring  a  person  not  a  party  to  the  cause 
to  pay  in  a  sum  of  money  within  a  certain  time  must  be  served  on  him  before  the 
expiration  of  that  tirae.''^ 

G.  Conclusiveness  of  Order.'^  An  order  on  a  motion  to  require  money  to 
be  deposited  in  court  is  conclusive  on  the  parties  in  subsequent  proceedings.^*^ 

VII.  ESSENTIALS  OF  DEPOSIT. 
A.  Delivery  to  Court.    The  fund  must  ordinarily  come  into  the  actual 
physical  possession  of  the  court  else  there  is  no  effective  deposit.^" 


20.  See  To^^^lsend  Svkes,  38  L«.  Ann. 
862 ;  Belbee  v.  Belbee,  6  Madd.  28,  both  hold- 
ing that  a  tenant  from  wliom  rents  are  ad- 
versely claimed  bj'  the  parties  may  be  ordered 
to  deposit  the  same  as  they  mature.  But  see 
Francis  r.  CoUier,  5  Madd.  75;  Johnson  v. 
Chippindall,  2  Sim.  55,  29  Rev.  Rep.  58,  2 
Eng.  Ch.  55,  both  holding  that  the  order  will 
not  issue  against  a  stranger. 

21.  Abegg  r.  Peoples'  Trust  Co..  58  N.  Y. 
App.  Div.  Cll,  68  N.  Y.  Suppl.  755.  However  an 
order  may  be  made  to  pay  money  into  court 
at  the  hearing  -without  a  notice  of  motion  for 
that  purpose.  Isaacs  v.  Weatherstone,  10  Hare 
Appendi.K  xxx,  4  Eng.  Ch.  744. 

Notice  of  hearing. —  A  final  order  on  a  peti- 
tion asking  defendant  to  bring  money  into 
court  for  the  purpose  of  investment  cannot 
be  passed  without  notice  to,  or  a  hearing  of, 
the  opposite  party,  where  he  has  answered 
the  petition  and  objected  to  the  application. 
Brooks  1-.  Dent,  4  Md.  Ch.  473. 

Waiver  of  notice. —  By  paying  money  to  a 
clerk,  2>ursuant  to  a  decree  requiring  him  to 
do  so.  a  stranger  to  a  cause  waives  the  objec- 
tion that  he  had  no  notice  of  the  suit  in 
which  the  decree  was  renelered.  Elliott  v. 
Jones,  47  Iowa  124. 

22.  Texas  i-.  White,  131  U.  S.  Appendix 
xcv,  19  L.  ed.  532,  533,  holding,  however,  that 
where  due  notice  has  been  given  to  defendant, 
and  he  has  appeared  and  admitted  that  he 
has  received  the  fund  in  question,  and  stated 
that  he  is  ready  to  answer  on  the  merits,  the 
court  will  grant  the  rule,  giving  leave  to  the 
parties  to  file  their  affidavits  on  the  hearing. 

23.  Requa  r.  Holmes,  26  N.  Y.  338.  holding 
that  the  order  may  be  made  at  the  trial. 

Before  answer. —  On  a  bill  for  partnership 
accounting  defendant  may  be  ordered  to  pay 
money  into  court  before  answer  in  a  case  of 
gross  fraud  appearing  on  an  affidavit  filed 
by  plaintiff  and  the  answer  of  defendant 
thereto.  Jervis  v.  White,  6  Ves.  Jr.  738,  6 
Rev.  Rep.  26,  31  Eng.  Reprint  1284. 


Before  report  a  court  will  not  order  in  a 
balance  allowed  against  defendant  on  an  ac- 
counting before  the  master.  Fox  v.  Slack- 
reth,  1  Ves.  Jr.  69,  30  Eng.  Reprint 
234. 

Before  further  consideration. —  A  defend- 
ant whose  affidavit  filed  on  an  inquiry  dis- 
closes that  he  has  money  in  his  hands  may  be 
ordered  to  pay  it  into  court  after  decree  and 
before  further  consideration.  Dunne  v.  Enc:- 
lish,  L.  R.  18  Eq.  524. 

Before  further  directions. —  Plaintiff  may, 
on  an  examination  admitting  money  due,  and 
before  the  cause  is  set  down  for  further  di- 
rections, move  for  payment  of  the  fund  into 
court.    Hatch  v.   -,  19  Ves.  Jr.  116. 

24.  Duffield  i\  Elwes,  2  Beav.  268,  17  Eng. 
Ch.  268. 

25.  Finality  of  order  of  deposit  for  purpose 
of  appeal  see  Appeal  and  Error,  2  Cyc.  604 
note  49. 

26.  Elliott  V.  Jones,  47  Iowa  124,  holding 
that  where  money  is  ordered  into  court  to  be 
paid  by  the  clerk  to  defendant,  the  order 
cannot  be  attacked  by  answer  and  cross  bill 
in  a  2)roceeding  to  compel  the  clerk  to  pay 
the  money  in  accordance  with  it.  So  a  mo- 
tion to  compel  payment  into  court  will  be  de- 
nied where  a  former  motion  for  substantially 
the  same  relief  was  denied.  Harris  v.  El- 
liott. 49  N.  Y.  Suppl.  916. 

27.  Myers  v.  Baker,  60  S.  W.  521,  22  Ky. 
L.  Rep.  1325,  holding  that,  where  a  party 
is  adjudged  to  pay  a  sum  to  the  court  com- 
missioner, an  unexecuted  agreement  by  the 
commissioner  to  give  him  credit  by  an  amount 
which  the  commissioner  was  ordered  in  an- 
other action  to  collect  and  pay  to  the  party 
does  not  entitle  him  to  a  credit  therefor ;  no 
receipts  being  executed  and  the  estate  of  the 
commissioner  being  insolvent.  However,  in 
lieu  of  appointing  a  receiver,  the  court  may 
permit  the  fund  in  dispute  to  remain  in  the 
possession  of  a  bank  as  depositary,  to  be 
held  as  a  fund  in  court,  subject  to  its  orders 
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B.  Consent  of  Court.  In  order  to  complete  a  deposit,  the  money  must  l>e 
delivered  pursuant  to  an  order  of  the  court.  Otherwise  the  delivery  will  have  no 
legal  effect.^ 

VIII.  CUSTODY  AND  CONTROL  OF  FUND. 

.  A.  Powers,  Duties,  and  Liabilities  of  Custodian.^-"  The  powers  and  duties 
of  the  custodian  of  a  fund  deposited  in  court  with  reference  to  the  investment  of 
the  money  are  generally  defined  by  order  of  court  in  the  cause.  In  the  absence 
of  an  order  of  instructions  his  powers  and  duties  are  usually  controlled  Vjy  statute 
or  general  rule  of  court.^  The  power  and  duty  to  invest  the  fund  carries  with  it 
the  power  to  do  all  things  incidentally  necessary  or  proper  to  effectuate  the 
investment,^^  and  to  realize  upon  the  securities  taken  by  him.^^  The  custodian  is 
not  liable  to  the  parties  in  interest  for  loss  or  depletion  of  the  fund,  where  he 
invests  it  in  accordance  with  his  powers  and  duties.^^  The  custodian  may  pay 
out  the  fund  upon  a  claim  of  ownership  only  upon  order  of  court.^ 

B.  Withdrawal  of  Fund  by  Depositor.^^  A  deposit  in  court  cannot  ordi- 
narily be  taken  out  of  court  by  the  depositor  ;     but  if  it  was  made  on  a  condition 


and  demand.  Continental  Nat.  Bank  v. 
Myerly,  24  N.  Y.  App.  Div.  154,  48  N.  Y, 
Suppl.  718.  See  also,  generally,  Deposi- 
taries. 

28.  Brown  v.  People,  3  Colo.  115;  Davidson 
f.  Lamprey,  16  Minn.  445. 

The  clerk  may  refund  a  deposit  made  with- 
out order  of  court  or  subsequent  ratification 
of  court.  Hammer  Kaufman,  39  111.  87; 
Baker  v.  Hunt,  1  Wend.  (N.  Y.)  103. 

29.  Powers,  duties,  and  liabilities  of: 
Clerks  of  court  see  Clerks  of  Coubts,  7  Cyc. 
224,  235.  Depositaries  in  general  see  Deposi- 
taries. Officers  generally  see  Officers.  Re- 
ceivers see  Receivers.  Sheriffs  and  consta- 
bles see  Sheriffs  and  Constables.  United 
States  marshals  see  United  States  Mar- 
shals. 

30.  Chesterman  v.  Eyland,  81  N.  Y.  398, 
holding  that  rule  180  of  the  former  court  of 
chancery,  providing  that  where  no  direction 
for  the  investment  of  funds  paid  into  court 
is  contained  in  the  decree,  and  the  money  is 
not  applied  for  within  six  months  thereafter, 
it  shall  be  the  duty  of  the  custodian  without 
any  special  order  to  invest  it  in  public  stocks 
or  other  permanent  securities,  is  still  in  force, 
modified  only  by  supreme  court  rules  No.  82 
of  1871  and  1874,  and  No.  73  of  1877,  pre- 
scribing the  place  of  deposit  of  the  funds 
while  on  deposit. 

31.  Baldwin  v.  Crary,  30  Hun  (N.  Y.) 
422,  holding  that  where  a  fund  is  paid  to  a 
county  treasurer,  to  be  invested  by  him  for 
the  benefit  of  the  parties,  it  is  his  duty  to 
continue  the  investment,  and  that  he  has 
all  power  necessary  to  deal  with  it  for  that 
purpose;  that  he  may  receive  payment  in 
part  or  in  whole;  that  if  the  investment  be 
taken  in  the  form  of  a  mortgage,  he  has 
power,  on  payment,  to  discharge  the  same, 
and  in  case  of  psirt  payment  to  release  por- 
tions of  the  premises  from  its  operation; 
and  that  where  lie  invests  the  fund  in  <a 
mortgage  and  aflx^rward  releases  a  part  of 
the  premises  without  receiving  payment  from 
the  mortgagor,  tlir!  rclcMHO  will  bo  sustained 
in  favor  of  persons  subsequently  making 
loans  to  the  mortgagor  on  the  fnitli  of  them 
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and  taking  a  mortgage  on  the  released  prem- 
ises by  way  of  security. 

Mode  of  investment. —  The  chamberlain  of 
the  city  of  New  York  mav  aggregate  in  one 
mortgage  several  funds  which  it  is  his  duty 
to  invest.  Chesterman  v.  Eyland,  81  N.  Y. 
398. 

Transfer  of  securities. —  The  powers  of  a 
county  treasurer  in  the  control  of  funds  paid 
into  court  are  the  same  as  other  trustees, 
and  he  may  transfer  securities  taken  upon 
investment  of  the  fund  according  to  his  best 
judgment  without  order  of  court,  and  the 
transferee  takes  a  good  title  thereto  notwith- 
standing the  treasurer  has  used  the  money 
received  from  the  transfer  to  replace  court 
moneys  wrongfully  converted  by  him.  Tomp- 
kins County  V.  Ingersoll,  81  N.  Y.  App.  Div. 
344,  81  N.  Y.  Suppl.  242. 

32.  Baldwin  v.  Crary,  30  Hun  (N.  Y.) 
422. 

Foreclosure  suits. —  If  funds  are  deposited 
with  the  chamberlain  of  the  city  of  New 
York  for  investment,  and  he  invests  them  in 
a  mortgage,  it  is  his  duty  to  realize  on  the 
security  in  the  ordinary  way,  and  he  may 
accordingly  foreclose  the  mortgage  without 
order  of  court.  Chesterman  v.  Eyland,  81 
N.  Y.  398. 

33.  People  v.  Randall,  73  N,  Y.  416,  hold- 
ing that  an  order  of  court  is  a  sufficient  pro- 
tection to  the  officer  for  hia  dealing  with 
the  fund. 

Violation  of  rules  of  court. —  No  liability 
attaches  to  the  chamberlain  of  the  city  of 
New  York  for  violation  of  supreme  court 
rule  82,  of  1871  and  1874,  prescribing  the 
place  of  deposit  of  funds,  where  no  harm  re- 
sulted from  the  violation,  and  the  fund  was 
subsequently  invested  and  lost  without  his 
fault.    Chesterman  v.  Eyland,  81  N.  Y.  398. 

34.  See  Clerks  of  Courts,  7  Cyc.  225.  See 
also  Tompkins  County  v.  Ingersoll,  81  N.  Y. 
App.  Div.  344,  81  N."  Y.  Suppl.  242,  constru- 
ing N.  Y.  Code  Civ.  Proc.  §  751. 

35.  Return  of  fund  to  depositor  see  supra, 
note  28;  infra,  IX,  B,  2. 

36.  Clarkson  v.  Dunning,  4  N.  Y.  Suppl. 
42.^,  22  Abb.  N.  Cas.  (N.  Y.)  439,  holding 
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with  wliicli  the  other  party  refuses  to  comply,  the  depositor  may  withdraw  the 
fund  as  a  matter  of  right.^^ 

C.  Compelling-  Restitution  of  Fund.  If  a  deposit  be  withdrawn  without 
right,  the  court  may  summarily  order  its  restoration  to  the  official  custodian,'^^  and 
the  statutes  of  limitations  are  not  a  bar  to  such  a  proceeding.^'' 

D.  Collection  of  Investment.""  If  a  deposit  in  court  is  loaned  out  by  order 
of  court,  and  the  borrower  is  in  default,  judgment  may  be  rendered  against  him 
on  motion  without  notice.''^  The  statutes  of  limitations  do  not  apply  to  a  pro- 
ceeding in  the  cause  to  collect  an  investment  of  funds  in  court,*^  although  they 
may  apply  to  an  independent  action  for  that  purpose.''^ 


that  where  the  parties  stipulated  that  a  de- 
posit should  be  made  with  a  third  person  to 
stand  for  the  subject-matter  of  the  dispute, 
subject  to  order  of  court  until  after  determi- 
nation of  final  appeal,  the  depositor  could  not 
withdraw  the  sum  before  appeal.  So  a  prop- 
erty-owner who  pays  the  amount  of  a  munici- 
pal lien  into  court  to  release  his  land  there- 
from cannot  withdraw  it  until  it  is  determined 
whether  the  claim  of  the  city  can  be  sus- 
tained; and  neither  the  statute  of  limita- 
tions nor  delay  in  procedure  can  bar  the 
city  of  its  rights.  Philadelphia  v.  Wellens, 
19  Pa.  Super.  Ct.  379. 

Unauthorized  deposit. — Where  money  is  de- 
posited with  the  clerk  without  order  of  court, 
however,  the  depositor  may  withdraw  it  at 
any  time  before  the  court  recognizes  it  as 
a  fund  under  its  control  or  the  party  for 
whom  it  was  intended  manifests  a  willing- 
ness to  receive  it  on  the  terms  upon  whicn 
it  was  deposited.  Hammer  v.  Kaufman,  39 
111.  87. 

37.  Cummins  v.  Rapley,  17  Ark.  381,  hold- 
ing that  where  a  debtor,  having  executed  a 
deed  of  trust  for  the  benefit  of  his  creditors, 
files  a  bill  to  enjoin  a  creditor  from  enforc- 
ing his  judgment  at  law  and  to  coerce  his 
acceptance  of  the  deed  of  trust,  depositing 
in  court  the  amount  then  due,  according  to 
its  provisions,  for  the  payment  of  the  judg- 
ment, and  the  creditor  refuses  to  receive  the 
money  except  as  an  unconditional  payment, 
or  to  accept  the  deed  of  trust,  and  upon  a 
hearing  the  bill  is  dismissed,  plaintiff  may 
withdraw  the  fund. 

38.  Uhl  V.  Kohlmann,  52  N.  Y.  App.  Div. 
455,  65  N.  Y.  Suppl.  197;  Clarkson  v.  Dun- 
ning, 4  N.  Y.  Suppl.  432 ;  Hogaboom  v.  Re- 
ceiver Gen.,  28  Can.  Supreme  Ct.  192  {^affirm- 
ing 24  Ont.  App.  470]. 

Motion  for  restitution. —  Where  moneys  in 
court  have  been  improperly  paid  out  in  an 
action,  a  motion  to  compel  restoration  of 
the  fund  is  the  proper  procedure.  Hafker 
Henry,  5  N.  Y.  App.  Div.  258,  29  N.  Y.  Suppl. 
134;  Allstadt  v.  Gortner,  31  Ont.  495. 

Enforcement  of  order. —  Where  a  party  in 
whose  favor  judgment  has  been  rendered  ob- 
tains a  fund  from  the  depositary  of  the  court 
thereunder,  an  order  requiring  him  to  re- 
store the  fund,  made  on  a  subsequent  re- 
versal of  the  judgment,  is  not  enforceable 
only  by  execution  against  the  party's  prop- 
erty; but  he  is  punishable  as  for  contempt  by 
commitment  or  by  striking  out  his  answer, 
or  by  both,  for  failing  to  comply  with  the 


order  directing  him  to  restore  the  money. 
Devlin  v.  Hinman,  IGl  N.  Y.  115,  55  N.  E. 
386. 

Restitution  of  fund  erroneously  paid  out 
to  attorney  see  also  Attobney  and  Client, 
4  Cyc.  1021  note  31. 

39.  Allstadt  v.  Gortner,  31  Ont.  495.  See 
also  Hafker  v.  Henry,  5  N.  Y.  App.  Div.  258, 
39  N.  Y.  Suppl.  134. 

Limitations  as  to  proceeding  to  collect: 
Claim  against  fund  see  infra,  IX,  C,  2 ;  In- 
vestment of  fund  see  infra,  VIII,  D. 

40.  Power  of  custodian  as  to  investments 
see  supra,  VIII,  A. 

41.  Vaughn   v.   Tealey,  (Tenn.   Ch.  App. 

1896)  39  S.  868,  holding  that  a  borrower 
of  funds  in  court  is  a  party  to  the  cause  to 
which  the  funds  belong,  and  that  an  order 
that  the  funds  be  collected  is  notice  to  him 
upon  which  judgment  may  be  entered  on 
motion. 

Waiver  of  objection  to  remedy. —  Where 
funds  in  court  were  loaned  by  the  clerk  and 
master  on  a  note,  and  before  judgment  was 
taken  thereon  on  motion  of  the  clerk  and 
master  the  makers  appeared  and  defended  the 
motion,  they  cannot  afterward  object  that 
they  should  have  been  sued  in  an  action  at 
law  or  by  a  bill  in  equity.  Fisher  v.  Cun- 
ningham, (Tenn.  Ch.  App.  1899)  58  S.  W. 
399. 

Estoppel  to  deny  liability. —  A  surety  on  a 
note  given  to  the  clerk  and  master  which 
states  that  the  money  is  borrowed  in  a  cer- 
tain pending  case  cannot  deny  liability  be- 
cause the  clerk  and  master  was  not  authorized 
by  court  to  make  the  loan,  or  because  at  the 
time  the  loan  was  made  the  fund  had  been 
exhausted  by  previous  loans.  Weaver  v. 
Ruhm,  (Tenn.  Ch.  App.  1897)  47  S.  W.  171. 
See  also  Fisher  v.  Cunningham,  (Tenn.  Ch. 
App.  1899)  58  S.  W.  399. 

42.  Weaver   v.   Ruhm,    (Tenn.   Ch.  App. 

1897)  47  S.  W.  171,  holding  that  a  surety 
on  a  note  given  for  funds  in  the  custody  of 
the  clerk  and  master  which  states  that  it  was 
given  for  funds  belonging  to  a  specified  case 
makes  himself  a  party  to  the  case,  and  he 
may  not  avail  himself  of  the  statute  of  limi- 
tations to  defeat  collection  of  the  note  pend- 
ing suit. 

Limitations  as  to  proceeding:  To  compel 
restitution  of  fund  see  supra,  VIII,  C.  To 
enforce  claim  against  fund  see  infra,  IX,  C,  2. 

43.  Bowen  v.  Helm,  41  S.  W.  289,  19  Ky. 
L.  Rep.  486,  holding  that  the  limitation  pro- 
vided by  Ky.  Gen.  St.  c.  71,  art.  6,  §  2,  as 
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E.  Loss  of  Fund.'*''  Where  several  funds  liave  been  invested  in  one  security 
a  loss  arising  from  depreciation  in  value  should  Ik;  borne  by  all  the  funds  j!>r<? 
rataf^  The  party  upon  wliotn  the  loss  of  a  particular  fund  shall  fall  depends 
upon  the  nature  and  purpose  of  the  deposit/" 

IX.  DISTRIBUTION  OF  FUND/^ 

A.  Jurisdiction  of  Court.  The  court  in  which  a  fund  has  been  deposited 
has  power  to  order  distribution  of  it;''®  and  when  juiisdiction  is  once  obtained  it 
is  not  lost  either  by  the  abatement  of  the  suit/''  or  by  the  dismissal  of  the  bill/''^ 
After  the  fund  has  been  distributed,  however,  the  court  has  no  further  jurisdic- 
tion over  it^^  in  the  absence  of  fraud.^^  The  court  in  which  the  fund  is  deposited 
has  exclusive  jurisdiction  of  the  question  of  the  right  to  the  moneys,  and  all 
claims  against  the  deposit  must  be  asserted  there.'''^ 

B.  Persons  Entitled  to  Fund  —  l.  In  General.  In  a  proper  case  the  court 
will  recognize  and  enforce  the  rights  of  an  assignee  of  a  fund  in  court ^  or  of  a 


to  the  surety  in  a  bond  executed  to  the  master 
commissioner  for  money  loaned  under  order 
of  court  runs  from  the  maturity  of  the  bond, 
and  not  from  the  time  the  court  orders  the 
money  to  be  collected,  although  the  bond  pro- 
vides that  payment  is  to  be  enforceable  as 
the  court  may  direct,  and  that  the  fact  that 
one  of  the  beneficiaries  of  the  fund  is  an 
infant  does  not  extend  the  period  of  limita- 
tion as  to  the  surety. 

For  statutes  of  limitations  generally  see 
Limitations  of  Actions. 

44.  Liability  of  government  to  claimant  in 
case  of  loss  by  failure  of  depositary  see 
Depositaries. 

45.  Elkin  v.  Elkin,  29  Misc.  (N.  Y.)  513, 
61  N.  Y.  Suppl.  947. 

46.  De  Peyster  v.  Clarkson,  2  Wend.  (N.  Y.) 
77  {affirming  Hopk.  505],  holding  that  where 
money  is  paid  into  court  on  a  bill  for  an 
accounting,  pursuant  to  order  for  the  balance 
admitted  to  be  due,  and  it  is  paid  to  the 
credit  of  the  cause  generally,  and  not  in  sat- 
isfaction of  plaintiff's  demand  pro  tanto,  and 
the  money  is  invested  in  public  stocks  on 
which  a  loss  sub.sequently  happens,  the  loss 
must  be  borne  by  defendant,  especially  where 
plaintiffs  were  willing  to  receive  the  money 
on  account,  and  such  appropriation  was  ob- 
jected to  by  defendant.  Where,  however, 
goods  in  suit  are  converted  into  money,  which 
is  by  consent  of  all  parties  placed  in  the 
hands  of  an  officer  of  the  court,  it  is  at  the 
risk  of  one  party  as  much  as  the  other. 
Mansfield  i\  Whatcom  First  Nat.  Bank,  6 
Wash.  fi03,  34  Pac.  143. 

Priority  over  claim  of  county. —  If  there  is 
a  shortage  in  the  funds  of  the  clerk  of  a 
county  not  operating  under  the  fee  sj''s- 
tcm,  litigants  having  claims  against  a  fund 
deposited  with  him  are  entitled  to  payment 
from  the  amount  on  hand  in  preforoncc  to 
the  clerk's  Hiicccssor  in  office.  In  rc  Hobson, 
8  Ohio  S.  &      I'l.  1)00.  700,  7  Ohio  N.  P.  C30. 

47.  Distribution  pending  appeal  sec  Ap- 
peal ANiJ  Krkor,  2  Cyo.  895  note  8,  908  note 
51. 

48.  Davis  v.  Watkins,  2  Bush  (Ky.)  224. 

49.  Finch  v.  Winchclsea,  1  Eq,  Cas.  Abr. 
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2,  21  Eng.  Rtprint  828;  Roundell  v.  Currer, 
6  Ves.  Jr.  250,  31  L^ng.  Reprint  1036. 

50.  Wright  v.  Mitchell,  18  Ves.  Jr.  293. 

51.  Hammer  v.  Kaufman^  39  111.  87;  Mee- 
h,an  V.  Blodgett,  91  Wis.  63,  64  N.  W.  429, 
holding  that  after  the  money  has  been  re- 
funded to  the  depositor  in  a  proper  case  it  is 
beyond  the  control  of  the  court. 

53.  Keiley  v.  Dusenbury,  42  N.  Y.  Super. 
Ct.  238,  holding  that  where  a  wrongful  paj'- 
ment  of  money  out  of  court  is  procured  by 
fraud,  the  distributee  acquires  no  title  to  the 
fund,  and  the  person  rightfully  entitled  to  it 
has  his  remedy  by  action,  and  in  some  eases 
by  proceeding  summarily  against  the  dis- 
tributee. 

53.  Gregory  v.  Merchants'  Nat.  Bank,  171 
Mass.  67,  50  N.  E.  520;  Gregory  v.  Boston 
Safe-Deposit,  etc.,  Co.,  144  U.  S.  665,  12  S.  Ct. 
783,  36  L.  ed.  585;  Jones  v.  Merchants'  Nat. 
Bank,  76  Fed.  683,  22  C.  C.  A.  483,  35  L.  R.  A. 
698,  which  cases  hold  that  where  monej-s 
have  been  paid  into  court,  and,  pending  liti- 
gation, have  been  placed  by  order  of  court 
with  a  depositarj',  neither  party  maj'  main- 
tain a  bill  against  the  depositary  to  com- 
pel it  to  pay  over  the  fund  to  him.  So  the 
claimant  of  a  fund  cannot  resort  to  a  court 
other  than  that  in  which  the  fund  is  on  de- 
posit, and  recover  of  the  clerk  and  master 
and  his  sureties  the  amount  of  the  deposit. 
Craig  V.  Governor,  3  Coldw.  (Tenn.)  244. 

54.  Phillips  r.  Edsall,  127  111.  535,  20  N.  E. 
801,  holding  that  equity  has  jurisdiction, 
upon  the  filing  of  a  supplemental  bill  by 
attorneys  alleging  that  tliey  are  assignees  of 
a  portion  of  a  fund  in  court,  to  enter  a  de- 
cree preserving  the  equitable  lien  of  the  as- 
signment by  directing  payment  of  the  as- 
signed amount  out  of  tlie  fimd,  as  in  such 
case  the  assignment  being  of  only  a  por- 
tion of  the  fund  and  therefore  not  recog- 
nized at  law,  only  a  court  of  equity  can 
afford  adequate  relief. 

Title  by  estoppel. —  Where  a  person  pur- 
ports to  convey  one  sixth  of  a  fund  in  court 
representing  real  estate,  although  only  en- 
titled to  one  ninth,  and  he  afterward  be- 
comes entitled  to  one  si.\th,  the  assignment 
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creditor of  the  person  otherwise  entitled  to  the  fund,  and  decree  distribution 
accordingly.  One  who  is  not  entitled  to  participate  in  the  distribution  of  the 
fund  cannot  urge  objections  to  the  right  of  others  to  share  in  it.^*^ 

2.  Depositor.  The  court  may  also  in  a  proper  case  order  a  return  of  the  fund 
to  the  depositor,^'  as  where  for  example  the  deposit  is  made  on  a  condition  which 
is  not  performed,^^  or  on  a  contingency  which  does  not  happen.^^ 

C.  Proeedupe^ — l.  Remedy  of  Claimants.  The  reniedy  of  a  person  interested 
in  a  fund  which  has  been  paid  into  court  to  the  credit  of  a  cause  depends  in  a 
measure  upon  the  nature  of  that  cause  and  the  extent  to  which  progress  has  been 
made  in  it.^    As  a  rule,  however,  the  claimant  may  for  the  purpose  of  asserting 


is  eiTectual  to  pass  the  one-sixth  interest. 
Re  Hoffe,  82  L.  T.  Rep.  N.  S.  556,  48  Wkly. 
Rep.  507. 

Notice  of  assignment. —  The  court  and  not 
the  accountant  is  the  custodian  of  a  fund  in 
court.  Consequently  notice  to  the  account- 
ant of  an  assignment  of  the  fund  is  not  tanta- 
mount to  notice  to  a  private  trustee  of  the 
assig'iment  of  a  trust  fund.  Cottingham  v. 
Cottingham,  11  Ont.  294. 

55.  Minnesota  Bank  v.  Hayes,  11  Mont. 
533,  29  Pac.  90,  holding  that  where  money 
has  been  paid  into  court  on  a  judgment  in 
favor  of  a  certain  person  as  plaintiflf,  the 
court  may,  upon  a  hearing  analogous  to  sup- 
plementary proceedings,  all  persons  inter- 
ested being  present,  order  the  money  to  be 
paid  to  a  creditor  of  that  person  who  has 
obtained  a  judgment  against  him  in  the 
same  court,  bo  if  the  claimant  of  a  fimd  in 
court  brings  in  a  person  interested  in  another 
portion  of  the  fund,  to  whom  the  claimant  is 
indebted,  the  court  may  order  the  fund  paid 
to  the  creditor.  Butler  v.  Butler,  67  S.  C. 
211,  45  S.  E.  184.  However  a  creditor  who 
has  neither  an  assignment  of  the  interest  of 
a  distributee  nor  a  lien  thereon  cannot  inter- 
vene by  petition  in  the  suit  in  which  the 
money  is  deposited  for  the  purpose  of  reach- 
ing the  distributee's  interest  and  having  it 
applied  on  his  debt.  Tuck  v.  Manning,  150 
Mass.  211,  22  N.  E.  1001,  5  L.  R.  A.  666. 

56.  Munroe  r.  Sedro  Lumber,  etc.,  Co.,  16 
Wash.  694,  48  Pac.  405,  a  case  where  per- 
sons whose  claims  were  unquestioned  were 
entitled  to  the  entire  fund  as  against  the 
person  making  objection. 

57.  Donohoo  v.  Howard,  (Indian  Terr. 
1902)   69  S.  W.  927. 

Termination  of  suit  in  depositor's  favor. — 
Where,  in  a  proceeding  under  Battle  Rev. 
c.  65,  §§  19,  20',  to  secure  agricultural  ad- 
vances, the  money  received  from  the  sale  of 
a.  crop  has  been  paid  into  court  and  the 
proceeding  dismissed,  the  court  has  power  to 
order  a  return  of  the  money  to  defendant, 
and  is  under  no  obligation  to  plaintiff  to 
order  its  continued  detention,  although  plain- 
tiff has  instituted  another  action  and  files 
an  affidavit  that  defendant  is  insolvent.  Cot- 
tingham V.  McKay.  86  N.  C.  241. 

Deposit  on  illegal  contract. —  If  plaintiff  de- 
posits money  on  an  illegal  contract,  and  the 
court  below  orders  it  paid  to  defendant,  the 
court  on  appeal  may  order  a  judgment  for 
plaintiff  for  the  amount  so  paid  with  inter- 


est from  the  date  of  the  decree,  in  order  that 
the  parties  may  be  placed  in  the  position  they 
were  in  when  the  action  was  brought.  Horse- 
man V.  Horseman,  43  Oreg.  83,  72  Pac.  698. 

Return  of  deposit:  By  clerk  of  court  with- 
out order  see  supra,  note  28.  To  respondent 
on  dismissal  of  appeal  see  Appeax  and  Eb- 
KOR,  3  Cyc.  200  note  37. 

Withdrawal  of  deposit  by  depositor  with- 
out order  see  supra,  VIII,  B. 

58.  Sutton  V.  Baldwin,  146  Ind.  361,  45 
N.  E.  518,  holding  that  where  defendant  de- 
posits money  in  court  pending  trial,  to  be 
returned  to  him  unless  plaintiff  surrenders 
a  certain  check,  to  be  held  by  the  clerk  sub- 
ject to  order  of  court,  and  the  check  is  not 
surrendered,  the  court  may  order  the  money 
returned  to  defendant. 

59.  Donohoo  v.  Howard,  (Indian  Terr. 
1902)  69  S.  W.  927,  holding  that  Avhero 
plaintiff  in  ejectment  alleged  title  through 
a  sale  to  his  grantor  by  an  intervener,  and 
admits  non-payment  of  certain  instalments 
of  the  price  due  the  intervener,  and  pays 
them  into  court  on  the  express  stipulation 
that  they  are  to  be  paid  the  intervener  only 
in  the  event  of  plaintiff's  recovery,  it  is 
proper,  on  sustaining  a  demurrer  to  the 
complaint,  to  order  the  money  to  be  repaid 
to  plaintiff. 

60.  Winslow  v.  Carthage,  etc.,  R.  Co.,  82 
Hun  (N.  Y.)  220,  32  N.  Y.  Suppl.  50,  hold- 
ing that  where  defendant,  in  an  action  to 
foreclose  a  trust  mortgage,  has  paid  the 
amount  of  the  mortgage  debt  to  the  county 
treasurer,  and  the  court  has  held  that  the 
payment  was  a  sufficient  tender  and  dismissed 
the  complaint  on  the  merits,  it  is  improper 
for  the  treasurer,  before  he  is  authorized  by 
an  order  to  pay  over  the  fund,  and  before  an 
adjudication  has  been  made  discharging  the 
lien  of  the  trustees  on  the  fund,  to  move  for 
an  order  "  adjusting  his  fees  as  county  treas- 
urer in  the  receiving  and  paying  out  "  of  the 
money ;  but  he  should  apply  for  instruc- 
tions, and  ask  for  an  allowance  of  such  fees 
as  he  may  be  entitled  to. 

Motion  by  party  to  cause. —  Where  prop- 
erty is  attached  and  sold  and  the  proceeds 
paid  into  court,  an  independent  petition  in 
equity  subsequently  filed  in  the  same  court 
and  before  the  same  judge,  to  which  the 
parties  in  the  main  suit  are  joined,  to  ob- 
tain payment  of  costs  and  attorney's  fees  out 
of  the  fund  in  court,  to  which  the  judg- 
ment in  the  main  action  entitled  petitioner 
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liis  right  cither  intervene  in  the  cause  in  wliicli  the  fund  was  deposited*'  or  pro- 
ceed by  a  hill  in  equity.''^ 

2.  Statutes  of  Limitations.  The  statutes  of  limitations  do  not  afford  a  Ijar  \m 
proving  a  claim  against  a  fund  in  court.*'^ 

3.  Notice.  All  persons  vrho  may  be  interested  in  the  disposition  of  a  fund 
in  court  are  entitled  to  notice  of  a  jiroceeding  to  obtain  a  distribution  of  the 
money.*''' 

4.  Parties.  All  persons  who  are  interested  in  the  distribution  of  the  fund 
should  be  made  parties  to  a  petition  for  distribution.'^^ 

5.  Pleading.  In  a  contest  over  a  fund  in  court  the  parties  need  not  file  formal 
pleadings.'^'' 

6.  Proof  of  Claim.  Before  an  order  of  distribution  can  be  made  proof 
should  be  made  before  the  court  or  a  referee  of  the  facts  on  which  the  applica- 
tion is  based.''' 

7.  Execution  of  Order  of  Distribution.  Execution  is  not  necessary  to  enalde 
a  party  to  collect,  out  of  a  fund  iu  court,  a  sum  to  which  he  has  been  adjudged 
entitled  in  the  action  in  which  the  fund  was  deposited.^^ 


may  be  treated  as  a  motion  in  that  action. 
Hornish  v.  Ringen  Stove  Co.,  116  Iowa  1,  89 
N.  W.  95. 

Motion  by  stranger  to  cause. — Where  there 
is  a  dispute  as  to  the  ownership  of  a  fund 
paid  into  court  upon  a  judgment,  the  remedy 
of  a  claimant  not  a  party  to  the  cause  is  by 
a  proceeding  at  law  or  in  equity,  and  not  by 
rule  of  court  directing  payment  to  him. 
Lewis  V.  Cockrell,  31  111.  App.  476.  And 
where  a  preliminary  injunction  is  granted  to 
restrain  defendant  from  collecting  a  judg- 
ment against  plaintiff  for  money  deposited 
with  a  clerk  of  court  until  a  judgment  against 
defendant  has  been  established  as  a  set-off, 
persons  claiming  a  lien  on  the  deposit  who 
have  not  intervened  and  are  not  parties  to 
the  suit  cannot  have  their  right  to  the  lien 
adjudicated  on  motion  supported  by  affidavits 
in  advance  of  the  trial.  Frye-Bruhn  Co.  V~ 
Meyer,  121  Fed.  533,  58  C.  C.  A.  529. 

61.  Phillips  V.  Blatchford,  26  111.  App.  606. 
See,  however.  Tuck  v.  Manning,  150  Mass. 
211,  22  N.  E.'  1001,  5  L.  R.  A.  666. 

62.  Phillips  V.  Edsall,  127  111.  535,  20  N.  E. 
801,  holding  that  a  bill  by  an  assignee  of  a 
part  of  the  fund  may  be  filed  before  the  de- 
cree of  distribution  is  entered  in  order  that 
the  court  may  have  notice  of  claimant's 
rights,  and  although  the  notes  to  secure  which 
the  assignment  was  made  are  not  due. 

Injunction. —  A  stranger  who  claims  the 
fund  may  sue  in  the  same  court  for  an  in- 
junction to  restrain  the  withdrawal  of  the 
money  until  a  determination  of  the  suit. 
Mann  v.  Flower,  26  Minn.  479,  5  N.  W.  365. 

63.  Allstadt  v.  Gortner,  31  Ont.  495.  See 
also  Philadelphia  t.  Wellens,  19  Pa.  Super. 
Ct.  .379. 

Limitations  as  to  proceeding:  To  collect 
investiiiciit  of  fund  see  supra,  VIII,  D.  To 
coiTii)cl  rcHtitution  of  fund  see  supra,  VIII,  C. 

64.  LcwIh  v.  Cockrell,  31  111.  App.  476; 
i;hl  r.  Kolilnmim,  52  N.  Y.  App.  Div.  455,  65 
N.  Y.  Sui)|)l.  1!)7. 

Notice  to  depositor. —  Where  the  final  de- 
cree doe.s  not  provide  for  distribution  of  a 
fund  in  court,  the  depositor  is  entitled  to 
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notice  of  a  subsequent  motion  for  distribu- 
tion.   Hammer  v.  Kaufman,  39  111.  87. 

Notice  to  assignor  of  fund. —  On  a  petition 
by  an  assignee  for  the  payment  out  of  court 
of  a  fund  standing  to  the  credit  of  the  as- 
signor, the  assignor  or  his  personal  repre- 
sentative must  be  served  with  notice  of  the 
petition.  Hurd  r.  Davenport,  13  Price  735. 
And  see  Briant  v.  Dennett,  4  Drew.  550,  5 
Jur.  N.  S.  563.  And  where  a  .stakeholder 
has  deposited  the  sum  in  court  in  a  suit  in 
which  one  of  two  parties,  each  of  whom 
claims  the  fund  under  a  person  residing 
abroad,  is  plaintiff,  and  the  other  a  defend- 
ant, an  order  will  not  be  made  it  seems  for 
payment  of  the  fund  out  of  court  until  the 
absentee  has  been  served.  Ward  v.  Booth, 
L.  R.  14  Eq.  195,  41  L.  J.  Ch.  729,  27  L.  T. 
Rep.  N.  S.  364,  20  Wkly.  Rep.  880. 

An  order  directing  a  return  of  the  deposit 
to  the  depositor  should  be  made  only  upon 
notice  to  persons  claiming  a  right  to  it. 
Hafker  v.  Henrv,  5  N.  Y.  App.  Div.  258,  39 
N.  Y.  Suppl.  134. 

Waiver  of  process. —  Failure  to  issue  or 
serve  process  on  the  filing  of  a  petition  of 
intervention  by  a  claimant  of  a  fund  in  court 
is  waived  by  appearing  and  pleading  to  the 
petition.  Phillips  v.  Blatchford,  26  111.  App. 
606. 

65.  Cowles  V.  Andrews,  39  Ala.  125. 
Persons  without  interest. —  Where  a  person 

having  a  contingent  interest  in  a  fund  in 
court  mortgages  it  and  subsequently  dies  be- 
fore his  interest  attaches,  the  mortgagees 
are  not  necessary  parties  to  an  application 
for  distribution  of  the  fund.  Vernon  v.  Croft, 
58  L.  T.  Rep.  N.  S.  919,  36  Wkly.  Rep. 
778. 

66.  State  v.  Alexander,  106  La.  460,  31 
So.  00,  holding  that  the  parties  may  without 
pleading  urge  all  objections  they  may  have 
to  each  other's  claims,  whether  founded  on 
fact  or  on  law. 

67.  Uhl  V.  Kohlmann,  52  N.  Y.  App.  Div. 
455,  05  N.  Y.  Suppl.  197. 

68.  Hornish  Ringen  Stove  Co.,  116  Iowa 
1,  89  N.  W.  95. 
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8.  Conclusiveness  of  Order  of  Distribution.  The  order  of  distribution  is  con- 
clusive on  the  parties  in  subsequent  proceedings.^" 


Deposit  slip.  As  used  in  banking,  a  note  to  help  the  xa^xnor^}  (See 
Deposit  ;  Depositor  ;  and,  generally.  Banks  and  Banking.) 

DEPOSITUM.  a  bare  naked  bailment  of  goods,  delivered  by  one  man  to 
another  to  keep  for  the  use  of  the  bailor ;  ^  where  goods  are  to  be  kept  for  the 
bailor,  and  returned  upon  demand  without  recompense.^  (See  Deposit;  and, 
generally.  Bailments  ;  Depositaries.) 

Depot.  In  a  broad  sense,  a  place  of  deposit  for  storing  goods  ;  a  warehouse  ; 
a  storehouse ;  *  a  place  where  any  kind  of  goods  is  deposited ;  a  storehouse  ;  a 
warehouse.^  In  railroad  law,  a  railroad  station  a  railway  station  a  station  ;^ 
a  passenger  station  ;  a  place  where  passengers  get  on  and  off  the  cars,  and  where 
goods  are  loaded  and  unloaded ;  the  building  for  the  accommodation  and  pro- 
tection of  railway  passengers  or  freight ; "  a  building  for  goods  at  the  terminus 


69.  State  v.  Alexander,  106  La.  460,  31 
So.  60,  holding  that  a  judgment  on  a  rule  to 
distribute  a  fund  may  serve  as  a  basis  for  the 
plea  of  res  adjudicata,  although  not  signed. 
However,  a  decree  of  distribution  will  not  pre- 
clude a  claimant  not  embraced  in  its  pro- 
visions, and  having  rights  similar  to  those 
of  other  claimants  who  are  thus  embraced, 
from  asserting  by  bill  or  petition  his  right 
to  share  in  the  fund.  Ex  p.  Howard,  9  Wall. 
(U.  S.)  175,  19  L.  ed.  634. 

Reversal  of  decree  of  distribution  as  affect- 
ing depositor's  liability  to  appellant  see 
Appeal  and  Eeeor,  3  Cyc.  461  note  53. 

1.  Morse  Banking,  §  290  [quoted  in  Sharon 
First  Nat.  Bank  r.  City  Nat.  Bank,  102  Mo. 
App.  357,  76  S.  W.  489]. 

2.  Per  Holt,  C.  J.,  in  Coggs  v.  Bernard, 
2  Ld.  Raym.  909,  912. 

3.  Com.  f.  Cart,  2  Pittsb.  (Pa.)  495,  496 
[citing  2  Kent  Comm.  558].  See  also  Foster 
V.  Essex  Bank,  17  Mass.  479,  498,  9  Am: 
Dec.  168;  5  Cyc.  162. 

4.  Webster  Diet,  [quoted  in  State  v.  Ed- 
Avards,  109  Mo.  315,  321,  19  S.  W.  91]. 

"A  warehouse  or  other  building  "  may  in- 
clude a  depot.  State  v.  Edwards,  109  Mo. 
315,  321,  19  S.  W.  91  [cited  in  Bigham  v. 
State,  31  Tex.  Cr.  244,  20  S.  W.  577]. 

5.  Worcester  Diet.  [qiMted  in  State  v.  Ed- 
wards, 109  Mo.  315,  321,  19  S.  W.  91]. 

6.  Patton  V.  Cox,  (Tex.  Civ.  App.  1903) 
75  S.  W.  871,  876. 

7.  Webster  Diet,  [quoted  in  Karnes  v. 
Drake,  103  Ky.  134,  136,  44  S.  W.  444,  19 
Ky.  L.  Rep.  1794;  Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  (Tex.  Sup.  1891)  17  S.  W.  521, 
523]. 

8.  Goyeau  v.  Great  Western  R.  Co.,  25 
Grant  Ch.  (U.  C.)  62,  64,  where  it  is  said: 
"  The  word  depot  is  used  in  the  United  States 
and  is  used  also  in  Canada  as  synonymous 
with  station ;  it  may  be  inaccurately." 

9.  Louisville,  etc.,  R.  Co.  v.  Com.,  33  S.  W. 
939,  17  Ky.  L.  Rep.  1136.  But  compare 
Goyeau  v.  Great  Western  R.  Co.,  25  Grant 
Ch.  (U.  C.)  62,  63,  where  it  is  said:  "The 
word  ■'  depot '  does  not  mean  necessarily  or 
primarily  a  railway  passenger  station,  but 
looking  at  the  context  the  question  is,  could 
it  mean  anything  else." 
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"  Flag  station  "  distinguished  from  "  pas- 
senger depot "  see  St.  Louis,  etc.,  R.  Co.  v. 
State,  61  Ark.  9,  12,  31  S.  W.  570.  But  see 
Schneekloth  r.  Chicago,  etc.,  R.  Co.,  108  Mich. 
1,  2,  65  N.  W.  663,  where  under  a  Michigan 
statute  exempting  railway  station  grounds 
from  the  j>rovisions  requiring  the  right  of 
way  to  be  fenced,  a  flag  station  was  consid- 
ered within  the  exemption. 

10.  Fowler  v.  Farmers'  L.  &  T.  Co.,  21  Wis. 
77,  79.  And  see  State  v.  New  Haven,  etc., 
Co.,  37  Conn.  153,  163,  where  it  is  said: 
'■  The  words  of  the  statute  are  '  depot  and 
station.'  A  mere  station  falls  within  the  let- 
ter of  the  law,  but  to  come  within  its  spirit 
the  station  must  be  one  at  which  trains  stop 
not  merely  for  wood  and  water  but  for  the 
transaction  of  the  ordinary  business  of  the 
company,  the  receiving  and  delivering  of 
freight  and  passengers." 

11.  Webster  Int.  Diet,  [quoted  in  Karnes 
V.  Drake,  103  Ky.  134,  136,  44  S.  W.  444,  19 
Ky.  L.  Rep.  1794]. 

"A  'regular'  depot  or  station  of  a  railroad 
company,  as  contemplated  by  the  statute,  is 
a  certain  place  situate  alongside  of  or  near 
to  its  I'ailroad,  fitted  up  by  it  with  suitable 
buildings,  erections,  appliances  and  conve- 
niences for  carrying  on  generally  and  con- 
tinuously, in  an  orderly  manner,  the  business 
of  transporting  freights,  as  is  usually  done 
by  such  companies.  Such  buildings,  and  other 
things  necessary  for  a  regular  depot  or  sta- 
tion, may  be  greater  or  smaller  in  number 
and  extent,  or  more  or  less  elaborate,  than 
others  of  like  kind  and  for  like  purposes :  but 
whether  they  be  sufficient,  or  good,  or  indiffer- 
ent, or  are  well  or  ill  adapted  to,  and  intended 
for,  the  purpose  of  prosecuting  the  business 
of  transporting  freights  and  passengers,  re- 
ceiving from  shippers  generally,  and  at  all 
seasonable  times,  such  freights  as  the  rail- 
road company  is  required  to  transport  over 
its  road,  such  depots  or  stations  imply,  ordi- 
narily, such  suitable  and  sufficient  buildings, 
erections  and  appliances  as  may  be  necessary 
in  receiving  and  delivering  freights,  and  for 
the  temporary  protection  of  the  same  until 
they  shall  be  transported  or  delivered  to  the 
persons  entitled  to  have  them,  and  that  the 
company  has  a  business  office  there,  and  suit- 
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or  station  of  a  railway,  canal,  etc. ;     tlic  entire  grounds  used  hy  tlie  company  for 
its  business  purposes  with  tlie  public  at  that  station.'^    In  military  law,  a  place 
where  military  stores  or  supplies  are  kept,  or  troops  assembled.''*    THec  Depot 
Gkounds;  and,  generally,  Cakkiers  ;  ItAiLiiOADS.j 
DEPOT  COMPANIES.  '  See  Railkoadb. 

Depot  grounds.    The  place  where  passengers  get  on  and  off  trains,  and 

where  goods  are  loaded  and  unloaded,  and  all  grounds  necessai-y  and  convenient 
and  actually  used  for  such  purposes  by  the  public  arjd  by  the  railroad  company ;  ^' 
yard  liraits.^*^    (See  Depot  ;  and,  generally,  Cakiukus  ;  jiAJLXtoAJJs.j 

DEPRECIATE.  To  fall  in  value;  to  become  of  less  worth;  to  sink  in 
estimation.'' 


able  agents  and  employees  to  receive  and  de- 
liver freights,  to  give  receipts,  bills  of  lading 
for  the  same,  and  to  do  the  like  and  similar 
service."  Land  v.  Wilmington,  etc.,  R.  Co., 
104  N.  C.  48,  55,  10  S.  E.  80. 

12.  Goyeau  x.  Great  Western  R.  Co.,  25 
Grant  Ch.  (U.  C.)  62,  64  [quoting  Imperial 
Diet.  Suppl.]. 

13.  Pittsburg,  etc.,  R.  Co.  v.  Rose,  24  Ohio 
St.  219,  229. 

"The  term  'depot'  in  the  mortgage  is  not 
necessarily  limited  to  a  place  provided  for 
the  convenience  of  passengers  while  waiting 
for  the  arrival  or  departure  of  trains.  It 
applies  also  to  buildings  used  for  the  receipt 
and  storage  of  freight,  which,  when  received, 
is  to  be  safely  kept  until  forwarded  by  the 
ears  of  the  company  or  delivered  to  the  owner 
or  consignee."  Humphreys  v.  McKissock,  140 
U.  S.  304,  313,  11  S.  Ct.  779,  35  L.  ed. 
473. 

"  The  term  '  depot '  is  sufiSciently  broad  to 

embrace  within  its  meaning  a  '  pass-way  '  used 
for  the  convenient  and  safe  egress  and  ingress 
of  passengers.  It  is  not  restricted  in  its  sig- 
nification to  the  '  house '  or  structure  used 
also  for  their  convenience  in  this  respect." 
Galveston,  etc.,  R.  Co.  v.  Thornsberry,  (Tex. 
Sup.  1891)  17  S.  W.  521,  523  [quoting  Web- 
ster Diet.]. 

"  '  Warehouses  or  depots,'  in  the  connection 
in  which  .  .  .  [these  words  are  used  in  Tex. 
Rev.  St.  art.  4537  were]  intended  to  embrace 
the  entire  station  of  the  railroad,  including 
platforms  used  for  handling  cotton."  Patton 
r.  Cox,  (Tex.  Civ.  App.  1903)  75  S.  W.  871, 
876. 

14.  U.  S.  V.  Caldwell,  19  Wall.  (U.  S.) 
264,  268,  22  L.  ed.  114. 

15.  Grosse  v.  Chicago,  etc.,  R.  Co.,  91  Wis. 
482,  484,  65  N.  W.  185;  Plunkett  r.  Min- 
neapolis, etc.,  R.  Co.,  79  Wis.  222,  224,  48 
N.  W.  519;  Fowler  v.  Farmers'  L.  &  T.  Co., 
21  Wif;.  77,  79. 

"The  existence  or  extent  of  these  grounds 
is  not  to  be  determined  by  the  continued 
actual  use  of  any  part  thereof.  When  sta- 
tion grounds  are  laid  out,  their  contemplated 
future  use  is  not  unfrcfjuently  of  more  con- 
sideration than  the  actual  demands  at  the 
time  in  de  termining  their  shape  and  extent. 
'J'h('  <'or)struction  and  operation  of  new  lines 
of  railroad  always  tend  to  the  d('V('loj)ment 
of  the  resources  of  tlic  section  through  which 
it  passes,  anil  is  followed  ))y  increased  popu- 
lation :ui(l  busincHH.  This  is  n  matter  of  such 
coiiinioii  obscrviition  that  ordinary  prudence 


and  foresight  determines  such  an  appropria- 
tion for  station  purposes  as  shall  be  com- 
mensurate with  such  reasonably  anticipated 
growth.  When  these  grounds  are  appro- 
priated and  set  apart  by  the  company  it 
would  be  neither  safe  nor  wise  to  allow  their 
limits  to  be  curtailed  or  extended  by  a  jury 
in  a  proceeding  where  they  collaterally  come 
in  question,  as  in  this  case,  upon  the  mere 
showing  that  any  part  of  the  same  was  not  in 
actual  use  at  any  particular  time."  McGrath 
V.  Detroit,  etc.,  R.  Co.,  57  Mich.  555,  559,  24 
N.  W.  854  [followed  in  Schneekloth  v.  Chi- 
cago, etc.,  R.  Co.,  108  Mich.  1,  65  X.  W.  663 ; 
Grondin  v.  Duluth,  etc.,  R.  Co.,  100  Mich. 
598,  59  N.  W.  229;  Rinear  v.  Grand  Rapids, 
etc.,  R.  Co.,  70  Mich.  620,  38  N.  W.  599; 
Wilder  v.  Chicago,  etc.,  R.  Co..  70  Mich.  382; 
38  N.  W.  289].  But  compare  Blair  v.  Mil- 
waukee, etc.,  R.  Co.,  20  Wis.  254,  261,  where 
it  is  said:  "As  to  the  place  of  the  accident 
being  within  the  depot  grounds  of  the  com- 
pany at  Stoughton,  it  seems  to  us,  after  a 
careful  consideration  of  the  testimony,  that 
there  is  no  ground  for  saying  that  it  was.  It 
was  out  upon  the  main  line  of  the  road, 
where  there  is  but  a  single  track,  several 
hundred  feet  beyond  the  switch,  and  beyond 
where  the  cattle  guard  now  is.  It  is  an  ad- 
mitted fact  that  the  same  was  fenced  by  the 
company  as  part  of  the  main  line  shortly 
after  the  accident  in  question,  and  that  it 
has  so  remained  ever  since.  And  although 
long  trains,  in  switching,  sometimes  run  out 
to  the  place  of  the  accident,  still  it  is  clearly 
shown  that  there  is  and  was  no  practical 
objection  to  its  being  fenced.  We  do  not 
think,  under  the  circumstances,  that  it  can 
be  considered  as  part  of  the  depot  grounds." 

16.  Rabidon  r.  Chicago,  etc.,  R.  Co.,  115 
Mich.  390,  393,  73  N.  W.  386,  39  L.  R.  A. 
405. 

"Distance  from  depots  is  not  the  control- 
ling consideration  in  determining  '  depot 
grounds  '  or  '  yard  limits,'  which  are  synony- 
mous terms.  It  is  well  known  that  in  large 
cities  these  grounds  extend  for  several  miles. 
Neither  does  the  question  of  frequent  or  in- 
frequent use  for  switching  purposes  control. 
The  (juestion  is,  Are  the}'  reasonably  neces- 
sary for  that  purpose,  or  liable  to  become 
so?"  Rabidon  v.  Chicago,  etc.,  R.  Co.,  115 
Mich.  390,  393,  73  N.  W.  386,  39  L.  R.  A. 
405. 

17.  Webster  Diet,  [quoted  in  Stnte  Nat. 
Bank  r.  Baker,  27  111.  App.  356,  359]. 

Depreciable  property  see  4  Cyc.  710. 


DEPRIVE— DE  QUARANTIN A  IIABENDA     [13  Cye.j  1043 


Deprive.  To  take  away ;  end,  injure  or  destroy  ;  to  take  something  from  ; 
to  keep  from  acquiring,  using  or  enjoying  something. 

DEPUTY.^"  One  appointed  as  the  substitute  of  another,  and  empowered  to 
act  for  him  in  liis  name  or  on  his  behalf  one  who  is  appointed,  designated,  or 
deputed,  to  act  for  another  one  who  occupietli  in  right  of  anotlier,  and  for 
liim  regularly  his  superior  will  answer ;  ^  one  autlioi'ized  by  an  officer  to  exercise 
the  office  or  right  which  the  officer  possesses,  for  and  in  place  of  the  latter ;  one 
who  by  appointment  exercises  an  office  in  another's  right  one  who  exercises  an 
office,  etc.,  in  another's  right,  having  no  interest  therein,  i)nt  doing  all  things  in 
his  principal's  name,  and  for  whose  misconduct  the  principal  is  answerable.^* 
(Deputy  :  Acknowledgment  Taken  by,  see  Acknowledgment.  Affidavit  Taken 
by,  see  Affidavits.  Of  Attorney-General,  see  Attorney-General.  Of  City 
Officer,  see  Municipal  Corporations.  Of  Clerk  of  Court,  see  Clerks  of 
Courts.  Of  Collector  —  Of  Customs,  see  Customs  Duties  ;  Of  Internal  Revenue, 
see  Internal  Revenue.  Of  Coroner,  see  Coroners.  Of  County  Officer,  see 
Counties.  Of  District  or  Prosecuting  Attorney,  see  Prosecuting  Attorneys. 
Of  Notary,  see  Notaries.  Of  Officer  in  General,  see  Officers.  Of  Sheriff,  see 
Sheriffs  and  Constables.  Of  State  Officer,  see  States.  Of  United  States 
Marshal,  see  United  States  Marshals.) 

DE  QUARANTINA  HABENDA.  At  common  law,  a  writ  which  a  widow,  enti- 
tled to  quarantine,  or,  to  continue  in  the  capital,  messuage,  or  mansion-honse,  or 
some  other  house  whereof  she  was  dowable  forty  days  after  her  husband's  death, 
might  sue  out  in  case  the  heir  or  some  other  persons  ejected  her  therefrom.^^ 
(See,  generally.  Dower.) 


Depreciated  currency  see  4  Cyc.  966  note 
10. 

Depreciated  money  see  4  Cyc.  947  note  91. 
Depreciation  in  value  see  7  Cyc.  1046  note 
48. 

18.  Century  Diet,  [quoted  in  State  r.  As- 
sociated Press,  159  Mo.  410,  442,  60  S.  W.  91, 
81  Am.  St.  Rep.  368,  51  L.  E.  A.  151]. 

19.  Standard  Diet,  \_qvoted  in  State  v.  As- 
sociated Press,  159  Mo.  410,  442,  60  S.  W.  91, 
81  Am.  St.  Rep.  368,  51  L.  R.  A.  151]. 

"  The  word  '  deprive  '  '  conveys  the  idea  of 
either  taking  away  that  which  one  has  or 
withholding  that  which  one  may  have.' " 
State  V.  Associated  Press,  159  Mo.  410,  442, 
60  S.  W.  91,  81  Am.  St.  Rep.  368,  51  L.  R.  A. 
151  \_citing  Crabb  Synonymes].  See  also 
Staples'  Appeal,  52  Conn.  421,  423. 

For  significance  of  the  word  "  deprived " 
in  the  constitutional  provision  that  "  no  per- 
son shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law  "  see  Wyne- 
hamer  v.  People,  13  N.  Y.  378,  467.  See  also 
Grant  r.  Courter,  24  Barb.  (N.  Y.)  232,  238; 
Sharpless  v.  Philadelphia,  21  Pa.  St.  147, 
167,  59  Am.  Dee.  759  note;  8  Cyc.  1086  et 
seq.;  2  Cyc.  305. 

"  Defraud  "  used  instead  of  "  deprive  "  in 
an  indictment  see  Shubert  v.  State,  20  Tex. 
App.  320,  330. 

20.  Distinguished  from  "agent"  see  Her- 
ring V.  Lee,  22  W.  Va.  661,  667  [citing  Story 
Agency,  §  149  note]. 

"  Deputy  to  congress,"  as  used  in  a  treaty 
with  certain  Indians,  "  may  be  as  a  person 
having  a  right  to  sit  in  that  body,  as,  at  that 
time,  it  was  composed  of  delegates  or  depu- 
ties from  the  states,  not  as  at  present,  repre- 
sentatives of  the  people  of  the  states ;  or  it 
may  be  as  an  agent  or  minister."    The  Chero- 


kee Nation  Georgia,  5  Pet.  (U.  S.)  1,  39, 
8  L.  ed.  25. 

May  be  included  within  the  meaning  of  the 
words  '■  officers,"  "  sheriffs,"  etc.  People  v. 
Wells,  86  N.  Y.  App.  Div.  270,  275,  83  N.  Y. 
Suppl.  789;  Utah  Rev.  St.  (1898)  §  2498, 
subs.  17. 

"  The  word  '  deputies '  as  used  in  [Cal. 
Const,  art.  11,  §  8%]  .  .  .  should  be  lib- 
erally construed,  so  as  to  include  all  the 
subordinates  of  a  county  officer."  Garnett  v. 
Brooks,  136  Cal.  585,  586,  69  Pac.  298,  per 
McFarland,  J. 

21.  Webster  Diet,  [quoted  in  People  v. 
Barker,  14  Misc.  (N.  Y.)  360,  363,  35  IST.  Y. 
Suppl.  727  (where  it  is  said:  "Deputy  is 
used  in  composition  with  the  names  of  various 
executive  officers  to  denote  an  assistant  em- 
powered to  act  in  their  name,  as  deputy  col- 
lector, deputy  marshal,  deputy  sheriff"); 
Herring  r.  Lee,  22  W.  Va.  661,  667]. 

22.  Willis  V.  Melvin,  53  N.  C.  62,  63. 

23.  Matter  of  Tilyou,  57  N.  Y.  App.  Div. 
101,  110,  67  N.  Y.  Suppl.  1097  [citing  Shrews- 
bury's Case,  9  Coke  466,  49]  ;  Erwin  v.  U.  S., 
37  Fed.  470,  475,  2  L.  R.  A.  229. 

24.  Bouvier  L.  Diet,  [quoted  in  Herring  v. 
Lee,  22  W.  Va.  661,  667]. 

25.  Piland  v.  Taylor,  113  N.  C.  1,  2,  18 
S.  E.  70  [citing  Willis  v.  Melvin,  53  N.  C. 
62,  63],  where  it  is  said  that  he  is  regarded 
as  an  agent  or  servant  of  his  principal,  who 
mu.st,  as  a  general  rule,  do  all  things  in  his 
principal's  name,  and  for  whose  misconduct 
the  principal  is  responsible. 

26.  Tomlin  L.  Diet,  [quoted  in  Willis  v. 
Melvin,  53  N.  C.  62,  63]. 

27.  Aiken  v.  Aiken,  12  Oreg.  203,  206,  6 
Pac.  682  [citing  Jacob  L.  Diet.  tit.  "  Quar- 
antine;" Scribner  Dower,  e.  3,  §  19]. 


1044    [13  Cyc]    DERANGED  —  BE  REP  A  RA  TIONE  EA  (JIKNDA 


Deranged.  As  defined  by  statute,  a  term  which  embraces  under  tlie  head  of 
insane  persons  all  except  the  natural  born  idiot.^  (See,  generally,  Insane 
Persons.) 

Derelict.  Abandoned;  deserted;  castaway.^"  Applied  to  shipping,  boats 
or  other  vessels  forsaken  or  found  on  the  seas  without  any  person  in  tliein;*^ 
danger  of  total  loss  —  danger  in  a  high  degree,  in  consequence  of  abandonment/'' 
Also  goods  which  have  been  voluntarily  abandoned  and  given  up  as  worthless, 
the  mind  of  the  owner  being  alive  to  the  circumstances  at  the  time;'''  The  term 
also  signifies  dry  land/^  (Derelict:  Land,  see  Navigable  Waters;  Watees. 
Personal  Property  in  General,  sec  Abandonment  ;  Finding  Lost  Goods.  Ves- 
sels and  Cargoes  —  In  General,  see  Abandonment;  Shipping;  Marine  Insurance, 
see  Marine  Insurance  ;  Salvage,  see  Salvage.) 

Dereliction.  At  common  law,  a  recession  of  the  waters  of  the  sea,  a  navi- 
gable river,  or  other  stream,  by  which  land  that  was  before  covered  with  water  is 
left  dry  ;^  when  the  sea  shrank  back  below  the  usual  water  mark  and  remained 
there  ;^^  land  added  to  a  front  tract  by  the  permanent  uncovering  of  the  waters; 
the  laying  bare  of  the  bottom  by  the  retirement  of  the  waters,  as  contradistin- 
guished from  the  building  up  of  the  bottom  by  deposits  causing  the  waters  to 
recede.^*^  In  the  civil  law,  the  voluntary  abandonment  of  goods  by  the  owner 
without  the  hope  or  the  purpose  of  returning  to  the  possession.'^'    (See  Derelict.) 

DE  REPARATIONE  FACIENDA.  The  name  of  a  writ  which  lies  by  one  tenant 
in  common  against  the  other,  to  cause  him  to  aid  in  repairing  the  common  prop- 
erty.^   (See,  generally,  Tenancy  in  Common.) 


28.  W.  Va.  Code  (1891)  p.  124  (4)  \_quoted 
in  Hiett  v.  Shull,  36  W.  Va.  563,  565,  15 
S.  E.  146]. 

29.  Bouvier  L.  Diet. 

30.  1  Sii-  Leoline  Jenkins  Works  89  \_quoted 
in  The  Fairfield,  30  Fed.  700,  701;  The  Aquila, 
1  C.  Rob.  37,  41].  "Sir  Leoline  Jenkins  has 
given  a  true  definition  in  its  most  broad  and 
accurate  sense."  Per  Story,  J.,  in  Rowe  v. 
The  Brig,  20  Fed.  Cas.  No.  12,093,  1  Mason 
372,  374. 

An  intention  to  return  to  a  ship  will  defeat 
dereliction.  The  Coromandel,  Swab.  205 
\_quoted  in  Norcross  v.  The  Laura,  14  Wall. 
(U.  S.)  336,  344,  20  L.  ed.  813;  The  Fair- 
field, 30  Fed.  700,  701;  The  Hyderabad,  11 
Fed.  749,  754,  1  Biss.  112].  See  also  Crom- 
well V.  The  City  Island,  6  Fed.  Cas.  No. 
3,410,  1  Cliff.  221  {.citing  The  Boston,  3  Fed. 
Cas.  No.  1,673,  1  Sumn.  328;  The  Emulous, 
8  Fed.  Cas.  No.  4,480,  1  Sumn.  207;  The 
Beaver,  3  C.  Rob.  292,  293;  The  Barefoot,  14 
Jur.  841,  1  Eng.  L.  &  Eq.  061]. 

The  abandonment  must  have  been  final, 
without  hope  of  recovery,  or  intention  to  re- 
turn. Cromwell  r.  The  Island  City,  6  Fed. 
Cas.  No.  3,410,  1  Cliff".  221  {citing  The  Aquila, 
1  C.  Rob.  37,  41]  ;  Rowe  v.  The  Brig,  20  Fed. 
Cas.  No.  12,093,  1  Mason  372,  373  {quoted  in 
The  Hyderaljad,  11  Fed.  749,  1  BisH.  112]. 
See  also  Tyson  v.  Prior,  24  Fed.  Cas.  No. 
14,319,  1  Call.  133;  Warder  V.  La  Belle 
Creole,  29  Fed.  Cas.  No.  17,165,  1  Pet.  Adm. 
38. 

31.  'I'he  Canterbury,  Young  Adm.  Nova 
Seotia  57,  00. 

"There  is  no  magic  in  the  word  'derelict;' 
1  lie  tei  in  iinpoilH  a  certain  state  of  things 
<'Ojil,iiiiiiii^  eleiiiejil.H  which  tend,  on  the  gen- 
eriil  prineiph's  of  siilvage,  to  I'aise  the  amount 
of  HiilvMge  award,  for  there  are  three  condi- 


tions which  a  derelict  generally  fulfils."  The 
.Janet  Court,  [1897]  P.  59,  62,  8  Aspin.  223, 
66  L.  J.  Adm.  34,  76  L.  T.  Rep.  N.  S.  172. 

32.  Legge  v.  Boyd,  1  C.  B.  92,  112,  9  Jur, 
307,  14  L.  J.  C.  P.  138,  50  E.  C.  L.  92.  See 
also  U.  S.  v.  Stone,  8  Fed.  232,  244  {citing 
Abbott  L.  Diet.] ;  Lewis  v.  The  Elizabeth  & 
Jane,  15  Fed.  Cas.  No.  8,321,  1  Ware  33.  See 
also  Huntley's  Case,  Dyer  326a,  3266. 

Until  the  spes  recuperandi  is  gone  and  the 
animus  revertendi  is  finally  given  up,  prop- 
erty is  not,  in  the  sense  of  the  law,  derelict 
and  the  possession  left  vacant  for  the  finder. 
The  Bee,  3  Fed.  Cas.  No.  1,219,  1  Ware  336, 
340  {citing  The  Aquila,  1  C.  Rob.  37,  41,  and 
cited  in  The  Hyderabad,  11  Fed.  749,  754,  1 
Biss.  112]. 

33.  Warren  v.  Chambers,  25  Ark.  120,  121, 
4  Am.  Rep.  23,  91  Am.  Dec.  538. 

34.  Warren  v.  Chambers,  25  Ark.  120,  121, 
4  Am.  Rep.  23,  91  Am.  Dec.  538. 

35.  Sapp  V.  Frazier,  51  La.  Ann.  1718, 
1723,  26  So.  378,  72  Am.  St.  Rep.  493.  See 
also  2  Blackstone  Comm.  26  {quoted  in  Lin- 
thicum  V.  Coan,  64  Md.  439,  450,  2  Atl.  826, 
54  Am.  Rep.  775;  Giraud  v.  Hughes,  1  Gill 
&  J.  (Md.)  249,  264]. 

36.  Sapp  V.  Frazier,  51  La.  Ann.  1718, 
1723,  26  So.  378,  72  Am.  St.  Rep.  493. 

37.  Jones  c.  Nunn,  12  Ga.  409,  473. 

"  Dereliction  or  renunciation  properly  re- 
quires both  the  intention  to  abandon  and  ex- 
ternal action.  Tims  the  castin<>'  overboard  of 
articles  in  a  temix^st  to  lighten  the  shij),  is 
not  dereliction  as  there  is  no  intention  of 
abandoning  the  property  in  the  case  of  sal- 
vage." Livermore  v.  White,  74  Me.  452,  455. 
43  Am.  Rep.  600. 

38.  Bouvier  L.  Diet,  {riling  Cubitt  r.  Por- 
ter,  8  B.  &  0.  257.  268,  6  L.  J.  K.  B.  0.  S. 
306,  2  M.  &  R.  267,  15  E.  C.  L.  135]. 


DE  REPLEGIARE— DESCEND      [13  Cyc]  1045 


DE  REPLEGIARE  or  DE  REPLEGIARI.    Writ  of  replevin. 

DE  RETORNO  HABENDO.  The  name  of  a  writ  issued  after  a  judgment  has 
been  given  in  replevin  tliat  the  defendant  should  have  a  return  of  the  goods 
replevied.'^"    (See,  generally,  Replevin.) 

DE  RIGORE  JURIS.    In  strictness  of  law.^i 

DERIVATIA  POTESTAS  NON  potest  ESSE  MAJOR,  PRIMITIVA.  A  maxim 
meaning  "  The  derivative  power  cannot  be  greater  than  the  primitive." 

DERIVATIVE.  Coming  from  another ;  taken  from  something  preceding  ; 
secondary.'*^  (Derivative :  Conveyance,  see  Deeds.  Estate,  see  Estates.  Set' 
tleraent,  see  Pook  Persons.    Title,  see  Taxation.) 

DERIVE.  To  draw  or  receive,  as  from  a  source  or  origin,  or  by  regular 
ti'ansmission.** 

Derogation.  The  act  of  annulling  or  breaking  a  law,  or  some  part  of  it.^* 
(See,  generally.  Statutes.) 

Descend.""^  The  word  ordinarily  denotes  the  vesting  of  the  estate  by  opera- 
tion of  law  in  the  heirs  immediately  upon  the  death  of  the  ancestor.^''  But  apply- 
ing the  general  rules  for  the  interpretation  of  woi-ds  and  phrases,''^  having  esjaecial 
reference  to  the  context  and  to  the  intention  of  the  parties,''^  the  term,  as  used 


39.  Bm  rill  L.  Diet. 

40.  Bouvier  L.  Diet.  See  also  Meyers  v. 
Maybee,  10  U.  C.  Q.  B.  200,  202. 

41.  Burrill  L.  Diet. 

42.  Black  L.  Diet,  [citing  Noy  Max]. 

43.  Bouvier  L.  Diet. 

"  Derivative  title  "  see  Atty.-Gen.  v.  Little- 
dale,  L.  R.  5  Exch.  275,  282. 

44.  Century  Diet.  See  also  Gallagher  v. 
Gallagher,  89  Wis.  461,  465,  61  N.  W. 
1104. 

45.  Webster  Diet,  [quoted  in  Sharon  -v. 
Sharon,  75  Cal.  1,  56,  16  Pac.  345].  See  also 
Barber  Asphalt  Pav.  Co.  v.  Watt,  51  La.  Ann. 
1345,  1350,  26  So.  70. 

46.  Distinguished  from  "distribute"  see 
Grider  v.  McClay,  11  Serg.  &  R.  (Pa.)  224, 
232. 

47.  Wood  V.  Bullard,  151  Mass.  324,  25 
N.  E.  67,  7  L.  R.  A.  304;  Dove  v.  Torr,  128 
Mass.  38,  40;  Potts  r.  Kline,  174  Pa.  St.  513, 
514,  34  Atl.  191,  where  it  is  said:  "  And  its 
use  is  referred  to  in  Haldeman  v.  Haldeman, 
40  Pa.  St.  29,  as  indicative  of  the  character 
in  which  the  remaindermen  are  to  take,  viz.: 
by  inheritance  from  the  first  taker  and  not  as 
a  ne"w  stock." 

48.  See,  generally,  Construction,  8  Cyc. 
1141. 

Construction  of  words  and  phrases  in  con- 
tracts see  Contracts. 
Construction  of  words  and  phrases  in  deeds 

see  Deeds. 

Construction  of  words  and  phrases  in  stat- 
utes see  Statutes. 

Construction  of  words  and  phrases  in  wills 
see  Wills. 

"  The  word  '  descends '  as  used  in  V.  S. 
§  2613,  is  to  be  consti'ued  in  accordance  with 
the  canon  of  construction,  that,  if  words 
taken  in  their  technical  sense  will  make  a 
statute  inoperative  in  whole  or  in  part,  they 
will  be  taken  in  their  popular  sense."  "Ap- 
plying this  rule,  we  construe  the  word  .  .  . 
to  include  cases  in  which  the  use  passes  by 
will  as  well  as  cases  in  which  it  passes  by 
operation  of  law."  Mitchell  v.  Blanchard,  72 
Vt.  85,  87,  47  Atl.  98. 


49.  Context  and  intention  of  parties. —  See 

Wedekind  v.  Hallenberg,  88  Ky.  114,  123,  10 
S.  W.  368,  10  Ky.  L.  Rep.  696  (where  it  is 
said :  "  The  clause  last  cited  tends  to  show 
that  the  expression  '  descend  to  her  heirs,' 
used  in  the  one  in  question  was  not  employed 
by  way  of  words  of  purchase  or  to  express 
a  devise,  but  merely  that  the  testator  ex- 
pected and  intended  his  bounty  would,  upon 
Mary's  death,  pass  by  descent  to  her  heirs  ")  ; 
Spangenberg  v.  Guiney,  3  Ohio  S.  &  C.  PI. 
Dee.  163,  165,  2  Ohio  N.  P.  39  (where  it  is 
said :  "  When  the  statute  declares  that  in 
case  the  adopted  child  dies  without  issue  the 
property  shall  descend  not  to  his  next  of  kin, 
but  to  that  of  the  adopting  parent,  it  means 
that  in  case  the  adopted  child  dies  intestate, 
it  shall  so  descend,  for  otherwise  it  would 
pass  by  devise  and  could  not  descend.  And, 
furthermore,  it  means  that  in  case  he  is  the 
owner  of  the  property  at  the  time  of  his 
death,  it  shall  so  descend.  Because  no  prop- 
erty can  descend  except  that  which  the  intes- 
tate owns  at  the  time  of  his  death.  In  other 
words,  this  statute  is  merely  a  branch  of  the 
general  statutes  governing  descents,  all  of 
which  imply,  of  course,  that  the  deceased  dies 
intestate,  and  that  he  owns  the  property  at 
the  time  of  his  death " )  ;  Browning's  Peti- 
tion, 16  R.  I.  441,  443,  16  Atl.  717,  3  L.  R.  A. 
209  (where  it  is  said:  "The  clause  declares 
'  one  half  of  said  estates  is  to  descend  to  said 
Edward's  heirs  and  assigns,  and  the  other 
half  to  descend  to  said  George's  heirs  and 
assigns.'  If  the  first  takers  take  simply  life 
estates,  there  will  be  nothing  to  descend  from 
them  to  their  heirs.  The  implication  is  that 
a  fee  was  intended  to  be  given  to  Edward  and 
George.  There  are  cases  in  which  the  word 
'  descend '  has  been  taken  in  this  sense.  Cris- 
well's  Appeal,  41  Pa.  St.  288;  Eaton  v.  Til- 
linghast,  4  E.  I.  276,  280"). 

Use  of  word  cannot  regulate  course  of  de- 
scent.— "  The  words,  to  descend,  in  the  ex- 
pression '  to  descend  to  the  youngest  son  of 
his  body  lawfully  begotten,  and  from  him  to 
the  oldest  heir  male  of  said  youngest  son  of 
his   body   begotten,'   cannot   have   effect  to 
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sometimes  in  a  statutory  provision  and  at  otlier  times  in  a  will  or  other  instru- 
ment in  writing,  has  been  variously  construed  as  meaning:  To  belong  to;'*' 
to  go  to  go  to  y'"^  to  go  down  to  go  down,  to  pass  down  from  the  elder, 
to.be  derived  by  the  younger;^*  to  go  over  to;^*  to  pass;''''  to  pass  or  be  trans- 
ferred;" to  pass  by  descent  or  inheritance;  or  be  inherited  by ;  •'^  to  pass 


regulate  the  course  of  descent,  since  that  is 
controlled  by  the  statutes  ...  and  cannot  be 
changed  by  the  private  will  of  any  testator." 
Dennett  v.  Dennett,  40  N.  H.  498,  501  \quotcd 
in  Halstead  v.  Hall,  CO  Md.  209,  213].  And 
compare  Harrington  v.  Gibson,  109  Ky.  752, 
756,  60  S.  W.  915,  22  Ky.  L.  Rep.  1486  (where 
it  is  said:  "The  word  'descend,'  in  the  ex- 
pression '  at  her  death  the  same  to  descend 
to  such  of  her  children  as  may  then  be  liv- 
ing,' would  seem  to  refer  to  the  course  the 
property  would  take  by  descent"). 

50.  Tate  v.  Townsend,  61  Miss.  316,  319; 
Johnson  v.  Morton,  10  Pa.  St.  245,  248. 

51.  Borgner  v.  Brown,  133  Ind.  391,  396, 
33  N.  E.  92;  Halstead  v.  Hall,  60  Md.  209, 
211;  Tate  v.  Townsend,  61  Miss.  316,  319. 
In  Borgner  v.  Brown,  133  Ind.  391,  396,  33 
N.  E.  92,  sup)-a,  the  court  said :  "  There 
could  be  no  reason  for  construction  here  if 
instead  of  the  word  descend  the  testator  had 
used  the  word  go,  and  we  are  unable  to  be- 
lieve that  the  word  used  was  intended  to 
provide  for  the  contingency  of  James  sur- 
viving him,  and  of  Sarah  A.  surviving  James, 
without  issue,  when,  as  widow,  she  should  be 
limited  to  one-third  of  the  land.  To  hold 
that  the  word  descend  was  used  in  the  sense 
of  a  limitation  upon  the  fee  so  clearly  de- 
vised to  James  would  not  only  be  in  denial  of 
the  presumptions  we  have  cited,  but  would  re- 
duce the  fee  in  James  to  an  estate  for  life, 
with  two-thirds  over  to  the  children  of  Isaac 
and  one-third,  under  the  law,  to  the  widow 
of  James." 

52.  Doren  v.  Gillum,  136  Ind.  134,  139,  35 
N.  E.  1101  [citing  Jones  v.  Crawley,  68  Ga. 
175;  Borgner  v.  BrowTi,  133  Ind.  391,  33  N.  E. 
92;  Halstead  v.  Hall,  60  Md.  209;  Moore  v. 
Weaver,  16  Gray  (Mass.)  305;  Tate  v.  Town- 
send,  61  Miss.  316;  2  Sharswood  &  Budd 
Lead.  Gas.  273]  :  Brooks  v.  Kip,  54  N.  J.  Eq. 
462,  468,  35  Atl.  658  [citing  Den  v.  Blackwell, 
15  N.  J.  L.  386,  389;  Ballentine  v.  Wood,  42 
N.  J.  Eq.  552,  9  Atl.  582;  Aydlett  v.  Swope, 
(Tenn.  Sup.  1875)  17  S.  W.  208,  209;  Strat- 
ton  V.  McKinnie,  (Tenn.  Ch.  App.  1900)  62 
S.  W.  036,  640  [citing  Halstead  v.  Hall,  60 
Md.  209].  And  compare  Keim's  Appeal,  125 
Pa.  St.  480,  487,  17  Atl.  463,  where  it  is 
said :  "  It  is  suggested  that  tlie  use  of  the 
word  '  descend '  by  the  testatrix,  indicates 
an  intention  that  the  children  should  take 
directly  from  tlioir  respective  parents,  and 
not  under  lier  will,  by  way  of  reniaiiidor,  but 
we  tliink  an  examination  of  the  wliole  will 
discloKes  no  such  intention.  In  tlie  next  pre- 
ceding clauHG,  after  giving  a  life  estate  to 
other  two  of  her  ne])hewM,  she  directs  that  im- 
mediately after  the  deatli  of  either  life  ten- 
ant, '  tlic  undivided  lialf  of  the  one  so  dying 
Hhall  go  to  and  Ije  enjoyed  in  e(Hiiil  Hhares 
to  liis  cliihiieii  or  to  their  heirs.'    In  this,  she 


evidently  intended  that  the  remainder  thas 
disposed  of  should  go  to  the  children  under 
the  provisions  of  her  will,  and  not  that  they 
should  take  as  heirs  of  their  deceased  parent." 
But  see  Spangenberg  v.  Guiney,  3  Ohio  S.  &  C. 
PI.  Dec.  163,  165,  3  Ohio  N.  P.  39,  where  it 
is  said:  "The  fallacy  in  plaintifi's  conten- 
tion arises  from  a  misinterpretation  of  the 
words  '  shall  descend  to.'  It  gives  them  the 
force  of  '  shall  go  to,'  and  this  without  re- 
gard to  whether  the  adopted  child  owns  the 
property  at  his  death  or  dies  testate  or  intes- 
tate. But  the  word  '  descend '  has  a  well 
defined  meaning  in  the  law,  as  the  [accepted] 
definitions  of  the  word  '  descent '  will  show." 

53.  Rountree  v.  Pursell,  11  Ind.  App.  522, 
39  N.  E.  747,  749  (where  it  is  said:  "  In  the 
law  relating  to  the  devolution  of  property 
rights,  '  descend  '  may  mean  '  ascend '  as  '  de- 
scending in  the  ascending  line ' ;  and  a  son 
may  be  the  ancestor  of  his  father " )  ;  Bal- 
lentine V.  Wood,  42  N.  J.  Eq.  552,  558,  9  Atl. 
582  (where  it  is  said:  "  The  word  '  descend' 
was  used,  not  to  express  descent  in  the  legal 
sense,  but  devolution  by  force  of  the  devise, 
and  the  use  of  it  was  probably  due  to  the 
fact  that  while  the  gift  for  life  was  to 
parents,  the  gift  in  remainder  was  to  chil- 
dren. It  is  as  if  the  testator  had  said  '  go 
down  '  to  the  children  " ) . 

54.  Borgner  v.  Brown,  133  Ind.  391,  398,  33 
N.  E.  92. 

55.  Perrin  v.  Geddes,  9  East  170,  182, 
where  it  is  said:  "  The  word  descend  cannot 
be  taken  here  in  its  strict  sense,  because  it 
is  applied  to  personalty  as  well  as  realty. 
The  testator  only  meant  that  the  estate 
should  go  over  to  the  hwres  factus  in  the 
event  which  he  provided  for." 

56.  Timber  lake  v.  Parish,  5  Dana  (Ky.) 
345,  347  ( where  it  is  said :  "  He  must  have 
used  the  word  '  descend '  synonymously  with 
pass,  or  other  word  of  purchase  from  him- 
self"); Halstead  v.  Hall,  60  Md.  209,  214 
(^where  it  is  said :  "  In  a  popular  seiise  [it 
is  a  word]  of  no  higher  import  than  to  '  pass  ' 
or  to  'go'"];  Childs  v.  Russell,  11  Mete. 
(Mass.)  10,  21. 

57.  Childs  V.  Russell,  11  Mete.  (Mass.) 
16,  22. 

58.  Baker  v.  Baker,  8  Gray  (Mass.)  101, 
119,  where  it  is  said:  "The  verb  'descend' 
is  sometimes  used  in  the  sense  of  '  pass  by 
descent  oi-  inheritance,'  or  '  be  inherited  by.' 
It  is  so  used  in  our  statute  of  descents,  ap- 
parently to  <"xpress  by  a  single  terni,  what 
might  otherwise  require  a  circumlocution. 
.  .  .  But  when  so  used,  it  is  \isually  accom- 
panied by  other  words,  which  prevent  all 
ambiguity.  Tliesc  phrases  are,  '  shall  descend 
to  his  fatluM  ,'  '  to  his  mother,'  to  '  his  next 
of  kin,'  which  may  bo  in  the  ascending  or 
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from;^^  to  vest  in;""  to  be  vested  in.*'^  (See  Descendant;  Descendible;; 
and,  generally,  Descent  and  Distribution  ;  Wills.) 

Descendant."^  One  who  descends,  as  offspring,  however  remotely  ;  correla- 
tive to  ancestor  or  an  ascendant ; "  one  who  has  issued  from  an  individual,  includ- 
ing children,  grandchildren  and  their  children  to  the  remotest  degree  ;    issue ; "® 


collateral  line,  as  well  as  the  descending; 
but  in  these  cases  these  terms  so  qualify  the 
word  '  descend,'  as  to  give  the  effect  of  '  pass 
by  inheritance  '  to  the  person  named  or  de- 
scribed." 

59.  Taney  v.  Fahnley,  126  Ind.  88,  91,  25 
N.  E.  882,  where  it  is  said:  "  The  word  '  de- 
scend,' as  used  in  the  deed,  means  to  pass 
from  the  grantee  to  her  heirs,  and  is  to  the 
same  effect  as  if  it  read  to  her  during  her 
natural  life  and  to  her  heirs." 

60.  Johnson  v.  Morton,  10  Pa.  St.  245,  248, 
where  it  is  said:  "  It  is  well  remarked  that 
the  word  descend  is  inapplicable  to  any  es- 
tate less  than  a  fee ;  that  the  testator  uses  it 
as  synonymous  with  '  belong  to,'  or  '  vest  in,' 
which  would  carry  a  fee." 

61.  Aydlett  v.  Swope,  (Tenn.  Sup.  1875) 
17  S.  W.  208,  209,  where  it  is  said:  "The 
word  '  descend '  is  not  here  used  in  its  techni- 
cal sense,  but  means  '  shall  go  to '  or  '  be 
vested  in.'  " 

62.  Not  a  word  of  inheritance. —  In  Van 
Beuren  i\  Dash,  30  N.  Y.  393,  422,  Denio, 
C.  J.,  said:  "  The  word  descendants  has  ref- 
erence to  genealogy,  or  the  succession  of  per- 
sons in  the  family  relation,  and  has  no 
necessary  connection  with  the  laws  of  in- 
heritance. Land  descends,  in  certain  cases, 
from  a  son  to  his  father,  and  from  a  man  to 
his  brothers,  but  this  does  not  prove  that 
the  father  is  the  descendant  of  his  son,  or 
the  brother  of  his  brother,  in  any  possible 
sense.  It  is  correctly  said,  that  the  law- 
books and  other  writings  commonly  speak  of 
lineal  descendants ;  and  it  is  argued,  that  this 
would  be  improper,  if  there  were  not  an- 
other species  of  descendants ;  from  which  it 
is  inferred,  that  there  are  collateral  de- 
scendants. But  we  rarely  meet  with  this 
latter  expression.  The  truth  is,  that  the 
word  lineal  in  that  connection  is  a  pleonasm 
employed  to  emphasize  the  expression,  and 
not,  in  general,  to  distinguish  it  from  any 
other  species  of  descendants ;  and  so,  where 
collateral  descendants  are  spoken  of,  an  ellip- 
sis is  made  use  of  —  the  phrase  meaning  the 
descendants  of  collaterals." 

"Issue  or  descendants"  as  words  of  pur- 
chase see  Barry's  Appeal,  (Pa.  1887)  10  Atl. 
126,  127. 

63.  Webster  Diet.  \  moled  in  Tichenor  v. 
Brewer,  98  Ky.  349,  352,  33  S.  W.  86,  17 
Ky.  L.  Rep.  936;  Bra-^vford  v.  Wolfe,  103  Mo. 
391,  395,  15  S.  W.  426];  Page  Wills,  §  527 
[quoted  in  Waldron  •!;.  Taylor,  52  W.  Va.  284, 
289,  45  S.  E.  336]. 

64.  Bates  v.  Gillett,  132  111.  287,  297,  24 
N.  E.  611 ;  Hillen  i:  Iselin,  144  N.  Y.  365,  374, 
39  N.  E.  368;  Webster  Diet,  [quoted  in 
Tichenor  v.  Brewer,  98  Ky.  349,  352,  33  S.  W. 
86.  17  Ky.  L.  Rep.  936;  Brawford  v.  Wolfe, 
103  Mo.  391,  395,  15  S.  W.  426]  ;  Page  Wills, 
§  527  [quoted  in  Waldron  v.  Taylor,  52  W.  Va. 
284,  289,  45  S.  E.  336]. 


65.  Bryan  v.  Walton,  20  Ga.  480,  512  [quot- 
ing Bouvier  L.  Diet.,  and  citing  Butler  u. 
Stratton,  3  Bro.  Ch.  367,  370,  29  Eng.  Reprint 
587;  Pierson  v.  Garnet,  2  Bro.  Ch.  38,  47, 
220,  230,  29  Eng.  Reprint  20,  120] ;  Huston 
V.  Read,  32  N.  J.  Eq.  591,  599;  Bouvier  L. 
Diet,  [quoted  in  Jewell  v.  Jewell,  28  Cal. 
232,  236;  Tichenor  v.  Brewer,  98  Ky.  349, 
352,  33  S.  W.  86,  17  Ky.  L.  Rep.  936;  Wal- 
dron V.  Taylor,  52  W.  Va.  284,  289,  45  S.  E. 
336]. 

Does  not  include  brothers  and  sisters. —  In 

Hamlin  i;.  Osgood,  1  Redf.  Surr.  (N.  Y.)  409, 
411  [cited  in  Tompkins  v.  Verplanck,  10  N.  Y. 
App.  Div.  572,  577,  42  N.  Y.  Suppl.  412; 
Waldron  v.  Taylor,  52  W.  Va.  284,  290,  45 
S.  E.  336],  the  court  said:  "Neither  her 
brother  nor  sister  can  take  under  the  term 
'  descendants.'  '  Descendants  '  does  not  mean 
next  of  kin  or  heirs  at  law  generally,  as  these 
terms  comprehend  those  as  well  in  the  as- 
cending as  in  the  descending  line,  and  col- 
laterals." See  also  West  v.  West,  89  Ind. 
529,  531,  where  the  court,  in  construing  a 
statute  relative  to  devises,  said :  "  We  are 
of  opinion,  however,  that  the  word  '  de- 
scendant,' as  used  in  the  statute  above,  does 
not  apply  to  a  brother  of  a  testator.  It  re- 
fers, we  think,  exclusively  to  a  lineal  de- 
scendant, as  a  child  or  a  grandchild." 

66.  Bates  v.  Gillett,  132  111.  287,  297,  24 
N.  E.  611;  Weehawken  Ferry  Co.  v.  Sisson, 
17  N.  J.  Eq.  475,  486  [quoting  2  Jarman 
Wills  33,  where  it  is  said:  "The  word  is- 
sue, .  .  .  when  not  restrained  by  the  con- 
text, is  co-extensive  and  synonymous  with 
descendants,  comprehending  objects  of  every 
degree  "]  ;  Van  Beuren  v.  Dash,  30  N.  Y.  393, 
414  [quoting  Webster  Diet.]  (where  it  is 
said:  "The  use  of  the  word  descendants  in 
a  devise,  has  received  the  limited  construc- 
tion which  confines  it  to  issue  " )  ;  Barstow 
V.  Goodwin,  2  Bradf.  Surr.  (N.  Y.)  413,  416; 
In  re  Wain,  189  Pa.  St.  631,  633,  42  Atl.  299; 
Waldron  v.  Taylor,  52  W.  Va.  284,  289, 
45  S.  E.  336  [quoting  Page  Wills,  §  527, 
where  it  is  said :  "  The  term  includes  the 
most  remote  lineal  offspring,  and  is  prac- 
tically synonymous  with  '  issue '  in  its  legal 
meaning;  hence  it  excludes  collateral  rela- 
tions; nor  does  it  include  relatives  in  the 
ascending  line"].  See  also  Soper  v.  Brown, 
136  N.  Y.  244,  249,  32  N.  E.  768,  32  Am.  St. 
Rep.  731  [citiiig  2  Jarman  Wills  101;  2  Wil- 
liams Ex.  1112;  2  Washburn  Real  Prop. 
561]  (where  the  court,  in  speaking  of  the 
word  "  issue  "  said  "  that  while  the  meaning 
of  the  word  '  issue  '  is  not  inflexible,  and  may 
in  some  cases  designate  '  children  '  only,  de- 
pending upon  the  intention  as  disclosed  upon 
the  whole  instrument,  nevertheless  where  its 
meaning  is  not  restrained  by  the  context,  it 
is  to  be  interpreted  as  synonymous  with  '  de- 
scendants,' and  as  comprehending  objects  of 
every   degree " )  ;    Armstrong   v.    Moran,  1 


1048    [13  Cye,  I 


JJKS(JKNIJANT 


issue  of  the  body  of  the  ])erson  named  of  every  degree;*''^  issue  of  any  decree;** 
the  issue  of  a  deceased  person;""  any  person  proceeding  from  an  ancestor,  in 
any  degree  ;™  offspring  in  tiie  line  of  generation  •^''^  offspring;''^  a  person  who  is 
descended  from  another, —  tliat  is,  who  proceeds  from  tlie  body  of  another,  how- 
ever remotely;''''*  all  those  wlio  proceeded  from  the  body  of  tlie  person  named  ;''^ 
children  and  grandchildren ; ''''  children  and  their  children  and  their  children  to 
any  degree ; '"^  an  heir  in  the  direct  descending  line."    The  term  docs  not  mean 


Bradf.  Surr.  (N.  Y.)  314,  320;  Gormley's  Es- 
tate, 154  Pa.  St.  378,  380,  2,5  Atl.  814,  810. 

A  term  less  broad  than  "  issue."—  In  Hillen 
V.  Iselin,  144  N.  Y.  305,  374,  39  N.  E.  368, 
the  court  said :  "  Tlie  learned  counsel  for 
the  appellant  has  shown  that  the  word  '  de- 
scendant,' according  to  its  accurate  lexico- 
graphical and  legal  meaning,  designates  the 
issue  of  a  deceased  person,  and  does  not  de- 
scribe the  child  of  a  parent  who  is  still  liv- 
ing. The  word  is  the  correlative  of  ancestor. 
The  word  issue  is  a  word  of  broader  import 
and  may  include  the  children  of  a  living 
parent  as  well  as  the  children  or  descendants 
of  one  who  is  dead.  But  in  an  accurate  sense 
one  cannot  have  a  living  ancestor,  nor  can 
a  living  person,  although  he  may  have  chil- 
dren, have  descendants." 

67.  Tichenor  v.  Brewer,  98  Ky.  349,  352, 
33  S.  W.  86,  17  Ky.  L.  Rep.  936  [quoting 
Rapalje  &  L.  L.  Diet.]  (where  it  is  said: 
"Again  they  say  '  it  does  not  mean  collateral 
relations'");  Bates  v.  Gillett,  132  111.  287, 
297,  24  N.  E.  611  (where  it  is  said:  "  Such 
as  children,  grandchildren  and  great-grand- 
children, and  all  others  in  the  direct  descend- 
ing line")  ;  Tompkins  f.  Verplanck,  10  N.  Y. 
App.  Div.  572,  577,  42  N.  Y.  Suppl.  412; 
Hamlin  v.  Osgood,  1  Redf.  (N.  Y.)  409,  411 
[citing  Crossly  v.  Clare,  Ambl.  397,  27  Eng. 
Reprint  264 ;  Legard  v.  Ha  worth,  1  East  120] . 

An  apt  term  in  a  will. —  In  Bates  v.  Gillett, 
132  111.  287,  297,  24  N.  E.  611  [citing  Crossly 
V.  Clare,  Ambl.  397,  27  Eng.  Reprint  264],  it  i's 
said :  "And  so  it  has  been  held  that  '  de- 
scendants '  is  a  good  term  of  description  in 
a  will,  and  includes  all  who  proceed  from  the 
body  of  the  person  named,  to  the  remotest 
degree."  See  also  Waldron  v.  Taylor,  52 
W.  Va.  284,  290,  45  S.  E.  336. 

68.  Huston  v.  Read,  32  N.  J.  Eq.  591,  599; 
2  Jarman  Wills  632  [quoted  in  Levering  v. 
Orrick,  97  Md.  139,  145,  54  Atl.  620]. 

69.  Hillen  v.  Iselin,  144  N.  Y.  365,  374, 
39  N.  E.  368. 

Under  this  description  is  comprised  every 
individual  proceeding  from  the  stock  or  fam- 
ily referred  to  by  the  testator.  2  Williams 
Ex.  (7th  Am.  ed.),  p.  976  [quoted  in  Lever- 
ing V.  Orriek,  97  Md.  139,  54  Atl.  020]. 

70.  Storniouth  Diet,  [quoted  in  Tichenor 
V.  Brewer,  98  Ky.  349,  352,  33  S.  W.  86,  17 
Ky.  L.  Rep.  930]  ;  Webster  Diet,  [quoted  in 
Van  Bcuron  r.  Dash,  30  N.  Y.  393,  414,  per 
liigialuuT),  J.]. 

71.  VVcl)ster  Diet,  [quoted  in  Van  Beuren 
f.  Dasli,  30  N.  Y.  393,  414,  per  Ingraham,  J.]. 

72.  Storrnouth  Diet,  [quoted  in  Tichenor 
V.  Brewer,  98  Ky.  349,  352,  33  S.  W.  80,  17 
Ky.  r>.  Rep.  !)30i. 

73.  Bates      (Jill('tt,  132  111.  287,  297,  24 


N.  E.  611  [cited  in  Waldron  ?;.  Taylor,  .52 
W.  Va.  284,  290,  45  S.  E.  336]. 

"Nephews  and  nieces  of  a  testator  are  not 
his  descendants."  Van  Gieson  v.  Howard,  7 
N.  -J.  Eq.  462,  463.  And  "A  legacy  to  a  sis- 
ter's child  is  not  a  legacy  to  a  descendant  of 
the  testator."  Armstrong  Moran,  1  Bradf. 
Surr.  (N.  Y.)  314  [cited  in  Waldron  v.  Tay- 
lor, 52  W.  Va.  284.  290,  45  S.  E.  336]. 

74.  Crossly  v.  Clare,  Ambl.  397,  27  Eng. 
Reprint  264  [quoted  in  Van  Beuren  v.  Dash, 
30  X.  Y.  393,  422  (per  Denio,  C.  J.)  ;  Arm- 
strong f.  Moran,  1  Bradf.  Surr.  (N.  Y.)  314, 
320]. 

75.  Walker  x.  Walker,  25  Ga.  420,  428. 
"  The  words,  '  children '  and  '  descendants ' 

are  not  synonymous  as  is  argued,  but  the 
word  'descendants'  include,'?  children;  com- 
prises issue  of  every  degree."  Neilson  v. 
Brett,  99  Va.  673,  677,  40  S.  E.  32  [ciiing  2 
Jarman  Wills  98].  See  also  Lagard  v. 
Haworth,  1  East  120,  130,  per  Lawrence,  J. 
[cited  in  Van  Beuren  v.  Dash,  30  N.  Y.  393, 
415,  per  Ingraham,  J.]  (where  it  is  said: 
"  The  word  '  descendants '  cannot,  as  con- 
tended for,  be  taken  in  exclusion  of  children 
and  grand-children");  Bates  v.  Gillett,  132 
111.  287,  297,  24  N.  E.  611  (where  it  is  said: 
"  Now,  children  are,  eo  nomine,  descendants ; 
but  it  by  no  means  follows  that  descendants 
are  necessarily  children  " ) . 

That  "  descendants "  will  not  be  embraced 
within  the  term  "  children,"  "  grandchil- 
dren "  or  more  remote  descendants,  unless 
such  interpretation  is  imperative  see  7  Cyc. 
126. 

76.  Ralph  V.  Carrick,  11  Ch.  D.  873,  883, 
48  L.  J.  Ch.  801,  40  L.  T.  Rep.  N.  S.  505,  per 
James,  L.  J.,  where  it  is  said :  "  In  this 
case  there  is  what  appears  to  me  to  be  per- 
fectly unambiguous  word  —  '  descendants  '  — 
a  word  which  I  venture  to  say  no  layman  or 
lawyer  would  use  to  designate  children  only. 
.  .  .  And  it  is  difficult  to  conceive  any  con- 
text by  which  the  word  '  descendants  '  could 
be  limited  to  mean  children  only." 

In  ordinary  parlance  the  word  means  all 
descendants,  and  not  only  children.  Ralph 
■y.  Carrick,  11  Ch.  D.  873,  883,  48  L.  J.  Ch. 
801,  40  L.  T.  Rep.  N.  S.  505,  per  Brett,  L.  J. 

77.  West  V.  West,  89  Ind.  529,  531. 

"  Descendants  does  not  mean  next  of  kin, 
or  heirs  at  law  generally,  as  these  terms  com- 
])reliend  those  as  well  in  the  ascending  as  in 
ilic  descending  line,  and  collaterals."  Ham- 
lin r.  Osgood,  1  Redf.  Surr.  (N.  Y.)  409,  411 
[citing  Crossly  v.  Clare,  Ambl.  397,  27  Eng. 
Reprint  204;  Legard  v.  Haworth,  1  East 
120,  and  cited  in  Bates  r.  Gillett,  132  111.  287, 
297,  24  N.  E.  Oil].  But  see  Walker  v. 
Walker,  25  Ga.  420,  428. 
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any  relative  to  whom  in  some  possible  contingency  property  niiglit  descend,  but- 
lineal  descendants  —  issue  of  the  body;™  and  as  used  in  its  natural  and  ordinary 
sense,  as  a  definite  description  of  all  those  persons  living  at  a  particular  time,  it 
means  those  who  can  trace  their  origin,  immediately  or  remotely,  to  a  given  per- 
son, as  an  ancestor.''^  As  nsed  in  a  statute,  the  term  may  mean  those  who  descend 
in  a  direct  line  from  the  husband, —  children,  grandchildren,  etc.  in  statutes 
disposing  of  real  and  personal  estate  in  cases  of  intestacy,  one  sprung  from  the 
body  of  tlie  person  spoken  of  —  a  lineal  descendant.®'^  Again,  when  used  either 
in  written  or  spoken  language,  when  unconnected  with  any  qualifying  word,  the 
term  is  used  to  describe  the  children,  grandchildren,  etc.,  of  the  person  named, 
and  where  that  person  is  dead,  it  embrafees  his  posterity,  however  remote,  but  it 
is  confined  to  them.®^  (See  Children  ;  Heiks  ;  Issue  ;  Offspring  ;  and,  gener- 
ally. Descent  and  Distribution  ;  Wills.) 

Descendible.  Devisable.®^  (See  Descend  ;  Descendants  ;  Devise  ;  and, 
generally,  Descent  and  Distribution.) 


Distinguished  from  "  heirs  of  the  body." — 

In  Sehmaunz  v.  Goss,  132  Mass.  141,  144,  the 
court  said:  "The  word  'descendants'  has 
not  the  same  precise  technical  signification 
as  the  words  '  heirs  of  the  body.'  " 

Sometimes  synonymous  with  "heirs." — In 
Huston  V.  Eead,  32  N.  J.  Eq.  591,  599,  the 
court  said:  "The  legacies  given  to  her  [a 
devisee  under  a  will]  by  the  first  and  fourth 
sections  also  lapsed.  The  substitutionary 
words  in  the  first  are  the  same  • — ■ '  descend- 
ants ' —  and  though,  in  the  fourth,  they  are 
'  heirs  and  descendants,'  the  meaning"  of  the 
testator  was  the  same ;  the  words  '  heirs ' 
and  '  descendants '  were  used  synonymously; 
and  he  meant  lineal  descendants." 

"The  descendants  from  what  is  called  the 
direct  descending  line..  The  term  is  op- 
posed to  that  of  ascendants."  Bouvier  L. 
Diet,  [quoted  in  Jewell  v.  Jewell,  28  Cal.  232, 
236;  Bryan  v.  Walton,  20  Ga.  480,  512;  Arm- 
strong V.  Moran,  1  Bradf.  Surr.  (N.  Y.)  314, 
320]. 

"  The  term  descendants  does  not  include 
the  ascending  line."  Jewell  v.  Jewell,  28  Cal. 
232,  236. 

"  When  the  term  '  descendant '  is  used  in 
a  will,  it  means  only  lineal  heirs, —  those 
in  the  direct  descending  line  from  the  per- 
son named, —  unless  there  is  a  clear  indica- 
tion of  intention  on  the  part  of  the  testator 
to  enlarge  its  meaning."  Bates  v.  Gillett,  132 
111.  287,  297,  24  N.  E.  611  [citing  Walker  v. 
Walker,  25  Ga.  420;  Baker  v.  Baker,  8  Gray 
(Mass.)  101;  Barstow  't'.  Goodwin,  2  Bradf. 
Surr.  (N.  Y.)  413,  and  quoted  in  Waldron  v. 
Taylor,  52  W.  Va.  284,  290,  45  S.  E.  336]. 

78.  Waldron  v.  Taylor,  52  W.  Va.  284,  290, 
45  S.  E.  336  [citing  Armstrong  v.  Moran,  1 
Bradf.  Surr.  (N.  Y.)  314,  319]. 

79.  Baker  v.  Baker,  8  Gray  (Mass.)  101, 
120  [cited  in  Levering  v.  Orrick,  97  Md.  139, 
146,  54  Atl.  620;  Waldron  v.  Taylor,  52 
W.  Va.  284,  289,  45  S.  E.  336]. 

Includes  only  mediate  or  immediate  issue. — 
In  Van  Beuren  -v.  Dash,  30  N.  Y.  393,  419, 
422  [citi7ig  2  Blaekstone  Comm.  223,  224], 
Denio,    C.    J.,    said:      "It    cannot    for  a 


moment  be  maintained,  that,  according  to  the 
common  use  of  the  word  descendants,  it  is  not 
limited  to  such  persons  as  proceed  mediately 
or  immediately  from  the  body  of  the  person  of 
whom  it  is  predicated,  in  the  course  of  gen- 
eration. ...  If  we  turn  to  the  chapter  of 
Blaekstone's  Commentaries,  in  which  he 
treats  of  title  by  descent,  we  shall  find  the 
word  descendant  constantly  used  to  denote 
the  issue,  mediate  or  immediate,  of  the  per- 
son of  whom  those  descendants  are  predicated, 
and  never  in  a  sense  which  would  include 
collateral  relatives."  See  also  Tiehenor  v. 
Brewer,  98  Ky.  349,  352,  33  S.  W.  86,  17 
Ky.  L.  Rep.  936  [citing  Bouvier  L.  Diet.; 
Eapalje  &  L.  L.  Diet.] ;  Waldron  v.  Taylor,  52 
W.  Va.  284,  290,  45  S.  E.  336. 

80.  Brawford  v.  Wolfe,  103  Mo.  391,  395, 
15  S.  W.  426,  where  it  is  said :  "  It  does  not 
apjply  to  collateral  or  ancestral  kinship." 

81.  "And  is  never  used  as  synonymous  with, 
or  comprehensive  of,  any  other  class  of  rela- 
tives." Armstrong  v.  Moran,  1  Bradf.  Surr. 
(N.  Y.)  314,  319. 

82.  Van  Beuren  v.  Dash,  30  N.  Y.  393,  419, 
per  Denio,  C.  J.,  where  it  is  said :  "  Thus, 
we  speak  of  the  descendants  of  Abraham,  of 
William  the  Conqueror,  of  George  the  Third, 
and  of  the  first  and  second  President  Adams, 
of  Jefferson  and  Alexander  Hamilton;  while 
we  say  of  Queen  Elizabeth,  of  William  of 
Orange,  of  Washington  and  Madison,  that 
they  left  no  descendants,  or,  in  the  words  of 
the  statute,  that  they  respectively  died,  leav- 
ing no  child  or  other  descendant.  These  are 
common  forms  of  speech,  and  the  meaning  is 
perfectly  definite,  and  it  is  such  as  I  have 
mentioned.  The  word  is  invariably  employed 
in  that  sense,  in  books  of  history,  in  memoirs, 
in  biographies,  in  works  on  genealogj',  and  in 
almost  every  book  which  treats  of  men  and 
their  afl'airs." 

83.  Per  Lord  Mansfield,  C.  J.,  in  Eoe  v. 
Griffiths,  1  W.  Bl.  605,  606  [quoted  in  Collins 
V.  Smith,  105  Ga.  525,  530,  31  S.  E.  449: 
Varick  v.  Jackson,  2  Wend.  (N.  Y.)  166,  183, 
19  Am.  Dec.  571]. 


